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NOTICE OF APPEAL. 

ATLANTIC CITY DISTRICT COURT. 

FRANK J. W1LIUNSON, / 
Plaintiff, , 

v. 
Lours PLAKET, ) 

Def end.ant. 

Action at Law. 
Notice of Appeal. 10 

To Sey11iour 0a%tor, Esq., attorney for defendant: 

Dear Sir: 
rrake notice that the plaintiff, Frank J . Wilkinson, 

hereby appeals to the New Jersey Supreme Court 
from the judgment of the Atlantic City District 20 
Court rendered in the above stated action on the 
ninth day of December, 1926. 

BABCOCK & CHAMPION, 
Attorneys for Plaintiff. 

[ENDORSED] 

Due and legal service of a copy of 30 
the within notice of appeal is hereby 
acknowledged this 22nd day of Decem-
ber, 1926. 

Seymour Cantor . 
Attorney for Defendant. 
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2 Transcript of J udgnient 

'rRANSCRIPT OF JUDG1IENT. 

IN THE 
DISTRICT COURT OF THE CITY O:F, 

ATLANTIC CITY. 

In an Action at Law. 
J. W1L1GNSON, 

Pla-int'iff, 
v. 

Demand $500.00. 
Real Debt, $244.80. 

Babcock & Champion, 
Att 'y. of Pl 'ff. Lov1s PLAKET, 

Defendant. Seymour Cantor, 
Att'y. of Df 't. 

A state of demand filed and a summons was issued 
in the above stated cause August 31, A. D. 1926, 
retuniable September 8, A. D. 1926, at ten o'clock 
A. 1\I., and was returned by the sergeant-at-arms as 
follows: 

I served the ·within summons and complaint Sep-
tember 2, 1926, on the defendant by reading it to 
lti1n all(] giving him a copy thereof. 

Leroy J. Smith, 
Sergeant-at-Arms . 

Sept. 8; 1926, Adj. to Sept. 15, 1926. 
Sept. 15, 1926, Adj. to Sept. 20, 1926. 
Sept. 29, 1926, Adj. to Oct. 6, 1926. 
Oct. 6, 1926, Adj. to Oct. 13, 1926. 
Oct. 13, 1926, Adj. to Oct. 20, 1926. 
Oct. 20, 1926, Adj. to Oct. 25, 1926. 

October 25, 1926, the plaintiff appeared ready for 

Transcript of Judgment 3 

trial, defendant appearing and it further .appearing 
by the return endorsed thereon that the summons 
was duly served, the Court proceeded to hear and 
det ermine the cause. 1Iae Pennypacker sworn and 
te stified on the part of the plaintiff. Lease admitted 
in eYiclence, marked Exhibit Pl. Ida Plaket & Jno. 
Degler sworn and testified 011 the part of the defen-
dant. Anthony M. Ruffu, sworn and testified on the 
part of the plaintiff in rebuttal. 

Decision reserved. 
December 9, 1926. Decision rendered. 
The evidence being cl0sed and submitted to the 

Court, judgment ,Yas given by the Court in favor 
of the defend.ant and against the plaintiff for the 
snn1 of no dollars and no cents debt and no dollars 
aud no cents cost of suit. 

January 20, 1927. Notice of appeal filed. 

I () 

20 
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4 State of Demanrl 

STATE OF DE1\1AND. 

ArrLANTIC CITY DISTRICT COUIVl'. 

]TRANK J. WILKINSON, 
Plaintiff-', 

v. 
Lours PLAKET, 

Defendant. 

Action at Law. 
State of Demand. 

rl,he plaintiff, Frank J. Wilkinson, demands of the 
nbove named defendant, the sum of $500.00 and for 

ZO cause of action avers: 

1. That on the 12th day of October, 1923, one Wes-
ley A. Smith, mvner of a certain store and dwelling 
l1<~use ._·ituaied and known as 124 North 1\1:issouri 

' AYe1n:e, Atlantic City, New Jersey, and the defen-
dant executed ,a lease under seal of the said above 
mc:ahonecl premises for the tern1 of one year, from 
the 12th day of October, 1923, to the 12th day of 
October, 1924, for the sun1 of $480.00, payable in 
equal monthly payments of $40.00 on the 12th day 

30 of each and every month, in advance. 

2. That after the expiration of said lease, defen-
dant held over and continued in possession, and 
rene,YcK1 the same for the term of one year, from 
October 12, 1924, to October 12, 1925, and that after 

State of Demand 5 

the expiration of said term, he held over and con-
tinued in possession, and renewed the same for the 
teim of one ye~.r, from October 12, 1925, to October 
12, 1926. 

3. That on November 6, 1925, the plaintiff pur-
chased the above mentioned property from the said 
Wesley; A. Smith, at which time the said Wesley A. 
Smith sold, signed and assigned and trans£ erred to 
the plaintiff, all his right, title and interest, to the 10 
said lease, notice of .all which was duly given to 
the defendant. 

4. Six months rent of $240.00 due the 12th day 
of November and December, 1925, January and Feb-
ruary, 1\Iarch and April, 1926, is unpaid. 

Plaintiff demands as dam:ages the sum of $240.00 
with interest from February 12, 1926, together with 
costs of suit. 

BABCOCK & CHAMPION' 
Attorneys for Plaintiff. 

20 

30 
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6 Stiplfl at ion 

srrIPULATION. 

A '1:LA rrrIC CITY DISTRICT COURT. 

Ji1RA:-.1 K J. WrLKINRON, 
Plaintiff, 

v. 

Lou1s PLAKET, 
Defendant. 

Action at Law. 
Stipulation. 

It is hereby stipulated and agreed between the 
parties , hereto that the follo,ving fact~ sh~ll be 
consitlcrcd as facts admitted .and proven 111 evidence 

20 upon the trial of the above stated cause. 

1. That on the bvelfth day of October, 1923, one 
Wesley A. Smith, owner of a certain store and 
d·w<~lliug house, situate at and known as 124 North 
:Missouri Avenue, Atlantic City, New Jersey, and 
the defendant executed a lease under seal of the 
said above mentioned premises for the term of one 
year, from the h,Telfth day of October, 1923, to the 
twelfth dav of October 1924 for the sum of $480.00, . ' ' 30 payable in equal monthly payments of $40,00 on the 
12th day of each and every month, in advance. 

2. That after the expiration of said lease, defen-
dant h 2ld over and continued in possession, and re-
newed the same for the te1m of one year, from Oc-

Stipulation .. 
tober 12, 1924, to October 12, 1925, and that after 
Hie expiration of said term, he held over and re-
newed the_ same for the term of one year, from Oc-
tober 12, 1925, to October 12, 1926. 

:-3. That on NoYember 6, 1925, the plaintiff pur-
chased ihe above mentioned property from the said 
·\Ve_slcy A . Smith, at which time the said Wesley A. 
Smith, sold, signed and assigned and transferred to 
th? plaintiff, all his right, title and intere st, to the 1 O 
smd lease , notice of all which was duly given to the 
defendant. 

4 . ~
1
he defendant did not pay to the plaintiff any 

rent for tho months of ovember and December 
1935, January, February, :lYiarch and April of 1926: . 

3. The defendant was duly given notice of the 
sale of said property, required by said notice to va-
c-n te, UlTender and deliver up possession of the said 20 
pr~mises on or before December 12, 1925, a copy of 
,dnch notice is hereto annexed and made a part 
liereof. _ 

·Dated September 21, 1926. 
BABCOCK & CHAMPION, 

Attorneys for Plaintiff. 
SEYMOUR CANTOR, 

Att orncys for Def end.ant. 

To Louis Plaket : 
Yo:i are he1·eby notified that I have this day sold 

PTrcmises #12~ N. l\Iissouri Avenue, Atlantic City, 
1' ow J er, ey, being a certain store and dwelling house 
110w occupied by you under lease dated October 12 

1 

30 



8 Exhibit P1, Lease 

1923, wherein I demised the same to you from Oc-
tober 12, 1923, to October 12, 1924, at the rent of 
]11our I-Iundred Eighty Dollars, payable in monthly 
payments of Forty Dollars in advance, which lease 
was renewed for a further term of one year from 
October 12, 1924, to October 12, 1925, to Anthony 
M. Ruffu, Jr., his heirs and assigns:, of which sale 
you are hereby notified pursuant to the terms of 
said lease. 

l O Further take notice as provided in said lease in 
event of sale that you are required to vacate, sur-
render and deliver up possession of the said prem-
ises to me on or before the twelfth day of December, 
1925, upon which date your right to possession of 
:-mid premises under the said lease is hereby ter-
minated, possession of which upon said date is 
hereby demanded. · 
.Dated September 3, 1925. 

Wesley A. Smith 
20 By Babcock & Champion 

Attorneys 

EXHIBIT Pl. 

Robert L. Warke, Jr. 
October 25, 1926. 

THIS INDENTURE Made the Twelfth day of 
~O October A. D. Nineteen Hundred and twenty-three 
· BETWEEN Wesley A. Smith, of the City of At-

lantic City, County of Atlantic and State of New 
Jersey, party of the first part, and Louis Pleikel, of 
the same place, party of the second part. 

WITNESSETH, That the said party of tlw first 
_pa rt ha th let, and by these presents doth grant, de-

Exhibit P1, Lease 9 
mise and to farm let unto the party of the securn1 
part a certain store and dwelling house situate and 
known as Number 124 North Missouri Avenue, At . 
lan tic City, New Jersey. 
with the appurtenances from the Twelfth day of 
October 1923 to the Twelfth day of October 1924. 
at the rent of sum of Four hundred and eighty dol--
lars, to be paid as follows: In equal monthly pay-
ment of Forty dollars, each and every month in 
advance. 10 

PROVIDED, That if any rent shall be due and 
1mpaid, or if (lefault be made in any of the covenant 
herein contained, . then this lease shall immediately 
cease and become void, and it shall be lawful for 
the said party of the first part, without notice and 
without any demand for said rent, to re-enter the 
said premises and remove all persons therefrom, 
or to proceed by action for the recovery of the pos-
session thereof, or otherwise however. 

AND, the said party of the second part doth here- 20 
hy covenant and agree, to and with the said party 
of the first pa-rt, to pay said rent in the proportions 
and upon the conditions aforesaid; and not to as-
8ign this lease, and not to underlet said premises, 
or any part thereof, nor permit any person or per-
smis to occupy the same, or any part thereof, nor 
nse or permit any part thereof to be used for any 
other purpose than a store and dwelling, nor make 
or suffer to be made any alteration therein, without 
the ,vritten consent of the said party of the first 30 
part; and also at the expiration of said term, to yield 
up and surrender the possession thereof, with the 
appurtenances in as good state and condition as the 
same now are, or may be put into by the said party 
of the first part, reasonable wear and tear and :acci-
dents happening by fire or other casualties excepted. 

It is further understood and agreed that the party 
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of .the second part shall make all repairs at his own 
expense. 

It is further agreed and understood that in case 
the said party of the first part shall sell the said 
premises then the said party of the second part will 
yacate the same within three months after having 
received notice in ,vriting from the party of the first 
part requiring possession thereof. 

And the said party of the first part doth covenant 
,hO iha t the said party of the second part, on paying 

the said :rent and perforn;iing the covenants afore-
said, shall and may peaceably and quietly, have, hold 
and enjoy the said demised premises for the term 

. afore said. 
I "'\iVITNESS WI-IEREOF the said parties have 

interchangeably set their hands and seals hereto 
the day and year first written. 

W. A. Smith, 
Louis Plaket. 

20 Signod, Sealed and 

30 

Delivered in tho 
presence of 

LEASE 

Wesley A. Smith 
TO 

Louis Pleikel. 

Expires October 12th 1924. 
Nov. 6, 1925. 

For value received I hereby assign, 
transfer and set over the within lease to 
Frank J. Wilkinson, his heirs and as-
signs, forever. 

Witness: "'\,V. A. Smith, (Seal) 
L. D. Champion. 

Certification of Disfrict Court Clerk 

CERTIFICA1 1ION OF DISTRICT COUR'l 1 

CLERK :. 

THE STATE OF NEW JERSEY ) 
' t ss COUNTY OF ATLANTIC, 5 · 

11 

I, W. L. RrsLEY, Clerk of the District Court of the 
City of Atlantic City, in the County of Atlantic, l 0 
do cel'iify that the foregoing is a true copy of whole 
r ecord in the cause wherein Frank J. Wilkinson is 
plaintiff and Louis Plaket is defendant; case No. 
3-!J :29 as full, entire and complete as the same re-
main s on file in said court in the case there stated. 

In testimony ,vhereof, I have hereunto set my 
liand affixed the seal of the said Court this twenty-
:cco nd c1a)T of December in the year of our Lord, 
0 ne thousand nine hundred and twenty-six. 

WM. L. RrsLEY, 20 
Clerk. 

30 



12 Agreed. State of the Case 

AGREED STATE OF THE CASE. 

A TLANTIC CITY DISTRICT COURT. 

FRANK J . w IL KI NS ON ' ) 
I ( l Pl ain tiff- A pp ellan t, 

V. ) 
Louis P LAKET, 

D ef endant-Appellee. 

On Appeal. 
Agreed State of the 

Case. 

It is stipulat ed and agreed by and between the 
aito rn eys f or the respective parties that the follow-

20 ing cons titutes all of the evidence produced by the 
respective parties upon the trial of the above stated 
canse and that thi s agreed stipulation of the testi-
mony in the case as hereafter detailed, shall have 
the same effect as though the testimony had been 
stenogr aphically taken and the following were a 
true tran script thereof, duly certified, etc., as re-
qufred by law. 

Th e following stipulation, although not contain-
ing all of the facts, ·was signed by respective coun-

30 sel and filed in the cause and \Vas read to the Court 
in the pr esence of respective parties: 

Agreed. State of the Case 

ATL ANTIC CITY DISTRICT COURT. 

FRAN K J. ,V ILlG NS ON, 

Plaintiff, 

V. 

Lo urn P LA I~E T, 

D ef endant. 

Action at Law. 
Stipulation. 

13 

It is here by stipulated and agreed bebveen the 10 
parties heret o that the following facts shall be con-
sidered as facts admitted and proved in evidence 
upon the trial of the above stated cause. 

1. That on the twelfth day of October, 1923, one 
W' cRle)' A. Smith, owner of a certain store and 
<h:ellj11g house, situate at and known as 124 North 
J\Ii ssouri Avenue, Atlantic City, New Jersey, and 
the defend ant, executed a lease under seal of the 
said abov e mentioned premises for the term of one 
year , fro m the twelfth day of October, 1923, to the 20 
twelft h day of October, 1924, for the sum of $480.00, 
payab le in equal monthly payments of $40.00 on the 
12th day of each and every month in advance. 

2. That aft er the expiration of said lease, defen-
dant held over and continued in possession and 
renewed the same for the term of one year, from 
October 12, 1924, to October 12, 1925, and that after 
the expir at ion of said term, he held over -and re-
ne,-ved th e same for the term of one year, from Oc-
tober 12, 1925, to October 12, 1926. 30 

3. That on November 6, 1925, the plaintiff pur-
chase d th e above mentioned property from the said 
Wes ley A . Smith, at which time the said Wesley A. 
Smith , sold, sign ed and assigned and transferred to 
the plaintiff, all his right, title and interest to the 
said lease, notice of all of which was duly given to 
the def endant. 
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4. The defendant did not _pay to the plaintiff any 
rent for the months of November and December 
1925, January, February, :March and April of 1926. 

5. The defendant was duly given notice of the 
sale of said property, required by said notice to 
vacate, surrender and deliver up possession of the 
said premises on or before December 12, 1925, a 
copy of which notice is hereto annexed and made a 
part hereof. 

t O Dated September 21, 1926. 
BABCOCK & CHAMPION) 

Attorneys for Plaintiff. 
SEYMOUR CANTOR, 

Attorneys for Def end.ant. 

Counsel for defendant gave the following situa-
tion as the defense to this action: That before the 
death of tho O'Wll(ff of the premises, Wesley A. Smith, 
Louis Plaket, made a new agreement with the said 

20 vVesley A. Smith, ·which agreement completely ab-
J'OP"atcd the fo1mer written lease, to the effect that 
Louis Plaket ,,·as to continue in possession of the 
d"·elling at the rent of $25.00 per month and sur-
render the store to Wesley A. Smith, so that Wes-
ley A. Smith ,vould be in a position to rent the 
store to John Degler at the rent of $15.00 per month. 
By this arrangen1ent Louis Plaket was to have his 
rent reduced from $40.00 per month to $25.00 per 
month and "\Vesley A. Smith was to have a tenant 

30 for his store which was never used under the writ-
ten lease by the said Louis Plaket. Subsequent to 
this ne,,, arrangement, the entire building was sold, 
and Louis Plaket was given notice to vacate on or 
before December 12, 1925, and he did so vacate, his 
rent having been paid until the time he moved, which 
removal was in pursuance to the written notice to 
vacate. 

Agreed. State of the Case 15 

Counsel for the defendant requested the Co11 rt 
to find as a fact that there was nothing due the plain-
tiff in this ca use. 

1'1ae Pennypacker, a witness produced upon the 
part of the plaintiff, being duly sworn, testified that 
she was employed by Ruffu Corporation, agent for 
the plaintiff, for the collection of rents for premises 
No. 124 N 01-th :M:issonri A ·venue, Atlantic City, New 
Jersey; that she was familiar with the said prem- lO 
ises and payments of rent made by the defendant; 
and that after the vacation of the property by Mr. 
Plaket it was rented by Mr. Wilkinson on May 1, 
1926. 

The lea se refeTred to in the stipulation and the 
assignment noted thereupon were offered and ad-
mitted in c,,idence ,Yithout objection and marked 
Exhibit Pl. 

Plaintiff off erecl in eYiclence the files in the land-
lord -and tenant suit brought in the Atlantic City 
District Court by Frank J . . "\Vilkinson, plaintiff 20 
against the defendant, Louis Plaket, on April 23, 
1926, which suit was returnable April 28, 1926, the 
affalaYit ju \\·hich alleged the rental by ,Vesley A. 
Smith to Urn clef endant of said premises, 124 North 
1\Iissouri Avenue, Atlantic City, New Jersey, by vir-
tue of the lease offered in evidence in this cause and 
marked Exhibit Pl and alleging that there was due 
to plaintiff fron1 said defendant the sum of two hun-
dred forty ($240.00) dollars, rent under said agree-
ment as follows: An installment of rent of $40.00 30 
due respectively on the twelfth days of November 
and December, 1925, and January, February, :March 
and April, 1926; that judgment by default was en-
tered in said proceedings in favor of plaintiff and 
against the defendant for possession. 
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Plaintiff thereupon rested his case. 
Ida Plaket, a wibrnss produced upon the part of 

the defendant, being duly s-worn testified that sl1c-1 
was the wife of the defendant; that the defendant 
occupied the premises in question und er sa id lease; 
that in l\1ay of the year 1925, J\Ir. Wesley A. Smith, 
then o,vner of the premises in question, made a new 
agreement, to tho effect that the property, which 
consisted of a store and d,velling ,vas thereafter to 

l () be rented as follows: The dwelling to defendant at 
the rent of twenty-five ($25.00) dollars per n10nth, 
beginning J\f ay 12, 1925; that he, Wesley A. Smith, 
had rented the store to a John Degler; that she 
last paid rent October 12, 1925, to J\Ir. Smith; that 
the premises wcn-e vacated on November 12, 19~5, 
upon receipt of notice to J\Ir. Plaket, annexed to the 
stipulation. 

Counsel for the plaintiff objected to tho testin1ony 
by Mrs. Plaket as to any new contract because snrli 

20 testimony contradicted the proof then before the 
Court, amounted to a conclusion of lavv, and it was 
an attempt to change or modify the written agree-
ment of lease, Pl, by parole testimony, was without 
consideration and was inadmissible. 

The Conrt overruled counsel's objection and 
granted an exception thereto. 

Upon cross-examination the witness admitted that 
she had last paid rent October 12, 1925, to l\Ir. Smith 
of $40.00; that :Mr. Smith told her to collect the 

30 rent from l\1r. Degler, as his agent, ,vhich she did 
each month, paying the money to J\Ir. Smith with 
her rent; that sh2 received no commission or com-
pensation for collecting said rent. 

John Degler, a witness produced in behalf of the 
defendant, being duly sworn; testified that an agree 

Agreed. State of the Case 17 

ment was 1nade the last week in April of 1925, 1ie-
tween :Mr. Smith and him, for the rental of said 
store, the rent for which was to start J\!Iay 12, 1925, 
and was to be fifteen ($15.00) dollars per month. 
Objection \Yas made to this testimony by counsel for 
the plaintiff, that the witness was testifying as to 
a conclusion of law, and that the testimony contra-
dicted the p ·oof in the case and was an attempt to 
Yary the teeus of the written lease, Pl, by oral tes-
timony and motion was made to strike out the tes- 10 
timony. The Court overruled the objection, and re-
fused to strike out the testimony to which refusal, 
objection is noted. 

The defendant then rested his case. 
Anthony 1\1. Ruffu, Jr., a witness produced by the 

vlaintiff in J·ebuttal, testified that the witness, Deg-
ler, ac1mitted to him, that he had rented said store 
from the defendant, Plaket. 

It was stipu lated and agreed as a fact in the 
caRe, that the store was used by the City of Atlantic 20 
City, ln1t1or a lea se made behreen the said city and 
the defendant, Plaket, during the election of June 
awl X oYemher, 1926, and that the check of Atlantic 
City, to the order of the defendant, Louis Plaket, 
wa:-, delivered to hin1 in payment of such use, but 
~aid Plaket claims he did not receive the money, but 
merely huned the check over to Degler. 

Both sides rested. 
Counsel for plaintiff requested the Court to find a 

venlict in favor of the plaintiff and against the de- 3o 
fondant for the amount of rent claimed to be due, 
namely two hundred forty ( $240.00) dollars, with 
interest from February 12, 1926. 

Counse l for def end ant requested the Court to find 

• 
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a \'Gn1ict of 110 cause of action, there being nothiHg 
due the plaintiff in this cause. 
Dated: 

BABCOCK & CHAMPION' 
Attorneys for Plaintiff-Ap-

pellant. 
SEYMOU~ CANTOR, 

Attorney for D cfendant-Ap-
pellee. 

JOSEPH ALTMAN' 
Of Counsel with Defendant-

Appellee. 

POINTS OF APPELLANT . 

N:BJ"\V JERSEY SUPREiIE COURT. 

Li'H.AKE: J. WILKINSON, ) 

Plaintiff-Appellant, ( 
V. ! 

Lot ts PLAE:l~T, ) 
Def e11dant-Ap pellec. 

On Appeal from At-
Ian tic City District 
Court. 

Points. 

Comes now the plaintiff-appellant, by Babcock and 
30 Champion, his attorneys and assigns the following 

reasons ·why tho judgment rendered by the Atlantic 
City District Cour t in the above stated cause, shou ld 
be reversed and set aside : 

1. There is no evidence to support the judgment. 

2. Unde1' tho evidence submitted, judgment shou ld 

Points of Appellant 19 

liavo been rendered for the plaintiff for the amount 
c]ajmed by him. 

3. The Court admitted testimony by Ida Plakct 
concern ing a new agreement of rental, made in l\'l.ay 
of 1925, by the lessor, Wesley A. Smith, with tho de-
fenda nt, which testimony the Court should have ex-
cluded, because it contradicted the proof then before 
tho Uourt, was a conclusion of law, was an attempt 
to change or modify the wrifien agreement of lease , l 0 
Pl by parol testimony and was without consiclera-
tion . 

±. The Court permitted the witness, Degler, 1 o 
testify concerning an agreement i:nade by saicl \V cs-
loy A. Smith in April of 1925, concerning the pr em-
ises in question, which testimony the Court shoultl 
ha \'O excluded, because it amounted to a conclu sion 
of la·w, contradicted the proof then before tho Court 
nrn.1 was an attempt to vary the terms of the writ- 20 
ten lease Pl. 

5. The Court refused to strike out the testin1011y 
of the witness, Degler, concerning said alleged agree-
ment, for the reasons stated in {he next prccccli11g 
point. 

6. There was no defense presented to the plain-
tiff's case under the facts before the Coul't o.nJ the 
judg ment of the Court should have been fo:· Uic 10 
plaintiff for the amount claimed to be due. 

Y our_s respectfully, 
BABCOCK & CHAMPION, 

Attorneys for Appellant. 
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OPINION. 

NEW JERSEY SUPREl\fE COUHrr. 
No. 416. MAY TERM, 1927. 

(Filed Aug. 27·, 1927) 

J.1-,RANK J. W ILKI SON, 

Plaintiff-App clla1zt, 
v. 

Lours PLAKET, 
Def endant-Appellee. 

Opinion. 

2U ( Submitted May 13, 1927; decided August 2G, 
1927.) . 

(Appeal from Atlantic City District Court.) 

Before J usT1cEs PARKER, :MrNTUR and CAMPBELL. 
For Appellant-BABCOCK AND CHAMPION. 
For Appellee-N o brief. 

-, ' ) 
·'' PER CuRIAM. 

This is an appeal from a judgment in favor of 
appellee, defendant below, in an action for rent. 

The facts contended for by appellant are that on 
October 12, 1923, Wesley A. Smith, then owner of a 
building containing a store and an apartment leased 
the same to the appellee for one year from October 

Opinion 

12, 1923, to October 12, 1924 for $480 per year, pay-
able monthly, in advance, on the twelfth of each 
month. At the expiration of the term of the lease, 
appe llee, the tenant, held _ over from Oc_tob~r 12, 
1924, to October 12, 1925, and upon the expiration of 
that term again held over to October 12, 1926. On 
November 6, 1925, appellant purcfiased the property 
and took an assignment of the lease, as is said. Tho 
lease contained a provision that in case of a sale of 
the premises, the tenant, upon written notice, ·would 1 () 
vacate and such notice was given by Smith on 
Septe mber 3, 1925, requiring him to vacate on or 
before December 12, 1925. The tenant, appellee, 
did vacate and remove from the premises N ovem-
ber 12, 1925. 

The contention of the tenant, appellee, is that in 
May, 1925, he and ·Smith, the then owner, entered 
into a new agreement by parol, that he would rent 
the dwelling or apartment only, at a rental of . $25 
per month from :May 12, 192'5, and that then Smith, 20 
the owner would rent tlie store and did so rent it ' from May 12, 1925, to one Degler at $15 per month. 
That the last payment of rent made by appellee was 
October 12, 1925, and that he vacated the apartment 
on November 12, 1925, pursuant to the before men-
tioned notice from Smith so to do. That by agree-
ment with the owner, appellee collected for him the 
rent of the store and paid over to him such rent so 
collected as well -as the rent for his apartment. 
Degler, the occupant ?f the store, testifi~d that_ in 30 Apri l, 1925, he entered into an agreement with Smith, 
the then owner, to rent the store · at $15 per month 
commencing May 12, 1925. 

In rebuttal of this testimony of Degler, evidence 
was produced of an alleged admission by Degler that 
he had rented the store from the appellee and not 
from Smith. It was also stipulafeJ that the store 
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was usod for election purposes by Atlantic City in 
J"iu1e and November and the check from the city for 
such .use was to the order of appellee who contends 
that he turned it over to Degler. 

Files of a proceeding in the Atlantic City District 
Court, being the same Court ii1 wliich the present 
proceeding was brought and heara, between the same 
parties, were offered and admitted, showing that 
such action was for rent due as claimed herein and 

IO that judgment for possession was entered against 
appellee by default. Such acfion was in April, 1926. 
The present action was commenced August 31, 1926. 

Tho first contention of appellant is that the evi-
dence as to the new letting by parol was improper as 
it varied the terms of a written lease and such agreo-
m ont was without consideration. 

These contentions are without legal merit. 
Contracts of this character not being required to 

l o jn writing the parties may by parol cancel them, 
20 or alter or supplement them or make a new contract-. 

II eadley v. Cavileer, 82 N. J. L. 635. On a finding of 
fact favorable to defendant The - case ·would shmY 
substantially a surrender of the former lease by 
operation of law and a reletting of part of the orig-
innl premises on different terms, by parol. 

The remaining grounds appear to he that thoro 
,vas no evidence to support the judgment and that 
upon the evidence submitted the J't.1dgment should 
have been for appellant. 

While there was a conflict of evidence there was 3o proof supporting the finding of the trial Judg~ ancl 
it was for him to pass upon the truth thereof and 
tho weight of the evidence. 

Such being the situation his finding will not be dis-
turhod by this Court. 

The judgment below is affirmed, with costs. . 
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RULE ON AFFIRMANCE. 

NEW JERSEY SUPREME COUR'J1. 

On Appeal. 

FRANK J. WrLKrn so ", 
Plaintiff-Appellant, 

V. 
Lours PLAKE,T, Ru]e on Affirmance. 

D·ef enda.nt-A pp ell e e. IU 

This cause having been duly argued at tho :Mny 
Term, 192'7, of this Court, by Babcock and Clrnm-
pion, of counsel for the appellant, no brief haYing 
boon filed for the appellee and the Court having in-
spected the record and proceedings in tho Court 
belo,v and having considered the causes assigned as 
grounds for setting aside tho said judgment mid 
heing of the opinion that the said judgm ent should 2ll 
be affirmed with costs : 

It is thereupon on motion of Joseph Altman, of 
counsel for the appellee, ORDERED, that the judg-
ment had before the Atlantic Cit'y District Court, be 
in all things affirmed and that the said appellee do 
recover his costs in the Supreme Court, to be taxed 
and that t11e record and proceedings be remitted to 
the Atlantic City District Court, to be proceeded 
with in accordance ,vith this order and the practice 
of the sa id Court. 

Entoi·ed Sept. 23rd, 1927, on motion of 
SEYMOUR CANTOR, 

Attorney for Appeller>. 
J OSE,PH ALT1MAN' 

A true copy. 
Of Counsel with Appellee. 

Emv ARD J. I(ELLEHER, 
Clerk. 

3U 
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24 Notice of Appeal 

NO'l1ICFJ OF APP]JAL. 

N [iJ\V JEHSI1jY SUPR:PJ~IE UOlfH .' l' . 

l11RANK J. WILKINSON, \ 
PlaintiD'-Apvcllant, ( 

v. ) 
LOUIS PLAKET, 
Dcfendant-Appellee. 

On Appeal. 
Notice of A ppea I. 

'/ 'o 8ey1 1iour Cantor, Esq., and J oscph Altman, Esq., 
Attorney and of Counsel for Appellee : 

2ll 'l'ako notice that the appellant (plaintiff) hero 1iy 
nppcals to the N cw ,J erscy Court of FJrrors and A p·· 
pea1R from tho judgment cntc_red in this canse upon 
1 he f ollo-wing grounds: · 

1. 'rhoro was no evidence before tho Supremo 
Court to support the juc1gment. 

2. Under tho ovidonco sutmittoc1 to the Court 
below, and upon review before ihe Supreme Court, 

30 
judgment Rhouk1 have bo~n oniorod for tho plaintiff 
below for tho amount claimed by him. 

3. The trial Court a dmi ttod testimony by Ida 
Plaket concerning a nm.v agreement or rental made 
in May of 1925 hy tho lessor, °'\¥ osloy A. Smith, wfth 
the defendant below, which testimony the Conrt 
should have exclndod because it contradicted the 
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proof thon before the Court, was a conclusion of law, 
was an attempt to change or modify the written 
agreement of lease, Pl, by parol testimony and was 
without consideration anc.1 the Supremo Court should 
have so held. 

±. The Court below permitted the witness, Degler, 
to testify concerning said new agreement of renta l, 
which testimony tho trial Court should have excluded 
for the same reasons as set forth in point three and I 0 
1he Supreme Court should have so held. 

5. The trial Court refused to strike out the tesL1-
mo11y of the witness, Degler, concerning said alleged 
agreement, which refusal the Supreme Court shou lc1 
havo hold was reversible error. 

Yours respectfully, 
BABCOCK & CuAMPlON, 

Attorneys for .Appellant. 

[ENDORSED.] 

_Duo and legal sorvico of a copy of tho 
within notice of appeal is hereby ac-
knowledged this 22nd day of Septem-
ber, 1927. 

Seymour Cantor, 
Joseph A1tman, 

Attorneys for and 
of Counsel with 
Appellee. 

20 

30 



New Jersey Court of Errors and Appeals 

FRAN K J. WILKINSON, 

Pl,aintiff-A ppellant 

vs. 
LOUIS PLAKET, 

Defendant-Appellee. 

ON APPEAL 

BRIEF FOR APPELLANT 
This is an appea] from a judgment of the Atlantic 

City District Court, in favor of the defendant for no 
cause for action. Suit was brought by the plaintiff 
below, to recover rent due by the defendant for the 
months of November, December, 1925 and January, 
February, March and April of 1926, at the rate of 
$40.00 per month, making plaintiff's claim $240.00, 
with interest from February 12, 192·6. The lease upon 
which the suit was based, found at page 8, was between 
Wesley A. Smith, then owner of the property and the 
defenda nt and was made October 12, 1923 for one year. 
Prior to the trial, which took place October 25, 1926, 
the said Wesley A. Smith, being then deceased, the 
plaintiff and defendant in the Court below, entered 
into a written stipulation for the purposes of the trial, 
which stipulation is found at page 13. The issue was 
presente d to the Supreme Court and is befo ,re this 
Court, upon an agreed state of the case (p. 12). The 
Supreme Court affirmed the judgment below, the 
opinion being found at page 20. The reasons assigned 
for reversal are found at page4 1-.. 
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ARGUMENT. 

Reasons 1, 2, 3 and 4 will be discussed together. 
They are: 

1. There was no evidence before the Supreme Court 
to support the judgment. 

2. Under the evidence submitted to the court below 
and upon review before the Supreme Court, judgment 
should have been entered for the plaintiff below for the 
amount claimed by him. 

3. The trial Court admitted testimony by Ida Plaket 
concerning a new agreement of rental, made in May of 
1925, by the les sor, Wesley A. Smith, with the defend-
ant below, which testimony the Court should have ex-
cluded, because it contradicted the proof then before 
the Court, wa si a conclusion of law, was an attempt to 
change or modify the written agreement of lease, P-1 
by parol testimony and was without consideration, and 
the Supreme Court should have so held. 

4. The Court below permitted the witness, Degler, 
to testify concerning said new agreement of rental, 
which testimony the trial Court should have excluded, 
for the same reasons as set forth in point three and the 
Supreme Court should have so held. 

The stipulation used at the trial, recites: 
"It is hereby stipulated and agreed between the par-

ties hereto, that the following facts shall be considered 
as facts admitted and proved in evidence upon the 
trial of the above stated cau ~e." 

It then stipulates the making of the lease, Exhibit 
P-1, which was made for the term of one year, from 
October 12, 1923 to October 12, 1924, for the sum of 
$480.00, payable $40.00 on the 12th day of each month, 
in advance; that after the expiration of said lease, it 
was renewed for a further term of one year from 
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October 12, 1924 to October 12, 1925 and further re-
newed for a further term of one year from October 12, 
1925 to October 12, 1926. 

On November 6, 1925, the plaintiff purchased the 
premises in question from said Wesley A. Smith, who, 
at the settlement, assigned to plaintiff the lease, 
not ice of which was given to the defendant. The as-
signment appears at page 10. It was then stipulated 
that the defendant did not pay plaintiff any rent for the 
months of November and December of 1925, January, 
February, March and April of 1926. Said stipulation 
was made prior to the trial, filed in the cause and read 
to the Court at the time of the trial, (p. 12). Plaintiff 
relied upon said facts so stipulated as facts actually 
proven and established in the case. Upon the case as 
made out by the stipulation, the , only defense as we con-
ceive it, open to the defendant, was that of surrender 
and acceptance. There was no proof of surrender and 
acceptance as a defense , to the suit under the case made 
by the stipulation therefor and under the facts pre-
sented by way of defense, the Court should have found 
a verdict for plaintiff for the amount claimed. 

While it is true that Smith gave notice to the defend-
ant that the property had been sold and required him 
to deliver possession on or before December 12, 1925, 
he did not so deliver possession. The notice was di-
recte d to the entire property and not a part thereof. 
The witness, Ida Plaket (p. 16) testifies , that she va-
cated the dwelling part of the premises on November 
12, 1925, but her testimony is clearly in error because 
it appears as a stipulated fact (p. 17, line 21) that the 
store was leased by the defendant to the City of 
At lantic City, during the elections of June and No-
vember, 1926 and that the check of Atlantic City was 
made payable and handed to the defendant in :payment 
of the use thereof, so that the defendant exercised 
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possession over said premises as late as June and 
November of 1926. Moreover, the notice served by 
Smith, which notice was under a clause in the lease 
(p. 10, line 3) that in event of sale, the lease might be 
terminated, in fact terminated the lease December 12, 
1925, which termination was binding upon plaintiff 
and defendant alike and upon the defendant's testi-
mony, the judgment of the Court below is erroneous 
for the reason that assuming, for the sake of argu-
ment, that defendant did vacate the premises November 
12, 1925, the lease was not terminated until December 
12, 1925, in which posture there would at least be due 
one month's rent from November 12th, to December 
12th, or $40.00. Furthermore, suit was brought in the 
Atlantic City District Court on April 23, 1926, which 
suit was returnable April 28, 1926 (p.15), by the 
plaintiff, against the defendant, for possession of the 
said premises, he claiming in the proceedings in said 
cause, which were summary proceedings for dispos-
session or the rent, that there was due the sum of 
$240.00, for rent for the same months claimed in the 
suit at issue, which landlord and tenant suit resulted 
in judgment by default, being entered in favor of the 
plaintiff and against the def end ant for possession. 

The trial court, notwithstanding the facts stipulated, 
permitted the witness, Ida Plaket, to testify to a new 
agreement of rental, made in May of 1925 · (p. 16, 
line 7) five months prior to the commencement of the 
last renewal, to the eff ec.t that the property, which con-
sisted of a store and dwelling was thereafter to be 
rented, the dwelling to the defendant at the rate of 
$25.00 per month and the store to one John Degler. 
This testimony was objected to by Counsel for the 
plaintiff below, because it contradicted the proof then 
before the Court as a fact, which was not permissible, 
that it amounted to a conclusion of law, was an attempt 
to change the agreement of lease by parol testimony 
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and was without consideration. The Court overruled • 
the objection of Counsel and noted an exception, 
(p . 16). The Court also, over the objection of Counsel 
for defendant, upon the same grounds, permitted the 
witness Degler to testify .concerning an agreement 
made with him, which objection the Court over-ruled 
and noted the objection, (p.17). 

The fact at the time of the offering of said testimony 
was established by the stipulation that there was a valid 
lease subsisting between Smith and the def end ant for 
the year October 12, 1924, to October 12, 1925, which 
was afterwards renewed from October 12, 1925, to 
October 12, 1926, which lease had been in existence 
since October of 1923. That fact so established could 
not be changed by testimony. The stipulation was not 
challenged in any way and was binding on both plaintiff 
and defendant and the trial court. 

Our contention in this respect seems to have been 
ignor ed by the learned Justices of the Supreme Court 
in their opinion below. 

The agreement alleged by defendant, was not how-
ever carried out by the parties, for the rea:son that the 
ori ginal ·. lease was renewed from OJctober, 1925 to 
October, · 1926 and a portion of the premises was 
leased by the defendant to Atlantic City for election 
purposes in June and November, 1926. 

All of the facts in the case tend to show that the de-
f end ant had possession of the property for the months 
sued for and should pay rent therefor. Mrs. Plaket 
admitted (p. 16) that she last pa.id rent October 12, 
1925, to Mr. Smith in the ·sum of $40.00, which was 
th e payment due under the lease. 

The evidence in the case, the making of the lease, the 
renewal thereof, including the renewal from the year 
1925 to 1926, the assignment of the lease November 6, 



6 Brief for Appellant 

· 1925, by Smith to the plaintiff below, the payment of 
rent by the defendant to Smith in October of 1925, the 
letting of the store by the defendant to Atlantic City 
and the default judgment in the landlord and tenant 
suit, all negative the fact that any new contract was 
made and it is ·submitted that the proof thereof, espec-
ially in view of the stipulated renewal, should not have 
been received by the trial Court. 

The remaining reasons will not be discussed, except 
as they have been hereinbefore referred to. 

It is respectfully submitted that the judgment of the 
Supreme Court affirming the judgment of the District 
Court of Atlantic City was erroneous, and should be 
reversed and judgment s.hould be entered for the 
plaintiff below for the sum of $240.00, with interest 
from February 12, 1926, with costs. 

BABCOCK & CHAMPION, 
Attorneys for Appellant. 




