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b r i e f  o n  b e h a l f  o f  c o m p l a i n ­
a n t -a p p e l l a n t

This appeal is taken by Mathias Last, the com­
plainant below from an order of distribution 
made by the Court of Chancery and set forth on 
page 35 of the state of the case.

The suit in which said order was made, was 
an ordinary foreclosure suit brought by Mr. Last, 
the complainant who was the holder of a first 
mortgage covering the mortgaged premises, 
dated December 12, 1912, for $6500, mentioned 
in paragraphs 1, 2, 3, 4, 5 and 6 of complainant’s 
hill (pp. 1, 2, 3, 4). Mr. Last was also the holder 
of another mortgage upon the same premises for 
$690, mentioned in paragraph 11 of the bill. Next 
after complainant’s said first mortgage, was a 
mortgage held by Monroe Eckstein Brewing Com­
pany for $3,000, mentioned in paragraph 8 of com­
plainant’s bill (p. 4), and another mortgage of
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$1100, held by Isidor Miller and Samuel M. Nadel, 
mentioned in paragraph 9 of complainant’s hill 
(p. 5), and still another mortgage held by Peter 
Stillwell, Trustee* for $1875, mentioned in para­
graph 10 of complainant’s hill (p. 5).

In paragraph 27 of complainant’s hill (p. 10), 
it is alleged that the mortgaged premises, if sold 
at a fair sale, will not hringL more than $8500, and 
if sold art; a forced sale, will not bring more than 
$7500, and that unless a receiver is appointed to 
collect the rents of the mortgaged premises, irre­
parable loss and injury will result to complainant. 
In paragraph 28 of complainant’s hill, it is al­
leged :

“ That said rents when so collected by 
said receiver as aforesaid, shall firstly be 
applied in the reduction of the mortgage 
debt of your orator (the complainant), 
above mentioned in paragraph 11, in the 
sum of $690, with interest, and it is by vir­
tue of your orator holding said mortgage, 
that he applies for the appointment of 
such receiver. ’ ’

To this bill of complaint is annexed the affidavit 
of Mr. Last, the complainant (p. 13), which, in its 
concluding paragraph sets forth that the mort­
gaged premises would not bring more than $8500 
at a fair sale, and $7500 at a forced.sale, and then 
proceeds as follows:

“ Deponent further says that i't is abso­
lutely essential for his security, at least 
so far as his mo ft  gage in paragraph 11 of 
the rnnexed hill of complaint mentioned is 
concerned, that a receiver shall be appoint­
ed with the usual powers, to collect the



rents of the said premises, and that the 
same should be applied in reduction of the 
mortgage debt, secured by the said Mort­
gage.”

Upon the filing of this bill and affidavit, the 
Court made an order to show cause why a re­
ceiver should not be appointed (p. 15), upon the 
return of which an order was made for the ap. 
pointment of a receiver, fully set forth on page 17 
of the state of the case. Answers were filed to 
complainant s bill by Monroe Eckstein Brewing 
Company, the second mortgagee, and Isidor Mil­
ler and Samuel M. Nadel, the third mortgagee, 
the respondents to this appeal, in neither of which 
were the allegations with respect to the said re­
ceivership disputed. In due course complainant’s 
bill was taken as confessed against all defend­
ants (p. 29), and after the filing of the Master's 
report, according to the practice in foreclosure 
cases, a final decree was entered in the cause (p. 
30), by which it was adjudged that there was due 
unto complainant upon his first mortgage $7,000.- 
50 for principal and interest, and directing the is­
suance of an execution for the sale of the mort­
gaged premises to satisfy the said debt, interest 
and costs, and to pay the same to the complainant, 
and that in case more money should be raised by 
he sale, than should be sufficient to answer such 

payment there should be paid to Monroe Eckstein 
rewing Company $1228.03, and thereafter to 

said Miller and Nadel $1125.79, and that in case 
niore money should be raised than should be suffi­
cient to answer such payments, the surplus be
wrought into Court to abide the further order of 
the Court.

The mortgaged premises were thereafter sold 
un er execution issued upon said decree and a,
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small amount realized therefor above what was 
due to complainant upon his said first mortgage, 
leaving a deficiency upon the second mortgage of 
about $300.

Pending the foreclosure proceedings and the 
sale of the premises, the receiver had collected 
and had in his possession, after deducting dis­
bursements, $739.15. The said receiver thereupon 
filed his account upon which an order to show 
cause was made (p. 33), and upon the return 
thereof, the order of distribution was made from 
which this appeal is taken.

The order of distribution provides that the re­
ceiver, after deducting his allowance and the al­
lowance made to his solicitors from the net 
amount in his hands, he pay unto Monroe Eck­
stein Brewing Company $291.31, and the balance 
to the defendants Isidor Miller and Samuel M. 
Nadel, thus giving to the complainant nothing out 
of the fund accumulated by the receiver out of 
the rents of the said premises on account of his 
mortgage mentioned in paragraph 11 of the bill. 
Complainant-appellant contends that he should 
first have been paid out of the said fund the 
amount due him upon his mortgage mentioned in 
paragraph 11 of his bill and that the order of dis­
tribution should have so provided.

P O I N T S

I
C o m p la in a n t w as e n title d  to have the 

m onies in  th e  receive r’s h an d s p a id  to him .

From the recitals of the bill of complaint and 
the affidavit thereto annexed, it is manifest that 
complainant considered that he was amply se-



cured upon Ms first mortgage, for the property is 
therein set forth as productive of $7500 at a 
forced sale, whereas the amount due to complain­
ant at a much later date for principal and inter­
est, by the decree, was only $7,000.50. Complain­
ant could only secure the appointment of a re­
ceiver, upon the mortgage recited in paragraph 11 
of the bill, which was a fifth mortgage upon prop­
erty. The bill clearly alleges that the appoint­
ment of a receiver is prayed for, because of com­
plainant’s holding this fifth mortgage and para­
graph 28 of the bill expressly so states. The same 
is true of the affidavit, and it was upon this bill 
and affidavit alone that the appointment of a re­
ceiver was made. Complainant sought in that way 
to protect his. fifth mortgage security, and had no 
other interest in applying for the appointment of 
the reeciver. The application for the appointment 
of the receiver might have been made upon a sep­
arate petition, but that was not at all necessary, 
because all parties were served with the order to
show cause made upon the said bill and affidavit, 
and were chargeable with notice of the contents of 
ihe bill, which was part of the files in the cause, 
and actually filed answers to the same, and if any 
mortgagee subsequent to the first desired to have 
the receivership inure to his benefit, could and 
should have applied to have the receiversMp ex­
tended for that purpose. But this was not done 
and the receiver was appointed solely upon com­
plainant’s application, to secure his fifth 
mortgage and for his sole benefit. The de- 
endants do not even question complainant’s 

rights in this respect by their answers, and the de­
cree pro confesso taken against them seems to us 
to conclude them, for that decree constitutes an 
a Judication that the defendants admit complain­
ant’s rights as set out in the bill.
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Furthermore the final decree provides that com­
plainant shall first be paid the amount adjudged 
to be due him out of the proceeds of the sale of 
the mortgaged promises and that in case more 
money is raised by the sale thereof than shall he 
sufficient to make such payment, that such pro­
ceeds of the sale should be applied to pay the 
amount due the respondents upon this appeal. 
Nothing is adjudged with regard to the complain­
ant’s fifth mortgage, and this would seem to be in­
dicative of an intent to limit the second and third 
mortgagees to realize the amount due them out of 
the proceeds of the sale of the premises and leav­
ing the complainant with respect to his fifth mort­
gage to the remedy which he had already sought 
by the receivership.

If the complainant had been let into the pos­
session of the mortgaged premises, and collected 
the rents, there does not seem to be a dispute but 
that he might have applied them upon his fifth 
mortgage, if he so chose. The very instructive 
case of Leeds vs. Gifford, 41 N. J. Equity, 464, 
so holds. Why is therefore the complainant’s po­
sition in this case not the same? He comes into 
Court and in this bill and affidavit says substan­
tially : r

“ I desire to be let into the possession of 
the mortgaged property through a person 
whom the Court will designate to collect 
the rent of the mortgaged premises for me, 
on account of my mortgage, which is a fifth 
lien upon the premises, and is therefore in­
secure. ’ ’

To which the Court by making the order ap­
pointing a receiver, in effect replies, “ Your re­
quest is granted.”
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The question here raised is new in this Court, 
and we believe that the Court will adopt a rule 
consonant with theory, and the rule followed in 
neighboring commercial states.

In Washington Life Ins. Co. vs. Feishauer, 10 
Hun, 117, which is the basis of the rule in the 
State of New York, it is said:

“ If it had not been for his application 
(junior mortgagee’s), and the order made 
upon it, the owner of the equity of redemp­
tion would, by their practical assent (prior 
mortgagee’s), have himself received and 
appropriated the rents and profits of the 
premises during the pendency of the ac­
tion. He has intervened and prevented 
that, not for them but himself, and it would 
be inequitable now to allow him to be de­
prived of the advantage which his diligence 
alone has secured. ’ ’

In the cases of Bradley Co. vs. Hof man, 70
N. Y. App. Div., 77, Trust Co, vs. Axt, 146 N. Y. 
App. Div., 121, Abrahams vs. Ber counts, 146
N. Y. App. Div., 563 and Kroehle vs. Ravitch, 
148 N. Y. App. Div., 54, the same rule is applied 
and it is held that a junior incumbrancer is en­
titled to rents collected by the receiver appointed 
upon his application, until an order is made in 
the cause extending the receivership to protect 
the prior mortgagees, as the junior incumbrancer 
by his superior diligence, acquires a specific lien 
upon the rents, because of the appointment of the 
receiver to collect those rents upon his applica­
tion.
, In Nesbit vs. Wood, 56 S. W., 714, it is held 
that though an action be brought by a senior mort­
gagee for the foreclosure of his mortgage if ap-
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plication be made in the same suit by a junior 
incumbrancer for the appointment of a receiver 
for the collection of the rent of the mortgaged 
premises, the latter is entitled to the rent col­
lected by such receiver, because of his diligence. 
The senior incumbrancer, it is said probably de­
pended upon the security of the land being suffi­
cient to satisfy his debt. In the case at bar, the 
complainant as first mortgagee clearly had suffi­
cient to satisfy his first mortgage debt and so 
sworn in the affidavit annexed to his bill, but ex­
pressly required the receivership for his fifth 
mortgage security.

In Williamson vs. Gerlach, 41 Ohio St., 682, it 
is said:

“ Where an incumbrancer has a receiver 
appointed for his benefit, and other par­
ties to the action, who may be entitled to 
have the receivership extended to their 
liens, take no steps to have the receiver­
ship thus extended, the party procuring the 
appointment will be entitled to the fund 
produced thereby because of his superior 
diligence.9 ’

To the same effect is Scott vs. Ware, 65 Ala., 
174, and Goddard vs. Clarke, 81 Neb., 373. In this 
latter case it is said:

“ Where the separate mortgages of dif­
ferent owners are sought to be foreclosed 
in the same action, it may happen that 
some of the parties may be entitled to the 
remedy of the appointment of a receiver to 
collect the rents of the mortgaged property, 
while as to others no ground for such re­
lief exists. This may depend upon the 
terms of their several instruments and the
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stipulations therein contained as to rents, 
or upon their position as to priority; the 
property frequently being ample to pay the 
senior, and insufficient to discharge the 
senior and junior mortgages. Again, the 
application for a receiver is attended with 
some risk and some burdens which all the 
parties similarly situated may not desire 
to incur or assume. In Still other cases the 
rights and wishes of the parties may be 
the same. It follows that in some cases it 
may be proper to appoint a receiver to col­
lect rents for the benefit of some mortga­
gees, and not for others, while in other 
cases the appointment should be made for 
the benefit of all according to their respec­
tive interests. This doctrine has frequently 
been recognized in the administration of 
the remedy. ’*

The question is one of commercial expediency 
and as a great many investors in mortgage securi­
ties in this state are from New York, the Court 
should, where possible, seek to make the rule uni­
form and adopt that applied in that state. In our 
own Court of Chancery in the case of Mills vs. 
Alpen, 82 N. J. Equity, 190, the Court seems to 
have adopted the New York rule, reasoning by 
analogy from the cases where the mortgagee is 
let into possession of the mortgaged premises by 
the mortgagor, in accordance with the rule laid 
do\yn by Vice Chancellor Van Fleet in Leeds vs. 
Gifford, 41 N. J. Equity, 464. The Court in 
Müls vs. Alpen says:

“ If the mortgagor had remained in pos­
session and collected the rents himself, 
and then paid them over to the defendant,
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he would have had a right to control their 
appropriation, and if he had failed to exer­
cise such right, the right of appropriation 
would have then belonged to the defendant 
(the mortgagee), and he might have exer­
cised it in such a manner as would best 
protect his security.”

We believe that that decision is applicable to 
this case, and its application would result in the 
proceeds of the receivership being paid to com­
plainant on account of his fifth mortgage. Equ­
ity aids the diligent, and should have in this case 
granted to the complainant the benefits which 
were the result of his efforts alone. Did the prior 
mortgagees wish to be protected they could have 
intervened, and the question might then have been 
whether there was not sufficient security in the 
land to protect their liens, and if there was, the 
practice of the Court of Chancery is not to ap­
point a receiver upon their application. It is only 
in cases where the applicant’s security is im­
paired or of doubtful value that the extraordinary 
remedy by receiver is granted.

The order of the Court of Chancery, therefore, 
upon complainant’s application for the proceeds 
of the receivership, should have directed the re­
ceiver to pay unto -complainant in the first in­
stance the amount due him upon his mortgage in 
paragraph 11 of his bill of complaint and in the 
affidavit thereto annexed, referred to.

It is respectfully submitted that the order of 
distribution made by the Court of Chancery, be 
reversed and this Court direct the making of an 
order by the said Court that the said receiver in 
the first instance pay unto complainant the 
amount due him upon his said mortgage whie
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is a fifth lien upon mortgaged premises, and that 
the balance, if any there be, be paid according to 
the priority of liens upon the mortgaged prem­
ises.

Respectfully submitted,
GROSS & GROSS,

Solicitors for and of coun­
sel with Complainant-Ap­
pellant.

Isaac Gross, 
Of Counsel.
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FACTS
The appellant foreclosed his first mortgage 

while the holder of a fifth mortgage and a 
judgment on the same premises, and the re­
spondents were made defendants in the suit 
as holders of a third mortgage subsequent to 
the mortgage being foreclosed but prior to 
the fifth mortgage and judgment of the ap­
pellant, as appears by the bill of complaint.

Upon the day of filing the bill of complaint, 
the appellant secured an order to show cause.

“Why a Receiver should not be 
appointed of the said mortgaged 
premises with authority tomanage 
and let the same, collect the rents, 
issues and profits thereof, and 
make the general and necessary 
repairs according to the prayer 
of the bill of complaint therein.” 
(Case Page 15).
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Service of which order was acknowledged 
by (he solicitors of the defendants Isador 
Miller and Samuel M. Nadel. The only part 
of the prayer of the bill of complaint which 
concerns the order is the fourth clause which 
is as follows:

“4. That a receiver may be ap­
pointed by this Court to manage 
and receive and collect the rents 
of the said mortgaged premises, 
with full power and authority to 
rent the said premises and keep 
and maintain the same in neces­
sary repair and condition to any 
person or persons at a suitable 
price, to be agreed on by him.” 
(Case Page 12).

On the return of the order to show cause 
the usual form of order appointing receiver 
was . made and no mention was made therein 
of the application of any funds which might 
be derived from the receivership. The de­
fendants Isador Miller and Samuel M. Nadel 
filed an answer in due time and no decree 
pro confesso was taken against them, and 
the matter was referred to one of the Vice 
Chancellors of the Court of Chancery and by 
him referred to a Master, whose report was 
confirmed and a final decree entered in accor­
dance with the terms of his report, namely: 
that the sheriff make sale of the premises and 
that the first mortgagee be satisfied, and out 
of any balance the second mortgagee be 
satisfied, and any balance then remaining be 
paid to the defendants Isador Miller and 
Samuel M. Nadel, and in case more money 
should be raised than should be sufficient to 
answer such payments such surplus should be
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brought into Court. There was money enough 
realized on the sale to pay the first mortgagee 
in full and to partially pay the second mortga­
gee, leaving nothing for the third mortgagee. 
Upon the receiver filing his report, there was 
found to be in the hands of the receiver 
sufficient funds to pay the second mortgagee 
the balance due it, and leaving a balance for 
these respondents. Isador Miller and Samuel
M. Nadel, the third mortgagees, and an order 
was accordingly entered from which this 
appeal was taken.

POINTS.
Encumbrancers who are parties in the suit 

are entitled to the funds in the hands of the 
receiver according the priority of their mort­
gages.

The only case in our state which would 
seem to hold to the contrary is

Longdock Mills, etc., vs. Alpen 82 Eq. (12 
Buch.) 190 Chancery, but in this the prior 
encumbrancer was not a party in the suit 
brought by the junior encumbrancer wherein 
the receiver was appointed and the cases 
upon which the Court there reached its de­
cision, are authority for a contrary doctrine on 
such a state or facts as are in our case.

The rule in New Jersey is well stated by 
Vice Chancellor Pitney in

N. J. Title Guarantee and Trust 
Co. v. Cone & Co. 64 Eq. (19 
Dick. Ch.) 45 Page 47.

“ I understand the general rule in 
New Jersey to be that where a 
receiver of mortgaged premises 
is appointed in a foreclosure case



to which there are several parties 
claiming an interest in the pre­
mises, it is not usual to determine 
at the time the order of appoint­
ment is made upon what account 
the money received shall be ap­
plied, but to retain it to be 
applied, as each party to the suit 
shall appear to be entitled at the 
final hearing of the cause. The 
mere fact that the receiver is ap­
pointed upon the application o f the 
second or any subsequent mortgagee, 
who is a party to the suit, does not 
give him any superior right to the 
proceeds of the receivership. This 
was distinctly stated by Chancel­
lor Williamson in his opinion in 
the case of Cartleyeu v. Hath way, 
3 Stock. 39 (at p. 42). He there 
says : ‘Where, upon the appli­
cation of a subsequent mortga­
gee, a receiver is appointed, it is 
without prejudice to any prior 
mortgagee or other encumbran­
cer, and the receiver will be 
directed to keep down the interest 
upon the prior encumbrances,’ 
citing authorities.”

The opinion in this case, and the authorities 
cited, disapprove and dispose of the cases 
in other jurisdictions which might seem to hold 
to the contrary of the rule so clearly stated.

The order of the Court of Chancery should 
be affirmed with costs.

Respectfully submitted,
ANDREW  J. STEELMAN,

Of Counsel with the respondents 
Isador Miller and Samuel M. Nadel.
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New Jersey Court of Errors 
and Appeals

Bill of Complaint

(Filed January 21, 1915)

IN CHANCERY OF NEW JERSEY

To his Honor, Edwin Robert Walker,
Chancellor of the State of New Jersey. ^

Humbly complaining shows unto your Honor, 
your orator Mathias Last, of the City of Jersey 
City, County of Hudson and State of New Je r­
sey.

1. That on the twelfth day of December, nine­
teen hundred and twelve, Kamila Winkel and 
John Winkel, being indebted to your orator in 
the sum of Sixty-five hundred Dollars by their 
ond dated on that day, became bound unto your 

orator in the sum of Thirteen thousand Dollars,
0 be paid to him, his executors, administrators 

or assigns, with a condition thereunder written, 
at if the said Kamila Winkel and John Win- 

f  ’ ^e ir heirs, executors or administrators, 
s a on the twelfth day of December, nineteen 
inn red and fourteen, pay unto your orator, his 
xecutors, administrators or assigns the sum of
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Sixty-five hundred Dollars, with interest at the 
rate of six per cent per annum, payable quarterly 
then that bond should be void, otherwise to re­
main in full force and virtue.

% That in said bond it was declared to be 
1 0  agreed between the parties thereto, that if said 

interest or any part thereof should not be paid 
within thirty days after the same should become 
due, then the whole of the principal sum men­
tioned in the condition thereof, should be imme­
diately due, at the option of your orator, his ex- 
executors, administrators or assigns.

3. That to secure the payment of said sum of 
Sixty-five hundred Dollars, with the interest, the 

2 q_. said Kamila Winkel and John Winkel, her hus­
band, by a deed of mortgage bearing date on the 
same day as said bond, conveyed to your orator, 
and his heirs and assigns forever, in fee simple;

All that certain lot, tract or parcel of land and 
premises, hereinafter particularly described, sit­
uate, lying and being in the City of Bayonne, in 
the County of Hudson and State of New Jersey.

Beginning at a point in the Southeasterly side 
of Meadow Street, distant two hundred seventy- 

„q five (275) feet Southwesterly from the Southerly 
corner of Meadaw Street and East 21st Street 
(formerly 26th Street), thence Southwesterly 
along said side of Meadow Street forty-two and 
thirty-five one hundredths (42.35) feet more or 
less to the Northeasterly side of East 19th Street, 
thence Southeasterly parallel with East 21st 
Street and along said side of East 19th Street, 
ninety-seven (9 7 ) feet more or less to the bound- 

40 ary line of said parties of the first part, thence
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Easterly along said boundary line six (6 ) feet 
more or less to tbe northwesterly side of Avenue 
F, thence northeasterly along said side of Ave­
nue F, thirty-six (36) feet more or less to lands 
conveyed by the parties of the first part to Re­
becca Lazarus, wife of Hyman M. Lazarus by ■«  ̂
deed dated June 1 0 , 1898, thence Northwesterly 
along said Lazarus land one hundred (1 0 0 ) feet 
to the place of beginning.

Being the same premises conveyed by Edward 
J. McGmley and others, the heirs at law of Brid­
get J. McGrinley to the party of the first part by 
deed dated March 28, 1 0 1 0 , and recorded in the 
Hudson County Register’s Office on the twen­
tieth day of May, 1910 in liber 1064 of Deeds for 
said County, page 255, etc., and being also the on 
same premises conveyed by the Central New Jer- 
sey Land Improvement Co., a corporation, to 
Bridget J. McGinley, by deed dated September 17 
Z™’ and ^corded September 20 , 1898 in the 
Hudson County Register’s Office in liber 706 of 
Heeds for; said County at page 502, from which 
saiu deed of conveyance and the record thereof, 
the ab^e description of the premises hereby 
mortgaged, is taken.

fhfl; -,T\ at m°rtgage contained a proviso
of VOld upon Payment of said sum
cordin/ *  ™ hundred Hollars, with interest, ac­

ting to the condition of said bond.

of the «a™ Sa mortgage contained an agreement
t t h  iu?  6Cl aS that in Said bond ab°ve set 
cipal shooffiTaP h  that tbo whole of the prin-
esfdue  ̂r e m ^ T 6 *  * *  part the * * *remained unpaid for thirty days.

30

40
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6. That said mortgage was on the thirteenth 
day of December, nineteen hundred and twelve, 
duly recorded in the Office of the Register of the 
County of Hudson in book 777 of mortgages for 
said county on pages 473 &c., the execution of the

, q same having been first duly acknowledged and 
such acknowledgment certified thereon, as re­
quired by law, to the record whereof ^our orator 
begs leave to refer for greater certainty.

7. That said bond and mortgage, jto which 
your orator refers for certainty, are in his pos­
session ready to be produced and proved.

8 . That the said Kamila Winkel and John 
. Winkel, her husband, on the eleventh day of De-

oq cember, nineteen hundred and twelve, mortgaged 
U said lands to Monroe Eckstein Brewing Company 

a corporatipn,. to secure the5 payment of Thr^e 
thousand Dollars, with interest, whicii mortgage 
was on the seventeenth day of December, nineteen 
hundred and twelve-, recorded in the Register s 
Office of Hudson County, in book 783 of mortgar 
ges for said county, page 271, to the record where 
of your orator begs leave to refer for greater 
certainty; and the said Monroe Eckstein Brewing 

2 Q Company, a corporation, by virtue thereof, claims 
to have some interest in, or lien upon the prem­
ises so mortgaged to your orator, as aforesaid,, 
but your orator charges afid insists that the mort- 
gage of said Monroe Eckstein Brewing Company 
was executed , and recorded subsequent to the 
mortgage of your orator, and with full notice 
thereof, and is subject and inferior to the lien o 

4 0  your orator’s said mortgage.

4 >
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9. That the said Kamila Winkel and John 
Winkel, her husband, on the twenty-third day of 
October, nineteen hundred and thirteen, ¡mort­
gaged said lands to Isador Miller and Samuel M. 
Nadel to secure the payment of Eleven hundred 
Dollars, with interest, which mortgage was on the 1 0  
twenty-fourth day of October nineteen hundred 
and thirteen, recorded in the Office of the Regis­
ter of the County of Hudson in book 811 of mort­
gages for said county, page 629, to the record 
whereof your orator begs leave to refer for great­
er certainty; and the said Isador Miller and Sam­
uel M. Nadel by virtue thereof, claim to have 
some interest in, or lien upon the premises so 
mortgaged to your orator, as aforesaid, but your 
orator charges and insists that the mortgage of on 
said Isador Miller and Samuel M. Nadel was ex­
ecuted and recorded subsequent to the mortgage 
of jour orator, and with full notice thereof, and 
is subject and inferior to the lien of your orator’s 
said mortgage.

10 . That the said John Winkel and Kamila 
Winkel, his wife, on the first day of May, nine- 
een hundred and fourteen, mortgaged said lands
0 e er Stillwell, trustee, to secure the payment

01 Eighteen hundred seventy-five Dollars, with 30 
interest, which mortgage was on the ninth day
0, * a^’ n n̂e êen hundred and fourteen, record­
ed m the Office of the Register of Hudson County
<tn7bw ,8 23  °f mort^ages said county, page 
tn r r° j? recor(* whereof your orator begs leave 

eter tor greater certainty; and that your or-
tliA vi aS een. una,hle to ascertain the names of 

pei sons, if any, for whom the said Peter
40
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Stillwell acts as such trustee, although he has 
made diligent inquiry therefor, and the said Pes­
ter Stillwell, trustee, by virtue thereof claims to 
have some interest in, or lien upon the premises so 
mortgaged to your orator, as aforesaid, but your 

j _ orator charges and insists that the mortgage of 
1 0  said Peter Stillwell trustee, was executed and re­

corded subsequent to the mortgage of your ora­
tor, and with full notice thereof, and is subject 
and inferior to the lien of your orator’s said 
mortgage.

1 1 . That said Kamila Winkel and John Win- 
kel, her husband, on the first day of July, nine­
teen hundred and fourteen, mortgaged said lands 
to your orator to secure the payment of Six hun-

20 dred and ninety Dollars, with interest, which 
mortgage was on the third day of September nine­
teen hundred and fourteen, recorded in the office 
of the Register of the County of Hudson in book 
831 of mortgages for said county, page 526, to 
the record whereof your orator begs leave to re­
fer for greater certainty.

12. That on the fifth day of August, nineteen 
hundred and fourteen, your orator recovered

_ judgment in the Hudson County Circuit Court 
against the said John Winkel and Kamila Win­
kel in the sum of Seven hundred twenty-one Dol­
lars and five cents, with costs, to be taxed, and 
that said judgment remains unpaid and unsatis­
fied, and constitutes a lien upon the mortgaged 
premises.

13. That on the ninth day'of July, nineteen 
hundred and fourteen, Meyer and Ruh Company,

40
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a corporation, docketed a judgment in the Hud­
son County Court of Common Pleas against the 
said John Winkel and Kamila Winkel, which to­
gether with costs amounts to One hundred sixty- 
seven Dollars and forty cents, which said judg­
ment remains uncancelled and unsatisfied of ree- -, ̂  
ord and is claimed to be a subsisting lien upon the 
premises so mortgaged to your orator as afore­
said, but your orator charges and insists that the 
same was docketed subsequent to the execution 
and recording of your orator’s said mortgage, 
and that the said mortgage is a prior lien on the 
premises therein mortgaged.

14. Your orator further shows that on the 
sixth day of May nineteen hundred and nine, the 
said John Winkel entered into a recognizance to 2 0  
the State of New Jersey with a condition for the 
appearance of one Stephen Susnoosky at the 
Court of Quarter Sessions of the Peace in and 
or the County of Hudson in the sum of Two 

hundred Dollars, by reason whereof the said, the 
fetate of New Jersey, may have some interest in 
he said mortgaged premises.

, , 15: Tour orator further shows that on the 
t '"  « A u g u s t ,  nineteen hundred and nine, on 
the said John Winkel entered into a reeogni- 3°
forrti*0 6 State °f New Jersey * * *  a w uditbn 
o l , 7  appearanoe of John Shemolsky at the 
for d .  er Sessions of the Peace in and
hundred TW i^ °f Hudson in the sum of Three 
Stete xT arT ’ by reaSOn whereof the said, The 
the sairl m Jersey, may have some interest in 

d mortgaged premises.
40
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16. Your orator further shows that on the 
third day of July, nineteen hundred and fourteen, 
the said John Winkel entered into a recognizance 
to the State of New Jersey with a condition for 
the appearance of one Alexander Trukowski at

1 0  the Court of Quarter Sessions of the Peace in 
and for the County of Hudson in the sum of Fif­
teen hundred Dollars, by reason whereof the said 
the State of New Jersey, may have some interest 
in the said mortgaged premises.

17. Your orator further shows that on the 
twenty-seventh day of June, nineteen hundred 
and fourteen, the said John Winkel entered into 
a recognizance to the State of New Jersey with a 
condition for the appearance of one Konstanly

20 Pastalevicz at the Court of Quarter Sessions of 
the Peace in and for the County of Hudson in the 
snm of Five hundred Dollars, by reason whereof 
the said State of New Jersey, may have some in­
terest in the said mortgaged premises.

18. Your orator further shows that on the 
eighth day of December, nineteen hundred and 
fourteen, the said John Winkel entered into a 
recognizance to the State of New Jersey with a

3 Q condition for the appearance of one Thomas 
Gambon at the Court of Quarter Sessions of the 
Peace in and for the County of Hudson in the 
sum of Two hundred Dollars, by reason whereof 
the said the State of New Jersey, may have some 
interest in the said mortgaged premises.

19. Your orator further shows that on the 
eighth day of October, nineteen hundred and

40 fourteen, the said John Winkel entered into a
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recognizance to the State of New Jersey with a 
condition for the appearance of one Alexander 
Trukowski at the Court of Quarter Sessions of 
the Peace in and for the County of Hudson in 
the sum of Fifteen hundred Dollars, by reason 
whereof the said the State of New Jersey, may jq 
have some interest in the said mortgaged prem­
ises.

20. That on or about the first day of October, 
nineteen hundred and fourteen, the said Kamila 
Winkel departed this life intestate leaving her 
surviving as her only heirs at law, her husband, 
John Winkel and her children Kamila Winkel, 
now sixteen years of age, John Winkel, now of 
the age of fourteen years, Dominick Winkel, now
of the age of twelve years, Laura Winkel, now of 20 
the age of nine years, and Jessie Winkel, now of 
the age of seven years, to whom tne estate or in­
terest of the said Kamila Winkel in the mort­
gaged premises, has descended.

2 1 . That on the twelfth day of December, nine­
teen hundred and fourteen, One hundred ninety- 
five Dollars, being six months’ interest on the 
principal sum of Sixty-five hundred Dollars, se­
cured by the said bond and mortgage given by qq 
said Kamila Winkel and John Winkel, her hus- 
band, to your orator, became due, and that the 
same as not been paid, and has remained unpaid
or more than thirty days after the same became 
1 * + ora^or has elected and hereby

be°du ^  Wk°*e said principal sum shall

mnw* there is due your orator upon his
age eremabove mentioned in paragraph 40



10

Bill of Complaint

eleven, the sum of Six hundred and ninety Dol­
lars, with interest thereon from the first day of 
July, nineteen hundred and fourteen.

23. That the taxes on said mortgaged prem­
ises for the years 1912-1913 amounting to the

1 0  sum of Two hundred thirty-three Dollars and 
seventy-one cents, besides) interest thereon, re­
mains unpaid, and the taxes for the year nine­
teen hundred and fourteen amounting to Two 
hundred and seventeen Dollars and fifty-six cents 
remains unpaid, and the water rents of the said 
premises which became due on November sixth, 
nineteen hundred and fourteen amounting to One 
hundred and sixty Dollars and seventy-three 
cents, remains due and unpaid.

on
24. That the whole of said principal sum of 

Sixty-five hundred Dollars of your orator’s said 
mortgage first above mentioned, with interest 
thereon from the twelfth day of June, nineteen 
hundred and fourteen, is due and payable to your 
orator.

25. That your orator has never had possession 
of said mortgaged premises, or received any of 
the rents or issues thereof.

26. That your orator has requested said John 
Winkel and Kamila Winkel, John Winkel, Dom­
inick Winkel, Laura Winkel, Jessie Winkel, to 
pay him said principal and interest so due on 
said bond and mortgage, with which request they 
have refused and neglected to comply.

27. Your orator further shows that the said
4 0  premises are rented to tenants of the said John
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Winkel, who pay unto him the rent for the same, 
and that the said John Winkel has refused to 
permit your orator to collect the said rent, or to 
pay the same over to your orator in reduction of 
the said mortgage debt, and that the said mort­
gaged premises are a slender security to your or- 
ator for the payment of both his mortgages afore­
mentioned, and that the said premises, if sold at 
a fair sale, will not bring more than Eighty-five 
hundred Dollars, and if sold at a forced sale, will 
not bring more than Seventy-five hundred Dol­
lars, and that unless a receiver is appointed by 
this Court, to collect the rents of the said mort­
gaged premises with authority to rent the said 
premises and keep and maintain the same in re­
pair, to any person or persons to be agreed up- 2 0  
on by said receiver, irreparable loss and injury 
will result to your orator.

28. That said rents when so collected by said 
receiver as aforesaid, shall firstly be applied in 
reduction of the mortgage debt of your orator 
above mentioned in paragraph eleven, in the sum 
0 Six hundred and ninety Dollars, with interest, 
and it is by virtue of your orator holding said 
mortgage, that he applies for the appointment of 
such receiver. 30

In consideration whereof, and in as much as 
your orator is remediless in the premises in the 
- ou s of law, and can only have adequate relief 
m a Court of equity, and to the end:

1. That the defendants John Winkel, Kamila 
inkel, John Winkel, Dominick Winkel, Laura 
inkel, Jessie Winkel; Monroe Eckstein Brew- 40
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mg Company, a corporation; Isador Miller; and 
Samuel M. Nadel; Peter Stillwell, trustee; The 
State of New Jersey; Meyer and Ruh Company, 
a corporation, may answer, without oath, (an­
swer under oath being waived) according to the 

1 0  best of their respective knowledge, information 
and belief, all and singular the premises and each 
fact above stated.

2. That an account may be taken under the 
direction of this Court, of the amount due upon 
your orator Ts said mortgage.

3. That the defendants may be decreed to pay 
unto your orator, the amount so found due there­
on, and your orator’s costs of this suit, by a

2 0  short day to be appointed by this Court, and that 
in default thereof, they do stand debarred and 
foreclosed of all equity of redemption in said 
mortgaged premises.

4. That a receiver may be appointed by this 
Court, to manage and receive and collect the 
rents of the said mortgaged premises, with full 
power and authority to rent the said premises 
and keep and maintain the same in necessary re­
pair and condition to any person or persons at

■ a suitable price, to be agreed on by him.
5. That the said premises may be sold by the 

order of this Court, and out of the proceeds of 
sale, your orator may be paid the amount so 
found due on his said mortgage, with interest 
thereon, and his costs of this suit.

And your orator may have such further or 
other relief as the nature of his case requires, 

40 and as may be agreeable to equity.
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May it please your Honor, to grant unto your 
orator the State’s writ of subpoena, issuing out 
and under the seal of this Court, to be directed 
to the said John Winkel, Kamila Winkel, John 
Winkel, Dominick Winkel, Laura Winkel, Jessie 
Winkel; Monroe Eckstein Brewing Company, a jq 
corporation; Isador Miller; and Samuel M. Na- 
del; Peter Stillwell, trustee; and Meyer and Ruh 
Company, a corporation, commanding them and 
each of them, to appear before your Honor, in 
this Court, then and there to answer the premi­
ses, and the Attorney General of the State of 
New Jersey being attended with a copy of this 
bill, may appear and put in an answer thereto, 
and to stand to, abide by and perform such order 
and decree as your Honor shall make therein. 2 0

GROSS & GROSS, 
Solicitors of Complainant. 

ISAAC GROSS,
Of Counsel.

State of New Jersey, 1 
County of Hudson. j ss"

Mathias Last, being duly sworn, on his oath 
deposes and says that he is the complainant in oq 
the annexed bill of complaint mentioned, and 
that he has read the same and that the contents 
thereof are true.

Deponent further says that he has frequently 
emanded payment of his mortgages in the an- 

nexed bill of complaint mentioned, and 
a © defendants have expressed their inabil- 

flT +° same or the interest thereon, or
G taxes or water rents, and that the defendant
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owners of the said property are insolvent; that 
the said mortgaged premises are in occupation 
of tenants of the defendant John Winkel, and 
that the said John Winkel collects the rents of 
the same, and applies the moneys so collected by 

jq him for his own purposes, and refuses to pay any 
of the encumbrances on the said premises, in the 
bill of complaint mentioned, or the interest there­
on.

Deponent further says that during the past ten 
years he has frequently had occasion to appraise 
the values of real estate in the locality of the 
mortgaged premises and make loans thereon, and 
that he is familiar with the value thereof, and 
that the said mortgaged premises would not 

2 Q ; bring at a fair sale more than Eighty-five hun- 
dred Dollars, and at a forced sale, more than 
Seventy-five hundred Dollars. Deponent further 
Says that it is absolutely essential for his security 
at least so far as his mortgage in paragraph 
éleven of the annexed bill of complaint mentioned 
is concerned, that a receiver shall be appointed 
with the usual powers, to collect the rents of the 
said premises, and that the same should be ap­
plied in reduction of the mortgage debt secured 

o0  by the said mortgage.
MATHIAS LAST.

Sworn and subscribed to before me this 
y 20th day of January, 1915.

Morris Blatt,
T Commissioner of Deeds of 

Hudson County,
New Jersey,

40
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Order to Show Cause

(Fi'ed January 25, 1915.)

IN CHANCERY OF NEW JERSEY

Between l 10
Mathias Last, * #

Complainant, f 
and /

J ohn W ihkel, et als., \
Defendants. J

Upon reading arid filing the verified bill of 
complaint in the above entitled cause, praying 
among other things that a. receiver may be ap- 2 0  
pointed, of the mortgaged premises., therein men- 
mned, it is on this 2 1 st day of January, nineteen 

hundred and fifteen.
Obdebed, that the defendants John Winkel 

Kamila Winkel, John Winkel, Dominick Winkel’ 
Laura Winkel, Jessie Winkel; Monroe Eckstein 

reTOg Company, a corporation; Isador Miller 
^amuel M* Nadel; Peter Stillwell, trustee, 

r eyer Ruh c °mpany, a corporation, 
CaUSe before this Court on the first day of 

j i nineteen hundred and fifteen, at 10

cerv PU11 ^  foreni00n of that day, at the Chan- 
shonlrq T !?ers’ Jörsey CitY why a receiver 
orPTYii ° -¿L aPP°^n êd of the said mortgaged 
same Ŝ S’ authority to manage and let the 
of aTHt ° ^  to? rents, issnes arid profits there- 
aconrYii m 4. 0 6 ^enerai and necessary repairs
therefn prayer of W  of complaint

30

40
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And it is further ordered, that in the mean­
time, after notice of this order, the said defend­
ants, their agents, attorneys and servants, re­
frain from collecting or receiving any of the said 
rents and profits until the further order of this 

2 q Court.
And it is further ordered, that a copy of this 

order which may be certified by the solicitors for 
complainant, be served on the said defendants 
within five days from the date hereof, and any 
defendant residing outside of the State of New 
Jersey may be served by mailing such copy to 
him or it, within the time aforesaid.

And it is further ordered that the Attorney 
General of the State of New Jersey be attended 

on with a copy of said bill and order within the time 
aforsaid to the end that he may appear on the 
return of said order and be heard if he so desires.

E. R. WALKER,
Respectfully advised, C.

John Griffin,
V. C.

A true copy.
ROBERT H. McADAMS,

Clerk.
30
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Order Appointing1 Receiver

(Filed February 2, 1915)

IN CHANCERY OF NEW JERSEY

Between • |
Mathias Last, I

Complainant, ( On Bill for
aad /  Foreclosure.

J ohh Wihkel, et als., \
Defendants. 1

Tins matter being open to the Court by Gross 
and Gross, of counsel for complainant, and it 
appearing that a copy of the order to show cause 
why a receiver should not be appointed in this 
suit, has been duly served on the defendants, as 
directed in said order; and it further appealring 
that the prayer of the said bill of complaint for 
the appointment of a receiver of the mortgaged 
premises should be granted; it is on this first day 
of February, nineteen hundred and fifteen, 

Ordered that the said order to show cause be 
made absolute; and that George J. Wolf be and 
he hereby is appointed receiver in this cause, to 
tahe charge of the mortgaged premises, in said 
bill of complaint in this suit mentioned, and to 
manage the same, with power to sue for, collect 
and receive the rents, issues and profits thereof, 
(an the tenants in possession of the said prem­
ises are hereby directed to attorn and pay the 
rent to the said receiver); to let the said premi­
ses, or any part thereof from time to time; and 
o agree concerning the rents to be paid therefor,

10

20

30

40
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and to do all things necessary for the proper care 
and management of said premises.

And it is further ordered, that said receiver 
give a bond to the Chancellor, with sufficient 
surety, fo'r the faithful performance of his 

jq duties, in the sum of Fifteen hundred Dollars, to 
be approved by one o f the Special Masters of 
this Court, and to be filed with the Clerk of this 
Court.

E. R. WALKER,
Respectfully advised. C.

John Griffin,
V. C.

Answer of Monroe. Eckstein Brewing
Co.

(Filed August 2, 1915.)

IN CHANCERY OF NEW JERSEY

Between Mathias Last, J
Complainant, f

and \On Bill, etc.
J ohn W inkel, and others, (

Defendants. \

The defendant, the Monroe Eckstein Brewing 
Company, answering the bill of complaint, says 
that,

(1 ) The defendant has no knowledge or infor- 
40 mation sufficient to form a belief as to the state-
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ments set forth in paragraphs 1, 2, 3, 4, 5, 6 and 
7, of the bill of complaint.

(2) The defendant admits paragraph 8 , and 
this defendant further answering paragraph 8 
says, that the said Kamila Winkel and John 
Winkel, her husband, having become indebted to 10 
this defendant, on the eleventh day of December, 
1912, made and executed to this defendant, their 
bond bearing date the day and year last afore­
said, whereby they became bound unto this de­
fendant in the sum of three thousand dollars, to 
be paid to it, its successors and assigns, on de­
mand, and interest thereon to be computed from 
the date thereof, at and after the rate of six per 
cent per annum, payable semi-annually, and that 
in order to secure the payment of said bond1, the 2 0  
said Kamila Winkel and John Winkel, her hus­
band, executed and delivered to this defendant, a 
certain Indenture of Mortgage, bearing even 
date with said bond, did grant, bargain and sell 
unto this defendant, all the lands and premises, 
mentioned and described in the Bill of Com­
plaint; and the said indenture of mortgage con­
tained a condition that the said mortgage should 
be void upon payment of the sum1 of three thou­
sand dollars and interest in the manner above 30 
set forth. And this defendant saith that there 
is due and owing for principal and interest upon 
said bond and mortgage, on August 1 , 1915, the 
sum of Twelve hundred and nineteen dollars and 
sixty-three cents, no part of it having since been 
paid.

(3) This defendant has no knowledge or in­
formation sufficient to form a belief as to the

40
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statements set forth in paragraph 9, but says, 
that if such mortgage as therein mentioned was 
executed it was subject to> and subsequent to the 
lien of this defendant’s mortgage set forth in 
paragraph 2 .

1 0  (4 ) This defendant has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 1 0 , but says 
that if such mortgage as therein mentioned was 
executed it was subject to and subsequent to the 
lien of this defendant’s mortgage set forth in 
paragraph 2 .

(5) This defendant has no knowledge' or infor­
mation sufficient to form a belief as to the state-

2 0  ments set forth in paragraph 1 1 , but says that if 
such mortgage as therein mentioned was execut­
ed it was subject to and subsequent to the lien 
of| this defendant’s mortgage as set forth in 
paragraph 2.

(6 ) This defendant has no knowledge or infor­
mation sufficient to form a belief as to the state­
ments set forth in paragraph 1 2 , but says that if 
such judgment as therein mentioned was execut­
ed , it was subject to and subsequent to the lien

SO of this defendant’s mortgage set forth in para­
graph 2 .

(7) This defendant has no knowledge or infor­
mation sufficient to form a belief as to the state­
ments set forth in paragraph 13, but says that if 
such judgement as therein mentined was execut­
ed, it was. subject to and subsequent to the lien 
of this defendant’s mortgage sèt forth in para-

4 0  gïaph 2 .
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(8 ) This defendant has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 14, but says 
that if such recognizance as therein mentioned 
was executed, it was subject to and subsequent 
to the lien of this defendant’s mortgage set forth 
in paragraph 2 .

(9) This defendant has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 15, but says 
that if such recognizance as therein mentioned 
was executed, it was subject to and subsequent 
to the lien of this defendant’s said mortgage set 
forth in paragraph 2 .

(10) This defendant has no knowledge or in­
formation sufficient to form a belief as to the state- 
statements set forth in paragraph 16, but says 
that if such recognizance as therein mentioned 
was executed, it was subject to and subsequent 
to the lien of this defendant’s mortgage set forth, 
in paragraph 2 .

(11) This defendant has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 17, but says 
that if such recognizance therein mentioned was 
executed it was subject to and subsequent to the 
lien of this defendant’s mortgage set forth in 
paragraph 2 .

(1 2 ) This defendant has no knowledge or in- 
ormation sufficient to form a belief as to the

statements set forth in paragraph 18, but says
at if such recognizance as therein mentioned 

was executed it was subject to and subsequent to

10
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tlie lien of this defendant’s mortgage set forth in 
paragraph. 2 .

(13) This defendant has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 19, but says

1 0  that if such recognizance as therein mentioned 
was executed it was subject to and subsequent to 
the lien of this defendant’s mortgage as set forth 
in paragraph 2 .

(14) This defendant 'has no knowledge or in­
formation sufficient to form a belief as to the 
statements set forth in paragraph 20, 21, 22, 23, 
24, 25, 26, 27 and 28.

And this defendant joins in the petition of the 
2 o complainant that said premises be sold to satisfy 

all encumbrances that may be a lien upon the 
premises.

, PETER STILLWELL,
Solicitor for the Defendant.
Monroe Eckstein Brewing Co.
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Answer of Isador Miller and Samuel 
M. Nadel

(Filed, February 20, 1915.)

IN CHANCERY OF NEW JERSEY

Between 1
Mathias Last, /

Complainant, (
and / On Bill etc.

J ohn W inkel, e t  a l s \
Defendants. )

The joint and several answer of the defendants, 
Isadlor Miller and Samuel M. Nadel to the Bill 
of Complaint of Mathias Last, complainant:

(1 ) These defendants admit that there is, in the 
office of (the Register of Hudson County, the recK 
ord of a mortgage presumed to have been made 
on the 13th day of December, 1912, and recorded 
in Book 770 of Mortgages on page 4 7 3  etc., as 
alleged! in Paragraph 6 of the bill of complaint, 
but these defendants have no knowledge as to 
whether the said Kamila Winkel and John Winkel 
were indebted to the complainant as alleged in 
Paragraph 1 , and have no knowledge as to the 
contents of the bond alleged to have accompanied 
said mortgage, nor any of the terms or condi- 
lons of said bond as alleged in Para graph is 1  and

* of said bill of complaint.

.. These defendants further answering say
• ¿v ̂ le r̂ are informed and believe that there is 
ln e Register’s office of Hudson County, the rec-

10
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ord of a mortgage made by Kamila Winkel and 
John Winkel to Monro© Eckstein Brewing Com­
pany recorded in Book 783 of Mortgages on page 
271 which, purports to have been made to secure 
the payment of three thousand dollars, as is al- 

1 0  leged in Paragraph 8 of complainant’s bill but 
these defendants are informed and believe, that 
the said sum of three thousand dollars, and all 
¡sums of money, the payment of which is alleged 
to halve been secured by said1 mortgage have been 
paid, and that said mortgage should be satisfied 
of record:

(3) These defendants further answering say, 
that the said Kamila Winkel and John Winkel, 
her husband having become indebted to these de- 

20 fendants on the 23d day of October 1913, made 
and executed to these defendants their certain 
bond bearing date |the day and year last aforesaid, 
whereby they becalm© bound unto these defendants 
in the sum of eleven hundred dollars, to be paid 
to them, their executors, administrators and (as­
signs, on the 23d day of October, 1916, with in­
terest thereon to be computed from the date there­
of at and after the rate of six per cent per annum, 
and to be paid monthly on the first business day 

3Q oi each and every month; and should also, in the 
meantime and thereafter well and truly pay or 
cause to be paid unto these defendants, their ex­
ecutors or administrators equal monthly install­
ments of twenty-five dollars on account of the 
principal, commencing on the first day of Decem­
ber then next ensuing, and! payable monthly there­
after on the days when the payments of interest 

40 were due without any fraud or other delay, then



25

Answer of Isador Miller and Samuel M. Nadel

the said obligation to be void, otherwise, to re­
main in full force and virtue. And in said bond 
it was declared! that should any default be made 
in the payment of said interest or installment of 
principal, or any part thereof, on any day whereon 
the same wais maite payable as therein expressed, 
and remain unpaid! and in arrears for the space 
of thirty days, ¡that then the principal sum or the 
balance thereof remaining unpaid should be im­
mediately due at the option of these defendants 
or their legal representatives.

(4) These defendants further answering say 
that the said John Winkei and Kamila Winkel in 
order further to secure to these defendants the 
payment of this sum of money with interest and 
installments in manner aforesaid, did, by a cer­
tain indenture of mortgage bearing even date with 
said bond, grant, bargain and sell to these de­
fendants all the lands and premises mentioned 
and described in said bill of complaint of said 
complainant; and the said indenture of mortgage 
contained a condition (that the said mortgage 
should be void upon the payment of said sum of 
eleven hundred dollars with interest, in the man­
ner as set forth in said bond and above set forth; 
and

(5) These defendants further say that the said 
indenture of mortgage was acknowledged in due 
form of law, and recorded in the Register’s office 
of Hudson County on the 24th day of Octo­
ber 1913 ; all of which will more fully appear by 
reference to said mortgage and the record thereof, 
now in the possession of these defendants and 
ready to be produced and proven as your Honor 
shall direct.
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Answer of Isador Miller and Samuel M. Nadel

(6 ) These defendants further answering siary 
that said Kamila Winkel and John Winkel have 
defaulted in the payment of the installments and 
the interest, and same have remained unpaid for 
more than thirty days, and these defendants have

jq elected the balance unpaid of the principal sum is 
due, and that the sum of Ten hundred and eighty- 
five dollars and eighty-three cents (^1085.83), to­
gether with interest thereon at the rate of six 
per cent from July 1, 1914, still remains unpaid 
and is now due and owing to these defendants,

(7) These defendants further answering say 
that they are informed and believe that there is 
in the office of the Register of Hudson County, the 
record of a mortgage as is alleged in paragraph 10

20 of the Bill of Complaint, and state that said mort­
gage was executed and recorded subsequent to 
the mortgage of these defendants with full notice 
thereof, and is subject and inferior to the lien of 
the 'said mortgage of these defendants,

(8 ) Thelse defendants are also informed and 
believe that there is in the office of the Register of 
Hudson County, the record of a mortgage as al­
leged in Paragraph 11 of the bill of complaint, but 
say that 'said mortgage was executed and recorded 
subsequent and subject ito the. mortgage of these 
defendants and with full notice thereof and is 
subject and inferior to the lien of the ¡said mort­
gage of these defendants.

(9) These defendants further answering say 
that they are informed and believe that a judg­
ment was obtained against John Winkel and Ka­
mila Winkel, as is alleged in Paragraph 12 of the

4 Q Bill of Complaint, but say that the same was ob-



27-

Answer of Isador Miller and Samuel M. Nadel

tained subsequent to the execution and) recording 
of the mortgage of these defendants, and that 
their said mortgage is prior to the lien of the said 
judgment.

(1 0 ) These defendants further answering say 
that they are informed and believe that there is 1 0  
docketed in the Hudson County Court of Common 
Pleas, a judgment as is alleged in Paragraph 13
of the Bill of Complaint but say that the same was 
docketed subsequent to' the execution and record­
ing of the said mortgage of these defendants, 
and that the said mortgage of these defendants 
is a prior lien’thereto, on the premises deiscribed 
in the Bill of Complaint.

(1 1 ) These defendants further answering say 2 q 
that they have no knowledge1 of the matters and 
things set forth in Paragraphs 14, 15, 16, 17, 18 
and 19, but say that if any such recognizances 
have been entered into, that their said mortgage
is a prior lien thereto), on the said mortgaged 
premises. >

(1 2 ) These defendants further answering say 
that they are informed and believe that said Kam­
ila Winkel departed this life intestate, leaving her 
surviving as her only heirs at law, her husband, 30 
John Winkel, and her children, as alleged in Para­
graph 20, of the Bill of Complaint.

(13) These defendants further answering say 
that they have no knowledge of the matters and 
things set forth in Paragraph 21 of the Bill of 

onuplaint, and beg leave that the complainant be 
required to prove the same as he may be advised.

40
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Answer of Isador Miller and Samuel M. Nadel

(14) These defendants m y  they have no know­
ledge of the matters and things set forth in Para­
graph 22 of the Biill of Complaint, and beg leave 
to have the complainant prove the same as they 
may be advised.

10 (15) These defendants further answering say
that they are informed and believe that there are 
unpaid taxes, and water rents as is alleged in 
Paragraph 23 of the Bill of Complaint.

(16) These defendants further answering say 
that they have no knowledge of the matters and 
¡things, set forth in Paragraph 24 of the Bill of 
Complaint, and beg leave that complainant be re­
quired to prove the same as he may be advised.

20 (17) These defendants consent that a dlecree be
made by this, honorable court, for the ¡sale of said 
lands and premises, in said indenture of mortgage 
mentioned and set forth in the complainant’s bill 
of complaint, and that out of the money thence 
arising, there maiy be first paid to the complainant, 
the sum of money which may be found due him 
upon his said mortgage mentioned in Paragraphs 
3, 4, 5 and 6 of the Bill of Complaint, and that 
secondly, these defendants may be paid the full

30 amount of principal and interest money so due ais 
aforesaid! on their bond and mortgage with all 
reasonable costs and 'charges in this behalf sus­
tained.

HERRMANN & STEELMAN,
Solicitors of Defendants, 

Isador Miller and Samuel M. Nadel.
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Decree Pro Confesso

(Filed, April 8, 1915.)

IN CHANCERY OF NE,W JERSEY

Between j
Mathias Last, I

Complainant, ( „ ~ „
and > On Bill etc.

J ohn W inkel, et als., V
Defendants, 1

This cause being opened to Court by Gross and 
Gross, of counsel with the complainant, and it ap­
pearing that process of subpoena for the defend­
ants to appear and answer the complainant’s bill, 
hath been fully issued and returned served upon 
the defendants, and that the defendants, John. 
Winkle, Kamila Winkle, John Winkle, Dominick 
Winkle, Laura Winkle, and Jesisie Winkle and 
Robert H. McAdams, Clerk of this Court, and 
’guardian ad litem of the said Kamila Winkle, 
John Winkle, Dominick Winkle, Laura Winkle 
and Jessie Winkle, infant defendants and Meyer 
and Ruh Company, a corporation, Mionroe Eck­
stein Brewing Cjompany a  corporation; Peter 
Stillwell trustee have nojt, nor have any or either 
of them appeared and pleaded, answered or de­
murred to the said bill within the time limited by 
law, or at any other time, but that they have 
wholly failed and neglected so to do:

It is thereupon on this Btih diary of April, nine, 
oen hundred and fifteen, on motion of Gross & 
rQss, solicitors of Complainant* Ordered and
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Final Decree

Decreed, that the complainant’s bill be, and the 
same is hereby taken as confessed against the 
©aid defendants John Winkle, Monroe Eckstein 
Brewing Company a corporation; Peter Stillwell 
trustee; and Meyer and Ruh Company, a corpor­
ation, to the endi, that isuch decree may be made 
against the defendants as the chancellor shall 
think equitable and just.

K  R. WALKER,
C.

Final Decree

(Filed, October 4, 1915.)

IN  CHANCERY OF ¡NEW JERSEY

30

Between j
Mathias L ast, /

Complainant, (
and ) On Bill etc.

J ohn W inked, e t  als., \
Defendants. I

This cause being opened to the court by Dross 
and Gross, of counsel with the complainant, and 
it appearing that process of subpoena for the ap­
pearance of the defendants, has been duly issued 
and returned ¡served by the Sheriff of the County 
of Hudson, and that the defendants have neglected 
to file any plea or demurrer or by answer, raise 

4 0  any isisue to the complainant’is bill within the time



Final Decree

limited! by law, whereupon and upon reading and 
filing the report made in this cause by Frank W. 
Hastings, Jr., one of the Special Masters of this 
court, bearing date the 24th day of September, 
1915, whereby it appears that there is due to the 
complainant on his mortgage first mentioned and jq 
referred to in. the complainant’s bill, the sum of 
$7000.50 for principal and interest, and no cause 
being shown or appearing to the contrary, it is on 
this fourth day of October 1915, by his Honor, 
Edwin Robert Walker, Chancellor of the State of 
New Jersey,

_ Ordered, A djudged and D ecreed, that the said 
bill of complaint be taken as confessed, and that 
the said master’s report and all ithe matters and 
things therein contained, do stand confirmed; and 2 0  
that the complainant is. entitled to have the sum 
of $7000.50 with lawful interest thereon, to be 
computed from the date of said report, together 
with his costs of this suit, raised and paid out of 
the mortgaged premises.

And it is F urther A djudged and D ecreed, that 
the complainant’s said1 mortgage is prior to the 
respective mortgages of Monroe Eckstein Brew­
ing Company a corporation, Isidor Miller and 
Samuel M. Nadel, and Peter Stillwell, trustee. 3 0  

, ft is accordingly ordered, adjudged and 
ecreed, that the whole of the said mortgaged 

premises be sold fo raise and satisfy the oomplain- 
ant’s said debt, interest and costs, and that a writ 
0 hen facias do issue for that, purpose out of 
f T̂ 0^Urk’ ^irec ê<̂  to ¡the Sheriff of the County 

0 udson, commanding him to make sale accord­
ing 0 aw, of the whole of the said mortgaged 
Premises, to satisfy the said debt, interest and 4Q



32

Final Decree

costs and that he pay ithe same to the complainant 
or to his solicitors, and that in case more money 
should be raised by the sale than shall be suffi­
cient to answer such payment, he pay in the sec­
ond place to defendant Monroe Eckstein Brewing 

jq Company, a corporation, the sum o f $1228.03, with 
interest from the same date with its costs.; and in 
the third place to defendant Isidor Miller and 
Samuel M. Nadel, or their solicitors the sum of 
$1125.79 with interesit thereon from the same date, 
together with their costs ; and that in case more 
money should be raised by the sale than shall be 
sufficient to answer such payments such surplus 
money be brought into this court and deposited 
with the clerk, to abide the further order of this 

2 q court, unless otherwise previously disposed of, by 
order of the court; and the said sheriff is to make 
return to (this court, of his proceedings by virtue 
of the said writ.

And it is F urther Ordered, A judged and De­
creed, that the sum $60.00......... be allowed and
paid to the solicitors of the complainant instead 
of the retaining fee now allowed to counsel by 
statute, and that the same be included in the taxed 
bill of costs, and collected with the other items of 

3 Q said bill.
And it is F urther Ordered, A djudged and De­

creed that the defendants stand absolutely de­
barred and foreclosed of and from any equity of 
redemption of and to the said mortgaged prem­
ises when sold as aforesaid, by virtue of this de­
cree.

40
El R. WALKER, 

C.
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Order to Show Cause 

(FUed, January 6, 1916.)

IN CHANCERY OF NEW JERSEY

Between ]
Mathias Last, I

Complainant, ( On Bill etc. 
and /

J ohn W inkel, et als., V
Defendants. I

George J. Wolf, receiver in the above entitled 
matter, heretofore appointed by this Court, hav­
ing presented and filed his final report, and ac­
count from the date of his appointment, and cov­
ering the entire period of said receivership ; and 
it appearing that the receipts of said receiver 
amount to $820.50, and that his disbursements 
amount to $81.35, leaving a cash balance in his 
hands amounting to $739.15, and that said receiv­
er is desirous of having his accounts passed upon 
and allowed, and of having his fees and allowances 
as receiver, and the fees and costs of his coun­
sel, fixed and determined, and of being dis­
charged as such receiver : It is on this fourth day 
of January, 1916, on motion of Gross and Gross, 
of counsel with said receiver,

Ordered, that John Winkel; Robert H. McAd­
ams, Guardian ad litem of John Winkel, Kamila 
Winkel, Dominick Winkel, Laura Winkel; and 
essie Winkel, infant defendants; Monroe Eck- 

s em Brewing Company a corporation; Isidore
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Order to Show Cause

Miller and Samuel M. Nadel; and Peter Stillwell, 
trustee, show cause before the Chancellor at 
Chancery Chambers in the City of Jersey City 
on the tenth (10) day of January, 1916, at 10 
o’clock in the forenoon of that day, or as soon 
thereafter as counsel can be heard, why the re­
port and account of said receiver should not be 
approved and allowed, and why an order should 
not be made fixing and determining the fees and 
allowances of said receiver in the administration 
of his trust, and fixing and determining the fees, 
costs and allowances of his counsel, and directing 
the distribution of the balance of the funds in the 
hands of said receiver, by payment thereof to the 
said complainant, Mathias Last, on account of 

2 q his mortgage in paragraph 1 1  of complainant’s 
bill of complaint in the above entitled cause, men­
tioned; and why said receiver should not be dis­
charged from further duties and liabilities in 
connection with said trust.

And it is further ordered that within two days 
of the date hereof, a copy of this order (which 
may be uncertified) be served upon the aforesaid 
parties or their solicitors, if they have appeared 
by solicitor.

80  E. R. WALKER,
C

Respectfully advised,
Vivian M. Lewis,

V. C.
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Order of Distribution

(Filed, March 1, 1916)

IN CHANCERY OF NEW JERSEY

Between 
Mathias Last,

Complainant,
and'

J ohn W inkel, et als.,
Defendants.

This matter coming on to be heard upon an or­
der to show cause heretofore made by this Court 
on the fourth day of January, 1916, in the pres­
ence of Gross and Gross, solicitors of complain­
ant and Peter Stillwell, solicitor of defendant 
Monroe Eckstein Brewing Company, a corpora­
tion, and pro se as trustee, and Hermann and 
Steelman, solicitors of defendants Isidore Miller 
and Samuel M. Nadel, and it appearing that the 
said order to show cause was duly served upon 
all of the defendants, and it further appearing 
to the Court by the final account of George J. 
Wolf, receiver in the above entitled matter, here­
tofore filed, that there is in his hands for distri­
bution the sum of $739.15, and the said receiver 
claiming an allowance as such receiver, and the 
ees and costs of his counsel, and the said com­

plainant claiming that the balance in the hands of 
o said receiver, after deducting such allowance, 

counsel fees and costs should be paid to him on 
account of his bond and mortgage in paragraph
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Order of Distribution

1 1  of complainant’s bill mentioned, it is on this 
28th day of February, 1916, on motion of Her­
mann & Steelman, solicitors of defendants Isa- 
dore Miller and Samuel M. Nadel and Peter Still­
well, solicitor of defendant Monroe Eckstein 

20  Brewing Company,
Ordered that the report and account. of the 

said receiver heretofore filed in the above enti­
tled matter, be and the same is hereby approved 
and allowed as filed, and that the said receiver be 
allowed as and for Ms services in this matter the 
sum of $50, to be retained by him out of the mon­
eys in his hands, and that he pay unto Gross 
and Gross, Ms solicitors, out of the moneys in 
his hands a counsel fee of $25, and also the taxed 

2 Q costs upon the receivership herein, and that he 
pay unto Monroe Eckstein Brewing Company, 
or Peter Stillwell, its solicitor, the sum of $291.31 
and after deducting from the moneys in his hands 
as aforesaid, the said sum, together with the sum 
allowed to him as aforesaid, and the counsel fees 
and costs aforesaid, that he pay the balance re­
maining in his hands unto the defendants Isi­
dore Miller and Samuel M. Nadel, or unto Her­
mann and Steelman, their solicitors.

30 And it is F urther ordered that upon such pay­
ment being made by the said receiver, as afore­
said, the said receiver be discharged from fur­
ther duties and liabilities in connection with his 
said trust.

E. R. WALKER,
: C.

Respectfully advised,
John Griffin,

V. C.40
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Memorandum

Mathias Last, j
Complainant, f  

and >
John W inkel, e t  als ., V

j Defendant^. ) 1

- Messrs.. Gross & Gross, 15 Exchange Place,
- City. ; •> R

Messrs. Hermann & Steelman, 15 Exchange 
place, City.' —'

Peter Stillwell, Esq., 505 Broadway, Bayonne,
. N. J. . ' Jr 1 • p  ' : ; J*

In the above cause the complainant foreclosed. 20 
two mortgages, one being a fifst and the other 

, a fifth, and applied for the’ appointment of a 
receiver, under the prayer in his hill that the re­
ceiver be appointed for the benefit of the fifth 
mortgagee in the first instance.

An border to show cause why such receiver 
should not be appointed was served, and on the re­
turn, day an.order in the usual form entitled in 
the cause was made appointing a receiver. There 
is. no adjudication in this order that the receiver 
was, to be appointed, first, for the benefit of the 
fifth mortgagee. ' >

! In this view of it I conclude that the receiver • 
collected the; rents for the benefit of the parties, 
to the suit, and the money should be disbursed in 
the order of priority in which the several claims 
are to be paid pursuant to the final decree.. 40t >
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Notice of Appeal

(Leeds vs. Gifford, 41 Eq. 464;
Long Dock Mills vs. Alpen, 82 Eq. 190;
N. J. Title Guarantee & Trust Co. vs. 

Cone & Co. 64 Eq. 45.
January 18, 1916.

JOHN GRIFFIN.
V. C.

Notice of Appeal 

(Filed, March 4, 1916.)

IN CHANCERY OF NEW JERSEY

2 0  Between ]
Mathias Last, I

Complainant,!' ,
and / 0n B J 1  etc-

J ohn Winkel, et als., \
Defendants. I

The complainant hereby appeals from an or­
der made by the Court of Chancery of New Jer- 

30 seY> on the 28th day of February, 1916, in the 
above stated cause, and from so much thereof 
as orders, that after the payment to the receiver 
herein of the amount allowed to him, and the fees 
and costs of his counsel, he, the said receiver, 
should pay unto Monroe Eckstein Brewing Com­
pany or its solicitor, the sum of $291.31, and that 
he pay the balance in his hands unto the defend- 
ants Isidore Miller and Samuel M. Nadel, or
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their solicitors, to the Court of Errors and Ap­
peals in the last resort in all causes.
Dated, February 29, 1916.

j GROSS & GROSS,
Solicitors of Complainant, 

ISAAC GROSS, 1Q 
Of Counsel.

I conceive there is good cause for appeal in the 
above stated cause.

ISAAC GROSS,
Of Counsel with Complainant.

Petition of Appeal
(Filed, March 10, 1916.)

COURT OF ERRORS AND APPEALS OF 
THE STATE OF NEW JERSEY

Between 
Mathias Last,

Complainant,
and

Johh W inkel, et als.,
Defendants.

On Bill etc.

20

30To the Honorable Court of Errors and Appeals, 
in the last resort in all causes:
The petition of Mathias Last, the appellant in 

the above stated cause, respectfully shows, that 
your petitioner finds himself aggrieved by an or­
der made in the Court of Chancery by his Honor 

dwin Robert Walker, Chancellor of the State 
o New Jersey, bearing date the twenty-eighth 
ay of February, 1916, wherein the said Mathias
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Petition of Appeal

Last is complainant, and the said John Winkel 
and Monroe Eckstein Brewing Company, a cor­
poration, and Isidor Miller and Samuel M. Na- 
del, and others, are defendants, in this respect, 
to wit: that the said order adjudges that the re- 

2 Q ceiver appointed herein of the rents and profits 
of the mortgaged premises do, out of the balance 
in his hands amounting to $739.15, after deduct­
ing therefrom his allowance, and the fees and 
costs allowed to his counsel, in and by the said 
order, pay unto the defendant Monroe Eckstein 
Brewing Company, or its solicitor, the sum of 
$291.31, and the balance after such payment, unto 
Isidor Miller and Samuel M. Nadel, or their so­
licitors.

2 0  And your petitioner humbly appeals from that 
part of the order of the Chancellor which orders, 
as aforesaid, upon the ground that the same is 
erroneous, for that the said Court should have 
adjudged that the entire balance of such moneys 
in the hands of the receiver, after deducting his 
allowance, and the allowance ¡and costs of his 
counsel, should be paid to the complainant on ac­
count of the mortgage held by the complainant, 
and mentioned and described in paragraph 1 1  of 

3 0  complainant’s bill.
Your petitioner therefore prays that the said 

order of the said Chancellor may be, in the par­
ticular aforesaid, reversed, set aside, and for 
nothing holden.

And that your petitioner may have such relief 
in the premises as this Honorable Court shall 
seem meet.

GROSS & GROSS, 
Solicitors of Appellant. 

ISAAC GROSS, 
Of Counsel.40
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Answer of Monroe Eckstein Brewing* 
Company

(Filed, March 17, 1916.)

COURT OF ERRORS AND APPEALS OF 
THE STATE OF NEW JERSEY

Between j
Mathias Last, l

Complainant-Appellant, (
and > On Bill etc.

John Winkel, et als., \
Defendants-Respondents. )

The answer of the above named Monroe Eck­
stein Brewing Company to the petition of the ap­
peal of the above named appellant.

This respondent, not acknowledging all or any 
of the matters which in said petition of appeal 
are contained to be true, for answer thereto, nev­
ertheless, say and admit, that an order was on the 
twenty-eighth day of February, last past made 
and entered in the Court of Chancery in the cause 
for that purpose mentioned in said petition as 
is therein stated; but as to the substance and 
form thereof, this respondent prays to refer 
thereto, when the same shall be produced. Arid 
his respondent is advised and believes that the 

said order is agreeable to equity, and prays that 
the same may be affirmed with costs to be adjud­
ged to this respondent.

PETER STILLWELL, 
Solicitor and Counsel for the 

Monroe Eckstein Brewing Company.
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Answer of Isador Miller and Samuel 
M. Nadel

(Filed, March 20,1916)

NEW JERSEY COURT OF ERRORS AND 
APPEALS

Between 
Mathias Last,

Complainant and Appellant, 
and)

J ohn W inkel, et als.,
Defendants and Respondents.

20 The joint and several answer of Isador Miller 
and Samuel M. Nadel, Respondents to the appeal 
of the above named appellant.

These Respondents, not acknowledging all or 
any of the matters, which in the said petition of 
appeal are contained, to be true, for answer 
thereto nevertheless say and admit that an order 
was made on February 28th, 1916, last past, in 
the Court of Chancery in a cause for that pur­
pose mentioned in said petition, as is therein sta- 

30 ted; but as to substance and form thereof these 
Respondents pray to refer thereto when the same 
shall be produced; and these respondents are ad­
vised and believe that the said order is agreeable 
to equity and they pray that the same may be af­
firmed with costs to be adjudged to these Re­
spondents.

HERRMANN & STEELMAN, 
Of counsel with Respondents, 

40 Isador Miller and Samuel M. Nadel.

On Bill etc.
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