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NOTICE 01T CLAIM. 

CAMDEN COUNTY ORPHANS' COURT. 

In the Matter of the Estate 
of FRANCIS D. TuLL, de-
ceased. 

Notice of Claim. 

To Ka,therine C. Keegan, administratrix of th e Es-
t-ate of Frarncis D . .Tiill, deceased: 

10 

Take notice that the following clairi1 is hereb y 
made by Emma R. Booth against the estate of 20 
Fr ancis D. Tull, deceased, for table board, and 
housekeeping services rendered to the said Francis 
D. Tull, during his lifetime at his request, as fol -
lows: 

Housekeeping Services from June 15, 
1919, to September 15, 1926 ( Seven 
Years), at $10.00 per week .( 364 
weeks) $3,640.00 

Table Board from October 15, 1926, to 
December 15, 1927, at $10.00 per 30 
week ( 54 weeks) 540.00 

Total $4,180.00 



2 Notice of Claim 

State of New Jersey, 
County of Camden, 

1 O EMMA R. BooTH, of full age, and being duly sworn 
according to law, dBposes and says that she is the 
creditor in the foregoing claim mentioned, and th e 
table board, and housekeeping services rende r ed 
therein mentioned were performed for Franci s D . 
. Tull, late of Haddon Heights, County of Camden , at 
the times and at the prices in the foregoing claim 
named; and deponent further says that no pa r t of 
the foregoing claim has been paid but that the whole 
sum of four thousand one hundred •eighty dollar s 

20 ($4,180.00) therein named is justly due and owing 
to her. 

30 

EMMA R. BOOTH. 

Sworn and subscribed to before me this 13th da y 
of .August, 1929. 

(Seal) 
GRACE _ M. GORMAN, 

Notary Public of N. J. 



Notice 

NOTICE. 

CAMDEN COUNTY ORPHANS' COURT . 

In the Matter of the Estate j 
of F RANCIS D. TULL, de -
ceased. 

Notice. 

3 

To Wi lliani C. Frencih, Esq., 3rd cf!; Ma.rket Streets, 

10 

Camden, N. J.: 20 

Tak e notice that the administratri x, K atherine C. 
Keegan, of the estate of Francis D. Tull, deceased, 
denies that there is any money due and owing from 
the above estate. 

WALTER s. KEOWN, 

Attorney for Katherine C. 
Keegan, Administratrix. 

30 



4 Summons 

SUMMONS. 

STATE OF NEw JERSEY, TO KATHERINE C. KEEGAN, An-
10 MINISTRATRIX OF THE WILL OF FRANCIS D. TULL, 

DECEASED: 

You are summoned to answer th e an-
nexed complaint of Emma R. Booth , in 

(L. S.) an action at law in th e Supreme Court. 
And take noti ce, that unless you file y our 
answer to the said complaint with the 

clerk of the Supreme Court, at Trenton, NBw Jers ey, 
within twenty days after service upon you of thi s 

20 writ and the annexed complaint, the plaintiff may 
proceed in her suit and judgment may be entere d 
against you. 

30 

Witness, HONORABLE WILLIAM: S. GUM.MERE, Chie f 
Justice of the Supreme Court, at Trenton, this 23r d 
day of October, A. D. 1929. 

WILLIAM C. FRENCH, 
Attorney. 

FRED L. BLOODGOOD, 
Clerk. 



Complaint 

COMPLAINT. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

EM MA R. BOOTH, 
Plaintiff, 

V. 
KA THERINE C. KEEGAN, ad -

ministratrix of the estate 
of FRANCIS D. TuLL, de-
ceased, 

Defendant. 

Action at Law. 
Complaint. 

5 

Emma R. Booth, of the City and County of Cam-
den, and State of New Jersey, the plaintiff herein, 
says that: 

20 

1. Plaintiff demands of defendant, Katherine C. 
30 Ke egan, administratrix of the last will and testa -

ment of Francis D. Tull, deceased, the sum of four 
th ousand one hundred eighty dollars ($4,180.00) for 
services rendered to the said Francis D. Tull, de-
ceased, during his lifetime at his request between / 
J une, 1919, and December, 1927. 



6 Complaint 

2. The said sum of money was not •paid to the said 
plaintiff, either in whole or in part, in the lifet ime 
of said Francis D. Tull. 

3. On August 19, 1929, the plaintiff filed the ac-
count of said claim with the defendant, administ ra-
trix of said Francis D. Tull, deceased, in the man-

1 O ner prescribed by law, under the oath of the plain-
tiff. 

20 

30 

4. Defendant did not pay said sum of money, 
either in whole or in part, and the same still re-
mains unpaid, wherefore said plaintiff brings this 
suit against the defendant, administratrix of the will 
of Francis D. Tull, deceased, for the said sum of 
four thousand one hundred eighty dollars ($4,-
180.00). 

w ILLIAM C. FRENCH, 

Attorney for Plaintiff. 

[ENDORSED] 

I hereby depute and appoint Ken-
nedy Brown to execute the within writ. 
Witness my hand and seal this 29 day 
of Oct., A. D. 1929. 

Walter T. Gross, Seal 
Sheriff Camden Co., By 

J. M. Ackley, 
Under Sheriff. 



Notice 

NOTICE. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

EMM A R. BOOTH, 

Plain.tiff, 
v. 

KA THERINE C. KEEGAN, ad -
ministratrix of the estate 
of FRA,NCIS D. TuLL, de-
.ceased, 

Defendant. 

Action at" Law. 
Notice. 

Wi lliam French, Esq., Attorney for Plaintiff: 

Sir: 

7 

10 

20 

Take notice that I will apply to the Honorable 
Fr ank T. Lloyd, Justice of the New Jersey Supreme 
Court in the Court House in Camden, November 30 
16th, 1929, at the hour of 10 A. M. or as soon there-
af t er as couns ,el may be had for the purpose of de-
manding a bill of particulars of the allegations 
sta ted in the complaint in the above-entitled cause, 
which bill shall show: 



8 Notfoe 

1. \¥hat servic-es were rendered to. the said F ran-
cis D. Tull, deceased, during his lifetime. 

2. How the sum of four thousand one hund red 
eighty dollars ($4,180.00) was arrived at for such 
services. 

1 O 3. What form of r equest was made of the said 
plaintiff for these services. 

4. The exad day and month when such servi ces 
began. 

5. The exact day and month when such servi ces 
ended. 

WALTERS. KEOWN, 

Attorney for Defendant. 
20 Dated Nov. 8th, 1929. 

30 



Bill of Particitlars 

BILL OF PARTICULARS. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

EMM A R. BOOTH, 

Plaintiff, 
V. 

K ATH ERINE C. KEEGAN, ad -
ministratrix of the estate 
of FRA,Nors D. TuLL, de-
ceased, 

Action at Law. 
Bill of Particulars. 

Defendant. , 

9 

Wa lter S. Keown, Esq., Attorney for Def endarnt, 
Camd-en, New J ,ersey: 

Sir: 
Please take notice that plaintiff herewith furnish 

bill of particulars demanded by defendant on the 
7th day of N ovemher, 1929, as follows: 

1. Housekeeping services, and also board fur-
nished to defendant's intestate. 

2. 364 weeks as housekeeper for the said Francis 
D. Tull, deceased, at the rate of $10 per week, 

10 

20 

30 



10 Bill of Particulars 

amounting to $3640.00; board for 54 weeks dur ing 
a portion of the time, at $10 per week, $540.00, total 
$4,180.00. 

3. During the early part of June, 1919, while the 
plaintiff was a real estate agent representing several 
real estate dealers she sold the property in which 

10 Mr. Tull resided to Mr. Tull and one of the consid-
erations upon which the property was purchased by 
Mr. Tull was that the plaintiff come and keep house 
for him in the event of his purchasing same. The 
employment began some time in the month of Jun e; 
in the for ,epart, in the year 1919, and . continued un-
interruptedly until the middle of September, 1926, 
and then plaintiff furnished hoard to said Franci s 
D. T~ ll, deceased, from the middle of October, 1926, 
to the middle of December, 1927. 

20 

30 

4. Housekeeping service ended September 15, 
1926; furnishing of board ended December 15, 1927. 

Respectfully yours, 
WILLIAM C. FRENCH, 

Attorney for Plain.tiff. 
Dated February 21st, 1930. 

[ENDORSED] 

Due and legal service of within bill 
of particulars acknowledged this Mar. 
4, 1930. 

Walter S. Keown, 
Attorney for Defendant. 



Answer and Counter -Claim 11 

ANSWER AND COUNTER-CLAIM. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY . 

E M MA R. BOOTH, 

Plaintiff, 
v. Action at Law. 

K ATHERINE C. KEEGAN, ad-
ministratrix of the estate 
of FRANCIS D. TuLL, de-
ceased, 

Answer and Counter-
claim. 

Defendant. 

The defendant, Katherine C. Keegan, administra-
trix of the estate of Francis D .Tull, deceased, in 
answer to the complaint of the plaintiff, says that: 

1. Paragraph one of said complaint is denied . 

2. Paragraph two of said complaint is denied. 

3. Paragraph three of said •Complaint is denied . 

4. Paragraph four of said complaint is denied . 

10 

20 



12 Answer and Counter-Claim 

The administratrix, Katherine C. Keegan, furt her 
states by way of separate defenses that: 

FIRST SEPARATE DEFENSE. 

In accordanee with the statute in such case made 
lO and provided any obligation, debt, or sum of money 

due and owing to the plaintiff by the defendant prior 
to October 1st, 1923, if contracted more than six 
years last past before the institution of this cause 
of action, and while denying th e truth and fact of 
the complaint of the plaintiff, she respectfully stat es 
that the estate of the defendant's decedent is not 
liable at law. 

20 SECOND SEPARATE DEFENSE. 

That whatever obligations, if any, or whatev ,er 
sums of money which were due and owing by th e 
defendant's d.e-cedent to the plaintiff were fully paid . 

THIRD SEP~RATE . DEFENSE. 

If there were at any time any debts due and owing 
3~ by the defendant administratrix's decedent to the 

plaintiff, there was a complete accord and satisfa c-
tion between the plaintiff and defendant. 

The defendant, Katherine C. Keegan, administra-
trix of the estate of Francis Tull, deceas ,ed, by way 
of counter-claim states that: 



Answer and Coimter-Claim 13 

1. On or about the 4th day of February, 1929, de-
fendant's decedent endorsed at the instance and re -
quest of the plaintiff a promissory note in the 
amount -of $150.00. 

2. Said promissory note was negotiated for value 
to the Ha_ddon Heights National Bank on or about 
the 4th day of February, 1929, by the plaintiff. 1 O 

3. On or about the 4th day of March, 1929, said 
note was protested for non -payment by the plaintiff 
and defendant administratrix was compelled to pay 
the H addon Heights National Bank in payment of 
said note the sum of $153.20. 

4. Said note was payable by the plaintiff and de-
fend ant administratrix has demanded said sum of 
money of the plaintiff but has been refused. 20 

5. Defendant administratrix still holds the said 
note which was paid for the plaintiff. 

Defendant administratrix demands the sum of 
$153.20 with interest from March 4th, 1929, to date 
and costs. 

. ' WALTER s. KEOWN, 

Attorney for Katherine C. 
K.eegam, administratrix of 30 
the estate . of Francis D. 
Tull, deceased. 



10 

20 

14 Reply and Answer to Counter-Claim 

REPLY AND ANSWER TO COUNTER -CLAIM . 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

EMMA R. BOOTH, 

Plaintiff, 
v. 

KATHERINE C. KEEGAN, ad -
ministratrix of the estate 
of FRANCIS D. TuLL, de-
ceased, 

Defendant. 

Action at Law. 
Reply and Answer to 

Counter-claim. 

Emma R. Booth, the plaintiff herein, replying to 
the answer of the defendant filed herein, says that 
she denies each and every allegation ,contained in 
each and ,every separate defense of said answer and 
joins issue thereon. 

By way of answer to the counter -daim of the de-
30 fendant filed herein, plaintiff says: 

1. Plaintiff denies the 1st paragraph of said coun-
ter -cla:1m, and avers that said note for $150.00 was 
given to the plaintiff by the defendant's decedent as 
part payment on account of moneys due plaintiff by 
said defendant's decedent. 



Reply and .Answe'I' to Counter-Claim 15 

2. Plaintiff has not sufficient knowledge to form a 
belief as to the truth of the allegations contained in 
para graph 2 of said counter -claim and leav ,es defen -
dant to her strict proof. 

3. Plaintiff has not suffi.cient knowledge to form 
a belief as to the truth of the allegations contained 
in pa ragraph 3 of said ,counter-claim and leaves de- 1 O 
fendant to her strict proof. 

4. Plai ntiff denies paragraph 4 of said counter-
claim. 

5. Plaint iff denies paragraph 5 of said counter-
claim. 

P laintiff denies that there is any sum of money 
due defendant or defendant's decedent from the 20 
plaint iff, but on the contrary avers that there is due 
the plaintiff such sums of money as are set out in 
the complaint filed herein, for services rendered 
and board furnished by the plaintiff to the defen -
dant' s decedent. 

FRENCH & FRENCH, 
.Attorneys for Plaintiff. 

30 



10 

20 

16 Posteci 

POSTEA. 

NEW JERSEY SUPREME COURT. 

CAMDEN COUNTY. 

EMMA R. BOOTH, 
Plai ntiff, 

V. 
KATHERINE C. KEEGAN, ad-

ministratrix of the estate · 
of FRANCIS D. TuLL, de-
ceased, · 

Defendcmt. 

Action at Law. 
Postea. 

This case was tried before Judge Henry H. El-
dredge with a jury at the Camden Circuit Court, on 
December 4, 1930. 

The jury r.endered a verdict of no cause of actio n 
against the plain tiff and the verdict of no cause of 
action against the defendants on its counter-clai m. 

30 HENRY H. ELDREDGE, 
Judge. 



Judgment 

JUDGMENT FOR DEFENDANT ON COM-
PLAINT AND FOR PLAINTIFF ON 

COUNTER -CLAIM. 

NEW JERSEY SUPREM l~ COURT. 

CAMDEN COUNTY. 

EMMA R. BOOTH, 

17 

Plaintiff, 
V. 

Rule for Judgment. 

KATHERINE C. KEEGAN, ad -
ministratrix of the estate 
o{ FRANCIS D. TuLL, de-
ceased, 

Defendant. 

Judgment for Defen -
dant on Complaint 
and fo r Plaintiff on 
Counter-claim. 20 

It is ordered that judgment be and hereby is en-
tered in favor •Of defendant and against the defen-
dant on plaintiff's complaint without costs and in 
favor of plaintiff and against the defendant on the 
counter -claim. 

Rule entered December 8th, 1931, on motion of 30 
WALTERS. KEOWN, 

Attorn ey for Def enda tJi.t. 
w ILLIAM C. FRENCH, 

Attorney for P lain tiff. 
PHILIP w ENDK0S, 

Of Counsel for Plaintiff. 

, Whereupon it is adjudged that the com-
, plaint of the plaintiff be dismissed 

without costs and it is further ad-
1 judged that the counterclaim of the 

defendant be dismissed. 
No Costs. Judgment signed and 

entered Dec. 8, 1930 
Wm. s. Gummere 

C. J • 
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20 

18 Notice of Appeal with Reasons 

NOTICE OF APPEAL WITH REASONS. 

NEW JERSEY SUPREME COURT. 

EMMA R. BOOTH, 

Plaintiff, 
V. 

KATHERINE C. KEEGAN, ad -
ministratrix of the estate 
of FRANCIS D. TuLL, de-
•Ceased, 

Defendant. 

Notice of Appeal with 
Reasons. 

.To Walter S. Keown, Attorney of Defendant: 

Please take notice that we will appeal to the New 
Jersey Court of Errors and Appeals, the -court of 
last resort in all causes, from the whole of the judg-
ment of no cause of action against the plaintiff ren -
dered in this cause on the 6th day of December, 
1930, rendered at the Camden County Circuit and 

30 filed with the clerk of this court; for the following 
reasons. We reserve the right to add other reasons 
upon the receipt of the transcript of the testimony. 

(1) The judgment is contrary to both the law and 
evidence of the case. 



Notice of Appeal with Reasons 19 

(2) The defendant, by proving its counter -claim 
and offering proof of an accord and satisfaction be-
tween the plaintiff and defendant's decedent waived 
the privilege granted to the defendant by the 4th 
section of the Evidence Act of New J ~rsey. 

""(3) By offering proof of the counter -claim a.nd of 
accord and satisfaction it was equivalent to the 10 
repr esentative party offering hers -elf first as a wit -
ness in her own behalf. 

( 4) The proof offered by the defendant rendered 
the plaintiff competent to t estify to any and all 
tran sactions and conversations between the plain -
tiff and defendant 's decedent. 

(5 ) The trial Court erred in denying the plaintiff 20 the r ight to testify as to her transactions and con-
vers ations with defendant's de-cedent. 

(6) The defendant offered no testimony whatev ,er 
to r efu te the allegations and proof$ -of the plaintiff. 

(7 ) The defendant did not introduce evidence to 
rebut the presumption tha t defendant's decedent 
pr omised to pay plaintiff for the services which she 
had performed for him at his request. 30 

(8) The learned trial Court erred in limiting the 
tim e within which plaintiff could recover for her 
ser vices and the board which she had furnish ed de-
cedent to six years beginning with October 23, 1923. 



20 Notice of Appeal with Reasons 

(9) The learned trial Court erroneously limi ted 
the cross-examination of the plaintiff as defenda nt's 
witness by plaintiff's counsel to the· transactio n to 
which she had testified on her direct examination by 
defendant's -counsel. 

( 10) By proving her coun ter -cla.im of accord and 
1 O satisfaction with the plaintiff as defendant's wit ness, 

plaintiff was rendered competent to testify as to the 
subject-matter of her suit. 

20 

30 

FRENCH & FRENCH, 

Attorneys of Plaint iff. 
PHILIP WENDKOS, 

Of Counsel. 



Testiniony 

TEST I MONY. 

NEW J}1JRSEY SUPREME COURrr. 

CAMDEN COUNTY. 

EMMA R. BOOTH, 
Plaintiff, 

v. 
KATHERINE C. KEEGAN, ad -

ministratrix of the · estate 
of F RANCIS D. TuLL, de-
ceased, 

Defendant. 

Action at Law. 

December 4, 1930. 

TESTIMONY. 

21 

10 

20 

Before HENRY H. ELDREDGE, J., and a jury. 30 

APPEAR.AN CES : 
FRENCH & FRENCH, PHILIP WENDKos, for plaintiff. 
GEORGE D. ROTHERMEL, WALTERS. KEOWN, for de-

fendant. 



10 

22 J. Lukens Anderson - Direct 

Mr. W endkos: I will proceed on the theory that 
there \Vas a request for the services to be perform ed 
by the plaintiff, and that the law implies a promi se 
to pay. 

Mr. Rothermel: We are proceeding on the pre s-.. -
ent pleadings. 

J. LUKENS ANDERSON, sworn. 

Direct examination. 

By Mr. Wendkos: 

Q. What is your business 1 
20 A. Real estate. 

Q. June, 19-19, \Vere you in the same business 1 
A. Yes, sir. 
Q. Where was your of-fice located at that time 1 
A. Mt. Ephraim. 
Q. Did you see Mr. Tull in your office, or any 

place, at that particular time or about that time 1 
A. Yes, sir. 
Q. Do you know whether or not Mrs. Booth had 

any transaction with Mr. Tull regarding the sale 
30 of any property you controlled 1 

A. Yes. 
Q. Tell us the facts and circumstances surruond-

ing that transaction 1 

Mr. Rothermel: I object to that. I cannot see that 
it is of any materiality in the present suit. 



J. Lukens Anderson-Direct 23 

The Court: Objection overruled. 

(Exception for defendant.) 

The Witness: Mrs. Booth was employed by the 
Fa irfield Estate as a saleswoman, in which I was 
an officer and sales agent; and she brought Mr. 
Tull to look over a property. He said he would be 1 O 
satisfied with the property, and would take it pro -
viding Mrs. Booth would keep house for him, and he 
did; the deal was consummated. 

The Court: He bought the property 1 

The Witness: Yes, sir. 

By Mr. Wendkos: 

Q. Do you know, of your own knowledge, whether 
Mrs. Booth kept house for him after the deal was 
consummated 1 

A. Yes, sir ; I know she kept house. 
Q. Did you see her there in the house 1 
A. Yes. 
Q. How long had you seen )~er in Mr. Tull's 

house, for how long a period 1 
A. Well, maybe over a period of a couple of years, 

because I moved from there to Camden. 
Q. During all the time, that time, she was always 

in the house with Mr. TulH 
A. As far as I know. 
Q. So far as you could see 1 
A. So far as I could see. 

20 

30 



24 J. Lukens A11:clerson--Cross 

Q. Do you know what she was doing there 1 
A. No- keeping house, I judge. · 

Mr. Rothermel: I move that that answer be 
stricken out. 

The Court: The latter part of the answer may be 
10 stricken out. · 

By Mr. Rothermel: 

Q. Did you see her doing anything1 
A. Well, I went there on several occasions, and 

she was keeping house, doing housework. 
Q. You are familiar with the usual house duties 1 
A. Yes. 
Q. And she was engaged in . those usual house 

20 duties 1 
A. Yes. 

Mr. W endkos: Cross-examine. 

Cross-examination. 

By Mr. Rothermel: 

Q. When was this --
30 A. That was between May and July of 1919. 

Mr . Rothermel: I now move that the testimony be 
stricken from the record as being barred by the 

· statute of limitation. Any claim for services ren -
dered at or about the time this witness testified to, 
would be barred by that statute. 



Harry C. Ross - Direct 25 

The Court : I will permit the questions to stand as 
they ar e, with that limitation, that it does not permit 
compensation for the period outside of the six-year 
limit. 

Mr. Rothermel : No other questions. 

HA RRY C. Ross, sworn. 

Dir ect examination . 

By Mr. Wendkos: 

Q. Are you related to Mrs. Booth? 
A. Yes, I am, by marriage . 
Q. What relation? 
A. Niece. 
Q. Have you ever seen Mrs. Booth in the home 

of Mr. Tull, in Haddon Heights? 
A. I did. 
Q. Under what circumstances? 
A. As housekeeper. 
Q. When did you first see her there as such house-

keeper ? 

20 

A. Well, right after Mr. Tull bought the p r op-_ 
erty. 30 

Mr. Rothermel: I assume this will be taken on the 
same theory. 

Mr . vVendkos: Surely. 



26 Harry C. Ross-Direct 

The_ Court: Yes. 

By _Mr. Wendkos: 

Q. Have you seen her on any other occasion af ter 
1 that, acting as Mr. Tull's housekeeper? 

A. Yes, right after Thanksgiving Day, they ·were 
10 there. 

20 

Q. How many years ago was that? 
A. Well, to 1927, I guess; definitely I canno t say. 
Q. Could you say positively that it was between 

1919 and 1927? 

Mr. Rothermel: That is objected to and leadin g. 

The Court: I suppose it is, Mr. W endkos; you are 
fixing the dates there . 

By Mr. W endkos: 

Q. Can you fix the years during which Mrs. Booth 
acted as Mr. Tull's housekeeper? 

A. I would say between 1919 and 1927. 
Q. Can you describe what she did there ? 
A. General housekeeping work, cooking, iron ing , 

general work. 
Q. On about how many occasions had you seen 

30 her doing that work? 
A. Numerous. I cannot say the number. I vis-

ited there often. I lived there part of the time. 
Q. So that you were in a position to see this, for 

yourself? 
A. I was . 



Harry C. Ross-Direct 27 

Q. Did you ever have any conversation with Mr. 
Tull about Mrs. Booth~ 

A. I did. 
Q. What was that ~ 
A. I came up from Washington where I was living 

at th e time that Mr. Tull bought the house, and he 
told me --

Mr . Rothermel: I object, if the Court please. 

Mr. W endkos: On what ground~ 

Mr. Rothermel: In its present form it certainly is 
not admissible. 

Mr. Wendkos: Why not ~ 

10 

Mr. Rothermel: I think I am entitled to have the 20 
exact ·words used. If the answe r should be that cer-
tain specific statements were made. 

The Court: Overruled. 

(E xception for defendant.) 

The Witness: He had bought a house in Haddon 
Heights, and had arranged with Mrs. Booth to do 
the housekeeping-to be the housekeeper, and that 10 
my wife and children and myself would have some 
place to spend the summer months. It was a ver y 
amicable arrangement. 

Q. When you say '' amicable arrangement,'' be-
tween whom do you mean 1 
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A. Between Mr. Tull and my .family; and it 
seemed to be between all concerned. Furthermo re, 
Mr. Tull said he was employing Mrs. Booth as his 
·Jiousekeeper. I asked him --

Mr. Rothermel: I object, if the Court please. Any-
thing this witness said has no materialit y in the · 

10 suit. 

20 

The Court: I think that is true. Wh at this man 
said would not be binding at all upon the defend ant, 
but if it is part of the conversation, I consider it ad-
missible. Objection overruled. 

( Exception for defendant.) 

By Mr. Wendkos: 

Q. If you please, confine your testimony to th e 
statement with relation to the relationship betwee n 
Mr. Tull and Mrs. Booth. 

A. That is exactly what I was doing. Concernin g 
myself and family, he said I would have to mak e 
those arrangements with Mrs. Booth, his hous e-
keeper. 

Q. Did you have any other occasion to talk with 
him about Mrs. Bootfi 's relations with him as such 

30 housekeeper 1 
A. In general conversation, nothing specific. 
Q. What do you mean by '' general conversa-

tion" 1 
A. Well, just that she was running the house in 

a first -class way, and taking care of him and takin g 
care of things. 
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Q. Were those statements made by him to you 1 
A. Yes, they were. 

29 

Q. How many times did he make such statements 
to you 1 

_A. On numerous occasions, specifically, I cannot 
say. 

Q. Over how long a period 1 
A. The entire time we were there. 1 O 

Cross-,examination. 

By Mr. Rothermel: 

Q. How long did you live with Mrs. Booth and Mr. 
Tull1 

A. 'Vv ell, my family used to go down there in the 
summer time. 

Mr . Rothermel: I move that be stricken out. 

The Court: Strike it out. 

The Witness: My residence with them was 
spas modic. I could not definitely say what period 
of time, whether it was a year or whether it was 
just several months. 

By Mr. Rothermel: 

Q. As a matter of fact, you and your family were 
with them for slightly less than a year 1 

A. I think it was close on to a year. 
Q. And, you were reconciled to live there _ because 

you did not pay rent, were you not 1 

20 

30 
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A. That is not the truth. 
Q. You did · pay rent~ 
A. We did pay rent. 
Q. To Mrs. Booth~ 
A. I paid rent to Mr. Tull and the rent was pai d 

in this manner. 
Q. Never mind, thank you. 

Mr. W endkos: Tell us the manner in which the 
rent was paid. 

Th e Witness: I borrowed some money from Mr. 
Tull, on a note - -

Mr. Rothermel: I am sorry, I must object, becau se 
I don't wish to go into any collateral matter. I will 
withdraw the question and ask that the answer be 

20 stricken out. 

The Court: Strike it out. 

By Mr. Rothermel : 

Q. You were quite friendly, I presume, with Mr. 
Tull~ 

A. Sometimes very friendly and other times not 
so friendly. 

30 Q. Do I understand, then, that there were some 
differences betw:een you, at times, which ·would put 
you and him in an antagonistic position~ 

A. Yes. 
Q. You married the niece of Mrs. Booth~ 
A. I did. 



Louise Nall-Direct 

LoursE NOLL, sworn. 

Dire ct examination. 

By Mr. Wendkos: 

Q. Where do you live? 
A. Collingswood. 
Q. Are you related to Mrs. Booth ? 
A. Si ste r-in-law . 
Q. Sister -in -law 0? 
A. Yes. 
Q. Ha d you known Mr . Tull in his lifetime? 
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A. I had known Mr. Tull in his lifetime. I had 
known Mr. Tull at least twelve years. 

Q. Did you know him in June, 1919 °? 

A. I did. 
Q. H ow had you known him ? 
A. We ll, he visited my home a great deal. He 

came, I guess, about two or three times a month 
probably on Sunday, for dinner, and he talked very 
friendly to me. He always said that Mrs. Booth was 

1

\his housekeeper, and that he could not pay her while 
she was housekeeping, but he expected to take care 
of her. H e said that his brother wasn't to have any-
thing when death came. He told me that not only • 

10 

20 

once, but many, many times. 30 
Q. H ow did he speak to you of Mrs. Booth? 
A. He always spoke of her as his housekeeper, 

that sh~ was a good cook, a good washer, and pro-
vided well for the table, provided well for him . 

Q. Do you know whep she went to keep house for 
Mr. Tull 1 
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A. It was when he bought tha ,t house down in 
\ Fairfield, there. 

Q. How soon after he had bought the house in 
Fairfield, did he come to see you? 

A. Why, right away. I don't think it was a 
month afterward. He told me he would like me to 
come down to see the property. My husband and I 

1 O had gone down. 
Q. When you went there, did you see Mrs. Booth 

there? · 
A. I did. 
Q. ,Vhat was she doing1 
A. Housekeeping. She . cooked the dinner, and 

we stayed to dinner, too. 
Q .. Had you been there on any other oooasion 1 
A. Many times ·we had heen there. 
Q. ITor how long a period 1 

20 A. Well, I guess I was down there in 1927 again. 
Q. vV as Mrs. Booth still there in 192.71 
A. Only she had gone out to work. 
Q .. Were you there in 19261 
A. Yes. 
Q. Was she there, then? 
A. Yes, in 1926 she was still there. 
Q. Had you had occasion to stay there over night 

for any number of days? 
A. No, not for any number of days, but I have 

30 spent the day there. 
Q. vVhile spending the day there, what was Mrs. 

Booth doing 1 
A. Still doing the housework, general housework. 

Mr. vVendkos: You may cross-examine. 
Jl. 

Mr. Rothermel: No questions. 
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RACHAEL PEETS, sworn. 

Direct examination. 

By Mr. Wendkos: 

Q. Where do you live 1 10 
A. Haddon Heights. 
Q. Are you related to Mrs. Booth 1 
A. Oh, no. 
Q. Did you know Mr. Tull during his lifetime 1 
A. I knew him pretty near as long as I know Mrs. 

Booth, close to about ten years. 
Q. Did you know them both in June, 19191 
A. This is 1930-no, no, I didn't know him then; 

poss ibly between nine and ten years I have been in 
Had don Heights-I think twelve years it is this 20 
Ja n nary. It was close to a couple of years when I 
got acquainted with Mrs. Booth. 

Q. What were the circumstances under which you 
became acquainted with Mrs. Booth 1 

A. I met her from time to time. I was told that 
she was a housekeeper. They moved in later on 
acr oss the way from me. We visited back and forth 
all the time. I had noticed that she took care of the 
home, the washing, ironing, baking, cooking, and she 
was always very faithful, so far as I could see. 30 
Any time I went in, I was always treated nice, and 
found them very pleasant. 

Q. Did you know Mr. Tull, too 0? 
A. I knew Mr. Tull, too, the same as I knew Mrs. 

Booth. 
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Q. Did Mr. Tull ever say anything to you about 
Mrs. Booth 1 

A. He said that she was his housekeeper, and she 
had done all right; that he would never see her want 
for anything, that there was money - his money was 
interesting and all like that, but at the same tim,e he 
would never see her want for nothing. He told me 

10 that. 
: Q. Besides doing the work · inside of the house , 
did Mrs. Booth do any work on the outside 1 

A. Sweeping the cellar and taking up ash es, 
things like that. 

Q. I mean, on the property itself; was it a live 
property1 

A. Well, I never visited that home ·while th ey 
lived there. She lived in an apartment opposite me 
when we visited them back and forth, and since she 

20 has been in our place and stayed with me a week at 
a time. 

30 

Mr. Wendkos: Cross -examine. 

Mr. Rothermel: No questions. 

EMMA R. BooTH, sworn. 

Direct examination. 

By Mr. vVendkos: 

Q. Were you employed by Mr. Anderson as a 
saleswoman, some time starting June, 1919 °? 
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A. I was. 
Q. When did you go to the home of Mr. Tull 1 
A. In the early part of June, 1919. 

Mr. Rothermel: I have not objected, and will 
not object to this. I assume it is for the same pur -
pose, and that I still have the benefit ·of my original 
objection. 1 O 

The Court : Yes. 

Xfr. Wendkos: Yes. 

By Mr. · Wendkos: 

Q. Did you have an interest in the house which 
Mr. Tull had bought through you 1 

Mr . Rothermel: I object to that. 

The Witness: No. 

The Court : Do you want the answer stricken out 1 

Mr. Rothermel: I admit it does not make any dif -
ferenc e. 

The Court: All right .. 

By Mr. Wendkos: 

Q. H ow did you keep house 1 
A. As housekeeper for Mr. Tull. 

20 

30 
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Mr. Rothermel: I move that th~t be stricken out. 

By Mr. Wendkos: 

Q. Just tell me what you did in that house 1 

Mr. Rothermel: I merely make this objection on 
1 O the same ground, that this testimony would be also 

part of a transaction with the decedent, and ask the 
Court to rule. 

Mr. W endkos: There is nothing I would ask that 
involves any transaction with the decedent in this 
question. 

The Court : Overruled. 

20 (Exception for defendant.) 

The ,¥itness: I kept house there, as any other 
woman would. I did all the housework, took care 
of a nine-room house. 

By Mr. W endkos: 

Q. Just tell me what you did, enumerate the work 
you did. 

30 A. General housekeeping, general work. 
Q. What is that1 
A. Sewed, cleaned, washed dishes, all tho se 

things, everything in general. 
Q. H ow many persons occupied that house 1 
A. Well, Mr. Ross and his family w·ere there for 

quite some time, and Mr. Tull and myself. 
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Q. When Mr. Ross and his family were not there, 
excepting those persons, who was in the house 1 

A. Mr. Tull and myself. 
Q. How long had you remained in that house 

doing the work you just outlined 1 

Mr. Rothermel: May I have the benefit of a gen-
eral exception to any testimony along that line, so IO 
as not to take up so much time? 

The Court : Yes. 

The Witness: From June, 1919, until the fall -
I don't just recall the month, but in the early fall 
of 1927. 

By Mr. W endkos: 

Q. Between June, 1919, and September of 1926, 
did you personally pay for any eatables that went 
into the house 1 

Mr. Rothermel: Same objection. 

The Court: Same ruling. 

The Witness : I did. 

(Exception for defendant.) 

By Mr. Wendkos: 

_Q. Between the month of September, 1926 --

20 

30 
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Mr. Rothermel: I move that that answer be 
stricken from the record, on the ground that the re 
is no claim made for any such item in the complai nt. 
The only allegation with respect to that is for house-
keeping services from June, 1919, to Septembe r, 
1926. 

10 The .Court: '\¥hat do you have to say to that, Mr. 
Wendkos~ 

Mr. Wendkos: I didn't know what answer to ex-
pect to that question, but even though the witne ss 
stated that she had paid for the food, we are not 
making any claim for it. 

'rhe Court: Then, it is immaterial. 

20 l\/Ir. Wendkos: Well, it turned out so, but I didn't 

30 

know. 

The Court: Then, it may be stricken from the 
record as immaterial. 

By Mr. vV endkos : 

Q. Who paid for the food between September, 
1926, and the fall of December, 1927 

Mr. Rothermel: I object to that. My objection is 
that it would be a transaction with the decedent. 

Mr. W endkos: Not by any means. 

The Court: I will sustain the objection. In the 
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Pai ne case, the Court uses the expression '' in re-
gard to those transactions and conversation in 
which the decedent bore a part.'' The details of the 
relat ionship · existing between this decedent and his 
housekeeper, in my judgment, are transactions m 
which the deceased bore a .pa.rt. 

By Mr. Wendkos: 

Q. Between the months of September, 1926, and 
December of 1927, did you eat any food that was 
paid for by someone else other than yourself? 

Mr . Rothermel: I object to that. 

The Witness: No. 

10 

Mr. Rothermel: Unless it is confined to some ma- 20 
teria l element of this suit. The mere fact that she 
ate food bought by somebody else does not make 
the question material. 

The Court: Sustained, and on the ground that the 
question is immaterial, the answer which was made 
may be stricken out. 

(Exception for plaintiff.) 

By Mr. Wendkos: 

· Q. Who furnished the food between June, 1919, 
and September of 1926? 

Mr . Rothermel: Objected to on the same ground. 

30 
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The Court : Same ruling. 

(Exception for plaintiff.) 

By Mr. vVendkos: 

Q. Who furnished the food between Septemb er, 
10 1926, and December of 1927 

Mr. Rothermel: I object. 

The Court : Same ruling. 

(Exception for plaintiff.) 

By Mr. W endkos: 

20 Q. Did Mr. Tull eat the food between September , 
1.926, and December, 1927, which you paid fod 

Mr. Rothermel: I object to that. 

The Court: Same ruling. 

(Exception for plaintiff.) 

The Court: The objections to the questions relat-
30 ing to the purchase and consumption of food are 

sustained, on the ground that there is no claim in 
the complaint asking for compensation for food fur-
nished up to September, 1926. There is a claim for 
board for December, I think, 1926, and these ques -
tions are overruled on the ground that they are 
transactions in which the deceased bore a part. 
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By Mr. Rothermel: 

Q. Is this your signature 1 
A. Yes, that is my signature. 

41 

Mr. Rothermel: I ask this be marked for identifi-
cation. 

By Mr . Rothermel: 

Q. Do you recall in 1927 being served with a sum-
mons and complaint in the suit of Francis B. Tull 
against you? 

A. Absolutely not, absolutely not. 
Q. In 1923 were you residing at 508 Station Ave-

nue, Haddon Heights? 
A. I had a business · there ; I had a pastry shop. 

10 

I wasn't residing there. I was residing at Belmar 20 
and South Park A venue, near Mr. Tull's home . 

Q. Were you there in September, 1923? 
A. I don't remember. 
Q. In October, 19231 
A. I don't remember. 
Q. In November --
A. I can't tell you. I want to tell the truth. I 

am here to tell the truth, and all I want is justice. 
Q. You were not in November? 
A. I can't tell you. 30, 
Q. In December, 19231 
A. I am unable to tell you. 
Q. When did you first get the pastry shop 1 
A. I don't remember that. 
Q. How long were you there after you had gotten 

into the place 1 
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A. For a couple of months. · 
Q. What do you mean by a couple of month s 1 
A. Two or three or four. 
Q. Your answer of a couple of months might be 

noted as two, three or four month's 1 
A. It might, yes. 
Q. Could it be greater than four months 1 

1 O A. I don't think so. Then, I moved to th e other 
side of the street. 

Q. You absolutely deny having been served by the 
Sheriff of Camden County with a summons and 
complaint in the suit of F 'rancis B. Tull aga inst 
you1 

A. Well, I will just explain --
Q. I don't care for any explanations. 
A. I will have to explain. Would that be in con-

nection with the bungalow he had financed 1 
20 Q. I have no explanation. This sets forth that the 

plaintiff, Mr. Tull, sued for the amount of a prom is-
sory note for $754.00, made by the defendant, Em ma 
R. Booth, to the order of the plaintiff, Francis D. 
Tull, a copy of which note is annexed. The copy is 
dated October 26th, 1923, in the amount of $754.00, 
payable one day after date, to the order of Fran cis 
D. Tull, $754.00, at the West Jersey Trust Com-
pany, Camden. 

A. No, there was never such a transaction. 
30 Q. Were you served with a summons and com-

plaint in this suit 1 
A. There was only one time I was served with a 

summons, and that was when Mr. Tull - -

Mr. Rothermel: I ask that the Court instruct th e 
witness to answer. 
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The Witness: He :financed a bungalow for me. 

Mr. Rothermel: I ask that that be stricken out. 
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The Court: If you don't know, say you don't 
know. 

The Witness: That would be the only way I could 10 
explain it, that Mr. Tull had :financed this bungalow. 
I was unable to take care of it. 

Mr. Rothermel: I ask that that be stricken out. 

The Court: It doesn't make any difference, why. 
Wer e you served 1 

The Witness: Yes, but I don't think it was that 
date ; I think it was a later date. 20 

By Mr. Rothermel : 

Q. Were you served with a summons and com-
plaint in this suit --

A. Let me see that again, please~ 

The Court: You can answer that ''yes'' or ''no.'' 

The Witness: No, positively not. 

By Mr. Rothermel : 

Q. You were never served with that summons and 
complainU 

A. Never with that summons. 

30 



44 Emma R. Booth-Cross 

Q. Were you in Mr. Cogan 's office sometim e in 
April or June of 1927, at which time the jud gment 
entered in this suit was cancelled of record~ 

A. No, no. 
Q. You were never in Mr. Cogan 's office? 
A. I was in Mr. Cogan 's office, but there was no 

transaction of any kind with any papers. 
10 Q. When you went to Mr. Cogan's office at tha t 

time, you were told about a judgment having been 
entered for this $754.00, were you not ~ 

A. No. 
Q. You were never told --
A. No, sir; Mr. Cogan never said anything about 

any judgment. Just one minute, please. 
Q. You were never served with this summ ons 

and complaint~ 
A. No. 

20 Q. But, your name is Emma R. Booth ~ 
A. That is my name. 
Q. And some time in 1923 you had a pastry shop 

at 508 Station Avenue, Haddon Heights, Camden 
County~ 

A. Yes. 
Q. That might have been during the month of 

November, as far as your recollection now serv es 
you~ 

A. I couldn't recall that. 
30' Q. I say, it might have been, so far as your recol-

lection now serves you~ 
A. Yes, it might have been, but I haven't any 

recollection. 
Q. Where do you reside now? 
A. In Collingswood. 
Q. At what address, please~ 
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A. Maple Avenue and Crescent Boulevard. 
Q. With whom 1 
A. Mrs. Noll. 
Q. How long have you been there 1 
A. For a number of months. 
Q. How many, please 1 
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A. Well, I have lived in her home for, I guess, 
eight months - seven or eight months, and prior to 1 O 
that I lived, had a room on Federal Street, 213 
Federa l Street. 

Q. Do you lrno-vv when you went to Mrs. Noll's 
home, to live 1 

A. To live, yes. I lived there in the early part of 
the year. 

Q. 1930, you mean 1 
A. In the early part of 1929 or 1930-1930. Prior 

to that I lived all around , because I didn't have any 
perma nent home, and I would go from one place to 20 
the other, and I lived with my friends in Jersey, 
Penn sylvania , or any other place, because I was 
alone. I lived for several months at 213 Federal 
;Street . 

Q. What was your residence on October 23rd, 
19291 

A. October 23rd, 19291 
Q. Yes. 
A. I had my residence at Mrs. Noll's home. I 

was staying there for a couple of months, then; 39 
pos sibly somewhat less. 

Q. In Collingswood 1 
A. In Collingswood, but I always retained my 

room there, whether I was there or not. 
Q:. In Mrs. Noll's home 1 
A. In Mrs. Noll's home . 
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Q. Where were you residing on March 28th, 
19301 

A. 213 Federal Street; Camden. 
Q. How long did you have that room 1 
A. Well, I had that room until the middle of May. 

I went there the 4th of January and stayed until 
..the middle of May. I was compelled to leave be-

10 cause the child had diphtheria, and I was obliged to 

20 

30 

get out of the home. 

Mr. Rothermel: That is all. 

By Mr. vVendkos: 

Q. Mrs. Booth, did Mr. Tull have an understand-
ing with you, as to how you were to be paid for the 
services 1 

Mr. Rothermel: I object to that. 

(Recess taken until 1 :30 P. M.) 

AFTER RECESS. 

l\ifas. EMMA R. BooTH, recalled. 

By Mr. Wendkos: 

Q. You told me just a minute ago, as I came in 
the court, that you, thinking over the question of 
that judgment, had a better recollection of it 1 

A. Yes. 
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Q. Will you tell the Court and jury what the cir -
cumstances of that transaction were 1 

Mr. Rothermel: Assuming that this is rebuttal, 
I ask that it be confined to something brought out 
in my cross -examination. 

Mr. W endkos: This is not rebuttal. 

The Court: I don't think it is rebuttal. I will per -
mit this correction, as I understand it, of her oral 
test imony. 

Mr. Rothermel: May I ask the Court, then, to con-
fine the witness ; that is the rule laid down by the 
stat ute. 

10 

The Court: Her testimony must be limited to this 20 
. quest ion of the judgment. 

Mr. Rothermel: I would certainly ask the Court 
not to pe rmit the witness to go into any transaction 
with re spect to anything that occurred between her 
and the decedent, not actually disclosed by the 
record. 

The Court: I will permit the witness to correct 
any misstatement she may have made in answering 30 
the question asked prior to the noon recess. 

By Mr. W endkos: 

Q. You were asked by Mr. Rothermel whether 
you had been served with certain papers-with a 
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certain paper - which he showed to you, and your 
answer originally was, ''No.'' Do you care to cor-
rect that statement, now? · 

A. I do, Mr. Wendkos. 
Q. What have you to say? 
A. Mr. Tull purchased two bungalows - -

10 Mr. Rothermel: I object to that. 

The Court: Objection sustained. 

(Exception for plaintiff.) 

By Mr. Wendkos: 

Q. Look at this note, Mrs. Booth. I would like 
you to give me the history of it. Is that a new not e 

20 f°or $150.00, or a renewal of an odginal one? 

~fr. Rothermel: That is not proper examination. 

The Court: I suppose it would have to go in under 
rebuttal. 

Mr. W endkos: This is rebuttal, now. 

Mr. Rothermel: I contend the plaintiff has not 
30 closed its case. 

The Court: The only question asked was proof of 
the note, itself. That is as far as that proof went. 

Mr. Wendkos: All right. 
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By Mr. W endkos: 

Q. Mrs. Booth, that was not your home that you 
went tot 

A. No. 
Q. You went there as Mr. Tull's housekeeper~ 

Mr. Rothermel: I object to that. 

The Witness: I certainly did. 

The Court: Strike it out. 

By Mr. vV endkos: 

Q. Was there an understanding between you and 
Mr. Tull as to how you were to be paid , and when 

10 

you were to be paid for your services 1 20 

Mr. Rothermel: I make the same objection. 

The Court: Sustained. 

(E xception for plaintiff.) 

Mr. vVendkos: The ground of my exception is that 
I want to have noted on the record first, that the 
defendant has permitted the plaintiff to be sworn as 30 
a witness in her own behalf, and therefore, has per-
mitted her to testify regarding the subject-matter of 
this suit. The defendant has, therefore, waived the · 
benefit of the statute. 

The second ground is, that having examined this 
witness-that is, counsel for the _ defendant having 
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examined the plaintiff -party on other transac tions 
between her and the decedent, that the door has 
been opened, and the transactions involved in the 
present suit may now be testified to by the plain tiff. 

Mr. Rothermel: I would like also to have note d on 
the record that that examination was purely on the 

10 facts contained in a public record, judgment re oord, 
and was elicited solely by the answer given by the 
plaintiff to the question asked on cross-examin ation 
as to whether she was personally served, her ans wer 
at that time being ''no,'' which answer she has since 
corrected. 

By Mr. W endkos: 

Q. Did Mr. Tull ever say to you that he would 
20 provide for you in his will 1 

Mr . Rothermel: That is objected to, on the same 
ground. 

The Court: Sustained. 

Mr. vVendkos: I ask for an exception, for the rea-
sons heretofore given. I may state now, that all ex-
ceptions to your Honor's ruling are based upon the 

E:O grounds previously stated. 

The Comt: All right. 

By Mr. W endko s : 

Q. Did Mr. Tull provide for you in his will 1 
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Mr. Rothermel: I object to that. 

The Court ·: Sustained. 

(Exception for plaintiff.) 

By Mr. Wendkos: 

Q. When did you leave Mr. Tull's house 1 

Mr. Rothermel: I object. 

The Court: Overruled. 

(Exc eption for defendant.) 

The Witness: A year and a half or two years be-

10 

fore he died. 20 

By Mr. Wendkos: 

Q:. The next question is, why did you leave Mr. 
~run 's house 0? 

Mr . Rothermel: That is objected to, because 
obviously, it must have been as a result of some 
tran saction or controversy with the decedent. 

The Court: Sustained. 

By Mr . W endkos: 

Q. What did you do after you left Mr . Tull's 
house? 

30 
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A. Well, I was employed in the capacity of prac-
tical nurse and housekeeper, in 01·der to maintain 
myself. 

Q. How much money did • you receive f 
A. All the · way from $15.00, $18.00, to $20.00 i 

week. 

10 Mr. Rothermel: I wish to obj.ect to that on the 
ground it is immaterial and irrelevant. 

The Court : Overruled. 

(Exception for defendant.) 

By Mr. vVendkos: 

Q. How much did you receive for your services, 
20 per week, as nurse and housekeeper after you left 

Mr. Tull's house f 

30 

A. I had various sums, nothing less than $15.00, 
$18.00, or $20.00 a week. 

Q. How long had you done that work up until the 
time the suit was brought f 

A. Well, at various times; I could not just say. 
Q. In these new places, were your hours as long 

as you had been putting in while you were still liv-
ing in Mr. Tull's housef 

Mr. Rothermel: That is objected to. 

The Witness: Absolutely no. 

The Court: On what ground 1 
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Mr. Rothermel: On the ground that in answering 
it, she must compare the transactions with what 
happe ned after leaving the decedent's home; there-
fore, it is inadmissible under the statute. 

The Court: Sustained on the ground that a com-
paris on of the time spent elsewhere with the time 
spent with the decedent, would be evidential as to 1 O 
tran sactions. 

( Exception for plaintiff.) 

By Mr. Wendkos: 

Q. Were your duties in the other places gener-
ally similar to those that you have already testified 
to 1 

A. Yes, sir. 

Mr. Rothermel: I object to that, and move that 
the ans wer be stricken out, on the ground that it 
was answered before I had an opportunity to object, 
unless it appears from the question that the trans -
act ion with the _decedent is excluded from the ques-
tion and answer. 

The Court: Sustained. Strike out the answer. 

(Exception for plaintiff.) 

By Mr. Wendkos: 

Q. Did you receive any money from Mr. Tull for 
your services which you rendered 1 

20 

30 
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Mr. Rothermel: That is objected to on the same 
ground. 

The Court: Sustained. 

(Exception for plaintiff.) 

1 O Mr. ,V endkos: That is all. 

Mr. Rothermel: No cross-examination. 

MAUD vV. 1\fooRE, sworn. 

Direct examination. 

20 By Mr. vVendkos: 

Q. ,Vhat is your business 1 
A. Federal, State and Municipal Employmen t 

Office, Camden. 
Q. You have to deal with persons who perform 

household duties? 
A. Yes, part of the work, yes. 
Q. You know what certain persons receive for 

performing household duties, as compensation? 
30 A. Yes --

Mr. Rothermel: May I interrupt? I presume this 
witness is called to prove the worth of such service . 
Proceeding on his theory of the case, I can merely 
ask the benefit of an objection to that, on the theory 
outlined originally, that such a charge is not con-
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taine d in the complaint; therefore, we are not com-
pelled to meet that. My contention, therefore, is, 
that this testimony would be immaterial and ir-
releva nt. 

The Court : Overruled. 

(Ex ception for defendant.) 

By Mr. Wendkos: 

Q. Will you tell us what is the value of household 
services, housekeeping services, in which the person 
lives in the house and performs all the necessary 
dut ies, with which you are more familiar than I am~ 

A. Of course, that varies. 
Q. I beg pardon~ 

10 

A . I say, of course, that varies. 20 
Q. Assuming that this is a household, and that a 

per son has complete charge of it, does the cooking, 
cleanin g·, washing, etc., sewing.2._whatever is neces-
sary to conduct the complete household ~ 

A. I place them from $8.00 to $15.00 a week. 
Q. Have you had _ experience with boarding 

people ~ 
A . No. 

Mr . W endkos: Cross -examine. 30 

Mr. Rothermel: No cross-examination. 

Mr . W endkos: That is our case. 
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Mr. Rothennel: I would like to move for a non-
suit upon the grounds first, that there is no pro of 
in the case that whatever services ·were rendered ,_: 
assuming them to have been rendered-haa not in · 
fact been actually paid for prior to the decease of 
the decedent. 

1 O Secondly, on the ground that obviously the plai n-
tiff has failed to prove any contract between the 
decedent and plaintiff, whereby these services were 
supposed to have been rendered at the stipulat ed 
sums set forth in the complaint. 

Also, I would like to move that any demand set 
forth in the complaint for board from October, 1926, 
to December, 1927, be stricken from the complai nt 
for the reason that plaintiff has failed to prove the 
particular items. There is proof of what may be 

20 called housekeeping services, on the quantum meruit 
basis; I concede that, but so far as any particula r 
bill is concerned, I ,submit there is absolutely no 
proof. So, I think I am entitled to have that por-
tion stricken out, namely, the item of fifty-fou r 
weeks at $10.00 a week, covering from October, 1926, 
to December, 1927. 

The Court: As to the first ground, the motion is 
overruled by reason of the fact of there being proof 

30 of services rendered by a stranger, and the law im-
plies a promise to pay; and that such proof puts the 
defendant upon his defense to show payment. The 
plaintiff is not required to prove non -payment. 

The motion is denied with respect to the second 
ground because that question has already been 
passed upon by the Court. 



Motion for Non-suit . 57 

As to the next, I think I shall have to eliminate 
the question of board. 

Mr. Rothermel: May I also in that connection, 
move that the Court strike from the complaint, any 
demand for housekeeping services prior to October 
23rd, 18,23. The summons was issued October 23rd, 
·1929, and that takes the six-year period. I make IO 
this on the ground that any such claim is barred by 
the sta tute of limitation. 

Mr. W endkos: I move to amend the complaint .so 
that the housekeeping activities or services would 
cover the period from October, 1923, to December, 
1927. 

Mr. Rothermel: I object to that. 

The Court: Overruled. 

(Except ion for defendant.) 

Mr. Rothermel: What I now have to meet, if I 
under stand it correctly, is a claim for housekeeping 
servic es from October 23rd, 1923, down to Decem-
ber, 1927. 

The complaint based on the computation set forth 

20 

in the Bill of Particulars specified a rate of $10.00 30 
a week, and is for a definite and specific demand of 
$4,180.00. Am I to understand that under your 
Honor 's ruling with respect to the basis on which 
the claim is put, also cutting down the time, is going 
to, in turn, reduce this . demand to $2,150.00 
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The Court: No, I cannot reduce it to $2,150:00, 
because the testimony is that the servic es ·were 
worth from $8.00 to $15.00 a week. I don 't know 
what it is. It is for the jury to say what is a fair 
sum. I certainly would not instruct the jur y that 
she is entitled to $40.00 or $80.00 a month. 

1 O Mr. Rothermel: I merely raised that point as an-

20 

other additional ground against your H onor -'s rul-
ing on the original complaint. I am now forced to 
meet something I was not called upon to meet in the 
original complaint. 

DEFENDANT'S EVIDENCE. 

ADRIAN J. THOMPSON, sworn. 
" 

Direct examination. 

By Mr. Rothermel : 

Q. Where do you live~ 
A. Haddon Heights, New Jersey. 
Q. How long have you lived in Haddon H eights~ 

30 A. About six years. 
Q. Do you know Mrs. Booth~ 
A. Yes, sir. 
Q. Do you know Mr. Tull y . 
A. Yes, sir. : ~·· ... ·· \~ 
Q. Do- you know what work Mrs. Booth did be~ 

tween October, 1923, and December, 192H 
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A. She did housework for other people, and came 
to Mr. Tull's home when she had no other employ.:. 
ment. 

Q. The question was p-qrposely framed not to in-
dicate the answer. I want nothing with reference to 
Mr. Tull's place. Merely confine the answer to the 
work which Mrs. Booth did, outside of any trans-
action which she might have had with Mr. Tull. lO 

A. Mrs. Booth did housekeeping. 
Q. For people you knew in the neighborhood~ 
A. For one family in Haddon Heights~ -
Q. Do you know the name~ 
A. I won't be positive. I think the name was 

Kra ft; I won't be sure, but they were residents of 
Had don Heigh ts. It is three and a half years, I 
won 't be positive of the name. 

Q. To your knowledge, did she work at any place 
other than the Krafts - - 20 

A. Yes, sir, she worked in Audubon. 
Q. During these dates, October, 1923, to Decem-

ber, 1927~ 
A. Yes. 
Q. Any other place that you know of~ 
A. That is · all. 

Cross -examination. 

By Mr. Wendkos: 

Q. Where do you live~ 
A. Haddon Heights, New Jersey. 
Q. Do you know where you live~ 
A. Yes, sir. /: 1? 'i -,> -~ L 

Q. Then, why d6nit, ,yciu tell us~ 

30 
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A. Haddon Heights, New J e'rsey. 
Q. Is that all 1 
A. That is all. 
Q. Absolutely1 
A. Yes. 
Q. Positively1 
A. Yes, sir. 

1 O Q. How big is Haddon Heights~ 

20 

. A. So far as the area or miles 1 
Q. Area 1 
A. I couldn't say. 

The Court: That is rather a broad question. 

Mr. Yfv endkos: I want to know whether he lives 
all over Haddon Heights, or whether he lives in a 
particular locality. 

The Court : Then, ask him for his address. 

By Mr. Wendkos: 

Q. Where do you live1 
A. 503 Station Avenue, Haddon Heights, New 

Jersey. 
Q. Where did Mr. Tull live~ 

30 Mr. Rothermel: I object to that; or, I will permit 
it if the Court will not hold me as waiving any ·of 
my rights. But, if it involves any waiving of my 
rights, I must object to it. . ., . , 

:., ·' t..J 

The Court: I will permit this one question. 
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Mr. Wendkos: I think on cross -examination we 
are perm itted greater latitude than on direct. 

The Witness: He lived in Haddon ,Heights. 
think it was 300 Belmar Avenue. 

By Mr~ W endkos : 

Q. How old are you~ 
A. Thir ty-three. 
Q. Thirty -three ~ 
A. Yes, sir. 
Q. What is your business~ 
A. Shoemaker. 

I 

Q. I s that your place of husiness, 503 Station 
Avenue 0? 

10 

A. Yes, sir . 20 
Q. Do you stay at that place of business all the . 

time~ 
A. Yes, sir. 
Q. Do you· have occasion to visit your friends~ 
A. Y,es. 
Q. And your relatives~ 
A. Yes, sir. 
Q. And your customers 1 
A. No, I don't visit customers. 
Q. Was Mr. Tull a customer of yours 1 
A. No, sir. 
Q. Was he a friend of yours 1 
A. Yes, sir . 
Q. Did you visit him frequently 0? 
A. On several occasions, on a number 

sions. 
of occa-

30 
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Q. How many times did you visit him in the year 
19191 . 

-M:f. Rothe-rmel: I don't- , wish to be captious. May 
I have the benefit of a general exception to this line 
of examination, merely-to preserve my status 1 

t'O The Court: What is your purpose 1 You are going 

20 

outside of the examination in chieH 

Mr. W endkos : I don't think so. 

The Court: Objection overruled. 

(Exception for defendant.) 

The ·witness: I didn't know Mr. Tull in 1919. 

By Mr. Wendkos: 

Q. How long have you lived there 1 
A. A little over six years. 
Q. Just when did you move to Haddon Heights W 

A. I think I came to Haddon Heights some time 
,in the latter part of 1923, or the first part of 1924; 
I won't be sure which. 
'{' Q,:·You ,_won't be sure which 1 

~0 A. No, sir; I won't be sure on the date. 
Q. Six years ago would make it in December of 

1920 
A. It has been over six years. 
Q. About six and a half years 1 
A. No, I would not say that. It has been betwee n 

six and seven years, as ,i:rrea.r as 1-can guess it. 
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Q. Ther e is a greater likelihood of your going to 
·Haddon He ights in January of 1924 

A.. No . 
. Q. Would it be December, 1923; that would be 
seven year.s 

A.. I would not care to give any date or month. 

Mr. vVendkos: That is all. 

Mr. Rothermel: I think I merely had this note 
marked for identification. I now offer it in evi-
dence. 

The Court : Any objection, Mr. W endkos 

Mr. Wendkos: No, because I want it to appear 
that there was the transaction between the parties. 

JAMES J . CAIN, sworn. 

Direct examination. 

By Mr . R othermel: 

Q. You are a member of the Hadd @n,; ffeights 
Nationa l Bank ~ 

A.. I am. 
Q. What is your name ~ 
A.. Jam es J . Cain. 
Q. I show you a .J1ote marked "Defendant's E x-

hibit 2," and ask y'ou if you recognize that note ~ 
A. I do, sir; it is_, all my,,own handwriting. 

10 

20 

BO 
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Q. Did the Haddon Heights National Bank hold 
that note among its assets 1 · 

A. It did. 
Q. Was the amount due on that note paid by 

Catherine C. Keegan, administratrix of Franci s D. 
Tull, from the funds in your bank to the credit of 
the estate1 

10 A. It was paid by Catherine C. Keegan. 

20 

Q. Paid what1 
A. $150.00 plus interest. 
Q. What was that 1 
A. $3.20. 

Cross -examination. 

By Mr. Wendkos: 

Q. Do you know of the transaction in which this 
note was involved 1 

Mr. Rothermel: That is objected to as not prop er 
cross-examination. 

Mr. W endkos·: I want to know if this witness was 
familiar with the transaction in which this note was 
involved. 

30 Mr. Rothermel: He was not called and examin ed · 
on that point. 

The Court: He was only called to prove payme nt 
by the administratrix, anq. you are going outside of 
that. 
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By Mr. Wendkos: 

Q. Do you know whether or not this note was half 
of another note of $300.001 

Mr. Rothermel: I object to that on the same 
groun d. 

The Court: It is outside the scope of the examina-
tion in chief, Mr. W endkos. 

Mr. W endkos: May I have an exception °? 

The Court: Yes. 

By Mr. vVendkos: 

10 

Q. Do you remember issuing this note on the 4th 20 
of F'ebruary, 19291 

Mr. Rothermel: I object to that also as being out -
side of the examination in chief. 

The Court: He might know about the transaction, 
but he was not question about it by counsel for the 
defen dant. He has been put on merely for . the 
purpo se of proving payment, and by whom payment 
was made. 30 

Mr. V-./ endkos: All right. 

The Court: So that the cross -examination would 
have to be limited to that. · 
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Mr. W endkos: That is all. 

Mr. Rothermel: I suppose the judgment record 
is in evidence 1 

The Court : Yes. 

1 O Mr. Rothermel: Defendant rests. 

PLAINTIFF'S REBUTTAL. 

EMMA R. BooTH, recalled. 

20 - By Mr. W endkos: 

Q. I show you a summons and complaint in which 
Mr. Tull appears as plaintiff against you as defen -
dant, and in which he sues for the amount of a 

'promissory note, $754.00, made by you to his orde r. 
Will you please tell me for what purpose that not e 
was given f 

Mr. Rothermel: I object to that on the groun d 
30 that it is not rebuttal evidence at this point, and 

further, the transaction itself is barred by th e 
statute. 

The Court: Well, so far as the first objection is 
concerned, I don't know whether it is rebuttal, or 
whether it is not. 
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With respect to the second objection, Mr. Rother-
mel, cer tainly when you have used the witness your-
self for the purpose of introducing that record, the 
entire transaction is entitled to be presented. The 
objection is overruled. 

(Exception for defendant.) 

By Mr. W endkos: 

Q. Will you tell me the circumstances ,v hich led 
up to this suit against you by Mr. Tull 1 

Mr. Rothermel: For the record, may I have an-
other exception 1 

The Court: Yes. 

The Witness: Mr. Tull, he bought two bungalows 
at Pennsgrove, and he erected one on a lot that I 
had owned- -

Mr. Rothermel: I must ask that this be stricken 
from the record. I do not see under what theory it 
can be admitted at this time, sir. 

10 

20 

The Court : I will permit it, ft having been intro-
-duced in evidence by way of a counter-claim, and 30 
thi s witness having been used to prove the trans-
acti on. 

Mr. Rother mel : I must disagree with your Honor, 
she was used --



10 

68 Emma R. Booth-Direct 

The Court: You asked her if . that was her signa-
ture, which is proof of the note; otherwise, it could 
not be introduced in evidence. 

Mr. Rothermel: But, that is not proof of the 
transaction. My question was confined entirely to 
the signature; that is all. 

The Court: The objection is overruled. 

(Exception for defendant.) 

The ,V-itness: I need money, and Mr. Tull owed 
me a considerable sum for my services in his home, 
and I asked him repeatedly for some money --

The · Court: We will have to get down to the cir -
20 cumstances surrounding the case. 

The Witness: I am trying to do that. 

The Court: You are a long time getting there. 

The Witness: He said, '' I haven't any money, but 
I can make you-give you a note for $300.00''; I 
paid on that note every month. 

30 The Court: Under these conditions, if you are 
willing to withdraw the proof, I don't see why it 
should not be withdrawu. 

Mr. · Rothermel: I am perfectly willing to, if th e 
Court will permit it. 
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Mr. Wendkos: I leave it entirely to the Court. 

The Court : It may be withdrawn. 

Mr. W endkos: Altogether~ 

The Court: Yes. 

Mr. "\¥ endkos: So that that is not in the case 1 

Mr. Rothermel : Yes. 

By Mr. Wendkos: 

69 

Q. Now, this is a note which was in evidence 
made by you to Francis D. Tull, for $150.00, dated 
the 4th of February, 1929, and endorsed by Mr. Tull. 

10 

Will you tell us the circumstances of this note~ 20 

Mr. Rothermel: I object to that if it involves a 
transac tion with the decedent. 

'rhe Court : Overruled. 

(Exception for defendant.) 

The Witness: Mr. Tull owed me quite a little bit 
of money, and each time I asked him for money he 30 
said, '' I am financially embarrassed'' -- · 

Mr . Rothermel: Can she go so far as to te stify to 
conver sation~ 

The Court: I don't · think so. 
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Mr. Rothermel: I move that that be stricken out. 

The Court: Get down to the circumstances sur -
rounding this note. 

The Witness: Well, I needed the money; there 
was no ready money. He said he would endorse the 

1 O note if I would get the $300.00 - -

Mr. Rothermel: I object to the conversation. 

The Court: Sustained. 

Mr. W endkos: May I call your Honor's attentio n 
to the fact that this is a transaction between the 
decedent and this witness. 

20 The Court: Yes. 

Mr. W endkos: And, having been introduced by 
Mr. Rothermel, we have a right to testify as to that . 

The Witness: Up until the time Mr. Tull died, I 
went to the bank to make another payment, and 
they refused to accept it because the endorser had 
then died. But I had told him before times I didn't 
intend to pay another penny on that note, '' Because 

30 you owe me so much money.'' 

Mr. Rothermel: I assume I will have the benefit 
of my objection to the whole answer. 

Mr. W endkos: That is all. 
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JAMES J. CAIN, recalled. 

By Mr. Rothermel: 

Q. Do you have with you the account which Mr. 
Tull, in his lifetime, had in your bank, the record 
of tha t account 1 10 

A. I do not. 
Q. Do you know whether or not, of your own 

knowledge, there was a bank account kept by Mr. 
Tull in your bank 1 

A. I am almost sure there was. Of course, being 
teller , I don't have them in charge. 

Mr. Rothermel: I will have to withdraw the wit-
ness. 

By Mr. Wendkos: 

Q. I would like to know whether you recall if 
Mrs. Booth had paid the installments on account of 
that original $300.00 note that she testified to 1 

Mr. Rothermel: That is objected to, not proper 
cross-examination. 

The Court: You called him, yourself. 

Mr. W endkos: Yes. 

The Witness: She has; I have taken them from 
her. 

20 

30 



72 J anies J. Cain--Cross 

By Mr. Wendkos: 

Q. And this $150.00 note is the balance of the 
$300.00 note~ 

A. Yes, sir. 

Mr. Rothermel: I regret to do this, but I am com-
1 O pelled to make a request, and that is, to secure the se 

records from the Haddon Heights National Ba nk, 
showing the account which existed in the name of 
Mr . Tull, prior to his decease. 

Mr. "\Vendkos: On what grounds~ 

.Mr. Rothermel: The statement was made that th is 
note was given to Mr s. Booth by reason of the fa ct 
that he had no money. I think I can show, by the 

20 record, that at the time of the transaction he ha d 
considerable more money in cash. 

Mr. W endkos : I will admit that he had. 

Mr. Rotherm el: If you are willing to conced e 
it - ·-

Mr. W endkos: Yes, I am conceding that he had . 

30 Mr. Rothermel: All right; that is sufficient. 
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CHARGE OF THE COURT. 

ELDREDGE , J.: 
MBmbers of the jury: Emma R. Booth, as plain-

tiff, has brought suit against Catherine C. Keegan, 
adminis tratrix of the estate of Francis D. Tull, de- 10 
ceased, to recover a sum of money representing, as 
she claims, the value of her services rendered to -the 
decedent, Tull, during his lifetime. 

The plaintiff in this matter was somewhat ambig-
uous, but under the present ruling of the Court, the 
proof which you are to consider is to be limited to 
service s rendered from October, 1923, to December, 
1927. Under the ruling of the Court, as I have al-
ready sta te_d, your consideration must be limited to 
that per iod of time. 20 

Agains t this claim for services on the part of the 
plaintiff , the defendant has set up a claim for 
$153.20, alleged to be due her as administratrix of 
Mr. Tull' s estate, for a note which she paid t,o the 
bank, by reason of the fact that Mr . Tull was en-
dorser on the note, while th t; maker of the note was 
the plai ntiff in this case. I shall have more to say 
to you about that, later. 

I think I need not suggest to you that in the trial 
of thi s case, the proof has been difficult . Motions 30 
have been made frequently and ruled on by the 
Court. Our rule of evidence prohibits a party 
having tr ansactions with a deceased person from 
testifyi ng as to those transactions ; the reason 
being that when the mouth of one party is closed 
by d~ath , the mouth of the other ought also to be 
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closed. Hence, the limitation which the Court has 
placed upon the testimony of Mrs. Booth ; death 
having eliminated one of the parties, as I have al-
ready stated, to any transactions which occurred be-
tween them, the law limits the testimony of the 
other. 

I make that statement to you in orde r th at there · 
1 O may be no misunderstanding on your pa r t, and that 

there may be no prejudice arising on you r part by 
reason of the fact that the testimony of th e plain-
tiff, Mrs. Booth, in this case, has , been limi ted as it 
was. I think when you consider that matt er, you 
will see the wise provision of the law in closing the 
mouth of one party to the transaction where the 
mouth of the other has already been closed by the 
intervention of death. 

It is a principle of our law that where a stranger 
20 renders service to another, the law implies a promise 

to pay for those services. No definite cont ract of 
employment is necessary, but the law presum es that 
there is a promise to pay. This, however, is a pre -
sumption of the law only which may be over come by 
testimony in the case. 

There is, it seems to,. the Court, three quest ions 
involved for your consideration. The fir st is, did 
the plaintiff render services to the deced ent between 
October 23rd, 1923, and December, 1927, the limit to 

30 which the Court has restricted you 1 To support 
her allegation that these services were ren dered,-
you have the testimony of Mr. Ross, Mrs. Noll and 
Mrs. Booth, to the effect that they were frequ ently 
at the house of Mr. Tull's, and that the plaintiff in 
this case was there eng·aged in the care of the hou se, 
and doing the ordinary housework. Your fir st ques-



Charge of the Court 75 

tion, then, as I have suggested, is to determine 
whether or not, during the period of time that I 
have suggested, the services were actually rendered 
by the plaintiff to the decedent, Mr. Tull. 

Your second question, if you resolve that ques-
tion in the affirmative, would be to determine 
whether or not the presumption of law, that there 
was a pr omise to pay for those services, was in any 1 O 
way overcome by the testimony in this case. I have 
already stated to you that where no specific promise 
is alleged, and proven, if it was a stranger render-
ing the service, the law presumes a promise to pay, 
but tha t presumption may be overcome by the testi-
mony in the case. So that I repeat, if you find that 
the services were rendered by the plaintiff to the 
decedent, Mr. Tull, then your next question would 
be to determine whether or not the presumption of 
the pr omise to pay had been overcome by the testi- 20 
mony in the case. 

If you resolve both of these questions in favor of 
the plain tiff, namely, that she did render the ser-
vices, and that the legal presumption was not over-
come, th e third question for your determination is 
the amount which you would award to her for the 
service s which she rendered. I have already pointed 
out to you that under the testim011y of the three wit-
nesses that I mentioned, there is proof that the 
plainti ff was in the home of Mr. Tull, and was there 30 
keeping house for him. Against that testimon y,' 
however , you have the evidence of Mr. 'Thompson 
to the effect that not only did she perform services 
for Mr. Tull, but that she worked in other places as 
well. That is a fact for you to take into considera-
tion in determining the amount to which she is en-
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titled, if you find that she is entitled to any com-
pensation. Her allegation that she rendered the 
service, and is entitled to compensation, must be 
proven by a preponderance of the evidence. That 
is to say, she must sustain her case by the gre ater 
weight of the believable evidence, so that in con-
sidering these questions you are to weigh the evi-

l O dence and to find · your verdict in accordance with 
what you believe to be the greater weight of th e be-
lievable evidenc ·e. 

There is another element that enters into the 
trial, to which I want to call your attention and say 
a word; that is, with respect to the counter-cl aim, 
the note of $150.00 which, together with inte rest, 
amounts to $153.20. The defendant aslrn for that 
amount by reason of the fact that she alleges that 
that note was paid by her t9 the bank in which it 

20 had been deposited; that it was an obligatio n of 
Mrs. Booth, and that consequently she is entitle d to 
repayment of that amount. The plaintiff has gone 
on the stand and given testimony explaining the 
giving of that note. However, in that connectio n, it 
seems to me that you ought to take into consid era -
tion the fact that prior to her going to the home of 
Mr. Tull, the plaintiff was engaged in the real estate 
business, which might be . considered by you in de-
termining whether or not she had knowledge of the 

30 character of that obligation which she signed. So 
that that is an element to be taken into consid era -
tion when you are considering this question of 
whose obligation the $150.00 note was. 

If you find for the plaintiff by a preponderanc e of 
the evidence, and if you also, by a preponderanc e of 
the evidence, find that the defendant paid the note 
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for the plaintiff, that amount should be off-set 
against that which you find for the plaintiff. 

There is one other thing I want to call your at -
tention to, and that is the introduction and with -
drawa l of the evidence of the suit having been 
brought by the decedent, Tull, against the plaintiff 
in this case. Whatever effect that might have had 
on a claim existing prior to the institution of this 1 O 
suit, might have been cons idered by you had not • 
the Court limited recovery to the period from Oc-
tober 23, 1923, to December, 1927; the ·suit having 
been starte d approximatel y at the same time the 
claim began to run. Under the ruling of the Court, 
that suit becomes immaterial, and counsel for the 
defense has pr operl y withdrawn that from the evi-
dence. So that I want to caution you that it is no 
longer a pa rt of the evidence in this case, and should 
receive no conside r ation at your hands. 20 

You may , then, in rendering your verdict, find in 
favor of th e pl aintiff for an amount to which you 
feel she is entitled for services rendered, less the 
amount claimed on the promissory note, if you find 
that the promissory note was her obligation, and 
was paid by the defendant in this case. On the other 
hand, if you find that there was nothing due the 
plaint iff for services rendered, and find also that 
that pr omissory was her obligation, and that the .. 
decedent's administratrix paid the amount to the 30 
bank, then your verdict should be in favor of the 
defenda nt for $153.20. If you find nothing due the 
plaintiff or the def end ant by reason of the fact that 
you find the promissory note was the obligation of 
the decedent, then your verdict should be no cause 
of action . 
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Those are the questions, members of the jur y, for 
your consideration. I think I' have made them as 
plain to you as it is possible for me to do. 

You may retire to deliberate, and return when-
ever you agree upon your verdict.' 

Mr. Rothermel: There is only one excepti on, if 
IO your Honor please. You have not pointed out to the 

jury that the note, of itself, ,could be consider ed as 
evidence of the account between the parties having 
been settled up to that point, and that it might be 
considered by them as evidence of accord and satis-
faction, and as pay, for whatever services, if any, 
that ,vere rendered. 

Th e Court: All right ; exception allowed. 

20 

30 
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FACTS AND TESTIMONY. 

In referring to the facts and to the testimon y it 
is necessary that the defendant -respondent disa gree 
with certain statements made in the brief of plain-
tiff-appellant. The citations with reference to these 
disagreements will be set forth. 

Francis D. Tull, the decedent of defendant -resp on-
dent, died on February 23, 1929. In August, 1929, 
a notice of claim was presented by the plain tiff 
(pages 1 and 2, S. C.). The claim was disputed and 
notice served of such dispute and suit brought in 
the New Jersey Supreme Court on October 23, 1929. 
The suit had its foundation in contract claiming, as 
set forth in the complaint and bill of particul ars 
which was demanded and furnished, the following 
items: 364 weeks as housekeeper for decedent at the 
rate of $10.00 per week, and 54 weeks' board fu rn -
ished to defendant-respondent's decedent at $10.00 
per week, the total claim being, as specified in the 
bill of particulars, $4,180.00. An answer and coun-
ter-claim was filed on the part of defendant -respon-
dent, the counter -claim being for a note dated Feb-
ruary . 4, 1929, in the amount of $150.00 on which 
defendant-respondent's decedent was the endorse r; 
the maker being the plaintiff. Said note was, at the 
time of decedent's death, the property of the Ha d-
don Heights National Bank and was paid by defen-
dant-respondent from the assets of said estate aft er 
it had fallen due and had been protested for non-
payment. 
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The case was tried at the Camden Circuit before 
the Honorable Henry H. Eldredge, Circuit Court 
Judge, and the jury returned a verdict for no cause 
for action both on the complaint and on the counter-
claim. From judgment entered on this verdict, the 
plain tiff appeals. 

On page 2 of the brief of appellant, in the first 
parag raph under the caption TESTIMONY, the 
stat ement is made that plaintiff took the stand in 
her own behalf and testified , without objection on 
the par t of the defendant's counsel, that she did 
genera l housekeeping work; that she sewed, cleaned, 
washed dishes, etc. It is respectfully submitted that 
this is an error. The plaintiff first took the stand 
during the trial of the case as will appear on page 
34, S. C. At the bottom of page 35, appears the 
following: 

' 'B y Mr. W endkos: 
Q. How did you keep hous e 1 
A. As housekeeper for Mr. Tull. 
Mr . Rothermel: I move that that be stricken 

out. 
By Mr. Wendkos: 
Q. Just tell me what you did in that house 1 
Mr. Rothermel: I merely make this objection 

on the same ground, that this testimony would 
be also part of a transaction with the decedent, 
and ask the Court to rule. 

Mr . W endkos: There is nothing I would ask 
tha t involves any transaction with the dec_edent 
in this question. 

The Court: Overruled. 
(Exception for defendant.) '' 



4 Brief of Defendant-Respondent 

And again on page 37 at the tpp of the page ap-
pears the following: 

"By Mr. W endkos: 
Q. How long had you remained in that house 

doing the work you just outlined 1 
Mr. Rothermel: May I have the benefit of a 

general exception to any testimony along tha t 
line, so as not to take up so much time 1 

The Court : Yes.'' 

It will be seen that the defendant-respond ent, 
through her counsel objected immediately to the tes-· 
timony · of the plaintiff and that it was admitted by 
the Court over objection, so that the statement made 
in the brief of appellant is not borne out by the 
record. 

In the second paragraph, certain statements are 
made with respect to cross -examination of the plain-
tiff; first, with reference to the note which was the 
subject of the counter-claim, and second, with re-
spect to a certain lawsuit. The testimony with re- · 
spect to the note is found at the top of page 41, S. 
C., and consists merely of having the plaintiff iden-
tify her signature on that note. The cross-examina-
tion with reference to the suit by the deceden t 
against the plaintiff in 1927 was gone into, due to 
the fact that the plaintiff originally denied havin g 
been served with that suit and after the plaintiff , 
in connection with the motion to non -suit, had 
amended the complaint in order to cover the perio d 
from October, 1923, to December, 1927, instead of 
from June, 1919, to September, 1926, as set forth 
in the bill of particulars, this evidence with respec t 
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to the previous lawsuit between the parties was with-
dra wn from the case without objection from the 
plaintiff. This will be found beginning at line 30, 
page 68 and ending at line 12, page 69. This with -
dra wal is commented upon by the Court in his charge 
to the jury at page 77, S. C., first paragraph, as 
follows: 

'' There is one other thing I want to call your 
attention to, and that is the introduction and 
withdra wal of . the evidence of the suit having 
been brought by the decedent, Tull, _ against the 
plaintiff in this case. Whatever effect that 
might have had on a claim existing prior to the 
institut ion of this suit, might have been consid-
ered by you had not the Court limited recovery 
to the period from October 23, 1923, to Decem-
ber, 1927; the suit having been started approxi-
mately at the same time the claim began to run. 
Under the ruling of the Court, that suit becomes 
immaterial, and counsel for the defense has 
properly withdrawn that from the evidence. So 
that I want to caution you that it is no longer 
a part of the evidence in this case, and should 
r eceive no consideration at your hands.'' 

In the third and fqurth paragraphs, under the 
caption TESTIMONY, appellant refers to certain 
rulings made by the Court with respect to testimony. 
He cites, without authority, two propositions of law; 
(1) that the mere permission to have the plaintiff 
sworn as a witness in her own behalf opens the door 
to admit plaintiff's testimony, and ( 2) that counsel 
for defendant having examined her on other trans-
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actions between her and the decedent, the tran sac-
tion involved in the present su1t may now be te sti-
fied to by her. These statements will be treated , in 
this brief, under the heading of argument where 
they properly belong. 

In the next paragraph (page 3 of the brief), the 
Court's ruling with respect to certain questions pro-
pounded to the witness, James J. Cain, by counsel 
for appellant, is criticised. The reason for the 
criticism is not given. On page 64, S. C., it will be 
noted that the objection made by defendant's coun-
sel was that the questions, as propounded, were not 
proper cross-examination and the Court sustai ned 
defendant's objection on that basis. The enti re 
series of objections made by defendant's counsel and 
sustained by the Court appearing in the witn ess 
Cain's testimony ( pages 64, 65 and 66, S. C.), are · 
on that basis. It is impossible, therefore, in the 
light of no arguments as to why these rulings are 
criticised, for defendant -respondent to answer said 
criticism. 

The next paragraph of defendant's brief, at the 
bottom of page 3, deals with the previous suit be-
tween the parties; as stated before herein, that evi-
dence was withdrawn entirely from the case and the 
Court properly instructed the jury to pay no att en-
tion whatsoever to it. It is sl1bmitted, therefo re, 
that there is no error of any kind in connection with 
the Court's action with respect to this. 

The last paragraph of this division, namely, TE S-
TIMONY, found at the top of page 4 of the bri ef, 
goes on to show that the plaintiff testified with re-
spect to the transaction involving the $300.00 not e. 
This testimony begins at the bottom of page 67 and 



Brief of Defendant-Respondent 7 

continues on pages 68, 69 and 70, S. C. It will be 
noted in every instance that there was no waiver 
whatsoever on the part of the defendant -respondent, 
but tha t in each instance the testimony was admitted 
by the Court over objection of counsel for the defen-
dant, so that certainly this could n'ot be considered, 
in any sense, a waiving by defendant of her rights. 
It may further be noted that in most cases defen-
dant' s objections were overruled by the Court and 
the witn ess permitted to testify fully with respect to 
the note transaction, so that certainly this did not 
har m the plain tiff. 

ARGUMENT. 

The appellant states, in his first paragraph under 
ar gument, that the verdict of the jury was evidentl y 
based on the Court's rulings, adverse to the plain-
tiff, which prevented her from showing the arrange-
ment which she had made with the defendant's dece-
dent. This is conceded, and we say, was properl y 
pr evented from showing this, in view of the statute 
then in force which will be found in 2 Compiled 
Statu tes, page 2218, paragraph 4, and which reads 
as follows: 

" In all civil actions any party thereto may be 
sworn and examined as a witness, notwithstan d-
ing any party thereto may sue or be sued in a 
rep r esentative capacity; provided, this Section 
shall not extend to permit testimony to be given 
by any party to the action as to any transac-
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tion with or statement by any testator or in. 
testate represented in said action, unless the 
representative offers himself as a witness on hi::; 
own behalf, and testifies to any transaction with 
or statement by his testator or intestate, in 
which event the other party may be a witn ess 
on his own behalf as to all transactions with or 
statements by such testator or intestate, which 
are pertinent to the issue.'' 

The statute by its express terms disposes of the 
first point made by the appellant and referred to 
hereinabove, namely, that mere permission to have 
the plaintiff sworn as a witness in her own behalf 
opens t~2 door to admit plaintiff's testimony. This 
is expressly provided for by the statute recited above 
and the cases upholding this are too numerous to 
cite. · 

The plaintiff, llO'wever, contends that defenda nt, 
by reason of examining plaintiff on the note and the 
judgment record, has waived the benefit of the stat-
ute and thus opened the door so that plaintiff could 
testify, not only with respect to those particul ar 
transactions, but to any transaction whatsoever that 
she had with the de.cedent. As set forth above, the 
only testimony elicited by the defendant with resp ect 
to the note transaction, was ~o have the plainti ff 
identify the signature thereon as her signature. 

With respect to the judgment record, this matt er 
was gone into fully by both plaintiff and defenda nt 
and after the pleadings had been properly limit ed 
to the point permitted by the Statute of Limitation s, 
this proof and all testimony with resp~ct theret o 
was withdrawn from the case and the jury instructe d 
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by the Court, in its charge, to pay no attention what-
soever to any of said testimony. The latter, there-
fore, cannot be used by the plaintiff, it is submitted, 
as a basis of any waiver on the part of the defen-
dant; and it will be further noted that no questions, 
whatsoever , were asked of the plaintiff with respect 
to this, except on information which appeared in the 
papers actually on file in the court, so that in no 
sense could this be considered as violating or waiv-
ing the statute. 

It is re spectfully submitted that plaintiff cites no 
cases which upholds her contention; true, plaintiff 
does cite three cases, but an examination of those 
cases will show that they in no way support the 
propo sition advanced by the plaintiff. 

The case of Lowe v. Doremus, 86 N. J. L. 325; 91 
Atl. 321, is authority for the rule of law that defen-
dant, alt hough being sued in a representative ca-
pacity , may, if he so desires, call the plaintiff as a 
witnes s and have her testify to conversations and 
transa ctions of the decedent; the means employed 
in that case being interrogatories. The opinion in 
this case goes further and holds that the person be-
ing sued in a representative capacity is not required 
to test ify , himself, before calling the other party as 
such witn ess; but those two rules are the extent of 
the author ity in this case. · 

'The case of Messenger v. Patterson Savings Insti-
tution, 91 N. J L. 654; 103 Atl. 178, is authority 
for the following rule of law as set forth in the 
syllabus: 

'' Where plaintiff, in an action to recover on 
alleg ed contract with defendant's intestate, 
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made a _ statement of what deceased had said in 
relation thereto, which was a direct resp onse to 
question of defendant's counsel, held that de-
fendant waived the rule of evidence set forth 
in the Evidence Act.'' 

_ In other words, this case holds that where counsel 
for the person being sued in a representati ve ca-
pacity, asks a que_stion of the other part y to the 
suit and in getting a direct response to his question, 
also get$ testimony regarding a transaction with or 
statement by the decedent, the person being sued in 
the representative capacity cannot complain of that 
fact and have that testimony stricken, but th at testi-
mony shall stand. The case in no wise holds, how-
ever, that the mere fact that this happen ed t~en 
opens the door and permits the other part y not be-
ing sued in a representative capacity to test ify to 
any transaction with or statement by the decedent. 

The third case cited · by appellant is the case of 
Rowland v. Rowland, 40 N, J. Eq. 281. What bear-
ing the citation from this ease given in the bri ef 
of appellant has upon the case now under di scus-
sion does not appear and frankly we submit th at it 
has no bearing whatsoever on the questions inv olved 
in this case. In the Rowland case, it appeare d that 
this was a foreclosure suit in which the mort gag ee 
had died. An answer was filed setting up th e de-
fense of usury. The cause was referred to a Mast er 
and one of the witnesses was permitted to t esti fy 
before the Master, without objection, to a numb er of 
important features, all of which involved tran sac-
tions with and statements by the deceased mort-
gagee. It will be noted that there was no obje ction 
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made to this testimony at the time the testimony was 
taken before the Master. Thereafter ·a motion was 
made to suppress that testimony and the Chancery 
Court allowed an order to that effect. On appeal to 
this Court, the validity of the orde ·r suppressing this 
testim ony was attacked and this Court held that the 
testim ony, having been admitted without objection 
befor e the Master, should not have been suppressed 
and further that the only time such testimony would 
be suppres sed was in the event that said testimony 
was opposed to public policy. It is respectfully 
submitted that there is nothing in this case germane 
to the situa tion now before the Court. 

The above three cases constitute the only cases 
cited by plaintiff -appellant. The statute is clear. 
Numerous cases can be cited to support the trial 
Court in this case, among them being the following : 

Rogers, et al. v. McKenna, et al., 96 N. J. 
Eq. 386; 124 Atl. 777; 

Welsh v. Hour, et al., 100 N. J. Eq. 417; 
136 Atl. 327; 

Baker v. Bancroft, 69 N. J. L. 223; 54 Atl. 
563; e 

Dickerson v. Payne, 66 N. J. L. 35; 48 Atl. 
528; 

Fountain v. Lynn, 57 N. J. L. 503; 31 Atl. 
982; 

Howells v. Martin, et al., 101 N. J. Eq. 275; 
137 Atl. 565; 

Moosbroitgger v. Swick, 86 N. J. L. 419; 92 
Atl. 268. 

And cases cited therein. 
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A reading of the Court's charge in this case, be-
ginning at page 73,' S. C., will show that all ques-
tions involved were presented to the jury. The 
Court explained the case fully to the jury and ex-
plained to them the issues involved. On the one 
hand, the . plaintiff, through her independent tes ti-
mony, claimed an amount due from the estate . The 
defendant alleged payment and showed that the 
est.ate had paid the note a month or two months 
after the death of the decedent and further showed 
(page 72, S. C.), that the decedent had consi der-
able more money in cash actually in the bank than 
was alleged to be due; in fact, counsel for the pla in-
tiff conceded that this was true. There was also 
testimony produced by the defendant to show th at 
plaintiff worked for numerous other families and 
did not, in fact, work solely, if at all, for the de-
fendant's decedent. These matters, therefore, were 
disputes of fact and were in all -respects prope rly 
submitted by the trial Court to the jury as such. 
Beginning on page 7 4 and continuing to the botto m 
of page ·76, S. C., the Court very clearly states th e 
issues and, to a certain extent, refers to the test i-
mony with respect. to the issues involved. It will 
_further be noted that the only exception taken to 
the charge of- the Court was an exception taken on 
behalf of the defendant and this exception was by 
reason of the · Court's failure to state that the evi-
dence of the note itself could be considered eviden ce 
of an account stated between the parties as of th e 
date of the note which was February 4, 1929 (pag e 
69, S. C., line 16), at least 18 months after the con-
clusion of the services claimed to have been re n-
dered. Apparently the plaintiff had no fault to find 
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with the Court's charge and must have felt that the 
Cour t covered all matters of law pertaining to the 
case in his charge. 

CONCLUSION. 

In . conclusion, therefore, it is respectfully sub-
mitte d that there was no error committed by the 
Cour t below in the trial of this cause and for that 
rea son defendant respectfully requests that the ap-
peal be dismissed. 

,¥ ALTERS. KEOWN, 
Attorney for Defendant-Re-

spondent. 
GEORGE D. ROTHERMEL, 

Of Counsel with Defenda.nt-
Respondent. 
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BRIEF OF APPELLANT. 

FACTS. 

P laintiff sues to recover the value of her services 
as housekeeper and for board which she furnished 
the defendant's decedent between the months of June/If~ 
l.5Em...and December, 1927. Her allegations were sub-
sta ntiated by four witnesses who testified consis-
tently that plaintiff kept house for defendant's de- · 
cedent. While the plaintiff was employed by the 
F airfield Estates as a lot saleswoman, she brought 
Mr . Tull to look over a property. Defendant's de-
cedent stated that he would be satisfied with the 
property, and would take it, providing Mrs. Booth 
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would keep house for him; the deal was consu m-
mated and he bought the property. She then pro-
ceeded to perform her household duties in accor~ 
dance with the above understanding (p. 23, 11. 1-35; 
p. 24, 11. 1-21). 

Decedent stated, in the presence of Mrs. Noll and 
Mrs. Peets, two witnesses for the plaintiff, that Mrs. 
Booth was his housekeeper, and that he could not 
pay her while she-was housekeeping, but he expect ed 
to take care of her (p. 31, 11. 25-30; p. 34, 11. 3-10) . 

TESTIMONY. 

The plaintiff herself took the stand in her own 
behalf. She testified, without objection on the pa rt 
of the defendant's counsel, that she did gener al 
housekeeping work; she sewed, cleaned, washe d 
dishes, everything in general, while Mr. Ross an d 
his family and Mr. Tull and she herself were livin g 
together. 

On ' cross -examination the plaintiff testified fir st 
concerning a note · bearing her signature, payable to 
the order of decedent. Then he examined her on a 
certain lawsuit brought by the decedent again st 
the plaintiff in 1927 (p. 41, 11. 10-15; p. 42, 11. 20-31; 
p. 43, 11. 1-35 ; p. 44, 11. 1-20). 

Th e plaintiff was recalled for the purpose of cor -
r-ecting her answers to certain questions propounde d 
to her by defendant's counsel concerning the jud g-
ment recov ered against her by the decedent. Objec-
tion was raised and sustained, to which ruling plain-
tiff's . -coun sel took an exception (p. 47, 11. 1-35; p-. 48, 
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11. 1-20). This ruling came as a surprise, for the rea-
son that the Court stated that it would permit the 
witn ess to correct any misstatement she may have 
made in answering the question asked prior to noon 
re cess ( p. 48, 11. 20-35). 

P la intiff's counsel then proceeded to examine her 
on her relations with decedent. A series of ques-
tions pertaining to transactions were ask ed (p. 49, 
11. 1-35; p. 50, 11. 1-35). Objection was taken 
to each question, and sustained. Counsel for the 
plai ntiff excepted to the Court's ruling on the 
gr ounds, (1) that the mere permission to have the 
plaintiff sworn as a witness in her own behalf opens 
th e door to admit plaintiff's testimony, and (2) coun -
sel for defendant having e-xamined her on other 
tr ansactions between her and the decedent, the trans -
actions involved in the present suit may now be tes -
tified to by her (p. 51, 11. 1-35; p . 52, 11. 27-35 ; p. 53, 
11. 1-35; p. 54, 11. 1-10). 

Defendant then put on James J. Cain, teller of 
the Haddon Heights National Bank, who testified 
tha t the a.mount due on defendant's note was paid 
by plaintiff from the funds in the bank standing to 
th e credit of the estate of Francis D. Tull, decedent 
(p. 64,U. 20-35; p . 65, 11. 1-35). On cr-oss--examination 
pla intiff's counsel attempted to cross-examine the 
witness on the transaction between plaintiff an d de-
cedent repr ,esented by that note, but was prevented 
by the Court's ruling, to which exception was taken. 

P laintiff's counsel recalled her and examined her 
on the summons and complaint in which Mr. Tull, 
the decedent, appears as ·plaintiff and she as defen -
dant, and in which he sued her for the amount of 
a promissory note, $754, made by her to the order 
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of the decedent (p. 66, 11. 20-35; p. 67, 11. 1-35; p. 68, 
11. 1-35). The plaintiff then testified with respect to 
the $300 note (p. 69, 1. 20). 

Counsel for defendant then objected to a conver-. 
sation she• had with the decedent. Vvhen the Court 
s1rntained the objection, counsel for plaintiff called 
the Court's attention to the fact that this transa c-
tion involving the note of $300 having been intro-
duced by defendant, plaintiff had a right to testif y 
to it (p. 70, 11. 1-35). She then testified that . she 
told decedent before he died, that she did not in-
tend to• pay another penny on that note, '' Becaus e 
you owe me so much money" (p. 70, 11. 20-30). 
Counsel of defendant assumed that he would hav e 
the benefit of his objection to the whole answer, but 
there is no ruling on that point by the Court (p. 
70, 11. 32-33). 

ARGUMENT. 

The verdict of the jury of no cause of action was . 
evidently based on the Court's rulings, adverse to 
the plaintiff, which prevented her from showing the 
arrangement which she- had made with the defen-
dant's decedent, after plaintiff's counsel had exam-_ 
ined her on the note of $150 which was paid by de-
fendant as administratrix of the estate of Francis 
D. Tull, dee 'd, and also after he had examined plain-
tiff on the suit arising out of a note of $754 made 
by plaintiff to the order of ·decedent. 

Plaintiff's counsel respectfully submits that the 
Co1,1rt 's ruling was error. Where plaintiff, in a E;:uit 
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against the personal representative of the deceased 
to recover on an alleged contract with defendant's 
int estate, made a statement of what the deceased 
had said in relation ther eto, which statement is a 
dire ct response to a question of the defendant's 
counsel, the defendant is regarded to have waived 
the benefit of the rule of evidence made for her pro -
tection. Moreover, counsel will not be-permitted to 
indulge in speculating upon receiving a favorable 
answer to his question, and, if disappointed therein, 
be allowed to disavow the result of his own act by 
having the answer stricken. 

Messenger v. Paterson Savings Jn,stitution, 
103 Atl. 178; 91 N. J. L. 654; 

Lowe v. Doremus, 86 Law, 325; 91 Atl. 321. 

At the taking of testimony, the evidence of the 
non-representative party was received without ob-
jection, although in all important features it related 
to transactions with, and statements by the decedent. 
The testimony was suppressed, and this left the case 
of the non -representative party without any sub-
stantial testimony to support her case. 

Testimony, to be subjected to such judicial ex-
cision, must be such as would be incompetent upon 
one of the grounds included by legal writers upon 
evidence among classes of testimony excluded from 
rea sons of public policy. The exclusion of this kind 
of te stimony does not rest upon any consideration 
of it s effect upon the particular litigation in which 
it is offered. On the contrary, the admission of such 
testimony was of incalculable value in eliciting the 
tru th in the action, but it is, nevertheless, excluded 
because the mischiefs resulting to the public from 
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the fact that such testimony may be ,compelle d, is 
supposed to be· of more importance than the ascer-
tainment of the truth in the particular case . In this 
case the admission of the supposed testimon y was 
not opposed to any public policy. 

Rowla .1id v. Rowland, 40 N. J. Eq . 281 
{E. & A.). 

Plaintiff respectfully submits that the judg ment 
of the New Jersey Supreme Court in this caus e be 
reversed a.nd a venire de nova be awarded. 

FRENCH & FRENCH , 
Attorneys for Plaint iff. 

PHILIP WENDKOS , 
Of Counsel. 








