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S T A T E M E N T  O F  FACTS.

This case involves the validity o f a tax assessment 
levied by Jersey City against the North Jersey Street
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Railway Company. The property attempted to be taxed 
is described in the assessment as “ the right, privilege and 
franchise o f the North Jersey Street Railway Co. to 
lay and maintain tracks in the streets o f Jersey City and 
to operate electric cars for the transportation of passen-
gers thereon.”

The City contends that this property is taxable under 
the general tax act o f  1903. (Laws o f I9° 3- Chap. 208) 
which provides in Section 2 that “ All property, real and 
personal, within the jurisdiction o f this State, not ex-
pressly exempted by this act, or excluded from its opera-
tion, shall be subject to annual taxation at its true 
value under this act.”

The company, contends that this property is taxable 
under the so-called Voorhees franchise tax act (Laws of 
1900. Chap. 195) and is therefore exempted from the 
provisions o f the General tax act o f 1903 by the pro-
vision exempting from its operation the following: “ (8) 
All offices and franchises, and all property used for 
railroad and canal purposes, the taxation of which is 
provided for by any other law o f this State.”  It is the 
City’s contention that the Voorhees Franchise Tax act of 
1900 is unconstitutional, and that this property is taxable 
under the General T ax Act.

The nature o f the property we have attempted to tax is 
as follow s: The Jersey City and Bergen Railroad Com-
pany was incorporated by special act o f the Legislature in 
1859 (Laws o f 1859, page 411). This act gave the priv-
ilege to the Company to run horse cars in Jersey City, 
subject to the consent o f the City. The City in i860 
passed an ordinance giving the company the right to lay 
and maintain tracks in certain streets of Jersey City for 
twenty-five years. In 1879 the Company filed a certificate 
under an act passed in 1877, extending the life of the 
charter o f  the Company, I think for one hundred years. 
In 1892 or 1893 the City by ordinance gave to the Com-
pany the right to change its motive power from horses to 
an overhead trolley system. For the purposes of this 
suit the North Jersey Street Railway, the successor of the 
Jersey City and Bergen Company, has an exclusive right,
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privilege or franchise to maintain tracks iir certain streets 
of Jersey City and to run trolley cars thereon, and to 
maintain the necessary poles and wires for the purpose 
of transmitting power to the cars.

I.

WHAT IS THE NATURE OF THE PROPERTY TAXED?

We hold it is an easement in land, an interest in real 
estate, as was decided by the Supreme Court in the case 
of Newark vs. State Board o f Taxation and North Jer-
sey Street Railway Company. (37 Vr., p. 466.)

This Court, however, held that it was not an interest 
in real estate, but merely a permission to do business. 
(Same case, 38 Vr. 246.)

While the contention in support o f the validity o f  this 
tax is equally strong, whether this property is an interest 
in lands or a permission to do business, we submit a 
short argument in support o f the Supreme Court’s opin-
ion in the Newark case, partly because'we think the Court 
of Errors’ opinion should be reconsidered, but mainly be-
cause such a discussion will help clear up much confusion 
growing out o f the loose use o f the word “ franshise”  and 
enable the Court to see clearly the force o f our later 
argument.

The assessors o f Newark, seeing that there was a 
value somewhere in the trolley business far beyond the 
cost of the physical structures in the street and the Com-
pany’s other real and personal property, in an attempt 
to reach this value assessed the rails and ties in the 
streets as real estate, and this Court finally held that it 
was only a permission to do business and not an easement •
?  ân̂ s‘ The fallacy in this conclusion is in the fact 
that the Court fails to see that the franchise is both an 
easement in the land and a permission to do business over 
that easement. The Company has several distinct pieces 
or kinds of property. It has (1 )  the right to be a cor-
poration granted by the State. This is often called its
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franchise. In fact this franchise is the property of the 
corporators and not o f the company, as was pointed out 
by Matthews, J., in Memphis R. vs. Berry, 112 U. S. 609.
It has (2 ) its tangible personality in the streets such as 
ties, poles and wires; it has (3 ) real and personal prop-
erty such as power houses, machinery, cars, etc., it has 
(4 ) the right, granted by city ordinance, to forever 
maintain those fixtures, which is clearly an interest 
in real estate; and it has (5) permission granted 
by city ordinance to  run cars over these tracks and to 
collect toll. It is conceivable that one person or company 
might own part o f this property, and another company 
own another part. For example, Jersey City might, 
bv ordinance, grant to one company the privilege of lay-
ing and maintaining tracks for all time, upon which the 
said Company should never have any right to run cars, 
but should receive a stipulated toll or charge for every 
car run over those tracks. The City might by separate 
ordinance grant the right to run cars on the said tracks 
to another corporation, upon payment by such corpora-
tions to the owner o f the first grant (to  lay and maintain 
the rails) o f a toll upon every car run over the rails In 
that event the right to maintain the tracks in t e s re 
and to get a toll from cars that were owned by other 
people and run over them, would be an easement in e 
street and nothing else. The right to run cars upon the e 
tracks and to carry passengers and to collect fares W 
be a monopoly right to do a trolley business, n 
event this franchise or privilege would be separa e 
its constituent elements, and the privilege granted to y 
and maintain tracks would be clearly an easemen 1 
streets, and is as such an interest in real estate, 
this illustration. In many o f  our communities . of 
ley track runs along a street until it reaches 
the street, and then leaves the street and crosses; p 
property, and finallv comes back into another street iu 
ther om The land in the street is land exact y 
land owned by the private owner. The w hoe 
the land in the street was originally owned by t b 
ting property owners, who have given up a portion
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to the city. Out o f the estate so given the city carves 
out a portion, to wit, the right to maintain forever rails 
in the street, and hands it over by appropriate convey-
ance, to wit, by an ordinance, to the trolley company. 
When the trolley company reaches the land o f the private 
owner, the private owner has in himself all o f the estate 
in the land, and out o f this he carves and hands over by 
approprite conveyance to the company the right to main-
tain trolley tracks forever. In the latter case it is per-
fectly clear that it is an interest in real estate. In the 
former case the thing, right, title or privilege, whatever 
name you may attach to it, is identical with that in the 
latter case. The trolley company exercises, so far as the 
construction and maintenance o f its tracks go, identically 
the same right in the land in the street that it does in the 

, land of the private owner. H ow  can you escape the con-
clusion that when a company’s privileges and rights on 
two adjoining pieces o f property are identical, that the 
legal estate which it enjoys in each piece must be the 
same? From this reasoning there is no escape. It 
is rendered even more striking, however, by continu-
ing the illustration. Conceding that the right to run 
over the land o f the private owner and to maintain 
tracks forever upon the lands o f the private owner is 
an easement in real estate, suppose that the city 
determines to extend the street from the present end 
thereof along the right o f way o f the trolley track as laid 
over the land o f the private owner; the city in that 
event would go through the necessary forms to acquire 
and open up a public street on either side o f the tracks 
of the trolley company. The rights o f the public, o f 
course, would be subservient to the prior rights obtained 
by the trolley company from the private owner. A fter 
the street was opened, so far as the eye can see or the 
mind grasp, the street would be identically the same 
from one end to the other. There would be no line o f 
demarkation at the point where the street formerly ended, 
but we would have, according to the decision o f the 
Court, the astounding result that up to an imaginary line 
•n the street the right to maintain tracks is a privilege
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to do business, and not an easement in real estate, but 1 
that beyond the imaginary line the identical privilege I 
becomes an easement in real estate.

But whatever the nature o f this privilege, the important 
thing is that it is clearly property and taxable as such. 
In the Newark case this Court said:

“ That there is an inherent value in the property of the 
North Jersey Street Railway Company, over and above 
the cost o f reproducing its rails, stringers, poles, wires, 
power-house, etc., needs no demonstration. That value, 
however, springs, not out o f any ownership by the com-
pany of an interest in the soil o f the highways over which 
its road passes, but out o f  its ownership of the franchise 
to maintain and operate its road over those highways, 
and to collect tolls from all persons traveling upon it. 
This franchise is property and taxable as such.”

Furthermore, it is, at least in this case, extremely 
valuable property. It is so valuable that the granting of 
these privileges by municipal bodies has led to State and 
National scandals. Witness the famous Jacob Sharp- 
Broadway railroad franchise scandal; the Philadelphia 
traction scandal, where John Wanamaker publicly offered 
$2,500,000 for the franchises which the traction syndicate 
was trying to get, and did get, finally, from the city, 
for nothing. Witness the fortunes that some of our own 
citizens have made in a few years by capitalizing the 
very franchise or privilege which is the subject of this 
suit.

Again, the right granted by the city to maintain trolley 
tracks must not be confounded with the right granted 
by the State to be a corporation. The latter has and can 
only have a value equal to the license fee charged by the 
State to all comers for the same privilege or right. The 
former is either an interest in lands or a monopoly privi - 
ege to carry on a certain business, and as such has a 
value which grows with the growth o f the community.

It has all o f the characteristics of property; facility in 
the ascertainment o f its value, exchangability in the open 
market, capacity o f  description in a written instrument,
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feasibility of pledging by temporary or long term mort-
gage. •

It is, therefore, above all other property justly charge-
able with its full share o f the common burden o f  taxa-
tion.

It is not pretended that this property does at a matter 
of fact, bear its share o f the tax burden. Let us proceed 
to inquire how it is possible to so interpret our tax laws 
as to allow it to escape.

II.

mis PROPERTY IS TAXABLE UNDER GENERAL TAX ACT OF 

I903.

The clear intention o f the Legislature to include this 
property in the class subject to taxation is shown by the 
words quoted above, from the act o f 1903, v iz .: “ All 
property, real and personal, within the jurisdiction of 
this State, not expressly exempted by this act, or excluded 
from its operation, shall be subject to annual taxation at 
its true value under this act.”

The Supreme Court (case p 16 line 3 °) says the 
only possible justification for exempting this property 
from the operation o f the General Tax Act is that it was 
subjected to its full share o f the tax burden under the 
Voorhees Franchise Tax Act. The whole point in this 
case is, therefore, whether it is so subjected to this tax 
burden under the Voorhees Act.

III.

VOORHEES FRANCHISE TAX IS UNCONSTITUTIONAL.

The company relies upon this act to defeat the tax 
levied by the city. The city contends that this act is un-
constitutional because it violates Subdivision 12 o f Sec-
tion 7 of Article 4 of the Constitution, which provides
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that property shall be assessed for taxes under general I 
laws and by uniform rules, according to its true value.

This act violates this constitutional provision in several I 
respects.

(a ) A  payment o f two per cent, upon gross receipts 
is not a tax.

Whatever may be the nature o f these franchises 
whether an interest in real estate or a license to do busi- ! 
ness, it is plain that their value is easiljf ascertainable. It 
is a matter o f which the Court will take judicial cogniz-
ance. It is a well known fact that these street railway 
properties are bought and sold in the markets with 
great frequency, and it is therefore clear that the market 
has a very feasible' method o f ascertaining the value of 
the property, including the franchises. They are, tncre- 
fore, property capable of assessment, and being so capable 
they are to be assessed by some taxing authority. Prop-
erty must, under our Constitution, be taxed, not on the 
basis o f income, but “ according to its true value.” A 
two per cent, tax upon their gross receipts is in no sense a 
tax. It may be a license fee and commutation of taxes, 
but it has no relation whatever to the value of the fran-
chises. This is apparent from the slightest investigation. 
A  street railway which runs through country districts 
over public highways may be run at a loss, or it may 
be run at a loss through some one town through which 
it passes. Certainly the receipts from its operation will 
differ according to the density o f the population along its 
line. Supposing the line does not pay as a whole, as 
some o f our seaboard trolleys have not paid. In this 
case the receipts, after deducting operating expenses, 
will not suffice to pay interest upon the bonds which rep-
resent the actual cost o f the construction.

It is evident that here the privilege to lay tracks in the 
streets has no value whatsoever, and yet the two per 
cent, o f the gross receipts is exacted. It is obvious, there-
fore, that this is not taxation, that is, an annual assess-

ment o f property according to its value.
Again, in a great city the density o f population may
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make the franchise or privilege o f  enormous value, in 
which event two per cent, o f the gross receipts would 
produce to the municipality an amount o f money very 
much less than would be the case if this great privilege 
was annually assessed at its true value, and taxes levied 
upon it at the local rate o f taxation. The distinctive char-
acteristic of taxation is an annual assessment o f property 
at the hands o f some properly constituted authority. It is 
obvious that the Legislature could not by this have be-
lieved that two per cent, o f  the gross receipts o f a 
corporation would work out the same annual amount o f 
revenue for the municipality as would an annual as-
sessment of the value o f the franchises; but even if the 
Legislature did think so they were mistaken, and the 
fact is as stated. Consider, also, this case. Jersey City 
granted a franchise years ago for an elevated structure 
from the Central Railroad ferry to and over the hill. Some 
work was done under this franchise, but the work was 
never completed. This franchise is in the market to-
day. It has a large value, but the company, having 
no gross receipts, pays no tax upon it all. Yet it is 
a piece of property and valuable. This point clearly 
appears if you consider this question: Suppose the V oor- 
hees law provided that the two per cent, tax should cover 
all the property, real and personal, o f the com pany; 
would it then be legal? W ould it not obviously be a mere 
arbitrary commutation o f  taxes? This act is, therefore, 
not taxation at all. It is a partial exemption from the 
burden of taxation as to the rich and prosperous trolley 
companies, a complete exemption in other cases, and it 
is an unfair imposition o f the tax burden upon those 
companies which are run at a loss or whose franchises 
have little or. no value. It is, therefore, not an assess-
ment at all and consequently is not within the constitu-
tional provision that property shall be annually assessed 
for taxation.

This contention receives added strength when you 
consider the words o f the first section o f  the Voorhees 
Franchise Tax A ct (Laws o f 1900, page 502).: “ All 
the property, real, personal and franchises o f all * * *
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corporations * * * having the right to use * * I
* public street * * * shall hereafter be valued, 
assessed and taxed as hereinafter provided.” It is, 
therefore, evident that by this act the Legislature intended I 
to bring into the domain o f regular taxation these fran- 
chise values, and that it was not intended that these values I 
should be longer exempt from taxation in whole or in I 
part.

(b )  The Voorhees Act is further unconstitutional be- j 
cause it classifies property for the purposes of taxation, 
and then applies rules which are not uniform to different 
kinds o f property included within the class. The act, 
broadly speaking, establishes a class including all the 
property, real, personal and franchise, of corporations 
which have the right to use public streets. It then pro-
vides that the land and buildings constituting their power-
houses and the rails, sleepers, poles, wires and other tang-
ible property in the streets, and the trolley cars, shall 
all be annually assessed by the local assessors and taxed 
at the local rates. It then provides that the corporations 
in question shall return annually to'the State. Board of 
Assessors a statement o f  their gross receipts, and that 
an- annual franchise tax o f two per cent, upon said re-
ceipts shall be assessed by said State Board of Assessors, 
which Board shall annually ascertain and apportion the 
franchise tax to the various taxing districts in proportion 
to the value o f the property located in the public streets. 
An amendment to this act (Pamphlet, Laws of I9°3> 
Chap. 142), gives the Board o f Assessors discretion as to 
this distribution. The effect o f this statue, therefore, is 
to make a class fo r  the purposes o f taxation of all the 
property o f corporations using public streets, and then 
to apply to certain property o f this class one rule of taxa-
tion, to wit, an annual assessment by local assessors and 
taxation thereof at local rates, and to another portion 01 
this class no assessment at all but an arbitrary annual pay-
ment to the State, which is to be divided by the State 
Board of Assessors among the municipalities affected. 
W e contend that the legislature having established a class,
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the constitutional requirement that property shall be as-
sessed by uniform rules requires that the same rule o f 
assessment shall be applied to all property in the class, 
and that the same assessors shall value all o f the prop-
erty in the class. That this is so, clearly appears from 
considering some illustrations. W ould it be possible to 
provide that the property o f a single owner in the same 
municipality should be assessed in part by the local 
assessors and in part by the State Board o f Assessors, 
the proceeds in each instance to be sent to the munici-
pality? If the proceeds o f this tax went to the state, there 
might be some basis for having a part o f it assessed by 
one board and part o f it by another. W ould it be legal 
to provide that the property o f corporations running 
silk mills should be subject to taxation by a special law 
which should provide that all the mills and contents 
should be assessed by the local assessors, but that all 
the houses owned by the mill corporations and rented 
to the operators should be assessed by the State Board 
of Assessors, and the proceeds in both instances to be 
remitted to the municipality in which all the property 
was situated? W ould it be legal for such act to provide 
that the rate upon the houses should not exceed one 
per cent, o f the valuation in any one year, but that upon 
the mill it should not exceed one-half o f one per cent. ? 
In other words, is it not clear that if you segregate by 
law any property into a class for the purposes o f taxation 
where the proceeds o f the tax are to go to the locality, 
the constitutional provision o f  uniform rules necessi-
tates an annual valuation o f all the property in the class 
by the same assessing body and the application to such 
valuation of the identical rate o f taxation?

When it is considered that o f all the property owned 
by corporations having the right to maintain structures 
in the public streets, the value o f the franchise granted by 
city ordinance is a monopoly, and is the most easily 
ascertained, and that it has all the attributes of property, 
facility of ascertainment o f value, exchangability in the 
open market, capacity of description in a written instru-
ment, feasibility o f  pledging by mortgage, the ability
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to separate it from all other property; the strength of the 
argument that its taxation should be by the same rule as 
that which applies to the other property of the corpora-
tion having these essential characteristics, is unanswerable. 
For these reasons we submit that this act of 1900 is 
plainly unconstitutional in that part which requires the 
two per cent, tax upon gross receipts to be paid in lieu 
Of all other taxes upon franchises. The attention of the 
Court is called to the fact that the last section of this 
&ct provides that if any other part o f the act is held 
Unconstitutional, it shall not affect the remainder of the 
act. It is therefore possible to strike out of this act 
every provision with reference to the two per cent, tax 
Upon gross receipts and have left a complete working 
statute according to the terms o f which all the property 
including the franchises can be assessed annually for 
taxation within the constitutional provision for uni-
formity.

IV .

POINTS IN OPINION OF SUPREME COURT.

The opinion of the. Supreme Court, we submit, does 
not answer the foregoing reasoning. The Court says, 
(Case, Page 1 6 ) that “the only just reason Tor
exempting such property (to wit, franchises) from the 
operation of the (Voorhees) Act is that it is subjected, 
in the opinion of the Legislature, to its fair share of the 
public burdens by other legislation.”

W e start then with the declaration of the Court in 
support of our contention that it is the plain intention 
of the Legislature that this class of property should bear, 
and by the provisions of the Voorhees Act, would, in the 
opinion of the Legislature, be compelled to bear, its just 
share of the burdens of taxation.

On page 1 7  of the case the Court says: “The objections 
to the constitutionality of the act are tw o: ( 1 ) That a tax 
upon gross receipts is not a tax according to true value as-
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required by the constitution, for the reason that the per-
centage of gross receipts must be levied though the exer-
cise of the franchise may actually involve a loss and 
the franchise may be of no value; ( 2 ) that the act at-
tempts to provide two different methods of taxation for 
the property of the corporation, one by local assessors 
according to its value, the other an arbitrary imposition 
by a State Board. The first objection is fatal to the val-
idity of the act if the franchise tax thereby imposed is 
a property tax; if it is not a property tax, the second ob-
jection is without force.”

Here is the first error in the opinion of the Supreme 
Court. The statement that “the first objection is fatal to /
the validity of the act if the franchise tax thereby imposed 
is a property tax; if it is not a property tax, the second 
objection is without force,” is absolutely without any 
reason to support it. On the contrary, if the tax is not a 
property tax, that fact does not destroy our second objec-
tion, but only makes it more forcible and absolutely un-
answerable. Even if the franchise tax is not a property 
tax, the act still provides two different burdens and meth-
ods of taxation for two different sub-divisions of the same 
class of the property of the corporation; it provides for 
full taxation of one sub-division of this property, to wit, 
real estate and tangible personality in the streets, by an 
annual assessment according to value, and as to the other 
sub-division of the class, to wit, franchises, that is, special 
privileges in the streets or a monopoly privilege to carry 
on a certain business, subjects them to partial taxation 
in the shape of a license tax or exempts them altogether.
It is admitted by the Court that this tax is not a property 
tax, that is, a tax upon value. If it is a mere license tax, 
as the Court suggests, then it either is or is not a tax 
which causes this class of property to bear its fair share 
of the public burden. The Court admits that the first 
objection is fatal to the validity of the act if the fran-
chise thereby imposed is a property tax, that is a tax upon 
value, and in the next breath the Court says that it was 
the intention of the Legislature that this property should 
bear its share of the tax burden, that is, should be as-
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sessed and taxed according to value, that is, should be 
subjected to a property tax. The Court confuses, we 
submit the point in this controversy in this utterance 
The point upon which we are insisting is that it is 
the intention of the Legislature that these special 
monopoly privileges granted by the cities shall bear their 
just proportion of the public tax burden, and the only 
justification for excluding them from the general tax act 
of 1903 is, as the Supreme Court says, that this property 
is subjected to its fair share of the public burden by the 
Voorhees Franchise Act. The only way in which it can 
be subjected to its fair share of the public burden is that 
it should come under the system of law by which we 
ascertain in this State what is the fair share of the public 
burden, to wit, annual assessment by some competent 
assessment tribunal. . To say that this is not a property 
tax is simply to beg the point. The point is that this 
property does not bear its- fair share of the public burden 
by the imposition of the tax of two per cent, upon 
the gross receipts, and that it should be subjected to 
a property tax.

On Page 17  of the opinion of the Supreme Court they 
say: “The tax on gross receipts is not a property tax, 
but a license tax imposed by the State as a condition pre-
cedent to the exercise of special privileges in the streets. 
We ought not, unless compelled to, adopt a construction 
which would make the act a clear violation of the con-
stitution requiring that property to be assessed at its 
true value.”  We submit that this is to turn this whole 
case bottom side up. The Court, we submit, ought not 
unless compelled to do so, to adopt a construction which 
would enable this extraordinary valuable class of prop-
erty to escape its just share of the public burden, which 
the constitution requires it should bear. The constitution 
is more sacred than the Voorhees law.

The opinion of the Court goes on to say (Case pages 
1 7 , 18 , 19 , 20 and 2 1 ) that this Voorhees Law Tax is not 
a property tax, but that it is a license tax. All of the cases 
which it cites in support of this contention are cases of 
taxation upon the license or privilege to be a corporation.
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So far as these cases and this reasoning of the Court 
are relevant they show that the Voorhees act only pro-
fesses to tax the right to be a corporation, and does not 
pretend to tax these special* privileges obtained by the 
Company by the exercise of the right to be a corporation. 
All of these cases are outside the question. The point 
is that the Voorhees law does not compel this property 
to bear its fair share of the public burden. All these 
cases quoted by the Court relate simply to a license fee or 
tax upon the right to be a corporation. The property 
which we have attempted to tax is an entirely different 
thing. The right to exist as a corporation and the right 
to acquire property, granted by the State, .are an entirely 
different thing from the property which the com pany 
acquires from  private individuals or public bodies i n  t h e  
ex e r c is e  o f  s a i d  r i g h t . For instance, the trolley com-
pany pays a franchise or license tax for the privilege of 
carrying on the trolley business. What is the trolley busi-
ness? It is, ( i )  the obtaining of permission to run 
through public streets. It is, ( 2 ) the obtaining permis-
sion in many cases to. run over the land of private indi-
viduals. It is, ( 3 ) the purchase of equipment by which 
to run its cars. It is, (4 ) the purchase of real estate 
upon which to erect its power houses. It is, ( 5 ) the 
laying of tracks, and running of cars thereon. All this 
property of necessity must be subject to its proper 
share of taxation. The confusion in this whole case 
arises from the failure to see that an ordinance granted 
*by a municipality to maintain trolley tracks in the 
streets and run cars thereon, is a piece of property, ex-
actly like the piece of property represented by the consent 
granted by private owners to maintain tracks over private 
real estate; and that both of these privileges, one granted 
by the city which owns the surface of the street, and the 
other granted by a private individual who owns the 
surface of his own land, are identical, so far as the 
nature and characteristics of property go, with power 
houses, real estate, poles, wires, or any other personal 
or real property. If once the Court grasps the point that 
the ordinance of the city granting the monopoly privilege



16

in the streets is as radically different from the franchise 
to be a corporation as is a power house from such a 
franchise, then the solution of this problem becomes per-
fectly clear. Either it was/the intention of the Legisla- 
ture by the Voorhees act to provide for a license tax upon 
the privilege or franchise to be a corporation; (in which 
event these monopoly privileges in the streets are to be 
annually assessed and valued by local assessors exactly 
as the power houses and other property are to be assessed 
and taxed), or it was the intention of the Legislature 
that the word “ franchise” should include not only the 
right to be a corporation, but should include any otner 
piece of property to which the name franchise might be 
applied, irrespective of the value or nature of that special 
franchise or piece of property. In either event our con-
tention must be upheld. If the first construction is right, 
then the right to maintain trolley tracks in the street 
of Jersey City is a piece of property separate, distinct and 
apart from the right to be a corporation, and as such is 
taxable like any other real estate, if it is held to be real 
estate, or like any other personalty if it is held to be 
personalty. If, however, it was the intention of the 
Legislature that the tax, whether license or property, 
was intended to apply to special privileges like the priv- 
ige to maintain tracks in Jersey City, as well as the 
privilege of being a corporation, then the Legislature has 
made a mistake. It has attempted to do something 
which it has not the legal power to do. That is to say, 
it has attempted to apply the principle of a license tatf 
( which can only be imposed upon the power to be a corpo-
ration) to a special privilege which is sometimes loosely 
called a franchise, but which when analyzed is seen to 
be either an easement in real estate, or a monopoly privil-
ege to do business in our streets. The Legislature has no 
power to do anything of this kind. Whether the fran-
chise to forever maintain a trolley track in the streets of 
Jersey City is an easement in real estate or is a privilege 
or permission to do business, it is a piece of property 
having entirely different characteristics from the right to 
be a corporation.
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1 There is absolutely no reason why the tax upon the 
right to be a corporation should not be imposed, and in 
addition a property tax upon the value of any special 
franchise granted by any city in any particular street. 
In fact, on Page 20  of the Case the Supreme Court quotes 
the famous Metropolitan Street Railway Case in New 
York, by which the Ford Franchise Tax Law was tested, 
and approvingly says, that it was there held that the right 
to be a corporation could be taxed by a license tax and in 
addition thereto a property tax could be imposed upon the 
value of the franchise or privilege in the streets. The 
point of this whole controversy is this: Either the 
Voorhees franchise tax attempts to impose a property 
tax upon special privileges in the streets or it does 
not. If it does, it has attempted to impose it according 
to rules which are contrary to our constitution, that is 
to say, by classing it together with the right to be 
a corporation and fixing thereon an arbitrary tax, 
instead of separating the right to be a corpora-
tion from the special privilege to do business in 
the streets ajid causing the latter to be annually assessed. 
If it does not attempt to impose a property tax upon 
these special privileges, then these special privileges are 
property which is not covered by the Voorhees Franchise 
Tax Act, and therefore is not within the exception of th* 
General Tax Act of 19 0 3 , and is therefore property sub-
ject to -taxation like any other real or personal property 
in Jersey City.

The concluding sentence of the Supreme Court’s 
opinion illustrates again the confusion into which 
the Court has fallen upon this subject. “ It was for 
the Legislature to determine (Case Page 2 1 , Line 40) 
whether the tax imposed by the act of 1900  was a fair 
apportionment of the public burden without subjecting 
the prosecutors to a property tax upon the value of the 
franchise in addition.”

This sentence lays down a legal principle which we 
submit is unsound. It is not for the Legislature to deter-
mine whether two per cent, upon the gross receipts is a 
fair apportionment of the public burden upon the fran-
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thises or special and monopoly privileges in our street 
without subjecting them to a property tax also. That 
Statement simply begs the question once more. The opin-
ions of the Legislature upon the question whether this 
method of taxation would result in the property of the 
Company bearing its fair share of taxation, is immaterial. 
The point is, d o e s  i t  a s  a  m a t t e r  o f  f a c t  b e a r  i t s  f a ir  
s h a r e  o f  t a x a t i o n  ? It would be preposterous to hold 
that if the Legislature should pass a law saying that any 
class of property, the silk mills of Paterson for instance, 
would bear its fair share of the public burden by having 
hn arbitrary tax per square foot of the mill buildings 
levied upon it each year, that such a law could be upheld 
by the Court simply because it was the legislative opinion 
that the law would impose a just share of the public bur-
den upon the owners of these mills. The fact would yet 
remain, do the mill properties bear their fair share of the 
public burden, and that fact would have to be ascertained 
hot by quoting the opinion of the Legislature, but by the 
consideration of evidence and by the application of the 
constitutional rules in reference to taxation. When we 
come down to the question of opinion, the opinion of the 
Court is the determining factor, not the opinion of the 
Legislature. The Legislature might be of the opinion 
that the act of 1900  imposed a fair share of the public 
burden upon these corporations, but if the Court is of 
a different opinion and sees clearly that a special privilege 
in Jersey City of enormous value by this statute escapes 
its fair share of the public burden, then the Court must 
hold that the statute is void. Suppose the Voorhees law 
had provided that the two per cent, tax on gross receipts 
was to be in lieu of all taxes upon the real and personal 
estate of the company; would the fact that in the opinion 
of the Legislature such a provision would cause the com-
pany to bear its fair share of the tax burden be con-
sidered as conclusive by this Court? Would not the 
Court at once say that the fact, and not the opinion of the 
Legislature, must determine the validity of the law ? This 
seems to us to be too plain for argument. The Court 
has simply fallen into an obvious error—that of assuming
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that if the Legislature is of the opinion that A. B. is 
paying his fair share of taxes, that such an opinion pre-
vents an examination by the Court, and by public officials 
into the fact as to whether or not the opinion of the 
Legislature was or was not correct. The only way in 
which the opinion of the Legislature could be relevant 
would be in the event that the Legislature turned itself 
into a taxing body and formally by resolution assessed 
everybody’s property at a certain value every year, and 
even then that opinion would be subject to review by 
the Court upon evidence.

The Supreme Court reasons in a circle. It says these 
privileges here taxed are property and taxable as such; 
it says the only justification for exempting them from the 
General Tax Act is that they are subjected to their fair 
share of the burden of taxation by the Voorhees act. 
It says the Vorhees Act does not impose a property tax 
at all, which is equivalent to saying that it does not bear 
its fair share of the tax burden. When we say that the 
Voorhees act does not impose such a tax burden the 
Court simply says that the Legislature was of the opinion 
that it did. *

The truth is that the Legislature either intended to 
commute the tax burdenMiable to be imposed upon these 
privileges by imposing a tax upon gross receipts, which 
it had no power to do, or it intended that the two pei 
cent, tax should be a license tax upon the power to be a 
corporation, and that a property tax in addition upon 
special privileges in city streets should be annually as-
sessed and collected exactly as the taxes upon the other 
real and personal property of the company. Once the 
Court concedes that these privileges are property and 
taxable as property, as this Court has held, the result 
must follow that being property they must be subjected to 
the same kind of taxation as is imposed upon other prop-
erty having like characteristics, that is, having a value 
subject to change and, therefore, requiring annual assess-
ments. A license tax. can only apply to property which 
is always of the same value, to wit, the value which is 
charged bv the State for a similar charter.
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We submit, therefore, that the contention of the city 
should be sustained.

Respectfully submitted,

ROBERT CAREY, 
Attorney for Jersey City.

G e o r g e  L. R e c o r d , 
of Counsel.
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Brief for Defendant in Error.

The taxing authorities o f  Jersey City levied an as-
sessment o f  taxes against the North Jersey Street Rail-
way Com pany for the year 1903 on “ cars and other 
personal property”  and “ tracks, trolley wires, poles, 
overhead construction, &c.”  The amount o f the former 
assessment was $346,000, upon which the tax was 
$9,515. On the second item the amount o f the assess-
ment was $492,000 and the tax $13,530. These taxes 
were both paid to the City Collector (p . 12, 1. 13, of 
C ase). F or the year 1904 an assessment was also levied 
by the taxing authorities o f  the city against the Rail-
way Company on  the same items. The valuations were 
the same, but ow ing to a reduction in the tax rate the 
amount o f  tax on the first amount was $9,480.40, and 
on the second $13,480.80. These taxes were also paid 
to the City Collector (p . 13, 1. 30, o f  Case).

A n  additional assessment o f  taxes was also levied 
against the company by the taxing authorities of the 
city for the years 1903 and 1904. This additional as-
sessment fo r  the year 1903 was expressed to be on “per-
sonal property, the contract, rights, privilege, license or 
franchise made with or granted to  the Jersey City and 
Bergen R. R. Co:, by an ordinance adopted by the Com-
mon Council o f  Jersey City and approved December 
20, 1859.”  The amount o f  this tax was $275 on a val-
uation o f  $10,000 (p . 12, 1. 25, o f  C ase). The addi-
tional assessment for the year 1904 was expressed to be 
upon “ Personal property, the right, privilege or priv-
ileges owned or controlled by said company o f laying 
and maintaining street railway tracks and appurtenances 
in the streets o f  Jersey City and operating their trolley 
cars thereon,”  The amount o f  this tax was $274 on a 
valuation o f  $10,000. W rits o f  certiorari were al-
lowed to review these tw o additional assessments, and 
upon these writs the assessments were set aide by the 
Supreme Court (pp. 22, 23 o f  Case). It is to review 
these judgm ents that these writs o f  error were taken.
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For the year 1903 the North Jersey Street Railway 

Company made return to the State Board o f  Assessors 
of its gross receipts, pursuant to the provisions o f  the 
Voorhees Act o f M arch 23, 1900, entitled “ A n  A ct for  
the taxation o f  all the property and franchises o f  per-
sons, co-partnerships, associations or corporations using 
or occupying public streets, highways, roads or other 
public places, except municipal and corporations tax-
able under the act entitled ‘A n  A ct for the taxation 
of railroad and canal property/ approved A pril tenth, 
one thousand eight hundred and eighty-four, or any o f  
the supplements or amendments thereto.”  ( P . L . ip o o , 
p. 502.) Upon this return the State Board assessed 
against the company, under that act, a franchise tax o f 
two per centum on its gross receipts. This tax amounted 
to $88,746, o f  which $14,415.98 was apportioned to 
the taxing district o f  Jersey City and paid to  the City 
Collector by the company (p . 12, 1. 34, o f  C ase), A  
similar return was made by the company fo r  the year 
1904, upon which taxes tO' the amount o f  $93>74°-97 
were assessed by the State Board. O f this amount 
$16,478.24 was apportioned to Jersey City and paid to 
the City Collector by the company (p . 1 4 ,1. 12, o f  C a se ).

The status o f  the legislation upon this subject is th is . 
In 1903 the Legislature passed a revised tax act dealing 
generally with the assessment and collection o f  taxes 
within this State (P . L . I 9 ° 3 > P• 3 9 4 )• Section 3 o f 
this act exempts from  taxation under that act inter alia 
“all offices and franchise's^nd all property used for rail-
road and canal purposes, the taxation o f  which is pro-
vided for by any other law o f  this State.”  ( Id ., p-_3 9 >̂ 
subdivision 8 .)  The Supreme Court, in construing this 
subdivision, held that the words “ the taxation o f  which 
is provided for  by any other law o f  this State was a 
limitation applied to  “ all offices and franchises, as 
well as “ all property used fo r  railroad and canal pur* 
poses.” I f  this construction be not sound the effect o f  
this provision is to exempt from  taxation all franchises, 
and therefore, the assessments under review must fail.
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as made upon franchises thus exempt from the imposi-
tion o f  taxes.- By an act o f  the Legislature approved 
M arch 23, 1900 (P . 1 . 1900, p. 5 0 2 ) ,  commonly known 
as the Voorhees Act, a method is provided for the tax-
ation inter alia o f  the franchises o f  corporations usin» 
or occupying, public streets. The argument of the city 
is based upon the correctness o f  the construction placed 
by the Supreme Court upon subdivision 8 of Section 3 
o f  the General T a x  A ct o f  1903, and is that the provision 
o f  the Voorhees law for  the taxation o f  such franchises 
is unconstitutional and void, and that, therefore, the 
taxation o f  such franchises is not provided for by any 
other law o f  this State.

The importance o f  this question is manifest when it 
is recalled that according to the annual report of the 
State Board o f  Assessors the taxes assessed under this 
provison fo r  the year 1905 amounted to $478,437.09, 
o f  which, the sum o f  $109,369.36 was apportioned to the 
county o f  Hudson.

The tax in question is, therefore, on its franchises to 
use the streets. Such tax the city has nô  right to levy.

This whole question was decided, by this Court in the 
case o f  N ezm rk  v. State Board o f  Taxation , 38 Vroom 
246 .

The Court, speaking through the Chief Justice, said: 
. “ That there is an inherent value in the property 
“ o f  the North Jersey Street Railway Company 
“ over and above the cos«t o f  reproducing its rails, 
“ stringers, poles, wires, power-house, &c., needs 
“ no demonstration. That value, however, 
“ springs not out o f  any ownership by the com-
p a n y  in the soil o f  the highway over which its 
“ road passes, but out o f  its ownership of the 
“ franchise-to maintain and operate its road over 
“ those highways, and to  collect tolls from all 
“ persons traveling upon it.

“ This franchise is property, and taxable as 
“ such ( State B oard o f  A ssessors  vs. Central R- 
“ R . C o .} 19 V r o o m  1 4 6 ) ,  but under present legis-
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“ l a ti o n t h e ri g h t t o t a x i t h a s b e e n r e s e r v e d b y 

“ t h e S t a t e t o i t s elf, t h r o u g h i t s S t a t e B o a r d o f 

“ A s s e s s o r s, a n d n o t d el e g a t e d t o t h e s e v e r al 

“ m u ni ci p ali ti e s t h r o u g h w h i c h t h e c o m p a n y’ s 

“ r o a d p a s s e s. ”

T he C o u r t al s o h el d t h a t s u c h a n a s s e s s m e n t o f  t a x e s 

c o ul d n ot b e s u s t ai n e d, a s u p o n a n y r e al e s t a t e i n t e r e s t 

whic h t h e c o m p a n y h a d i n t h e s t r e e t, a p p r o v i n g i n t h a t 

r e s p e ct t h e m i n o ri t y o p i n i o n i n t h e S u p r e m e C o u r t o f 

J u dge G a r ri s o n i n t h e s a m e c a s e.

Ne w a r k  v s. St at e B o a r d of T a x ati o n, 37 V r.

466.   ■  , , H
T his di s s e n ti n g o p i n i o n, a f t e r w a r d s a d o p t e d b y t h e 

Co urt, h ol d s t h a t t h e t r oll e y c o m p a n y e n j o y s n o t a x a bl e 

real est at e i n t h e s t r e e t b u t o n l y a n e x e c u t e d li c e n s e t o 

parti ci pat e i n t h e c o m m o n e a s e m e n t i n a n a u t h o ri z e d 

ma n ner.
T h e st u ati o n p r e s e n t e d b y t hi s r e c o r d i s s o m e w h a t 

c uri o us. T h e m u n i ci p ali t y i s a t t a c k i n g t h e c o n s ti t u ti o n 

alit y o f a l e gi sl a ti v e a c t.  T h e p o w e r a n d d u t y o f  t h e 

j u di ci al d e p a r t m e n t o f  t h e g o v e r n m e n t t o > r e s t r ai n t h e 

l e gisl ati v e a n d e x e c u ti v e d e p a r t m e n t s w i t h i n c o n s ti t u -

ti o nal li mi t a ti o n s i s u n d o u b t e d w h e n t h e q u e s ti o n s a r e 

pr o perl y p r e s e n t e d f o r d e t e r m i n a ti o n.  T h e r e i s, h o w -

ever, n o j u d i ci al p o w e r t o  dl e cl a r e a n a c t u n c o n s ti t u -

ti o nal e x m e r o m o t u .   T h e v ali d i t y o f  t h e a c t m u s t b e 

c hall e n ge d b y s o m e p e r s o n a ff e c t e d b y i t a n d h a v i n g a 

st at us t o a n n o u n c e s u c h c h all e n g e.  C o u l d t h e l e gi sl a ti v e 

de part me nt b e h e a r d t o a t t a c k t h e c o n s ti t u ti o n ali t y o f 

a n act w hi c h i t h a d i t s elf p a s s e d ?  C o u l d t h e e x e c u ti v e 

de part me nt b e h e a r d t o  a t t a c k t h e c o n s ti t u ti o n ali t y o f  a n 

act w hi c h h a d r e c ei v e d i t s a p p r o v a l ?  C o u l d a n y s u b-

or di nat e o ffi c e r h o l d i n g u n d e r t h e l e gi sl a ti v e o r e x e c u -

ti ve d e p art m e nts e x e r ci s e a p ri v il e g e w h i c h w a s d e ni e d 

t o his s u p e ri o r ?  C a n a n y m u ni ci p ali t y, w h o s e e xi s t e n c e 

a n d p o w er s a r e d e ri v e d s ol el y f r o m  t h e s e d e p a r t m e n t s 

a n d w hi c h i s n o m o r e t h a n a n a g e n t o f t h e S t a t e f o r t h e 

■ a d mi nistr ati o n o f  l o c a l g o v e r n m e n t, e x e r ci s e t h e p ri v i-

l e ge w hi c h it s s u p e ri o r a n d c r e a t o r c o u l d n o t e x e r ci s e ?
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I.

T h e ; M e t h o d  o f * A s s e s s i n g  F r a n c h i s e s  U n d e r  t h e  

V o o r h e e s  A c t  i s  n o t  U n c o n s t i t u t i o n a g .

Adm itting, however, for  the purpose o f  the argu-
ment, that the plaintiff in error has a status to attack 
the validity o f  that part o f  the A ct o f  1900, which deals 
with the taxation o f  franchises, upon what ground can 
that attack be sustained?

The sole objection urged against this part o f  the Act 
o f  1900 is that it is in violation o f  that clause o f the 
constitution which provides that “ property shall be 
assessed for  taxes under general laws and by uniform 
rules, according to its true value.”

N ow  we insist that the tax on gross receipts is not a 
property tax, but a license tax imposed by the Stafe as 
a condition precedent to the exercise o f  special privileges 
in the streets. The reasoning o f  the opinion below on 
this point, is clear and convincing and need not be re-
peated here. But assuming that it is a property tax 
there is no vice in the act due to the omission o f any-
thing which, as the subject o f  taxation, should be within 
its purview. Such contention, if made, could not pre-
vail :

First, because the act, both in title and body, is suffi-
ciently broad to  cover “ all the property and franchises 
o f  persons, co-partnerships, associations or corpora-

tions”  o f  the class designated, and
Second, because the constitutional provision in ques-

tion does not ¿bridge the power o f  the Legislature to 
select the classes o f  property upon which the burden of 
public taxation shall be laid.

State B oard o f  A ssessors  vs. Central Railroad 

Com pany, 19 V room  1, S . C. on E rror Id. 140- 
Tippett vs. M cG rath , Collector, 41 Vroom no, 

affirmed on error, 42  V ro om  338 .
N or can it be successfully contended that there is any 

lack o f  uniform ity in the rule adopted for the assess-

ment o f  this class o f  property.
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In his brief in the Central Railroad case, printed in 

io Vroom, at page 253, the learned Attorney-General 
gave the follow ing definition :

“ A  uniform  rule is a rule which puts an equal 
burden on all subjects that may be brought in 

• competition with each other.”  
and again on the same page :

“ Equal taxation is such as is uniform  on the 
class, and the class that possesses the inherent 
qualities which render it necessary that their 
taxes should be equal, to be just, are principally 
the individuals o f  a class w ho would suffer by 
competition in the same business if taxed more 
than others engaged in it.”

Chancellor Runyon, in the same case (page 7 9 ), re-
ferring to the uniform ity requirements o f  the Consti-
tution, said :

“ The constitutional provision does not take 
away from  the Legislature the power o f  select-
ing the subjects o f  taxation. But it does require 
that all the members o f  the class selected shall be 
included in the taxing law, and that the rule 
applied thereto shall be uniform  as to the whole 
o f the class.”

Mr. Justice Scudder said (page 2 9 0 )  :
“ Besides the requirement that property shall 

be assessed for  taxes under general law it must 
also be assessed ‘by uniform  rides.’ The w ord 
‘uniform ’ is defined as ‘not variable,’ ‘not differ-
ent,’ ‘having thè sam e'form  or manner.’ A s it 
stands in this paragraph o f  the constitution it 
means that rules must not be variable in their 
application to the subject o f  taxation included in 
the classification o f  property. In the H ea d  M o n e y  
Cases, 112 U . S . 5 8 0 , 5 9 4 , in construing the 
clause o f  the Constitution o f  the United States, 
that all duties, imposts and excises shall be 
uniform throughout the United States,’ the court 
said: ‘The tax is uniform  when it operates with
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the same force and effect in every place where 
the subject is found. * * * The rules for
taxation must be uniform  as to the property in 
in the class on which it operates. A s to railroad 
property, all property in that class must be 
assessed for taxes by the same rules.’ ”

Mr. Justice Parker said (page 304) :
“ The uniform ity o f  rules in taxation .which 

the constitution requires is that uniformity which 
operates on the whole o f  a class. A  tax upon 
property o f  railway corporations should be gov-
erned by uniform  rules as to the property o f all 
such companies used for railroad purposes. The 
act o f  1884, now  under examination, is within 
this rule. It operates uniform ly upon the prop-
erty o f  all railroad corporations used for  rail- 
road purposes, being, as has been already demon-
strated, a distinctive class, by reason o f inherent 
qualities, and therefore not antagonistic to the 
constitutional requirement o f  uniformity.”

M r. Justice Reed said (page 325) :
‘U niform ity requires an equality o f  operation 

upon all property o f  the same class. It means 
that each owner o f  property o f  the class shall 
bear his proportion o f  the tax levied upon  all the 
property com prising the class. I f  the value of 

1 the main stem and passenger depots o f  each one
o f  all the companies in the State bear a like pro- 

. portion to the value o f  its other property o f  the
same class, then the practical operation o f  this 
part o f  the law would be uniform .”

Beyond all question, the rule o f  uniform ity as thus 
defined has been observed by the Legislature in passing 
the act in question. T he same rate o f  assessment, the 
same basis upon which that rate shall be com puted, is 
applied to all o f  the persons, co-partnerships, associa-
tions and corporations o f  the class indicated. The 
pow er of. the Legislature to divide persons and property 
for  the purposes o f  taxation where that , division is based
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upon a  proper classification is to o  firm ly established in 
this c o u r t  to  be n ow  open  to  question. It has n o t been 
and c a n n o t  fa irly  be  suggested  that the classification 
adopted in this case is- n ot a proper one. S u re ly  the 
right o f  using  o r  o ccu p y in g  the public h igh w a ys is a 
mark w hich m ay p rop erly  be  used as a basis fo r  such 
classification.

N o r  does the m ethod  o f  assessm ent p rov id ed  depart 
from th e  basis o f  true value.

T h e  fact that in its operation  a  m eth od  o f  taxation  
results in im p osin g  an unequal burden  upon  different 
property ow ners is n o t necessarily  fatal to  the act under 
our constitutional p rov is ion . In  State Board o f  A ssess-
ors v s . Central Railroad Company, i p  V room , at page 
282 , t h e  C hancellor in the p reva ilin g  op in ion  in this 
court said :

“ It m ay be1 added that n o  system  o f  taxation  
can be devised w h ich  w ill be  free  fro m  criticism  
on the g rou n d  that in som e w a y  o r  other it w ork s 
unequally o r  lacks com plete  u n iform ity . 'S a id  
the C ou rt in State R a ilroa d  T a x  C ases : ‘P er fe ct 
equality  and perfect u n form ity  o f  ta xa tion  as 
regards individuals o r  corporation s, o r  the d iffe r -
ent classes o f  p roperty  su b ject to  taxation,, is a 
dream  unrealized. It  m ay  be  adm itted that the 
system  w h ich  m ost nearly  attains this is the best. 
But the m ost com plete  system  w h ich  can be  de-
vised m ust, w hen w e  con sider the im m ense 
variety  o f  sub jects  w h ich  it necessarily  em braces, 
be im perfect.’ ”

It  m ust be rem em bered that franchises o f  this sort 
m ay be difficult to  va lue accurately. It is said; that they 
are bought and so ld - in the open  m arket, and that, there-
fore, their va lue can be  ascertained in that w ay. H o w  
often is th is true ? T h e ir  securities are, o f  course, 
dealt in but the value o f  th ose  securities in vo lves  m any 
elem e n ts  besides the true value o f  the com pan y  s fran -
chises. T h e  quality  o f  the m anagem ent o f  the com - 
pany, its prospects fo r  fu ture  developm ent o r  the reverse,
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the character and value o f  its tangib le  property , the rela-
tion  o r  adaptation  o f  that prop erty , the use fo r  w h ich  it 
is intended, the relations w hich  a particu lar com pan y  
m ay bear to  other com panies, the con d ition  o f  th e so- 
called m oney  m arket, the rise and fall in the v a lu e  of 
oth er securities, all bear upon  the m arket value o f  the 
securities in question. N o n e  o f  these have any relation  
to the value o f  the franch ises independently  con sid ered . 
D oubtless other elem ents in determ in ing  m arket values 
cou ld  be suggested  equally  rem ote  from  franchise valu a-
tions, H o w  o ften  does  it o ccu r  that the franchises them -
selves are sold  separately in the open  m arket? W e  
venture to  say that no' s ingle  instance o f  such a s a le  can 
be pointed  out. In  a few  instances in w h ich  the a sse ts  o f  
such a corp ora tion  have been sold , the sales h a v e  been 
under ju d ic ia l decree, and have in vo lved  all o f  th e  cor-
porate  property , tangib le  as w ell as intangible. W h ile , 
perhaps, from  the elem ents m entioned  som e estim ate  
cou ld  be m ade o f  the value o f  the franchise, it w o u ld  be 
an estim ate based largely  upon  con jectu re , and n o t  to  be 
relied upon  fo r  accuracy. O n  the other hand, th e  re-
ceipts o f  the com p a n y  do> bear at least a close  re la tio n -
sh ip  to  the value o f  the corp ora te  franchises. P r o b a b ly  
n o  better test cou ld  be  m ade o f  that value than w hen  
based upon  its earn in g  pow ers. It m ay  safely be 
assum ed that the a verage  cost o f  operation  b ea rs  a 
close  relation  to  the receipts o f  the road . T here  is, w e  
kn ow , a general recognized, percentage o f  receipts w h ich  
shou ld  represent the expense o f  operation . Peculiar con -
ditions m ay m ake this vary  s ligh tly  in different roads  
and in differen t years, but it m ust be rem em bered that 
the L egislatu re  is dea lin g  w ith  a class o f  property the 
exact value o f  w h ich  is difficult, i f  not impossible, o f  
ascertainm ent. It  w ill hard ly  be  argu ed  that because o f  
this fact the p rop erty  shou ld  entirely  escape ta x a tio n  
under the constitutional p rov is ion . S urely  that p r o v i-
sion  is satisfied by  the a doption  o f  a  m eth od  o f  assess-
m ent w h ich  is reasonably  calculated to' ascertain the 
true value. Indeed , the m ethod  adopted  seem s to be one
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of which the com panies rather than the m unicipalities 
could complain, fo r  the receipts o f  the com pan y  in volve  
the use o f  its tangib le  property , w hich  is a lready  assessed 
separately under other p rov is ion s o f  the A ct.

Every intendm ent shou ld  be m ade to  support the 
validity o f  the statutes. T h is  doctrine, w e subm it, is 
stronger, if possible, w hen  applied to  statutes d e a lin g ’ 
with taxation, than th ose  bea rin g  a less im portant re-
lation to the affa irs o f  the State. Indeed , it is on ly  co n -
tended fo r  the pla intiff in error that the C ou rt has a 
right to  refuse to  set aside the L egis la tive  schem e upon  . 
evidence, and yet no  evidence is p rod u ced  on  its part, o r  
appears in  the case, except that w hich  can be draw n  from  
the comparison o f  the results o f  the tw o  m ethods o f  
taxation. W h a t does that sh o w ?  It show s that under 
the Voorhees A c t  taxes w ere  assessed upon  these fra m  
chises to  the am ount o f  $ 1 8 2 ,5 86 .97 , from  w hich  Jer-
sey C ity ’ s share w as $ 3 0 ,89 4 .2 2 . It  sh ow s that the 
valuation placed u pon  the righ t to  use the streets b y  the 
local assessor w as $10 ,00 0 , and that the ta x  upon  that 
for these tw o  years am ounted t o  $559- other w ord s, 
under th e  V o o ih e e s  A c t  the city  received  in the tw o  
years more than tw ice  the actual va lue placed upon  these 
rights b y  the loca l assessor. It cannot be  said that the 
difference betw een the taxation  under the V oo rh e e s  A c t  
and the local tax, represented the value o f  the m ere 
right o f  corporate  existenffi f o r  that righ t can be o b -
tained at any tim e by  any s « «  persons under the G en-
eral Traction A c t  upon  the paym ent o f  a m erely  n om -
inal sum. Y e t  fro m  these facts the C ou rt is asked to  as-
sume that the m ethod  o f  taxation  p rov id ed  b y  the V o o r -
hees A c t  did n o t fa ir ly  represent the taxab le  value o f  
the property in question. It  is to  be  presum ed that 
the local assessor to o k  the statutory  oath and d ischarged  
the d u ty  im posed  upon  him  by  statute and b y  the o r -
ganic law. W h a t  basis is there, th erefore , fo r  the as-
sumption that under the V oo rh e e s  A c t  the prop erty  in 
question was n ot assessed a cco rd in g  to  its fu ll va lu e?  
The natural in feren ce  w ou ld  be that it w as over-a s -
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sessed and n o t under-assessed, but o f  this the plaintiff 
in error cannot com plain .

II.

. T h e r e  i s  n o  C o n s t i t u t i o n a l  R e s t r i c t i o n  Upo n  
t h e  P o w e r  o e  t h e  L e g i s l a t u r e  t o  I m p o s e  Fr a n -
c h i s e  T a x e s .

I f , h ow ever, the city  succeeds in con vin cin g  the Court 
that one o r  all o f  the requirem ents o f  this constitutional 
p rov is ion  have been v io lated  in the act in question, it 
still cou ld  n ot succeed in its e fforts  to nullify so im-
portant and usefu l a feature o f  o u r  ta x in g  system. The 
taxes levied upon  franchises under the A ct o f 1900 
w ere  p rop erly  regarded  b y  the Suprêm e Court as fran-
chise taxes. W ith o u t  dqubt, co rp ora te  franchises are, 
in m any respects, property . T h e y  have m any o f the in-
cidents o f  property , but it does n o t fo llo w  necessarily 
that a ta x  upon  franchises is a p rop erty  tax, or that 
franchises regarded  as sub jects o f  taxation  are prop-
erty  w ith in  the m ean in g  o f  the constitutional interdict. 
T h e  L egisla tu re  pla in ly  regarded  the taxes upon fran-
chises as fran ch ise  taxes and n ot prop erty  taxes. This 
appears by  the express w o r d in g  o f  the fifth section of 
the act, w h ich  speaks o f  the im position  in question as 
“ an annual franch ise  ta x ,”  and so  in the sixth, seventh 
and eigh t sections o f  the act it is in like m anner referred 
to as “ the franch ise  ta x .”  N o  distinction  can be taken 
betw een the franch ise  to  be  a co rp ora tion  and the fran-
chise to  exercise  the corp ora te  pow ers. In Standard 
U nderground Cable Com pany  v. Attorney-General, 1 
Dick. Ch. 270, this C ou rt held that a franchise tax was 
n ot w ith in  the clause o f  the constitution  above referred 
to, and that upon  the p o w er  o f  the L egislature to im-
p ose  such a ta x  there exists n o  restriction  in our con-
stitution.

I f  a license tax  can be im posed  upon  the franchise  
sim ply  to  be a corporation , it certain ly  can be imposed
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with greater fo rce  upon  a franchise to  use the public 
streets granted b y  the State.

III.

T h e : P e a i n t i EE i n  E r r o r  i s  E s t o p p e d  e r o m  L e v y -
ing o r  A t t e m p t i n g  t o  C o e e Ec t  t h e  T a x e s  i n  Q u e s -

t ion.
The levying o f  these taxes is sou gh t to  be justified  

upon the grou n d  that the A c t  o f  1900 is unconstitutional 
and that th erefore  it prov id es  n o  v a lid  m eth od  under 
which th e  so-ca lled  franch ise o f  the C om pan y  can  be 
assessed. T his cou rt has a lready held  it to  be proper 
legislation. . ,

Newark  vs. State Board o f Taxation, 38 Vr.

246.
It is, how ever, a fa ct that fo r  the years in question  

taxes w e r e  assessed against the com pan y  under this 
Act and  in respect to  this p roperty , am ou n tin g  to  $ 1 8 2 ,- 
586.97. O f  this the city  has received  the sum- o f  
$30,894 .2 2 . H a v in g  accepted and still reta in ing  this 
large b e n e fit  under the A c t  o f  1900 fo r  the years 1903 
and 1 9 0 4 ; the city  should  n ot be a llow ed  to  assess any 
further tax upon  the C om pa n y ’ s franchises on  the the-
ory th a t the A c t  o f  1900 w as unconstitu tional in part. 
It is n o t  a case o f  laches upon  the part o f  
the officers, o f  the m unicipality . O n  the con trary  the 
acceptance fro m  the com pan y  o f  the taxes under the 
Act o f  1900 w as a deliberate, w ell con sidered  act. Its 
w isdom  cannot be doubted , fo r  as betw een  the tw o  
m ethods o f  taxation , that under the A c t  o f  1900 w as 
clearly the m ost beneficial to  the city . It  realized fo r  
the c ity  du ring  these tw o  years the sum  o f  $ 30 ,89 4 .2 2 ,

■ w hereas the taxes in question  o n ly  am ounted to  $275 
for th e  year 1903 and $ 2 7 4  fo r  the year 1904. U p o n  
every principle o f  fa ir  dea lin g  and business m ora lity  
the c ity , after h a v in g  accepted the benefit o f  the A c t  o f  
1900? should n ot be a llow ed  to  im pose any fu rther ta x
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on  the th eory  that the benefit so  accepted was illegal 
T hese principles apply  quite as fu lly  to  people en'masse 
as to  isolated individuals. S urely  n o  citizen would be 
a llow ed  to  take the course  w h ich  the city  is taking and 
in this regard  the city  can have no  h igher rights than 
the individual.

IV .

T h e  P e a i n t i e e  i n  E r r o r  i s  n o t  In j u r e d  by t he 
J u d g m e n t  o e  t h e  S u p r e m e  C o u r t .

A s  a lready  seen the city  has accepted the sum of 
$30 ,89 4 -22  under the A c t  o f  1900, w h ile  the taxes under 
review  am ount to  $559. T h e  setting" aside o f  the latter 
taxes establishes the va lid ity  o f  the form er. If the 
ju d g m en t o f  the Suprem e C ou rt w ere  reversed, while 
the city  w ou ld  be a llow ed  to  co llect the lesser sum, it 
w ou ld  be ob liged  in com m on  honesty, even if not by 
statutory  p rov is ion , to  refun d the form er.

V .

T h e  A s s e s s m e n t s  i n  Q u e s t i o n  C a n n o t  b e  Sus -
t a i n e d  a s  L e v i e d  u p o n  “ P r o p e r t y "  a s  D is tin gui sh ed  
e r o m  “ F r a n c h i s e s . "

T h e  argum ent fo r  the city  rests upon  three fallacies.
In  the^first place, it assum es that there is a distinction  

betw een the franch ise  granted  by  the State and the con-
sent g iven  by  the m unicipality . T h e  argum ent is that 
the corp ora te  existence is con ferred  by the State, and is 
the franch ise sub jected  to taxation  by  the V oorhees A ct, 
w hile  the consent g iven  by the m unicipality  is property  
su b ject to  assessm ent b y  loca l ta x in g  officers. The  
w ord  “ fran ch ise" as com m on ly  used in this State fo r  a 
num ber o f  years in relation  to  street-u sing  co rp o r a tio n s  
has been applied n ot m erely  to  the bare righ t o f  co rp orate  
existence, but to all the corpora te  rights, h o w e v e r  ac-
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quired, to  exercise  that franch ise  in the pu blic streets, 
so that, accepting- the popu lar defin ition  o f  the term , the 
word “ franchise”  in the V oo rh e e s  A c t  m ust include 
both. T h is  m ust be s o  upon  princip le  as w ell. T h e  
bare right o f  co rp ora te  existence  w ith ou t the righ t to 
exercise any corporate  franchises, is o f  no' value. T h e  
mere right to  h o ld  an annual election  o f  d irectors to  
select officers and adopt a com m on  seal can co n fe r  n o  
benefit upon either the corp ora tion  o r  its organ izers, 
and no sane persons cou ld  be  fo u n d  w h o1 w ou ld  w aste 
their time, let a lone their m oney, in a cqu irin g  a franchise 
of that sort. I t  w ou ld , th erefore , have n o  value w h ich  
could be m ade the su b ject o f  taxation . It  is o n ly  in 
connection w ith  the r ig h t to  exercise  the corporate  
franchises that the corp ora te  existence is o f  value. A  
street railw ay com pany, to  exercise  its franchises, m ust 
have som e righ t to use the pu blic streets, fo r , even if  
constructed upon  private  righ t o f  w ay , it w ou ld  be 
necessary fo r  its line to  cross public streets and h ig h -
ways. It cannot be  said, th erefore , that the L egislatu re  
intended to  m ake a distincton  betw een the franch ise to 
exist as a co rp ora tion  and the franch ise to  exercise  the 
corporate pow ers. -

In the second place, the argum ent assum es that the 
franchise to  use the public streets is derived  fro m  the 
municipality. T h is  clearly  is n ot so. B oth  under the 
Traction A c t  o f  1893 (G . S., p. 3235)  and the charter 
of the Jersey C ity  and B ergen  R a ilroa d  C om pa n y  (P . L. 
1839, P- 4 11) ,  the righ t to  m aintain  and operate a street 
railway in the public streets is directly  con ferred  by  the 
Legislature. Jersey C ity  vs. N orth  Jersey S treet Rail-
way Company, 63 A tl. Rep. pod. T h e  L egis la tu re  has 
properly assum ed the right and .pow er to  g ran t these 
privileges. T h e  acts 'them selves expressly  co n fe r  these 
powers and p rv ileges  upon  the com panies. T h e y  d o  n ot 
attempt to  delegate to  the m unicipa lity  the righ t o r  
power to  co n fe r  th ose  priv ileges. A d o p t in g  the w ise 
and w ell-established p o licy  in dea lin g  w ith  street-using 
corporations, the L egislatu re  has requ ired  the consent
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o f  the m uncipa lity  b e fo re  the com panies enter u p o n  the 
streets. It is difficult fo r  the L egislatu re  to  adequately  
and p rop erly  deal w ith  the loca l cond itions in a particu-
lar m unicipality . I t  is p rob a b ly  im possib le  fo r  it to do 
so adequately  b y  a general law . It is, therefore, neces-
sary, as w ell as prudent, that m atters o f  this sort should  
be le ft  to  the d iscretion  o f  loca l officers peculiarly fam il-
iar w ith  the loca l situation and the needs and require-
m ents o f  the b o d y  w h om  they represent. T o  permit of 
this the L egisla tu re  has required, as a condition pre-
cedent, the consent o f  the m unicipality , but th a t  con-
sent does n ot c o n fe r  the franch ise  to' use the streets. It 
is sim ply  a con d ition  precedent to  the exercise o f  the 
franch ise gran ted  b y  the L egislature. A s  well s a y  that 
because, under the G eneral C orp ora tion  A ct, a  certifi-
cate o f  in corp ora tion  is required to  be recorded in the 
C ou n ty  C lerk ’s O ffice  and filed in the office o f  the 
Secretary  o f  State, that the C ou n ty  C lerk  and th e  Sec-
retary o f  State o r  either o f  them , g ran t the co rp orate  
franchises.

In  the th ird  place, the argum ent fails to reco g n ize  
the d is tin ctio n ' betw een the rights o f  a municipality in 
the public streets and the rights o f  the individual in his 
lands. T h e  righ t o f  ow nersh ip  is a vested right, under 
w hich  he has acqu ired  and holds absolute o w n e rsh ip  
over' his lands, su b ject on ly  to the righ t o f  police regu -
lation and o f  em inent dom ain  upon  the m aking o f  just  
com pensation . T h e  m unicipality , on  the other hand, 
has no' p rivate  o r  p rop rietary  rights in the s tr e e ts . It 
is a m ere agen cy  o f  the State fo r  the purpose o f  admin-
istering  the loca l govern m en t. T h e  p ow er  o f  th e  State  
ov er  m unicipal p rop erty  is suprem e. T h e  m u n ic ip a lity  
has and can have  n o  rights w h ich  are n o t entirely sub-
je c t  to  leg islative con tro l, and can be  m odified  o r  taken  
a w ay  w ith ou t b e in g  su b ject to  the constitutional re-
quirem ent that com pensation  shou ld  be m ade th e re fo r . 
It is true that the m unicipality  m ay h old  the title to  the 
fee  in the streets. It is true that the m unicipality m a y  
receive a g ran t o f  the use o f  lands fo r  public h ig h w a y s .
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under w hich the m unicipality  can acquire the righ t to  
use the lands fo r  that purpose. It is true that a  m u -
nicipality is g iven  plenary p ow er to  regu late and co n -
trol the public h igh w a ys w ith in  its lim its. A ll  o f  these 
things, how ever, are m erely  incidents to  the operations 
of the State th rou gh  its agent, and are n ot private  o r  
proprietary rights o f  the m unicipality .'

Municipal authorieties have p ow er to  regulate the 
public use o f  the streets and h igh w a ys w ith in  their c o r -
porate lim its, and m ay, as representatives o f  the public, 
maintain suits fo r  the v in d ica tion  o f  the public righ t, but 
such pow er is vested in them  on ly  as representatives o f  
the public and fo r  the protection  and regu lation  o f  the 
public use. In  the absence o f  legislative authority  they 
cannqt sell the lands so  dedicated n or  release o r  extin - 
guish the use fo r  w h ich  they w ere  dedicated, n or em 7 
ploy them in any w ay  variant fro m  the purposes fo r  
which they w ere  designed . Trustees o f  M . B . Church, 
Boboken, v. The Council o f  Jrloboken, 4 Vroom , 13, 
affirmed on  error, 7 V room  5 4°-

Palen  vs. Ocean C ity  ( N . / .  Suprem e Ct. 
1906), 62 Atlantic R ep o r te r '947.

W ithout legislative authority  a m unicipality  m ay not 
grant to an individual license to  la y  a ra ilroad  track 
across the public street fo r  his o w n  use.

State, M ontgom ery, P ros., vs. Trenton, 7 
Vroom  79.

The public rights in the h igh w a ys  o f  the State can 
be impaired o r  in terfered  w ith  b y  n oth in g  sh ort o f  the 
authority con ferred  b y  the sovere ign  pow er.

M orris &  E ssex  Railroad Company vs. City 
o f N ew ark, 2 Stock. 352-

The p o w er ' o f  the loca l authorities in the m atter o f  
street im provem ents is a specially  delegated authority  
and acts thereunder are legal on ly  w hen  in strict c o n -
formity w ith  its term s.

State, Terhune, Prosecutor vs. Passaic, 12' 
V room  90. y
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Authority on the part of a municipality to grant the 
right to regulate telegraph or telephone poles in the 
public streets can only be derived from the Legislature. 

' jDomestic Telegraph Co. vs. Newark, 20 
. V room  344.

The analogy, therefore, sought to be drawn in this 
case between the city and the private land owner are not 
apposite.

By the municipal consent the company acquired no 
interest in the soil of the highways over which its road 
passed but the value of its right to use the public high-
ways inheres in its franchises derived from the Legisr 
lature.

Nezvark vs. State Board o f Taxation, 38 
V room  246.

The Act of 19 0 0  clearly deferentiates between taxes 
upon franchises and upon other species of property and 
does not contemplate at all the taxation of franchises 
in any other mode than that provided by the statute. 
The taxes in question, therefore, cannot be sustained as 
property taxes.

Even if, however, the taxes under review should be 
regarded as property taxes, the plaintiff in error cannot 
prevail. The rights of the street railway company in 
the streets, which purport to be covered by these assess-
ments, are not real estate but personal property. The 
other taxes levied by the city for the years 190 3  and 
19 0 4  were upon “ cars and other personal property,” 
and therefore cover this.

It is respectfully submitted that the judgments under 
review should be affirmed.

Dated March 5 , 19 0 7 .
FRANK BERGEN,
SHERRERD DEPUE,
W ILLIAM  D. EDWARDS.

O f Counsel.
WM. D. EDW ARDS,

A  ttorney.
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NEW JERSEY, SS.:
The State of New Jersey to 

the Chief Justice and other Jus-.
(L. S.) tices of our Supreme Court of

Judicature, Greeting:

For as much as in the record and proceedings, as 
also in the giving of judgment in a certain plaint 

#o which was in our Supreme Court of Judicature, be-
fore you, between the North Jersey 'Street Railway 
Company, Prosecutor, and the Mayor and Aider- 
men of Jersey City and Edward Fry, City Collector, 
Defendants, in an action on certiorari, manifest error 
has intervened, to the great damage of the said De-
fendants, as is said*; we 'being willing that the -error, 
if any there ’be, should, in due manner, be corrected 
and full and speedy justice done to fhe parties afore-
said in this behalf, do command you, that if judg- 

2oment be thereupon given and affirmed, then you dis-
tinctly and' openly send, under your seal, the record 
and proceedings aforesaid, with all things touching 
the same to our Judges of our Court of Errors and 
Appeals in the last resort in all causes, at Trenton, 
on the 2 8 th day of July, together with this writ, that 
the record and proceedings aforesaid, being inspect-
ed, we may cause to be further done thereupon, for 
correcting that error, what of right, according to law 
and custom of the State of New Jersey, ought to be 

3°jdone. #

Witness, our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton, 
aforesaid, the £th day o f July, A. D. nineteen hun-
dred and six.

GEORGE L. RECORD, 
R O B E R T  CAREY,

Attorneys.
SAM UEL D. DICKINSON,

40 Cler-k.



3

RETURN.

The answer of the Justices of the Supreme Court 
of the State of New Jersey, within named;

The record and proceedings whereof mention is 
made within, with all things touching and concern-
ing the same, we do certify to the Court of Errors 
and Appeals of said State in a certain schedule to 
this writ annexed as within we are commanded.

W. S. GUMMERE, (L: S.)
Chief Just.ce.

N E W  JERSEY, S S .:
The State of New Jersey to 

The Mayor and Aldermen of 
(L. S.) Jersey City and Edward Fry,

City Collector, Greeting: 2Q

W e being willing for certain reasons to be certi-
fied of a certain assessment of two hundred and 
seventy-five dollars ($2 7 5 ) for taxes for the year 
1903, for personal property of the North Jersey 
Street Railway Company valued at ten thousand dol-
lars ($ 1 0 ,000 ), made by the Tax Commissioners of 
Jersey City, on “ the contract, right, privilege, license 
or franchise made with or granted to the Jersey 
City & Bergen R. R. Co., by an ordinance adopted 
by the Common Council of Jersey City, and approved 
December 2 0 , 18 5 9 , and accepted by said company,” 
do comrpand you that you send under your seal to 
our Supreme Court of the State of New Jersey, to 
be holden at Trenton, on the sixth day of June next, 
said assessment of taxes, together with all things 
touching and concerning the same, as fully and en-
tirely as the same remain before you, together with 
this writ, that we may further cause to be done what 
of right and according to the laws of this State ought 
to be done. 40
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Witness, William S. Gummere, Chief Justice of our 
said Supreme Court at Trenton, this twenty-fourth 
day of May, 1905.

BEDLE, ED W A RD S & THOM PSON,
Attorneys.

WM . RIKE R, JR.,
Clerk.

Endorsed:

10 “ I allow the within w rit: let it be sealed.

May 22, 1905.”

JO N A TH AN  D IXO N , 
Justice Supreme Court.

T o  the Honorable Justices of the Supreme Court of 
Judicature of New Jersey:

I, Edward Fry, City Collector of The Mayor and 
Aldermen of Jersey City, in obedience to the com- 

20mand of the writ hereto annexed to me directed, 
do hereby certify and send to you, the said Justices, 
the assessment ;of taxes made against the North Jer-
sey Street Railway Company, for the year nineteen 
hundred and three, by the Tax Commissioners of 
said city, with all things touching and concerning the 
same as fully and entirely as the same remain in my 
hands and possession, as by the said writ I am com-
manded, as appears by the schedule hereunto written.

30 In witness whereof I have hereunto set my hand 
and seal this 26th day of May, 1905.

E D W A R D  FRY,
City Collector. (L. S.)

40



PERSO N AL TA X E S 
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NORTH JERSEY STREET R A IL W A Y  
COM PAN Y

The contract, right, privilege 
license or franchise made
with o r  granted to the Jersey 10
City & Bergen R. R. Co., by
an ordinance adopted by the
Common Council of Jersey
City, and approved Dec. 20,
1859, and accepted by said 
company.

Value, $10,000. Tax, $275.
NEW JERSEY, SS.:

The State of New Jersey to 
the Chief Justice and other Jus- 20 

(L. S.) tices of our Supreme Court of
Judicature, Greeting:

For as much as in the record and proceedings, as 
also in the giving of judgment in a certain plaint 
which was in our Supreme Court of Judicature, be-
fore you, between the North Jersey Street Railway 
Company, Prosecutor and the Mayor and Aldermen 
of Jersey City, and Edward Fry, City Collector, 
Defendants, in an action on certiorari, manifest error 
has intervened, to the great damage of the said De-
fendants, as is said; we being willing that the error, if 
any there be, should, in due manner, be corrected 
and full and speedy justice done to the parties afore-
said in this behalf, do command you, that if judgment 
be thereupon given and affirmed, then you dis-
tinctly and openly send, under your seal, the record 
and proceedings aforesaid, with all things touching 
the same to our Judges of our Court of Errors and 
Appeals in the last resort in all causes, at Trenton, 
on the 28th day of July, together with this writ, that 40
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the record and proceedings aforesaid, being in-
spected, we may cause to be further done thereupon,, 
for correcting that error, what of right, according to 
law and custom of the State of New Jersey, ought to 
be done.

Witness, our Chancellor and President Judge of 
our said Court of Errors and Appeals, at Trenton,

to a ôresaid, 9th day of July, A. D. nineteen hundred, 
and six..

GEORGE L. RECORD, 
RO BERT CAREY,

Attorneys.
SAM UEL D.. DICKINSON,

Clerk..

RETURN.

2 The answer of the Justices of the Supreme Court 
of the State of New Jersey, within named;

The record and proceedings whereof mention is 
made within, with all things touching and concerning 
the same, we do certify to the Court of Errors and 
Appeals of said State in a certain schedule to thiŝ  
writ annexed, as within we are commanded.

3 0

W. S. GUM M ERE, (L. S.)
Chief Justice.

NEW  JERSEY, S S .:
The State of New Jersey to 

(L. S.) the Mayor and Aldermen of
Jersey City and Edward Fry, 
City Collector, Greeting:

W e being willing for certain reasons to be certi-
fied of a certain assessment of two hundred and 
seventy-four dollars ($274) for taxes for the year 
1904, for personal property of the North Jersey 

4 Street Railway Company, valued at ten thousand
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dollars ($ 1 0 ,0 0 0 ), m a d e  b y  the T a x  C om m iss ion ers  o f 
Jersey C ity, o n  “ the r ig h t , p r iv ile g e  o r  p r iv ile g e s  
ow ned o r  c o n tr o lle d  b y  said co m p a n y , o f  la y in g  and 
m aintaining street ra ilw ay  tracks and ap p u rten an ces  
in the streets o f  J ersey  C ity  and o p e r a t in g  the tro lle y  
■cars th ere o n ,”  d o  co m m a n d  y o u  th at y o u  send u n d er 
your seal to  o u r  S u p rem e  C ou rt o f  th e  State o f  N e w  
Jersey ,to  be  h o ld e n  at T r e n to n  o n  the s ix th  day  o f  
June n ex t ,said assessm ent o f  ta x es , to g e t h e r  w ith  all IO 
things to u ch in g  and c o n c e rn in g  the sam e, as fully 
and entire ly  as the sam e rem ain  b e fo r e  y o u , 
together w ith  this w rit, that w e m ay  fu rther cause 
to be don e  w hat o f  r igh t and a c co r d in g  to  th e law s o f  
this State o u g h t  to  b e  d on e .

W itn ess, W illia m  S, G u m m e re , C h ief Justice  o f  o u r  
said S u p rem e C ou rt at T r e n to n , this tw e n ty -fou rth  
day o f M ay , 1905.

B E D L E , E D W A R D S  &  T H O M P S O N , 20
A tto rn e y s .

W M . R I K E R ,  J R .,
C lerk .

E n d o rs e d :

“ I a llow  th e w ith in  w r i t ; let it be sealed.

M ay 22, 1905.”

J O N A T H A N  D I X O N ,  
ju s t i c e  S u p re m e  C ou rt.

30

T o the H o n o r a b le  Ju stices o f  the S u p rem e  C ou rt o f  
J u d icature  o f  N e w  J e r s e y :

I, E dw ard  F ry , C ity  C o lle c to r  o f  the M a y o r  and 
A lderm en  o f  J ersey  C ity , in o b e d ie n ce  t o  the c o m -
mand o f  th e  w rit h e re to  a n n e x e d  to  m e d ire c te d , d o  
hereby certify  and send to  y o u , th e  said Justices, th e  
assessm ent o f  ta x e s  m a de  a ga in st th e N o r th  Jersey  
Street R a ilw a y  C om p a n y , fo r  th e y e a r  n in eteen  h u n -
dred and fo u r , b y  the T a x  C om m iss ion ers  o f  said 40
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C ity , w ith  all th ings to u c h in g  and c o n ce rn in g  the 
sam e as fu lly  and en tire ly  as the sam e rem ain  in my 
hands an d  p ossess ion , as b y  the said w rit I am  com -
m a n ded , as a p p ea rs  b y  th e sch ed u le  h e re u n to  written.

In  w itn ess w h ere o f, I h a ve  h e re u n to  set m y  hand 
and seal this 2 6th  da y  o f  M a y , 1905.

E D W A R D  F R Y ,
C ity  C o lle c to r . (L . S.)

P E R S O N A L  T A X E S  

1904.

N O R T H  J E R S E Y  S T R E E T  R A I L W A Y  
C O M P A N Y .

T h e  righ t, p r iv ile g e  o r  p r iv ile g e s  
o w n e d  o r  c o n tr o lle d  b y  said 

20 co m p a n y  ,o f  la y in g  and m a in -
ta in in g  street ra ilw ays, tracks 
and a p p u rten a n ces  in th e 
streets  o f  J ersey  C ity , and 
o p e r a t in g  th ere o n  th e ir  t r o l -
ley  cars.

V a lu e , $10 ,00 0 . T a x ,  $274.

3»

4®
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R E A S O N S .

N E W  J E R S E Y  S U P R E M E  C O U R T .

N O R T H  J E R S E Y  S T R E E T  )

R A I L W A Y  C O M P A N Y , )
)

P r o s e c u to r . )
) O n  C ertio ra ri.

vs. )
) T a x e s , 1903.

THE M A Y O R  A N D  A L D E R -  )
)

MEN O F  J E R S E Y  C I T Y  )
)

A N D  E D W A R D  F R Y ,  )
)

C I T Y  C O L L E C T O R ,  )
)

D efen d a n ts . )

10

20

T he p r o s e c u to r  w rites d o w n  the fo l lo w in g  reason s 
fo r  se ttin g  aside th e assessm en t fo r  ta x e s  b r o u g h t  up 
for review  b y  the w rit in th is c a s e :

First. B eca u se  th e p r o p e r ty  d e scr ib e d  in the 
assessm ent is n:ot s u b je c t  to  ta x a tion  b y  J ersey  C ity  
under the law  o f  th e  land.

S econ d . B eca u se  the p r o p e r ty  d escr ib ed  in th e 3Q 
assessm ent has b een  ta x e d  b y  the State  o f  N e w  Jer-
sey, u n d er th e  p ro v is io n s  o f  C h a pter 1 9 5 , o f  th e  Laws 
of 1900, an d  is n o t su b ject to  fu rth er  ta x a t io n  b y  
Jersey C ity.

T h ird . B eca u se  said t a x  has b een  lev ied  u p o n  the 
franchises o f  th is p r o s e c u to r  and J ersey  C ity  Las n o  
authority  o r  p o w e r  t o  lev y  su ch  ta xes .

B E D L E , E D W A R D S  &  T H O M P S O N ,
A tto r n e y s  Of P ro s .

Sam e R E A S O N S  w ere  filed fo r  ta xes  o f  1904. 40
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STIPULATION.OF FACTS.

N E W  J E R S E Y  S U P R E M E  C O U R T .

N O R T H  J E R S E Y  S T R E E T  )

R A I L W A Y  C O M P A N Y , )
1 0  )

P r o s e c u to r . )
) O n  C ertiora ri, 

vs. )
) T a x e s , 1903.

T H E  M A Y O R  A N D  A L D E R -  )

M E N  O F  J E R S E Y  C I T Y , )
)

et al., )
R esp o n d e n t. )

)
20-------------------------------- o

■ < *) 
It. is s tip u la ted  and a g r e e d  b e tw e e n  th e parties to

this a ction , fo r  the p u rp o ses  o f  th is suit o n ly , as fo l -
low s :

(1 ) T h e  J ersey  C ity  and B e rg e n  R a ilro a d  C o m -
p a n y  w as in co rp o ra te d  u n d er  “ A n  A c t  to  in corp ora re  
the J ersey  C ity  and B e rg e n  R a ilro a d  C o m p a n y ,”  ap-
p r o v e d  M a rch  15, 1 8 5 9 ; (L a w s  o f  1859, P- 4 11-)

3°
(2 ) S u p p lem en ts  to  said act w ere  pa ssed  as fo l-

low s  :
M a rch  17th , i8 6 0 , L a w s  i8 6 0 , p. 393.
M a rch  18th , 1863, L a w s  1863, p. 53.
A p r il  12th, 1867, L a w s  1867, p. 1018.
M a rch  31st, 1871, L a w s  o f  1871, p. 1071. 
M a rch  27th , 1873, L a w s 1873, P- 1302.
A p r il  4th , 1875, L a w s  1875, P- 1458.

■ Said acts and supplements may be referred to on 
40 the agreement without printing.



(3 ) On December 2 0 th, 1 8 5 9 , an ordinance was 
passed by Jersey City, giving the consent of the City 
to the construction by the Jersey City and Bergen 
Railroad Company of street railroad tracks in cer-
tain streets of Jersey City, said ordinance may be 
found in the Revised Ordinances of Jersey <~u>, 
compiled by Howard C. Griffiths, at page 1 2 6 .

(4 ) Subsequently other ordinances were passed- 
by Jersey City,'consenting to. the construction by 
said last mentioned company of street railroad tracks 
in other streets of said City; said ordinances may be 
found in said compilation of the Revised Ordinances 
at pages 1 2 9 , 1 3 2 , 1 3 3 , 1 3 4 , i 3 8> *39' H0- I4I< H 2’
1 4 3  and 1 4 4 . All of said ordinances may be referred 
to on the argument without printing.

(5 ) That during the years i8 6 0  to 1 8 9 3  inclusive, 
said last mentioned company, in pursuance of said 
laws and ordinances, constructed miles of street rail-
way tracks in the streets of Jersey City and operated 
the same.

(6 ) That in the year 1 8 9 3  the Consolidated Trac-
tion Company was organized under the provisions of 
the Traction Act, Chapter 1 7 2 , of the Laws of 1 8 9 3 , 
(Laws, 1 8 9 3 , p. 3 0 2 ).

(7 ) That on September 2 5 , 1 8 9 3 , the Jersey City 
and Bergen Railroad Company leased all its property 30 
and franchises, including the tracks so laid as afore-
said to said Consolidated Traction Company for a 
term1 of years, not yet expired, and said Traction 
Company thereupon entered upon and operated said 
street railroad.

(8 ) That on May 2 5 , 1 8 9 8 , said Consolidated 
Traction Company leased all its property and fran-
chises, including the tracks so laid as aforesaid, to 
the North Jersey Street Railroad Company (a cor-
poration organized under the provisions of said Trac- 40



tion  A c t )— C h a p ter  172, o f  the L a w s o f  1893— for  a 
term  o f  years  n o t  y e t  e x p ire d , and said N o r th  Jersey 
S tre e t R a ilw a y  C o m p a n y  e n te re d  u p on  and operated  
said street ra ilroa d  and w as so  doing- at the tim e of 
the lev y  o f  th e  ta x  in q u estion .

(9 ) T h a t fo r  th e  y ea r  1903 an assessm ent o f  taxes 
w as lev ied  aga in st the N o r th  J ersey  S tree t Railway 

IO C o m p a n y  b y  th e ta x in g  a u th orities  o f  J ersey  C ity, as 
fo l lo w s :
N o r th  J ersey  S tree t R a ilw a y  C o m p a n y :

“ C ars and o th e r  p erson a l p r o p e r ty . ’”  V a lu ation ,
. $34 6 ,0 00 . T a x , $9 ,515 .

“ T ra ck s , tro lle y  w ires, p o le s ,  o v e rh e a d  con stru c-
tion , & c .”  V a lu a tio n , $49 2 ,0 00 . T a x , $13 ,530 .

W h ic h  taxes , a m o u n tin e  to  $23 ,04 5 , w ere  paid to 
the C ity  C o lle c t o r  o f  J ersey  C ity .

2 0  ( 1 0 ) That in addition thereto an additional as-
sessment of taxes was levied against North Jersey 
Street Railway Company, by the taxing authorities 
of Jersey City, as follows:
“ N o r th  J ersey  S tree t R a ilw a y  C o m p a n y :

“ P e rson a l p ro p e r ty .
“ T h e  co n tra ct, righ ts , p r iv ile g e , licen se  o r  fran-

chise m a d e  w ith  o r  g ra n te d  to  the J ersey  C ity  and 
B e r g e n  R . R . C o ., b y  an o rd in a n ce  a d o p te d  b y  the 
C o m m o n  C ou n cil o f  J ersey  C ity , and a p p ro v e d  D ec.

30 20, 1859.”  T a x , $275 .
T h is  is th e  ta x  b r o u g h t  up fo r  r e v ie w ; it has not 

b een  paid.

(1 1 ),T h a t  u n d er  the p ro v is io n s  o f  .C h ap ter  195, 
o f  the L a w s  o f  1900, (V o o r h e e s  A c t  L a w s, 1900, p. 
502 ) said N o r th  J ersey  S tree t R a ilw a y  C om p a n y  
m a d e  retu rn  in the y ea r  1903 to  the S ta te  B o a rd  o f 
A ssesso rs  o f  its g ro s s  re ce ip ts , .in c lu d in g  th ere in  its 
g ro s s  rece ip ts  fro m  said street ra ilroa d s in Jersey  
C ity , w h e re o n  it w as assessed u n d er  said act an an-

40 nual franchise ta x  of two per centum , which franchise



tax a m ou n tin g  in all to  the sum  o f  $ 8 8 ,7 4 6 .0 0 ; that 
o f said franch ise  ta x  th ere  w as a p p o r t io n e d  to  the 
tax in g  d istr ict o f  J ersey  C ity  u n d er  said act the sum  
of $14 ,415 .98 , w h ich  sum  w as pa id  to  the T a x  C o l-
lector o f  J ersey  C ity  b y  said N o rth  Jersey  S tre e t 
R ailw ay C om p a n y .

D ated  F e b ru a ry  1st, 1906.

B E D L E , E D W A R D S  &  T H O M P S O N , 10 
A tto r n e y s  o f  P r o s e c u to r , N o r th  Jersey  

S treet R a ilw a y  C om p a n y .

R O B E R T  C A R E Y ,
A tto r n e y  o f  D efen d a n ts , the M a y o r  and 
A ld e rm e n  o f Jersey  C ity , and E d w a rd  F ry , 
C ity  C o lle c to r .

S A M E  S T I P U L A T I O N  W A S  E N T E R E D  
IN T O  o n  C ertio ra ri o f  T a x e s  o f  1904, e x c e p t  se c -
tions 9, 10 and 11, w h ich  read  as fo l lo w s :

(9 ) T h a t fo r  the y ea r  1904 an a ssessm ent o f  ta xes  
was lev ied  a ga in st the N o r th  J ersey  S treet R a ilw a y  
C om pan y  b y  the ta x in g  a u th orities  o f  Jersey  C ity , 
as fo l lo w s :

N orth  Jersey  S tre e t R a ilw a y  C o m p a n y : 30
“ Cars and o th e r  p erson a l p r o p e r ty .”  V a lu a tion , 

$346,000. T a x ,  $9 ,4 80 .4 0 .
“ T ra ck s , tr o lle y  w ires, p o les , o v e rh e a d  co n s tru c -

tion, & c .”  V a lu a tio n , $ 49 2 ,0 00 . T a x , $ 1 3 ,48 0 .8 0 .
W h ich  ta xes , a m o u n tin g  to  $ 2 2 ,9 6 1 .2 0  w ere  paid  

to the C ity  C o lle c to r  o f  Jersey  C ity.

(1 0 ) T h a t in a d d itio n  th ere to  an a dd iton a l assess-
m ent o f  ta xes  w as lev ied  a ga in st N o r th  J ersey  S tree t 
R ailw ay C o m p a n y  b y  the ta x in g  a u th orities  o f  J ersey  
City as fo llo w s 40
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“ N o r th  J ersey  S tre e t R a ilw a y  C o m p a n y :
“ P e rson a l p r o p e r ty .
“ T h e  r ig h t , p r iv ile g e  o r  p r iv ile g e s  o w n e d  o r  con -

tro lled  b y  said co m p a n y  o f  la y in g  and m aintaining 
street ra ilw ay  tracks and app u rten an ces , in the 
streets o f  J erse y  C ity, and o p e r a t in g  th e tro lle y  cars 
th e r e o n .”  T a x ,  $274.

T h is  is the ta x  b r o u g h t  up  fo r  r e v ie w ; it has not 
io b e e n  paid.

(1 1 ) T h a t  u n d er  th e p ro v is io n s  o f  C h a pter 195 o f 
the L a w s o f  1900 (V o o r h e e s  A c t  L a w s , 1900, p. 502), 
said N o r th  J ersey  S tree t R a ilw a y  C om p a n y  m ade re-
turn  in the y e a r  1904 t o  the State  B o a r d  ¡of A sses-
sors  o f  its g r o s s  rece ip ts , in c lu d in g  th ere in  its gross 
re ce ip ts  fr o m  said street ra ilroa d s  in J ersey  City, 
w h ere o n  it w as assessed u n d er  said  a ct an annual 
fran ch ise  ta x  o f  tw o  p e r  cen tu m , w h ich  franch ise  tax 

2Q a m o u n tin g  in all to  the sum  o f  $ 9 3 ,7 4 0 .9 7 ; that o f 
said fran ch ise  ta x  th ere  w as a p p o r t io n e d  to  the ta x -
in g  d istrict o f  J ersey  C ity  u n d er  said a ct  th e  su m  o f 
$ 1 6 ,47 8 .2 4 , w h ich  sum  w as pa id  to  the T a x  C o lle c to r  
o f  J ersey  C ity  b y  said N o r th  J ersey  S tree t R ailw ay 
C om p a n y .

D a te d  F e b ru a ry  1st, 1906.
B E D L E ,  E D W A R D S  &  T H O M P S O N , 

A tto r n e y s  o f  P r o s e c u to r , N o r th  Jersey  
S tre e t  R a ilw a y  C om p a n y .

R O B E R T  C A R E Y ,
A t to r n e y  o f  D e fen d a n ts , th e  M a y o r  and 

A ld e rm e n  o f  J ersey  C ity , and E d w a rd  
F ry , C ity  C o lle c to r .

40
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NEW JERSEY SUPREME COURT.

F eb ru a ry  T e rm , 1906.

------ .------------------------ —---------- o
)

N O R T H  J E R S E Y  S T R E E T  )
)

R A I L W A Y  C O M P A N Y , )

)
M A Y O R  A N D  A L D E R M E N  )

)
O F  J E R S E Y  C I T Y , et al. )

)
--------------------------------------------o

A R G U E D  F E B R U A R Y  26, 1 9 0 6 ; D E C I D E D  
J U N E  11, 1906.

201. T h e  act o f  1900 fo r  the ta x a tio n  o f  fran ch ises o f 
persons and  c o r p o r a t io n s  u s in g  o r  o c c u p in g  p u b lic  
streets (P . L . 1900, 502 ) is c o n s titu tio n a l.

2. T h e  fra n ch ise  ta x  im p o s e d  b y  the a ct o f  1900 
is in the n a tu re  o f  a licen se  ta x , a n d  n o t a  ta x  u p on  
p rop erty .

3. T h e  fran ch ises to  use o r  o c c u p y  p u b lic  streets 
w hich are s u b je c t  to  a franch ise  ta x  u n d er  the a ct
o f 1900 are n o t  s u b je c t  to  a p r o p e r ty  ta x  u n d er  th e 30 
general ta x  a ct o f  1903 (P . L . 1903, 394 .)

C E R T I O R A R I .

B e fo r e  Justices .G arrison , G a rre tso n  and 
S w ayze.

F ra n k  B e rg e n  a n d  W illia m  D . E d w a rd s  fo r
p r o s e c u to r .

I | H
G e o r g e  L . R e c o r d  and R o b e r t  C a rey  fo r  

J erse y  C ity . 40



T h e  o p in io n  o f  the C ou rt was de livered  by 
S w a y ze^ J .

T h e  q u estion  in v o lv e d  in th ese  cases is the right 
o f  J ersey  C ity  t o  lev y  a p r o p e r ty  ta x  u p o n  the right, 
p r iv ile g e , licen se  o r  franch ise  o f  the p ro s e cu to rs  to 
lay and m ain tain  s tree t ra ilw ay  tra ck s  and operate 
tro lle y  cars th ere o n . T h e  s o lu t io n  d ep en d s upon 
th e  co n s tr u c t io n  lof the ta x  a ct o f  1903 (P . L . 1903, 
3 9 4 .) T h a t act p ro v id e s  fo r  th e  ta x a tio n  o f  all p ro p -
e rty , %real and p erson a l, n o t  ex p ress ly  e x e m p te d  by 
the act, o r  e x c lu d e d  fro m  its o p e ra t io n . Included  
in the p r o p e r ty  e x e m p te d  fr o m  ta x a tio n  are “ all 
o ff ic e rs  and fran ch ises, and all p r o p e r ty  u sed  fo r  rail-
ro a d  and canal p u rp oses , the ta x a t io n  o f  w hich  is 
p r o v id e d  fo r  b y  any o th e r  law  o f  this S ta te .” '  T h e  
w o r d  “ o ff ic e r s ”  is a m isprin t fo r  “ o ff ic e s ,”  as appears 
b y  an in sp ection  o f  the o r ig in a l act.

* W e  th in k  th e last clause qualifies fran ch ises as well 
as p r o p e r ty  u sed  fo r  ra ilroa d  and ca n a l p u rp oses , and 
that the e x e m p t io n  is on ly  o f  franch ises the taxation  
o f  w h ich  is p r o v id e d  fo r  b y  a n o th e r  law .

It  is settled  in this State  th at franch ises are p r o p -
e r ty ; S ta te  B oa rd  o f  A ssesso rs  v. C en tra l R . R . C o., 
19 V r . 1 4 6 ; N e w a rk  v. S ta te  B o a rd  o f  T a x a tio n , 38 
V r o o m  2 4 6 ; and the o n ly  ju st reason  fo r  e x e m p tin g  
su ch  p r o p e r ty  fr o m  the o p e ra t io n  o f  the a ct  is that 

3°  it is su b je c te d , in the o p in io n  o f  the L e g is la tu re , to  
its fa ir share o f  th e  p u b lic  b u rd en s b y  o th e r  leg isla -
tion . T h is  resu lt can  on ly  be  secu red  b y  th e  co n - 

* s tru ct ion  w e  a d op t.

T h e  q u estion  th en  is w h eth er  th e  ta xa tion  o f  fran -
ch ises is p r o v id e d  fo r  b y  o th e r  leg is la tion .

T h e  act re lied  u p o n  b y  the p r o s e c u to r s  is the so - 
ca lled  V o o r h e e s  act o f  1900 (P . L . 1900, 5 02 .) T hat 
this a ct p u rp o r ts  to  ta x  the franch ises o f  p e rso n s  and 

4 °  c o r p o r a t io n s  h a v in g  the r igh t to  use o r  o c e u p v  the



streets is mot d en ied  'by th e city . It  is u rg e d , h o w -
ever, that the a ct o f  1900 is u n co n stitu tio n a l, and 
that if it is co n stitu tion a l, the p e rce n ta g e  o f  th e  g ross  
receipts req u ired  to  b e  assessed, is n o t  a tax.

T h e  act o f  1900 has b een  b e fo re  the co u rts  in P a t-
erson and P assa ic, G as and E le c tr ic  C o . v. State 
B oa rd  o f  A ssessors , 40  V r . 116, a ffirm ed  41 V r . 825, 
and its co n s titu tio n a lity  w as e s s e n t ia l .to  ju stify  the 1Q 
result reach ed  in that case , bu t the q u estion  now* p r e -
sented was n o t ra ised , and w e have th ere fo re  e x a m -
ined it w ith ou t re g a rd  to  that d ecis ion .

T he o b je c t io n s  to  the con stitu tio n a lity  o f  the act 
are tw o  : (1 ) th at a ta x  u p on  g ro ss  rece ip ts  is n o t a 
tax a c co r d in g  to  true va lu e  as req u ired  b y  the co n sti-
tution, fo r  the reason  that the p e rce n ta g e  o f - g r o s s  
receipts m u st be  lev ied  th o u g h  the e x e rc ise  o f  the 
fra n ch ise ‘m ay  actu a lly  in v o lv e  a loss and the f r a n - 20 
chise m ay be o f  n o  v a lu e ; (2 ) th at the a ct a ttem p ts  
toi p ro v id e  tw o  d iffe ren t m e th o d s  o f  ta x a tio n  f o r  the 
p rop erty  o f  the c o r p o r a t io n , o n e  b y  lo ca l assessors 
a cco rd in g  t o  its va lu e , th e  o th e r  an a rb itrary  im p o -
sition b y  a S ta te  b o a rd . T h e  first o b je c t io n  is fatal 
to the v a lid ity  o f  the a ct if the fran ch ise  ta x  th ere b y  
im posed  is a p r o p e r ty  ta x  ; if it is n o t a p ro p e r ty  ta x , 
the secon d  o b je c t io n  is w ith ou t fo rce .

W e  th ink the ta x  on  g ro s s  re ce ip ts  is n o t  a p r o p - 
erty .tax , b u t a licen se  tax . im p o s e d  b y  th e  tState as a 
co n d itio n  p re ce d e n t to  the e x e rc ise  o f  specia l p r iv il-
eges in the streets. W e  o u g h t  n o t, unless co m p e lle d , 
to  a d o p t a co n s tru c t io n  w h ich  w o u ld  m a k e  the a ct 
a clear v io la t io n  Of the con stitu tio n a l req u irem en t 
that p r o p e r ty  b e  assessed  at its tru e  value. T h a t 
result o f  th e  c i t y ’ s c o n te n tio n  is a p o te n t  a rg u m e n t 
for  a n oth er  co n s tru ctio n . T h a t the L e g is la tu re  d id  
not in ten d  the ta x  o n  g ro ss  re ce ip ts  t o  b e  a p ro p e r ty  
tax is in d ica ted  b y  the d is tin ction  m a de  b e tw e e n  
p rop erty  and franch ises th ro u g h o u t  the act. T h e  4°



tid e  b eg in s  ( “ A n  a ct fo r  the ta x a tio n  o f  all the p rop -
erty  and fra n ch ises,’ ’ e tc ., S e c t io n  i b eg in s  “ A ll the 
p ro p e r ty , real and p erson a l, and fra n ch ises,”  e tc ; 
S e ct io n  2 p ro v id e s  fo r  th e v a lu a tion  and assessm ent 
o f  the p r o p e r t y ; S e ctio n  4  p ro v id e s  fo r  th e valuation  
and S e c t io n  5 fo r  the assessm ent o f  the franchise; 
S e c t io n  6 p ro v id es  fo r  the d is tr ib u tio n  o f  the fran-
ch ise  ta x  in p r o p o r t io n  to  the value  o f  th e  prop erty  

u as assessed b y  lo ca l assessors. T h r o u g h o u t , a dis-
t in ctio n  is p reserv ed  b etw een  the p r o p e r ty  tax  and 
the fran ch ise  ta x . T h is  d is tin ction  is em ph asized  by 
th e  p ro v is io n s  o f  S e c t io n  7, w h ich  enacts th at m oney  
pa id  to  a ta x in g  d istrict pu rsu an t to  con tra ct, shall 
be  c o n s id e re d  a p a y m en t o n  a cco u n t o f th e  franchise 
ta x  im p o s e d  b y  th e a c t ;  and  b y  th e p rov is ion s  of 
S e c t io n  8, w h ich  en a cts  that th e fran ch ise  ta xes  im-
p o s e d  b y  the a ct shall b e  in lieu  o f  all o th e r  franchise 
ta x e s  n o w  assessed a ga in st p erson s  o r  co rp o ra tio n s  

rc s u b je c t  to  the p ro v is io n s  o f  this act. W e  th in k  it 
c le a r  th at th e  fran ch ise  ta x  w as n o t in ten d ed  t o  be a 
p r o p e r ty  ta x . T h a t  im p o s it io n s  o f  this character 
m a y  be  im p o sed  b y  w ay  o f  a licen se  ta x  is w ell set-
t led . S u ch  a ta x  is im p o se d  b y  this S ta te  u p on  the 
g en era l fran ch ise  to  b e  a c o r p o r a t io n , and has been 
susta ined b y  th e cou rts .

S ta n d ard  U n d e r g r o u n d  C ab le  C o . v. A t to r -
n e y -G en e ra l, 1 D ick . 270.

3 0

H o n d u ra s  C o . v. B o a rd  o f  A ssessors , 25 
V r . 278.

L u m b e rv ille  B r id g e  C o . v. B o a r d  o f  A sses-
sors, 2 6  V r . 529.

M a rsd en  C o . v. B o a rd  o f  A ssessors , 32 V r.
461.

The principle upon which such taxes are sustained 
40 is stated by Mr. Justice Field in Home Ins. Co. vs.
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New Y iork /134  U. S. 594, and his language was ap-
proved by this court in H onduras Co. v. B oard o f 
Assessors, above cited. The grant o f the privilege 
to be a corporation  rests in the discretion of the 
State, and m ay be m ade upon such terms as the 
Legislature sees fit to  im pose. T hose terms are 
open to acceptance or rejection. In this respect, the 
special franchise to use the streets does not differ 
essentially from  the general franchisé to  be a corp o - IO 
ration. It cannot be doubted that the Legislature 
or a municipal corporation  vested with pow er to 
grant or refuse its consent to  the special privilege 
to use the streets, may grant the privilege upon 
terms.

Jersey City and H ob ok en  H orse R. R. v 
Jersey City and B ergen Railroad C o., 6 C. E.
Gr. 550.

In such a case the im position may be regarded as 2o 
in the nature o f rent or purchase price for the priv-
ilege; but it may also be regarded as in the nature 
of a ta x  subject to  change by the Legislature.

In the Lum berville B ridge Co. case the tax upon 
the franchise to be a corporation  was im posed upon 
a corporation  w hose charter antedated the act o f 
1846 m aking charters subject to  alteration by the 
Legislature, which is now  Section  4 o f the corpora -
tion act (P . L. 1896, 278.) The tax was sustained 
by this court.

The same reasoning which justifies the special tax 
upon the general corporate  franchise, justifies a 
special tax upon the special franchise to  use the 
streets although that special franchise may antedate 
the im position o f the tax.

In M em phis Gaslight Co. v. T ax in g  District of 
Shelby C o., 109 U. S., 398, the gaslight com pany 
had been granted by its charter enacted in 1851 the 40
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privilege o f erecting, establishing and constructing 
gas-w orks and m anufacturing and vending gas. Sub-
sequently a license tax was im posed, which was at-
tacked upon the ground that to prem it the State to 
tax the com pany for the privilege granted by the 
charter was to perm it it to  destroy that privilege. 
The answer o f  the court through  M r. Justice Miller 
was that the com pany took  its charter subject to the 

1o  same right o f  taxation in the State that applies to 
all other privileges and to  all other property, and if 
it wished to have an exem ption  o f any kind from  tax-
ation, it should have required a provision  to that 
effect in its charter.

A  case similar to the present is N ew  Orleans City 
and Lake Railroad Com pany v. C ity o f  N ew  Orleans, 
143 U. S. 192, where a tax  upon gross receipts was 
im posed upon a street railway which had bought its 
franchise o f the city for a large sum several years 
before the enactm ent o f the statute im posing the 
tax. T he tax was nevertheless sustained.

The difference betw een a license tax and a prop-
erty tax is well illustrated by the recent litigation 
g row in g  out o f the N ew  Y o rk  statute o f 1899 for 
the taxation o f franchises o f  this character. No 
question was raised in that case as to  the right of 
the State to  im pose such a license tax. T he ques- 

30 tion was w hether it cou ld  in addition  im pose a prop-
erty tax upon the value o f  the franchise; and the 
property tax was sustained.

M etropolitan  Street Railway v. N ew  Y ork,
199 U. S. I.

Whether valuable as property or not, the fran-
chise is to be exercised upon such terms as the State 
may determine, and it is no objection that those 
terms take the form of an annual license tax. As a 

40 license tax, it is not subject to the constitutional re-
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quirement that property shall be assessed accord ing  
to its true value.

It is, how ever, urged that if the franchise tax is 
the com pensation exacted  by the State for the exer-
cise of the franchise, it is not taxation within the 
meaning o f the exem ption  clause of the act of 1903, 
but rather in the nature o f purchase price or rent.
W e think this contention  also untenable. The ex- 
action is called a franchise tax by the Legislature, 
and the w ord taxation in the act o f 1903 must be 
given the same m eaning as the same w ord in the 
title of the act o f 1900. W hether the use o f the 
word by the Legislature is strictly accurate is o f no 
m om ent; the Legislature had the right to call its e x -
action “ taxation .”

As was said by the Court o f Appeals in N ew  A o r k : 
“ Both in statutes and in judicial decisions the term  aQ 
‘ tax ’ is frequently used in a much m ore com prehen -
sive- sense- than- that which we have stated to  be its 
accurate m eaning. It is not used so  broadly as to 
include the revenue from  private property  which the 
State or one o f its political divisions m ay hold for 
em olum ent the same as other ow n ers ; but it cer-
tainly is used to com prehend exactions for  the privi-
lege of exercising franchise rights, which latter are 
often, especially in the case o f foreign  corporations, 
merely the consideration  received for privileges 
which the State is at liberty  to grant or to  withhold 
at pleasure.”

H eerw agen  v. C ross-T ow n St, Ry. Go., 
179 N*. Y . 9 9 ; f f  N. £ .  Rep.

W e  think the franchises: sought to  b e  taxed- bjT 
Jersey City are franchises, the taxation: o f which:, is' 
provided for by  another law, and that they are there-
fore not taxable as property  under the act o f 1903s,
It was for the Legislature to determine whether the? 40



tax im posed by the act o f  1900 was a fair apportion-
ment o f the public burden w ithout subjecting the 
prosecu tors to a property  tax upon the value o f the 
franchise in addition.

The taxes must be set aside with costs.

j o  S A M E  O P IN IO N  H A N D E D  D O W N  IN  B O T H
C A S E S .

N E W  J E R S E Y  S U P R E M E  C O U R T .

----------------------------- --------------------o
)

,N O R T H  J E R S E Y  S T R E E T  )
)

2C R A I L W A Y  C O M P A N Y , )
)

Pros., )
) O n Certiorari, 

vs. )
) T axes 1903.

T H E  M A Y O R  A N D  A L D E R - )
) Rule for  Judg- 

M E N  O F  J E R S E Y  C IT Y  )
) ment.

and E D W A R D  F R Y , C IT Y  )
)

30 C O L L E C T O R , )
Defts. )

)

T h e Court having heard the argum ent o f counsel 
and inspected the assessment o f  taxes rem oved by 
the writ in this cause, and read the testim ony and duly 
considered the reasons filed, it is O R D E R E D  that 
said assessment o f taxes for  the year 1903 levied by 
the defendant against the prosecutors for tw o  hun- 

p 'd red  and seventy-five dollars on the contract right,
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privilege, license o r  franchise made with o r  granted 
to the Jersey. City and B ergen Railroad Com pany 
by an ordinance adopted  by the C om m on Council 
of Jersey City, and approved D ecem ber 20th, 1859.. 
and accepted by said Com pany, be set aside, made 
void and for n oth ing  holden, with costs o f suit to 
be taxed.

Entered June 14, 1906.

On m otion  of
B E D L E , E D W A R D S  & T H O M P S O N ,

A ttys. o f Pros.
A  true copy.

W M . R IK E R , JR.,
C lerk.

N E W  J E R S E Y  S U P R E M E  C O U R T .

>
N O R T H  J E R S E Y  S T R E E T  )

' )
R A I L W A Y  C O M P A N Y , )

)
Pros.., )

) O n Certiorari, 
vs. )

) T axes 1904.
T H E  M A Y O R  A N D  A L D E R - )

) Rule for  Judg- 3°
M E N  O F  J E R S E Y  C IT Y  )

) ment.
and E D W A R D  F R Y , C IT Y  )

)
C O L L E C T O R . )

Defts. )
)

The Court having heard the argum ent o f counsel 
and inspected the assessment o f taxes rem oved by 
the writ in this cause and read the testim ony and 40
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duly considered the reasons filed, it is O R D E R E D  
that said assessment o f  taxes for  the year 1904 levied 
by the defendant against the prosecutors for. two 
hundred and seventy dollars ($270) on the right, 
privilege or privileges ow ned or controlled  by said 
C om pany o f laying and m aintaining street railways, 
tracks and appurtenances in the streets o f  Jersey 
City, and operating thereon their trolley  cars, be set 

IOaside, m ade void  and for  noth ing  holden, with costs 
o f  suit to  be taxed.

Entered June 14, 1906.

O n m otion  o f

B E D L E , E D W A R D S  & T H O M P S O N ,
A ttys. o f Pros.

A  true copy.
W M . R IK E R , JR .,

Clerk.
20

3°

40
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

-------------------------------------------------------o
)

N O R T H  J E R S E Y  S T R E E T  )
)

R A I L W A Y  C O M P A N Y , )
)

P rosecutor below , )
)

and D efendant in E rror, )
)

vs. )
)

T H E  M A Y O R  A N D  A L D E R - )
)

M E N  O F  J E R S E Y  C IT Y  )
)

and E D W A R D  F R Y , C IT Y  )
)

C O L L E C T O R , )
)

D efendants below , )
)

and Plaintiffs in E rror. )
)

-------------------------------------------------------o

A F T E R W A R D S , that is to say, on  the 25th day 
of A ugust, in the year o f our L ord  one thousand 
nine hundred and six, in the Court o f E rrors and 
Appeals the last resort in all causes, com es the said 
The M ayor and A lderm en o f Jersey City and Edw ard 
Fry, City C ollector (defendants below  and plaintiffs 
in this C ourt), by R obert Carey, their attorney, and 
say, that in the record  and proceedings aforesaid, 
also in the finding and judgm ent aforesaid, there is 
manifest error in this, to  w it :

F I R S T : That the said Justices before w hom , &c., 
found and ruled in favor o f the prosecu tor below , 
and against the defendants be low ; W hereas, by  the 40

10

In Error. 

Assignm ent of 

Errors.

T axes 1903.

20
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law o f the land, they should have found and deter-
m ined in favor o f the defendants below .

S E C O N D : That the said Suprem e Court decided 
that an act o f the Legislature, entitled “ An act for 
the taxation o f all the property  and franchises of 
persons, copartnerships, associations or corporations 
using or occu py in g  public streets, highways, roads or 

ic other public places, except municipal and corpora-
tions taxable under the act entitled ‘A n  act for the 
taxation c f  railroad and canal p ro p e rty / approved 
A pril ioth , one thousand eight hundred and eighty- 
four,or any o f  the supplem ents or am endm ents there-
t o .”  B eing know n as Chapter 195 o f the Laws of 
1900, to be constitutional; whereas, the said Supreme 

' Court should have decided said act to  be unconstitu-
tional and void.

2° T H IR D  : That the said Suprem e Court decided 
said act, together with the supplem ents and amend-
m ents thereof, to  be constitutional legislation; 
whereas, the said Suprem e Court should have decid-
ed said act and supplem ents and am endm ents to be 
unconstitutional and void.

F O U R T H  : That the said Suprem e Court decided 
that the property described in the assessment under 
review  in the Suprem e Court, is not subject to taxa-

'ZO , J
 ̂ t ion  by Jersey C ity, under the law 6f the State; 

whereas, the said Suprem e Court should have decid-
ed said property  to  be subject to taxation  by Jersey 
City.

F I F T H : That the said Suprem e Court decided 
that the property  described in the assessment in-
volved  in the cause, has been taxed by the State of 
N ew  Jersey under the provisions ¡of Chapter 195 of 
the Law s of 1900, and is not subject to further taxa- 

■1r tion by Jersey City ; whereas, the said Supreme
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Court should have given  judgm ent that said prop er-
ty was not assessable for  purposes o f taxation under 
said Chapter 195 of the Law s o f 1900.

SIX T H  : That the said Suprem e Court decided 
that Jersey City has no authority or pow er to levy 
a tax upon the franchises of the prosecu tor below  
and defendant in  error ; whereas, the said Suprem e 
Court should have decided that Jersey City has a IO 
right, and has authority and pow er to levy such 
taxes.

R O B E R T  C A R E Y .
A ttorn ey  o f Plaintiffs in Error.

Same Assignm ent o f E rrors filed in case 
on Certiorari o f T axes o f 1904.

20

Joinder in E rror in usual form  in both cases.

30

40
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