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STATE OF NEW ,JERSEY 
D~partment of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
25 Commerce Drive cranford, N.J. 07016 

DECEMBER 10, 1973 

1. APPELLATE DECISIONS - T. V. MOTEL, INC. v. EAST WINDSOR. 

T. v. Motel, Inc • 11 t/aT. v. 
Motel and Leopard Lounge, 

Appellant, 
v. 

Township Council of the 
Township of East Windsor, 

Respondent. 

------ ----------

) 

) 

,) 

) 

) 

Op·~ppeal 

CONCLUSIONS and ORDER ~ 

Beninati & LaMorte, Esqs., by Frank A. LaMorte, Esq., Attorneys 
for Appellant . 

Mason, Griffin, Moore & Pie:r•son, Esqs., by G. Thomas Reynolds, Jr., 
Esq., Attorne-ys ,:&:or Respondent 

BY THE DIRECTOR: 

This is an appeal frol:Jl.the action of the Township Council 
of the Township of East Windsor (hereinafter Council) which on 
August 14, 1973 approved and then promptly denied renewal of appel­
lant1s.plenary retail consumption license for the 1973-74 license 
period. The immediate reversal of the Council's action was the 
result of its determination that the vote taken on the resolution 
to grant renewal resulted in two members voting for, two members 
voting against, two members abstaining, and one member being ab­
sent; hence there was no majority vote for approval of said resolu­
tion. 

Appellant contended in its petition that, although a 
hearing was afforded to it, there were no r•easons ascribed to the 
action of the Council. The Council answered that it failed to re­
new appellant's application for renewal in that the owner of ninety­
nine percent. of its corporate stock was a 11person of unfit char­
acter;" that renewal is against the welfare and public safety of 
the residents of the community, and that employees of the appel­
lant's business were persons of 11ttnfit character." 

·~ A de novo hearing was held in this Division pursuant to 
tRule 6 of' State-rregulation No. 15.. By telephone information re­
ceived immediately prior to the hearine, counsel for the Council 
indicated that it would not be represented at the hearing herein 
and no defense to the appeal would be interposed. The receipt of 
testimony was thus limited to that offered by appellant. 
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Raymond Amato i ed that he is the owner of ninety-
nine peroe of o ital sto of llant corporation. He 
acquired this app<:> a.nt corpo:J:>ation in September 1972; 
the remai g one porcont the stock is held by a prior owner 
and constitutes a silent interest in the operation of the licensed 
business c':ld that ox• person employed by the 
corporation har,! a nl:i.nal :r> cword and that a full interroga-
tion of an.y p:r•ospect witnesa aB to s background, particular-
ly as to c t~)r was made be foro hiring u He has never been 
visi d by any ee o cia1 J:>especting himself or any em-
ployee and he could neitlH?r surmise nor• conjecture the origin of 
the implications upon which the 11 unfit character" label was at­
tached, to hlm or s employees. 

r•eommted a .long story of association with the al-
coholic hover• indus bc:1gi ln 1950 when he acquired an 
intore st in an EJ s l:i srunont i.n Ne~Arark. Thereafter' and on dif-
ferent; occas an.d foX' d:Lfferen t per:tod s, he had interests in 
restaurants with a oholic beverage licenses in South Plainfield 
and Florham In each of' these municipalities, including 
respondent rl1 owns hE) haQ. been l"'OUtinely fingerprinted. The 
acquisi on er0st tn appellant corporation gave rise 
to a complete investigation of s mmership by agents of this 
Division in October 1972, which concluded with a favorable report .. 

At the conclusion of testimony appellant immediately 
waived a Hearer's repo:r•t and r•equestod the matter be determined 
forthwith by Dlrectox•. 

Prom 
with the tot 
advanced in re 
of the Counc:i.l 

the uncontrove:t>t<~d testimony of Amato, coupled 
lack of evi o in support of the contentions 
ondent 1 s answer, it is apparent that the action 

tv as bo unr(?asonable and arbitrary. 

11 It has been a long establlshed policy of this Division 
to equate a :r•ef'usal to :t'<mew":Hl annuRl license with revocation 
proceedingr:1 • Common fa:Lrness to the llcensee has been the 
basis for th:L,s cy. 11 §t:r_:~~~rditl_t?:.~ Inc. v. Avon-_by-the-Sea_, 
Bulletin 1775, tem 2. The record of a licensee during the prior 
licensing pe:r•iod sb.ould be cons:t red in the determination of 
license renewaL sto • Atlantic Hi Bulletin 622 1 Item 
4; t z v 2 .. 

As it is firmly established that the grant or renewal 
of an alcoho c beverage license rests in the sound discretion of 
the Board in the f st instance (Rajah Liquors v. Div. of Alcoholic 
Bev. Cont:r•ol, N.,J Super. 59f3 ~nr_p:p_:Tiiv: 1955); Blanck v. 
~-;-:;nr N J'. L.1.8l1. (1962)), lt is equally anticipated that 
that discretion be soundly used Hc.n-rever, where there is a 
manifest abuse of its d:l.sc:r>etton the Director ts author•lzed 
to reverse the of Council. The 
'1:;7--,-~...--'--~~~~ .. ~~~,-~·"''"'".: , 3 8 N J Sup <n• • ·--rr-;::r-..,-,·~-r;::r<;-~~~----

v of 
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In the instant matter only four members of the Council 
made any expression whatever, and of the three remaining two 
members were silent. Thus of the seven members (one of whom was 
absent), no majority voiced an expression either to grant or deny 
the application. The Council had an obligation to act and 
should have done so. 

The answer to the petition of apfteal alleged that the 
appellant's principal corporate owner was 'unfit" and that the 
employees were 11unfitu to be associated with a liquor license. 
No proof whatever, cognizable before this Division, arose in 
support of those contentions. To the contrary, the uncontroverted 
evidence indicated that the principal stock owner has a long and 
apparently unblemished record of connection with establishments 
enjoying a license privilege. As nothing whatever was advanced 
to the contrary, or anything advanced in support of the conten­
tion that unfit employees were employed in the licensed premises, 
the actions of the Council were manifestly arbitrary and capri­
cious. 

Accordingly, it is, on this 16th day of October 1973, 

ORDERED that the action of respondent Township Council 
of the Township of East Windsor in denying appellant's applica­
tion for renewal of its plenary retail consumption license is 
hereby reversed and the Council is hereby directed to grant re­
newal of appellant's license for the 1973-74 license period in 
accordance with the application filed therefor. 

Robert E. Bower, 
Director<> 
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·2. APPELLATE DECISIONS - CONN v. DOVER. 

Donald R. Conn, t/a 
Three Star Tavern, 

) 

) 
Appellant, 

) 
On Appeal 

v .. CONCLUSIONS 
) and 

Board of Aldermen of the 
Town of Dover, ) 

ORDER 

Respondent. ) 

Young & Sears, Esqs., by Christopher R. Falcon, Esq., 
Attorneys for Appellant 

Hugh E. De Fazio, Jr., Esq., Attorney for Respondent 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

This is an appeal from the action of respondent Mayor 
and Board of Aldermen of the Town of Dover (hereinafter Board) 
which by unanimous vote of the seven members of the nine-member 
body present, denied the application for a place-to-place 
transfer of appellant's plenary Retail consumption license from 
premises 186 East Blackwell Street to 9 East Blackwell Street, 
Dover. 

In its resolution dated May 23, 1973~ the Board set 
forth the following reasons for its action: 

11 1.. Blackwell Street is the heart of the busi­
ness district of the Town of Dover. There is no 
licensed tavern on Blackwell Street Hithin two 
blocks in either direction of the applicant's pro­
posed establishment. 

2. Two taverns already exist in the immediate 
vicinity, and three others exist, within three 
blocks of the proposed location. 

3. The public interest and the economic via­
bility of the down town business district would 
be best served by not permitting a retail plenary 
consumption license at this locationo 
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4e 1!Jith five taverns in the area (see 2 above) i 

there is no public necessity for another estab­
lishment of this type to be located in this sec-cion 
of the business district., 

50 The arguments, concerns and objections of 
the citizens and businessmen are legitimate and 
convincing., 11 

Appellant contends that the action of the Board w~s 
erroneous in that it relied upon the unsubstantiated and over­
stated protests of objectors; that appellant had an unblemished 
recox•d of operation in the tavern business; that he was compelled 
to relocate due to urban development; that the propos·ed transfer 
would enhance the area; and that the action of the Board was 
unreasonable and an abuse of discretion. 

The Board, in its answer, denied that its action was 
erroneous .. 

The appeal was heard de novo pursuant to Rule 6 of State 
Regulation No. 15, with full opportunity afforded counsel to 
produce testimony and cross-examine witnesses. 

Prior to the receipt of oral testimony, it was stipulated 
that the minutes of the meeting of the Board held on May 23, 1973 
included the objections of certain area businessmen; that appel­
lant did operate a tavern at 50 East Blackwell Street; that he 
was required to vacate those premises because or Urban Renewal 
Development; that appellant requested and did receive relocation 
assistance in the sum of $2,500.00 pursuant to State and Federal 
la-v1s because of his displacement; that appellant sought and did 
receive a transfer of liquor license from the 50 East Blaclrnell 
Street to 186 East Blackwell Street, in the year 1971; that appel­
lant, after receiving the transfer of license applied to the Dover 
Board of Adjustment for variance; that he was granted the variance 
to operate a tavern at that location, subject to the condition 
that he tear down a frame building at the rear of the plot 
within one year 9 and a two-story building within five years, and 
that no appeal was taken.of the conditions imposed by the Board 
of Adjustment .. 

I 

The dispositive issue in these matters is: Did the 
Board a~t reasonably and in the best interests of the municipality? 
It is basic that a transfer of a liquor license to other premises 
is not an inherent or automatic right~ The issuing authority 
may grant or deny a transfer in its exercise of reasonable 
discretion. If denied on reasonable grounds, such action will 
b~ affir·med., Richrnon, In~ "':~_ Tre13ton, Bulle ~in 1560, Item 4; 
Zlcherman v .. Driscoll, 133 N .. J .. L., SEfb(Sup. Ct. l9L~6). As the 
court said in Fanwood v. Rocco, 59 N.J. Super .. 306,320 (App. 
Div. 1960), aff 1 d 33 N.J. 464~(1960): 
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11
e ... N'o person is entitled to the transfer of a 

license] as a matter of law •••• 11 >· 

" .... If the motive of the governine; body is 
pure, its reasons, whether based on morals, economics~ 
or aesthetics, are immaterial •.•• " 

In this connection it may be well to quote further froo1 Fanwood v. 
Rocco, ~~pra: 

11The primary purpose of the act is to promote 
temperance (R.S. 33:1-39) and 1 to be remedial of 
abuses inherent in liquor traffic and shall be liberally 
construed' to effect those purposes. R.S. 33:1-73; 
Hudson Bergen County Retail Liquor Sj;;.o1~es Ass' n Inc. v .. 
Board of Com 1 r~ of City of Hoboken /135 N.J.L. 502 
(E. & A. 19L~ 7 ):II Because these a.x•e the purposes there 
is a sharp and.Jfundamental distinction be·tween the power 
of the Director when a license is denied by the munici­
pality and when one is granted, because refusing a 
license cannot lead to intemperance or to any of the 
other evils the act ~intended to prevent. 

The Legislature has entrusted to municipal 
issuing authorities the initial authorityrud charged 
them with the duty to approve or disapprove place-to­
place transfers. The action of the Board in either 
approving or denying the application for such transfer 
may not be reversed by the Director unless he finds 
'the act of the board was clearly against the logic 
and effect of the presented facts .. ' 11 Hudsop Bergen 
County: Retail Liquor Stores Ass 1 n Inc· o v. Hoboken, 
135 N. J-.,L .. 502-~"(19~-71. ·; 

As was stated in Ward Vo Scott, 16 N.J. 16, 23 (1954): 

11 ••• Local officials who are thoroughly familiar 
with their community's characteristics and inter•ests 
and are the proper representatives of its people, are 
undoubtedly the best equipped to pass initially on 
such applications for ••• o And their determinations 
should not be approached with a general feeling of 
suspicion, for as Justice Holmes has properly admonished: 
'Universal distrust creates universal incompetence.' 
Graham Vo Un}ted Stat~_s_l' 231 U.S .. L~74, 480, 34 S. Ct .. 
l[j:8~ 1:5'1, :S8 L. Ed. 319, 321-~ (1913)on 

In the recent case of bY:ol}_s Farms Tavern v. Nun. Bd., 
Ale. Bev., Newark, 55 N.J. 292, 303 (1976), the court stated: 

11The conclusion. is inescapable that if the 
legislative purpose is to be effectuated the 
Director and ·the courts must place much reliance 
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upon local action. Once the municipal Board has 
decided to grant or withhold approval of a premises­
enlargement application of the type involved here, its 
exercise of discretion OU[?'ht to be ·accepted on review 
in the absence of a clear abuse or unreasonable or 
arbitrary exercise of its discretion. Although the 
Director conducts a de novo hearing in the event of an 
appeal, the rule has-rang-been established that he 
will not and should not substitute his judgment for 
that of the local board or reverse the ruling if 
reasonable support for it can be found in the 
recor•d ~ ... ., 11 

Appellant, Donald Ro Conn, testified that he had operated 
a tavern at 50 East Blackwell Street for seven years until he was 
compelled to transfer his establishment because of .the Urban 
Renewal project two years ago, to the present site, 186 East 
Blackwell Street, which is approximately two and one-half blocks 
distant from the proposed site.. The condition imposed by the Board 
of Adjustment requiring him to tear down tw.o of the buildings on 
the plot would impose extreme hardship upon him because he would 
lose the rental income which he would have applied to the mort­
gage payments .. 

Harold D. vfuite, a part-time bartender while it was lo­
cated at 50 East Blackwell Street~ employed on an average of once 
a week and who has, on other occasions, patronized the establish­
ment with his wife, testified that the establishment was operated 
in an orderly and proper manner@ 

Willard Hedden, the mayor and a member of the Board, 
testified that the reasons stated in the resolution denying the 
transfer expressed his thinking and was the unanimous thinking of 
the Board members present at the meeting. The greatest concen­
tration of commercial establishments is located on Blackwell 
Street. The desire of the members of the Board to keep the two 
block area of the proposed transfer site free of taverns, was in 
the public interest and met with the approbation of the Chamber 
of Cornme roe ., 

There is no off-street parking adjacent to the proposed 
location., The nearest off-street parking is located one-block 
distant. The witness asserted that it was the Board's feeling that 
the appellant could operate at his present location, and that the 
Board would have given the matter favoFable consideration if he 
had appealed the decision of the Board of Adjustment.. The denial 
of the transfer was not be be construed as a reflection upon 
appellant's business ability or the conduct of his business., 

Upon reviewing the factual complex, which -vms ably pre­
sented by the litigants herein, and applying the controlling 
principles hereinabove set forth, it is my view that the appellant 
has failed to meet the burden of establishing that the action of 
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the Board was erroneous and should be reversed. Rule 6 of State 
Regulation No. 15. 

It is apparent that appellant did not desire to utilize 
his present location for the reason that he felt that the con­
ditions imposed by the local Board of Adjustment rendered that 
location unattractive from an economic viewpoint. However, it ·is 
well established that this does not constitute a valid reason for 
the approval of an application for transfer. It is elementary 
that concern for a licensee's own financial problem will not be 
elevated above the public interest. Smith v. Bosco and Jersey 
flity, 66 N.J. Super. 165 (App. Div. 1961); Nordco, Inc. v. State, 

.J. Super. 277 (App. Div. 1957). 

In fact, as the court pointed out in Nordco, the 
determinant is merely whether the refusal to grant the said 
transfer was the result of intentional discrimination or other 
arbitrary action. (43 N.J. Super. at p.2BB.) In Fanwood v. 
Rocco, supra at p.404 (1960) the court stated: 

11The Director may not compel a municipality to 
transfer licensed premises to an area in which the 
municipality does not want them, because there mo~e 
people would be able to buy liquor more easily. 
Such .'convenience' may in a proper case be a 
reason for a municipality's granting a transfer but 
it is rarely, if everr a valid basis upon which the 
Director may compel the municipality to do so. 11 

I do not believe that the Board was unsympathetic to the 
dilerama of the appellant, althou~1, as I have noted, his personal 
problem was based more on economics than on any other single 
factor. Nevertheless, the Board took into consideration the 
views of the objecting residents and the public interesto As the 
court stated in Fanwood v. Rocco, ~upra (33N.J.404); 

And further: 

"Similarly, the municipal governipg body 
may reasonably decline to issue a license because 
of the proximity of the premises to a church or 
school even though the church or school is beyond 
the 200 foot area outlawed by R.S. 33:1-76e 

And it appears c1~ar to us that, consistent 
with and in furtherance of the foregoing, the muni­
cipal governing body may Feasonably honor local 
sentiments by declining to license taverns and 
package stores in designated areas within the 
municipalityo 11 

"The interests of effective liquor control are 
best advanced where the municipal licensing program 
displays fair regard not only for the convenience of 
residents who purchase alcoholic beverages but also 
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for the sentiments of residents who are 
unsympathetic or hostile to their sale .. 11 

PAGE 9. 

In f!yons Farms Tavern 2 Inc.!' v., Newark, 55 N.J .. 292 (1970) 
the court stated: 

"Responsibility for the administration and 
enforcement of the alcoholic beverage laws 
relating to the transfer of a liquor license from 
place-to-place.,.,., is primarily committed to 
municipal authoritieso N.,J.,S.A. 33:1-19, 24••o 
In allocating spheres of operation between the 
State Division and municipal authorities, the 
Legislature wisely recognized that ordinarily 
local officials are thoroughly familiar with the 
community's characteristics 9 ~ 9 the nature of the 
particular area ..... 

"Obviously, when the lavnnakers delegated to 
local boards the duty 'to enforce primarily' the 
provisions of the act it invested them with a high 
responsibility, a wide discretion and intended their 
principal guide to be the public interesto Lubliner Vo 

Pater~O£L 33 N.Jm 428~ 446 (1960)0 

In Lyons f_a_rms Tavern the Supreme Court re-emphasized the 
theme of Fanwood that the Director may not disregard the municipal 
governingl)()({y's authority to decline to license the operation of 
any taverns or package stores in a business section, particularly 
where there is widespread local sentiment in favor of keeping the 
area free of taverns and package stores., In honoring the 
expressed sentiment, the governing body does not act at all 
unreasonably .. 

I find that the best interests of the municipality, were 
circumspectly evaluated by the Board in reaching its ultimate 
determination,. 

A local issuing authority has been held to possess wide 
discretion in the transfer of a liquor license, subject, of course~ 
to review by this Division in the event of an abuse thereof., 
Blanck v .. Magnolia, 38 N .. J, 48L~ (1962)., The action of a municipal 
issuing authority may not be reversed by the Director unless he 
finds the act to have been clearly against the logic and effect of 
the presented factso g~dso~:fterggn County Retail Liquor Stores 
Ass'n v. Hoboken, supra. 

Therefore, after considering all of the evidence he:r'ein, 
including the transCI'ipt of the testimony, the stipulations, the 
exhibits and the argument of counsel, I conc:J,.ude that appellant 
has failed to sustain the burden of establishing that the action 
of the Board was erroneous and should be reversed.. Rule 6 of State 
Regulation No., 15.. Hence, I recommend that an order be ente1•ed 
affirming the action of Board and dismissing the appeal,. 
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Concl us io~nd Order 

No exceptions to the Hearer's report vrere filed pursuant 
to Rule 14 of State Regulation No. 15~ 

Having carefully considered the entire record herein, 
including the transcript of the testimony, the exhibits, the argu­
ment of counsel in summation, and the Hearer's report 1 I concur in 
the findings and conclusions of the Hearer and adopt them as my 
conclusions herein. · 

Accordingly, it is on this 29th day of October, 1973 

ORDERED that the action of the respondent Board of Alder­
men of the Town of Dover be and the same is hereby affirmed, and 
the appeal herein be and the same is hereby dismissed. 

JOSEPH H. LERNER 
ACriN3 DIRECTOR 

3. APPELLATE DECISIONS - CONNOR v. MILLBURN Er AL. 

John R .. Connor, ) 

Appellant, ) 

v .. On Appeal 

Township Committee of the ) CONCLUSIONS 
Township of Millburn, and and 
Edward J. Flynn, t/a ) ORDER 
Flynn's Tavern, 

) 
Respondents. 

- - - - - - - .. - - - - - - -) 
Appellant, Pro se 
Eugene T. O'Toole, Esq., Attorney for Respondent Township 
John Anthony Lombardi, Esq., Attorney for Respondent 

Edward J .. Flynn. 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Repo1~t 

This is an appeal from the action of Tovmship Committee 
of the Township of Nillburn (hereinafter Committee) which renewed 
the plenary retail consumption license of respondent Edward J. 
Flynn for the 1973-74 license periodo 

The petition of appeal alleges only that the Committee 
acted erroneously; no grounds were set forth in support of this 
allegation. The petition additionally demands that the Director 
place appellant's nmae on the license and remove therefrom the 
name of respondent Flynn. 
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At the outset of the de novo hearing in this Division, 
appellant was advised that the relier-sought, i.eo, the demand 
that the Director substitute his name for that of respondent 
Flynn on the plenary retail consumption license which the 
Committee had issued to Flynn vJas without the purview of this 
action. The Director's authority is limited to a determination, 
upon proper proofs presented, as to whether the license was 
improvidently issued or was issued to someone who was disqualified~ 
or holding a license for another disqualified person. 

In its answer to the petition of appeal, the Conrrnittee 
responded that it had heard from both licensee and appellant, and 
it determined that the respondent F'lynn had been made sole owner 
of the premises. In his answer, respondent Flynn contended that 
he acquired title to the license by way of sheriff's sale held 
May 16, 1972; that his license had been renewed for the 1972-73 
licensing period; and the claim of appellant for a determination 
of an interest in the license had been the subject to proceedings 
instituted in the Superior Court, and thereafter in the Appellate 
Division of the Superior Court where the possessory rights of 
respondent had been determined and affirmed. 

Appellant vlas cautioned at the commencement of the 
hearing that determinations of legal interests of licensees, 
beyond the subject of qualification of licensees, was not justici­
able before the Division. Matters pertaining to adverse or• 
ancillary rights to licenses or the property involved are review­
able before a civil court of plenary jurisdiction, not before the 
Director .. 

Absent any specifics being alleged upon which the action 
of the Committee could be determined as erroneous, appellant was 
directed ·to specify the gounds of his appeal. He alleged as his 
principal ground of appeal that respondent Flynn hn.d, between 
1949 and 1968, failed to include as a co-licensee the name of his 
mother, Mary A,. Connor, as well as Mary Ellen Flynn. Additionally~ 
he advanced the thesis that as Mary A,. Connor had on January 31, 
1972 assigned her interest in Flynn's license to him, the absence 
of his name on such license application was such fraudulent act by 
Flynn as to constitute a disqualification .. 

Those being the sole contentions of appellant and no 
specifics other than those being advanced, it became apparent that 
his appeal lacked legal or factual substance. 

Rule 3 of State Regulation Noo 15 requires appeals from 
actions of municipal authorities be taken within thirty days from 
the action complained of. That action as obvious from the appel­
lant's contentions was, at very latest, August of 1972, when the 
renewal for the 1972-73 licensing period would have been 
accomplished. Had any facts been alleged by appellant to have 
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occurred Hi thin the iinrnediate past licensing period, his appeal, 
in that respect, may have been well founded- However, despite 
every entreaty, appellant urged no other ground tharr the con­
tention that respondent Flynn, up until 1968, had failed to name 
a co-owner in his license application. 

No allegation:was made concerning any facts or circum­
stances occurring within the immediate past licensing period. 
Hence, the appeal was not timely made and, in fact, was at least 
a year late. Neither in his petition nor at the hearing did 
appellant offer or allege any facts concerning the immediate past 
licensing period, or any disqualification of respondent Flynn. 

Compounding the difficulty of obtaining the grounds of 
the appeal was appellant's attitude and manner at the hearing 
herein. Because he appeared pro se, an explanation of the scope 
of such appeal was given to him at the outset, which, .instead of 
developing an orderly posture of presentation of the matter, 
seemed only to incur appellant's wrath. That ire reflected 
itself in his telling one of the respondent's counsel who posed 
an objection to 11 shut up"; to the other counsel, upon objection 
raised, to nplease sit down"; and to the hearing officer 11 I wish 
you would be quiet 11 • Such contumacious conduct not only 
obstructed an orderly proceeding, but prevented the attorneys 
for respondents from properly presenting a defense to this action. 

I conclude that the appellant has failed to establish that 
the action of the Committee was erroneous and should be reversed, 
as required by Rule 6 of State Regulation No. 15o 

It is, accordingly, recommended that the action of the 
Committee be affirmed, and the appeal herein be dismissed. 

Conclusions and Order 

No exceptions to the Hearer's report were filed within 
the time limited by Rule 14 of State Regulation No. 15. 

Having carefully considered the entire record herein, 
including transcript of the testimony, exhibits and the Hearer's 
report, I concur in the findings and conclusions of the Hearer 
and adopt his recornmendations. 

Accordingly 1 it is, on this 29th day of October 1973, 

ORDERED that the action of respondent Township Co~~ittee 
of the Township of IvJ:illburn be and fue same is hereby affirmed, 
and the appeal herein be and the sa.me is hereby dismissed. 

Jo'se:ph H. Lerner, 
Acting Director. 
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4. APPELLATE DECISIONS - FRAJAC TAVERN, INC. v. PATERSON. 

Frajac Tavern 1 Inc., t/a 
217 Club~ 

Appellant, 

PAGE 13. 

v. 

) 

) 

) 

Board of Alcoholic Beverage ) 

On Appeal 

CONCLUSIONS and ORDER 
Control for the City of 
Paterson, 

Respondent. 

----- -·-

) 

) 

Goodman and Rothenberg, Esqs., by Robert I. Goodman, Esq., 
Attorneys for Appellant 

Adolph A. Romei, Esq., by Ralph L. DeLuccia, Jr., Esq., 
Attorney for Respondent 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

This is an appeal from action of Board of Alcoholic 
Beverage Control for the City of Paterson (hereinafter Board) 
v-rhich on June 27, 1973, denied renewal of appellant 1 s plenary 
retail consumption license on the ground that the application 
when filed was not accompanied by the required fee. 

Appellant contended that at the time of filing of 
the application a check accompanying the application, althou~h 
thereafter marked "Insufficient funds'~, was later made 11 good' 
or, in the alternative, the funds representing the amount of 
the check were available. 

While the facts in this matter were substantially sim­
ilar to the companion matters of Blue Note Lounge, Inc. and 
E A V Liquor & Bar, Inc., on appeals filed jointly by the same 
counsel, a separate report is prepared in that the facts were in 
themselves not identical, although the applicable law is sub­
stantially the same. 

The appeal was heard de novo pursuant to Rule 6 of 
State Regulation No. 15, with full opportunity afforded the 
parties to introduce evidence and to cross-examine witnesses. 

The Board generally 
tions advRnced by appellant. 
by the Board asserted that at 
lant's application it did not 

denied the substantive conten­
However, the resolution adopted 
the time it acted upon appal­
have the requisite fees in hand. 

Testimony taken of William w. Harris, Secretary of 
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respondent Board~ indicated that he received appellant's renewal 
application from its sole stockholder on Jurie 8, 1973, to which 
was accompanied a check for the renewal fee. rl'hereafter he was 
advised by the Tax Receiver of Paterson that the check had been 
returr~ed marked 11 Insufficient funds. 11 He promptly called Jackson 
and spoke to Nrs. Jackson, advising her of' the dishonor. 

No further response occurring, he advised the Board 
concurrent with its June 27 meeting that the fees h1-1d not been 
paid, and the Board determined not to renew the license. Follow­
ing that meeting Jackson visited his office and offered payment. 
On cross examination Harris admitted he did not knoH Jackson and 
his wife were separated and that, other than the initial telephone 
call, had done nothing further concerning the invalid check. 

Frank Jackson testified that he purchased the subject 
licensed premises a mere three months prior to the renewal date; 
that he was separated from his.wife althopgh she still takes care 
of the bookkeeping for his establishment. Mrs. Jackson did in­
form him of Harris' call and he directed her to forward a proper 
check by return mail to the Board. He testified that she did so 
but mistakenly .submitted the check to this Division. He asserted 
that at the time of June 27, 1973, he did not know that the check 
had been misdirected and in fact did not know of the action of the 
Board in denying renewal of his license until the following day 
when his counsel advised him of that action. He had the funds 
available and, at the hearing of the matter in this Division, of­
f'ered payment in cash to Secretary Harris, who accepted the sum in 
escrow pending determination of this appeal. 

It was apparent from the testimony of Jackson that his 
knowledge of requirements and regulations pertinent to the conduct 
of an establishment for the sale of alcoholic beverages is minimal .. 
None the less, a short three months before, the Board appr•oved a 
person-to-person transfer of the premises to him. Since it ap­
pears that appellant qualified for the said renewal and has met all 
procedural requirements except for the payment of the requisite 
filing fee, I conclude that appellant should in fairness be af­
forded an opportunity to secure renewal of his license. 

N.J.S.A. 33:1-12.18 permits the acceptance of applica­
tions for renewal not filed within time when circumstances exist 
indicating that the improper filing was beyond the control of the 
applicant. In a .parallel matter it was held that confusion on the 
part of an applicant as to the time requirement of filing should 
not result in a loss of license if, under the facts in that matter, 
the application would have been tirnely made had the applicant 
understood the proper application of the law to his case. Of. 
Albert C. Wall, Inc. v. Gloucester Oitl, Bulletin 1997, Item 2. 
Similarly, the misdirection of the fee to an improper agency in 
the instant matter involves a ministerial and procedural act 
which was heretofore complied with, without substantial prejudice 
to the Board. 
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the action of the Board 
viously paid and now in 

the Bo~rd'a hands 
Board be d oted 

in escrow 
new 
led 

ted ~roT ~~ and the 
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with the o 

No written exo ions to the Hearer's report were 
filed pursuant to Ru 14 of State Regulation No. 1$. 

Having o are.!'u lly o onaide:t"ed t;he ·transcript o.!' te sti­
mony9 the exhibits an.d the Heare:t" 1 a :repoJ:?t, I concu:t" in the 
:findings and reoommEJndationa o:f the rer and adopt them as my 
conclusions herein. 

Accordingly» it is, on' this 30th day of October 1973, 

ORDERED that the action of :rlespondent in denying 
renewal of appellant's plenary l"etail consumption license be and 
the same is hereby reversed; end it is :further 

ORDERED that the Boa:r.•d of Alcoholic Beverage Control 
for the City of Paterson be and the same is hereby directed to 
renew appellant's plenary retail consump~ion licenses :for the 
1973-74 license per:tod in accordance with the ap-
plications filed there 

5. STATE LICE.'NSES - NEW APPI,ICATION FILED. 

MCC Presidential; Inc. 
t/a L~ N. Renault & Sons, Inc,, . 
· Renault Winery 1 L. N. Rena.uJ.t W:~..nery ~ 

Champagne Vintners, st. George Winery of 
N.J. 

Bremen Avenue & Liebig Street 
Ga.llo\vay Township, Ne\.,r Jersey 

Application filed November )0, ~'173 
for person-to-person transfer of 
Plenar,y. Winery License V-13 and 
Additional Warehouse License AW-7 
for premises S. '1>1. Corner Norfoll<: Ave. 
& Agassi~ Street, Egg Harbor City, 
New Jersey, from L. N. Renault & Sons, Inc. 

ROBERT E. BOWER 
DIRECTOR 

1~~ 
Director 


