STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTPOL
744 Broad Street Newark, N. J.

BULLETIN NUMBER 167 - March 20, 1937

1.

ADVERTISING -~ PANDERING DISPLAYS OFFENSIVE TO COMMON DECENCY ARE
CAUSE FOR REVOCATION

March 10, 1937.

Mr. Henry Morchower,
Newark, N. J,

Dear Sir:

I have before me a card bearing your name advertising
nlﬁhtly doncing and entertainment at yomur tavern, through which
is surcherged o siketch of o nude and exutervent female lving on
her back and holding a cocktoll glass aloit,

You are directed to destroy forthwith all such cards
and to give me your “o;¢mﬁ pledge that nc advertising of an
obscene nature will be circulated or permitted by you in the
future.

Instinctive common decency and intelligent self-
interest should not reguire enactment of a formal rule prohibiting
licensees from circulating lewd advertising., This special
ruling should suffice. It applies to you and all other licensees
who need rules. Violation will be cause for revocation. -

Very truly yours,

D, FREDERICK RURNETT
Commissioner

SPECIAL PERMITS - RETURN OF MERCHANDISE BY RETAILER TO WHOLESALER
MAY BE EFFECTED WITHOUT SPECIAL PERMIT.

Dear Sir:

Wle” are contemplating returning some merchandise of
which we have an excess stock to one of our Wholesalers. The
Wholesa 2ler, howeve43 acvises us that 1t is necessary to secure
a pernit in order to transfer this merchandise from our Ware-
house to his p1ucp of buginess. Will you advise us whether
or not such a permit is necessary to return tax-pald merchandise
to our licensed Wholesaler?

The merchandise in question is in original cases only
and is to be returnea for . only one rezson, namely, - we are
overstocked.

Very truly yours,

The Great.Atlantic &-Pacific Tea Company

Moy Jersey State orany
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March 9th, 1987.

The Grect Atlantic & Pacific Tea Company,

.,
N .
?§terson, N, J. /gﬂw4,§ﬁiz:"/~b 7/

Gentlemen:

\ .

The Control Act contains no express provision governing
the return of merchandise by a retailer to a wholesaler. Tech-
nically, it might be urged that such return constitutes a sale
beyond the terms of the retailer's licensc and that consequently
a special permit is required. This Interpretation, however,
would be contrary to a trade practice which is customary and
unobjectionable from a control standpoint. Cf. Bulletin #87,
Item 14. A morc reasonable interpretation would be to sanction
such return without special permit as constituting a resgcission,
by mutuval consent, of the original sale rather than a resale.

You are therefore advised that where a retaller desires
to return, in the ordinary course of business and for legitimate
trade purposes, alcoholic beverages purchased from a wholesaler,
and the wholeszler will accept such return, no special permit from
this Department is required to consummate the transaction

Very truly yours,

D. FREDERICK BURNETT
Commissioner ’

By: Nathan L., Jacobs,
Chicef Deputy Commissioner
and Counsel

SPECIAL PERMITS - WHEN PERMIT AMOUNTS TO A TEMPORARY EXTENSION
OF A CLUB LICENSE, THE PERMIT MUST BE OBTAINED BY THE CLUB.

SPECIAL PERMITS - APPROVAL - APPROVAL MAY BE MADE IN MUNICIPALI-
TIES WHICH HAVE A POLICE COMMISSIONER OR DIRECTOR OF PUBLIC
SAFETY WHO IS THE IMMEDIATE SUPERIOR OF THE CHIEF OF POLICE AS
WELL AS BY THE CHIEF.

Dear Sir:

I would like to have your ruling as to who should apply
for license for a social affair on the following set of facts:

The Middlesex Borough Police Association have a
license to hold a dance on Friday evening,

March 12th, at the Dunellen Lodge-of blks, Dunellen,
New Jersey. : '

The Elks Club is the holder of a Club license.

All liquors which will be dispensed on that
occasion will :be sold under the exclusive manage-
ment of the Elks Club and all profits received
from such sale will be retained by the Elks Club.

I would also like to know whether or not it 1s permis-
sible to have the Police Commissioner or the Mayor sign these ap-
plications in place of the Chief of Police. .

Very truly yours,
Henry Handleman.
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March 10, 1937

Henry Handleman, Esqg.,
Borough Attorney,
Dunellen, New Jersey.

Dear Mr. Handelman:

Since the association will merely conduct the dance and
will have no connection whatsoever with the dispensing or sale of
alcoholic beverages, the permit is, in substance, the extension of
a special temporary privilege to the Elks Club to sell alcoholic ,
beverages to persons who are neither mcmbers of the club nor their
bona fide gucsts. :

Under the circumstances, it is the Commissioner's ruling
that the Elks Club must obtain such Special Permit.

You also 1nqu1re whether or not it is permissible to
have thb police commissioner or the mayor approve applications for
Special Permits in place of the chief of police. The obgect of
having these applications approved by the chicf of police is that
he who is officially charged with the duty of enforcing the Alco-
holic Beverage Control Act may pass upon the worthiness and respons-
ibility of the applicant and know in advance that such an affair is
to be held so that he may later check on 1t and see that Special
Permit has, in fact,been obtained and that whatever is done is
within the express terms of the permit.

In mun1C1pa11tles which have & police commissioner or. a
director of public safety, who is the immediate superior of the
chief of police, approval will be acceptable, if made by such com-
missioner or director.

The mayor of a municipality is not as such charged with
specific police duties and there 1s no presumption as in the case
of a police commissioner or director that what he approves will be
immediately transmitted in regular course to the police staff.
Hence approval by the mayor will not suffice.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

By: Erwin B. Hock,
Deputy Commissioner.

4. ELIGIBILITY FOR EMPLOYMENT - MORAL TURPITUDE - FACTS EXAMINED -

; CONCLUSIONS,

March 11, 1987.
In Re: Hearing No. 146.

In his questionnaire employee admitted two convictions
in a police court in 1929. A hearing was held to determine whether
he was eligible to be employed by a licensee.

‘ At the hearing employee admitted that in June, 1929 he
had been arrested and fined $200. by a police judge, dfter he had
taken an automobile, used it for a "joy ride" and abandoned the car
in the street. A month later he was arrested on the same-charge and
given a suspended sentence, The Chief of Police of the city in
which these offenses occurred corroborates these facts. Employce
testified that in both instances the autos were recovcred by the
porlce and returned to the owners.

\v
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7 At the time of the first offcnsc, employee was sixteen
years of rage, and at the time of the second offense had Just passed
his seventeenth birthday. He is employed as a driver by a licensee
holding a transportation license, has a clean record otherwise und
made a very favorable impression at the hearing.

Following the rule laid down in re Application for A.R.C.
Permit Case No., 36, Bulletin #149, Item 1, I believe that his youth-.
fulness at the time of the commission of the offense should be taken
into consideration, and that it should be determined that, under
the circumstances, the crimes did not involve moral turpitude.

It is recommended that he be advised that he is eligible
to be employed by a licensece,

Edward J. Dorton,
Attorney-in-Chief.
Approveds
D. FREDERICK BURNETT,
Commissioner.

S. SOLICITORS' PERMITS - MORAL TURPITUDE - FACTS EXAMINED -
- ' CONCLUSIONS.

March 10, 1937

In Re: Hearing No. 145

In his questionnaire and. application, solicitor swore he
had never been convicted of a crime. Fingerprinting disclosed that
he had been convicted in 1932 on a charge of transporting and pos-
sessing alcoholic beverages in violation of Volstead Act.

At a hearing held pursuznt to notice thereof served upon
solicitor, he testified that at the time of his arrest he had been
engaged in the business of hauling produce; that in the course of
his business he had been employed to transport a shipment of mer-
chandlise described to him as near-beer; that while transporting
said shipment his truck was seized and he was placed under arrest
when it was discovered that the near-beer was in reality illegal
alcoholic beverages. He admitted that he had served a thirty day
sentence and paid a fine of $100.00 after conviction on the charge
set forth above. He testified that he has never heen convicted of
any other crime,

There appear to be no aggravating circumstances and, in
the absence thereof, a conviction for violation of the National
Prohibition Act does not involve moral turpitude. In re Application
for Solicitor's Permit Case No. £7, Bulletin #110, Item 7.

A8 to his fulse affidavit, solicitor testified that he
had been told by an agent of his employer that the charge on which
he had been convicted.did not constitute a2 crime. While this may
be considered in mitigation, it is, of coursc, no defense. 1n re
Bade, Bulletin #1£7, Item 8.

It is recommended that solicitor's permit be suspended
for thirty (30) days because of his false application.

[ Solicitor is employed as a truck driver and solicitor by
a brewery. It is further recommended that he be advised that he
may continue his employment as driver, since he has not been con-
victed /of a crime involving turpitude, but that he may not solicit
orders during said suspension period.

,
N Edward J. Dorton,
Approved: Attorney-in-Chief.
D/ FREDERICK BURNETT,
Commissioner.
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6.

SOLICITOR' PERMIT - MORAL TURPITUDE - SUSPENSION OF PERMIT.
March 11, 1937

In Re: Case No. 154,

After solicitor'!s permit was issued in the above case,
his fingerprints were taken and, as a result thereof, it was dis-
closed that in 1926 he was convicted of larceny and sentenced to
serve from-one to two years. Solicitor had sworn in his applica-
tion that he had never been convicted of any crine.

Solicitor was notified to appear on January 12, 1937 to
explain his conviction, but he failed to appear on that day. Sub-
sequently he was notifiedto appear on February 17, 1937 but ad-
vised the Department that ne was unable to appear on szid date be-
cause of injuries suffered in an automobile accident. Thereafter
he was notified that the matter had been adjourned to March 10,
1937, but solicitor again failed to appear or offer any further '
excuse.

It is recommended that solicitor's permit be suspended for
the balance of the licensing period, with privilege to apply to
reopen the suspension upon submitting proper proof that he has
never been convicted of a crime involving moral turpitude.

It is further recommended that solicitor's employer be
advised that said permlt has been suspended, in order that solici-
tor may be prohibited by his employer from exercising any rights
under said permit during the period of suspension.

Edward J. Dorton,
Attorney-in-Chief.

Approved:
D. FREDERICK BURNETT,
Commissioner, -

LICENSEES - CUSTOMERS - LICENSEES MAY CHOOSE THEIR OWN CUSTOMERS
PROVIDING NO DISCRIMINATION IS MADE ON ACCOUNT OF RiCE, CREED OR
COLOR.

Dear Commissioner Burnett:
Please give us the ruling on the following:

Does thc law read that it is compulsory for us to sell
beer to a new D licensee whose place of business is three doors
from an already active D account of ours, or if we prefeor, refuse
to sell the new licensee beer?

Very truly yours,
A. J. McIntyre,
President.

March 12, 19387
Liebmann Breweriles, -
New Brunswick, N. J.

Attention: s, J, McIntyre, President.
Gentlemen:

- There is no obligation upon you, like a company rendering’
public service, to furnish your products to anyone. You may choose
your customers as you please. It is mercly 2 matter of business
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policy for your own determination. Of course, no discrimination
moy be made on aceount of race, creed or color. Re Dorflinger,
Bulletin 136, Item 1£. Otherwise, a licensee may refuse to sell
to any person.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

MUNICIPAL TAXES - REAL OR PERSONAL - COLLECTION MAY NOT BE FORCED,
UNDER PRESENT LAW, BY REFUSING TG ISSUL OR TRANSFER LICENSES.
LICENSES -~ ISSUANCE -~ TRANSFER - NON-PAYMENT OF REAL OR PERSONAL
TAXES IS NOT PROPER GROUND FOR REFUSAL TO ISSUE OR TRaNSFER A
LICENGE.

SPECIAL CONDITIONS - PREPAYMENT OF REAL OR PLRSON.LL TaXES MAY NOT

- BE IMPOSED ON THE ISSUANCE OR TRANSFIR OF LICENSES.

March 13, 1957

William A. HMiller,
City Manager,
Clifton, N. J.

Dear Mr. Miller:

The specific question is whether a municipality may law-
fully condition a transfer of license upon payment of personal
taxes due the municipality.

It has heretofore been decided that the issuance of = 1i-
cense may not be conditioned upon payment of taxes on the real
property. Re Denville, Bulletin £8, Item 1. In that case I said:

"T am in hearty sympathy with the natural
desire of your Township Committee to use every proper
means to force the payment of toxes in your municil-
pality. The question before me, however, 1s not the
worthiness of the motive but whether the power exists.
The resolution does not impose the above condition to
accomplish the objects of the Control isct (Sec. £29).
Neither does it regulate the conduct of the business
nor the nature and conditions of the licensed prem-
ises (Sec. 37). Its avowed purpose is the collcction
of municipal taxes,which objective, however laudable,
has nothing in common with Liguor Control.

"The resolution cannot be grounded on Section
30. The back taxes which an applicant must pay to be
entitled to a licensc are there stated to be those
taxes 'which shzll have accrued pursuant to the pro-
visions! of certain nemed Acts providing for taxes on
sales of alcoholic beverages. The express specifi-
cation of  thosc taxes excludes by dmplication ell
other taxes from the operation of that Scetion.”

See also re Schmidt, Bulletin 137, Item 1.

You write: "Iwould like to explain that the reason we in-
cluded in the resolution . . . . . 2 provision that =11 monics. due
the municipality have been paid was to overcome disuagreeable .
situations as to the collection of personal taxes levied upon the
fixtures in the establishment. You are, of course, familiar with
the State law as tothe powers of the municipolity to collect
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personal taxes, and I am sure that if you realize that if we per-
mit transfers to be made without the payment of the personal taxes
by the person making the transfer, it 1s impractical in most cases
to collect after the transfer is made. . . . . Where a personal tax
is levied on the fixtures used in the conduct of liguor business,

I respectfully submit that this type of tax being on fixtures used
in the liquor business should bepald to the municipality before a
transfer 1s issued on the same ground that money due the State
should be paid before transfer.,"

You put it strongly. I, too, belicve that each munici-
pality should be able to force payment of personal taxes due it
from o licensee as a condition precedent either to lssuance or to
transfer of his license. The trouble 1s that the law does not so
provide. The very fact that the Statute goes out of its way
expressly to specify that State Taxes must be paid before a 1i-
cense igs issued excludes by implication all other taxes from this
"must" category. I have no option, thereforc, except to (isap-
prove special conditions requiring payment of personal tades to
the municipality, not becausc I om out of sympathy with such pro-
vision, but simply becouse the power does not exist. The remedy is
to supplement the law by expressly conferring such powcer upon muni-
cipalities. It-would not he fair, however, to include in such
supplement a provision requiring paymernt of real estate taxes
because this would prevent 2 licensce who had rented his premises
from getting a license 1f his landlord had failed to pay the real
estate taxes, and this without any fault on the part of the licen-
see. : ‘

It follows that, as the law now stands, a resolution
authorizing transfer of license but inserting o special condition
"that this transfer shall not be effective until such time as the
City receives a certificate that all monies due the municipality
have been received, and that all monics due to the State have been
paid!" cannot be approved so far as the undcerscored words are con-
cerncd. :

On the other hand, the condition that the transfer shall
not be effective until a release 1s recelved from the Beverage Tox
Division of the State Tax Department 1s proper.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner.

ACCESSCRIES -- CONDIMENTS - NO CLOSED SEASON ON MULLIGAN.
March &, 1937
Dear Sir:

Kindly inform me if it is legal to use Mulligan a2t this
time. I thank you.

lr. Thomas J. Predmore.
March 15, 1987
Mr. Thomas Predmore,
237 Haledon Avenue,
Haledon, N. J.

Dear Mr. Predmore:

I have yours of the 3rd. You must anticipate a late
Spring!
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There is no closed season on Mulligan. It is legal
any time if you like 1it.
Very truly yours,

D. FREDERICK BURNETT
Commisgsioner

10. MUNICIPAL ORDINaNCES -~ UO0MzN- PROHIBITION OF SALE OF LIQUOR TO

WOMEN OVER THE BAR
March 15, 1987

Frederic P. Reichey, Bsqg.,

‘Borough Clerk,

Bradley Beach, N. J.
Dear Mr. Reichey:

‘ I have your letter of the 10th; also, the resolution
adopted by the Board of Commissioners on the 9th which provides
that: '

", ....n0 woman shall be served with alcoholic
beverages directly over any bar, it being the intention
of the Board of Commissioners that women shall be
allowed to consume alcoholic beverages only at tables.®

Whether or not women shall be served with alcoholic
beverages in Bradley Beach directly over the bar is & matter
wholly in the judgment ond discretion of the Commissioners.
They have the legal authority to prohibit 1t if they choose.
Re Bocca, Bulletin 105, Item 7. The regulation is, therefore,
approved as submitted subject, of course, asg with all
municipal regulations given ex parte approval, to review on
appeal. See in this connection Bulletin 4%, item 12 and
Bulletin &4, item 5.

Very truly yours,
~ D. FPREDERICK BURNETT

Commissicner

LICENSEES - EMPLOYMENT OF MINORS - SPECIAL PERMITS TO EMPLOY
MINORS DO NOT ALLOW MINORS TO SELL OR SERVE ALCOHOLIC
BEVERAGES - IT MAKES NO DIFFERENCE THAT THE MINOR IS THE

SON OF THE PROPRIETOR.

March 17, 1987,

Mr. Philip Bitterman,
Passaic, N. J.

Dear Mr. Bitterman:

" You inquire whether a boy of eighteen years of age
may go behind a bar and serve drinks, if he is the son of
the propriletor.

A boy of eighteen years may not under any circum-
stances scrve or sell alcoholic beverages whether or not he
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is the son of the proprietor.

No minors may be employed by any liguor licensce
except pursuant to a special permit first obtained from the
State Commissioner, but such a permit, while allowing the
cmployment of the minor in menial capacities on or about the
licensed premises will not suffor him or her to serve or
sell alcoholic beverages.

Very truly yours,

D. FREDFERICK BURNETT
Commissioner

2. LICENSES - INVESTIGATION FEES - UPON REVERSAL OF A DENIAL OF
AN APPLICATION, THHE INVLbWAGlTI(N FREE IS NOT EARNED sND HENCE
MUST BE CREDITED UPON THIL PHRORATED FLE PAanLE.

Dear Sir:

Plezse be advised that pursuant to your instruc-
tlons, the Borough Council issued:

Plenary Retail Consumption Licecnse #i-5 to
Gertrude ¥, Olsen, for promises situnted at #265
Queen Anne Road, Bogote, W. J., fee rcceived for
same $122.50

In this connection, Mrs. Olsen thinks that the 10%
of her deposlit placed with her originel application, which was
retained by the Borough in accordance with the Alcoholic
Beverage Control Act, when her application was denied, should
be returned to her.

The Borough Coun011 have asked me to request you
to rule on this contention.

To me it scems it should, but I was unable to
obtain a ruling from anyonc in authority.

Very truly yours,

HARLAN P. ROSS,
Borough Clerk

March 17th, 1937.

Harlan P. Ross,
Borough Clerk,
Bogota, N. J.

Dear Mr. Ross:

Section 22 of uhb Control Act provides that upon
denial of an application, 90% of the fce depos1tcd with tho
application shall be returned and the remaining 10% retained
as an investigation fece.

- It was entirely proper for your Borough Council to
retain 10% of the fee deposiTQd by Mrs. Olsen at the time of
thc denial of application by your Council. However, when
Mrs. Olsen filed an appeal of your Council's decision, the
matter was reopened and the fee was not earned until or unless
the Commissioner affirmed the Council's decilsion. The reversal
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of that decision extinguished all claim of your Borough
Council to the investigation fee. The amount of it should
thereforec have been credited upon the prorated fee of
$122.50 as of the date of issuance.

Hence, 1f any part of Mrs. Olsen's original application
fee was retained over and above the $12£.50 which she should pay,
such excess should be refunded to her in full.

In other words, an investigation fee retained by a
license-issuing authority upon denial of an application is not
earned if the denial is rcversed on appeal. Therefore, upon
reversal and the issuance of the liccnse, the amount so re-
tained must be credited upon the prorated fee payable on the
issuance of the license.

Very truly yours,

D, FREDERICEKE BURNETT
Commissioner

N
13. IMPORTATION OF ALCOHOLIC BEVERAGES FOR PERSONAL CONSUMPTION -
UNITED STATES CUSTOMS AND NEW JERSEY STATE REGULATIONS SET
FORTH WITH RESPECT TO SUCH IMPORTATIONS BY NEW JERSEY RESI-

DENTS RETURNING FROM VISITS TO FOREIGN COUNTRIES

March 17th, 1937

Public Service Coordinated Transport,
Public Service Travel Bureau,
Newark, N. J.

Gentlemen:

. Your letter inquiring as to the regulations govern-
ing importation of alcoholic beverages by tourists returning
from other countries, has been referred to me for attention.

. A resident of New Jersey returning from the West
Indies or foreign countries and bringing with him alcoholic
beverages, must comply not only with United States Customs
regulations but also with requirements imposed by the
State of New Jersey, namely:

(1) In so far as Customs regulations are concerned,
a returning resident may include an aggregate of one gallon
of distilled spirits, wines and malt liquors within his
$100.00 exemption from duty and internal revenue tax.

(8) In so far as Statc requirements are concerned, he
may bring with him into this State as part of his personal
baggage in a2 vehicle under his control, without obtaining any

| State permit or paying any State tax, one-quarter barrel (or
one case) of malt beverages and one gallon of wine and two
quarts of other alcoholic beverages.
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() If he desires to bring into this State quan-
tities in excess of the foregoing, he may do so pursuant to
special permit which may readily be obtained upon application
to the Department of Alcoholic Beverage Control, #744 Broad
Street, Newark, and payment of the stotutory permit fee of
$5.00.

(b) TIn addition, if the alcoholic beverages are
not being brought in by the returning resident s part of his
nersonual baggage in a vehicle under his control, but are
being delivered to him, a State tax will be payable thereon
directly to the State Tax Vepartment, Beverage Tax Division,
#28 West State Ptreet, “renton.

Your cooperstion in bringing the foregoing to the
attention of passengers and prospective passengers will be
greatly appreciated.

Very truly yours,

D. FREDERICK BURNETT
- Commissioner

By: Nathan L. Jacobs

Chief Deputy Commissioner
and Counsel.

14. APPELLATE DECISIONS - JONES v. SEAL GIRT

TMA M. JONES, :
appellant, :

VS : Ol APPEAL

MAYOR and COUNCIL of the : CONCLUSTONS

BOROUGH OF SEA GIRT,

Respondent.
Paul R. Cranmer, Esq., Attorney for Appellant. o
Joseph R. Megill, Lsg., Attorncey for Respondent.

Y THE COMMISSIONER:

This is an appeal from denial of a plenary retall
consumption license for premises locoted ot 507 Washington
Boulevard, Sea Girt.

Respondent denied the license, among other refsons,
because (l) respondent previously issued License No. C-2 for
the current fiscal year to Horace Brown for the same premises,
which license iz still in full force and effect, and the said
Horace brown claims possession of the saild licensed premises;
(2) appellant has not been a resident of the State of New Jersey
during five years immediately preceding the date of the applica-
tion.
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It is admitted that respondent issuzd License No. C-2
for the present fiscal year to Horace Erown for the premises
in question. Title to thesc premises is held by one Charles k.
Lemp, of Missouri, wno zacquired title in June 1883 with money
advanced to him for that purpose by appellant, and who apparently
holds the title in trust for appellant. 4 corporation known as
"Emellon Tavern, Inc." was orgonized in June 1985, of which appel-
lant was Secretary-Iressurer. The corporation later obtained a
consurption license for the premises in question. It operated
thereunder until apoproximately May 1986, when its equipment was
sold at a constable's sale. 4t that sale Mr. Lemp bought the
fixtures, furniture and kitchen equipment, and Mr. Brown, = former
employee of the corporation, bought the liguor and bar equipment
with money loaned to him by Mr. Lemp., Mr. Brown then obtoined a
license for the premises in gquestion, and Lmellon Tevern, Inc.
surrendered 1ts license. The license issued to Brown 1n May
1936 was renewcd for the current fiscal ycar.

There 1s a grave dispute as to the circumstances under
which Mr. Brown entered into possession of the licensed premiscs.
He testified that in May 1956 he ontered into a two year oral
lease with Mr. Lemp, under the terms of which he was to pay
$75.00 a month during the summer and $50.00 a month during the
winter. He stites that he had the privilege of terminating his
lease by moving out but he denied thot he has ever moved out of
the premises. He claims that, despite the fact that he has no
rent recelpts, his monthly rent wis actually pald to Mrs. Jones
in casih, in the manner following, viz.: from timc to time
Mrs., Jones would take money from the cash reglister and leave a
slip in its place. ©She admits taking money out andi leaving such
slips; also that bills were pald out of the cash till. She
testifled that there was no oral lcase, but that there was an
agrcement between Lemp and Brown whereby Brown could stay as
long as he conducted andamnaged ine business and that, when he
left, his right to, posscvssion terminated. As to the rent, she
testified: -

"The Heaver: Wosn't there some arrangement whereby
he would hove to pay rent to swnebody?

The Witness: No, there wos no arrangement about paying
rent.

The Hearcr: You are really the owner of that building?

The Witness: Yes.

The Hearcr: 4And this man wogs running his own business
in there?

The Witness: Yes.

The Hearer: Lind there wos no agreement for rent?

The Witnesss No agreement verbally or otherwise.

The Hearers He wog rent free?

The Witness: I don't know -—- there was no agrcement
for rent."

She claims Brown wos to pay her $25.00 a week for managing
the kitchen ond apartments upstairs.

Brown was in actual possession of the licensed promises
until November 9, 1936, At that time he walked out, locked the
daoor anG took the license with him, so, 28 he alleges, Mrs. Jonecs
could not operate under his license as ho declares she desired.
He testified thet he at no time intended to abandon possession,
and claims that he tried to enter the premises in the latter part
of November but was unable to do so because he had been locked
out. On December 1, 1956, appellant entered into = written
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lease with Lemp "for the term of month to month to commence

on the first day of December, 1936, at the monthly rental of
$100.00 a month." On December 7, 1936, attorney for appellant
served the following notice upon Brown: .

' "November £7, 1936.
"T0: HORACE G. BROWN, 211 Newark Avenue, Bracdley
ﬁ Beach, N.J.

NOTICE is hereby given that any rights of pos-
session that you may have in and to any part of the
premises known as 507 Washington Boulevasrd, in the
Borough of Sea Girt, Monmouth County, New Jersey,
as lessee, tenant, occupant or otherwise; which
premises have been vacated and abandoned by yous
are hereby terminated as of this date and your
surrender and abandonment of said premises is
hereby accepted.

By (signed) Paul R. Crarmer
Attorney for Charles a. Lenp,
Owner."

So far as appears, no action has ever been taken in any court
to dispossess Brown.

The only thing’that is clear in this case 1s the con-
fusion. -

Whatever the actual arrangements were, between Lemp,
Jones ana Brown, and whether or not Brown was a mere “front"
for Jones, and whatever may be the eventual legal right of
Jones, if any, to oust Brown from possession, it 1s unnecessary
to determine because the fact remeins that there is now out-
standing ond in full force and effect a license issued to Brown
in respect to the very same premises for which Jones now applies
for license and to which premises Brown claims possession. It is
no function of a license lssuing authority to adjucicate the
conflicting possessory rights of Brown and Jones. This is not
a proceedingto revoke or cancel or otherwise invalidate the
outstanding license of Brown. Any such determination in this
proceeding would not be binding on Brown for the c¢lementary ’
reason that he is not a party to it.

The only question for me to decide is whether the
action of the Mayor and Council of Sea Girt in refusing a
license to Jones was arbitrcory and unreasonable. Cases such
as In re Pennsauken, Bullctin #48, Item 8, and In re Hacketbts-
town, Bulletin #98, Item 11, are not in point for they are
predicated on the facts, stipulatcd or satisfactorily proven,
that the previous licensee was out of actual possession and had
no right to possession. In this ¢ase there is a real dispute
between the applicant and the person who holds the prcsent
license. ©So, far from acting unreasonably, the Seca Girt
authorities showed good jJudgment in rcfusing to license the
appellant until at least the disputed right of possession to the
licensed premises was settled by a court of competent jurisdiction.

S0 concluding, it is unnecessary to determine whether
appellant is qualified as to residence.

The actiocn of respondent is affirmed.

D. FREDERICK BURNETT,
Commissioner.

Dated: March 18, 1937.
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15.

SOLICITORS! PERMITS — MORAL TURPITUDE - F.LCTS EXAMINED -
' CONCLUSIONS.
Merch 18, 1937.

IN RE: Application for &£)licitor's
Permit - Casc No.  47.

Applicant having admitted in his questionnaire that he
had been convicted for non-support in November 19%4 and sentencad
to sixty days, a hearing was held to determine whether the crime
involves moral turpitude. Appellant testified that his wife left
him and their two children November 1933, and that she had him
arrested in April 1934 for non-support. &t that time he was
ordered to pay his wife $15.00 a week and later this sum was
reduced to $8.00 a week. ©Solicitor testifiecd that he was unable
to make the paymentg ordered by the court and was re-arrested in
November 1984 when his arrearages amounted to $7£2.00. At that
time he wos ordered to obtain 2 bond for $200.00 or serve sixty
days in Jjail. He further testifies that he was unable to obtain
the bond and, hence, served the sixty days sentence.

Solicitor produced a letter which he testifies was
written to him by his wife and which was apparently recelved by
him scme time in December 1933. In thce letter shc asks for a
divorce so that she may marry another man, and says "Divorce or
no divorce, I will not go back to you." He further testifies
that the two children sre living with him and that he does not
krnow where his wife 1s living 2t the present tine.

Under these circumstences, it appears that no moral
turpitude is involved in the crime for which he is convicted.

It is recormended that the permit be granted.

Edward J. Dorton,
Attorney-in-Chief.
approved:

£7

D. FREDERICK BURNETT,
Commigsioner.

LPPELLATE DECISIONS -~ IGNATZ vs. PHILLIPSBURG.
STEVE IGNATZ, ‘
hppellant,
~VS~—- o

ON APPEAL

BOARD OF COMMISSIONERS OF

THE TOWN OF PHILLIPSBURG, COQCLUSIONS

Respondent.

R T e g

Frenk J. Kingfield, Esq., Attorney for Appellant.
Sylvester C. Smith, Esq., Attorncy for Hespondent.

BY THE COMMISEIONER:
This is an appeal from denial of transfer of a consumption

license from &7% South Main Strect to 768 South Main Street,
Phillipsburg. g



BULLETIN NUMBER 167 B SHEET 15

. It is conceded that the premises at 768 South Main
Street, owned by appellant, are suitable, and that there are
no personal objections against appellant. Respondent denied
the transfer on the ground that granting it would have the
effect of increasing the number of licenses outstanding, thus
contravening its resolved policy of reducing the number of
licenses. :

" The resolution, adopted May 22, 1938%5, reads:

"RESOLVED, that any of the present licenses
heretofore issued and granted and not suspended
or revoked may be renewed for the premises now
licensed but no new license of any class authorized
to be issued shall be hereafter issued for any
new premises until the number of plenary retail
consumption licenses igsued and outstanding shall
be reduced by revocation or surrender to twenty.
% % ¥provided further that any premises now
licensed may be licensed, upon surrender of
license if such premisecs shall not have been
without a license for more than sixty days.

"RESOLVED, that upon the sale or transfer of a
business and application for transfer of license,
a license may be issued to the purchaser or
transferee of such licensed beverage business;

AY
R S L

Since there are thirty-nine consumption licenses now
outstanding, this resolution would clearly be applicable if
appellant were seeking a new license.

. - _The resolution, however, does not prohibit the transfer
of appellant's existing license to a suitable place not
preylouSLX licensed. If it did, it_would be unreasonable as
arbitrarily creating a privileged class of premises, quite
as objectionable as establishing a family dynasty of licensees.
Cf. Giberti vs. Franklin, Bulletin #150, Item 3.

Hence, if nothing appeared in this case except that zp-
pellant held a consumption license which he sought to transfer to
his own premises, admittedly suitable, the transfer should have been
granted.

Respondent justifies the denial, however, not on the
text of the resolution but, rather, upon the destructive effect
the grant of the instant transfer would have upon that resolution.

On May 27, 1936, appellant obtafned, by transfer, a 1li-
cense for the premises he now conducts 4t 373 South Main Street,
known as the Osborne House, and established for many years as a
hotel. His license for those premises was renewed for the cur-
rent fiscal year. He seeks the instant transfer because he was
served with a notice on November 27, 1936 to vacate the Osborne

House.
On these facts, respondent contends:

(1) That, since the Osborne House is an established
hotel, respondent could not deny an application made in respect
to it by any duly qualified applicant who applies hereafter,
desplte its aforesaid resolution; Petrusha vs. Mine Hill,
Bulletin 146, Item 8;

(2) Hence, if the transfer sought by appellant is
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gruntec9 it will or may berequired subsequently to 1ssue & 1li-
cense for the Osborne House, and thus the number of consumption
licenses will be incrcascd from thirty-nine to forty, notwith-
standing respondent'!s declared policy to reduce the nuwsber of such
licenscs to twenty.

apoellunt admits that, prior to the tine he took
over the Osborne House, he inquirced if he could obtoin ¢ new 1i-
cense for his building at 768 South Main Streoet and wos told
that he could not because of the rpbolutiun.

Respondent frankly concedes that e

the Osbornc House license in good falth and not Uuiclv 8
Jlonned preliminory or bubfcrfu,v to enable subsequent transfor
of the licensc to his own premisses,

took over
5

This case, thercefore, orescnts a clcan cut :roblenm
in the much mooted subject of liiitation of licenscs. The
nresence of good faith ana the abscnce of fault in the licensee
1ake 1t a painful duty to have to declde this casce against hin,
Limnitation of llcbug@s, so ecagerly sought by licensees in the
belief that it is a panacex £or all their ¢conormic ills, nray be-
come, as in this case, 2 two-cdged sword. The priue object of
ljmifation is the protection of the public interest and not the

reation of »rivate monopoly.  When the governing bouy of o muni-
Ci:.llty solemnly rcsolves that it is to the pnublic interest that
no more licensesg shall be issued and that the nresent number shall
be cut down as rapidly and as folrly as nay be done, such policy,
hmestly declared anc fairly cxccuted, should be honored, howcever
onerously it may beor upon some applicant or licensee, who, in
the absence of such »olicy, would otherwise be entitled to a
licensc or 2 transfer.

To grant the transfer in the instent case will eventu-
211y incrense instead of ultinmctely diminish the nunber of licenses.
The effect is, thereforc, contrary to the objective bought by the
rnunicipal resolution and declarcd thereby to be the best policy
for that community.

letin #1% 26, 1t Lm lﬂ v1u..

“Assuming, for convenicnce, the facts as he 2lleges
them, to wit, that there zre no chaorges sending agoinst
the transferor and that tho trensferce is personally
qualified, and that the jlace to which he secks trans-

‘ fer is sultoble and appropriate, I cordislly advise
against denial of such an zpplication cven though made
with the laucable nurpose of reducing the number of 1li-
censes. For such o denizl would not rewcrd a licensee
who has obeyed the law in all respects by enabling him
to cash in on his frenchise but, on the converse, it
woulcC »olace him in the sane category as those licensces
who had chected and been punished.®

But in that case, I :lso szid:

nor course, I e not in this cne-sided monmer making eny
acjudication whatsoever as to your power to refuse

such trnnsfpi, for such J’Ju’lc tion can only be uade
after heuring and both sides have had full o ortunity
to present their argument. My present impression is
th2t such power exists. I on t.lklng only about the
policy of its exercise.M
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So, in -the instant case, respondent had the power to

transfer the license but, under the circumstonces set forth
zbove, was Jjustified in refusing to ¢xercisc its power and
transfer the liccnse in derogation of its declarca policy
concerning the limitation of licenses. A trensfer to other
oremises 1s not an inherent privilege. The issuing autherity
may grant or deny the transfer in the exercise of 2 reasonable
ciscretion. VanSchoick vs., Howell, Bulletin #1x0, Itenm 6.

: Reviewing the facts, I <o not fing that respondent
has sbused its discretion,

The action of resjondent is, therefore, affirmed.

-

A
I

Datec: March 19, 1937. ; gy A
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Comnissioner.

Neew Jersey State Lisrary



