
STATE OF NEW JERSE'Y 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street Newark, N. J. 

BULLETIN NUMBER 167 

L, ADVEHTISING - PANDERING DISPLAYS OFFENSIVE 'r.O CONTIIJ.lON DECENCY ARE 
CAUSE FOR REVOCATION 

Mr~ Henry Morchower, 
Nev:mrk, N .. J, 

Dear Sir: 

. March 10, 19.37 .• 

I h2ve before me a card bearing your nnme ndvertising 
nightly d::mcj_21g o.nd ent\;rt~d.nment Gt yo1r:· to.verri, thro·J~;h which 
is sm:c~1c:.1.rged c._ s:{_etch of c~ m:.]e one·~ e:cuJ:.er!2rit f emu.le lyh1g on 
her bD.ck o.nd ho~ .. di::1g o. coeY.:t:.::LiJ .. gLt.::-:s a1oi"c ~ 

You are directed to dastroy forthwith all such cards 
nnd to gi v(:: mo your so.~i_-:.;~nn plt.~dge that nc D.dvortising of an 
obscene nature will be cjrculnted or permitted by you in the 
future. 

Instinctlve com.man decency and intolli.gent self­
interest should not requ~re onactment of a formal r11le prohibiting 
licensees from circu1ating lewd adv0rt:ising ~ This ~,pecial 
ruling should suffice. It applies to you and all other licensees 
who need rules. Violation will be cause for revocation. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 

2. SPECIAL PEHlVIITS - HETORN OF IVIEHCHANDISE BY RETAILER TO WHOLESALER 
MAY BE EFFECTED WITHOUT SPECIAL PEHMIT. 

Dear Sir: 

We· are contemplating returning some merchandise of 
which we have an excess stock to one of our VJholes'.'llcrs. The 
Wholesaler, howeverJ adv5.ses us. that it is necessary to secure 
a perrnit in order to t-ransfer this merchandise from our Ware­
house to his place of b~siness. Will you advise us whether 
or not such a p~rai.i t :is necessary to return tax-paid merchandise 
to our licensed Whdless.ler? 

The mer8handise in question is in origin2l cases only 
and j_s to be returneci for.only -one reason, namely, - we are 
overstocked. 

Very truly yours, 

The Great.Atlantic &-Pacific Tea Company 
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The Gre~~t Atlantic & Pacific Ten Company, 
Pater.son, N. J. 

Gentlemen: 

SHEET 2 

The Control Act contnins no express provision governing 
the return of :merchandise by a retailer to a wholesaler. Tech­
nically, it might be urged that such rE:turn constitutes :i sale 
beyond the terms of the retailer's license Gnd that consequently 
a special permit is required. This interpretation, however, 
would be contrary to o. trade practice which is customary and 
unobjectionable from. a. control standpoint. Cf. Bulletin #87, 
Item 14. A moro reasonable interpretation would be to s2nction 
such return without specio.l permit ns constituting a re.scission, 
by mutual consent, of the original sale rather than a r2sale. 

You are therefore advised that Whf~re _a retniler desires 
to return, ln the ordinary course of businoss and for legitimate 
trade purposes, D.lcoholic beverages purcho.sed from a v1holesaler, 
and the wholesc.ler will accept such return, no special permit from 
this Department ls required to consummate the transaction 

Very truly yours, 

D. FREDERICK BURNETT 
Commissionor 

By: Nathan L. Jacobs, 
Chiof Deputy Commissioner 

and Counsel 

3. SPECIAL PERMITS - WHEN PERMIT AMOUNTS TO A TEMPORARY EXTENSION 
OF A CLOB LICENSE, 'THE PERl\liIT MOST BE ·OBTAINED BY THE CLUB. 

SPECIAL PERMITS - APPROVAL - APPROVAL IVIAY BE :MADE IN MUNICIPALI­
TIES WHICH HAVE A POLICE COMMISSIONER OR DIRECTOR OF PUBLIC 
SAFETY WHO IS THE IMMEDIATE SUPERIOR OF THE CHIEF OF POLICE AS 
WELL AS BY THE CHIEF o 

Dear Sir: 

I would like to have your rulj_ng as to who should apply 
for license for a social affair on the followin~ set of facts: 

The Middlesex Borough Police Association have a 
license to hold a dance on Friday evening, 
March 12th, at the Dunellen Lodge· of ~lks, Dunellen, 
New Jersey~ · 

The Elks C.lub is the holder of a Club license. 

All liquors which will be dj_spensed on that 
occasion will .=be sold under the exclusive manage­
ment of the Elks Club and all prnfits received 
from such s~le will be retained by the Elks Club. 

I would also like to know whether or not it is permis­
sible to have the Police Commissioner or the Mayor.sign these ap­
plications in place of the Chief of Police. 

Very truly yours, 
Henry Handleman. 
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4. 

Henry HGndleman, Esq_, 
Borough Attorney, 
Dunellen, New Jersey. 

Denr Mr. Handelman: 

March 10, 1937 

Since the association will merely conduct the dance arid 
will have no coIL.riection whatsoever with the dispensing or sale of 
alcoholic beverages, tho permit is, in substance, the extension of 
a special temporary privilege to the Elks Club to sell alcoholic 
bever.2ges to persons who are neither mombcrs of the club nor thsir 
bona fide guests; 

Under the circumstances, it is the Commissioner's ruling 
that the Elks Club must obtnin such Special P8rmito 

You also inquire whether or not it is permissible to 
have the police commissioner or thG m2.yor 2pprove applicntions for 
Special Permits in place of the chief of police. The object of 
having these applications approved by tho chief of police is that 
he who is offic1a1ly charged with the duty of enforcing the Alco­
holic B~verage Control Act may pass upon the worthiness and respons­
ibility of the applicant and lmow ln _advance that such an affair is 
to be· held so that he may later chock on it o.nd see that Speci2l 
Permit has, in f2ct,been obt2ined and that whntever is done is 
within the express terms of the permit. 

. In municipalities which hD.ve G. police commissioner or. n 
director of public safety, ·who is the immedio.te superior of the 
chief of police, approval will be acceptable, if made by such com­
missipner o~ director. 

The mnyor of 2 municipality is not as such charged with 
specific police duties and there is no presumption as in the case 
of a police commissioner or director th.:.~t whot he approves will be 
immediately trc:~nsmi tted in regul:ir cou,rse to the polic.e staff. 
Hence approval by the rnnyor will not sufficeo 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

By: Erwin B. Hock, 
Deputy Commissioner. 

ELIGIBILIT~. FOR EMPLOYNIENT - MORAL TURPITUDE - FACTS EXAMINED -

j 
CONCLUSIONS. 

March 11, 1937. 

In Re: Hearing_lig__!...-1460 

In his questionnaire employee admitted two convictions 
in a police court in 19290 A hearing vms held to determine whethGr 
ho was eligible to be employed by a licensee. 

: At the hear:Lng efr1_ployee admitted that in June, 1929 he 
had be.en arrested and fined $200. by a police judge, after he had 
taken an automobile, used it for o. "joy ride" and abandoned the car 
in th1e street. A month later he wo.s arrested on the sume- charge and 
giveti a suspended sentence~ The Chief of Police of the city in 
which these offenses occurred ~corroborates these facts. .Employee 
te~tif~ed that in.both instances the autos were rccovcr8d by the 
pofice and returned to the nwners. 

\ 
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At the time of the first offense, employee was sixteen 
yenrs of ·age, and at the time of the second offense had just passed 
his seventeenth blrthday. ·He is employed as El driver by a licensee 
holding a transportation licen$e, has a clean record otherwise 2nd 
made a very favorable impression at the hearing. 

Following the rule laid down in re A-f?pl=i:cation for A.R.C. 
Perrni t Case No. 36, Bulletin #149, Item 1, I beliC:WG that his youth-. 
fulness at the time of the commission of the offense should be taken 
into considerat:Lon, o.nd that it should be determj_ned that, under 
the circumstances, tbe crimes did not involve moral turpitude. 

It is recommended that he be advised that he is eJ.igible 
to be employed by a licensee. 

Approved: 
D. FREDERICK BURNETT, 
Commissioner. 

Edward J. Dorton, 
Attorney-in-Chief. 

5. SOLICITORS' PERMITS - MOHAL TURPITUDE ·- FACTS EXAlVlINED ·-
CONCLUSIONfJ. 

March 10, 193? 

In_Re: Roaring No. 145 

In his questionnaire and. application, solicitor swore he 
had never been convicted of a crime. Fingerprinting disclosed that 
he had been convicted in 19i32 on a cho.rge of transporting and pos­
scss1ng 2.lcoholic beverages Jn violation of Volstead Act. · 

At a hearing held pursuant to notice thereof served upon 
solicitor, he ~estified that at the timf.Of his arrest he had been 
engaged in the ·business of hauling produce; that in the course of 
hi.s business he h2d been employed to tr&nsport a shipm(mt of mer-·­
chandise described to him as near--beer; that while transporting 
said shipment his truck was seized and he was pln.ced under arrest 
when it was discovered that the noar-beer was in reality illegal 
alcoholic beverages. He admitted that he had served a thi-rty day 
sentence and paid a fine of $.100.00 after conviction on the charge 
set forth above. He testifj_ed that h<0 has rwver been convicted of 
any other crime. 

ThE:~re appear to be no aggravating circumstances and, in 
the absence thereof, a conviction for violation of the National 
Prohibition Act does not involve moral turpitude. In re AppJ:ication 
for Solicitor'~3 Permit Case No. ~;7, Bulletin //110, Item 7 • 

.As to his f2.lse affidavit, sol.ici tor tostified. that he 
had been told by an agent of his employer thnt the charge on which 
he had been c?onvicted.did not constitute a crime. While thts may 
be considered in mitigation, it. is, of course:, no def(:?.nse. In ro 
Ende, Bulletin #127, Item 6. 

It is recommended that so1ici tor' D pcrmi t be~ suspended 
for thirty (30) days because of his false application. 

Solicitor is ernployE.)d as a truck driver and sollcitor by 
a brewery. It is further recommended that he be advised that he 
rno.y continue his t-;mployment as driver, sinco he has not .been con­
victed /of a crimG involvJ.ng turpitude, but that he may not solicit 
orders during said suspension period. 

.Apprrbved: 
DJ. FREDERICK BURNETT, 
Cc?mmissioner. 

Edward J. Dorton, 
Attorney-in-Chief. 
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6. SOLICITOB~PERMIT -
1
µ0RhL TURPITUDE - SUSPENSION OF PERMIT. 

March 11, 1937 

In Re: Case No. 154. 

After solicitor's permit w2s issued in the above case, 
his fingerprints wer~ taken and, as a result thereof, it was dis­
closed that in_l926 he was convicted of larceny and sentenced to 
serve from·one to two yenrs. Solicitor had sworn in his applica­
tion that he had never been convicted of any crime. 

Solicitor was notified to appear on January 12, 1937 to 
explain his conviction, but he failed to appear on that day. Sub­
sequently he was notified~ appear on February 17, 1937 but ad­
vised the Department that ne was unable to appear on said date be­
cause of injuries suffered in an automobile accident. Thereafter 
he was notified tlrnt the mnttur had been adjourned to March 10, ·" 
1937, but solicitor again failed to appear or offer any further 
excuse. 

It is recommended thnt solicitor's permit be suspended for 
the balance of the licensing period, with privilege to apply to 
reopEn the suspension upon submitting proper proof that he has 
never been convicted of a crime involving mornl turpitude. 

It is further recommended that solicitor's employer be 
advised that said permit has been suspended, in order thet solici­
tor may be prohibited by his employer fro:m exercis:Lng any rights 
under said permit during the period of suspension. 

Approved: 
D~ FREDERICK BURNETT, 
Commissioner. 

Edward J. Dorton, 
Attorney-in-Chief o 

7. LICENSEES - CUSTOMERS - LICENSEES Mh.Y CHOOSE THEIR OWN CUSTOMERS 
PROVIDING NO DISCRIMINATION IS MADE ON ACCOUNT OF RhCE, CREED OR 
COLOR. 

Dear Commissioner Burnett: 

Plea.se give us the ruling on the followlng: 

Does the law read that it is compulsory for us to sell 
beer to a new D licensee whose place of business ls three doors 
from an already active D account of ours, or if we prefer, refuse 
to sell the new licensee beer? 

Liebmann Breweries, · 
New Brunswick, N. J. 

Very truly yours, 
A. J. Mcintyre, 
President. 

March 12, 1937 

Gentlemen: 
Attention: h. J. Mcintyre, President. 

There is no obligation upon you, like a company rendering 
public ·service, to furnish your products to c:::.nyone. You may choose 
your customers as you please. It is merely a matter of business 
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polj_cy for your own determination. Of course, no di:3crimina tj_on 
m2y be made on account of race, creed or color. Re Dorflinger, 
Bulletin .136, Item 12. Otherwise, a licensee may refuse to sc:;J.l 
to ~.:my person. 

Very truly yours, 
D. FREDERICK BURNETT, 
Commissioner. 

8. MUNICIPAL TAXES - REAL OR PERf)mJlj_L - COLLECTION MAY NOT BE FORCED) 
UNDER PRD.~SEN'I1 LAW, BY HEFOSING TG ISSUE OH THLNSFE:H LICENSED. 

LICENSES - ISSUANCE - THANSFER - NON-PJ~Yilii:SNT OF HEL.L OR PERUONi~L 
TAXES If) NOT PROPER GHOUND FOR R.EFUSAL TO ISrrnE OR TRb.NSFEH A 
LICENSE. 

SPECIAL CONDITIONS- PREPAYMENT OF RE!i.L OH PERSON;j_L TAXES Mli.Y NOT 
BE IMPOSED ON THE ISSUANCE OE TRANSFER OF LICKNSE[-). 

William A. Miller, 
City Mnnager, 
Cli.fton, N. ,J. 

Dear Mr. Miller: 

M2rch 13, 1937 

The specific questi.on is V/hether a rnunicip'.lli ty may lo.vv­
fully condition a transfer of license upon p~yment of personcl 
taxes due the municip3.1lty. 

It has heretofore been docided th2t the issuance of 2 li­
CE:mse may not be condi t:Loned upon payment of t:Jxes on the ronl 
property. Re De_pvil~e, Bulletin 28, Itmn 1. In thr:.L t case I s:::Lid: 

"I ~-m in· hearty symp2 thy with the n~:. tural 
desire of your Tovmship Committee to use every proper 
means to force the payment of tnxes in your munici­
pality. The question before mo, however, is not the 
worthiness of the motive but whether tho power exists. 
The resolution does not impose the above condition to 
accomplish the objects of the Control Act (Sec. 29). 
Neither does it regulate the conduct of the business 
nor the nature and conditions of the licensed prem­
ises (Sec. 37). Its avow0d purpose is the colluction 
of municipal taxes,which objective, however l~~.udable, 
has nothing in common with Liquor Control. 

"The resolution c.J.nnot be grounded on Section 
30. The back taxes which an appli.ce.nt must pcJ.y to be 
entitled to a license are there stated to be those 
taxc; s 'which sh~:tll he1. ve accrued pur smin t to the pro­
visions' of certain n2med Acts providing for taxes on 
sales of alcoholic beverages. The express specifi­
cation of.those taxGs excludes by implication 211 
other t:ixos from the opor~:tion of tht=~~t Section. n 

See also re Schmidt, Bulletin 13?, ItE-:m1 1. 

You write: "rwou1d· likf~ to exp.Ldn that the reason wf~ in­
cluded in the resolution ~ · .... a provisioh that 211 monies.due 
tho municipality have been paid was to overcome disugreeablc . 
situations as to the collection of pcrsonnl taxes levied upon the 
fixtures in the establishment. You nre, of course, familiar with 
the State law as to too powers of the rnunic:LptJ.lity to collect 
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personal taxes, and I am sure that if you realize that if we per­
mit trrim:;fers to be made without the payment of the personal tax(~S 
by the per son making tho transfer, it is imprectic[~J. in most cases 
to collect after the trcmsfer is made. . . . . Whore 2 person2l tax 
is levied on the fixtures used in the conduct of liquor business,· 
I respectfully submit that this typ(;_ of tax being on fixtures used 
in the liquor business ~3hould bopai.d to the municipo.li ty before a 
tre .. nsfor is issued on· the sume ground tho.t money due the Sto.te 
should be paid bc;fore transfer." 

You put it strongly .. I, too, believe that each munici­
pality should be able to force payment of persorn:i1 ta.xes due it 
from a licensee as a condition precedent either to issuance or to 
transfer of his license. The trouble is that the law does not so 
~rovido. Tho very fact that the Stntute goes out of its way 
expressly to specify that Stato. Taxes must be paid before a li­
cense is iss1md c:;xcludcs by in1plieation nll other t2xes from this 
"must" co.tc~gory. I h,~.ve no optlon, t:!Jercfo:r>o, except to (:ts ap­
prove special conditions requiring payment of personal t~tes to 
the municipc.li ty, not because I ~.un out of sympathy with such pro­
vision, but simply becnuse the power does not exist. The remedy is 
to supplement the law by exprf;ssly conferring such power upon muni­
cipalities. It· would not be fair, however, to include in such 
supplement a provision requiring payment of real estnte taxes 
bec2.use this would prevent a licensGe who had rented his premises 
from getting a license if his landlord had failed to pay the real 
est::ite taxe-s, and this without ::my fault on the part of the licen­
see. 

It follows that, as the law now stands, a resolution 
authorizing transfc:r of license but inserting o. special co:ndi tion 
"that this transfer shall not bo effecttve until such time as the 
City receives a certifi.cate that all monies _due the mu11icipality 
have been received, and that.all monies drie to the State have been 
pnid" cannot be approved so far dS the undorscorod words are con­
cerned. 

,on the othor hand, the condition that the transfer shall 
not be effective; u..11til J. releo.sc is received from the Beverage Tu.x 
Division of the State Tax Department is proper. 

Ver~ tru 1 v 'rrn1r 0 
.,y . .L.,, •• :>, 

D. FREDERICK BOHNETT, 
Com.-rnissioner. 

~ ACCESSORIES - CONDIMENTS - NO CLOSED SEASON ON MULLIGAN. 

March 3·, 1937 

Dear Sir: 

Kindly· inform me if i.t is legal to use Mulligan at this 
time:. I th8.nk you. 

Mr. Thomas Predmore, 
237 Haledon Avenue, 
Haledon, N. J. 

Dear Mr. PredmorG ~ 

Mr. Thomas J. Predmore. 

Mo.rch 15, 193? 

I have yours of the 3rd. You must anticipate a late 
Spri.ng! 
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irht~re is no closed season on Mulligano It is legD.l 
any time if you like it. 

Very truly yours, 

D. FREDERICK BURNETT 
Commiss:ioner 

10. HUN ICIP /: .. L ORDIN ..:ti~ c:D~8 - \;'0.!.1tl\1- PHOHIBI'rION OF SALE; OF LIQUOR TO 
WOMEN OVEH THE BAR 

_Frederic P. Reichey, 
Borough Clerk, 
Bradley Beach, No J. 

Dear Mr. Reichey: 

·i:i1 C• 
l.:.i,:Jq. J 

March 15, 1937 

I have your letter of the 10th; clso, the resolution 
·adopted by the Board of Comrniss:ioners on the 9th which provides 
that: 

' 1 .o .•. no womnn shall be served with alcoholic 
beverages directly over any bur, it being thG intsntion 
of the Board of Commissioners that women shall bo 
allowed to consume o.lcoholic beverages only at tables.tt 

VV1rnther or not women sh-211 be served with e.lcoholic 
beverages in .Brad1ey Bench directly over the bar is t::. mattor 
vvholly in the judgment o.nd discretion of the Conmd.ssioners. 
They have the legal authority to prohibit it if they choose. 
Re Bocca, Bulletin 105, Itom 7. The regulation is, therefore, 
Qpprovod as submitted subjoct, of course, as with all 
municipal regulati.ons given ex parte approval, to review on 
appeal. See in this connection Bulletin 43, item 12 and 
Bulletin 34, item 5. 

Very truly yours, 

D. FREDERICK BURNETT 
C o.r:md. s ~-:; i one: r 

.1. LICENf3EES - EMPLOYMENT OF lHNORS - SPECIAL PERMITS TO EMPLOY 
MINORS DO NOT ALLOW MINORS TO SELL OR SERVE ALCOHOLIC 
BEVERAGES - IT MAKES NO DIFFERENCE THAT THE MINOR IS rrHE 
SON OF THE PROPRIETOR. 

Mr. Philip Bitterman, 
Passaic, N. J. 

Dear Mr.· Bitterman: 

March 17, 1937. 

· You inquire;; whether a boy of eighteen years of ago 
may go behind n bar and serv~ drinks, if he is the son of 
the proprietor. 

A boy of eighteen yea.rs may not under nny circum­
stances sorve or sell nlcoholic bevc~rages vvhether or not he 
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is thu son of the proprietor. 

No minors may b0 employed by any liquor license0 
except pursuant to a special permit first obtained from the 
State Commj_ssioner, but such a pormi t, while:: allowing the 
Gmployment of the minor in menial capacities on or about the 
licensed premises wlll not suffer" him or her to serve or 
sell alcoholic beverages. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 

L2. .LICENSES - INVESTIGATION FEES - UPON HEVERSAL OF A DENIAL OF 
AN APPLICliTION, THE INVESTIGATION FEE IS NOT EAHNED AND HENCE 

MUST BE CHEDITED UPON TIIG: PIWHJ:1.TED FE;E PAYABLE. 

Dear Sir: 

Please be advised that pursuant to your instruc­
tions, th~~ Borough Council issuod~ 

Plenary Retail Consumption License #c-5 to 
Gertrude E_ OlsGn, for premises situated nt #265 
Queon Amie Road, Bogot~, N. Jo, fee received for 
samE: $122. 50 

In this connectlon, Mrs. Olsc:m thinks that the 101~ 
of her deposit placed with her originc..l application, whi.ch w:J.s 
retained by the Borough in accordance with the Alcol10l].c 
Beverage Control Act, vvhen her e .. ppli.cntion was denied, should 
be returned to her. 

The Borough Council have asked me to roquest you 
to rule on this contention. 

To mu j_t snems· it should, but I was unable to 
obtain a ruling from anyone in 2uthority. 

Harlan P. RoDs, 
Borough Clerk, 
Bogot:.J., N. J. 

Dear Mr. Ross: 

Very truly yours, 

HARLAN P. HOSS, 
Borough Clerk 

March 17th, 1937. 

Section 22 of the Control Act pro-vi.des that upon 
denial of an application, 90% of the f0c deposited with the 
application shall be returnr~cl and the rc:maining 10% rc:;tnined 
as an investigation fee~ 

It was entirely proper for your Borough Council to 
retnin 10% ·of the fee deposited by Mrs. Olsen at the time of 
the denial of application by your Council. Hmvevur, when 
Mrs. Olsen filed an appeal of your Council's decision, the 
mntter was rE~opened o.nd the fee was not e2rned until or unlcs~~ 
the Commissioner affirmed the Council's docj_sion. The reversal 
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of that decision extinguished all claim of your Borough 
Council to the investigation fee. The amount of it should 
therefore have bGen credited upon the prorated fee of 
$122.50 as of the date of issuance. 

Hence, if nny part of Mrs. Ols~n's original application 
fee was retairn-=)d over and above the; ~,12~2. 50 which she should pay, 
such excess should be refunded to her in full. 

In other words, an lnvestigation fee retained by a 
license-issuing authority upon deni2l of an application is not 
8arned if the denial i.s reversed on appeal. ThE.:refore, upon 
reversal and the issuance of the license!} the amount so re­
tained must be credited upon the prorated fee payable on the 
issuance of the license. 

® 

Very truly yours, 

D. FREDERICK BURNETT 
Comrni.ssioner 

13. IMPORTATION OF ALCOHOLIC BEVERAGES FOE PERSONAL CONSUMPTION -
UNITED STATES CUSTOMS b.ND NEW JERSEY STATE REGULATIONS SE~ 
FORTH WITH RESPECT TO SUCH IMPORTATIONS BY NEW J'ERSEY RESI­
DENTS RETURNING FROM VISITS TO FOREIGN COUNTRIES 

Public Service Coordinated Transport, 
Public Service Travel Bureau, 
Newark, N. J. 

Gentlemen: 

March 17th!} 1937 

Your letter inquiring as to the regulations govern­
ing importatinn of alcoholic beverages by tourists returning 
from other countries, has been referred to me for attention. 

A resident of New Jersey returning from the West 
Indies or foreign countries and bringing with him alcoholic 
beverages, must comply not only with Untted St2tes Customs 
regulations but also with requirements imposed by the 
State of New Jersey, namely: 

(1) In so far as Customs regulations are concerned, 
a returning resident may include an aggregate of one gallon 
of distilled spirits, wines and malt liquors within his 
$100. 00 exemption from duty and internal revenue; tax. 

(2) In so far as State requirements are concerned, he 
may bring with him into this State as part of his personal 
baggage in a vehicle under his control, without obtaining nny 
State permit or paying any State; tax, one--quarter barrel (or 
one case) of malt beverages and one gallon of wine and two 
quarts of other alcoholic beverages. 
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(~) If he desires to bring into this State quan­
tities in excess of th~ foregoing, he may do so pursuant to 
special permit which may rendily be obtained upon application 
to the Department of Alcoholic Beverage Control, #744 Brand 
Street, Newark, o.nd payment of the stc~tutory permit fee~ of 
~5.00. . 

( 

• I 

b) In addition, if the alcoho!ic beverages are 
not being brought in by the returning resident 2s part of his 
personal baggage in a vehicle under his control, but are 
being delivered to him, a Stnte tax will be payable thereon 
dire~tly to the State T(3.x Department, Bever3.ge Tax Di vtsion, 
#28 West State 0 treet, ~renton. 

Your coopero.tion in bringing the foregoing to the 
attention of pc.ssengers nnd p:rospect:ive pass(mgers v,'il1 be 
greatly appreciated. 

Very truly yours, 

D .. FREDERICK BUHNETT 
Coll1l111s sioner 

By: Nathan L. Jacobs 
Chief Deputy Commissioner 

and Counsel. 

14. APPELLATE DECISIONS - JONE;S v. SEA GIRT 

1-i.ppellant, 

--VS-c 

MAYOR and COONCIL of the 
BOROUGH OF SEA GIRT, 

Respondent. 

ON APPEAL 

CONCLUSIONS 

P::rul R. Cranmer, Esq., Attornt::;y for App~-;1.lnnt. 
Joseph R. Megill, ~sq., httorney for Respondent. 

BY THE COM1VIISSIONEE~ 

This is an appe.:::..l from denin.l of a plenary retail 
consumption license for premises loc2ted nt 507 w~shington 
Boulevard, Se2 Girt • 

. Resoondent denied the license, among other recsons, 
because (1) respondent previously issued License No. C-2 for 
the current fi~cnl year to Horace Brown for the s2me premises, 
Yvh":ich J_j_CC'llSC! i:::;. ~:;ti.11 i.n :fuJ_l force and. eff(;Ct, and the said 
Horace ~rown claims possession of the said licensed premises; 
(2) appellant has not been a resident of .the State of New Jersey 
during fi vc years immediately preceding the d,::'t te of tbe c:i.pplicu­
tion. 
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It is admitted that respondent issued License No.C-2 
for the prE::;sent fisccd ye::1r to Horace Brown for th0 _premises 
in question. Title to thssc premises is hold by one Charles A. 
Lemp, of Missouri, who ~cquired title in June 1933 with money 
adv3nced to him for that purpose by appellant, and who apparently 
holds the title in trust for appellant. L corporation known as 
TIJ2~mel1on Tavern, Inc." wns org.'.::1..nizcd in June 19(55, of v:hich appG1-
lant was Secretary-Treisurer. The corporation later obtained a 
consumption J.iccnse for the premisE::s in question. · It oper2.ted 
th8reunder untll approximutuly May 1D36, vrhen its oq_ui.pmr3nt w::.:.s 
sold at a constuble's sale. At th~t sale Mr. Lemp bought the 
fixtures, furniture 2nd kitchen equipment, and Mr. Brown, a former 
employee of thb corporation, bought the liquor and bar equipment 
with money loaned to him by Mr. Lemp. Mr. Brown then obt2ined a 
licr:.msE:.: for the premises in qu·~~stion, and Emellon Tri .. vern, Inc. 
surrendered lt::; license. The 11ccmsc: issued to Brown i.n May 
1936 was renewod for the current fiscal_ y0nr. 

There is a grave disput~ ns to the circumstances under 
which Mr. Brown entered into pos~)ession of the. licuns8d premisL:s. 
He testified th2t in May 1956 he entered into n two year oral 
lease with Mr. Lemp, undor the term§ of ~1ich he wns·to pay 
$75.00 a month during tho surmaer and $)50.00 a month during the 
winter. He st~tes th~t he h2d the privilege of terminating his 
lease by moving cut but he denied th~t he has ever moved out of 
the premises. He claims th~t, despite the fact thit he hns no 
rent receipts, his monthly rent w~s actually p2id to Mrs. Jones 
in cash, in tho m~nner following, viz.: from time to time 
Mrs. Jones would take money from the c2sh register and leave a 
slip in its place. She admits taking money out anJ le2ving such 
slips; also th2t bills were paid out of the cash till. She 
tostified that there wr1s no orD.1 loass, but th,~~t there w;.1s nn 
o.gr0em0nt between Lemp r:.nd Brown whereby Brown could sta:l 2.S 
long as he conductc)d 3.nd i1nm'.g0d the~ business :1nd that, wht:n he 
left, hls right to. _tJOSS1-:;SS].on te:;rndnat(3cl. As to the rent,, she 
testified: 

"The He,':'..rer: 

TrH·; Witness~· 

1rhe Hearc;;r: 
The Witness: 
The He,:ir c.r: 

The Witness~ 
'I1hc Hearer: 
The~ Witrn::ss: 
Tht?. Hearer: 
Tb.(7: W:Ltness: 

W-=-~sn' t there ;.:Wme 2.rrangemc.mt \iv.hereby 
hC; would h::iv8 to po.y rEmt to mmebody? 
No, there wLs no arrangement about paying 
rent. 
You nre really the owner of that building? 
Y f")C' c. ,_; • 

And this man w~s running his own business 
in thc~re? 
Yes. 
And there wQs·no agreement for rent? 
l\Jo u.grcement v2rbally or otherwise. 
He w.~.s rent fr0e? 
I don't lmovr there) w::1-S no 2..grcement 
for rent." 

ShG clnims Brown w~s to pay her $25.00 a week for managing 
the kitchen and apartments upstairs. 

Brovm was in actual. possess5.on of the licensed promises 
until Nov0mbcr 9, 1936. At th2t time he walked out, locked tho 
door anG took the license with him, so, ~s he alleges, Mrs. Jonss 
could not operate under his license as he decla~es she desired. 
He testified that ho at no time intended to abandon possession, 
and claims tk1t he tried to enter the premises in the latter p:_:~rt 
of Novemb2r but w~s unable to do so because he h~d been locked 
out. On December 1, 1936, appollant entered into ~ written 
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lease with Lemp 11 for the term of month to month to commence 
on the first day of Decen1ber, 1936, at the monthly rental of 
$100. 00 a month." On December 7, 1936, attorney for ai)pellant 
served the following notice upon Brown: 

"November 27, 1936. 
"TO: HORACE G. BROWN, 211 Newc1.rk Avenue, Brc.:~.C.ley 

Beach, N. J .• 
NOTICE is hereby given that any rights of pos­

session that you may have in and to nny part of the 
premises known 3.S 507 Washing ton Boulevar(l, in the 
Borough of Sea Girt, Monmouth County, New Jersey, 
as lessee, tenant, occupant or otherwise; which 
premises have been VQCated and abandoned by you; 
are hereby terminated as of this datG and your 
surrender and abandonment of said premises is 
hereby accepted. 

By_ig_gned) Paul R. Cranmer 
Attorney for Charles h. Lemp, 

Own0r." 

So far as appears, no action has ever been tnken in any court 
to dispossess Brovm. 

. The only thing that is clear in this case is the con-
fusion. 

Whatever the actual arrangements wcrs, botween Lemp:J 
Jones anc~ Brown, and whether or not Brown was a mere ~'front" 
for Jones, and whatever may be tho eventual legal right of 
Jones, if any, to oust Bro1J1m rrom possession, it is unnecessary 
to determine because the fact remains that there is now out­
stnndin5 o.nd in full force cmd effect a license issued to Brown 
in res.LJect to the very sarJ.e premises for which Jones now applies 
for license and to which precises Brown claims possession. It is 
no function of a license issuing authority to adjudicate the 
conflicting possesaory rights of Brown end Jones. This is not 
a proceedingto revoke or cancel or otherwise invalidate the 
outstanding license of Brown. Any such determination in thi"s 
proceeding would not be binding on Brown for the elementary 
reason that he is not a party to it. 

The only question for me to decide is whether the 
action of the Mayor and Council of' Sea Girt in refusing a 
license to Jones was arbit~~ry and unreasonable. Cases such 
as In re Pennsauken, .Bulletin #48, Item 8, c:.nd In re Hacketts­
town, Bulletin if-·98, Item 11, o.re not in point for they are· 
predicnted on the facts, stipul2tcd or satisfactorily proven, 
that the previous licensee was out of actual possession and had 
no right to possession. In this c~se there is a real dispute 
between the applicant and the person who holds the present 
license. So, far from acting unre2son&bly, the Soa Girt 
authorities showed good judgncnt j_n refusing, to license the 
appellnnt until at le~st the dis~uted right of possession to the 
licensed premises was settled by n court of competent jurisdiction. 

So concluding, it is unnecessary to d~terraine whether 
appellant is qualified as to residence. 

The action of res)ondent i.s affirrwd. 

Dated: March 18, 1937. 

D. FREDERICK BURNETT, 
Commissioner. 
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15. SOLICITORS' PETIMITS - IVlOHl:..L TURPITUDE - Ff~CTS EXAMINED -
CONCLUSIONS. 

Mc.rch 18, 1937. 

IN RE: Application for S Slicitor's 
Permit - C~SG No.- 47. 

Applicant having admitted in his questionnaire thnt he 
h~d been convicted for non-support in November 1934 and sentencod 
to sixty days :1 a hcsring wc.s held to d0terEJ.ine wheth.:;r the crime 
involves mornl turpitude. Appellant testified that his wife left 
him and their two children November 1933, and thnt she had him 
arrested in April 1934 for non-support. ht that time he WQS 

ordered to pay his wife $15.00 a week and late~ this sum was 
r1:.;duced to ~PB. 00 a 'Jeek. ;3olici tor testified the:~ t he 1N2.S unable 
to make the payments ordered by the court and was re-arrested in 
November 1934 when his .·:rrt:::.nCJ.gc:s amounted to :W72. 00. At that 
time he w~s ordered to obtain n bond for· $200.00 or serve sixty 
days in jail. He further t8stifies th2t he was unable to obtain 
the bond and, hence, served the sixty dQys sentence. 

Solicitor produced a .lett(;r vvhich he~ testifies was 
wri tton to him by his vrife D.nd ·which \·ms apTJC.:..rently received by 
him some time in December 1933. In thG lett8r she asks for a 
divorce so that she may :c:io.rry another mcm, and sc::..ys iYDi vorce or 
no .divorce, I will not go b[?.ck to you." He further testifies · 
trnt tho two children 0.re living with hie o.ncl. th::,:.t hf; does not 
know vvhert.! his wif~ is living ~t the rn·ss:=;:nt tine. 

Under thuse circumst~ncos, it appe~rs that no moral 
tur::1itude is involved in the crime for which he is convicted. 

It is ri:.;con.:mendnd th:::i.t the permit be granted. 

1~}1proved.; 

D. FREDERICK BDHNETT, 
Corn.tni s si oner. 

Edw~rd J. Dorton, 
Attorney-in-Chief. 

B. APPELLATE DECISIONS - IGNATZ vs. PHILLIPSBURG. 

STEVE IGNh.TZ, 

Appellu.nt, 

-VS-

BOJ;.RD OF COMMISSIONERS OF 
THE TOWN OF PHILLIPSBURG, 

Respondent. 

) 

) 

) 

) 

) 

) 

OJ~~ .?i.PPEAL 

CO~·CLUSIONS 

Frank J. Kingfield, Esq., Attorney for Appellant. 
Sylvest0r C. Smith, Esq., Attorney for Respondent. 

BY THE COMlvlISS)ONER: 

This is an appeal from denial of transfer of a consumption 
license from 373 South Main Stre0t to 768 South Main Street, 
Phillipsburg. 
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It is conceded that the premises at 768,South Main 
Street owned by appellant, are suitable, and that there are 
no per;onal objections against appellant. Respondent ~enied 
the transfer on the ground that granting it ~ould have the 
effect of increasing the number of licenses outstanding, thus 
contravening its resolved policy of reducing the number of 
licenseso 

The resolution, adopted May 22, 1935, reads: 

"RESOLVED, tho.t any of the present licenses 
heretofore issued and granted and not suspended 
or revoked may be renev,red for the premises now 
licensed but no new license of any class authorized 
to be issued shall be hereafter issued for any 
new premises until the number of plenary retail 
consumption licenses issued and outstanding shall 
be reduced by revocation or surrender to twenty. 
* * *provided further that any premises now 
licensed may be licensed, upon surrender of 
license if such premises shall not have been 
without a license for more than sixty days. 

"RESOLVED, that upon the sale or transfE.r of a 
business and application for transfer of license, 
a license may be issued to the purchas~r or 
transferee of such licensed beverage business; 
~~ ~~ -3~" 

Since there are thirty-nine consumption licenses now 
outstanding, this resolution would clearly be 2.pplicable if 
appellant were seeking a new license. 

· The resolution, however, does not prohibit the transfer 
of appellant's existing license to a suitable place not 
preyious+y licens~d~ If ~t.did, it would be unreasonable as 
arbitrarily creating a pr1v1l~ged class of premises, quite 
as objectionable as establishing a family dynasty of licensees. 
Cf. Giberti vs. Franklin, Bulletin #150, Item 3. 

Hence, if nothing appeared in this case except that ap­
pellant held a consumption license which he sought·to transfer to 
his own premises, admittedly suitable, the transfer should have been 
granted. 

Respondent justifies the denial, however, not on the 
text of the resolution but, rather, upon the destructive effect 
the grant of the instant transfer would hav8 upon that resolution. 

I 
On May 27, 1936, appellant obta1 .ned, by transfer, a li-

cense for the premises he now conducts ~t 373 South Main Street, 
known as the Osborne Bouse, and establish~d for many years as a 
hotel. His license for those premises was renewed for the cur­
rent fiscal year. He seeks the instant transfer because he was 
served with a notice ,on November 27, 1936 to vacate the Osborne 
House. 

On these facts, respondsnt contends: 

(1) That, since the Osborne House is an established 
hotel, respondent could not deny an application made ln respect 
to it by any duly qualified applicant who applies hereafter, 
despite its aforesaid resolution; Petrusha vs. Mine Hill, 
Bulletin 146, Item 8; · 

(2) Hence, if the transfer sought by appellant is 
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gr'_mted.9 j_t will or mJ.y be required subst":~quently to issue a li­
cense for the Osborne House, ,'lnd thus the nunbcr of consuh1ption 
licenses will bG incrcnsoo from thirty-nine to forty, notwith-
s t~m.cUng res)onci.cnt' s declo..reJ i_;olicy to reduc•..:. the.- nuwbcr· ·~)f such 
lic~:..nscs to t'.r.rcnty. 

h.))cl1.~rn.t admits that, 1:;ric)r to the; tir..e he took 
over the Osborne House, h8 inquir2d if h2 could obt~in ~ new li­
cense for his building at 768 South Main Street and w2s told 
th2t he could riot b8cnusc of thE rLsolution. 

Rcs·;_Ymclcnt fr:J.nkly concelc:; that C::)i!Cllant took ~wcr 
the OslJc)rnc: House lieonse in g,xy; f8.i th ~mcl not mc:cely ~-LS c. 
)l~nned preliminary ur subterfu~o to en2blc subsequent transfer 
of tht:: license to his ·'JWn )rmi.1is'.~'S. 

1·11,-ll. S C ·~ S ··0 t,,.1 .... ,re f'r·\1•r:. · .~"' ~. , .. ·-r1+- S '"" Cl''- ~1n cut -.r nblC·'rl 1 L , L: J , .l. . c;. . v _ ,_, . .._. J l:) .L V 0 ·~ I_, '~~ \...· '- .c·' I.... • !.I 

in the much mooted subj2ct of lh~it:~:tLm of licenses. The 
Jrcscncc of good f2ith QnG the nbscnce of f2ult in the licensee 
make it a painful duty tQ have to ~eciJo this cnso against hi~. 
Linitc::.tion of licenses, so 0~1gerly sought by 1icens8cs in the 
belief thut it is a )an2coa fjr rill their cconocic ills, cny bc­
com..:, as in this crtsc, ~1 two-ur:f:~\>l sword .. The; i_.JriLH= ·:)bjcct of 
l~Jitatioh is tho )rotection of the ~ublic interest and not the 
crc~tion of ]rivato monoJoly. ~1en tho governing body of a Duni­
Ci)CLlity solm:mly resolves tho.t it 5.s to the ~mb1ic Jnterest that 
n~ oore licenses shall be issued anrt that the Jrcsent numb8r shall 
be cut down as r~Jidly and as f2irly as oay be dona, such ;olicy, 

11mcstly declared am~ f.s.irly cxccutocl, shou1J be honured., hovvcvE-;r 
onc:cously it r:iDy bc:~2r U)On soGc CJ.)i.!licant or ]_j_censee, who, in 
tho o.bs0nce of such -_;olicy, would othervJise be entitled to a 
license or a transfer. 

To grant the tr:~nsfer in the instr.nt ce:.se will eve.ntu­
rrlly incre~se instead of ultiuatsly diLlinish the nuober of licenses. 
The effect is, the::ccforc, contrc~ry to tho objective sought by the 
r.mnici)al resolution ancl decl°'rc:J thereby to bo the best 1Jolicy 
for tho. t corm~mni ty. 

rl);.icllc.nt relics u)on what I said in _!ic ~Mo1:ton, Bul­
letin #126, Item 14, viz.: 

n.d.ssuming, for convcmj_cnce, the: facts e..s he :1lluges 
theLl, to wit, that th8re sro no ch2rgcs ;ending ag2inst 
the trcmsferor and that the trr:msfcrE;e is 1Jersonally 
qu~lified, ind that the )lQce to which he socks trans­
fer is suit~bl2 and a))roprinte, I cordi2lly 2Cvise 
o.::.:.dnst denio.l of such r::.n C:.))lic::.1 ti on ovm1 though made 
with the lau~2ble ~urpose of reducing the number of li­
censes. For such ~ deni~l ~ould not rewcrd n licensee 
V1'ho ho.s obeye6 the -1uw in all rcs)ects by enabling him 
to c~~sh in on his fr2.nchj_sc but, on thQ c.::invc:rso, it 
woulC 0lnco hiLl in the snoe c2tcgory as those lic8nsoes 
who hnd ch 8[~ t ocl and bu en j_:uni shed. n 

But in th:..i.t CLl.Sl), I ' .. lso s=;.L: ~ 

YYQ.~~. c~i.:-rs() ~ I o.n n~)t in this crw-sL~eC r~l~:.nm::r uaking any 
OCJUC.tlc2tion whe.tsoever as to your ~1ower t;) refuse 
such tr:,msfer, for such a<juc:.ic::_ ti on c2n only be lll~:cle 
o..fte:r hch:rint; 2.nJ both siLk;s h&ve h~J.C! full o L:Jr"ortunity 
to prfjscmt their .:irgm:2ent. My )ruscnt iu;.,resshm is 
thit such pow0r exists. I ~a t2lking only about the 
j_)olicy o.f its exercise.'' 
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So, in ·the inst2nt case, respondent had the JOWer to 
tr2nsfer the license but, un~er the circuost~nccs set forth 
,')_b:)ve, was justJ.fied in refusint; to exercise its )Owcr and 
transfer tho license in derogation of its dcclnroa ;olicy 
concerning the linitntion of licenscso A tr2nsf0r to other 
)rcmises is not an inherent )ri.vilege. The issutng o.uthori ty 
rany grcnt or deny the transfer in tho cxerciss of a reasonable 
c.:iscre:tion. V::mSchoick vs. Howc:ll, Bulletin 7tl~~O, IteD 6. 

Revicwi.ng ths fo.cts, I c~~o not fin(~~ thl.~ t rcs)ondent 
ho.. s ~-bu s c ::.1 i ts (·li E:i c re ti. on a 

Th(~ :i.ction of res )onclcnt is :1 thcrcfo:cf;, nff'irGod. 

Date~~ Mo.rch 19, 1937. /
.· ,/·' 

. •' J---·:, / '/">·~ ··--····---;/; ~ 
· I · I • / . 

1 L( .' 11-·. ,ft '-'' -tvf-'j·t-/ 1/ ·-·· . . .... ,, .... ' v-1 
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