SALES AND USE TAX ACT

CHAPTER 24
SALES AND USE TAX ACT

Authority
N.J.S.A. 54:32B-24.

Source and Effective Date

R.1998 d.288, effective May 8, 1998.
See: 30 N.J.R. 1206(b), 30 N.JR. 2070(b)

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 24, Sales and Use
~ Tax Act, expires on November 4, 2003. See: 35 N.J.R. 2165(a).

Chapter Hlstorlcal Note

All provisions of thls chapter became effective prior to September 1,
1969.

1969 Revisions:  Amendments became effective December 23, 1969
as R.1969 d.36. See: 2 N.J.R. 7(b).

1970 Revisions; Amendments became effective July 1, 1979 as
R.1979 d.70. See: 2 N.J.R. 51(b), 2 N.J.R. 58(a).

1971 Revisions: Amendments became effective September 2, 1971 as
R.1971 d.157. See: 3 N.J.R. 211(a), 3 N.J.R. 162(b). Further amend-
ments became effective November 1, 1971 as R.1971 d.194. See: 3
N.J.R. 275(b), 3 N.J.R: 207(c). Further amendments became effective
December 10, 1971 as R.1971 d.218. See: 4 N.J.R. 13(c), 3 N.J.R.
234(b).

1972 Revisions: Subchapter 21 was adopted as R.1972 d.126, effec-
tive July 1, 1972. See: 4 N.J.R. 197(d). Amendments became effec-
tive February 9, 1972 as R.1972 d.27. See: 4 NJ.R. 54(b), 4 N.J.R.
12(b). Also, on December 18, 1972 as R.1972 d.258. See: 4 N.J.R.
19(c), 5 N.J.R. 23(b).

1973 Revisions: Amendments became effective May 30, 1973 as
R1973 d.139. See: 5 NJ.R. 246(b). Further amendments became
effective December 4, 1973 as R. 1973 d.336. See 5 NJ.R. 392(a), 6
N.J.R. 38(a).

1974 Revisions: Subchapter 22 was adopted as R.1974 d.123, effec-
tive May 20, 1974. See: 6 N.J.R. 85(a), 6 N.J.R.-251(a). Subchapter
23 became effective April 19, 1974 as R.1974 d.96. See: 6 N.J.R.
123(a), 6 N.J.R. 208(a). Amendments became effective August 30,
1974 as R.1974 d.244. ‘See: 6 N.J.R. 326(a), 6 N.J.R. 414(¢).  Sub-
chapter 24 was adopted as R.1974 d.252, effective September 17, 1974.
See: 6 N.J.R. 415(a).

1975 Revisions: Amendments became effective January 13, 1975 as
R.1975 d4. See: 6 N.J.R. 494(b), 7 N.JR. 77(a). Further amend-
ments became effective June 26, 1975 as R.1975 d.187. See: 7 N.J.R.
282(a), 7 N.J.R. 350(b). Further amendments became effective August
15, 1975 as R.1975 d.246. See: 7 N.J.R. 347(a), 7 NJ.R. 446(b).
Subchapter 24 became effective September 17, 1974 as R.1974 d.252.
See: 6 NJ.R. 415(a).

1976 Revisions: Amendments became effective February 27, 1976 as
R.1976 d.62. See: 8 N.J.R. 87(b), 8 N.J.R. 209(a) June 21, 1976 as
R.1976 d.190. See: 8 N.J.R. 356(e).

1977 Revisions: Amendments became effective February 3, 1977 as
R.1977 d.29. See: 9 N.UJ.R. 44(b), 9 NJ.R. 147(b). Further amend-
ments became effective September 30, 1977 as R.1977 d.365. See: 9
N.J.R. 445(a), 9 N.J.R. 544(a). Further amendments became effective
December 29, 1977 as R.1977 d.484. See: 9 N.J.R. 59%4(a), 10 N.J.R.
81(a).
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1978 Revisions: Subchapter 25 became effective May 4, 1978 as
R.1978 d.142. See: 10 NJ.R. 173(a), 10 N.J.R. 265(¢). Subchapter 26
became effective August 15, 1978 as R.1978 d.285. See: 10 N.J.R.
300(a), 10 N.J.R. 407(a). Further amendments became effective Sep-
tember 13, 1978 as R.1978 d.320. See: 10 N.J.R. 362(a), 10 NJ.R.
457(b).

1979 Revisions: Amendments became effective March 8, 1979 as
R.1979 d.89. See: 11 N.J.R. 103(a), 11 NJ.R. 210(d). Further
amendments became effective May 4, 1979 as R.1979 d.179. See: 11
N.J.R. 209(b), 11 N.J.R. 305(a). Further amendments became effective
September 28, 1979 as R.1979 d.384. -See: 11 N.J.R. 472(b), 11 NJR.
595(a). ‘

1980 Revisions: Amendments became effective March 15, 1980 as
R.1980 d.102. See: 12 N.J.R. 96(b), 12 N.J.R. 224(d). - Further
amendments became effective April 9, 1980 as R.1980 d.149 and d.150.
See: 12 N.J.R. 161(b), 12 N.J.R. 293(e); 12 N.J.R. 161(c), 12 N.J.R.
293(f). . Further amendments became effective May 6, 1980 as R.1980
d.197. See: 12 N.J.R. 219(b), 12 N.J.R. 355(a). Further amendments
became effective November 6, 1980 as R.1980 d.489. See: 12 N.J.R.
619(a), 12 N.J.R. 729(b).

1981 Revisions: Subchapter 27 was adopted as R.1981 d.208, effec-
tive July 9, 1981.- See: 13 N.J.R. 164(a), 13 N.J.R. 465(d). Amend-
ments became effective July 9, 1981 as R.1981 d.209 and d.210. See:
13 N.J.R. 163(a), 13 N.J.R. 465(a); 13 N.J.R. 111(a), 13 N.J.R. 465(c).
Subchapter 28 was adopted as R.1981 d.436, effective November 16,
1981. See: 13 N.J.R. 622(a), 13 N.J.R. 847(c).

1982 Revisions: Amendments became effective February 16, 1982 as
R.1982 d.36. See: 13 N.J.R. 751(a), 14 N.J.R. 212(b). Further
amendments became effective April 5, 1982 as R.1982 d.85. See: 13
N.J.R. 883(b), 14 N.J.R. 348(a). Further amendments became effective
May 3, 1982 as R.1982 d.141. See: 14 N.J.R. 140(b), 14 N.J.R. 430(b).

1983 Revisions: Amendments became effective: June 20, 1983 as
R.1983 d.220. See: 15 N.J.R. 324(a), 15 N.J.R. 1039(b). Subchapter
29 was adopted as R.1983 d.324, effective August 15, 1983. See: 15
N.J.R. 797(a), 15 N.J.R. 1384(a). This chapter was readopted pursuant
to Executive Order 66(1978) effective August 12, 1983 as R.1983 d.357.
See: 15 N.J.R. 1086(a), 15 N.J.R. 1487(d). Further amendments
became effective September 6, 1983 as R.1983 d.367. See: 15 N.J.R.
1088(a), 15 N.J.R. 1488(a).

1984 Revisions: Amendments became effective January 17, 1984 as
R.1983 d.619. See: 15 N.JR. 1565(a), 16 N.J.R. 148(c). Further
amendments became effective April 16, 1984 d.126. See: 16 N.J.R.
235(a), 16 N.J.R. 926(b). Further amendments became effective May
7, 1984 as R.1984 d.156. See: 16 N.J.R. 359(a), 16 N.J.R. 1098(a).
Further amendments became effective September 4, 1984 as R.1984
d.380.- See: 16 N.J.R. 1466(a), 16 N.J.R. 2379(c). Further amend-
ments became effective October 1, 1984 as R.1984 d.431. See: 16
N.J.R. 1965(a), 16 N.J.R. 2689(a). Subchapter 31 was adopted as
R.1984 d.495, effective November 5, 1984. See: 16 N.J.R. 1332(a), 16
N.J.R. 3059(a).

1985 Revisions: Amendments became effective February 4, 1985 as
R.1985 d.31. See: 16 N.J.R. 3193(a), 17 N.J.R. 320(c). Further
amendments became effective February 19, 1985 as R.1985 d.44. See:
16 N.J.R. 3298(b), 17 N.J.R. 480(a). Subchapter 12 title was changed
from “Criteria for Determining Taxability of Food” and the subchapter
was revised effective June 3, 1985 as R.1985 d.280. See: 17 N.J.R.
178(a), 17 N.J.R. 1440(a).

1986 Revisions: Amendments became effective January 6, 1986 as
R.1985 d.651 and d.652. See: 17 N.J.R. 2387(a), 18 N.J.R. 94(b); 17
N.J.R. 2240(a), 18 N.J.R. 94(a).

1987 Revisions: Amendments became effective August 17, 1987 as
R.1987 d.325. See: 19 N.J.R. 858(a), 19 NJ.R. 1570(a). Further
amendments became effective November 16, 1987 as R.1987 d.474.
See: 19 N.J.R. 1181(b), 19 N.J.R. 2201(b),
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1988 Revisions: This chapter was readopted effective June 7, 1988 as
R.1988 d.298. See: 20 N.J.R. 512(a), 20 N.J.R. 1570(d). -

Pursuant to Executive Order No. 66(1978), Chapter 24, Sales and
Use Tax Act, was readopted as R.1993 d.313, -effective June 4, 1993.
~ See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). Subchapter 21, Accounting
Procedures relating to Sales of Alcoholic Beverages, and Subchapter 24,
Sale and Installation of Gasoline Service Station Equipment, were
repealed by R.1993 d.313, effective July 6, 1993. See: 25 N.J.R.
1486(a), 25 N.J.R. 2899(c).

Pursuant to Executive Order No. 66(1978), Chapter 24, Sales and
Use Tax Act, was readopted as R.1998 d.288, effective May 8, 1998.

‘See: Source and Effective Date. See, also, section annotations.
P :
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Definitions
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18:24-315
' a qualifying business

18:24-31.6
: qualified business
18: 24-31.7 through 18:24-31.9 (Reserved)

' SUBCHAPTER 1. FORMS
18:24-1.1 Sales and Use Tax Act forms enulnerated i

(a) The following list reflects sales and use tax forms
currently avallable for use under N.J.S.A. 54:32B-1 et seq.

REGISTRATION APPLICATIONS
REG-1.

: Appllcatlon for Reglstratron w1th the D1v1s1on of
o . Taxation ) :
REG-1E  Application for Exempt Organization Permit:
ST-2 Sales Tax Certificate of Authority
Uz-1 Urban Enterprise Zone Apphcat1on for Reduced
o Sales Tax Collection ! ,
'SPECIALIZED USE FORMS
ST-3 .. Resale Certificate .
'ST-3NR = . Resale Certificate for Non-New Jersey Vendors
ST-4 “Exempt Use Certificate s
. ST-5 Exempt Organization Certificate

ST-6 ~ Direct Payment Permit

ST-6A Direct Payment Certificate
ST-6E -Direct Payment Permit/Certificate (Energy)
ST-7 .~ Farmers Exemption Certificate. -
ST-8 Certificate of Capital Improvement
ST-10 - Motor Vehicle Dealer Sales and Use Tax Exemp- ’
, © tion Report -
ST-10A - Aircraft Dealer Sales and Use Exemption ReportK .
ST-10V

~ Vessel Dealer Sales and Use Tax Exemptlon Re-
-port ,
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Partial exemption for retail sales of tanglble personal

Exemption for retail sales of building materlals to orfora -
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ST-10V ; Supplement l—Supplement for a Forelgn Corpo- '
i ration
ST-11 | Report of Sales Tax on Motor Vehicles
ST-13 .~ Contractor’s Exempt Purchase Certificate
ST-16 | Exemption Certificate for Student Books
ST-40 | Lessor’s Certlflcatlon ‘
b SALES AND USE TAX: RETURNS
ST-18 } * Use Tax Return
ST-18B ;|  Annual Business Use Tax Return
ST-50 | Sales and Use Tax Quarterly Return
ST-50EN  Sales and Use Tax Quarterly, Return (Energy)
ST-51 .| Monthly Remittance Statement -
ST-52 ! - Consolidated Return Schedule*( :
ST-20A | = Deduction Worksheet for. Computmg New Jer-.
~ sey/New York Deductions
: \ : ATLANTIC CITY LUXURY TAX
'ST-250 I g Atlantlc Clty Luxury Tax/State Sales Tax Monthly ;
: ", Return- :
ST-252 \}‘ Atlantic City Luxury Tax Certlflcate of Authorlty
NEW JERSEY/NEW YORK COOPERATIVE
! - TAX PROGRAM '
‘ i .
ST-20 | New Jersey/New York Combmed Sales Tax and .
- f Use Tax Return :
-ST-20A |  Deduction Worksheet for Computmg New Jerseyv '
’ "© Deductions
ST-21 | " New Jersey/New York Combined State Sales and
.- Use Tax Remittance =~
DTF-24 |~ Application for New Jersey and New York Sll‘npll- _
.+ fied Sales and Use Tax Reportlng :
DTF-17.1 = Business Descrlptlon (used in computing form
|~ DTF24) - .
o URBAN ENTERPRISE ZONE FORMS
; UZ—Z } : Urban Enterprise Sales Tax Certificate of Author- -
. ity -
: UZ-4. i - Urban Enterprise Zone Contractor’s Exempt Pur-
| . chase Certificate . : '
»UZ-4A/5A Exempt Qualified Business Penmt/Exempt Pur-
. chase Permit - ’
‘ UzZ5 P Urban Enterprise Exempt Purchase Certlﬁcate
UZ-50 i E Combmed Sales and Use Tax/Urban Enterpnse
. ‘ ' EXEMPTION STATUS -
) [
ST-5A Exempt Organization Pernnt '
|

New Rule, R.1987 d: 246, effectxve June 15, 1987 T
See: 18 N.J.R. 2192(a), 19 N.J.R. 1104(a). .
Amended‘ by R.1993 d'313, effective July 6, 1993.

" See: 25 N J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998. -

See: 30 N J.R. 1206(b), 30 N.J.R. 2070(b). ’

In (a), inserted REG-1E and deleted ST-5B from list of reglstratlon,
apphcatm‘ns inserted: ST-3NR and . ST-6E in. list- of spemahzed use
forms, and 1nserted ST—18B and ST—SOEN in list of sales and use tax -

returns. :

18:24-1. 2 Newspaper defined S :
(a) A “newspaper” means a publlcatlon whlch generally
conforms to all the following’ mdlcla

|-
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18:24-2.11 'Waiver of record keeping requirements

(a) At any time, the ‘Director may, in his discretion,
consent to the disposal of individual sales records upon
written application of the vendor. Such written application
shall include the following: :

1.- A statement of the reasons why it is impractical for
the vendor to.retain documents for the periods required
herein; '

2. A detailed description .of the method of collection

of the sales tax from customers;’

3. A detailed description of the vendor’s system -of
accounting for sales tax liability;

4. Samples of the sales documents which the vendor
seeks authorization to dispose of; and

Next Page is 24-11

24-10.1

18:24-2.13

5. A sample of the summary records us‘edb by the
vendor to account for sales tax liability.

18:24-2.12 Waiver of limitation of tinie by vendor

Where a vendor has consented in writing to an extension
of the time for assessment of an .additional tax, he is
required, without notice, to retain such records as may be

" required in this Subchapter for the periods required herein,

as well as any period covered by his waiver, or approval
thereof. ‘ : ‘

18:24-2.13 (Reserved)

Repealed by R.1993 d.313, effective July_6, 1993.,
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).” -~ . )
Section was “Penalty for failure to keep records”.

Supp. 6-1-98
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v 18.24—2 14 Exempt orgamzatron permrts effectlve date

(a) Orgamzatrons ‘which® quahfy for sales’ tax exemptron
under N.J.S.A. 54:32B-9(b)(1), forming after July 31, 1973,
“must file. form ST-5B (Application for Exempt Orgamzatlon

- Permit) within six months-of formation or before October 1,

1975, whrchever is later, in’ order for the effective date of

- the exempt orgamzatron permrt to’ be retroactrve to the date : -
: : - the’ tax on ‘receipts from sales - of - taxable. admrssrons for

of formatron

(b) it the organizatiOn for -any reason was required to-
. alter its activities or substantlally amend ifs: charter to

qualify under. NJ. S.A. 54 :32B-9(b)(1), its: exempt1on shall
be effectrve only in accordance w1th (a) above

/

(c) In all other’ mstances the exemptron 1f the organrza-

~ tion qualifies, shall be effectlve as of the date of applrcatron

R.1975 d 187 effectlve June 26 1975
See: 7 N.J.R. 282(a), 7NJ.R. 350(b)

Case Notes R

Dental service corporatlon though entitled to exemptron from sales -

tax, was not tax exempt ‘until it.actually applied for ‘and was approved
for that status; corporation not-entitled to refund of sales tax paid prior
to its application. New Jersey Dental Service Plan, Inc. v. Baldwin, 7 -
N.J.Tax 421 (Tax Ct ]985) aft" nned per curram 8 N.J. Tax 335 (App
Div. 1986) R '

:

18: 24—2 15 Insufficrency of records

(a) The records of a vendor may be deemed mcorrect or

’msuffrcrent if:

L An evaluatron of the accountmg system dlscloses
 that the system does not provide adequate internal con-
trol procedures which assure the -accuracy and complete-

ness of the. transactrons recorded in the books and rec-
T L T ’f"sales tax will not be remrtted by. the promoter

h ords

2. The records are not mamtamed in accordance wrth -

the general outlrne of thrs chapter

(b) If the records of a vendor are determrned to be- -
incorrect or insufficient, the return(s) filed on the basis of -
the information obtained from such records may be deemed
to be incorrect or insufficient and the drrector may deter-"
mine the amount of tax due the State by using any informa-
tion available, _whether from the vendor 'S place of busrness
or from any other source. o o -

R.1082 d.36, effective February 16, 1'9825{ o
Seei 13 NJR. 751, 14 NJR 2120).

18:24-2.16 Admlssmn records and mformatlon; promoter‘
reglstratlon - S

(a) Every person who contracts, agrees to or otherwrse
arranges 'to hold, produce or sponsor an event, entertain-
ment, or amusement the admission to which is subject to tax\
under N.J.S.A. 54:32B-3(e) of the Sales.and. Use Tax Act is
deemed a promoter and a person requrred to: collect sales
tax and shall wrthrn three days after commencmg busmess,

. }
' )

~z+n_'i“’

7fi¥f;;@f‘ 1824416;-

, .’frle w1th ‘the DlVlSlOIl of Taxatlon an apphcatron for reglstra- o
- tion (REG—l) for New Jersey sales-tax purposes..
_ registration is granted it will be for an indefinite perrod
: f However, the applicant must notrfy the Drvrsron of Taxation
of any change of address, ownershrp, and busrness act1v1ty.

When

. ,-l g
\ Ll

(b) Every person requrred to collect sales tax. shall collect

events, entertamments or amusements to be held in New -

: Jersey, including” exempt Organizations descrrbed in ‘NISA.,

54:32B-9 of the Sales and Use Tax:Act. . If the customer is”

-given a trcket or other evrdence of a rrght to admrssronl' e
_~which. ‘states the price of the. admrssron there must be'a = -
' >’:separate statement thereon of the sales tax unposed and O
ﬁcollected with respect to “the: sale of the\ admrssron for o
remrttance to the Drvrsron of Taxatron S S

(c) Any person who sells admrssron trckets or collectsc s

. admrssron charges for a promoter is cons1dered the recipient -
of afnusement charges and- is ‘also-a person: required ‘to -
" register . and collect and remit sales tax;" “provided, however o
~that the sales tax collected may be turned over to and
_remitted to the Division-of - Taxation .by the promoter for

whom the admrssrons were soldAf all the followmg requrre-

mentsaremet e T, TR

1 The tlcket sales agent is actmg under a wrrtten
agreement with the promoter which accounts for the sales -

“tax and provrdes for the tax. collected to be remrtted byff o
thepromoter T , g T

20 “The promoter prov1des the ticket sales agent wrth a -

B copy of its New Jersey Certificate of Authonty, :

3 The ticket sales agent has no reason to beheve the’ -

Y. 4. .The t1cket sales agent mamtams records showmg o
“the promoter s name, address, telephone number; a copy
- of the promoter s-New J ersey Certificate of Authorrty, the

‘number of tickets sold or admissions granted gross re-. .

o cerpts from, adrnrssron ticket sales, sales tax collécted for
New Jersey, ‘and ‘such other mformatron as the Dlrectorf »

E may specrfy from time to trme and, -

\

5 “The Drvrsron of Taxatron has not mstructed the

. ,trcket sales agent in. wrrtrng to remit the. tax collected for "
T that promoter dlrectly to the State '

(d) A person who sells admrssron trckets or collects ad- o
mission charges for a promoter or who rents or leases space

- _for an event, amusement or entertamment the admission to. .
- which is subject to tax shall, upon request furnish informa- =
‘tion’ to the Division of Taxation. concerning -any such New.
S Jersey events entertamment or amusements and thelr pro-
moters. KRN

' ‘New Rule, R. 1992 d. 140 effectlve March 16 1992
_‘See 23 NJ R, 3275(b) 24NJ R 969(b)

* Supp. 5-20-96
N .
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A 18 24-3 2 Det‘imtrons 4

o otext clearly rndrcates otherwrse

182433 Guest house : L S
A boardmg or roommg house contammg fewer than erght

1s~24-4 1 Scope of subchapter

|
|
|
o
i
N
I

DEPT OF TREASURY—TAXATION, PR

TO SALES TAX

I 18 24-3 1 Taxes on hotel room occupancy i

hotel as. defrned in NJ AC 18: 24—32 i ;subject to sales

e tax, except that the tax is‘not unposed upon

A permanent resrdent who shall bei 1n resrdence for - 18'2 4_4 2 D eﬁmtrons

at least 90 consecutrve days, or

darly rental of not more than $2 00

S The fo
L ‘chapter, shall have the followmg meanmgs _;:unless the con-

“Hotel” ‘means a. burldmg or portron thereof whrch is "
'regularly used and kept open as such for- the’ purpose of

- furnishing sleepmg accommodations for . pay ‘to" tourists, -

- ‘transients’ or travelers

: It mcludes, but is not hmrted to the
i‘followmg : L e

214 An apartment hotel motel mn, tourrst home, tour-

T 1st house or court, tourrst cabrn and club

2 A boardmg house or roomrng house contarnmg

- »erght or more unrts and

3. Any other burldmg or group of burldmgs in- whrch

-_sleepmg accommodatrons are normally avarlable\to the

"_pubhc on a transrent basrs e

o “Umt” means any portron of a burldmg whrch is, or may

[ o be rented o ) leased separately to any mdrvrdual or. famlly

umts ‘must be regrstered and collect and remit sales tax on .
taxable occupancres as a hotel unless:it i held out. by the

- . _operator and ‘kept..open . for the - residence of permanent

*_boarders or lodgers A permanent boarder or lodger is: any

i - erson ‘who_occupies: or has the ri ht to occu a; room or S
P P g Py _ : _portron of a machme and whrch is attached ‘or: affixed to.the

: jmachme of which it is a.part permanently or: durmg perrods pEEA

L rooms m the house for at least 90 consecutrve days

Repeal and New Rule; R 1993 d 313 effectlve July 6 1993 :
p See 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). ..
. Sectlon was “Effectrve date tax payable Tl

i SUBCHAPTER 4. MANUFACTURING
e PROCESSING ASSEMBLING AND
;;; REFINING INDUSTRIES '

- (a) This subchapter is 1ntended to clanfy the applrcatron
of_ the Sales,_and ‘Use Tax Act (NJ. S. A,. 54: 32B-1 et seq.) to:

e See 9 N.J R. 445(4) 9NJ. R 544(a)

U chapter’ shall ‘have. the followmg meanmgs unless the con-
’ text clearly mdrcates otherwrse ! o

llowmg words and terms when used vrn thrs Sub-v -

3 'of the parts of a product and pla"'
relatron to each oth :

" used, in manufacturmg, convertmg, processing, fabrrcatmg,_';
'assembhng, or: refmmg tangrble personal property for sale.»_.. j

-an operation or series of operations, the obJect of whrch is i
‘to place 1tems of ‘tangible ‘personal property in-a form,. .~

~ acter: must be a substantial change, and it must result in a- S
i .transformatron of- property mto a drfferent or substantlally e

~.tion whose uses are incidental to such productron “Supplies:
include; but". are not lmnted to, such Aitems .as lubrrcants‘
' clea_n_ing materr s;: ;

o

-‘\

1 l Manufacturrng, processrng, assemblmg and refmmg '

mdustrres ands ol e R 7oy

# Servrces performed on real or tangrble personal 1:
As amen ded R. 1977 d. 365 effectrve September 30 1977

AN

The followrng words and terrns, when used in th1s sub--.'f i

B “Assemblmg means the collectrng or gathermg together oF e
”them m therr proper

f‘_‘Machmery, apparatus, or. equrpment means any com- o

Plex," echanical, electrical .or. electronic’ devrce, mechanism - - __'
or instrument whrch is ‘adapted-to the accomphshment ofa
productron process, and which is desrgned to'be used, and is

[ :
“Manufacturmg or- processmg means the performance of :

composrtlon, or character different from that i in whrch they |
were acqurred The change in form, composrtron or: char-

! more ; usable product

' “Motor vehrcle means all vehrcles propelled otherwrse i

; .than hy muscular | power (exceptmg such vehicles as run only s N

‘upon ra ils ‘or tracks), trailers, semitrailer, house' trailers, or . ..

* any other type of vehicle drawn by a motor-driven vehicle, R
.and; motorcycles, desrgned for operatron on: the pubhc hrgh—_ ‘

ways

“Part” means an’ rtem used as a replacement for any; R

of use.'|-A part cannot accomphsh the work for whrch it was: -

'desrgne:l mdependent of the: machrne of whrch rt is mtended
: -to be a component S ! »

» o

Pl “Refmrng” means the makrng fxne or pure or partrally'.' ;
. free from extraneous or undesrrable matter

, . ,_»

A,

“Supplres means 1tems of tangrble personal property‘ _-

“used-in the maintenance of a. burldmg, work ‘area, or ma- - o

chinery, ‘apparatus, ‘and ‘equipment, ‘and may- include 1tems' e
of tangrble personal property- consumed or usedin- produc-

borler compounds and hght bulbs
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“Tool” means a hand-held and manually operated work

_ instrument which is simple in design and used in the perfor-

mance of simple work functions.

“Year” means a standard calendar year of 12 months.

Law Review and Journal Com’mentaries
Tax Law. Robert J. Alter, Jay Soled, 135 N.J.L.J. $53 (1993).

Case Notes

'Manufacturing tax exemption applied to equipment used to produce

* property which is used to produce other property sold to consumers.

GE Solid State, Inc. v. Director, Div. of Taxation, 132 N.J. 298, 625
A.2d 468 (1993):. -

Interpretation of manufacturing exemption to sales and use tax was
not manifestly unreasonable. GE Solid State, Inc. v. Director, Div. of
Taxation, 11 N.J.Tax 320 (1990), affirmed 254 N.J.Super. 653, 604 A.2d
189, certification granted 130 N.J. 394, 614 A 2d 617, reversed 132 N.J.
298, 625 A:2d 468.

Receipts from purchase of photomask machinery by manufacturer of
integrated circuits did not qualify for exemption from sales or use tax.
GE Solid State, Inc. v. Director, Div. of Taxation, 11 N.J.Tax 320
(1990), affirmed 254 N.J.Super. 653, 604 A.2d 189, certification granted
130 N.J. 394, 614 A.2d 617, reversed-132 N.J. 298, 625 A.2d 468.

Integrated circuits and chips manufacturer’s purchase of photomask
machinery was not exempt from use tax. GE Solid State, Inc. v.
Director, Div. of Taxation, 254 N.J.Super. 653, 604 A.2d 189 (A.D.
1992), certification granted 130 ,N.J. 394 614 A.2d 617, reversed 132

N.J. 298, 625 A.2d 468.

Commercial photographer was collaterally estopped from challenging
assessments on purchase and use of film. Blair v. Taxation Div.

Director, 225 N.J.Super. 584, 543 A.2d 99 (A.D. 1988) certification

denied 113 N.J. 349, 550 A.2d 460.

Statute exempting from retail sales taxation sales of catalysts used to
cause refining or chemical process held not to apply to manufacturer’s
sale of grinding balls, found not to be catalysts; regardless of catalyst
status, grinding balls would not be exempt because they were not used
to induce or cause a refining or chemical process. Grinding Balls, Inc.
v. Director, Div. .of Taxation, 1 N.J.Tax 514, 176 N.J.Super. 620, 424
A.2d 470.

Sales of dynamite to stone quarries for use in producing stone as an
end product in blasting of quarry held exempt from sales tax; definition
of refining. Romac Explosives, Inc. v. Director, Div. of Taxation, 125
N.J.Super. 154, 309 A.2d 465 (App. Div.1973), affirmed per curiam 64
N.J. 551,319 A.2d 65 (1974)

¢

Plaintiff’s direct mailing. services performed in state, including sort-
tie-bag services on mail to out-of-state addresses, held subject to sales
and use tax; manufacturing or processing definition  (citing former
N.J.A.C. 18:24-25). Fisher-Stevens, Inc. v. Director, Div. of Taxation,
121 N.J.Super. 513, 298 A.2d 77 (App.Div.1972), certification denied.

Floating docks and finger piers were not “machinery, apparatus or
equipment.” Taylor v. Lower Tp., 13 N.J.Tax 371 (1993).

Floating docks and finger piers were not “used or held for use in
business”. Taylor v. Lower Tp., 13 N.J.Tax 371 (1993).

Gauges and electrical control systems taxable as real property if

- functionally essential to special purpose property. Texas Eastern

Transmission Corp. v. Department of Treasury Div. of Taxation, 11
N.J.Tax 198 (1990). .

Personal property ordinarily intended to be affixed permanently to

-real property is taxable as real property. Texas Eastern Transmission

Corp: v. Department of Treasury Div. of Taxation, 11 N.J.Tax 198
(1990).

24-13

“Functionally essential”, for purposes of business personal property
tax regulation, referred to support of special purpose property. Texas
Eastern Transmission Corp. v. Department of Treasury Div. of Taxa-
tion, 11 N.J.Tax 198 (1990).

Property permanently affixed to natural gas pipe was exempt Vfrom
business personal property tax. Texas Eastern Transmission Corp. v.
Department of Treasury Div. of Taxation, 11 N.J.Tax 198 (1990).

Applicable use tax for donations of books to charity calculated at the
price such property is offered for sale by taxpayer. - McGraw-Hill, Inc.
v. State, Dept. of Treasury, Div. of Taxation, 9 N.J.Tax 372 (1987).

Purchases of parts for silk screens exempt from sales tax. Panta
Astor, Inc. v. Taxation Div. Director, 8 N.J.Tax 464 (1986).

For purposes. of sales tax exemption, “machinery, apparatus or
equipment” include parts of unit which perform required function.
Panta Astor, Inc v. Taxation Div. Director, 8 N.J.Tax 464 (1986).

Taxpayer’s procedure by which new designs were placed on printing
rollers constituted a service subject to sales tax; purchaser of parts for
silk 'screens used in wall covering production held exempt from sales
tax. Panta Astor, Inc. v. Taxation Div. Director, 8 N.J.Tax 464 (Tax

© Ct.1986).

Wire used solely for manufacture of tin cans was taxable on pur-
chase. Phelps Dodge Industries, Inc. v. Director, Div. of Taxation, 8
N.J.Tax 354 (1986). '

Copper wire which prevented tin buildup on electrodes during manu-
facture of tin cans was not exempt from sales and use tax. Phelps
Dodge Industries, Inc. v. Director, Div. of Taxation, 8 N.J.Tax 354
(1986).

Use of copper wire in the manufacturing of tin cans held not a
refining or chemical process which would render purchases of the wire
exempt from the sales and use tax. Phelps Dodge Industries, Inc. v.
Director, Div. of Taxation, 8 N.J.Tax 354 (Tax Ct.1986).

Purchase of color film by taxpayer engaged in business of taking,
processing and selling photographs of new born infants did not fall
within either the chemicals and catalysts exemption, the machinery
apparatus. or equipment exemption or the conversion exemption to the
sales and use tax. -Hospital Portrait Service Co. v. Taxation Div.
Director, 6 N.J.Tax 305 (Tax Ct.1983), affirmed per curiam 7 N.J.Tax
431 (App.Div.1984), certification denied 101 N.J. 235 501.A2d 912
(1985).

Materials used by foundry operator to produce a mold or core held
not exempt from sales tax as not used to induce or cause a refining or
chemical process. Kalpin v. Taxation Div. Director, 5 N.J.Tax 172 (Tax
Ct.1983), affirmed per curiam 6 N.J.Tax 258 (App.Div.1984).

Loaders used to place rock in trucks and trucks used to transport
stone from quarry face to ‘crusher held exempt from taxation under

statute exempting from sales tax equipment used in refining tangible

personal property for sale. Mlllmgton Quarry, Inc. v. Taxation Div.
Director, 5 N.J.Tax 144 (Tax Ct.1983). -

Chemicals used by milk processor to clean milk lines, fillers and tanks -
held not exempt from sales tax as used in a chemical or refining
process, because the sanitizing operation was separate from the pro-
cessing and did not produce a finished product (no citation—decided
on statutory grounds). Tuscan Dairy Farms, Inc. v. Director, Div. of
Taxation, 4 N.J.Tax 92 (Tax Ct.1982).

Cloth filter pads used in manufacture of cellulose acetate film and
sheets fell within the meaning of the phrase -“materials, such as
chemicals and catalysts” within the statute exempting from sales tax
such materials “used to induce or cause a refining or chemical process”,
where pads are used to remove impurities from chemical solution.
Xcel Corp. v. Director, Div. of Taxation, 4 N.J.Tax 85 (Tax Ct. 1982),
affirmed per curiam 5 N.J.Tax 480 (App. D1v 1982).

Supp. 6-1-98
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18 24—4 .3 “Tax on purchase or use of certain items
(a) ‘The purchase or use of the following items is sub]ect

v o tax, unless otherwise spec1frca]1y exempted, notwrthstand-,
- 1ng any use or mtended use in productlon

-1, Supplies;
2 Tools; - » _ » -
3. Motor vehrcles IR 0

4. Parts with a useful hfe of one year or less. In
:determmlng whether a part has a useful life of one year

or less, the purchaser’s own treatment of the item for .
accountmg purposes should be taken. 1nto conslderatlon
~. In addition, the term “year” as used in this ruleshall

“mean-a standard calendar year of 12 months and

5. Natural gas drstrrbuted through a plpehne electrrcr-

' ‘_ty, and utility service.

Amended by R. 1998 d. 288 effectlve June 1, 1998
" See: 30 N.J.R. 1206(b), 30 NJR. 2070(b) '
In (a), added 5.

. Case Notes C-

Purchase of color film by taxpayei engaged in busmess of takrng, ‘
_processing and selling photographs of new born infants did not fall -
within either the chemicals and catalysts. exemptlon, the ‘machinery ..
apparatus or equipment exemption or the conversion exemption to-the ~

‘sales and use tax.. Hospital Portrait Service Co. v. Taxation Div.
 Director, 6 N.J.Tax 305 (Tax Ct:1983), affirmed per.curiam 7 N.J.Tax
" 431 (App. Div. 1984) certrﬁcatron demed 101-N.J. 235 501 A2d 912
(1985) . AR :

18:24-4. 4 Purchase, rental lease or use of machmery,
: - apparatus or equipment. directly in productlon
- exempt from tax '

~(a) The. ‘purchase, rental; lease or use. of machrnery,

apparatus or equipment for use or consumption directly and
primarily in the productlon of tangible personal property by

manufacturing, processmg, assemblmg or refining is exempt '

from tax& on or after J anuary 1, 1978.

(b) Production is limited to those operations commencing .
- with the 1ntroduct10n of raw materials into a systematic -
~. series of manufacturmg, processmg, assemblmg, or refining
operations, and ceases when the' product is in the form in:
which it will be sold to the’ ultnnate consumier, and does not.
include any’ activities which are distributive in nature. For ,

: example a machine which packs a product into shipping
casés after the product is in, the form in which it will be

purchased by the ultimate consumer is not cons1dered to be
' .vused in. productlon Lo , '

(c) Machrnery, pparatus or equrpment is consrdered to -
- ‘be: directly. used .in. productron only’ when it is used to

~initiate, sustain or terminate the transforrnatlon of raw -
In determmlng whether .

materials into- finished products.

 property consisting of machinery, apparatus or equipment'is
“directly” used, consrderatron must be glven to the followmg
factors: : :

'

Supp. 6-1-98-
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1. *The phys1cal proxrmlty of the property in questlon'

to the'productlon process in. whlch 1t is used

\

C2 'The prox1m1ty of the time of use of the property in
questlon to the time of use of other property used before -
. and after it in the production process; and '

3. The actlve causal relatlonshlp between the use of
the property in question and the production of a product. .
- The fact that particular property may be considered. es--
. sentral to the conduct of manufacturing, processing, as-
= embhng or refining because its.use is required. elther by
law or, practrcal necessity does not, of itself, mean that the -

property is used directly in manufacturing,  processing,
vassembhng or refining. “For example, property used to

" DEPT. OF TREASURY—TAXATION :"-

_ prevent accidents, which may be required by law, is not

consrdered dlrectly used.

. (d) Concemmg primary use, where a smgle unit of ma-
chinery, apparatus or equrpment is put to use in two differ-
ent activities, one of which i is a “direct use” and the other of *
_which is not; the property is not exempt from tax unless the ~
: manufacturer processor, assembler or refiner makes use of -
- the. property more than 50 percent .of the time dlrectly in.

manufactlurmg, processmg, assembhng or refining opera-
tions, except in those cases where such machinery; apparatus

or equipment is rented, leased, or used by persons other

than the purchaser e

1 F or example

i | A manufacturer purchases a machme for self use '

Cin two activities, on¢ of which is a direct ‘use in a

man ufacturmg operatlon and the other use is distribu-
tive in nature. Sixty percent of the time the machlne is -
used in productlon and 40 percent of the time it is used

in a/loading activity. - S1nce the machine will be used

* directly in production over 50 percent of the time, it - - o

 qualifies for exemptron

» cent lof the time the machine is used i in production and
~ 70 percent of the time it is used in a loading actlvrty

The ‘machme is taxable as it is not used dlrectly in

productlon over 50 percent of the'time.

i ‘
i A manufacturer purchases a machme for self-
use 10 hours a week. The machine is rented or leased

'hours a week directly in production, it is. used over 50

percent ‘of the time for purposes of 'qualifying for-

: exemptlon Where the machine is used five hours or

. less drrectly in production, the purchase of it does not -

, \quallfy for exemptlon and the purchase of the machme
s taxable ' SR

1 N N
| .

i

| 5
i

i) -Same facts as in example i, except that 30 per-'

_,for 30 ‘hours a week The rental or lease of a machme :
is not deemed a self-use act1v1ty Therefore, where the
manufacturer uses the machine for more than five.

Next Page is 24-14.1 ‘
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iv. The lessee of the machine under example iii =
above uses the machlne directly in production for more
than 15 hours a week. Since the machine is used more
than 50 percent of the time directly in production, the

Next Page is 2415 . 24141

rental or lease charges are ot subject to- tax. If the -

machine is used for 15 hours a week or less directly in
productlon, it does not qualify for exemption and the
rental or lease charges are subject to tax

Supp. 6-1-98
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(e) Delivery for the purpo/se‘ of these rules means the
taking of possession by the purchaser at h1s locatron in New ‘

J ersey.

1. Where a written agreement has been entered 1nto
for the purchase .of machmery, apparatus or equrpment
and such machinery, apparatus or equipment qualifies for

~ an exemption as provided for in this section, the date of

delivery shall be the criterion for determlmng the right' to»'

exemption from tax. For example a written agreement is
~entered into on May 1, 1977, for purchase of a machine

which will be used directly in-production.. The machine is-
picked up by a contract or common carrier and dehvery L

takes place at the manufacturer’s location .in New Jersey

on January 2, 1978. Smce delivery is- made on or after .
January 1, 1978, the recerpts from the sale of the machme ‘

are not sub]ect to tax.

2. In cases of partlal dehvery of machmery, apparatus

or equipment for use directly in- productron where the .

_partial dehvery is made to the purchaser’s location in New

Jersey prior to January 1, 1978, and delivery of the "
remainder is made on or after January 1,-1978, the

exemption will apply, provided, however, that the partially
delivered machinery, apparatus or equipment is not capa-
ble of operation in production prior toJ anuary 1, 1978.

® Under a wntten agreement entered 1nto prior - to

January 1, 1978, for the rental or lease of machinery,
apparatus or equrpment used directly in production, the

periodic rental payments due on or after January 1, 1978,

are exempt, from tax. A lease is distinguishable from-an
The lease is- not considered to - .
“be a smgle and. completed transaction at the time that the

executed or completed sale.

tangible- personal property was first leased to the lessee. "It

is, rather, an agreement for ‘a’series’ of transactions to be -
The Tight to the continued use and
- possession of the pérsonal. property is conditioned upon

subsequent payment of rental charges and performance. of

as severable portions of the contract.

completely executed until the term: expirés -and all of its

conditions are fulfilled. For example, on January 1, 1976, a~

unit of machinery was leased for use directly in production.
The lease was for a term of five years (termination date,

December 31, 1980) and rental payments are to be made in)

advance. on the first day of eachi month. Each monthly
rental payment for the rental period up to December 31,

and after January 1, 1978, are not subject to tax.

1. For use. of leased machmery, apparatus or equrp-
ment in two different activities, see subsection (d) of thrs
section.

Each rental period relates. to a period of
possession and the tax becomes chargeable as each rental

" payment becomes due. Rent which is due before January 1,
1978, is subject to. tax irrespective of the period of posses-
sion. The payments for each rental period are thus treated -

Such a lease agree-'

ment differs from an ordinary sale of property since it is not-

7

(g) The exemptron will ‘apply to mdustrral owners, me-
~ chamcal contractors and their supplrers where an industrial

owner awards a contract to a mechanical contractor to

new or existing industrial plant of the owner desrgned for or

property: For example: co . S

1. = Under/ the above facts, a sale of: process prpmg 1s-_-_ S
contracted for and will be completed and accepted on or
after January 1, 1978. Where process: piping meets the -
qualifications for exemption under this- subchapter as.
manufacturing machinery, apparatus or equrpment 1t 1s

exempt from tax.

2. Under the above facts where the 1nstallatron of
‘machmery, apparatus or equlpment results in a capital

‘improvement to real property, the labor charges for instal- - -

lation are exempt from tax. In determining whether- the
mstallatron of machinery, apparatus or equrpment results

Jina caprtal improvement, such property must be annexed -
to- a’structure to carry out the purposes for which ‘the R
structure was erected or designed or to which it has been

adapted with the intention to remain there permanently,;

and’ the removal thereof will result in material injury.
The installation - would result in a capltal improvement

- when: such improvement results' in an increase in the
. capital value or in a significant increase in'the useful life .
- of the real property. . Where -the installed machinery,
.apparatps or equipment retains its character. as'personal

property. and has not qualified as a capital 1mprovement

.to real property, the labor charges for mstallatron are -

' sub]ect to tax.

install manufacturmg machinery, apparatus or equipment, to” -

_.produce tangrble personal property for sale; to-be used by
: the “owner upon completed construction and - -acceptance
-after January 1, 1978. The installation may be made in a

- currently used for the’ manufacture’ of tanglble personal": a

3. Under the facts above where the mstallatlon upon :

_ fcompletron results in a capital improvement, the owner.
~ 'should issue to the contractor two certificates: v L

- ST-8, Caprtal Improvement Certrfrcate, to . evi-

vdence that the job qualifies ‘as a capital 1mprovement

" exempting his’ constructron labor from tax,

(oL

:f bhng, or refining activity.

v\v

‘In the above examples to obtam the exemptron of
machrnery, apparatus or -equipment from tax the contrac-  *

ST-4, Exempt Use: Certificate, to; evrdence that. L
the machmery, apparatus or equipment . mstalled quali-
fies for exemption in manufacturing, processmg, assem-'

“'tor must furnish his supplier. with-an ST-4, Exempt Use -

Certrfrcate propetly identifying the ]ob ‘with a copy of the

*. owner’ s ST—4 attached.
1977, is subject to tax. The monthly, rental payments dueon - -

not exempt, from tax. A rental for 28 ‘days or less is
taxable to the .contractor and tax is due on the rental
' charge. . On- leases for more than 28 days the tax is

o

Supp. 7-3-95
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) 5. Under the above facts the rental of equlpment or
- vehicles for use on the job of the mechanical contractor is



- vAmended by R:1977 d.365, effectlve September 30 1977
" -Amended by: R.1979 d.89, effective March 8 1979
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o 1mposed on the purchase of property for lease and 1s pald T
’ : ’ 1; machinery was not -exempt- from use: tax. -, GE* ‘Solid-'State, ‘Inc.:v.~

' by the lessor (See N JA. C 18 24—1 4(0))

6. Under the above facts only. machmery, apparatus ot

:'.."j equrpment -used drrectly and primarily in- the production
- of ‘tangible personal property for sale by manufacturmg, '
Items -

~* processing, assembhng, or reﬁmng is exempt:,
* . which may quahfy for exemption. include, vessels, pumps,
" mixers, pipe valves, and fittings.

s Aexempt from tax

7. Where subcontractors are mvolved the mechanrcal

~contractor should treat -such subcontractors in the same -
~i~ manner” as .in dealmg with his suppliers - so. far as the
" classification of ‘the job as a caprtal 1mprovement and'an
. “exempt use is concerned The use of the ST-8 and ST-4 .

,:’...Exemptron Certrfrcates to ev1dence these classrfrcatrons 1s
o [also the same : - -

'8 “In addltron to the above facts the mechamcal con-
‘tractor also contracts to install heatmg, ventrlatmg and-air -
condrtromng ‘which when mstalled will constitute an addi-. -
- tion or capital 1mprovement to real property “The sale to.

'the “installing ‘contractor:of tangible’ personal property

- . from his suppher is a retail sale. subject to tax to-be paid
- by the contractor erther to- his- ‘supplier or directly to ‘the\

- i::Ii‘ Division of Taxation. - The contractor should be furnished
an ST-8, Capltal Improvement Certrﬂcate, by the owner

e ‘of the real property for- the purpose of exemptmg mstalla- _

tion charges from tax.

the production of tangible personal property, and ‘only. -

‘ mcrdentally to -aid the, bulldmg environment housing ‘1 the'
machmery, apparatus or- equipment,_ the  exemption wrll_i
" apply to. property purchased For mstallatron charges see .

(g)2 above L .' SR £

" Amended by R1973 d.139, effectrve May 30 1973
~ See:5 NJR. 246(b). -

" See: 9 NJR. 445(a), 9 N.JR: 544(a). -

- See: 11 N.JR. 103(a), 11 N.JR. 210(d). - -~
- Amended by R.1993 d.313, effective July 6 1993
vSee 25 NJ R l486(a) 25 NJR 2899(c)

Law Revrew and Joumal Comv ! ntarles

Steven vP."Bann, 134 NJLJ No 7 49 (1993) )

Taxes

3 Case Note o

Manufacturmg tax exemptron apphed to equrpment used to produce

! property which is used to produce other property sold. to-consumers. .

o “GE-Solid- State, lnc v. Dlrector, Drv of Taxatlon 132 NJ 298 625.
sl .A2d 468 (1993) I =

1s#pp,,_'»7-3%§15‘ 4 .

, :Other: materials used by
- the mechamcal contractor for the 1nstallatron are: not'

" and use tax.’

A4 4681

. 9. Under the. above facts prpmg such as arr, gas, water
“steam, and condensate, is- desrgned for use .in both the
- manufactunng _process . and’ mcrdentally in heatmg the
_ building. The key to this example is the word ‘inciden-.
~ tally”. If the system'is used: “directly and primarily” for> :

“-_.'Div; Director,.9 N.J.Tax 345 (1987), affirmed 225 N.J. Super 584 543

- least 10 “days ‘prior to taking ‘possession -of equipment.

; Electnc Co. v.: Taxatron Div. Dlrector, 7 N.J.Tax 554 (Tax Ct 198:

lntegrated circuits and chlps manufacturers purchase of photomask =

. 'Director, Div: of Taxation, 254' N.J. Super. 653, 604:A:2d 189 (A.D: ’
+'1992), certification granted 130° NJ 394, 614 A2d: 617 reversed ]32
N.J..298, 625A2d468 ' Co - ‘

Recerpts from purchase of rphotomask machmery by manufacturer of et
integrated citcuits did.not qualify for exemption from sales or use tax. ;- '
 GE Solid’ State,’ Inc. 'v:Director;- Div. of Taxation, 11.-N.J.Tax 320 ¢ < -
¢ (1990, afﬁrmed 254 N.J.Super. 653, 604 A.2d 189, certification granted "~
130 NJ- I394 614 A2d 617 reversed 132 NI, 298 625 A2d 468 N

lnterpretatlon of manufacturmg exemptron to sales and. use tax was :
not ‘manifestly- unreasonable. GE Solid State, Inc.-v. Director; Div. of- R
Taxatron 11.N.J:Tax 320-(1990), affirmed 254 N.J.Super. 653,604 A.2d = "~
--189, certrflcatron granted 130°'N.J. 394 614 A. 2d 617, reversed 132 N J.
298 625 A2d 468 S SR o

Photoplates used in photomask operatron were not exempt from sales SnT T
“GE Solid ‘State, Inc. v. Director; Div. of Taxation; 1% . =i

~N.J.Tax 320:(1990); affirmed 254 N.J. Super. 653, 604 A.2d 189, certifi-- = - . e
cation granted 130 NJ 394 614 A2d 617 reversed ]32\N J. 298 625 el

\

N e ; \ i g
Test as to whether photoplates used in photomask operatron were

~exempt; as raw. materials, from sales: and use ‘tax focused on whether - -

machmery was used’ during manufacturmg period. “GE Solid State, Inc:

.v.::Director,- Div. of Taxation, ,11 N.J.Tax: 320 (1990); - affirmed 254 R
~ N.J.Super; 653 604 A.2d 189, certification' granted 130 NJ 394 614 RN
A2d 617 reversed 132 NJ 298 625 A. 2d 468. . S

Photomask machmery was not sub]ect to manufactunng exemptron to
sales and use tax. GE: Solid State; Inc. v: Director, Div. of Taxation, 11 " . %
“NJ.Tax’ 320 (1990), affirmed 254 N.J. Super. 653, 604 A.2d 189, certifi-

- cation granted 130'N.I. 394, 614 A2d 617, reversed 132 N.J. 298, 625 e

A 2d. 468.

\.

. Photomasks used solely to produce other photomasks dld not quahfy'

- for- manufacturmg exemption- from ‘sales and use tax; GE-Solid State,. = . H
TInc. v, Director, Div. of. Taxation; 11- N. J.Tax 320 (1990), affirmed 254 S
=N, Super 653,604 A.2d.189;. certification granted 130 NJ 394 61470

A2d 617 reversed 132 NJ 298, 625 A:2d 468. ’ o . ]

Werght grven to factors in determmmg whether purchases\of photo- L
mask’ machinery ‘was -exempt -from"sales and use. tax was-neither. -/
arbrtrary nor unreasonablé. GE Solid:State, Inc. v. Director, Div. of .
Taxation, 11 N.J.Tax 320 (1990), affirmed 254 N.J., Stiper. 653, 604°'A.2d .o
- 189, certification grafited 130 N. J 394 614 A. 2d 617, reversed 132 N.J. f S
298 625A2d468 : 5 : Lo

Catalyst‘ exemptron to sales’ and use tax requrres use of chemrcals to

) mduce process in manufacture’ of tangrble personal property.  Blairv. » .~

". Taxation -Div. Director, 9 N.J.Tax 345 (1987), affirmed 225 N.J.Super. . "
584 543 A2d 99;. certrﬁcatron demed 113 NJ 349 550 ‘A2d 460 Ehe

" Film- used i photography of newborn mfants at hosprtal not subject he e
“to manufacturing. exemption "to 'sales-and:use- tax: . Blair v. Taxation .-

A: 2d 99, certlf catron demed 1'13 N J. 349 550 A 2d 460

Sale of busmess equrpment necessary for bakery busmess held a bulk“_:- N

= sale within the* meaning: of: the’ Sales.. and Use “Tax and" Business -

‘ Personal Property Tax Acts; ‘equipment purchaser personally: liable for - ;”
“seller’s’ dehnquent taxes: due to purchaser’s failure to notrfy Director at
Bunting.v. " .
Drrector, Drv of Taxation, 1 N.J.Tax 189, 176 N.J. Super 262 422 A 2d Vea i
815»(Tax Ct 1980) certrf catlon demed e MERAEE

Taxpayer s lease of rarlroad tank cars: to transport orl to its electrrcal nE
generatrng plant held not exempt from salés and: usé tax. Atlantic City

l.oaders s"d to. place rock in_trucks ‘and trucks to transport stone,,‘._ Vo
from quarry face- to crusher held exempt - from' taxation -under statute  ~~/
exemptmg] from sales tax equipment used.in. refmrng tangrble personal. ;.
property for-sale. Millington Quarry, lnc \2 Taxatron Drv Dlrector )
NJTax 144 (Tax Ct1983) v e




SALES AND USE TAX ACT

18:24-4.7

Only printing function of computer system comes within the intent of
the sales tax exemption for the sale of equipment for use in the
production of tangible personal property: since the majority of comput-
er time was devoted to data processing, sale held not to come under
exemption. Fisher-Stevens, Inc. v. Director, D1v of Taxation, 3
N.J.Tax 559 (Tax Ct.1981).

18:24—4.5 Pu_rchase or use of components and catalysts
exempt from tax

(a) The purchase or use of tangible personal propérty is
exempt from tax when it is intended that the property be
resold either:

~ 1. In'the same form as when purchased or used; or

2. As a component of a product produced for sale by
the purchaser; or

3. For use by the purchaser in performing taxable
services, where the property so sold becomes a physical
component of the property upon which the services are
performed; or where the property so sold is later actually

transferred to the purchaser of the service in conjunction ‘

with the performance of the taxable service.

(b) The purchase or use of materials such as chemicals
and catalysts which are used to induce or cause a refining or
chemical process, where such materials are an integral or
essential part of the processing operation, but do not be-
come a component of the finished product is exempt from
tax. :

Case Notes

Copper wires were taxable on purchase if solely used to keep primary
electrodes clean during manufacture of tin cans. Phelps Dodge Indus-
tries, Inc. v. Director, Div. of Taxation, 8 N.J.Tax 354 (1986).

18:24-4.6 Services subject to tax

(a) The following enumerated services, purchased or sold
by any person engaged in manufacturing, processing, assem-
bling or refining, as defined in N.J.A.C. 18:24-4.2, not
purchased for resale, that is, not performed on property

offered for sale by the purchaser, are subject to sales and

use taxes, as well as services otherwise taxable:

1. Producing, fabricating, processing, printing or im-
printing tangible personal property, performed for a per-
son who directly or indirectly furnishes the tangible per-
sonal property, not purchased by him for resale, upon
which such services are performed.

2. Installing tangible personal property, except where
such installation results in a capital improvement to real
property. In determining whether' an installation of
tangible personal property results in a capital improve-
ment to real property, the following factors should be
considered:

i. Whether the improvement results in an increase
in the capital value of the real property;
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ii. Whether the improvement results in a significant
increase in the useful life of the property;

iii. The treatment, for accounting purposes, of such
improvements for Federal Internal Revenue purposes.

3. . Maintaining, servicing, or repairing real or tangible
personal property, regardless of how such services are -
performed, and whether or not any tangible personal
property is transferred in, conjunction with the perfor-
mance of such services. :

Amended by. R.1993 d.313, effective July 6, 1993.

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

18:24-4.7 Services not subject t6 tax

(a) The followmg services are not subject to tax.

1. Serv1ces performed on a residential heating system
unit serving not more than three families living indepen-
dently of each other and doing their cooking on the
premises.

* 2. Services performed involving only garbage removal
or sewer services, performed on a regular contractual

basis for a term of not less than 30 days. -

3. Services otherwise taxable under N.J.A.C. 18:24-4.6
are not subject to the taxes imposed under the provisions
of N.J.S.A. 54:32B-3(b)(1) and N.J.S.A, 54:32B-3(b)(2)
where the tangible personal property upon which such
services were performed is delivered on or after April 5,
1977, to the purchaser outs1de this State for use outside
this State.

i. “Delivery outside this State” means the tangible
personal property upon which the services have been
performed has been delivered to a location outside of
New Jersey by the person performing the services in the
vendor’s vehicle or by common or contract carrier.

ii. Delivery to a purchaser or to his representative or
designee in this State for immediate transportation
outside this State is subject to tax. Examples of the
foregoing are:

Example 1. A nonresident customer sends a New
Jersey printer various forms upon which the customer’s
name and address are to be printed. The forms when
completed are delivered by the printer in his truck to
the customer outside of New -Jersey. The prmtlng,
services are not subject to tax;

Example 2. A nonresident individual purchases lum-
‘ber outside New Jersey and has a cabinetmaker in New
Jersey construct a bookcase for him. The work is
completed on March 31, 1977. The bookcase is deliv-
- ered outside New Jersey on April 7, 1977. The charges

for the production service performed in New Jersey is
not subject to tax in- New Jersey;

Supp. 6-1-98
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Example 3. Same - facts as Example 2 above except

- that the individual picks up the finished bookcase in.

New Jersey himself on April 7, 1977. The charge for
the service is subject to tax because the tangible person-
- al property was delivered in New Jersey; -

Example 4. A nonresident individual b.rings his car

into New Jersey for repair. Upon completion, delivery

is made to him by the mechanic outside New Jersey on
.April 4, 1977. The charge for the service is subject to
- tax since the vehicle was delivered prior to April 5,
11977, the effectlve date of the amendment (P. L 1977,
- ¢.54);

Example 5. Same facts as in Example 4 above except
* that the vehicle is- delivered outside New Jersey on.or

after April 5,:1977.. The charge for the service is not - -

sub]ect to tax;

- Example 6. Same facts as in Example 4 above except
; that the nonresident after the repairs are made picks,up
* the vehicle in New Jersey on or after April 5, 1977, and

- returns to his state of residence.  Since delivery is made .

~ in New Jersey, the service is subject to tax;

Example 7. A New Jersey advertising agency per-

forms advertising services for a nonresident-purchaser

\

not for use directly and primarily- for publication in .

newspapers' and magazines. Delivery is made on or
“after April 5, 1977. The charges for these services are

subject to tax under N.J.S.A. 54:32B-3(b)(5) and do not
~“fall within the exclusion provided for: services under
- NJ. S A. 54:32B-3(b). :

Amended by R.1977, d.365, effective September 30 1977.
-See: 9 N.J.R. 445(a), 9 N.J.R. 544(a). - f
Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). -
- -In(a)3i, substituted a reference to locatrons outside New Jersey for a
reference to purchasers. .

Case Notes :
Dehvery of free perfume samples to common- carrier for shipment
outside state was exempt from use tax. Cosmair, Inc. v. Dlrector, New
| Jersey DlV of Taxatron, 109 N.J. 562, 538 A. 2d 788 (1988)

18 24-4. 8 Record keepmg

Any person engaged in the business mvolvmg manufactur- :

. ‘ property consumed in the fulfillment of a construction .
contract, which items do not become a physical component

-ing, processmg, assembling, or refining is required to main- .

tain records in. compliance- with the rules set forth in
“subchapter 2 (Retentlon of Records by Vendors) of this
chapter.

~

SUBCHAPTER S BUILDING AND
.- CONSTRUCTION TRADES

18:24-5.1 Scope of subchapter

“This subchapter is intended to clarify the apphcatlon of

“the Sales and-Use Tax Act (N.J.S.A. 54:32B-1 et seq.) to
the building and construction trades and related activities.

Supp. 6:1-98°
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. .. Case Notes

Assessment of sales ‘and use tax on- sales involving the ‘Tepair,

' mamtenance and servicing -of automobiles and construction equipment,
‘owned and used by contractor having same stockholders and officers as -

the taxpayer, held proper, since work was not exclusively performed in.
-fulfillment of a contract of an exempt orgamzatlon and because the
taxpayer was a viable corporation for the years in question, rather than
an agent for the contractor. Seaview Demolition & Rental Co., Inc. v.
Director, Div. of Taxation, 4 N.J.Tax 541 (Tax Ct.1982), afﬂrmed per
curiam 6 N, J Tax 254 (App.Div.1984).

- 18: 24—52 Definitions .

j

2418

The followmg words and- terms, when used in thls sub-
chapter, shall have the following meanmgs unless the con-
text clearly mdlcates otherwise.

' “Constructlon equrpment “meéans any vehicle, machme
tool' 1mplement or other device used by a contractor “in

erecting structures for others, or building on, or otherwise
- improving, altering, or repairing property of others, which
does not become a physical component part of the property:-. -

upon wh1ch work is performed and which is not necessarily
consumed in the performance of such work. - Construction

: equ1pment includes, but is not limited to, grading, llftmg and

excavatmg vehlcles COmMpressors, scaffolds forms “hand

tools and ladders

“Construction materials” means items of tangible person-

al property purchased by a contractor for incorporation into "

property as a phys1cal cornponent part of such property

l

“Constructlon supplies” means 1tems of tanglble personal

_part of the property upon which work is performed. Sup-
plies 1nclude but are not limited to lubricants, cleaning
compounds polyethylene covers, rock salt and rope.

: “Contractor means any 1nd1v1dual partnership, corpora-
tion or other commercial entity engaged in any. business

involving erectmg structures for others, or building, or oth-

“erwise 1mprov1ng, altermg, or reparrmg real property of V

others L.

' “Exempt organization” means any agency, instrumentali-_

ty, authonty, or public corporation of the governments of
the Umted States of America or the State of New Jersey, or

- any pol1t1cal subdivision of the State of New Jersey; or; any
" organization which holds.a valid exempt organization permit
issued pursuant to the provisions of N.JS.A. 54:32B-9(D).

“‘Fabrrcator means any 1nd1v1dual partnershlp, corpora—'

tion or other commercial entlty engaged in any business
involving manufacturing, processing or assembling property

- for sale which when installed ord1nar11y becomes a physmal -

-\

component part of real property

r

“Real property, property, or land” means land and any -

structure or appurtenance afﬂxed permanently thereto
1 ' .

. i

. _J

i
—.



SALES AND USE TAX ACT

18:24-5.5

“Tangible personal property” means corporeal pérsonal
property of any nature. o .

Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

Case Notes

Sales and Use Tax Act taxes the purchase of personal property and
service for installing such property, unless ‘installation constitutes an
addition or capital improvement to real property; Act’s use of “sales”
in exempting certain public utility business transactions does not in-
clude installation $ervices; definition of real property found in the

~ Business Personal Property Tax Act held to be used in determining the

nature of installation. Middlesex Water Co. v. Director, Division of
Taxation, 3 N.J.Tax 233, 181 N.J.Super. 38, 437 A.2d 368 (Tax Ct.1981).

Rentals paid by contractor for equipment used in performance of its
contract with port authority held not exempt from taxation under Sales
and Use Tax Act section exempting sales to contractors for the
exclusive use in improving and altering real property of the State or any
of its agencies, instrumentalities, public authorities or public corpora-
tions. Mal Brothers Contracting Co. v. Director, Div. of Taxation, 124
N.J.Super. 55, 304 A.2d 750 (App. D1v 1973) certification denied 63
N.J. 554, 310 A. 2d 469 (1973).

Dental service corporation, though entitled to eéxemption from sales
tax, was not tax exempt until it actually applied for and was approved
for that status; corporation not entitled to refund of sales tax paid prior
to its application. New Jersey Dental Service Plan, Inc: v. Baldwin, 7
N.J.Tax 421 (Tax Ct.1985), affirmed per curiam 8 N.J.Tax 335 (App.
Div.1986).

Assessment of sales and use tax on -sales involving the repair,

" maintenance and servicing of automobiles and construction equipment,

owned and used by contractor having same stockholders and officers as
the taxpayer, held proper, since work was not exclusively performed in
fulfillment of a contract of an exempt organization, and because the
taxpayer was a viable corporation for the years in question, rather than
an agent for the contractor.- Seaview Demolition & Rental Co., Inc. v.
Director, Div. of Taxation, 4 N.J.Tax 541 (Tax Ct.1982), afflrmed per
curiam 6 N.J.Tax 254 (App Div.1984).

18:24-5.3 Purchase of materials and supplies by '
contractors

(a) For the purposes of sales and use taxes, sales of
materials and supplies to contractors for use by themin
erecting structures for others, or building on, or otherwise
improving, altering or repairing real property of others are
deemed to be retail sales.

(b) Except as hereinafter provided, contractors purchas-

ing materials and supplies must pay the sales tax at the time
of purchase. This subchapter does not apply where:

1. The purchase of materials and supplies is made for
exclusive use in the fulfillment of a contract to,improve or
repair the real property of an exempt organization de-

scribed in N.J.S.A. 54:32B-9(a) and 9(b) or a qualified -

business described in the New Jersey Urban Enterprise
Zones Act, N.JS.A. 52:27H-29 et seq., or a housing
sponsor described in N.J.S.A. 54:32B-8.22(c).

i. For the purpose of subsection (b)1 above, “exclu-
sive use” means that the supplies purchased will be
entirely consumed in use or lack any residual utility
after use and the supplies will not be used on jobs
performed for nonexempt organizations either prior to,
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simultaneously with or after completion of the exempt
organization job; or .

2. The contractor holds a Va11d direct payment permlt
(form ST-6).

Amended by R.1973 d.336, effective December 4, 1973.
See: 5 N.J.R. 392(a), 6 N.J.R. 38(a).
Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 NJR. 2070(b).
In (b), substituted a reference to N.J.S.A. 52:27H-29 et seq. for a
reference to N.J.S.A. 52:27H-29 in the introductory paragraph.

\

Case Notes -

Tangible personal property; exemption pursuant to Urban Enter-
prise Zones Act. Fedway Associates, Inc. v. Director, Div. of Taxation,
14 N.J.Tax 71 (1994), affirmed 282 N.J.Super. 129, 659 A.2d 536, 15
N.J.Tax 203, certification denied 142 N.J. 573, 667 A.2d 190.

Taxpayer, by acquiring and installing property used in transaction,
exercised such power and control over property so as to constitute use
of the property within the meaning of the Sales and Use Tax Act;

"taxpayer not -entitled to rely on customers’ certificates of exemption;

taxpayer’s sale and installation of hydraulic deck level held not exempt
from sales tax as an improvement to real property. Elbert Lively &
Co., Inc. v. Director, Div. of Taxation, 5 N.J.Tax 431 (Tax Ct.1983).
18:24-5.4 Equipment purchase, rental or use

The purchase, rental for 28 days or less, or use of

_ equipment by a contractor is subject to tax, whether or not

the equipment is purchased, rented or used in fulfillment of
a contract with an exempt organization. Lessors shall be
taxed on lease transactions of more than 28 days duration.
See N.J.A.C. 18:24-1.4(0).

Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

Case Notes

Rentals paid by contractor for equipment used in performance of its
contract with port authority held not exempt from taxation under Sales

and Use Tax Act section exempting sales to contractors for the

exclusive use in improving and altering real property of the State or any
of its agencies, instrumentalities, public authorities or public corpora-
tions. Mal Brothers Contracting Co. v. Director, Div. of Taxation, 124
N.J.Super. 55, 304 A.2d 750 (App. Div. 1973), certification denied 63
N.J. 554, 310 A.2d 469 (1973)

18:24-5.5

Purchase of taxable services ‘
(a) Taxable services purchiased by a contractor are subject

~ to tax unless such services are performed for a purchasing

contractor excluswely for use in fulfilling a contract w1th an
exempt organization.

(b) Services subject to tax include, but are not limited to:
1. The fabrication of tangible personal property;

2. Installing tangible personal property, 'except where
such installation results in a capital improvement to real
property, (see Section 7 of this Subchapter);

Supp. 6-1-98



18:24-5.5

" DEPT. OF TREASURY—TAXATION

3. Mamtarmng, servicing, or repamng real or tanglble _

personal property.

Case Notes
Assessment of sales and use tax on sales involving the repair,
maintenance and servicing of automobiles and construction equipment,
owned and used by contractor having same stockholders and officers as
the taxpayer, held proper, since wotk was not exclusively performed in
fulfillment of a contract of an exempt organization, and because the

. taxpayer was a viable corporation for the years in question, rather than

an agent for the contractor. Seaview Demolition & Rental Co., Inc. v.
Director, Div. of Taxation, 4 N.J.Tax 541 (Tax Ct. 1982) affirmed per
curiam 6 N.J.Tax 254 (App.Div. 1984)

18:24-5.6 Contractor’s tangible personal property
installation services :
Servnces renidered by a contractor in installing tangible
personal property, except in those instances where such

services are rendered in connection with the installation of .

property.which, when installed, will constitute an addition or

- capital improvement to real property, are subject to tax.

Amended by R.1993 d.313, effective July 6, 1993. -

See: 25 NLJ.R. 1486(a), 25 N.J.R. 2899(c). '-
Amended by R.1998 d.288, effective June 1, 1998. i

See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

Case Notes

Sales and Use Tax Act taxes the purchase of personal property and
service for installing such property, unless installation constitutes an
addition or capital improvement to real property: Act s use of “sales”
in exempting .certain public utility business transdctions does not in-
clude “installation services; definition of real property found in the
Business Personal Property Tax Act held to be used in determining the
nature of installation. Middlesex Water Co. v. Director, Division of
‘Taxation, 3 N.J.Tax 233, 181 N.J.Super 38, 437 A.2d 368 (Tax Ct.1981).

18:24-5.7 Installation services capital improvement

(a) In determining whether an installation of tangible
personal property results in a‘ capital improvement, the
following factors should be considered:

1. Whether the improvement results in an increase in
the capital value of the real property;

2. Whether the improvement results in a significant
increase in the useful life of the real property. )

(b) Where any contractor has installed property which,
when installed, results in a capital improvement to real
property, he shall obtain from his customer a duly complet-
ed certificate of capital improvement (form ST-8) and
retain it for his permanent records.

(c) Where a contractor performs an installation which
results in a capital improvement to real property, no tax
should be collected from the ou'Stomer. The tax on materi-
als used is the responsibility of the contractor. The services
performed by making an installation are not subject to tax
where the installation results in a capital improvement: to
real property. (See N.J.A.C. 18:24-2, Retention of records
by vendors, and N.J.A.C. 18:24-9, Requirements relating to
organizations operated for. religious, charitable, scientific,

testing for public safety, literary or educational purposes or

for the prevention of cruelty to children or animals.)

Supp. 6-1-98

As amended, R.1982 d.141, effective May 3, 1982.
See: 14 N.JR. 140(b), 14 N.JR. 430(b). o
(b): Text deleted; (c) and (d) renumbered as (b) and (c).

Case Notes

Sales and Use Tax Act taxes the purchase of personal property and

service for installing such property, unless installation constitutes an
addition or capital improvement to real property; Act’s use of “sales”
in exempting certain public utility business transactions .does not in-
clude installation services; definition of real property found in the
Business Personal Property Tax Act held to be used in determining the
nature of installation. Middlesex Water Co. v. Director, Division of
Taxation, 3 N.J.Tax 233, 181 N.J.Super 38, 437 A.2d 368 (Tax Ct.1981).

Taxpayer, by acquiring and installing property used in transaction,
exercised such power and control over property so.as to constitute use
of the property within the meaning of the Sales and Use Tax Act;
taxpayer not entitled to rely on customers’ certificates of exemption;
taxpayer’s sale and installation of hydraulic deck level held not exempt
from sales tax as an improvement to real property. Elbert Lively &
Co., Inc. v. Director, Div. of Taxation, 5 N.J.Tax 431 (Tax Ct.1983).

Where a contractor installs property that becomes part of real
property, the contractor is not-to collect sales tax from the customer,
but must obtain from the customer a completed Certificate of Capital

. Improvement for permanent retention; installation charges for above
ground pool not sales tax exempt where contractor failed to prove

installation was a capital improvement absent certificate. H.J. Bradley,
Inc. v. Taxation Div. Dlrector, 4 N.J.Tax 213 (Tax Ct. 1982)

18: 24—5 8 Contractor services mamtalmng, servwmg or
. repairing real property

(a) Services rendered by a contractor in maintaining,
servicing or repairing real property, except as hereinafter
provided, are subject to tax. When charging the tax on
maintaining, servicing and repairing real property, a contrac-

‘tor must charge the sales tax on only that portion of his bill
- attributable to services.

The tax on materials used in
performance of such services is the responsibility of the
contractor. \

- (b) The following maintenance, serv1ce, and repair opera-
tions are not subject to tax:

‘1. Services performed on a residential heatmg system
unit serving not more than three families living indepen-
dently of each other and doing their cooking on the
premises. . (In cases where the heating system is also used

for cooling purposes, it shall be presumed, in the absence

of evidence to the contrary, that the system is primarily
used for heating purposes, except where the system is
known to be in use for only the months during which a
cooling system might be in use.); or

2. Services involving only garbage removal and sewer
services performed on a regular contractual basis for a
~ term of not less than 30 days

(c) Inall instances, sales or use taxes on materials used in
maintaining, servicing, or repairing real property where such
materials are provided by the contractor as part of his
services, are the responsibility of the contractor. The con-
tractor should charge tax only on the service portion of his
bill.
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Amended by R.1993 d 313, effectlve July 6, 1993
See: 25 N.J.R. 1486(a), 25 NJR. 2899(c).
Amended by R.1998 d.288, effective June 1,-1998.
See: 30 N.J.R, 1206(b), 30 N.J.R. 2070(b).

¢

18: 24—5 9 Fabncator/contractor’s purchase of materlals
‘(a) Where any person is engaged in the  business - of

fabrication of items of tangible personal property produced

for mcorporatlon into_real property as component. parts
thereof, as well as the business of 1nstallmg such p property,
such person is required to purchase all materials as defined
" in Section 5.2 (Defm1trons) of this Chapter as purchases for
resale : .

* (b) The fabricator/contractor will not ‘be required to pay
tax on materials at the time ‘of purchase:
tor/contractor should issue a duly completed Resale Certrfl-
cate (Form ST—3) in all such mstances ) '

18:24-5.10 Fabrlcator/contractor T
- Where a fabrrcator/contractor sells hrs completed product

for installation by someone other than himself, he is re--

quired to charge and collect tax on the sellmg prlce of the
product : .

18:24-5.11 Fabmcator/contractor sale and mstallatron of
completed products, tax = : :

(a) Where a fabrrcator/contractor sells hrs or her fabrrcat-

ed product, and as“a part. of that sale. further agrees to
install the product at a location in this State, he or she may
not collect tax from his or her customer for charges ren-

dered in connection with the installation if the installation of

his or her product results in a capital improvement to real
property. In such cases, the fabricator is, however; required
to pay use tax directly to the Division of Taxation upon the

value of his or her product as herernafter set forth. The use ‘¢

tax shall be: computed on:

1. The price at ‘which items of the same kmd areb

offered for sale by him or her; or

2. If the fabrrcator/contractor makes 1o sales of items
of the same kirid, the tax shall be computed on the cost of -

all materials used in fabrication.

(b) Where a fabrrcator/contractor sells his or her fabrrcat- ’

ed product, and as a part of that sale agrees to install the

product at a location in this State, and such installation does

not result in a capital improvement to real property (see
N.J.A.C. 18:24-5.7), he or she is required to pay use tax on
the product installed, in the same manner as described in

(a) above, and is further required to collect the sales tax on
that portron of his or her bill attrrbutable to mstallatron '

charges.

(© Where a fabricator/contractor sells his or her fabricat- -

ed product, .and as a part.of that sale agrees to install the
product at a location outside this State, he or she is respon-
sible for neither the payment of use tax as provided in (a)

i
Vo

;

- site installation.

(The fabrica-
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above nor the collection of sales tax on mstallatron charges
as provided in (b) above.. ' :

Example: A structural ‘ steel fabricator purchases steel |
which is delivered to his facility in New Jersey. ‘The steel is
fabricated as provided in-shop drawing specrﬁcatrons for on-
The fabricated structural steel is then

shipped to a ]ob site located outside this State Such

: fabr1cated steel is not sub]ect to tax in thrs State

* . Amended by R:1989 d 438, effectlve August 21 1989.

See: 21 N.J.R. 439(a), 21 NJR. 2528(a). ’

‘Revised section with stylistic and minor technical changes through
out.

In (a): added “for charges rendered in connectlon with the installa-

" tion”; changed “Sales Tax Bureau to “Drvrsron of Taxation.”

~In (a)l changed “value
kind.” -

In (a)2: changed “market value of such property to /the cost of all
materials used in fabrication”. )

Added subsection (c), with example. .

pnce regarding items of the same

“ Amended by R.1998 d.288, effective June 1, 1998.
- See:'30 N.J. R 1206(b), 30 N.J.R. 2070(b)

- Case Notes -

r Roof installer owed compensating use tax on‘its purchase of raw
Polaris Corp.. v. Director, Div. of Taxation, 12 N.J.Tax 70

materials.
(1991).

;

18:24—5.1_2» ‘Subcontraétor purchases an‘d‘ services

Subcontractors—Where a contractor enters into a con-_
tract to perform specified operat1ons for a second contrac-'

. tor

N /"

(a) The purchases of the subcontractor shall be treated in

‘ the same manner as purchases ofa pr1me contractor

- (b) Taxable services i(see. Sec’uon 5.6 of this Chapter)
performed by a subcontractor for a prime contractor are not
subject to collection of tax by the subcontractor. In such

~ cases, the responsrblhty for collection of tax is that of the
- prime contractor. However the subcontractor.should main-

tain records to substantrate that taxable services were per-
formed for a prime contractor. Purchases of materials by
subcontractors for use in fulfllhng service contracts with
prime contractors are subject to tax, except where such

. purchases are for exclusive use in fulfilling service contracts

with a prime contractor fulfrlhng a contract with an exempt

: orgamzatlon

(c) SerVices performed by subcontractors for prime con-
tractors resultmg in capital improvements to real property
are not sub]ect to tax. Purchases of materials by subcontrac-
tors for use in fulfilling contracts with prime contractors are

_ subject to-tax, except where such purchases are for exclusive

use in fulfilling contracts with a prime contractor fulfilling a

‘contract with an exempt organization. (See N.J.A.C. Sec-

tions 18:24-5.3, 18:24-5.4 and 18:24-5.5 for procedural re-
quirements on exempt orgamzatron contracts.)

Supp. :6-1-98

‘18:24;5;12 ’
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18 24—5 13 Performance of contracts out-of-State .

" (a) The purchase: of materials, supplies and equipment in
~ New Jersey for use in erecting structures for others, or’ .
“building on, or otherwise improving, ‘altering’ or’ repairing -

" real property of others at a location outside of New Jersey

are subject to New Jersey sales and use taxes when ‘such

- materials, supplies and . equlpment are plcked up by the

contractor in New J ersey.

[

(b) Such purchases of materlals and supphes are not.
sub]ect to tax when dellvered to an out-of State job site by:

“ 1. The supplier; -
2 Acommon carrier; or

3. "An unregulated carrier hired by the suppller

18: 24—5 14 Out—of-State purchases o
- (a) The use in New Jersey, of any materrals, supplies,

equipment or services purchased outside of New Jersey is
taxable,
54 32B—11(6)

(b) In such cases, the use tax hablllty shall be based on

the purchase price of the ‘materials, supplies, equipment or
© services, except that in the case of equipment used outside

‘of New Jersey by _the contractor for more than six months -
prior to its use .within New Jersey, the use tax on such
* equipment shall be based upon the current market Value of

the equrpment

18 24-5.15 Code provrsrons appllcable to certrﬁcates

© " In general, the issuance and acceptance - of certificate
- forms issued pursuant to the provisions of the Sales and Use

. - Tax Act are governed by the prov1s1ons set forth in Sub-
: chapter 9 of this Chapter. :

18 24-5. 16 Certificate issuance and acceptance procedures
(a) Procedures to be; followed by contractors and fabrica-

. tor/contractors with respect to the issuance and acceptance

of certificate forms are as follows:

1. Resale Certrflcates (Form ST—3) may not be 1ssued ‘. .

by a contractor on any purchase of materials, supplies,
equlpment or Services.

- of materlals

L2 Exempt Use Certlflcates (Form ST—4) may be is-
- sued by contractors and fabricator/contractors only in

‘cases where the materials purchased are for exclusive use
-in installing machmery, equipment or apparatus exempt at

the time of purchase under the provisions of Section 8 of

" the Sales and Use Tax Act. In those instances where a

- valid Exempt Use ‘Certificate may be' issued by a contrac- S
tor or fabricator/contractor, the  certificate form must-

disclose "his business name, sales. tax registration number,

the name and sales- tax registration number of any other .

party to the contract, the nature’ of the work to be
performed, and the date the Work Wlll commence.

subJect to . the . comrty prov1srons of 'N.J. SA .

A fabrrcator/contractor should
issue a Resale Certificate to h1s supphers on all' purchases
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3. Exempt Orgamzatron Certlﬁcates (Form ST—5) may
not be issued by’ a contractor or.fabricator/contractor in
connectron with any purchase. The Exempt Organization .

Certlflcate should be obtained by a contractor or fabrlca- :

_tor/contractor in all instances where he has performed any

‘of the taxable services enumerated in Sectlons 5.6, 5 7 and '
5.8 of this Chapter. -

4. | Direct ‘Payment. Certlflcates (Form ST—6A) may be
lssued by a contractor or a fabrrcator/contractor only
when he is a holder of a valid Direct Payment Permit

o (Form ST-6) and must be used in accordance with the :

drrectlons 1ssued for use thereof

5." Farmer’s Exemptron Certificates (Form ST—7) may »

nelther be issued by a contractor or fabricator/contractor,
nor accepted by him as evidence. of exemption, except,
that in the case of a sale by a fabricator/contractor to a

person empowered to issue a Farmer’s Exemptlon Certifi-

cate of an item of tangible personal property which is for
dlrect and exclusive use in agriculture or horticulture, and
whlch is not purchased for incorporation into-a bulldlng
or structure, a Farmer’s. Exemption Certificate may - be
accepted by the fabncator/contractor provided, however, -

. “that |any charges. for mstalhng such exempt property are.
;subJect to tax. . : :

- 6. 'Certrflcates of ‘Capital Improvement (Form ST—8)

' should be obtained. ‘by. a contractor, subcontractor or

fabricator/contractor from his customer in any instance -

*where the performance of his work results in a -capital " -

1mprovement to real property. A contractor or a fabrica- -

" tor/ contractor may accept certificates of capital i improve-
ment| as a basis for exemptron ‘from tax on his services .

only where his work has, in fact, resulted in a capital

' 1mprovement to teal property The nature of the work

performed is the determining factor in deciding whether
to collect tax on a contractor’s services.. The possession
of a certificate of capital improvement, in and of itself, is
not sufficient to eliminate liability for taxes which should
have ‘been collected. . The contractor must accept such

) certlflcate in “good faith” to be reheved of hablhty

1| “Capltal 1mprovement” means an: mstallatlon of -
tangrble .personal property which results in an increase
of the caprtal value of the real property or a srgmflcant

increase in’ the useful life of such” property See
N J A.C. 18: 24-5.7. ' , :

B i1 . “Repalr means malntammg the emstmg value of
. thelproperty. - :

i Examples' of capital improvements'_ are:

1 (1) New’ constructlon

(2) New roof, 1nstallat10n of

(3) Tiled bath installation of;

(4) New bath fixtures, mstallatron of;

N (5). New krtc_hen ﬁxtures, mstallatron of;

)
o~

/[
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(6) Pavmg of drlveway,
@) Shrubbery, trees, and so forth, planted
.(8) Panehng, installation of; -
(9) In-ground swim pool, mstallation:of' . o
' (10) ‘New central air condrtloner mstallatlon
‘(11) Porch enclosure, constructlon of
(12) New heating system mstallatron,
13). Rew1r1ng, ”
(14), New electrical outlets instalted;
V .(15)“ New siding, installation of;
| (165 Garage,'constructiohn of;
(17) Patro,vconstruction of; - »
(‘18) Storm doors and windows, “installation of;’
' (19)' New hot water heater installation.
1v | In generai, a oontractor who accepts-a certiﬁ_cate
of capital improvement in “good faith” is relieved of
liability for collection or payment of tax upon transac-

tions covered by the certificate. The question of “good
faith” is one of fact and depends upon a consideration

of all the conditions surrounding the transaction. A

contractor ‘is presumed to be familiar with the law and

the regulations pertinent to the business in which he - -

deals. In ordér for “good faith” to be estabhshed the
: followmg condltrons ‘must be met:

(1) The certlflcate must contain no statement or

entry which the contractor knows, or has reason to
know, is false or mrsleadmg e ;o

(2) The certificate must be an o‘fficially promulgat-
ed certificate form or a substantial and proper repro-

ductlon thereof.

(3) The certlflcate must be dated and executed m‘

accordance with the published instructions, and must
be complete and regular in every respect.

v. The contractor may, therefore under the circum-
stances, accept this “good faith” certificate of capital

improvement as a basis for not collecting sales tax with
respect to service or labor charges '

vi. The use of the Certrﬁcate of Capltal Improve- -
ment, form ST-§, is requrred in all apphcable transac- '

tions.

'

7. Contractors Exempt Purchase Certlflcate (Form

ST-13). B

o
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i. - Form ST-13 must be completed and issued to the
~supplier of a contractor in every instance where pur-
~chases. are made by contractor and exemption from
salés and use taxes 1s ‘claimed, except as prov1ded in
“(2)3 above: o .

8. An Exempt Qua11f1ed Busmess Permlt/Exempt Pur-
. chase’ Permit (Form UZ-4A/5A) must be completed by
" the contractor when the contractor purchases materials or -
supplies exclusively for performing work for a qualified' ~
business ‘at the business’s real property - located in an
‘urban enterpnse zone. The ‘UZ—4 is obtainable only
from the qualified business. ‘After completing the UZ—4,
“'the contractor must issue copies to its #endors and its
subcontractors. Any subcontractor receiving a UZ—4
must attach its name, address, and Certificate of Authori-.
-ty number (in addition te the name; address, and number

of the contractor) and then give the UZ—4 and . attach-

“ments to its vendors. “Qualified busmess” means a person
or entity that the Urban Enterprise Zone Authonty has
-certified to be a qualified business accordmg to- the" '
‘criteria in N.J.S.A. 52:27TH-62¢c.

- 9. If a qualified -housmg _sponsor, as defined in.
N.J.S.A. 55:14K-3 of the New Jersey Housing and Mort*
..gage Finance Agency Law: of 1983, has received Federal,
State or-local government subsidies, as verified by the
New Jersey Housing and Mortgage Finance Agency on a
' Certification of Housing Sponsor form, in addition to
New Jersey Housing and Mortgage Finance Agency fi-
" nancing for the specific housing project, contractors of the
"’housmg sponsor, pursuant to P.L. 1988 .83, may pur-
chase materials, supplies and services ‘tax free for the
'-speclfrc housing project. - The contractor must receive a.
copy of the housing sponsor’s Letter of Exemption for his
‘records and may then issue a Contractor’s Exempt Pur-
_’ chase Certificate (Form ST-13) to his suppliers to docu-

o ment hlS exempt purchases for the housmg prolect

v Amended by R. 1975 d.246, effectrve August 15 1975
‘See: 7 NJ.R. 347(a), 7 NJ.R. 446(b). ,
Amended by R.1993 d.313, effective July 6,1993. ~ . =\

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). /
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

. In (a)6vi, deleted an Editor’s Note. -

: Case Notes

. Providing hardwood floor refinishing setvices did not entitle taxpayer '
to capital improvement exemption. ‘Newman -v. Director, Div. of

Taxation, 14 N.J.Tax 313’ (1994) afﬁrmed 15 N.J. Tax 228.

. Taxpayer, by acquiring and 1nstallmg property. used in transaction,
exercised .such power.and control over property so as to constitute use

of the property within the meaning of the Sales and Use Tax Act;
taxpayer not entitled to rely on customers’ certificates of exemption;
taxpayer’s sale and installation of hydraulic deck level held not exempt
from sales tax as/an improvement to real property. Elbert Lively &
Co., Inc. v. Director, Div. of Taxation, 5 N.J.Tax 431 (Tax Ct.1983).

Supp. 7-16-01
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. Where a contractor installs property that becomes part of real

property, the contractor is not to collect sales tax from the customer,
but must obtain from the customer a completed. Certificate of Capital
Improvement - for ‘permanent retention; installation charges for -above

- .ground pool not sales tax exempt where contractor failed to prove

installation was a capital improvement absent certificate. H.J. Bradley,
Inc. v. Taxation Div. Director, 4 N.J.Tax 213 (Tax Ct.1982).'

- 18:24-5. 17 Penalty for fraudulent issuance of exemptlon
certificates

Any person who issues or accepts an exemption certifi-
cate, known to him to be false, for the purpose of avoiding
payment or collection of sales or use taxes is guilty of a
misdemeanor under the provisions of N.J.S.A. 54:32B-26(b),
the penalty for which shall be a fine of not more than $1,000
or imprisonment for not more than one year, or both such
fine and imprisonment. -

18:24-5.18 Records *

Contractors and fabricator/contractors. are reqﬁired to
maintain records in compliance with the rules set forth in
Subchapter 2 of this Chapter -

' 18:24-5.19 Unreglstered contractor bonds or reports

“(2) "When an unreglstered contractor under prov151ons of

N.J.S.A. 54:32B-15 enters into a contract under which tangi-
ble personal property or taxable services will be used or-

consumed in New Jersey, the contractor shall register for tax
purposes and present to the Director of the Division of
- Taxation a deposit or guarantee bond equal to five percent

of the total amount to be paid under the contract whenever

the circumstances indicate that it is appropriate to protect
the interests of the State. Such circumstances would include
if the unregistered contractor is only temporarily engaged in
business in the State. :

(b) Any person doing business with a contractor shall
obtain from the contractor a copy of the tax registration
certificate ‘issued to the contractor pursuant to N.J.S.A.
- 54:32B-15. If the contractor does not have a tax registration
certificate, the person doing business with. the contractor
shall provide the name and address of the contractor and a
brief description of the contract to the Division. This re-
quirement shall be satisfied by mailing the name and ad-
dress and contract summary to the New Jersey Division of
Taxation, PO Box 269, Trenton, NJ 08695. Failure to com-
ply shall be a dlsorderly ‘persons offense under N.J. S.A.
54:52-6.

(c) The bond requlrement is 1mposed to secure payment
of taxes payable with respect to tangible personal property

or taxable services used or consumed under ‘a contract or

other State taxes and is also 1mposed to assure that all

contractors are registered and ‘in comphance with New .

Jersey tax law.

New Rule, R.2001 d.256, effective Jnly 16, 2001;
See: 33 N.J.R. 1346(a), 33 N.J.R. 2494(c). -

Supp. 7-16-01 ' ,

tetail sales of clothing and footwear valid;

wear)
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SUBCHAPTER 6. CLOTHING AND FOOTWEAR

18: 24—6 1 Clothing and footwear exempt

Sectlon 8.4 of the New Ji ersey Sales and Use Tax, N.J.S A

“54:32B-1 et seq., exempts receipts from the sale of artlclesi

of clothing -and footwear for human:use except articles made

of fur on the hide or pelt of an animal, where such fur is the'

compopent material or chief value of the article.

' Amended by R.1993 d.313, effective July 6, 1993:

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

Case Notes . !

Rules concerning exémptions from sales and use tax for receipts from

ski boots not exempt

because they are not adaptable for general use as footwear. Ski Haus,
Inc;, v. Taxation Div. Director, 5 N.J. Tax 26 (Tax Ct.1982).

' 18:24-62 Clothing and footwear defined

For the pnrposes of Section 8.4 (see NJAC. 18:24-6.1),
clothiﬁg and footwear 'means all inner and outer wear;

' footwear, headwear, gloves and mittens, neckwear and ho-

siery customarﬂy worn on the human body, and shall include
baby blankets and bunting, -diapers and dlaper inserts and
baby pants. For the purpose of section 8.4 special clothing

or safety clothing necessary. for the daily work of the user

shall be considered clothmg and footwear.

Amended by R.1993 _d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

v

Case Notes

Rules concerning exemptions-from sales and use tax for receipts—‘from
retail sales of clothing and footwear valid;
because they are not adaptable for general use as footwear. Ski Haus,

‘Inc. v. Taxatlon D1v Dlrector, 5 N.J.Tax 26 (Tax Ct.1982).

18'24’—6 3 Specific articles of clothing and footwear er(emptb '

(a)lThe followmg articles of clothing and footwear are

© deemed exempt from the sales and use tax under NJ S.A.

54: 23B—8 4 and N.J.S.A. 54:32B-24:
‘».Aprons, household and shop; -.
Bathing suits; ‘

B unk\) . _!é_A

Beach capes and coats;
Belts and suspenders; h
Bibs; ' o
Bowling shlrts if su1table for ordlnary wear,

'Brldal apparel and accessones

Camp clothes; -

9. Chesterfield overcoats and opera capes (evening

10 Coats and wraps for evening wear;

wraps for daytlme wear;
i

Next Page is 24-24.1

ski boots not exempt’

o
.coats and

.

I
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11. Incontinence briefs;

12.
13.
14,

15.

Children’s costumes;

Crib blankets;

Dress shields;

Dresses—evening gowns and dresses, regular or

short, baretop or straps, .cocktail dresses, party dresses
and skirts for formal wear and bodices for evening wear;

16.

17.
18.
19.

Garters and garter belts;
vGirdles;
Gloves, except for use in sports;

Hairbows;

- 20. Head and neck scarves;

21.

~ Next Page is 24-25

Headwear and millinery, all types;

24-24.1

18:24-63

22. Hosiery and peds;

23. Leotards and tights;

24. Mackinaws; !

25. Men’s formal wear;

26. Neckwear;

27. Qvershoes;

28. Rainwear;

29. Receiving blankets;

30.. Rubber gloves for home or work use;

3'1. Safety clothing normally worn in hazardous occu-
pations;

32. Scout uniforms;

’ Supp. 7-16-01
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18:24-6.6

33. Shoe laces; i ‘
34. Shoes, hightop, for'outdoor'use;
35. Socks—heavy ribbed; -

36. : Safety shoes; o

37.. Shoes for formal wear, such as metalhc cloth
brocade satin, gold or silver leather;

38. Sneakers and tennis shoes,
39. Underwear o _
40. Work clothes work umforms, and

41. Yarmulke and turbans

Amended by R.1993 d.313, effective July 6, 1993
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

In (a), substituted a reference to incontinence briefs for a reference .
to corset laces in 11, 1nserted a reference to neck scarves in 20, and:

added 41.
‘ Case Notes o
Rules concerning exemptions from sales and use tax for receipts from

retail sales of clothing and footwear valid; ski boots not exempt

because they are not adaptable for general use as footwear. Ski Haus,
Inc. v. Taxation Div. Director, 5 N.J.Tax 26 (Tax Ct.1982).

18:24-6.4 Clothing and footwear’for‘sporting activi_ties
Clothing and footwear used in connection with ‘sporting
activities or pastimes, which clothing and footwear are not
adaptable to a use set forth in N.J.A.C. 18:24-6.2 (Clothing
and footwear defined) shall not be considered to be clothing

and footwear within the meanlng of Section 8 4 of the Act."

Amended by R.1993 d. 313 effectlve July 6, 1993,
See: 25 N.IR. 1486(a), 25 N.J.R. 2899(c)..

Case Notes -

Rules concerning exemptions from sales and use tax for receipts from
retail sales of clothing and footwear valid;
because they are not adaptable for general use as footwear.
Inc. v. Taxation Div. Director, 5 N J. Tax 26 (Tax Ct.1982).

18:24-6.5 Athletic goods and equipment

(a) Athletic equipment normally worn only in conjunction
with the particular activity for which it is desrgned is sub]ect
to the sales tax. This 1ncludes but is not limited to

1. Baseball and hockey gloves;
2 Bowlmg shoes ‘
3. Fishing boots (waders);
4. Golf shoes; o
5. Helmets (sports);
6. Protective masks; _ . ‘
7. Shinguatds and paddingg i

C

ski boots not exempt
Ski Haus, . )

-on the hide or pelt.

2425

4 . ‘

8. Skin,diving suits; |

9. ‘Track shoes and cleats;

' -10. Motorc,ycle helmets"; ‘and

AL Skiboos. L
(b) Artrcles whlch may be worn for general use not’

exclusively connected with™ a sporting activity are exempt
These include, but are not limited to:

1. Athletlc supporters
2. . Children’s baseball uniforms;

- Children’s football uniforms;

2
3
- 4. Girls’ and boys’ gym suits;
5. Hooded shirts; -
6. Knitted caps or hats; |

7. Overshoes, coats, mittens, parkas, and trousers - -
sometimes sold in the trade as hunting, skating and skiing
. apparel, but suitable for general outdoor wear and com-

. monly worn other than in a partlcular sport.

8. Pullovers turtle neck and other sweaters

Amended by R.1993 d.313, effectlve July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

. Case ‘Notes

Rules concerning exemptions from sales and use tax for receipts from
retail sales of clothing and footwear valid; ski boots not. exempt
because they are not adaptable for general use as footwear. Ski Haus,
Inc. v. Taxation Div. Director, 5 N.J.Tax 26 (Tax Ct.1982).

18 24-6 6 Fur garments and artlcles

(a) Garments or articles such as coats, stoles, jackets,
capes, collars, muffs and hats and similar items made essen-

E tially of fur, as defmed in subsectlon (c) of this Section, are

subject to tax. .

(b) Cldthing or footwear containing cloth or other mate-
tials and having trim or other component parts of fur are -

'subject to tax if the value of the fur trim or fur part

comprises more than half the value of all components of the
artlcle v

(c)‘ The word “fur” means natural or dressed animal hair
It does not include felt, woolens, or
other fabrics which are made from animal hair. Thus:

1 Rabbit fur dyed to resemble mmk is “fur”;

2. Sheepskm with wool or harr attached thereto is »
“fur,’ B .

3. Woven or kmt materials made of animal. hair or
© wool- (such as angora or alpaca) are not “fur”’; and

4. 'Clbth printed with a leopard pattern is not “fur”.

Supp. 6-5-00



/.

18:24-6.6

N
|

(d) The sale of remodehng services for fur garments and
artlcles is subJect to sales tax.

‘

Amended by R.1993 d.313, effective July 6, 1993

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). .

Amended by R.1998 d.288, effective June 1, 1998. - ..

See: 30 NLJ.R. 1206(b), 30.N.J.R. 2070(b). )
In (c)3, inserted a reference to knit. maten'als.

_18 24—6 7 Accessorles taxable

Accessorres and similar items are not considered clothmg
and footwear; and are taxable These include, but are not
11m1ted to: S ‘

1. Hairclips; RN
Hairnets and barrettes;
Handb_ags;

_ Handkerchiefs‘
Jeweled tlaras,
"Jewelry,
_ Umbrellas;

® N ey A W

Wallets.

SUBCHAPTER?.‘ 'MOTOR VEHICLES

- 18:24-7.1 Def'mltlons

" The followmg words and terms, when used in this Sub--
chapter, shall have the following meanmgs, unless the con- -

text clearly 1ndrcates otherwrse

“Director” means the Director of the Division of, Taxa-
tion of the State Department of the Treasury, or any officer,
employee or agency of .the Division of Taxation in the

- Department -of the Treasury duly authorized by the Di-

rector, (directly, or indirectly by one or more redelegations
of authority), to perform the functions- mentioned or de-
~scribed in the Sales and Use Tax Act.

o “Dlvrslon of Motor Vehicles” means the DlVlSlon of
Motor Vehicles of ‘the Department of Law and Public
Safety, State of New J. ersey. '

“Motor Vehicle” as defmed in the Sales and Use Tax and
used in this Subchapter includes all vehicles propelled other-
wise than by muscular power (excepting such vehicles as run

. only upon rails or tracks), trailers, semitrailers, housetrail-
“ers, or any other type of vehicle drawn by a’ motordrlven
Vehlcle, and motorcycles de81gned for operatron on publlc o

hrghways

Supp. 6-5-00
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18-24—‘7 2 Taxability of retail sales receipts

The recerpts from every retail sale of any motor vehicle,

.except as otherwise provided in this Subchapter and by the

Sales and Use Tax Act (N.JS.A. 54: 32B~1 et seq ) are

sub]ect to the sales or use tax

o Case Notes '

Transfer of automoblle title from sole shareholder to wholly-owned R

corporatrofn held to meet definition.of retail sale for the purpose of
sales tax liability. L.B.D. Construction, Inc. v. Drrector, ‘Div. of Taxa-

tion, 8 N J. Tax 338 (Tax Ct 1986)

18: 24—7 3 Tax payment prereqursrte to reglstratlon

(a) The purchaser or user of a motor vehicle, as we11 as
the vendor thereof, is responsible for the payment of tax due -
on the sale at retail or use of a motor vehicle required to be ’

reglstered w1th the D1v1sron of Motor Vehlcles

(b) Under the provisions of NJ SA 54:32B-13, thé Di-
rector of the Division of Motor Vehicles shall not issue a

- registration certificate for any motor vehicle, (except in the

case of a renewal of registration by the same owner) unless
proof has been furnished that the tax with. respect to the
sale of the motor vehicle to the registrant or his use thereof
has been paid, or that no such tax is due. ‘

(c) If the: motor. vehlcle is not requlred to be reglstered
with the Division of Motor Vehicles, the vendor thereof

* must icollect the tax from the purchaser, if any such tax is -

| DEPT. OF TREASURY—TAXATION -

e

due, and must remit the same to the Division of Taxation.” ...

-

- Amended by R.1993 d. 313, effectlve July 6, 1993.

See: 25 N J.R. 1486(2), 25 NJR. 2899(c)

18: 24-7 4 Computatlon of tax on purchase pnce, trade-in

(a)l Where any person engaged in the business of selling

v Fmotor vehlcles at retail completes a sale of a motor vehicle,

he shall collect the sales or use tax, as may be the case.

(b) The tax shall be computed upon the full amount of
the purchase price of a motor vehicle less any deductron for
the trade -in of property of a like kind, if any..

(c) A deductlon from the purchase price, - equal in

amount to the amount of a trade-in actually allowed on the;,

purchase, will be permrtted prov1ded that:”

1 The purchase and trade-in occur at the same t1me :
A separate or independent sale of a motor vehicle is not

consrdered a trade-in even if the proceeds of the sale are

1mmed1ately -applied by the seller to a purchase of a '

motor vehicle from the buyer -and

2 The trade -in consrsts of property of the same kmd

as| that purchased. “Property of the same kind” is con-

strued to mean any other motot vehlcle as defmed in »!f

N'JAC 18: 24—7 1; and
i
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18:24-7.19

v. “New manufactured or mobile home” means only
a newly manufactured unit.

vi. ‘“Used manufactured or mobile home” means a
unit which has become what is commonly known as
“second hand” within the ordinary meaning thereof.

Next Page is 24-33

24-32.1

vii. “First sale” means a retail sale as defined by the
Sales and Use Tax Act.

(b) On and after December 22, 1983, the first sale of a
new manufactured or mobile home is subject to sales tax
based upon the manufacturer’s invoice price.

Supp. 6-5-00
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18:24-7.19 _

1. The sale of a new manufactured or-mobile home by -
the manufacturer or other vendor to a contractor, subcon-
tractor, homeowner or other ultimate consumer is a retail

sale and the tax must be collected from the purchaser at
the time of sale and remitted to the Division of Taxation,

2. Where the »ymanufacture'r or other vendor ‘sells ‘a

 new manufactured home to a’ homeowner or other. ulti-

mate consumer” and agrees to install’ the home for the
‘purchaser, the manufacturer or other vendor is acting as a
contractor and the tax is due dlrectly from such person.
- Sales tax is not collected from the purchaser. -

i. - Where a new manufactured or mobile home is

purchased from a manufacturer or other vendor who is’
not a. registered vendor in New Jersey for sales tax

purposes, the purchaser must pay the tax directly to the
Division; provided, however, that where the manufac-

turer’s invoice price cannot be ascertamed the tax is

based on the purchase price.

3. The sale of a new manufactured or mobile home by
the manufacturer to a dealer is a sale for resale, and in
the subsequent resale the tax apphes to ‘the manufactur-
er’s invoice pnce as follows:

L Where the dealer sells a new manufactured or

mobile home to a contractor, ' subcontractor, home- .

owner-or other ultlmate consumer, the sales tax must
be' collected from the purchaser by the dealer and
remltted to the D1v1s10n of Taxation. ' S

Example 1: Dealer X sells a manufactured hoine to Y for

$30,000. The "manufacturer’s invoice price, mcludlng a -
- charge for certain home furnishings, was $19,500. The cost -
of freight into dealer X’s place of business was $500. The

taxable receipt is $20,000 and the sales tax is stated to and

collected from the purchaser -at the rate of six percent, or
$1, 200 : '

ii. Where the dealer sells a new.'manufactu‘red or

“mobile home to a homeowner or other ultimate con- -

sumer and agrees to install the home for the purchaser

the dealer is acting as a contractor and the tax is due -
directly from the dealer. = Sales tax is not collected from»

the purchaser ' )

’

Example 1: Dealer X sells a new manufactured home to

Y and agrees to install the unit-in a mobile home park. .

The manufacturer’s invoice price, including a. charge. for

certain home furnishings, is $19,500. The cost of freight into -

dealer X’s place of business is $500. The dealer is liable for
the tax on $19,500, or $1,170. No tax on the manufactured
home is stated to or collected from the purchaser.

Jjii. The sale of a new manufactured home by a

dealer or other vendor to a dealer is a sale for resale
-and the acquiring dealer may issue a valid New Jersey

Resale Certificate (Form ST-3); ‘however, that sales tax -

is due at the time of retail sale on the price paid by the
acquiring dealer whenever the manufacturer’s invoice
price cannot be ascertained. - ¥

(
(c) The sale of dealer- 1nstalled accessories, optrons com-
ponents ‘or other taxable tanglble personal property for

. -eithér a new or used manufactured or mobile home is

subject to sales tax based upon the retail sales price, wheth-

. er or not the dealer also agrees to install the home for his’

customer; provided, however, that where the dealer does
agree to install a home for his customer, the purchase of the
construction materials, supplies and’ equipment is sub]ect to
tax as provided by subsection (e) below. -

1. Dealer-installed accessories, optrons components
or other taxable tangibie personal property are items such
as furniture, fixtures, furnishings, appliances, attachments
.or similar tangible personal property which are not includ-

“ed with the home upon sale by the, manufacturer or -
permanently incorporated - as a part .of the home. at the
time of manufacture. ~ The latter can include items such
as- air -conditioning unlts sinks, cabinets, counter tops,

“exhaust hoods, water heaters, etc. A Certificate of' Capi-

tal Improvement (Form ST-8) cannot be issued by the
-purchaser in connection ‘with the -purchase of dealer-
installed optrons accessories.or coniponents.

~

“(d) On and after December 22, 1983, the sale of a used

‘manufactured or mobile home by any person, including a

dealer, is exempt from sales and use tax, whether or not the

- home is located in a mobile home park

(e) On and after December 22, 1983, the permanent

- 1nstallat10n of a new or used manufactured or mobile home

results ina caprtal 1mprovement to real property, whether or
not the home is mstalled in a mobile home park (See

‘NJAC. 18:24-5.7).

1. Services performed by a contractor, subcontractor
manufacturer or other vendor or dealer acting as a con- -
tractor or subcontractor and rendered in cornection with
the permanent installation of a.new or used manufactured .
or mobile home for the purchaser are exempt from sales
tax; provided, however, that a duly completed Certificate
of Capital Improvement (Form ST-8) has been obtained

- from the purchaser and retained by the. contractor or
dealer for his permanent records :

2. Sales of construction materials and supphes con-
struction equlpment or taxable services to a contractor or
subcontractor, manufacturer or other vendor or a dealer
-acting as a_contractor or . subcontractor, for use in the
installation. of a new or used manufactured or mobile
home are subject to sales ‘tax or use tax as provided by
N.JA.C 18:24-5. :

® The sale of a new or used trailer or housetrailer is

-subject to-sales tax as. prov1ded for other motor Vehrcles in

this subchapter

(g) A certificate of ownership for a new or used manufac-
tured or mobile home will not be issued by the Division of

“Motor Vehicles except upon proof, in a form approved by

the Division of Taxation and the Division of Motor Vehi-
cles, that any tax due on the sale or use of a new manufac-

_ tured or moblle home has beén paid or that no such tax is
due.

2433 . Supp. 6-1-98
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(h) The rental or lease of a’ manufactured . or ‘mobile

“home’ permanently 1nstalled in a moblle home park is not
e sub]ect to sales tax: , IR '

. New Rule, R 1980 d. 149 effectlve Aprrl 9, 1980
“See: 12 N.T.R. 161(b), 12 N.J.R. 293(e).
Amended by R.1981 d.206, effective July 9 1981
" See: 13 N.J.R. 163(b), 13 N.J.R. 465(b).
.. - Section amended to include taxation through December 31, 1981
~Amended by R.1983 d.367, effective September 6, 1983, '
-See: 15 N.J.R. 1088(a), 15 N.J.R. 1488(a). ’

*“Motatorium on taxation -of mobile homes 1mposed unt11 December

31, 1983.
" Amended by R.1984 d.156, effective May 7, 1984.
See: 16.N.J.R. 359(a), 16 N.J.R. 1098(a). -
Section substantially amended.
- Amended-by R.1984 d.431, effective October 1, 1984
. See: 16 NJR. 1965(a), 16 N.J.R. 2689(a).
(h): ~added “not” subject to sales tax and deleted “as provrded in

" NJAC. 18243

Amended by R.1993 d.313, effective July 6, 1993. -
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

Amended by R.1998 d.288, effective June-1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). -~

’ SUBCHAPTER 8. ' EXEMPT
NONGOVERN MENTAL ORGAN IZATIONS

: 18: 24—8 1 General statutory exemptlon to quallfied
{ : orgamzatlons

{

(a) NJ S.A. 54 32B—9(b) provrdes for exemption from'
sales and use taxes on any sale or. amusement charge by or -
to, and any use or occupancy by certain nonprofit-organiza- .

" tions described in N.J.S.A. .54:32B-9(b)(1), hereinafter re-

ferred to as section 9(b)(1), where such sales, charges, uses
‘or occupancies are directly related to the purposes for which ‘

‘qualified organrzatlons have been organrzed

“(b) Specifically, organizational exemptiOn is -afforded to

. -any corporation, association, - trust, or community chest,

fund -or foundation organized and operated exclusively for
religious, charitable, scientific, testing for public safety, liter-
ary or educational purposes, or for the prevention of cruelty
to children or animals, or as a volunteer. fire company,
rescue, ambulance, first aid or emergency company or
' squad, and an’ association of parents and teachers of an
“elementary or secondary public or private school, no-part of

_the net earnings "of which inures to the benefit of any '

. private shareholder or 1nd1v1dua1 no substantial part of the

activities of which is carrying on propaganda, ‘or otherwise = -

attemptmg to influence legislation, and which.does not par-
ticipate in, or intervene in- (mcludrng the publlshmg or dis-

tributing of statements) any political campaign on behalf of

any candidate for public office, and provided that. organiza-
tions seeking to qualify for. exempt organization status meet

.. the eligibility requirements set forth in this subchapter and
further provided that such orgamzatlons .comply with all -

procedural requirements contained in this subchapter.

© Supp. 6198

. (b) The applicantvmay be required to s_how:

|
|
l
i
|
i
|
T
]
|
|

18: 24—8 2 ‘Exemption not based on nonprofit status- -

An organlzatlon is not-exempt from tax merely because it
is a nonproflt organization.
exemptlon it is necessary that every organization claiming -

exemptron file with-the D1v1s10n of Taxation an applrcatron :

Form REG—lE

1

: Amended by R. 1993 d 313, effectrve July 6, 1993

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). - :
Amended by R.1998 d.288, effective June 1,1998.
See: 30lN J.R. 1206(b), 30 N.J.R.-2070(b).

Substrtuted a reference to Form REG—lE for a reference to form .

ST-5B. |
| IR oy
l Case Notes

Dental service corporatron, though entitled to exemptron from sales
tax; was not tax.exempt: until it actually applied for and was approved

" for that status; - corporation not entitled to refund of sales tax paid prior

to_its apphcatlon New Jersey Dental Service Plan, Inc. v. Baldwin, 7

- N.J. Tax\421 (Tax Ct. 1985) afflrmed per curiam-8 N.J.Tax 335 (App Drv

1986).

. 18 24—8 3 Rehance on granted exemptlon° change in

!

; status ; S ,
Subject to the power of the D1rector Division of Taxa-

“tion, to revoke rulings because of a change in the law or:

. regulatrons or for other good cause, an organization that has -

- been determmed by the director to.be exempt under section

N 9(b)(1) may rely ‘upon such determrnatlon so long as there -

- are no‘ substantial changes in the orgamzatrons character -
' purposes or methods of operatlon o : :

18:24—§.4 Appl__l,catlon for exemption; information»
"(a) An organization- claiming exemption under Section
9(b)(1)

shall file the formal application Form REG'—lE‘ in
accordance w1th “the -instruction on the form ‘or 1ssued

’ therew1th

1. The character of the organization;
2. The purpose for which it was organized;

- . 3.1 Its actual act1v1t1es,

thereof

5., Whether or not any part of its income or receipts-is
cred‘ted to surplus or may inure to the beneflt of any
private shareholder or individual;

6. Names and titles of pr1nc1pal officers; and ‘""

- In general all facts relatmg to its operatlons Wthh
may affect its rlght to exemptlon

(c) To each apphcatlon should be attached »
1. A conformed copy of the artlcles of mcorporatlon

2.| The declaration of trust, or other mstruments of
similar import, setting forth-the permitted powers and the
authorlzed actlvrtles of the orgamzatlon :

; l
2434 o L
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In order to establish this =

. 4. Sources of its 1ncome and recelpts and drsposrtron :

O
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3. The by-laws or other code or regulatlons

4. The latest flnan01al statement showing the assets,

liabilities, receipts, ‘and dlsbursements of the orgamzatron S

5., A copy of the organrzatlon s Federal tax determina- -
tion - letter or ruling issued . by the Internal Revenue -

\
Service. : . : "

(d) Each application shall contain or be verified by a

written declaration that such application is made under oath -

-and therefor sub]ect to the penaltles for perjury

Amended by R.1993 d.313, effective. July 6,1993.

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).-
Amended by R.1998 d.288, effective June 1, 1998. - -,
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). —

In (a), substituted a reference to Form REG-1E for a reference to

Form ST-5B.

18:24-8. 5 “Private shareholder or individual.” defined
The term ¢ ‘private shareholder or individual”. in Section

- 9(b)(1) refers to persons having a personal ‘and private

interest in the activities of the orgamzatlon

SUBCHAPTER 9. REQUIREMENTS RELATING
TO ORGANIZATIONS OPERATED FOR
RELIGIOUS, CHARITABLE, SCIENTIFIC,

TESTING FOR PUBLIC SAFETY, LITERARY .

OR EDUCATIONAL PURPOSES OR FOR
THE PREVENTION OF CRUELTY TO
'CHILDREN OR ANIMALS S

18:24-9.1 Organizational and operational requ_irenients of
exempt organizations

(2) In order to be exempt as an organization described in

Section 9(b)(1), an orgamzatlon must be both orgamzed and

operated exclusively for one or more of the purposes speci-

fied in this Subchapter .
Lo

(b) If an orgamzatlon fails to meet either the organiza-

tional test, or the operatlonal test it is not exempt.
) .
18:24-9.2 Exempt purpose defined o .
The term exempt purpose or purposes,” as used in this
subchapter means any purpose specified in Section 9(b)(1)
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.I.R. 2070(b).

Deleted “, as'defined and elaborated in Sectlon 8.6 of this Chapter
at the end. .

18:24-9.3 Organizational tests
(@) In general

1. An organization is' organized exclusively for one or

more exémpt purposes only if its articles of organization -

(referred to in this section as its “articles”), as defined in

(b) below, limit the purposes of such organization to one -
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or ‘more exempt purposes; -and do not expressly empower

the organization to engage, otherwise than as an insub- .~

stantial part of its activities, in activities which in them-
selves are not in furtherance of one or more exempt
purposes. - . . ) r . ,

2. In ‘meeting the orgamzatronal test, the organiza-:

tion’s purposes, as stated in its articles, may be as broad - -

as, or more specific than, the purposes stated in Section
9(b)(1). - Therefore, an organization which, by the terms
of its articles, is formed “for literary and scientific pur-
poses ‘within the meaning -of Section 9(b)(1) of the Sales

- and Use Tax Act”, shall, if it otherwise meets the require-

ments -in this Section, be considered to have miet the
organizational test. . Similarly, articles stating that the
organization is created solely “to receive contributions
and pay them over to orgamzatlons which are described in

- Section 9(b)(1), and exempt from taxation under Section

9” ‘are sufficient for purposes of the organizational test.
Moreover, it is sufficient if the articles set forth the
purpose’ of the organization to be the operatlon of a

-school- for -adult education and descnbe in detail the. "

manner of the operation of such school. " In addition, if
the articles state that the organization is formed for
“charitable purposes”; such articles ordinarily shall be
sufficient for purposes of the organizational test (See
subsection (e) of this Section for rules relating to con-

' structron of terms)

3.. An organlzatron is not organized excluswely for one
or more exempt purposes if its articles expressly empower

it to carry on, otherwise than as an insubstantial part of its .

activities, activities which are not in furtherance of one or
more exempt purposes, even though such organization is
by the terms of such articles, created for a purpose that is

- no broader than the purposes specified in Section 9(b)(1)-
Thus, an organization that is empowered by its articles,
“to engage in a manufacturing business”, or “to engage in

the operation of asocial club”, does not meet the organi-
zational test regardless of the fact that its articles may
state that such organiza‘tion is created “for charitable " -
purposes within .the meaning of Section 9(b)(1) of the
New Jersey Sales and Use Tax Act”.

~ 4. In no case shall an organization be considered to be -
organized exclusively for one ormore exempt purposes, if -
by the terms of its articles, the purposes for which such
organization is created are broader than the purpose
specified .in-Section 9(b)(1). The fact that the -actual

operations of such an organization have been exclusively

in furtherance of one or more exempt purposes shall not

~be sufficient ‘to. permit the organization to meet the .

organizational test.  Similarly, such. an organization will

.not meet the organizational test as a result of statements

or other evidence that the members thereof intend to
operate only in furtherance of one or. more. exempt
purposes.

5. An organization, in order to estabhsh its exemptlon

.may be required to submit a detailed statement of its

proposed act1v1t1es with and as part of its application for -

exemption.

s : Supp. 6-1-98



©18:24-93

6. An organization should submit a copy of its Section
501(c)(3) determination letter or ruling issued by the
Internal Revenue Service as prima facie evidence of
exemption under Section 9(b)(1) of the Sales and Use
Tax Act. A Federal exemption granted under Section
501(c)(4) or another section of the Internal Revenue
Code “is not a basis for exemption under the Sales and
Use Tax Act.

(b) Articles of organization. For purposes of this Section,
the term “articles of organization” or “articles” include the
trust instrument, the corporate charter, the articles of asso-
ciation, or any other written instrument by which an organi-
zation is created.

(c) Authorization of legislative or political activities. An
organization is not organized exclusively for one or more
exempt purposes if its articles expressly empower it:

1. To devote more than an insubstantial part of its
activities to attempting to influence legislation by propa-
ganda or otherwise; or

2. Directly or indirectly to participate in, or intervene
in (including the publishing or distributing of statements),
any political campaign on behalf of or in opposition to
any candidate for public office; or

3. To have objectives and to engage in activities which
characterize it as an “action” organization as defined in
N.J.A.C. 18:24-9.4(c) (Operational test);

4. The terms used in (c)1, 2 and 3 shall have the
meanings provided in N.J.A.C. 18:24-9.4(c) (Operational
test). :

(d) Distribution of assets on dissolution. ~An organization
-is not organized exclusively for one or more exempt pur-
poses unless its assets are dedicated to an exemipt purpose.
An organization’s assets will be considered dedicated to an
exempt purpose, for example, if, upon dissolution, such
assets would, by reason of a provision in the organization’s
articles or by operation of law, be distributed for one or
more exempt purposes, or to the Federal government, or to
a state or local government, for a public purpose, or would
be distributed by a'court to another organization to be used
in such manner as in the judgment of the court will best
accomplish the general purposes: for which the dissolved
organization was organized. However, an organization ‘does
not meet the organizational test if its articles or the law of
the state in which it was created provide that its assets
would, upon dissolution, be distributed to’its members or
shareholders.

(e) Construction of terms. The law of the state in which
an organization is created shall be controlling in construing
the terms of its articles. However, any organization which
contends that such terms have under state law a different
meaning from their generally accepted meaning must estab-
lish such special meaning by clear and convincing reference
to relevant court decisions, opinions of the state attorney
general, or other evidence of applicable state law.

Amended by R.1993 d.él?:, effective July 6, 1993.
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See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

In (a)5, made submission of statements optional requirement in lieu
of a mandatory requirement; . and in (c), substituted references to
N.J.A.C. 18:24-9.4(c) for references to N.J.A.C. 18:24-8.9(c) in 3 and 4.

18:24-9.4 Operational test

(a) Primary activities. A nonprofit organization is consid-
ered to be operating exclusively for an exempt purpose only
if it engages primarily in activities which accomplish one or
more of the exempt purposes specified in Section 9(b)(1).
An organization will not be so regarded if more than an
insubstantial part of its activities is not in furtherance of an
exempt purpose.

(b) Distribution of earnings. An organization is not oper-
ated exclusively for one or more exempt purposes if its net

earnings inure in whole or in part to the benefit of private
* shareholders  or individuals.

(For the definition of the
words “private shareholder or individual” see Section 8.5
(Definition) of this Chapter). '

(c) “Action” organizations.

1. An organization is not operated exclusively for one

or more exempt purposes if it°is an “action” organization
as defined in (c)2, 3 or 4 below;

2. An organization- is an “action” organization if a
substantial part of its activities is attempting to influence
legislation by propaganda or otherwise. For this purpose,
an organization will be regarded as attempting to influ-
ence legislation if the organization contacts, or urges the
.public to contact, members of a legislative body for the
purpose of proposing, supporting, or opposing legislation;
or advocates the adoption or rejection of legislation. The
term “legislation,” as used in this paragraph, includes
action by the Congress, by any state legislature, by any
local council or similar governing body, or by the public in
referendum, initiative, constitutional amendment, or simi-
lar procedure. An organization will not fail to meet the
operational test merely because it advocates, as an insub-
stantial part of its activities, the adoption or rejection of
legislation. '

3. An organization is an “action”. organization if it
participates or intervenes, directly or indirectly, in any
political campaign on behalf of or in opposition.to any
candidate for public office. The term  “candidate for
public office” means an individual who offers himself, or

- is proposed by others, as a contestant for an elective. -

public office, whether such office be national, state or
local. = Activities which constitute participation or inter-
vention in a political campaign on behalf of or in opposi-

~ tion to a candidate include, but are not limited to, the

publication or distribution of written or printed state-
ments or the making of oral statements on behalf of or in
opposition to such a candidate.

4. An organization is an “action” organization if it has
the following two characteristics: -
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i. First, its main or primary objective or objectives
(as distinguished from its incidental or secondary objec-
tives) may be attained only by leglslatlon or a defeat of
proposed legislation; and o .

ii. Secordly, it advocates, or - campalgns for,, the

attainment of such main or primary objective or objec-
~ tives as distinguished from engaging in nonpartisan
analysis, study, or research and making the results
thereof available to the public. In determining whether
an organization has such characterlstlcs all the sur-

- rounding facts and circumstances, including the articles '

and all activities of the orgamzatlon, are to be consid-
ered. . . : S

Amended by R.1998 d.288, eftective June 1, 1998.

 See: 30 NTR. 1206(b), 30 NIR. 2070(b)

18:24-9.5 Specnﬁc purposes exempt :
(a) An orgamzatlon may be exempt as ‘an. orgamzatlon

described in Section 9(b)(1) if it is organized and operated .
; exclus1vely for one or more of the following purposes

1. Religious; . o

2. Charltable .
3. Scientific; '
4. Testlng for public safety,

5. Literary; ‘

6. Educational; or

7. Preventlon of cruelty to chlldren or anlmals

(b) Since each of the purposes specrfled in subsectron (a)
of this Section is an- exempt purpose in itself, an organiza-
tion may be exempt if it is organized and operated exclusive-
If, in fact, an
organization is organized and operated exclusively for an

exempt purpose or purposes, exemption will be granted to

such an orgamzatlon regardless of the purpose or purposes
specified in its application for exemption. For example; if
an organization claims exemption on the ground that it is

.“educational”, exemption will not be denied if, infact, 1t is

“charitable”.

Amended by R.1998 d.288, effective June 1, 1998,
See: 30 N.JR. 1206(b), 30 NJ.R. 2070(b). -
In (2)4, substituted “for” for “and”

18:24-9.6 Exempt orgamzatlons must serve public mterest
An organization is not orgamzed or operated exclusively
for one or more of the purposes specified in N.J.A.C.

18:24-9.5 (Speaflc purposes exempt) unless it serves a
Thus, to meet the .
requirement-of this section, it is necessary for an organiza- -
tion to establish that it is-not organized or operated for the

benefit of private interests such. as designated individuals,

public rather than a private interest.

the creator or his or her family, shareholders of the organi-

zation, or persons. controlled, dlrectly or mdlrectly, by such

private interests.

Amended by R.1998 d. 288 effectlve June 1, 1998
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).
Substituted a reference to N.J.A.C. 18:24-9.5 for a reference to

NJ.A.C. 18:24-8.10 m the first sentence, and’ neutralized a gender ;

reference.

— B . oy
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18 24-9. 7 “Chantable” defined -y ’ ‘
(a) The term “charitable” is used in Section 9(b)(1) i in 1ts

generally accepted legal sense and is, therefore, not to be .

construed as limited by the separate enumeration in Section

-9(b)(1)- of other tax exempt purposes which may fall within - ‘

the broad outlmes of “charlty” as developed by ]udlClal
de01s1ons

‘ »(b) The term 1ncludes

1. ‘Relief of the poor and dlstressed or of the under- ,
pr1v11eged '

2. Advancement of rehgron
3. Advancement of educatlon or science;

4. Erection or maintenance of public burldlngs monu--
ments, or works; - C

5. Lessening of the burdens of Government

_ 6. Promotion of social welfare by the organization’s
purposes or lessening neighborhood tensions; - S

7. Elimination of pre]ud_rce and dlscnmmatlon; :
- 8. Defense of human and civil rights secured by law;
0. The combat of community deterioration ‘and juve-
“nile dehnquency L

(c) The fact that an- orgamzatron which is orgamzed and
operated for the relief of indigent persons may receive

- voluntary contributions from the persons intended to be
~ relieved will not necessarlly prevent such organizations from

being. exempt ‘as an organization organlzed and . operated

_exclusively for chantable purposes.

(d) The fact that an organization, in carrying out its
primary purpose, advocates social or civic changes or pres-
ents opinion on controversial issues with the intention of
molding public oplmon or creating public sentiment to an’
acceptance of its views does not preclude such orgamzatron

- from’ quahfylng under Section 9(b)(1) so long as it is not.an

“action” organization of any one of the types described in
NJAC 1824—94(c) - o

Amended by R.1998 d 288 effective June 1, 1998.

* See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

In (d), substituted a reference to N.J.A.C. 18 24-9, 4(c) for a refer-
ence to N.J.A.C. 18:24-8. 9(c)-

18: 24—9 8 “Educatlonal” defined
(a) The term “educatlonal” as used in Sectron 9(b)(1) ‘

rrelates to:

1. - The mstructlon or trammg of the 1nd1vrdua1 for the:
purpose of rmprovmg or developing his capabilities; or

2. The instruction of the public on subjects useful to
the individual and beneficial to the community. An
orgamzatlon may be educational even though it advocates ‘
‘a particular position or viewpoint so long as it presents a

- sufficiently full and fair exposition of the pertinent facts

as to permit an individual or the public to form an
_ independent opinion or conclusion. An organization is
~“not educational if its prmapal function is the mere pre-

‘ .sentatlon of unsupported oplnlon

Supp. 6-1-98
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(b) Examples of educattonal orgamzatzons The followmg

are examples of organizations which, if they otherwrse meet

7, the requlrements of thrs Sectlon, are educational:

.. Example (1): An orgamzatlon, such as a prlmary or

~+ secondary school, or college, or a professional or trade

N school, which has a regularly enrolled body of students '

o in ‘attendance at a place where the educatronal act1v1t1es
» are regularly carried on. »

.'Example (2): - An orgamzatlon which presents a course
of instruction by means of correspondence or -through
. the utilization of telev1s10n or radio.

Example (3): Museums Z00s, planetanums symphony‘

" orchiestras, and other snnllar organlzatlons

Example (4): An organization whose activities cons1st‘
~of developing in youth, ideals- of honesty, loyalty, cour- .

age, reverence, or knowledge of the world in which we
live.
_'1nclude but are not limited to, the Boy Scouts, Grrl
Scouts and 4-H Clubs

Amended by R. 1998 d 288 effective June 1 1998
- See: 30 NJR. 1206(b), 30NJR. 2070(b)

1’8-24—9 9 “Testmg for publrc safety” defined

The term “testlng for publlc safety
9(b)(1), includes the testing ‘of consumer products; such as

o electrical products to determine whether they are safe for '.

-use by the general pubhc

‘ . 18:24—-,9.10 “Scientific” defined

- (a) Since an.organization may meet the requirements of

- Section 9(b)(1). only if it serves a public rather than &
private ‘interest, a. “scientific” organization must be orga-

- nized and operated in the public interest (see subsections -
(b) and (c) of thi Section). Therefore, the term “scienti-
fic”, as used in Section 9(b)(1) includes the carrying-on of.

screntlflc research in the public interest. Research when
taken alone is a word with various meanings;
synonymous w1th smentrfrc . and the nature: of partlcular
: research depends upon. the purpose which it serves. For

~ research to be ¢ ‘scientific”, within the meaning of Section

'9(b)(1), it must be carried on in furtherance of a “scientific”
The determination as to whether research is -
scientifrc does not depend on whether such research is.

cla581f1ed as “fundamental” or “basrc as contrasted with'

L apphed” ‘or practlcal” '

_ (b) Sc1ent1ﬁc research does not 1nclude act1v1t1es ofa type
'ordmarrly carried on as an incident to’ commercial or indus- -

trial - operations, as, for examiple, the ordinary testing or

'desrgmng or constructlon of equ1pn1ent burldmgs and simi-/ -

' lar structures

(c) Screntlfic research wrll be regarded as carrred onin

the pubhc interest:

~Supp.6-1-98 -
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1 If results of such research (1nclud1ng ‘any patents, B

'copynghts processes, or formulae resultlng from - such
‘research) are made available to the pubhc on a nondrs-
crmnnatory ‘basis;

2.! If'such research is performed for the. Umted States -
or any of its agencies or instrumentalities, or for a state or.

pohtlcal subdivision thereof; or

3. If such research is directed toward benefiting the
pubhc The following are examples of scientific research
which will be considered as directed toward benefiting the -

pubhc, and, therefore, which wrll be regarded as carrred
- on in; the public interest:

Example (1): Sc1ent1flc research carried- on for the

,1 o _DEPT. »loF/“TREASURY—T‘AXATION, .

purpose of a1d1ng in the screntlfrc educatron of college v

or university students; -
Example (2): Scientific - research . carrled on for the

purpose of obtaining - scientific information which is
pubhshed in a treatise, thesis, trade publication, or in -

any other.form that is available to the interested pubhc

- Example (3): Scientific - research carried on for the

puzpose of dlscoverlng a cure for a dlsease, or
Example (4): Scientific research carried on for the
~ purpose of aiding a community or geographrcal area by

';attractlng new industry to the community or area or by -

encouraglng the development of, or retention of, an

K 1ndhstry in the community or area. Sc1ent1f1c research

described-in this: paragraph will be regarded as carried / =

~ on in the public interest even though such research is f

‘performed pursuant to a contract or agreement under

which the sponsor or sponsors of the research have the

vrrght to obtain ownership or control of any patents,

copyrlghts, processes, . or formulae resultmg from such o

research

C(d) An organlzatlon will not be regarded as orgamzed

~and operated for the purpose of carrying on scientific -
research in the public interest and consequently will not .
+ qualify under Section 9(b)(1) as a “screntiﬁc” organrzatron_ o
- 1 'Such organlzatlon wrll perform research only for ‘
- -persons which are (dlrectly or indirectly) its creators and-

N

which' jare not described in Section 9(b)(1);. or

2.. Such organization retains, directly or indirectly, the

ownership or control of more than an insubstantial por-

tion of the patents, copyrights, processes, or formulde.
~ resulting : from its research and does not make such-pat- -
ents, copynghts processes, or formulae available to.the -
* public! For purposes of this Section a patent, copyright,
. process or formula shall be con51dered as made available -
to the 1pub11c if such patent copyright, process or formula’ i
is'made available to the public on a nondiscriminatory
- In addition, although one person. is granted the..

* basis.
exclusrve right to the use of a patent, copyright, process,

or forlnula such patent, copyright, process, or formula
shall be cons1dered as made -available to the public if the .

grantmg of such exclusive right is the only practicable

7 la can be utrllzed to beneflt the publlc

i
i . A

' . - \
|

i
o

s

manner in which the patent, copyright, process, or formu—_ »: L

)
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(e) The fact that any organization (including a college,
university, or hospital) carries on research which is not in
furtherance of an exempt purpose described in Section
9(b)(1) will not preclude such organization from meeting

the requirements of Section 9(b)(1) so long as the organiza- -

tion meets the organizational test and .is not operated for
the primary purpose of carrying on such research.

(f) The rules in this Section are applicable with respect to
taxable periods beginning after February 28, 1967.

18:24-9.11 Organizations carrying on trade or business -
(a) An organization may meet the requirements of Sec-

tion 9(b)(1) although it operates a trade or business as a

substantial part of its activities, if the operation of such
trade or business is in furtherance of the organization’s
exempt purpose or purposes and if the organization is not
organized or operated for the primary purpose of carrying
on an unrelated trade or business. '

(b) In determining the existence or nonexistence of such
primary purpose, all circumstances must be considered,
including the size and extent of the trade or business and

the size and extent of the activities which are in furtherance

of one or more exempt purposes.

(c) An organization which is organized and operated for
the primary purpose of carrying on an unrelated trade or
business is not exempt under Section 9(b)(1) even though it
may have certain exempt purposes, its property is held in
common, and its profits do not inure to the benefit of
individual members of the organization.

- (d) Any sale; amusement charge, use or occupancy by an
-exempt organization, in the course of a trade or business in
. substantial competition with privately operated nonexempt

business entities, is not directly related to the purposes of
the exempt organization. Except as specifically exempted in

N.J.S.A. 54:32B-9(e) and (f), such an organization shall, in
the conduct of the trade or business, pay and collect sales

and use taxes in the same manner required of a privately -

operated nonexempt business.

1. An exempt organizatibn is considered to be en-

- gaged in a trade or business in substantial competition
with privately operated nonexempt business entities to the
extent sales are made as follows: :

i. From a shop or store operated by such organiza-
tion; ' :

ii. By mail, telephone or facsimile orders accepted
by such organization on a regular, continuous or long
term basis; or

iii. By or through a nonexenipt business entity on

behalf of or under an agreement with such organiza- -

tion.

2. An exempt organization is not considered to be
engaged in a trade or business in substantial competition

24-39

with privately operated nonexempt business entities to the
extent sales are made by such organizations through
fundraising events or activities which are of relatlvely
short duration, and are not held on a regular basis during
-a calendar year; provided, however, that all proceeds
inure to the benefit of the exempt organization. Nothing
in this paragraph shall be construed as exempting sales
that are subject to sales and use taxes under (d)1 above or
N.J.S.A. 54:32B-9(f)(2).

'

Example 1: The operation of a booth selling sandwiches
and soft drinks at a state fair for two weeks a year is an
activity of relatlvely short duration and that is not held on a
regular basis during the calendar year. The exempt organi-
zation is not required to collect sales tax on the sandwiches
and soft drinks, : '

Example 2: The operation of a coffee shop one day a
week throughout the year is an activity that is conducted on
a regular basis. The exempt organization must collect sales
tax on the coffee shop sales. :

. 3. A shop or store as used in ‘(d)li above includes any'
place or establishment from which goods are sold with a
- degree of regularity, frequency and continuity. .

Amended by R.1985 d.44, effective February 19, 1985.
See: 16 N.J.R: 3298(b), 17 N.J.R. 480(a).
(d)1-+2 added.

- Amended by R.1991 d.577, effective December 2, 1991.

See: 23 N.J.R. 2005(a), 23 N.J.R. 3654(b).
Revised (d) and (d)1; added (d)li through iii; revxsed (d)2; re-
pealed (d)2i; added (d)3.
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R.-1206(b), 30 N.J.R. 2070(b).

18:24-9.12 - Sales of meals and rental of rooms to exempt
organizations . S

(a) Receipts from the sale. to exempt orgamzatlons of

food and drink in or by restaurants, taverns or other estab-

lishments in this State, or by caterers, including in the

_amount of such receipts any cover, minimum, entertainment - '

or other charge made to patrons or customers, and rental of
rooms to exempt organizations in a hotel shall be treated in
the following manner:

1. Whenever there is such a sale of food or drink, the
vendor shall charge and collect the sales tax thereon
unless an organization holding a valid exempt organiza-
tion permit (form ST-5A) furnishes the vendor with a.
valid properly executed exempt- organization certificate
(form ST-5) which has the name, address and registration
number of the exempt organization imprinted on the

* certificate by the Division of Taxation along with the
signature of the director;

2. Whenever there is a room occupancy, the hotel
" shall charge and collect the sales tax thereon unless an
organization holding a valid exempt organization permit
(form ST-5A) furnishes the vendor with a valid properly
executed exempt organization certificate (form ST-5)
- which has the name, address and registration number of

Supp. 6-1-98
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: the exempt organlzatlon nnpnnted on | the cert1f1cate by
the Division of Taxation along w1th the srgnature of the
director; .

3. Inall cases, the exempt orgamzatlon must pay the © -

- bill with organizational funds and the organization must-
“hold a valid exempt orgamzatlon permlt (form ST-5A) as
- of the date of the transactlon, '

4. Any organlzatlon holding a wvalid exempt organiza-
tion permit (Form ST-5A), which has paid the sales:tax in
ac,cordance{wrth the foregoing procedure, may apply to

the New Jersey Division of Taxation for a refund of the -
. tax if all the charges on which the tax was calculated-were

‘pa,id by the organization using OrganiZational funds.

Amended by R. 1976 d. 190, effective June 21, 1976.
See: 8 N.J.R. 356(e).. .
- Amended by R.1977 d.29, effective February 3 1977.
See: 9 N.J.R. 44(b), 9 N.J.R. 147(b). :
- Amended by R.1993 d.313, effective July 6, 1993 ,
" See: 25 N.J.R. 1486(a), 25 NJ R. 2899(c). C

'18:24-9. 13 - Student orgamzation purchases
(a) Student’ organizations within a school exempt from
tax under N.J.S.A. 54:32B-9(a) or (b) may be considered
integral components of the school and may make tax exempt
~purchases for educational purposes, including school spon-
sored fundraising activities and functions, and events such as
proms and similar activities, provided: :

1. The event or activity is sanctloned and supervrsed
by the board of educatlon school\ dlstnct or schoel
*" administration; D

2. Payment in the form of a check or voucher is made ,
‘from a ‘school, school dlstrlct or board of education
account, including a student- activities account maintained
under the auspices of the school and/or the' board of
educatlon and - T

3. Documentatlon is provxded to the vendor to prop-
erly evidence the tax exempt purchase. The only- accept- -
able documentation for private schools is a copy of a valid

ST-5 Exempt Organization Certificate. New Jersey pub- .

_ lic'schools are New Jersey government entities' and -as

-

‘such are not issued exemption certificates or exempt

_organization numbers. A school contract, letterhead, or
purchase order 31gned by a school offlcral is sufficient to
- document the exemption. : |

‘ ‘~(b) School affiliated teacheri'organizations" and - parent'

organizations that do not qualify as specifically exempted
parent-teacher assocmtrons and orgamzat1ons student orga-
nizations not sponsored by the school, and other school .

support * groups such as booster clubs and class’ alumni

.associations are net considered integral components of the
school.* They are deemed to be separate legal entities and |
may not use the school’s tax exempt documentation to make
tax exempt- purchases. ~Such. organizations may apply for
~and receive. exempt organization: permits, -if qualified for
~ exemption under N.J. SA 54 32B—9(b)(1) of the Sales and
’ Use Tax Act

 Supp. 6-1-98
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New Rule, R.1995 d.133, effective March 6, 1995.
See: 26 NJR. 4977(a), 27 N.JR. 936(a).
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CDF EXEMPTION CERTIFICATES

18: 24—10 1 Scope of Subchapter

» This Subchapter shall govern the issuance and acceptance '
of any OffIClal form of the Division of Taxation; the proper

use of Wthh entitles the 1ssuer to an exempt1on from sales
or use taxes o - : B
t‘ R " . [N .

18: 24—10'2 General requirements ’

" (a) A l vendor of taxable goods, serv1ces amusement

-charges or occupancies' is required to collect any tax im-'
posed by the Sales-and Use Tax Act (N.J.S.A. 54:32B-1. et ;.
seq.), unless the vendor shall have taken from the purchaser '

Ta certlﬁcate, signed by the purchaser and bearmg his name, -

address and certificate of authority number, to the effect
that the goods services, amusement charges or occupancies
' purchased are ot subject to the'sales or use tax by virtue of . .
- a statutory exemption set .forth in. 'such certificate: * ' -

(b) In the ‘case of an exempt organization ‘cevrtifvicate
(form ST-5), a vendor may accept a copy of form ST-5

- which has', the name, address and registration number of the

exempt orgamzatlon imprinted ‘on the certificate by the

Division of Taxation, along with the signature of the Di- =~
rector. On and after July 1,-1976, only certlfrcates issued i in

accordance with thls subsectlon shall be valld

\

As amended R.1976 d. 62, effectlve February 27 1976

" See: 8 N.JR.87(b), 8 N.L.R. 209(a).
- Amended by R.1998 d.288, effective June 1, 1998,
. See: 30N. J‘ R-1206(b), 30 NIR. 2070(b) ‘ o

18-24—103 Responsibility . PR

A seller or lessor who accepts in good faith any exemptlon '
certificate, which upon its face discloses a proper basis for

exemption is relieved of any” liability for collection or .pay-

~ment of tax upon transactlons covered by the certlflcate

i
o - Case Notes

Exemptro;n from sales and use tax for sales. of buses for public
* transportation mcludmg repair and replacement parts held not to apply

to bus repair services. Body-Rite Repair Co. v. Dlrector, Drv of

’ Taxatron 89 NJ 540, 446 A2d 515 (1982).

- Receipt of tax. exemption certificate from. buyer hablhty for sales
"tax. JR. Corelh Associates, . Inc. v. Director, Div. of Taxatlon, 14
. N.J.Tax 160 (AD 1993). .

Seller not absolved of hablhty for sales tax by good falth J R.

~Corelli Assoc1ates, Inc V. Dlrector Div. of Taxatlon, 14 N.J. Tax 160 .
(A.D.1993)." . ‘

-
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SALES AND USE TAX ACT

lI

| 18:24-12.3

- If the taxpayer’s average ‘annual compensatlng usev
’ tax llablhty for the previous three calendar years did not -

exceed $2,000, then, if the taxpayer incurs a. use .tax
- liability during the current calendar year, it shall file the
Annual Business Use Tax Return (form ST-18B) and pay
the use ta_x due by May 1 of the calendar year following
the year in which the liability was incurred. It shall not

~ . be required to file an Annual Business Use Tax Return
- for any year in which no use- tax habrhty was 1ncurred

(b) This sectlon shall be effective with respect to use tax
liabilities incurred on or- after January 1, 1995.

Example 1:" Partnership operatrng a fruit and vegetable v\
stand- sells no taxable items and is not required to collect

and remit sales tax. -The partnershrp paid its use tax liability
of $26.00 in 1992, $210.00 in 1993, and $87.00 in 1994. It

made a few purchases sub]ect to use tax in 1995, and its use

tax liability for ‘1995 is $12.00. It must file an Annual

- Business Use Tax Return for 1995 by May 1 1996

Example 2: Sole proprretor provrdrng dressmakmg, tailor-
ing, and-clothing alteration service sells no taxable goods or

‘services and is not requrred to collect and remit sales tax.
- The sole proprietor had no use tax liability in-1993 or 1995
* and paid its $45.00 use tax liability for 1994. Durmg 1996

the sole proprietor did not incur any- use tax liability.
Therefore, no- Annual \Busmess Use Tax Return 1s due for

the 1996 calendar year

Example 3: Corporation providing” professional medical
services sells no taxable goods or services and is not re-
quired to collect and remit sales tax. The corporation paid

its use tax liability of $1,500 for- 1993; $5, 100 for 1994, and
$2,300 for 1995. During 1996 it incurred no use tax liability
~ in January, February, March, July, August, or September.

It incurred use tax liability-of $200.00- in April, $10.00 in-

May, $65.00 in June, $1,000 in October, $600 00 in Novem-
ber and $100.00 December.
Tax Quarterly Return (ST-50) for each quarter, including

those. quarters when it incurred no use tax liability. - Its.

second and fourth quarter returns should be accompanied
by payments. It must also file monthly remittance state-

ments (ST-51) and pay monthly use tax due for . the months o

of October and November

Example 4: Del'aware' corporation sells'no taxable'goods :

or services in New Jersey and is not required to collect New

Jersey sales tax. - The corporation does, however, purchase

office equipment which it leases to New Jersey customers.
Its use tax liability has been under $2,000 every year. It
must nevertheless continue to file Sales and Use Tax Quar-
terly Returns (ST-50) in accordance w1th ‘NJAC.

18:24-11.2 because it~ purchases - property for lease and
therefore is not eligible to file the Annual Busrness Use Tax:

Return -

New Rule, R.1983 d:220, effective June 20, 1983. -
See: 1S NJ.R. 324(a), 15 NJ.R. 1039(b).

-~

ered to be food stores.
~ stores makes sales. of food or drink which are subject to tax,
it must collect the tax. For purposes of these rules, stores
)Wthh are principally engaged in selling food prepared and o
ready to be eaten are not food stores.. / v

It must file a Sales and Use "

2443

ll
Repealed by R. 1993 d.313, effective July 6, 1993.
See: 25 N.JR. 1486(a) 25 N.J.R.. 2899(c)
Section was “Transrtronal provisions for increase in tax rate
New Rule, R. 1996 'd.217, effective May 6, 1996.
“See: 28 NJ.R. 807(a) 28 N.J.R. 2403(a).

l
SUBCHAPTER 12. RECEIPTS FROM THE SALE
'OF FOOD AND DRINK

18 24-12.1 Scope of subchapter

Thrs subchapter ‘will. clarify the apphcatlon of the New - .
- Jersey Sales and Use Tax Act (N.J.S.A., 54:32B-1 et seq.) to - -
the sale of food and drink in or by restaurants, taverns or
other estabhshments and caterers.

Amended by R. 1993 d. 313 effective July 6, 1993
See: 25 NJ R.:1486(a), 25 N.J.R. 2899(0) '

18 24—122 Defimtlons

_The following words ‘and terms when used in this sub-
chapter shall have the following meamngs unless the con-

" text clearly indicates otherwise.

 “Food stores” shall mean any establishment which is-
prlnc1pally engaged in selling food or drink which is not
- ‘prepared and ready to be eaten. - Supermarkets, grocery
stores, fish markets, produce markets, bakeries and meat
markets are examples of the types of éstablishments consid-
When .a department within food

“For consumptlon off the premises” shall mean that the-

_food or.drink is intended by the customer to be consumed at -

a place away from the vendor’s premrses

“For consumptron on the’ premrses” shall mean that the
-food or drink sold may be 1mmed1ately consumed on the.
premrses where the vendor conducts his business.

“In determmrng whether an item of food is sold for -
1mmed1ate ‘consumption; there shall - be consrdered the -
customary consumptlon practlces prevarllng at the selllng :
facrhty -

“Premrses shall mean the total space and facilities in or

" on which the vendor. conducts his business, 1nc1ud1ng, but

not limited to; parkmg areas for the convenience of in-car
consumptron, counter space, indoor or outdoor tables
charrs benches and srmllar convenience.

18: 24—12 3 Recelpts subject to sales tax

(a) Sales tax is imposed on the recelpts including any
_cover, minimum, entertainment. or other charge, or the
value of a coupon, from every sale of food and drink of any

‘Supp. 6-1-98
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nature sold in or by restaurants, taverns or other estabhsh—
ments in this State or by caterers: v

1. In all instances where the sale is for consumptlon
on the premlses where sold; '

2. In those instances where the sale is for consump-
tion off the premises of the vendor and consists of a meal,
or of food prepared and ready to be eaten, including
sandwiches and other ‘food or-drink, unless the food and
drink; other than sandwiches, is sold in:

i An unheated state; and

ii. The same form and condition, quantities and

packaging commonly used by food stores not principally
engaged in selling foods prepared and ready to be
caten.

(b) The following establishments, as well as other estab-
lishments engaged in the sale of food and drink for con-
sumption on or off premises, are required to collect the tax:

Fast Food Operators

Automats Pizzerias
Cafes Hamburger and Hot Restaurants
Cafeterias Dog Stands ‘Sandwich Bars
Carry-Out Ice Cream Stands and Shops
Restaurants Lunch Bars, Counters Snack Bars
Caterers and Rooms Soda Fountains
Chili Parlors . Luncheonettes Sushi Bars
Dairy Bars Mobile Vending Taverns, Grills
Delicatessens Operators and Bars
Diners Oyster and Clam Bars Wiener Restaurants
Drive-in
Restaurants

“(c) The determination of whether food and drink is sold
either in a heated or unheated state must be made accord-
ing to the vendor s method of merchandising,

1. If the vendor attempts to maintain the food at a
temperature which is warmer than the surrounding air
temperature by using heating lamps, warming trays, ovens
or similar units, or cooks to order, the vendor is selling
food in a heated state.

2. If the vendor sells prepared food items from units
maintained at or below surrounding air temperature, such

sales are sales of prepared food in an unheated state. -

Example: A food store sells potato salad by the pound
and also sells* hot pastrami by the pound for home
consumption. The potato salad is not taxable but the
pastrami is subject to tax.

Example: A supermarket sells barbecued chicken hot
from a rotisserie to be taken home and eaten. Thisis a
taxable sale of heated food.

3. Food sold in an unheated state is taxable when sold
as sandwiches or as meals ready to be eaten when ar-
ranged on plates or platters as individual or multiple

_servings regardless of how the sales prlce is arrived at
(pound versus serving).

Supp. 6-1-98

4. Food or drink sold in .‘an unheated state is not.

subject to tax when commonly sold in food stores in bulk,

* by weight, by the dozen (or part thereof) or by volume "

(gallon, quart, etc.) for off premises consumption.

i. The exemption for food or drink provided in this
paragraph does not include any item classified as a
candy or confectionary or carbonated soft drinks and
beverages.

5. Sales of heated and unheated food in combination
on plates or as dinners are subject to tax on the total
charge.

Example: A supermarket sells and arranges cold cuts
on platters for customers. The customer is charged by
the pound for cold cuts. Sales of this type are taxable.

Example: A take-out establishment sells ten pieces of

chicken, six rolls and one pound of potato salad as a

meal for three persons and charges one price for the
" package. A sale of this type is taxable in full.

Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). -

" In (b), inserted a reference to Sushi Bars.

Case Notes

Face value of nonreimbursable coupons was not taxable as receipt
from sale of food or drink. Burger King Corp. v. Director, Div. of
Taxation, 224 N.J.Super. 628, 541 A.2d 241 (A.D.1988).

Face value of nonreimbursable “two for one’ coupons not “credit”
subject to sales tax. Burger King Corp. v. Director, Div. of Taxation, 9
N.J.Tax 251 (1987), affirmed 224 N.J. Super 628,541 A.2d 241

18:24—12.4 ~Sales through vending machiues

Sales of food and drink through vending machines are
subject to -sales tax. (See N.J.A.C. 18:24-16.1, et seq. and
18:24-17.1, et seq.)

18:24-12.5 Receipts exempt from sales tax

(a) The tax imposed on the sale of food and drink shall '

not apply to the following:

1. Food and drink sold to an airline for consumptlon
in ﬂlght

2. Food or drmk sold in an elementary or secondary
school at a restaurant or cafeteria located on the premlses
-of such schools;.

3. Food or drink sold to an enrolled post”secondary
.school student under the terms of a contractual agree-
ment whereby the student does not pay cash when served.
The sales may be made at a restaurant, tavern or other
establishment on the premises of the sc¢hool which is a
post secondary school or in ajfraternity, sorority or eatmg
club operated in connectlon therewith;

24-44



AT

SALES AND USE TAX ACT

18: 24—12 7

Example: A student who has paid a se_mester charge
for room and board or board alone has entered into a
contractual arrangement for food and drink. - The. ar-
rangement provides for a'fixed number -of meals over
the duration of the contract, which are served in desig-
nated areas. The student is provided with identifica-
tion, which entitles the student to be served meals.
This plan qualifies for the‘exclusion. :

4. Food or drink sold to an enrolled post secondary
school 'student who is not a participant-in a student food

plan as described in (a)4 above at a restaurant, tavern or

other-establishment on the premises of the school of his
- or her enrollment or in a fraternity, sorority or eating club

operated in- connection therewith. A student purchasing.

food or drink otherwise subject to the tax can be required
to exhibit to the vendor/cashier a.valid student identifica-

tion card at-the time of purchase in order to document

the exemptron

5. Food or drink provrded as all or part of a food
service project funded by government or by private non-
profit organizations to certain elderly or disabled persons
for: :

i. Meals especially prepared for and delivered to
homebound elderly, age 60 or older, and to disabled
persons.

location outside of the home to the otherwise home-
bound elderly persons, age 60 or older, and otherwise
homebound dlsabled persons.

6. Food and drink furnished by an employer to employ-
ees for the employer’s “convenience, where assigned a
money value for purposes of: inclusion in remuneration,
which is the basis for computing the employer’s contribu-
tion to the unemployment insurance fund; social security;

or meeting minimum wage requirements (regarding em--

ployees of hotels and restaurants). To-qualify for exemp-
tion, no cash may change hands as payment for the food
and drink and the assigned value of such food and drink

- cannot be classified as income for Federal or New Jersey
income tax purposes.

7. Food or drink included in the total charges made

by a rest home, residential health care facility, nursing.
home and boarding home licensed- by the Department-of

Health, Department of Human Services or the Depart- .

ment of Community Affairs to resrdents for board, shelter
and care.

(b) See N.J.A.C. 18: 24—9 12 regardmg sales of food and
drink to exempt organizations.

Amended by R.1990 d.74, effective February 5, 1990.
See: 21 N.J.R. 1107(a), 22 N.J.R. 363(c).

Added new exemption at (a)5, recodified 5-7 to 6-8.
Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).

ii. Meals prepared and served at a group sitting at a.

\

In (a)6; substituted ‘employer’s” for * employee s’ precedmg conve.-"
nience” in the first sentence.

18 24—12 6 Subsrdlzed employee cafeterras and food
service operations

(a) An employer who by contract or otherwrse engages a
caterer or food service contractor to provide food and drink
or, service to employees at the employer’s expense is the
purchaser of food and drink subject to the sales tax.

Example: Employer E provides food and dr1nk to his_
employees without charge. E contracts with a food

service contractor F to prepare and serve the food and

drink for a fee to be paid by E. The fee paid by E is -
subject to tax as a recerpt from the sale of food and

drlnk

(b) Sales of food, drlnk or service to employees through a
cafeteria on an employer’s premises are subject to the sales
tax, except as provided in N. J A.C. 18:24-14. 3(a)6

Example: Employer E maintains a cafeteria or restau-
- rant on his premises for the purpose of selling food and
drink to his employees. The sale of the food and drmk
to the employees is taxable. :

' (c) (Reserved)

L

(d) If a subsidy based on 1nd1vrdual sales of food and
.drink is paid by an employer in addition to a specified
amount paid by the employees, both -amounts are taxed as -
the receipt from the sale of food and drink.

\ Example: Employer E will pay $0. 50 to a caterer for
each sale of food and drink to E’s employees. E’s
employees, will pay any amount due which exceeds the

. $0.50 paid by E. Both the amount paid by the employee ‘

- and the $0.50 paid by E are taxable receipts from the
sale of food and drink.

/

(e) The caterer or food service contractor is a vendor

'requrred to “collect the tax. on receipts from erther the =

employee, employer or both. |

Amended by R.1998 d. 288 effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). o o
In (d), inserted “based on mdlvrdual sales of food and drmk” v

’followmg subsrdy

24-45

18: 24—12 7 Gratuities and service charges '

(a) Any charge made to a customer is taxable asa reoelpt .
from the sale of food or drink unless: ,

1. The charge is separately stated on the blll or’ in-
voice given to the customer; and ' :

2.  The charge is specrfrcally des1gnated asa graturty,
and -

3. All such monies received are pard over in total to
. employees. -

Supp. 6-1-98
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' ‘_SUBCHAPTER 13. TRASH REMOVAL SERVICE

18: 24—13 1 Trash removal service on regular bas1s tax »

) exempt

. Trash removal serv1ce when performed on a regular.

contractual bas1s for a term of not less than 30 days 1s not
sub]ect to tax. e :

'18 :24-13. 2 Trash removal service definedv B

(a) Trash 1nc1udes  garbage or rubblsh

(b) Removal 1ncludes only the operatlon of prcklng up

and physically removmgcoontamed waste from the premises

~‘and does not include activities related to maintaining or -

'setvicing property or any processing of the waste product.
Removal would, therefore, not include sweeping ‘parking

’ lots, snow removal ‘and construction site" clean-up, or a
process such as septic tank cleamng

(c) Examples of trash removal serv1ce would 1nclude cir- -

cumstanoes wheK

1. A private company removes trash from baskets;
“located in a building and ‘collects the trash in larger

_ receptacles for removal from the premrses or .

2. A prlvate company prcks up garbage ata house or

3 A prlvate company pleS up mdustrlal sawdust at a
plant ‘

Amended by R 1993 d 313, effectlve July 6, 1993
See: 25 N.J.R. 1486(a), 25 NJ.R. 2899(c)

)

Case Notes

Taxpayer who provrded service cleaning parking lots was not’ engaged

- in integrated process of trash removal for purposes of sales and use tax -
‘exemption where, although taxpayer used vacuum system to remove dirt

- from parking  lots and -place it in dumpsters, separate  entity was -

responsible for removing material from dumpsters. D. P.S. Acquisition

i SUBCHAPTER 14 TAXABILITY OF HOSPITAL

SALES AND SERVICES

" - 18 24—14 1 Hospltal sales may be exempt

. Supp 6198

‘N.J.S.A. 54:32B-9(b)(1) permits a hospltal which has '

_ quahfled as. an exempt orgamzatlon to make sales which are
not subject to the sales and use taxes - 1mposed under the; '

. New Jersey Sales and Use Tax Act I

18 24—14 2. Modlficatlon by hospltal sales exemptlon for L

retail sales
(a) The exemption prov1ded in N.I. AC 18:24-14.1 'is

modlﬁed by N.J.S.A. 54:32B-9(c) which" prov1des in part

that the retail sales of tangible personal property by any

shop or store operated by such organization shall be subJectb

to the tax unless the purchaser is an exempt orgamzatlon

(b) In accordance w1th the foregomg, ‘the followmg are
examples of taxable retall sales -

1 Meals sold to ws1tors

2 Sales of cosmetlcs, candy, souvenirs and other 31m1-‘

- lar merchandlse

Amended by R.1993 d 313, effective July 6, 1993

- See: 25NJR. 1486(a), 25 NJR. . 2899(c).

18 24—14 3 Hospltal sales speclfically exempt

(a) The followmg sales by squahf1ed hospltals are not
‘considered retail sales subject to the sales tax. These may be -
considered a gulde to the leglslatlve 1ntent w1th respect to

exemptlon : s o

1. Drugs med1c1nes and meals furmshed patlents and '
o consumed on: the premlses

2. Charges for oxygen blood plasma and blood ad- -

' »mmrstered to patlents
3. Dressmgs and bandages applled in the hospltal

4, Charges for X-ray and radiation treatments, braces,

* splints, casts, therapeutic diets and 1ntravenous solut1ons

' furmshed patients; .

5. Charges for aneSthesia-supplies'and laboratory test;*

6. Meals sold in a cafetena used: exclusrvely by hosp1-
tal employees o : ‘

‘As amended R 1980 d 196, effectlve May 6 1980
‘ See: 12NJ.R. 219(a), 12 N.J.R.-354(d). -

o~

SUBCI—IAPTER 15. TAXABILITY OF CERTAIN
Corp. v. Dlrector, Div.: of Taxatlon, 16 N.J.. Tax 292 (Tax Ct. 1997) o :

LINEN RENTALS

18: 24-15 1 Ad]ustment of linen rental tax hablhty

A Pursuant to the prov1s10ns of the New Jersey Sales and
- Use Tax Act, the total charge for the furnlshmg by rental of
“laundered dust cloths, mats, mops, industrial wiper cloths ,
_fender covers, bed llnens hospital linens, table linens, linen

.supply towels -and other cloths may be adjusted in the
- manner prescribed in- this subchapter to. determme the .

pOI‘thl'l thereof subJect to the sales tax

o

Amended by R. 1998 d.288, effectxve June 1,1998.
See: 30 N.J.R. 1206(b), 30 NJR. 2070(b)

- 18: 24—15 2 Reductlon percentage of adJusted charge

~ The total charge for the' furnishing of any product enu- -
merated in N.J.A.C. 18:24-15.1 may be reduced by 66 2/3 :

percent of the total charge v »

] . - ‘
As amended, R.1980 d.489, effective November 6, 1980, - -
See: 12NJR. 619(a), 12 NJR. 729(b). -
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1.~ Cows raised for their milk for sale;
ii. Pigs raised for their meat for sale;
iii. Horses bred and raised for sale;

iv. Draught animals used for productive farm work;
and '

v. Herding dogs used by a sheep farmer.

2. The following are not examples of “farm animals”
as nsed in this subchapter:

i. Farmer’s pet dogs, hunting dogs, watch dogs;
‘ii. Horses being boarded and trained for customers;
and . o :

iii. Animals not raised for sale, which are used on
the premises where they are maintained for purposes
other than farm work, for example, trout in a stream
stocked for fishermen, animals in a pettrng 700, horses
in a'riding academy.

“Farmer” means a person who owns, operates or manages
a farming enterprise for gain or profit. .

“Farming enterprlse means a business or part of a

~ business which, using land and improvements to the land, is

engaged primarily in producing agrlcultural or horticultural
commodities for sale.

.,

(' \ 1. The followrng are examples of “farmlng enterpris-
‘ es .

i. A fruit orchard that ralses apples, pears and
cherries for sale to the public;

ii. A tree nursery that grows trees for sale to con-
tractors and property owrers;

ili. A game farm that raises pheasants and other
game animals for sale to butchers supermarkets and
sporting clubs;

iv. A fish hatchery that raises- flsh for sale to restau-
rants food stores and frsh processors

v.. A cranberry facllrty.‘ that grows cranberries for
sale to distributors and food proce'ssors

vi. A greenhouse that grows ﬂowermg plants for
sale to retall stores;
vii. A sod farm that gro\iissod: for s_ale to landscap-
ers; . o :
Vi A poultry farm ,thatf‘raises chickens for their
meat and eggs for sale;

ix. A horse farm that breeds horses for sale to horse
dealers and to the publrc

X. A dairy farm that raises cows in order to sell

' thelr milk;

2451

18:24-19.2

xi. A grain farm that produces crops for either
human consumption or livestock forage; and

xii. A vegetable farm.
2. The following are not “farming enterprises”:

i, Ahorse boarding enterprise;

ii. A horse training enterprise;

iii. A botanical garden primarily engaged in display-
ing plants;

iv. A hunting game preserve;

v. A lake that is stocked w1th trout, for sporting and
recreational use;

i. - Farmers’ mérkets, produce stores, dairy product
-stores, florist shops;

vii. A kennel that raises dogs for sale; and
"viri. Rural property on which the owner may grow

~or raise horses, barnyard animals, flowers, vegetables
and fruits primarily for his own use rather than for sale.

“Handling and preservatlon means the care and mainte-
nance of farm animals and of agricultural and horticultural
commodities during production for sale and up to the point
when the commodity reaches a marketable state, and the
prevention of spoilage or deterioration of agricultural and
horticultural commodities during and after production until
they reach a marketable state.

“Production services” .means services purchased by a
farmer that are part of the process of planting, breeding,
propagating, feeding, fertilizing, raising, or harvesting agri-
cultural or horticultural commodities on that farmer’s farm-
ing enterprlse for the purpose of selling those commodities.

1. The fol]owmg are ‘examples of “production ser-
vices”:

i. | Plowing a field in pre,pa_ration for planting;

ii. Spraying pesticide on a sod field;

iii. Shoeing horses used for breeding purposes; -
iv. Shearing sheep raised for their wool; and

v. Picking and paclhng berries grown for sale.

2. The following are not examples of “production
services”

i. Cleaning a retaﬂ store facrhty 0perated by ,the -
farmer;

ii. Services of repairing farm production equipment;
iii. ,Grooming pet horses; and ‘
1v Making repairs on farm workers’ housmg

New Rule, R.1971 d. 195 effective November 1 1971.
See: 3 N.J.R. 276(a), 3 N.J.R. 208(a).

Supp. 11-6-00
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Amended by R.2000 d.439, effectrve November 6, 2000
See: 32 NLI.R. 2663(a), 32 N.I.R. 3997(b).
Rewrote the section.

Case Notes

Chemicals purchased to clean and sanitize milk processor’s lines,
fillers and tanks held not-sales tax exempt as property used and
consumed on a farm because taxpayer failed to establish that its
operation was a dairy farm, and the chemicals were not used to handle
and preserve farm products on a farm premises. Tuscan Dairy Farms,
Inc. v. Director, Div. of Taxation, 4 N.J.Tax 92 (Tax Ct.1982).

‘18 24-19.3 'Scope of exemption

" (a) The exemption provided by N.J. S.A. 54: 32B—8 16 ap-
plies to the purchases of:

1. Tangible personal property,
2. Productions scrv1ces, and

3. Conservation services:

(b) The exemption applies only when the property or
service is purchased for use or consumption directly and
primarily in the production for sale, handling for sale or
preservation for sale of agrlcultural or horticultural - com-
modltles

(c) The‘exemption provided by N.J.S.A. 54:32B-8.16 ap-
plies only to purchases by the farmer of property or services
to. be used in that farmer’s own farming enterprise. -

1. The exemption does not apply to.purchases by a
contractor of tangible personal property to be installed on

a customer’s farm premises or consumed during the work

performed by the contractor on that property.

2. The éxemption does not apply to purchases of
items used by a service provider in rendering services to a
farmer, regardless of whether the services rendered will
be exempt. .

(d) The exemption does not ap‘ply to purchases of the
following categories of tangible personal property:
1. Automobiles;
2. Energy; and

3. Materials used to construct a building or structure,
with the following exceptions:

i. Silos;

ii. Greenhouses;

iii. Grain bins; and

iv. Manure handling facilities.
New Rule, R.1971 d.195, effective November 1, 1971.
See: 3 N.JR. 276(a), 3 N.J.R. 208(a).
Amended by R.1993 d.313; effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.2000 d.439, effective November 6, 2000.

See: 32 N.J.R. 2663(a), 32 N.J.R. 3997(b)."
Rewrote the section.

Supp. 11-6-00

18:24-19.4 Direct use

(a) In order to be exempt under N.J.S.A. 54:32B-8.16, a
farmer’s purchase of qualified tangible personal property or
services must be used directly in the production, handling or

preservation for sale of agricultural or horticultural com-

modities on the purchaser’s farming enterprise.

(b) In determining whether a service or an item of tangi-

ble personal property is used directly for an exempt pur-

pose, the following factors are to be considered:

1. The physical proximity of the item in question to
the production, handling or preservation for sale process
in Which it is used;

2. The proximity of the time of use of the property or
‘'service to the time of use of other property or services
employed before or after it in the production, handling or

- preservation of agricultural or horticultural commodities;
and

3. The active causal relationship ‘between the use of
the property or service in . question and the production,
handling or preservatlon of an agricultural or hortlcultural
commodity.

(c) Tangible personal property and services qualify for
the farm use exemption when used primarily in growing

" agricultural or horticultural commodities, or in preserving

agricultural commodities from the time of harvest until they
are in a marketable state, or in maintaining farm animals or

handling agricultural and horticultural commodities until

they reach a marketable state.

1. Tangible personal property used in planting, propa-
gating, growing, feeding, stimulating growth, or raising
plant and animal agricultural or horticultural commodities
is used directly in production for sale, for example, tilling
equipment used in a vegetable farm, seeds used in a
forage crop farm, fertilizer used in a sod farm, feed
scoops used in a poultry farm, bull semen used in a cattle
ranch, incubator used by a poultry farm. Repair and
replacement parts for. exempt farm equipment are also.
exempt from tax; but repair services are taxable.

2. Services of an outside service contractor of tilling,
planting, or harvesting are used directly in production.

3. Property used to extract or separate an agricultural
or horticultural commodity from farm animals, the soil,
water, or plants is used directly in production, for exam-
ple, milking equipment, egg collecting equipment, cherry
picking devices, combines, sheep shearing tools, and ropes
used by a tuna aquaculture enterprise.

4. Services of an outside service contractor of extract-
ing agricultural or horticultural commodities from farm
animals, soil, water or plants for the farmer are used
directly in productlon for example, picking fruit for an
‘orchard, shearing sheep for a sheep farm, aerial spraying
of pesticide on an orchard.

24-52
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i. Crates used to store farming implements on the
farm qualify for the container exemption;

ii. Returnable and nonreturnable pallets used by a
sod farmer to ship sod to market qualify for the con-
tainer exemption; and

ili. Burlap used to wrap the root balls of trees dug
for sale on a tree farm qualify for the container exemp—
tion.

(b) The sale, rental or lease of a commercial truck,
having a manufacturer’s gross vehicle weight rating/in excess
of 18,000 pounds, and registered as a farm vehicle pursuant
to N.J.S.A. 39:3-24 or N.J.S.A. 39:3-25 is exempt from sales
or use tax pursuant to N.J.S.A. 54:32B-8. 43(a)(3) See
N.J.A.C. 18:24-7.18.

(c) A properly executed Exempt Use Certificate (ST—4)
shall be used to support a claim for exemption based on (a)
or (b) of this subsection.

New Rule, R.2000 d.439, effective November 6, 2000.
See: 32 N.J.R. 2663(a), 32 N.J.R. 3997(b).

SUBCHAPTER 20. COMMERCIAL ADVERTISING
FILM NEGATIVES, ORIGINAL
PRODUCTION VIDEO TAPE AND SIMILAR
MATERIALS

18:24-20.1 Scope of rule

This section is intended to clarify the application of the
Sales and Use Tax Act (N.J.S.A. 54:32B-1 et seq.) to the
use of commercial advertising film negatives, commercial
original production video tape, and similar materlals stored
in New Jersey.

R.1972 d.27, effective February 9,71972.
See: 4 N.J.R. 54(b), 4 N.J.R. 12(b).

18:24-20.2 Taxability

(a) Where, after the original commercial advertising mo-

tion picture negative is finally edited and completed outside
of the State of New Jersey, and after one or more duplicate
negatives and/or one or more fine grain master positives are
made outside the State, the original negative, with or with-
out said dupes or fine grain masters, is or may be brought
into New Jersey for various purposes, including the storage

thereof, the person bringing the same into the State is -

subject to the New Jersey compensating use tax on the use
of each of such original negatives, duplicate negatives or
fine grain master positives at the time each of them is
brought into the State, regardless of the nature or extent of
the subsequent use of each of said original negatives, dupe
negatives or fine grain master positives.

24-57
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(b) Under the circumstances described in subsection (a)
above, whether original negative, duplicate negative, -or fine
grain master positive, the State compensating use tax shall
be computed upon the raw stock cost of the film, plus the
cost of laboratory development of each original negative,
duplicate negative or fine grain master positive brought into
the State. The raw stock cost of the film is the price paid
for the quantity of the film brought into the State as if
unexposed. The cost of laboratory development is the
compensation paid to an outside laboratory. If the develop-
ment process is performed in and by the user’s own labora-
tory and/or affiliated laboratory, the cost of laboratory de-
velopment may be determined from its own records or in
lieu thereof, the cost shall be the compensation charge for
similar development by another outside laboratory in the
same area at the time of development. Where the duplicate
negative or fine grain master positive is made by an outside
laboratory which also furnishes the raw stock film, the cost
with respect to such duplicate negative or fine grain master
positive shall be the laboratory’s total charge therefor.

(c) Where, after the commercial original production vid-
eo tape is finally edited and completed outside of the State
of New Jersey, and after one or more original protection
duplicates and/or one or more air master tapes applicable to
both high band and low band video tape recording, are
made outside the State, the original production video tape
with or without said original protection duplicates or air
master tapes is or may be brought into New Jersey for
various purposes including the storage thereof, the person
bringing the same into the State is subject to the New Jersey
compensating use tax on the use of such original production
video tapes, original production duplicates or air master
tapes at the time eachof them is brought into the State
regardless of the nature or extent of the subsequent use of
each of said original production tapes, original protection
duplicates or air master tapes. '

(d) Under the circumstances described in subsection (c)
of this Section, whether - original production video tape,
original protection duplicate or air master tape, the State
compensating use tax shall be computed upon the raw stock
cost of the tape plus the cost of machine time (processing of
video tape) of each original production video tape, original .
protection duplicate or air master tape brought into the
State. The raw stock cost of the tape is the price paid for
the quantity of tape brought into the State without the cost
of machine time. The cost of machine time is that paid to
an outside laboratory. If the machine time is in and by the
user’s own laboratory and/or affiliated laboratory, the cost of
the machine time may be determined from its own records
or, in lieu thereof, the cost shall be the compensation for
similar cost of machine time by another outside laboratory
in the same -area at the time rendered. Where the original
protection duplicate or air master tape is made by an
outside laboratory which also furnishes the raw stock tape,
the cost with respect to such original protection duplicate or

Supp. 11-6-00
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. for.

R:1972 d.27, effective February 9, 1972
See: 4 N.J.R. 54(b), 4 N JR. 12(b)

 SUBCHAPTER 21. (RESERVED)

' SUBCHAPTER 22. SALES MADE BY FLOOR
COVERING DEALERS
_18 24-22. 1 Scope of subchapter

This subchapter is de51gned to clarify the tax obhganons
of persons who sell and/or install floor coverings including;
\but not limited to, carpetlng, llnoleum t11e and paddlng

; As amended, R.1980 .d.102, effectrve March 5 1980.
See: 12 N.J.R. 96(b) 12 NJ.R. 224(d)

: 18'24—22 2 - Floor coyering dealer transactions

(a) Wherever an installation serv1ce is rendered in con-

junction with the sale of floor coverings, the agreement for

“such service is treated as a transaction separate and distinct -
from the sale of the floor covering: :Sales of floor coverings -

* are, therefore, subject to the New Jersey Sales and Use Tax
regardless of any . incidental agreement to install the ‘floor
-covering. ‘The vendor must collect the sales tax from his
customer on the sales price of the floor covering whether or
not the installation results in-a capital improvement to the
'real estate, unless‘the customer furnishes the vendor with a

- properly executed exemption certificate;.or ‘unless the ven-
dor- delivers the ﬂoor covermg to.a pomt out51de of New -

Jersey.

(b) Excluded “from the term “floor covering” -are the. /
~‘supplies which beoome part of the floor covenng 1nstalla- k
v tlon : \ '

“'Asamended R.1978 d.320, effective September 13; 1978 T
See: 10NJIR. 362(a) 10 NIR. 457(b). Co o

s

Supp. 11-6-00

 air master tape shall be the laboratory’s total charge there-
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18: 24—22 3 Installatlon services :
(a) Every person who 1nstalls ﬂoor covermg is a contrac-
 tor.

1. When a floor COVering dealer performs an installa‘- '

tion service, he is required to either pay: sales tax at the
time supplies for use in the mstallatlon service are pur-

chased .or remit use tax upon.the cost of supplres with-.

drawn: from his sales mventory for use in the installation
servrce oo

2 Any other person who  installs ﬂoor covering' is

‘required to pay sales tax at the time supplies for use in

the 1nstallat10n service are purchased.

3. Supphes include, but are not 11m1ted to, underlay-
ment,’ nails, staples plywood strips, adhesrve tape and
‘cement. :

(b) The installation of ﬂoor covering results in a capital
improvement only under certain conditions. An installation
of a floor: covering results in a capital improvement only

“ where the' floor covering is permanently affixed to a sub-

floor. A subfloor may be composed of any material, such as

- boards, plywood, underlayment' or cement, which is. not
.. considered to' be a material which customarrly or normally

serves as a finished floor. For sales tax purposes a subfloor

- is also a finished floor whose value is no greater than that of -

the conventional subﬂoor because of deterioration through

, damage or age

(c) Where the installation of a floor covering has resulted

ina capltal improvement to real pproperty, the installer,

whether -he be the vendor of the floor covering or another ' ‘\\

. person, may not, collect the sales tax from the real property

owner on his charges for labor and services in 1nstalhng the -
floor covermg, provided that:

1. ~The charges for the labor and services are charged
~for and stated separately from the charges for the ﬂoor
covenng

S (d) A floor covering, installation made in New J ersey does

‘not result in a capital improvement if the floor covermg has

not been permanently affixed to a subfloor;

1. For sales tax purposes, the person who makes. such

installation is required to be registered with the New

Jersey Division of Taxation, to collect the sales tax from

his customer on the installation charges (as well as on the
* charges for floor covermg) and to remit the tax to the
- D1v1510n .

_ Next Page is 24-60.1
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18:24-22.5

2. For business personal property tax purposes
(N.J.S.A. 54:11A-1 et seq.) the floor covering is taxable as -
business personal property where its mstallatron does not
result'in a capital 1mprovement :

As amended, R.1978 d.320, effective September 13, 1978
See: 10 N.J.R. 362(a), 10 N.J.R. 457(b).

As amended, R.1980 d.102, effective March 15, 1980

See: 12 N.JR. 96(b), 12 NIR. 224(d).

18 24-22.4" Floor covermg when capltal 1mprovement,
: dealer records :

(a) Smce it is usually difficult or 1mpractlcal to determme
the character and condition of a floor after a floor covering

has been permanently affixed to ‘it, an installer. of floor

coverings should be prepared to- satisfy - the New Jersey
Division of Taxation, in case of audit, of each ]ob claimed to -
be a capltal 1mprovement Sy

(b) It is suggested that the installer’s permanent records
contain the following: 1nformatron *regardlng each capital
1mprovement job:

1 ‘The composmon of the subfloor upon Wthh the
floor covering was permanently affixed. (For 1nstance
~cement, plywood diagonal tongue- and-groove).

2. 'In cases of deterlorated finished floors, ‘the cause
and degree of deterioration. -

3. Where premstallatlon work was requlred——for in-
stance, where previously cemented linoleum was removed
before the new floor covering was permanently afflxed—a

statement to that effect should be retained. ¢

‘4. Any other information that would enable an audi-
tor to Verify the performance of :a capital improvement.

Amended by R.1998 d.288, effective June 1,1998. -

See: 30 N.JR. 1206(b) 30 N.JR. 2070(b).

Ca_se Notes-
-Hardwood floor refinishing services did not entitle taxpayer to capital

. improvement exemption. Newman v. Director, Div. of Taxation, 14

N.J.Tax 313'(1994), affirmed 15 N.J. Tax 228.

18:24-22.5 Examples

(a) The ABC Carpet Company of Red Bank New Jersey
agrees to sell 60 square yards of wall-to-wall carpeting to
Mr. Abel and install it over the finished floor in his living
room in Rumson, New Jersey. The price of the carpet is
$10.00 per square yard and the mstallatlon charges are $2.00

" per square yard, .

1. This 1nsta11at10n does not result in a capital im-

provement. Consequently, ABC must charge the: sales <
‘tax on both the $600.00 cost of the carpet and on the
$120.00 1nstallat10n cost.

- charges for the tiles.

basement game room in' Short Hills, New Jersey. The -
agreement stipulates that the work performed will resultina
permanent installation. . The costs are to be: $10.00 per: -

" square .yard for the carpet and $2. 00 per square yard for. -

installation.

*This .type of installation results in a capital im- -
provement., Therefore, there ‘is no sales tax on the
$120.00 installation charge provided that Mr: Baker issues

. a certificate of capltal improvement to CDE. The $600. 00
charge for carpet-is sub]ect to the sales tax.

(c) Mirs. Charles decides to have new v1nyl tiles laid on
her kitchen floor in West Orange, New Jersey. She pur--
chases vinyl tiles from her neighborhood floor covering
dealer together with “liner”, a tarred paper used between

! the: ﬂoor and tiles, and adhesive cement. She properly pays

the sales tax on the total amount of these purchases.

- 1. Mrs Charles then locates a floor coverlng instal-
ler who advertises himself as such in the yellow pages.
This installer agrees to remove the existing floor covering
and install the liner and new tiles in a manner which will

- result-in the permanent affixation of the tiles. No sales
tax is due on -the charges made for~ this installation

j

(d) Mrs Darling, who hves in Ewing TOWHShlp, New'
Jersey decides to have new vinyl tiles laid on her kitchen
floor, as did Mrs. Charles in (c) above. However, Mrs.

Darling purchases her tiles from a Pennsylvania floor cover- =~

ing dealer who delivers them to her New Jersey address.
Not being registered with the New Jersey Division of Taxa-
tion, this dealer does not add the New Jersey sales tax to the
Mrs. Darling owes the New Jersey use
tax to the State of New Jersey upon receipt of the tiles, and
should remit" the same to the New Jersey Division of

. Taxation with a properly completed Use Tax Return (Form :
‘ ST—18) :

(e) The. FGH Floor Covering Company of Lambertville,

"New Jersey enters into an agreement with a resident of

Pennsylvania to replace a -tiled kitchen floor (a capital
improvement) and to cover a finished living room floor with -
wall-to-wall padding and carpeting (not a capital improve-
ment) in.the customer’s Pennsy’lvania residence: '

1. No sales tax is due either on these sales of tangible
personal property or on the services, since the sales of the
tiles and carpeting-are deemed to have taken place out-of-

~ State, and the taxable service of installing the carpeting -
was performed out-of-State.- The permanent installation -

- _of the kitchen floor tiles constitutes a cap1ta1 nnprove-
ment in any case. : '

(f) The DK Floor - Covering Company . of Bergenfleld
New J ersey enters into a contract with Eureka Developers, a

"+ "builder of tract homes, to cover by a permanent affixation

(b) The CDE Carpet Company of Mlllburn New Jersey
agrees to sell 60 square yards of carpeting to Mr. Baker, and
to install it- wall-to-wall over the concrete floor m his

3

24-60.1

the plywood ‘subfloors of the living rooms, bedrooms and

* kitchens of 50 homes in construction in Ho-Ho-Kus, New

Jersey with wall-to-wall carpeting and tiles. Eureka must

;
{

Supp. 6-1-98.
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' pay. to’ IJK the sales tax on the amounts charged for all of
the carpeting and tiles used in these installations, but no .

 sales tax is due on the mstallatlon charges. -

(g) The LMN Floor Covermg Company of Chfton New; -

- "'Jersey advertises its'wall-to-wall carpet, prices on an “install-
- ed” basis.’
. costmg “$12.00 per square yard installed”: :

1. To be reheved of collecting the sales tax on the

- installation charges, where a capital nnprovement is per-
formed, LMN must break out a reasonable 'installation
‘charge and state it separately on'its- billing to the. custom-
-.er.. For 1nstance, if the bill read, “60 square’ yards of
- carpet at $10.00 per square yard’—
~at $2.00 per square yard—$120.00”, - the ‘installation
charge of $120.00 would not be subject to tax if the
“installation resulted in a capital improvement.-

- yards: of .carpet -installed at

$12.00 per " square

yard—$720,00”, the whole - amount of $720 00 would be’

- subject to tax.

“(h) Mr.. Frank the owner of a factory in Bayonne New

Jersey engages a floor covering dealer to cover the finished -

floor in his office in his factory with wall-to-wall carpeting.

- The dealer is required to collect the sales tax on his charges
~“for both the carpetmg and the installation of the carpeting, =
- and Mr. Frank is liable for ‘the busmess personal property’

tax on the value of the carpet

. Amended by R. 1998 d.288, effective June 1, 1998. -
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). ' '
In (d), substituted -“properly completed Use Tax Return (Form
. ST 18)” for “note explalmng the remittance” at the end .

Voo

vSUBCHAl’TE.R' 23. BAD DEBTS

- 18:24-23. l Chargmg and remlttmg tax
A vendor of taxable tangible personal property or serv1ces

‘must charge and remit’ the sales tax on all transactlons'

whether for cash or credit.

,:_'18:24;23.2‘. Bad debts; .taxrefund

‘(a). Where the sales tax in connection with a sale has '

been remitted. to. the Division of Taxatron and the account

' receivable has proven to be worthless and uncollectible, an -

~ application- for a refund ‘may be filed with the Dlrector
w1th1n four years. from the payment thereof.

*'Where a vendor has collected no money on account '

of the account receivable or sale, a refund will be granted

“of the total amount of sales tax remitted to the Division.

2. "Where a vendor has. collected an- amount with
respect to the account receivable equal to or. exceedmg

- the amount of sales tax required to be remitted to the -

Division, the claim for refund will be d‘eniedz.

. Supp. 6-1:98 L

For instance;, it advertises one of its numbers as

—“$600.00, installation -

» On the.
other hand, if the customer was billed for “60 square .

Amended by R:1993 d. 313 effectlve July 6, 1993

. 18 :24-23. 3 -Claim for refund )
When flhng either a monthly or quarterly sales tax return, .
‘a vendor of tangible personal property or services may not

3. Where a vendor has collected with respect to the
_-account : receivable -or sale an amount less than' the -

" amount required to be remitted to the Division, a refund
~ will be granted representmg the difference between the
amount remltted to the Drv1sron and the amount collect-

4. The followmg example 1llustrates the foregomg'-."

; rules

If the sale amounted to $500 00 and the sales tax :

~of $30 00 was paid over to the Division by the vendor
and the total collected by the vendor amounted to

$50.00, no refund would be allowed since the amount. .
paid to the Division did not exceed the amount collect-
If, however, .in". -

ed by the vendor from his customer.
the ' given . example, the vendor collected only $15.00
from the customer, he would be entitled to a $15. 00

refund because the amount collected by the vendor was

less. than the amount paid to.'the Division. 'If t_he
vendor collected no money, he would be entitled to a

refund of $30,00. - This assumes, of : course, that the

“debt is proven to the satisfaction of the D1v1sron to be
’ worthless and uncollectlble

v

See: 25 NLJ.R. 1486(a), 25 N.J.R. 2899(c): :
Amended by R.1998 d.288, effective June'1, 1998 e
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b). ‘

In- (a), increased- the - filing period from two to four years in the

mtroductory paragraph

]

take any deductions from gross receipts for worthless or
uncollectible bad debts but is required to file ‘a claim for
refund with respect to the alleged overpayment

Case. Notes

Vendor requu'ed to file a refund apphcatron for sales tax pald on
.defaulted: installment contracts, rather than deduct the net amount of -

sales price not collected on quarterly’ returns; refund claims for sales

_taxes paid more than two years previously barred by statutory limitation - .

period: Commercial Refrigeration & Fixture Co., Inc. v. Director, Div.

~.of Taxation, 2 N.J.Tax 415, 184 NJSuper 387 446 A2d 210 (Tax._'v

Ct. 1981)

'SUBCHAPTER 24. (RESERVED) -

' SUBCHAPTER 25 DATA PROCESSING

18:24-25.1 General provrsnons , :

~(a) In general, the Sales Tax Act prov1des for the i imposi--
tion of the sales tax on all sales of tangible personal. '
_ property (NJ. S.A. 54 32B-3(a)) unless. speCIflcally exempt- L
ed, and for the imposition of the sales tax on certain
enumerated services (N J.S.A. 54: 32B—3(b))

2602,
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“(b) This section -is intended to clarify the application of

the Sales and Use Tax Act to sales made. by and: to persons
in the business. of using automatic and electronic data

processing hardware and software to mampulate data

(c) The following words and terms, when used in this

- subchapter shall have the following meanings unless the

context clearly indicates otherw1se

“Data processing equipment” 1ncludés, but is not limited

to, -computers, electro-mechanical machines, input-output

devices, storage devices and peripheral equipment.

Next Page is 24-61
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" “Document” means medium and the data recorded on it

- for human use, for example, a report sheet.

“Electronic data processing” means the general term used _
to define a system for data processing by means of machines

. utilizing electronic circuitry at electromc speed, as opposed-

to electro- mechanlcal equlpment

“Hardware” means the term applied to the electrome-

chanical and electronic equipment used . to process data. -

Supp. 6-1-98
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“Input” means 1nformatron transferred mto the 1nternalj
storage of a data processing: system, including data- to: be -

processed or 1nformatron to help control the process

“Media” means the mater1a1 or conflguratron thereof on

which ‘data are recorded, such as punched cards, discs,"

magnetrc tape and mrcrofrlm

“Output data” -means data delivered from a devrce or

program, usually-after processing, and usually in the form of ‘
~ tangible personal property. : ,

3

"‘Program > means the complete plan for the solution ofa

problem; more specifically, the: complete: sequence of ma-
chine instructions and routines necessary to solve a problem,

1nclud1ng the medra on whrch mstructrons and routrnes are .

recorded

t

“Fabrrcatron of medra ‘means the mcorporatlon of bits of S
intelligence into-media by means which' include, but are not' )

~limited to, processing; printing “or 1mpr1nt1ng, and-as a

/ as a taxable advertising. service;

result of which incorporation’ of -a medrum is grven value

‘which it did not prevrously possess

“Servrce bureau means any organrzatron whrch processes .
data for others, or leases or rents electronic'data processing ;.
equipment, or charges for the use of such equipment by -

.others. Among other activities, servrce bureaus are, engaged '

in the productron of output data R . G N

“Software” means the term applred to the property usedg
to guide or control hardware and to cause the hardware to

function. Software includes, but. is not limited to a set. of

programs, procedures and associated documentation con-
cerned with the operatron of a data processmg system 3

~ “Time sharrng means a method of using a computrng

system that allows a'number of users to execute programs

concurrently and to mteract wrth the programs durmg exe-

" cution. -

o 1
Case Notes ’

Leasing of computer information _held not to be ‘the Ieasmg of 1 .

tanglble personal property arid: not subject to ‘either sales or use
taxation; rental of computer ma|lmg lists - held  not subject to sales tax
item , described as"a. wrapper: by
taxpayer held not entitled to sales or use tax exemptron Spencer Gifts,
Inc. v. Director, Div. of Taxatron,\3 N.J. Tax 482,182 N J. Super 179' 440

- A2d 104 (Tax CL1981). - -

Taxpayer producing computer-generated test score results was per-
forming a tax-exempt: data -processing service rather-than - producing

tangible ‘personal. property; computer equipment rented. by. taxpayer. .-
was not exempt from sales and -use tax. Educational Computer Soft- .

ware, Inc. v. Baldwin, 8 N.J. Tax 253 (Tax Ct. 1986)

h

18:24-25.2 Electromc data processmg transactrons i

(a) Rules concermng the taxable transactions’ mclude the“t R

following:

1. The sale. or lease of data processmg equrpment is

taxable, except where the equrpment is leased or pur-‘-"

. ua

an rerunmng the\ orlgmal program

18 24-25 2 :

"chased w1th the rntentron of. reselhng or subleasrng )1t

Equipment - whrch is leased with the intention to- sublease

it is taxable to the sublessee onrthe charges made to such '
- sublessee. - Incidental use of the equipment made by the
© . lessee/i is sub]ect to the use tax, based upon the same rate"-

charges as those charged. to a sublessee. . 7

2. The sale or lease of termrnal devrce has been and’

o contmues to be taxable. It is not essentral for a transfer -
of ‘possession to include ‘the right to move the tangible =
_» personal property which'is the subject 'of a rental, lease or .
. hcense to use. - The charges made to a customer for use -
-ofa computer (known as trmesharmg) which the custom-'
-er has access to through a remote terminal devrce, are not‘r
- deemed to be a taxable transfer of possessron of the .
\ .computer S » : v -

Ly . N

Examples

(1) A corporat1on contracts w1th a: computer cen-"
ter to use the. computer on the center’s premises for
10 ‘hours weekly. - The corporation prov1des its .own' -
operator ‘and its" own materials. ‘During the 10 hour -
“period, mo one else ‘may. use the machine. -
transaction, commonly known ‘as the sale of raw time,

.constitutes a transfer ‘of possession, pursuant to a

rental, lease or hcense to use, whrch is a sale sub]ectf -
to tax o )

(2) A corporatron contracts wrth a computer cen:
: fter to.use the computer on the center $ premises for
-10 hours weekly. .

‘During the 10 hour; perrod no
_one else may use the machine.  In this case ‘there is
_-no transfer of possessron to the corporatron as it has

.10 control over the operatron of the computer '

3 A corporatron contracts with a computer cen-

" ter for access time of the computer center’s equip- .

- ment through the use of -a terminal located ‘in ‘the
corporation’s office.’ The terminal ‘is connected to
‘the computer by telephone.: The corporation’s ac-."

) cess to the computer: through the terminal is not.

_ deemed to.be a transfer of possess1on of: the comput-;' '
- er subject to tax. :

3 Examples of taxable transactrons o o

'i. ~ The" charges for addrtronal coples ‘or records
reports; tabulations, and the like which are prepared by L
Electromc data processmg equrpment manufac- o
-turers service bureaus, -and data processing educational
centers are deemed to be the consumers of tangible
personal property whrch lis" used in trammg others.
" They are required to pay the tax on their purchases of
such property; . training-.aids which they purchase for
resale however are taxable to the ultrrnate users.

~ Supp. 7-3-95
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(b) Rules concernmg non taxable transactrons are as. fol-

S The processmg of data by a service bureau constr-'
tutes a nontaxable service whether or not the customer
supphes the medium. Data conversron services, whether :
by keyentry, keystroke verification or other ‘entry proce-
,dure, are part of the- processing of data -and whether or

'not forwarded to a customer, are nontaxable servr\ces )

, 2 Software which meets the cnterra below is consid- - \
ered intangible personal property and not subject to ‘'sales .

~ data; processrng requirements, are determmed necessary

. to, program the" customer’s- electronic ‘data processing .

- equipment to enable the customer to accomphsh specific
functions with his electronic data’ processing system. - To =
‘be. consrdered nontaxable “software” for purposes of'this

» rule ‘one of the followmg elemerits must be present

\':i.v Preparatlon or selectlon of the customers use
‘requires’ an analysis of- the program for the customer $
- requrrements by the vendor, or ' .

) i, “The program requrres adaptatron by the vendor, L
to'be. used in~a ‘specific: ehvrronment that is, a particular -

make and model of computer - utrhzmg a specified out- , o

~put device. For example a software. vendor offers for .

o DEP’I‘ OF TREASURY—TAXATION

_ n).

, Software whether - placed on cards tape, d1sc )
_ pack ‘or other machme readable medra or entered mto

a computer drrectly, is considered - 1ntang1ble personal T

’ property for sales tax purposes, and as such its sale is, .~

‘not subject to New Jersey State sales and - use. tax.

- Software ‘or programs, which do riot meet the criteria -

are sub]ect to.tax. The person selling nontaxable soft- .
- ware is- requrred to pay the -applicable sales or use tax

- “on any ftangrble personal property transferred to. the

. customer in connectron with the nontaxable service. In

‘tax;. software applies to - instructions and routines (pro-'») T
grams) which, after an analysrs of the’ customer’s: spec1flc R

. cluding lease or: hcense to use, 1s not subject to New s

/ sale-a prewritten sort program Wthh can be used. 1n ‘ g{

§ several computer models. Prior to operation, mstruc—v e
. tions:must be added by the vendor which’ specify. the

i

‘ partrcular computer model in whrch the program will be L

”.utrhzed : A R ,
m The software may be.in the form of:

(1) Systems programs (except for those 1nstructron’ :
codes which are considered tangible- personal proper-
ty)—programs that control" the hardware itself, and

“allow it to compile, assemble: and process-application . -

~-programs. .. For purposes of’ this rule, lnStl'l./lCtlon :

~codes mean the internalized mstructlon code' ‘which .

' -i'controls the basic operations (that is, arithmetic’ and o

CA et tions contained in"application and system programs, .
+  “and is an- integral part of the computer It'is not -
L 'normally accessible nor modifiable by the user. -Such
' :t_’mternal code system is considered part of the hard-
" ware- and is taxable. The. fact that the- vendor does
L not charge separately for it is unmaterral b '

3 (2) Apphcatlon programs——programs that are cre-“
* o ated to perform ' business functrons or control or_ ‘
., monitor processes AR SN

T e (3) pre-wntten programs (canned)—programs that'_'

“are either systems programs or application programs ;‘_ o

' and are not wrrtten speCIfrcaIly for one user.

(4) Custom programs—programs created specrfr- ’

‘ cally for one ‘user..
. L

“logical) of the computer causing it to. execute instruc-. -

* not have this optron, the apphcatron program will be -

. addition, the hardware and supplres used ‘to develop
» nontaxable software . are’ not e11g1ble for ‘any sales tax -
- exemptrons B ’ S T

(1) A nontaxable apphcatron(prograrn sold in ma-

chme readable’ form as, keypunched cards, 'magnetic i3
tape (wrth or-without-charts and mstructrons Morits ©
use) or discs is. considered mtangrble personal prop-. L
erty: As mtanglble personal property, its sale, in-

Jersey State tax. - ’, o |

(2) A computer manufacturer sells or leases a'
computer containing nontaxable systerns: programs,;
* The sales-invoice rendered to. the ppurchaser separate-;’
ly states a reasonable charge for the system- pro- .
grams. The separately stated charge for such ‘com- )

puter software. 1s/not subject to, tax. -

(3) A company leases a computer w1th nontaxable ‘
- apphcatron programs. ‘The monthly” blllmg shows '

one charge The entlre monthly charge is subject to:”‘ »
- tax.a : ’

{ .

(4) Afr manufacturer sells or ' leases equlpment__' ,
whrch in addition to recordmg transactions and issu- -

ing receipts, is capable of. transmrttrng mventory and

‘sales information by use of an apphcatron program to..
-a central. computer The sale of such equipment isa
sale .of, tanglble personal property except to_the ex-"
* tent -of the nontaxable apphcatrons program optron’ ’ .
‘which may be purchased as-a separate item and is

- separately billed to the customer as a software addi- -
tion to. the tanglble property If the customer does

vrewed as part of'the hardware and taxed accordrngly L ‘.

(5) A software suppher manufactures prepackaged N -

programs for ‘use with home television games or
~ other personal computer equrpment The'i programs-_:‘ :
. are marketed through retail stores;. and the programs

are. tully usable by customers without modifications. "
_In selecting or preparing the program, the suppher

.;‘:idoes not perform a detarled analysrs of the custom-

: 1 er’s requiréments.” The -program'is viewed as tangr-

ble personal property for sales tax- purposes o

3 The following are deemed to. be- professronal ser-l,

i ,_Feasibi_l\/ity; studies; - -.-:}

- vrces and are, therefore 'not’ subject to sales and/or use -
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ii. Consulting services;
iii. Technical instruction;

iv. Professional services, such as accounting ser-
vices, where the service bureau initially receives the raw
material and studies, alters, analyzes, interprets and
adjusts such raw material which by the use of a data

processing . machine are - sorted, classified and rear-

ranged. :

4. Where the output resulting from data processing
services is received by an out-of-State client through the
medium of a telephone or telegraph transmission device
at an out-of-State location, the charges for such data
processing services are not taxable to the out-of-State
client.

5. The sales and/or use tax is not applicable to the.

fabrication of a program by a non-service bureau compa-
ny’s employees for the exclusive use of their. employer in
connection with the employer’s business.

6. The sales and/or use tax is not applicéble when the

tangrble personal property involved is incidental to the-

professional or personal services and for Wthh no sepa-
rate charges are made.

- 7. The Sales and Use Tax Act is not apphcable to
charges for the sale or use of malhng lists. .

As amended, R.1979 d.384, effective September 28, 1979.
See: 11 N.J.R. 472(b), 11 N.J.R. 595(a).
As amended, R.1983 d.357, effective September 6, 1983.
See: 15 N.J.R.'1086(a), 15 N.J.R. 1487(d).
In (a)3 deleted old i and ii and renumbered old iii and iv as new i
and ii.
As amended, R.1983 d.619, effective January 17, 1984

. See: 15 N.LR. 1565(a), 16 N.I.R. 148(c).

(b)7 added.

Case Notes

Leasing of computer information’ held not to be the leasing of

. tangible personal property and not subject to either sales or use

taxation; rental of computer mailing lists held not subject to sales tax
as a taxable advertising service; item described as a wrapper by
taxpayer held not entitled to sales or use tax exemption. Spencer Gifts,

Inc. v. Director, Div. of Taxation, 3 N.J. Tax 482,182 N.J. Super 179, 440
A.2d 104 (Tax Ct.1981).

Rule found not persuasive in considering tax exemption issue in non-
software storage service; receipts from storage of actual stock certifi-

cates and accompanying documents by registrar and transfer agent held

subject to sales tax. Registrar & Transfer Co. v. Director, Div. of
;Taxation, 166 N.J.Super 75, 398 A.2d 1335 (App Div. 1979), certlflcatlon
denied 404 S.Ct. 1161, 81 N.J. 63 (1979).

Taxpayer producing computer-generated test score results was per-
forming a tax-exempt data processing service rather. than producing
tangible personal property; computer equipment rented by taxpayer
was not exempt from sales and use tax. Educational Computer Soft-
ware, Inc. v. Baldwin, 8 N.J.Tax 253 (Tax Ct.1986).
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18:24-26.5

SUBCHAPTER 26. SOLAR ENERGY DEVICES OR
SYSTEMS; EXEMPTION FROM SALES AND
-USE TAXATION

18:24-26.1 . Scope of subchapter

This subchapter is intended to clarify the application .of
the Sales and Use Tax Act (NJ.S.A. 54:32B-1, et seq.) to
the purchase, rental, lease or use of solar energy devices or

~systems designed to provide heating or cooling or electrical

or mechanical power by collecting and transferring solar-
generated energy and including mechanical or chemical
devices for storage of solar-generated energy. '

18:24-26.2 lTechnical sufficiency standards of solar energy’
' systems; dev1ces for storing solar-generated '

energy

The technical sufficiency standards of solar energy sys-
tems, devices for storinig solar-generated energy as estab-
lished and promulgated under N.J.A.C. 14:25' by the De-
partment of Environmental Protection and Energy shall be

used to determine eligibility for exemption from sales and

use tax of such solar energy systems.
Amended by R.1993 d.313, effective July 6, 1993, .
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

1 See N.JA.C. 14:25-1.1 et seq.

18:24-26.3 (Reserved)

Repealed by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c). _
Section was “Exemption effective on or after July 1, 1978”.

18:24-26.4 Procedure for exemption

For purposes of exemption from tax the purchaser of a
solar energy device or system shall issue to the vendor an
Exempt Use Certificate (Form ST-4). The certificate
should indicate on its face that the purchase qualifies for

-exemption under the technical sufficiency standards of a
- solar energy system. - (See N.J.A.C. 18:24-26.2.) The pur-

chaser must insert the address of the property upon which
the solar energy device or system will be installed. In those
cases where the purchaser is not registered with the Division
of Taxation a certificate of authority number is not required.
However, for purposes of verification either a federal identi-
fication number or social security number is to be furnished.

18:24-26.5 Nonexempt purchases

. The exemption from tax will not apply to those ‘devices or

~ systems for heating or coollng, electrical or mechanical

power that would be requlred regardless of the energy
source being utilized.

Amended by R.1993 d.313, effective July 6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c).

-Supp. 6-1-98
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SUBCHAPTER 27. . TRANSPORTATION OF
* TANGIBLE PERSONAL PROPERTY

18:24-27.1 © Scope of subchapter

This subchapter is intended to clarify the application of
the New Jersey Sales and Use Tax Act (N.J.S.A. 54:32B-1 et
'seq.) to charges for the transportation of tangible personal

 property.

18: 24—27 2 Exclusion of transportatlon cost from a taxable
receipt

- (a) The cost of transportation of tangible personal prop-

~erty, except energy, where such cost is separately stated in a
written contract, ‘if any, and on the bill rendered to the
purchaser is excludible from the receipt subject to tax. To
~ qualify for the exclusion, such cost must be for the delivery
of the tangible personal property to the purchaser and must
~ be reasonable in relation to prevailing established rates.
Any charge made to a retail purchaser, whether labeled
transportation, handling or some other designation, which

represents the vendor’s cost of transportation from-a suppli- |

er, manufacturer, warehouse or catalog or other distribution
point to the vendor’s place of business constitutes part of
the receipt subject to tax. For example: :

Example 1: A vendor charges his customer $15.00 for
transportation of a refrigerator. The refrigerator is sold for
$300.00. The refrigerator is transported from the vendor’s
place of business to customer’s home. The customer is
- billed as follows:

Refrigerator ....................... ... $300.00
Transportation .....................c.un. e 15.00
Total DUue ...t $315.00-

Receipt subject to tax is $300.00.

Example 2. A vendor charges his customer $10.00 for
' transportation of a taxable purchase. The purchase is drop-
shipped from the manufacturer to the purchaser The
customer is billed as follows:

Purchase ...:............... T $100.00
- Transportation charge ......... P, 10.00
TotalDue ... $110.00

Receipt subject tax is $100.00

- Example 3: A motor vehicle dealer incurs a nontaxable
transportation cost of $130.00 on the purchase for resale of
an automobile. Delivery is made to the dealer’s location.
The automobile is sold to a retail purchaser for $8,320 plus
the dealer’s transportation cost of $130.00 which is separate-
ly stated. Receipt subject to tax under these facts is $8,450.

Example 4. A vendor charges its custemer $225.00 for a
supply of ready-mix concrete. The concrete is delivered to
the customer’s work site in the vendor’s mixer truck. The
vendor . charges the customer $30.00 for transportation of
the concrete. The customer is billed as follows:

Supp. 6-1-98

Concrete .............. e ... $225.00
, Transportation ............ P $ 30.00
Totaldue...................... e ... $255.00

Receipt subject to tax is $225.00

(b) The charges to a shipper or consignee, which may be
designated as demurrage, for detention of the means by
which the property was transported to the purchaser, such
as a commercial motor vehicle, trailer, semi-trailer, railroad
car, commercial ship and vessel or marine cargo container,
are considered part of the transportation cost and are not
subject to tax. For example:

Example 1: Company A purchases tangible personal
property which is shipped in five railroad cars to a location
in this State. - The railroad cars are retained for ten days
beyond. the stipulated time for unloading. Charges for the
10-day retention are made in addition to regulated tariff
rates and-are designated as demurrage. Under these facts,
demurrage, retention charges, holding charges, etc., imposed

in the transportation industry are considered a part of the

transportation cost and are not a receipt subject to tax.

(c) For the purpose of (b) above, a charge by a vendor to
a customer for the holding or retention of tangible personal
property beyond a stipulated time, where such charge may

-also be designated as' demurrage, and is unrelated to the

transportation of property, is subject to tax; ‘the taxable
receipt from such a transaction is considered a rental, lease
or license to use the tangible personal property involved.
For example:

“Example 1: Company A sells propane gas which is deliv-
ered to a customer in cylinders. A cylinder is retained

beyond the stipulated time under the sales agreement. -

Charges are incurred by the customer for the period of
extended retention. Even though the charge is designated
as demurrage, it is subject to tax as a rental or lease of the
cylinder. <

Amended by R.1997 d.408, effective October 6, 1997.
See: 29 N.J.R. 3431(a), 29 N.J.R. 4338(a).
In (a)1, added Example 4. '
Amended by R.1998 d.288, effective June 1, 1998.
See: 30 N.J.R. 1206(b), 30 N.J.R. 2070(b).
In (a), 1nserted an exception relating to energy in the first sentence.

SUBCHAPTER 28. RACE HORSES

18:24—28.1 Scope of subchapter

This subchapteg is intended to clarify the application of
the New Jersey Sales and Use Tax Act (N.J.S.A. 54:32B-1 et
seq.) to the imposition of sales and compensating use tax on
race horses purchased or used within New Jersey.
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SUBCHAPTER 31.

" ployment and economic distress.

SALES AND USE TAX ACT

18:24-31.3

SUBCHAPTER 30. (RESERVED)

URBAN ENTERPRISE ZONES
ACT ' '

18:24-31.1 " General

"(a) The New Jersey Urban 'Enterprise Zones Act, Chap-

ter 303, Laws of 1983, N.J.S.A. 52:27H-60, et seq., approved
August 15, 1983, provides for the establishment of urban
enterprise zones in urban areas suffering from high unem-
Each designation shall be
for 20 years. Zones are designated by an Urban Enterprise
Zone Authority.. The Authority may grant certain sales tax
and other tax benefits to businesses existing in or formed in
enterprise zones, which have met the definition of a quali-
fied- business. This subchapter of the sales tax rules sets
forth the possible benefits, the necessary definitions, and the

procedures for qualifying for any of these sales tax benefits. ‘

(b) The possible sales tax benefits include an ercemption

for retail sales to a qualified busmess a partial exemption

for retail sales by a qualified business, and an exemptlon for

" sales of building materials and services used in constructing
or maintaining buildings or realty of a qualified business. -

(c) No business can obtain tax benefits under. this sub-

- chapter unless the Urban Enterprise Zone Authority has

determined  that the business meets the definition of a

qualified business under N.J.S.A. ‘52 27H—620 paraphrased.

below in N.J. A C. 18:24-31.2,

il
Amended by R. 1993 d.313, effectlve July'6, 1993.
See: 25 N.J.R. 1486(a), 25 N.J.R.2899(c):

" Amended by R.1998 d.288, effective June 1,-1998.

See: 30 N.J.R. 1206(b), 30'N.J.R. 2070(b). ‘

In (a), deleted I, and the right to establish enterpnse zones shall
expire 10 years from August 15, 1983” at the end of the second
sentence. - ,

118:24-31.2  Definitions

The follow1ng words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
" text clearly 1nd1cates otherwise:

\
P

“Quahfled busmess meanS'

1. -An entlty authorized to do busmess in New Jersey
which, at the time of designation as an enterprlse zone, is

engaged in the active conduct of a trade or business in

that zone; or

2. An entity which, after that designation but during
the designation period of.20 years, becomes: newly: en-
gaged in the active conduct of a trade or business in that
zone, and has at least 25 percent of its full-time employ-

2467 | | |

N

ees employed at a business locatlon in the zone, who meet
at least one of the following crrterla v ‘

i Re31dents within the zone, within another zone or
within the municipality within which the zone or any |
other zone is located; " or

‘ ii. FEither unemployed for at least one year. prior to

being hired and re81d1ng in New Jersey, or recipients of .

New Jersey public assistance program, for at least one
' year prior to belng hired; .or

iii. Found to be economlcally disadvantaged, pursu-
-ant to the Jobs Training Partnershrp Act, P.L. 97-300
(29 USC 1501 et seq)

- “Enterprlse zohe” or “zone” means an urban enterprrse :
zone designated by the Urban Enterpnse Zone Authority

‘under N.J.S.A. 52:27H-60, et seq.

" Amended by R.1993 d.313, effective July 6, 1993.

See: 25 NJR. 1486(a), 25 NJR. 2899(0)-

18:24-31.3 - Exemptmn for retall sales to a quallfied
business ,

‘(a) Retail sales and leases of tangible personal‘ property
(except motor vehicles and energy) to a qualified business
and sales of services (except telecommunications and utility

‘service) to a qualified business for the exclusive use. or

consumption of such business within an enterprise zone are
exempt from the sales and use taxes imposed by N.J. S.A.
54:32B-1 et seq., provided ‘that the designation of the
enterprise zone by the Urban Enterprise Zone Authorlty
specifically makes thls exemptlon available to the quahﬁed :

s 'busmess

(b) Tangible personal property includes for eXample
items such as office supplies, office or’ business equlpment

‘office and store furnishings, trade fixtures, and cash regis-

ters. Servrces include 1nstallmg, maintaining or repairing
tangible personal property used in business (other than a -
motor vehrcle), maintaining, - servicing or- repairing real

- property .used in business, including janitorial services, and

advertising services used or consumed exclus1vely within the
enterprlse zone.

(c) Quahfled businesses purchasmg or leasmg tanglble
personal property (except motor vehicles and- energy) or
services (except telecommunications and utility services). to

. be used or consumed exclusively within the enterprise zone:
_shall furnish to their vendors, suppliers or lessors a properly
-completed UZ-5, Urban Enterprlse Exempt Purchase Cer-

tlflcate

Amended by R. 1993 d. 313, effective July 6, 1993,

See: 25 N.J.R. 1486(a), 25 N.J.R. 2899(c)..

Amended by R.1998 d.288, effective June 1, 1998.. . L
See: 30'N.J.R. 1206(b), 30 N.J.R. 2070(b).

) ) .
- Supp. 6-1-98
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In (a) and (c),. 1nserted exceptlons relatlng to energy and to utility

service; and in (c), substituted.* mcludmg janitorial services, and adver- .

tising services used or.consumed exclusively within the enterprise zone”
" for “and “and advertising services” at the end.

\

J Case Notes

N 'Tangible personal property is-exempt pursuant,to Urban Enterprise . -

Zones Act. Fedway Associates, Inc. v. Director, Div.-of Taxation, 14
NJ.Tax 71 (1994), affirmed 282 N.J.Super. 129, 659 A.2d 536, 15
- N.J.Tax203, certxﬁcatlon denied 142 N.J. 573 667 A.2d 190. )

S 18: 24—31 4 Partlal exemption for retarl sales of tanglble
personal property by a certified vendor

(a) Sales tax is imposed at. 50 percent of the statutory"

rate, on receipts from retail sales, with exceptions stated in

(b) - or (c) below, made by a certified vendor which is a -

qualified business from a place of business owned or leased,

-and_regularly operated by the vendor for the purpose of
_making- retall sales and located ina desrgnated enterprrse
‘zone. - .-

(b) _Ihis_-partial"_exemption does not extend to sales of
motor. vehicles, ’cigarettes' alcoholic beverages or energy.

- (e)° The provrsrons of this part1al exemptron do not apply A
to retail sales of manufacturing machinery, equlpment or

-apparatus. Such sales may, however, be exempt from sales
" tax'under the provisions of N.J.S.A.'54:32B-8.13, as further
defined in N.J AC 18:24—4.1, through- 18:24-4.8.

(d): In addition ‘to being a qualified busmess a certified

" vendor must regularly operate a place of business for the
purpose of making retail sales. Items of tangible personal
- property must be regularly exhibited and offered for retail
sale at this location, and the place of business. may: not be

utilized pnmanly for the purpose of catalog or mail order .

sales.

(e) All sales made by a quahfred and certified. vendor'k
must be made from his place of business within an enter- -
prise zone; that is, either the purchaser must aceept delivery -

at the vendor’s place of business within an enterprise zone,

‘or the vendor must deliver the tangible personal property\
from its place of business within an enterprise zone. - Only
: vrece1pts from salés which originate and are completed by the

5 purchaser inv person at.the vendor’s place of business within

* an enterprise zone qualify for the reduced rate of sales tax;
provided, however, that after a sale has been completed
within- an - enterprise zone, the vendor. may deliver “the

- ‘tangible personal property to the purchaser at a location.

' outsrde an enterpnse zone.

vl

th1s State.

1. Receipts from ‘mail order, telephone, telex and '
similar sales transactions are subject to sales tax at the .
_ regular rate where dehvery is made to a location within -

(f) Vendors that meet the requrrements in (a) and (b)
'above and that lease tangible personal property may pay use

“-tax at 50 percent of the regular rate, as long as the lease .

meets the requirements above. However, if the lessor later -
leases the property to a lessee that fails to meet the

requirements in (e) above of completing the lease transac-. -

tion at the lessor’s place of business, tax shall be due at the -
regular rate, unless the lessee is exempt under some other °
exemption provided by the Sales and Use Tax Act.

Amended by, R.1985, d. 31 effective February 4, 1985
See: 16 N.J. R 3193(a) 17 NJR.320(c). -
(e) added. .
Amended by R 1993 d.313, effective July 6 1993
See: 25 N.J.R.1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998.

- See: 30 N.J.R. 1206(b), 30NJR 2070(b).
In (b), added a reference to energy, and in: (e), rewrote the fll‘St

‘sentence.

s

18:24-31. 5 No partlal exemptlon for retail sales of taxable B

_services by a qualifying business : =
The Urban Enterpnse Zones Act in Section 21 prov1des
for an exemption to the extent of 50 percent-of the statutory
rate of sales and ‘use tax‘on retail sales (other than motor

vehicles; cigarettes, alcohohc beverages, energy, and manu- -

facturing machlnery, equipment or apparatus) by a certified
vendor which is a qualified business. 10t
provide for any full or partial exemptron on-the sale or

. furnishing of taxable serv1ces

Amended by R. 1993 d.313, effective July 6, 1993

- See: 25 N.L.R. 1486(a), 25 N.J.R. 2899(c).
Amended by R.1998 d.288, effective June 1, 1998

See: 30 N.J.R. 1206(b), 30 N.J.R: 2070(b)
: Inserted a reference to energy ‘ P

’ 18 24-31.6 Exemption for retail sales of bulldmg materlals

to or for a quallfied busmess
(a) Section 31 of the Act provides an exemptlon from

. sales and use tax on sales of materials, supplies or services

,;e% g

The statute does not v

to contractors or repairmen. for exclusive use in erecting =

structures,-or building.on, or 1mprov1ng, altermg or repalrlng

real property of a- quahﬁed busmess ‘within an enterpnse :

zone.

(b) Purchasers of materlals, supphes or. serv1ces to be
used for construction, alteration and repair of structures'and

- realty of qualified businesses within an enterprise zone shall

furnish totheir vendors or suppliers a properly completed

UZ-4, Contractor’s Exempt Purchase Cert1flcate Urban -

Enterprise Zone.

(c) For the,purpos’e of this section, a qualified business
performing construction -or. similar work with its own per-
sonnel shall be considered as its own contractor, and shall
be entitled to dehver a properly completed UZ—4 drrectly to

"the vendor.

1824317 through 18:24-31.9 T-(-Re"servéd)_ e

~
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