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I. APPELI,ATE DECISIOI{S - FRAN-i'DRT ' ]NC'

Fran-Mortr Inc. , t'/1 Sad'd1e )

ni-ot aari Wines & Liquorst \

APPellant t

Tor.rnshlo Cowrcil o f the Tor'rnsY:'i-p

of Sad.die Brookt

Re snond'ent'

Aflen Zavod'nick, Esq' t bY

FerroI Lanb & Kerrr, Esqs'

Samuel J. David.son r Esq' t

l4arch 10, 19?6

v. SADDLE BROOK.

)

)

)

0n Appeal

CONCLUSIONS
and

UftUf-TT

Levenr Esq. , AttorneY forLawrence A.
-{ppe1}antili"'i.it" i 

":j:D; ^5:T;.{i' *";i3ii

tsY TIE DIRECTOR:

The ilearer has filed the follorving report herein:

sc.atstlE-bl!

This is an appeal frrc-B^the - 
ac-vion of the r€s?ondent Town-

slrip Co'rnc',-I of the'Toiatrt:-p or saoo're-iilot-(irere:narter Corxrcil)

which, by a vote.o' iio"-lo'tr'ro-' ad'opted a resclution ce-nylng

appel}ant , s 
"pnr''. """ili' rJi- i pi""":T:p:?:fii;5T jl6"t?1,1"X3"t

[lffii;;j" S:ll:Ugn'fr',t,f i: 3?3,it"luti; "B;" il:
AppeUant alleges that lhe 

- 
action of the C'ouncil was

erroneous in that: , (;i-i;-"=s. noi-basei'-i'i""--ty competent prcof

or tes',,irnony; anc r,b) apoellant *a,' d"t'i"i'i""1-"o"e=i a1$-a fair
hearing slnce i! *tI'"ol confronted' "rti"J"-eivEn 

the opportunity

il*;;;s:etaurl-ne obj ectors'

In 1ts resolutlon an{ in il:^answert tire Council :s35ed its

d.efense ott-ir." 
-iolloulng stated' reasons :

" (a) Samuel J. Daviclscn ' Esq' e attomey ' f?l^:b-

';e':ii;"Ttj:lr#: :;:"i;f;515: 

":?'s3'*: 

i?;'31:;l:*
Re tail Disiribui:-on L"-ee"te*i]i' 

- 

"pp" 
t""d' LnC ob j e c"e d

to the;;;i;; of APPellantts license'

(b) Responcent has received' expressi-ons of con-

cem from cltizens ^ano lglehboring 
property -o\mets t

includ'ing ol''Jrlers of restgeiiiJ tiiiri-ngs adJoining

tbe snopning center t" "o'-"t' 
ttt" p:pposed transfer

'ait."iivt' ror-nesponci'ent f ovnship
Lti"inuY for Obiec-vors
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is to be loca',ed. Sorne fi fteen (t5) neighboring-
resiaents havj ng expressed their eoncern about the
'ln^cfian or lhp .Fonosed. ttansfer and said shopging
cenier presenily constitutlng a nuisance to these
resi-ci.enls because of debrls being thror'rn and strel"n
6;;-ih;i" propertres and irespaases being commltted
bir teenaseri c6m1ng fren 'uhe shopping centert sald
;'u1;;;;'"irl ue ritensified uv ttre consumption of.
alcohollc beverages wlth ttre transfer Ss.Plopos9g 0y
tne .q.poeffant and by the llttertng of bottlss and
;;r'-i't;;-the [pJeriantrs proposed package stole and
tave rn.

(c) The proposed transfer of license to the shop-
nins center will- en;ender ycuths congregatlng in the
;h;;pi;t cent"r tor the purpose oi drinklng ana
i.i"tE"iig-posing aifiicuit'ibs of police negulation of '

p"i""lu ir6perti vnttr the site of the proposed transfer
6eing . li:opping center remove d' fron the public hl ghway

it a 
-8""fti"iin g"vitrr - 

com:re rciar e s tabl1 strrnents lrhlcb
.ii"""t people-to shop frrcm other coffnunltles'

(d) Dsfiniie security p robleins will arise vith
ineiviiual! drinking alcohoilc beverages in the shop-
oi"s "J":*"t 

s parkiig iot and adjacent areas as welL
is ine proposel situs of che trans ter'

(e) Police will have d'ifficuf ty resoondlng ,in-
time to hanclle situations that vilI arise because o!
iir6-gJ"gt"pt,i"*i roc"tion of the prenises and the

"i*rrE" 
5i vetricles ottticn "iil be larkecl in ttre vicinity

of the shopping centerr

(f) Individuals vbo have been drinkilg -at.t|e.prc-
oo"ui.-uito" of the transfer an'l becom:ng inebriated 

'i;;;*"-;;;;ttli"i tt."".sment to orher shoppers goina-to.
5irri"*.iotii,-particularly r'rith respect to the physicar
io"uiio" of tir6 proposeC iransfer in. a shopping center
whi ch has a series 5f-tto*" adi acent one to ano the r
r,ri th a common, corrn"cting, encl6sed' corridor leading
irom various 6tores in v[i ctr all shoppers w11l be

trave iing.
(g) Because of the locatLon of the shopplng 

- 
cente r t

.aia|8it i"-.*iu.ia"ntiat area, general noise and' din
;;1;;;;;s-itot- irt" proposeo trinifer. vould resu:.t in

"owiii"""i 
and nolse'which voufd constitute a nulsance

to the residents in the ar€a.

(b) One Joseph Opera represented.at the he arlng that
ire rras'an inlerest in'the buiiness r"rlri ch is seeklng to
[i*"r"t--ti." C-r frce""J whi cir' is conttary to -the- signed
iiJii".li;" firea viiii-ine nesponoent., uhlch ciscloses
n6' inierest on lhe psrt of I1r' upera'
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The appeal vas he ard' de 4Wg pursuant to-Ru-1e'6 of State
Regulation llo. 15, w-i- th fuII opr6ituniEy- for courtsel to present testl-
noiy ana cross-eximine r,ritnesses. A trar,script. of the procee6ings
leftt" ine Cor:nci:- was arlmitted into evldence in accordance with
nufe I of State Rsgulation No. 15. This vas supplemented by the
receipt into evldence of various extribits.

It appears from the testimony of Anthony Ribarro t the
Tor,'nship build.iilg inspector, and from an exarninatlon of the slte plan
r.o iJcE:..r"d. in Evideice, tliat the proposed llauor ou'.let r,roull be
foiaiea in the Sad.d.le Br<iok Mall. the Mal-l contains a large super-
m"rietr a large depariment store r- and approximate\y. twentf-smaller
i!or''es'includlng di'ug, shoe, clothlng stores and a bank. Entrance
io itre stores ii gafi6a tbr6ugh an eaclosed rnal1 r si-xteen feet

The one entfance and exit to the entire compJ'ex ls on
U.S. Route \6: A fenee surrounds the perineter of the Ma1l. fn
aOaition to the fence, a natural vrate r'.ray twelve to fifteen feet

"ia" ""a natural foliisJ separates the Ma11 fron the sols residential
section iihlch lies to Itre nbrih thereof. The construction of the
MaII , in accordance with the filed plans I had the legal sanction
of the .Tovnship autboritles.

Peter A. Bpand.enberg, project $anager for th9 bullder and'

or,nre r of the subJect Mal1 , who se activitles are natlonal in scope t
testifle4 that h6 has r.rorked. in the development of shopolng centers
and nal1s for the past thj.rteon years'

The hours of operation of the srores in lhe Mall are
establtstred. by the Merchantts Association. The rnritness was not
ce rtai.n-wUe th! r the hours were from 9;30 a.m. to 10:O0 p.m. or
fron 10:00 a.m. to 10:OO p.m. The apoellant rnust necessar'iy

"liA" Uy-tnJ- eitatfisfreO. irours. The-Merchantts Association whi cir
is conortsed. of all of the merihants ln the MalL has authorized' rhe
;;pi;fi;;i-or-r-iiott"d securlty pollce. ijuch guards are emploved
by the associatlon.

ontheoneoccasionthatafightoccurred,withintheMaf}
to his icxoul;dge, the security force j_remediately con-."-cted ihe
pofice. - iarts"o f ttie fence have been torn dovn. None o f i.he ten'-nts
bf tf,"- l,t.tt tore dovm ih" fence. The l4aLl operators cornplaine d to
the pol1ce relative to the fence being ripped down'

He has no klowledge of any conplaints made by. any resi-
d.ents concerning aebris, loiiering or disturbances; nor has he
recelved any noti.ce theieof from ihe pollce or sanitatlon departrnents'

Itwastbeilitnesstopinionthattheoperationofaliquo:
es1ablishnent at the Mall- woul-d. lerve 'vhe p'ubllc convenience.

Joseph A. Opera teslified' that he.ap:e3Teil el- the rneeting
held by tne- Coui.cif'on'.qpiif 2, 1975 io eonsider *;he ap,clication for
lfre pilce-to-p1ace trLs"ier. 'it ttre concLusion of ihe hea:'in3: the
couneil Presi^dent asked. i f the re vas a.nyone in the audience who
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vould 11ke to express an oplnion. TLrereupon, Opera gave the fo1-
lowing staten6nt:

t'Irm trylng to open up a business, Itn
trying to conduct r{rself as a buslnessman'
trtu"J'u"u a 1ot of moneys that is going to.be
i.nvesteO. ltts ve ry lmportant for me -for the
transfer to go through as I have saved every-
p"ttny-"na r fiave scriped up evely penny and I
rr"vJto-iuiintoti.'r'.ventureandl-Justappreciate
yo"-gJntl"ten- gtving me an 'ocport"mlty to eonduct
tne;ulineii"iiaue'agoodei.tizenofihlscoun!.,ry.
Thatrs all lrn asking for'"

At the de novo- hearlng r.Opera who is a nephew of Dominlck

Mer1o, presld.ent EilaEity oercerit stockholder of the corporate
;;li;;ir-Jipr^inei itt.i" iti"-trncte rtua prcnlsed.hlm. a po-sltlon as

a manage r in charge oi"ii1u--rio*r estauliihment ln the event that the

oroposed ttansfer to the shopplng center is approved' Because of
ii;";;;ri;!"t6-i"*i"ilua iris 6nproynent of nlne years as nanaser

of a clothlng oo"r"ii"*ri"-f""ti't""-ixpiained his relationshtp to the

appellant:
'rl,lell . basi cally 11 I can j u: I explaln one

tnins io--in"-ct"it'- l'lr wlcl-e Domlnick has been

.uo3t-iirt"-"-iiltt"" tb rae' W father 1s 
-

au"i."ui-"ia-qi-rincrers lived hext to me all ry
rirl]--',irt'i{-ra"a meant is I haci left the- j-ob end

r wli trni:mployed' in April arrd I had noved fron
so"it Itiu"v, tlev Jersbv to help -l!v unc+9 c:!--!gt
u"ti"".J-o"ritt'"grottn-aandasfar'asthe-savrng
trte"pirulies-anti -: n*ten I was speaklng-of-the I
pursbn-1 rea11y me ant n1r lrncle iild 

'. 
but,^actually

t- 'io"oor""ii r' it"tt tonelt lnvested in the -business t
t"t'it'lo'"i-t i"{"te-roi me at tnetlme and it was

ve rrr diffieult for rne a:; far as-vhat was golng on

." irt!*"6i""ii *uutl"s 5'ri1 r felt as though we

*u'J"i"iiil';;;";;; 
-,"-'iairiv' 

-rbe , 
gentlenen o f t'he

cor'uicll were trying lo [- g6ca c1i1-aens ' 
but 1

feltthatthereweleaiot"o|thingsthatweresald
that were untrue ano .r feli 1t became almost a

*!t"iy-u"a f stood up ut'a f "o" 
trqa!9d and' l was

opsei-lna I salt ny rrnblJ wtro worked t0 ygars of
iti 

"- 
i ii" 

*"" 
nr 

-'ritia ana-ie J in g s o ure ilrin g -11ke thls
so"a'*;;-th"-"ar"in becauie of-counctl and r spoke

out of 1ine.r'

The examination of Opera continue d' t as follovs:
,,Q Have you placed any, secrtrltig.::-ly t'h:it I
" nearl L toira or a nble or arlvthing to anv

ti"td" " oi ltre slockholcer as far. as a

""""tity 
in thj-s inter€st or an interest

in thls business?

A No, I have not.
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THE lffARING OITIICER! O-''her than becorning

. t"f "tGa 
enployee r 

'io 
ygu have aly lnterest

fn tfris licensee corporaiion?

THE l.'ITNEss: No, s1r. the onlv.tfllef^l1l?^-
r "iJ"al-i-just 

vaited' to bring out.the reLatlon-
strlo bet$teen mysetr';q * Unc15 oorctnt-ck' Ilrs
;'-Gt cl-ose flmily. I coroe fron a rarge
itJi""n famlly and Iry Uncle Dorolnick has been a

iiiit""-t"-ile "ana our last narnes arc. {rot. the samet

but ttlere is a very cloge- relatj-onshlp here
bet$teen nYself anal nY uncle'

Q l^lhen you say you saved' and scraped eveqr penny
- in- ieiationirriP to what?

A 1.le]11 I had j ust made a move ftorn South Amboy t
New .J ersey , "o 

tt.t6touct< anq that t s lt and I

F*"llii;ilri-C-joo' 
rhars baslcalrv what

The witness explalned' that. appellant would prefer to pri-
nnarily conduct " 

p."t.g"- eoogs 9n91lJio"' 
- it r+oultl comply with the

MalI rer:ulations pertalnlng to -openlng ana ciosfng hours ' and rvould

not trave rousic or live entertalntnenc'

op9t." 9911"d that t1e haa lo"l.l"T{.3i.Hi 3?;:iti,lrt$o' '"
connection r^ti ttr exlpenses lncurre,d by. tl
the proposea tr"n"r"ii"La-[Jii"i*t1it-tre witi "n ofricer or stock-

hold.et of the corporate appellant, or nad arLy finaneial interest
or investnent thereln.

And.rev J. Gu1ban, a resid'ent of Saddle Brook for'the past

fifteen years r and t;;;#itio"-or a.i:eaiing anc a* con'lrtion-ng
buslness thereln, "J!'iiii"a-ii*t-r."-:-t 

iuo,iii"" Yit'h Td-l?9-p1:lliti:::d
;h;-;ii; Ji-"ipuiru"i;;';;;'i;;:-iili;l.i'rn";i:?:;t"""li: i:t:n":;?1i53:ii ln". his opinion that the grant ol-ln
to the coxorounl ty because it '/o ui'i alleviate a oeraf fic and parking - -

oroblero at 1ts pr"uJit fo"ationl and the ttansfer Lo a shoppirfi nar*

ilufa p"ovirle one-stop shopplng'

Gulban has been acquainted- r^rith I'ler19 f9r-t1r1]v1' to fifteen
vears and has done *ii-io"-riit in. the-past' Ee has noi oeen

";;il"ffi i;- p;;;; ;- iiiv- "i"ii- "t the pr6po se d 1o cation'

Prellminarlly, I observe that the transfer of a 1lquot

license l-s not an inite"#nt or autorcatic righi'- :f-it"+:l on reason-

able srowrds, such'jliilii"iii u". "rri'*"al . nrcltqq=1'+9=v#i*t:3''
;rii"iil ii6d.,-itu'-i.-- ij'''ir'" "th9-" 

t'ti; 
I3?i3"tltilp9'3""u,,""..".;;iJ;u"' ar6itr"4r and unreasor-rable tffi :;i:i5trilli' ?; ffi:"1 l.*:*d-'H* t

lftli':n:ili x"i*#H#i' i"i.';"";"Super' 
t' 8 (Apc' )iv'
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""..the lssue is, noi whether a d'iscrationary
power has been imrroperly -exercisedr but rather
iuhe the r in the exercise of the pover resnectlng
transfers r R.S. 33:1-26, autho rl tV exi^sted 1n
the loca1 

-bo{y to refuse a transfer of a
license for ihe reason upon which the,refusal
wai basea." Cf. South Jersey. Retall,,Liquor
Ij"irer" Ai;ociation v. Burnettr 125 N''t'L'
105 (sup. Ct. 19\O).

Inordertoarriveatafalrdeteirnlnationoftheissues
hereln. I h-ave examfnea-each of the reasons staied in the resoluti-cn
aaopted by the Counci-l denylng tile transfer"

In paragraph (a) above-lt- was recited thirt the att() rrley
for the ouie cio rJ"nnh"ott-B".gu n PackaSe Stores Associatlon antl

Center Del-icatesse,'t i-itoir"" 5f a pactage goods license appeared and

objected to the p-fjo,.A-ttans fe r' o f tie license. No licensee ap-
Deared at either tb;-h;;ri;a trero ty the council o. at the hearing
fi-i# ;id;i;;-t" ori"r-"Ji"on" roi: objectins t9 !h?. proposed
i"*iiii" 

". 
' -n -pe rus.t of the tra-]lscripN ieveals that the attorneys

lnvolved an6 memlers oi trle cou:rc1} mereiv €rlga:led in colloor4r' No

proofs wer€ submittedr and fhere was no t-actual basis for any
'd.e te rnlnation.

Furthemore, neither of the liquor llcensees closest to the
Mall . one of whorn i 

"" 
i" ir:"tl,i-"tt- no tt" \6., a sirort distance to the north

ffi1d""ii;i'"tid-in"-oit"r "" the opposi.td Jiae of Route \6.(whlch
contalns a median ,"pu"*ii"fi tfre e-l!t and i,rest bormti lanes) I apoearted

to articulate tnerr-SbiJcti-5ns, 1f any? to tne transfer'

TheMa].1vasbrl-i-ltwith.blre.lr].essingoftheofflclalbod.ies
of the nr:niclpal_1ty. 

*-ri 
""" conceaed that the construction ttrereof

voul d. enure to the beneflt of ttre conmun.i ty' I-'' is unarguable that
na1ls locatua or, *"iil iieh"tyu ;t'tr*ct people fron o-ut-side of the
conrnrxrity. The addi{ion"of 

-a l1quor outiet to the Mal} would make

posslble- a desirable one-stop shoppr.ng'

I conclude that the welg^hb. Lo

nent erpressed in Daragra.ph ( a) o: i'ne

Ereatfy'dlluted for the reasons nbol"e s

be given to the bare slale-
resolu'L1on and, ansuer ls
t,a--e d.n

In paragraoh (b), ic is- reciteci thr't ne i'Shborlng reslden"lal
prope rty oliluiJ-';fitu=ng ex!ressed --he: r concern about the location
of Ehe proposeo "".r,.?3.-ri;-;;i; ",topp.-ne 

center presently consti-
tutlng a nulsance. to"iiu"* 

-iusia*n* 
trbe, rise of debris being thrown

and strewn upon tnerr oilperties aJId ;respasses being committed by

teenagers coming fron if:e'shopping cenrer' s3ia nr,rtly:.g-yi} b"

intensifj.ed by rhe "6"",iplioi'oi"alcotrolic 
beverages v}!F the transfer

as proposed by the epp"if;ii and by the litteri-ng of bottles and

cans from tne AppellPafr;;;;;;;;eJi n"cL*ge sio:re and tavern.'r

General oblecLions or exoressicns of collcern are not in
themselves sufficlent";;;;;t ior-db"ylng a trapsfer' Picci4LLI-qJ'
tyndhursr. Burterin-rii6l-it"r 3i @'
Btt--rEt-fr tolo, ltem 2.
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There was noi a sci-ntilla of evi-dence Drpduced.ln. substant-
lation of the contention that the shopping center constitutes a

""irin"! 
to the residents bJcau,te ot a6Uris allegedly being th..un

rii."-ir.Ji" properti-es 1f the transfer were granted'

BULTETIN 2218

wvrs I t
etal1 'LT;uor S-r-ores v. -lOld1g!4.!m-9.!-e!. , !ur-'r-ctr-Lrr ,

Likewlsethel€wasnotashredofevidencetosubstantiate
the fears expressed.'i"-t"l-trtto"glt !e) : At bes-t, all-of. the fears
expressed concerrring iir"-eflJct ltiat"the transfei r,rould' have I lf
erarted. tt" oor,3""d"*"i.--fn-""y 9v9lt:, lt must be.assuned that
L'#iii'it-i; ;;1i ;;;u-6r ti''" fact that an appricatton ror the
i!lr""ii'Jf-tfrJ-ii""rir6-**t t" made annually. '-if the pre!'ises are

conduc.uedinafaw-abld'ingmanner(anditmustbeassurnedthatsuch
;;iiG;;"-ctse)l rJ.idenf,s of the area have nothins to fear' If'
ho\.rever' the ricense;';;;;i=;; *iir le operated in vlolallon of the
Alcoholic tseverage i;";- ail licens-ee wouid..subje"t *!.,'"-, 1l::":9.Io

The question iaised in paragraph (h) eoncerning the po-s-s ible
interest,-;i ;"y;';f i;;;;;-opuri' i"neit'ew of ihe rrincipal offlcer
and. stockholder of the corporate aptellant has been effe-ctively
;;"1;;;-bt opera's G";il;tv-;t iiris hearins, whic! r' find, to be

ii"aiui" aha irnequrvocii.- 'rgarn, it nust be assumed that the
ii"ii""tl; t;";J uri[-].r dt;;d does.have an wrrllsclosed interest
fi 'l-ild.i."- ricenie,'^iL-itiJ".-"" "o"ra 

sub J eci i tself to app rop r:- ale
disciplina1lf action.

W evaluatlon of the entrre record' hereint including the
exhiblts ard the ""g;;uii 

oi-"olrns"r, leads to the concluslon that
iiiii-i"ii" "ip""""Ja"fr-lrre-reror.lrt,iori 

adopted by the Co'mcil bv a
iprii "ote 

w^e re un founri.e d' on the re co rdo

Thls case is unlike lv-o-ge 9rq? T?v+r-l19kI:-Nellarkr
55 N.J. zStitiid\ i'ilrerein nurnerous inoiTfEfiil oli-'"ors' petrtlons'
cle rgymen ano organiziiio"" lncluriing. a hospital whlch contained a

school of nursing "iiJJ""a-tJ 
volce lhei" strenuor:s objection:r to

a place-to-pr""e ttrlili".'^o""""ioned- by a o remi- ses- enlarge ment'

i""iiic"i#il"i*iqfrl ^ -r""n-. r trre- ro-cality was devo :ed to re sl-
cences. nr:ea resro#i" ;;-i;;pital" enoiovLes (rnale and fe:nale)

bad been nolested. l;"ko.rlr-iffil ilte'Suprene Court affirned the

1ocal Boardrs denial of=iG. pr;aFto-place- transfer and held tha'"

the Boardrs fincling that the'paranount equities fav-ored the
obJeciors "u. ""t"orriiij ;;dd;d'- None'<if ihese faciors or the
other factors consld.ered. by the court in Lvons FaIrLs are present
ln the natter sub iudlce.

In reviewing the record hereint includ'ing- the exhibits ani
the tesilmony p."""ii["al"i-ii"o-"o iactual or legal. fowrd'ation to
fi;p;;;"iii;'"coG"ii^i"-.dti"t' "19-rlnd 

that the ac'ulon or the

Coirncil r,tas unreasonable and arbatrary'
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For the reasons slatedr I conclud.e that the.appellant
has sustained the burden inoosed uoon it under Ru]-e 6 of State
Regulati.on No. 15. It is, therefoie, reconmended that the
Coiincilrs action be reversed, and that an order be entered
directi-ng the Council to grant the apolication for transfert
1n acco rrlance wlth the applicatlon fllecl therefor.

set fo rth tn r -9118.!3 r and

Conclusions an-d O-rd.e r
Written exceptlons to the Hearerrs report lre re filed on

behalf of the objectois, and a vrltten answe r to the sald exceptiors
was fl1ed on behalf oi tire appella.nt pursuant to Rule 1l+ of Stlte
Regulallon No. 15. SigniflcantlJr no exceptlons !g tlu sald report
veie f1led by the respondent Township Council of the Townshtp of
Saddle Brook.

In its eicepti-ons t the obJectors argue that the Hearernarbitrarily cletermiied _thult the refusal by the Tovnship Cogncil
to grant the subJect transfer lras ll.nreasonable and arbltraqr."
Tbul , they naintiln, the Hearer substltuted his personal Judgnent
for tbat bt ttre locil lssulng authori.tyr contrary to the prtnciple

Wh11e, as a general rule, lt has been held lhat the acf,lon
of the Local l6sulng autho rlty nay not be reversed. by the Direcf,or
wrless he find.s "iti aciion was clearly against the 1oglc artd

i::3:i"?i":n3.';3;:il$a 
fi;i"* 

"'rAG;-frmafiAEaTTffi6ipre is equally aporlcable' namerv: thatt
uhe re it appears ttrat the denlal vas arbitranr and-unreasonab]g r. .
the action i^titt Ue reversed. TomoEL4g v. Se.as-ldg Eei,qhts t- Bu].letln
r398, Item 11 Bomwell v-.,-Nevarll-BulleEln 16i!r lten t. The Hearer
hal det forttr Fne-3ffi?fr-iE[s-6ns gpon which he nakes recommend.ed
findlngs &hat the action of the Coun-cil was, lndeed I .unreasonable
and. coitrary to the logic and. effect.of the presented facts.
Fanl,rood v. Rocc-g r 33 N.'f . \Or+ ( 1960).

I have evaluated and assayed the reasons set forth by the
Councll for lts action and find that they are eltber factual\y
unsupported in the record., or are based. entirely upon coniecture.

As the Hearer correctly noted, no residents app-e are d before
the Counci-l to articulate objections to the transfer. Nort was the re
urV iorr,-ity sentinent expr6ssed against the proposed transfer by
iubstantial irunbe r of persbns in the loca1ltyr as was. present in
U.;;; r;; rC"- . e-tg+r\: (55 N-J- at p-306). r-n fact' no
G@-ou;eitlon to the said transfelr nor
wii iiru re a sclnttlla of evitlence adduced to substantiate lbe
reasons set forth in the Councilrs resolutlono
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TheCorrncilwasapDarentlyapprehensi.veaboutthepotential
for future v:"orttioti."-ft-[uoi te issirmea, howevert that the appel-
iu"t-riir conduct thJ-licensed buslness_1n'a lawfu1 manner, and in

"orpfi*c" 
-"iin trr" lr".rt.ii" aeverage. Law aand the rule s and' regula-

ii"'i!-ii-iirii-iji"iii"n" fne apperlani is poinred.ly advised thatl in
ifr"- e"""t the 1i censeA- Uus inei i is not contlucted in a lawfu1 nanne r-t
iI-"Juili-'"J 

-iul;ect iJ oiiciprinarv pr.gceed'ings leadlng to a possible
iuspension or r6vocation of its llcense prlvllege'

I have c are fu11y consirlered' the exceptions and' fin<l that
they have eiltrer ueei-con-uiaerea ana eorreclly resolved.in the
Hearerts report, or are lacking j.n _merlt. I flnai that the reasons
uoon whlch the d.enlai ;atn" tiansfer vere ground.ed ar€ an impermis-
;i;i"";d' iri""ria--u.ri"-rJt ttu d.enial of the place-to-p1ace transfer'
ii,Gl ?^iini'fi;; iil-""ii." ot ine co'ncil wai unreasonable' arbl-
trary and ail abuse of its d'lscretion.

Having care fully considered the entire record- hereint -

including the transcripti oi testlmor5r, the exhLbits 1 ttre,Ilearerrs
reoort and tbe "*""pii5n" 

filed rrlth rdspect thereto and the ansver
i;y!i; ljia'iiicJiiiS;;;-1 co".ur 

'n 
the- iindings and recommendations

of the l{earer and adopt them as ny conclusions -he re in' Thus-t-I ..
conclud.e that the .p'pEifini-ttis sustained its burden of establis1,-tng
that the acfion or tle-coun-c1l vas erloneous and shoul-d be reversed.
iii.rJ O or-state Regulation No. 15'

AccordinglyritisrontlrlslsthdayofDecernberlgTlr
0RDEnED that the action of the re spondent- Township council

of the Tovnship of SiiaiJ-e""oX U" and the slme is hereby reversedi
and it is further

oRDaREDthattheCorrnciliShtrebydirectedtogr3ni
apoerrant'i "pprrc"[iJ"'iJ"-" 

piace-to-plaee transfer-9f lls plenarv
retall consuoption llcense ln accordanc'e with the applicatlon filed
the re fo r.

Leonard D. Ronco
Direcior
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2. DISCIP',INARY PROCEED]IIGS - SALE TO A MIIDR -

In the Matter of Disciplinary )
Proceedlngs against

Hudson Liquor & Food Corp.
6317-631p 

-tludson Avenue - )
West Nev York, N.J., \

)
Holder of Plenary Retail uistribu-
tion License D-11 , issued by the )
Board of Commlssioners of the
Tovn of West Nev York. )

--;---T:.Et6r-pl fruTifci, -lEql, -,sTt;-rile! f o r Li c ens ee
Carl l. Wyhopen, Xsq., rrppearing for Divlsion

BY TIM DIFXCTOR:

The Hearer has filed the folloving report hereln:

Hearerl s Reoort
Licensee pleaded "not gu11ty'r to the follovlng charge:

ron Monday, April '1k, 1975, you sold,
served and delivered and allowedr pernitted
and suffered the sa1e, seryice and dellvery
of a1coho1lc beverages, directly or indlrectJ-y,
to a person under the age of eighteen (1U)
years, viz., Walter K ----, age 14; in violatlon
of Rule '1 of State Regulation l'fo. 20. rl

At the first of two hearings in this rnatter, ABC Agent C

testified that, pursuant to a speciflc assi.gnrnent to investigate
a1-leged sales of aleoholj.c beverages to minorst he visited
the fremises acconpanled by ABC A[entsD and Pr'on April 1\, 19751
at approxlnately /:0! p.n.

From hj-s nrotor vehicle, \^/hich was parked in front of
the prenises, he observed tvo nlales, lrho appeared to hin to bc
mJ nnr s - errter thc nreni ses . -fie ther.er:non followed them intoa/f .rva v t

the premises and observed the aLLeged ninor go to a beer coolert
take a quart of Miller beer and a quart of Budveiser beer and
bring then to the counter. The elerkr l-ater identlfied as
Mrs. Del1a Rey, accepted paynent and this nrinor left the prenises.
the agents then fol-fowed them and identified themselves. the
ninor, later identified as Walter K----, first stated that he
was seventeen years of age.

The agents seized the alcoholic beverages and together
lrith the minor returned to the prenises r^rhere they confronted
Mrs. Rey and her husband. l"lrs. Rey adnitted the satre.
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He explalned that Walter had been in the prenises. earl1er, tha't
day aird had made a purchase of beer. At the earl'j-er visit he
pr-oduced some type bf fal-se identificatlon. The.minorr
thereafter, adnl-lted to the agents that he vas, in factr only
fourteen years of age.

0n cross exanination, the agent asserted that at the
time of the confrontatlon ulth Mr. and Mrs. Reyr the ninor
lnslsted that he was not asked hls ager did not show them any
identif icat j-on r nor was he requested to produce any.

ABC Lgent D testified in substantial corroboratlon
of that given bi Agent C. Thj-s nitness stated thatl although
the ninoi at first stated that he was seventeen years of aget
he later adnitted that he vas fourteen and that his birthday
lras on June 51 196O.

Jorge Rey testjfying on behalf of the corporate
licensee gave-the folloving account: he is the president
and that he and his v-ife ovn the entire corporate stock
herein. The ninor' Wa]-ter visi.ted these premises three tines
on the date i.n qneition. He first enter-ed the prenises at about
\:00 p.rn. and asked for a bottle of beer. He was asked to
oroduce sone identification and showed a driverrs license
i^'hi- ch indicated that the true or^rner of that l-icense was born
in February ot 1957. Based upon that representationt he sold
him the bottle of beer.

The ninor then returned at 5:30 p.n. and purchased
two nore bottles of beer. At that tine the wi.tness again
insisted upon his producing identification. !inalfyr he
returned at 7z3O p.n. that day accornpanied by another boy.
At this tlne his vlfe accepted payment and sold the bottl-es
of beer to hlm.

I questioned hin r,rhy he felt lt was necessary for
the rninor to exhibit ldentification on his second visit sirtce he
had already produced it Ln the first uisit. He ansvered that
he walted to- "make sure. This boy look eighteen. I want to
raake sute. tr FlnallYr the wltness acknovledged that the minor
was neitber requested to nor did he rnake a rrrritten representation
at or before the sale of the beer that he 1,ras ei ghteen years of
age or over.

John Janulis, the ovner of the brri-1ding in vhich the
licensed prenises are l-ocatedr testified that he vas nresent at
the time bf tne confrontation, as descrj-bed hereinabover and Rey
sald to hin that the minor showed hin Sone identiflcaiion.

Mrs. Del-ia Rey testified that before making the sale
to the minor she asked her husband whether she should do sot
and he repl-led rryes, he shor,red twi-ce the 1j cense . 't
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i\t the gr.ond hearing, Walte4 in testifying on behalf
of the Division, said that he was born in \'le st Nev York, Iiiew
Jersey on June 5, 1960. He visited the licensed prenj-ses. t\^Iice
on th-e date charled herein. lij- s first vi-sit vas nade ln the
af.ternoon at vhicn tise he purchased alcoholic beverages. He

vas not asked how o1o he vras nor r,ras he re questcd to produce ayty
identification.

He returned to the prernises at about 7:3O p.n. and
Durchased tuo quarts of beer. He was not' asked for identificatlon'at that tlne. When he left the prernises, he vas confronted by
the two agenNs and first told thdn he vas seventeen years of age.
In the pr6nrises, he then stated that he vas fourbeen . 0n cross
exanrination he denied that he lrore a beard.

This is a disciplinary proceedlng vhich is clvil in
d not crinrinaf in re Sci-rneider. ie u.,l . Suoer. 4l+pnature, and not crininal

(lpp. Div. 1951). Thus
re g,gjl4e1deg- 12 l'i.J. Super. )+l+p

(lpp. biv. 1951). Thus the proof-must be^supported by a falr
p rbf o nd eran c e 

- of the c re d ib 1e _ evi d en c e . ^E+!+94=-9+k-T*-Yoreoonderance of the credible evidence. sutjler u?k lPvern v.
biv. of Alcohol j c Bev. Control r 20 I{.J. 373 ( 

.1956) . The 8uidin8,vJ-v. (Jr, 4l-Lv!r\r-!J-e !ev. vv!LUrvrt -" "'--ffi-tnEt the finding must be based on conpetent
1ega1 evldence, and that it rnust be grounded on a Ieasonableceitainity as to the probabilities aris_ing from a falr conslderation
of the evidence. 32A C.J.S. Evidence, Sec. 1042.

I have had the opportunity to ob s er"v-e the derneanor
of the wltnesses as they testifl.ed at thls hearlng and I an
oursuaded that the test.imony of the minor vas forthrightt conciset
Lnd accurately depicted vhat actually transpired. It is
abundantly etLar anO adnitted that no rvritten representation ltas
nade by the rninor prior to the sale to him of alcoholic beverages.

Aopendlx 5 (page 89) or the Divisi-on ]lules and F'egulations
sets forth that, ln disciplinary proceedings invol ving -allegedsales of alcohoiic beverages to a rninor in violatlon of riule 1

of State Regulation No. 2Or the licensee may establish the 
-

defense provideo by N.J.S.A. )jz1^77 by affirmatively shol'ring
AIL of tire following: (a) ttrat. the rninor falsel"y represented hjnself
ln !-f:-!;i4g to be of age; and (U) ttrat the ninorr s appearance
was- suc[--That an ordinaiy prudent person vould believe hin to
be of age; anq (c) that ihe sale was made in reliance upon such
y:&.!-g3"repiEEent atio r5 artd appearance, and in the reasonable
beli ef that the ninor r.ra s of age

Hence, it is not a defense that mere verbal inouiry
nay have been made as to the age of the ninorr. or that the mlnor
hab verball-y misrepresented his ager or that the minor had
disnlaved a driverr s license wblch represenfed his age as over
elehteLn. The representation in writing required by the. Alcoholic
Beierage Lav is a- wr1 ting nade by tne r.ino r a-t- 9l prior t.o -thetirne oi sale or service. Stortsmllnr s iOO v. Nulleyr 42 N.J. :uper.,
I+88, 1p92, (App. l-liv. 1916).
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As the court there pointed out: "The agency (this
Dlvision) fris not, horvever, bonsidered that ra false representation
i; ;"iai;g by the ninort vis intended to enbrace such l.,ritings ..

as a drlvert s ficenle, a draft card, or a Social security card.rr
Ga- f ,rtirt"t, "Adninistrative interpietations are accorded
significanc6 and are not lightly overruled.rt

Counsel for the licenseel however?.cites -the -case of
laurirc-v. biv.-or-A3g' 8r-w."1. P"pgt. 220 (App. Dlv' 1963)r 1n

@ion that the licensee has successfully
esiib11shed the neeessary elenents to pr.ovlde a conplete defense
to a charge herein.

In laur:t.re, tvo female nlnors (ages- twenty and-sixteen)
sought employrnent on licensed. prernises. uoth glrls orally
."pie""nl'"a Lh"r"eiv"s to be trnrenty-one years 

. 
of , age and, subrni-tted

irfii-;ilF;tea to be senuine baptismal cbrtificates reclting dates
of bi'rth- indlcaiing their ages to be twenty-tvo and twenty-one
respectlvely. The-Ij-censee thereafter escorted the tvo young
f.ai". to 16ca1 pofice headquarters where they vere fingerprintedt
iJsueO proper id6ntificatlori and certifled by the local Polj.ce
D;;;tir;"l- as [aving compli-ed l'tith the prov] slons -of the local-
or'dit.nce respecting ages of enployees on licensed premises'

In a subsequent discipllnary proceeding against the
licensee on charges af"i-eging embloyaent- of the.said ninors and
sale of alcohol-ic 

-beverales-to 
i,trein, the then Director concluded

[i."i e""fr-ri"o"as appearS.nce r,ras sui:h that an ordlnary prudent
pJrion-"o"id not beiieve then to be of age. Hence the defense
fa11ed.

On appeal the Appellate Division reversed' The eourt
said iaEel alb:

tt...We dj.seern no greater efficacy in
a false representation in vriting as to
age made t6 tfre licensee on a recomrnended
ABC fonn at the time of the sale r -Uppn Jh

in a sir,i1ai written false representation
made on3-y a few veeks anterior to sal-e on'a
forrn orescribed by the 1oca1 liquor control
board. uDon vhicb both the l-ocal board and
the liceirsee relied in sood falth.-.." 

-(emnhasis "oo6d@sup.g' aL p- 22J.

Thefactsintheinstantrnatterarequitedistingulshable.
The llcensee herein did not obtain the requested vritten
reDresentation. r,,rhi ch vould enti tle hiro to the def ense upon

"fri"ir-tt" refiei. Furthermore, this Division has interpreted
i"""ino to be linlted to the particular circunstances a11C facts
fi;i'Efi. See Soortsmanrs ?QO'vr-Bd- of Comrrs. of Town of Ntttl er*,



PAGE 14 BULTETIN 2218

supr?, as. the expression of established and prevai"ling principles
re.LaEive tnereto.

l'{o reove r, I have carefully observed the nlnorr s
appearance and find it dlfficult to believe that he could be
nistaken for a person of the age over fifteen. He had an
extremely young apFearance and I doubt whether he could have
grown a beard (as testifled to by Rey) even 1f he wanted to.In fact, the mj-nor even jolied about hls abortive abllity to
grol, any anount of facial hair that could be recognlzed as a
beard.

Considering all of the facts and circumstances
herein, it is obvious that the sale herein was not nade 1n
conrpliance ulth the requirer,,ents of the applicable 1aw and
regulation of this Dlvision.

Accordingly, f find that this charge has been
establlshed by a fair preponderance of the credlble ev:idence,
indeed, by substantial evldence, and recomnend that the
licensee be found guilty of the said charge.

Absent prlor record, it is, further, recornended that
the llcense be slspended for'si-xty (60) aays.

Conclusi.ons and Order

Written exceptions, in the forn of a wrltten sunnatlon
heretofore subnitted, were f1led on behalf of the llcenseet
and a r,r rltten ans\,/er to the sald exceptions vas subnltted on
behalf of the Di.vision, pursuant to Rule 6 of State Regulatlon
No.'16.

The llcensee takes exception to the Hearerr s flnding
that the llcensee has produced no evidence that any vritten
representation was rnade by the minor at the tlnre of sale and
servlc-6; however, they lnsi st thab he did produce some type of
false ldentiflcation upon vhj-ch they relied.

The ninor insisted that, at no tine was he required
to, nor did he produce any identification at any tlne prlor
to'his purchase of the alcoholj.c beveraggs, nor did he nake any
lrritten representatj.on wlth respect to his age.

Licensee, thus, has complete)-y'ignored N.J.A.C.
13,2-39.12, a pertlnent part of which states:

rrHence it is not a defense that nere
verbal inquiry may have been rnade as to
the age of the ninor or that the minor had
verbally misrepresented his age or that
the n:inor had displa)'ed sorne docunrent ( sucir
as driver's license, birth certlflcatet



BULLETIN 2218 PAGE 15.

military identifica+-ion cardr se l-ective
service registration certificate t or any
other simil,ar documeni) vhich renresented
h1s age as over 21 . TLre representation
in wr"itlng requlred by the Alcoholic
Beverage Lav is a wri-ting rnade by the
ninor at or prior to the tirne of sale
or service . tt

This sectlon nore fu1ly defines the requlrernents for
a complete defenser-,as set forth'in^N.J.S'A' lj'1-72'., !"9^. --
based on Laurino v.,Div. of Alcoh. Bev. \jgntr. r b] 1\"r '.Duper
iio (,qpp.med, for the reasons articulated
ii-t-tr"-ii.""Eti " "eioit. Thi; cont6ntion is' therefore, rejecte

soo-iiimanjs rgo v.'w*lrev, ^srp+: *ll il!11:tio3.t?, !n"":::1"""". ' 81 N'J' 
. 
stP"l

ii-trr"'fi".rEti" t"Ioi.t. Thi; cont6ntion 1s, therefore, rejected.

t have exanined the other natters set forth in the
exceptions and find that they have either been consldered and
corr'ect1y resolved i-n the I{earer.r s 1ep9.rt r or are lacking in
merit. the licenseet s request for further oral arguirent
before rne is unvarranted, and is hereby denled.

Therefore, having carefully considered the entire
record herein, inclriding t[e transcripts of testimonyt. the
iifriUiti.-the'Hearerts ieport, the vritten exceptions theretot

"iia-it 
e ir"r"" to the sai'd ex6eptlons, I concur in the findings

and recommendations of the Hearer and adopt then as my

conclusions hereln. I find the licensee guilty as charged'

Accordingly''it i-sr on this 15th day of Decenber 1975t

ORDERE) that Plenary Retail Disttipution-Li.cense D-1 1t
lssued by the Board of Cornnissloners of the Tovrn of vJest l\ew

i..L-i"-h"aion iiq"or & Food Corp., for prernises 6317'6319
tloOiotr -Sne nue ' ,iedt Ne rn' York, be' ana the' same 1s hereby suspended
for sixty (60) aays, comnencing 3:00 'a.:n. on l'{ondayt ..i;;";;;-t,'iiio-iha' torninat:nE l:00 a.n. orr Fridav' Ntarc]n 5, 1976'

N4.^,a"'r*{ tsiftrt -.4
lsqrlard D. Ronco

Director


