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1. APPELIATE DECISIONS - FAWN, INC. \'. I'NION.

#4165
Fav',n, Inc.,

t/a Nickal's Vous IIt
APPellant,

vs.

TownshiP Connrittee of the
Tot',nship of Union t

fheodore
Joseph L.

Dated: April 7' 1980

BY THE DIRECTOR:

OAL DKT. gsg lg)6-79

OI'] APPEAL

CONCLUSIONS

AND
ORDERRespondent.

)

)

J. Rarnarrkow, Esq., Appearing for Apoellant'-C""""Ubo, Ssq. ' Appbiring ior Respondent'

INITIAL DECISION BELOW

Hon. Gerald I. Jarrett, Adninistrative Law Judge

- Received: April 8, 1980

No written Exceptions to the Initial Decisi-on Below
were fi-t6a'ot, Uett":-f oi the parties hereto pursuant to
N.J.A.C. 17t2-17.5.

A ficense is a priv11ge. It is well-settled that a

licensee t""f f.e"p his place-and hls patronS8g. uTdgT.li:-,licensee must keep his place and h1s patronase lr'nQer nrD
control, and is .u.p6itiuiu-for-conaitions b6th inside-ald

""i"iaE'niJ-pr-misei. 
-caPri y.=E3st NegalFt-Pil:li" 192?'

-etin 

2220, rtemIten 5; Als Inn. Inc. v. >outl P ' - ,^2. :- .,-r.ra-s'earlv as 1iJ6, in the1. rhi slifi-lple was articulated as earlv as r:''o' rrr t'r'j;d;;;[ ;;;-;i co"ie ". g.i""et;"'. 8"11:i]1,11?l^rll'*P:
nt"Ju."o" for th6-ffifiEf6;;T-U6h a strict rule is that
iire riq"or business i! at exceptional-one,- and.courts have

i:vtx: l'*'*. }l'lu' t,' EiBi i'il3i1'"'{ : . 3i i "lnki#nfr*un u

TT6TI.
As the Administrative Law Judge notedt t!t9 poftig.e

"have responded or "u"tl tuq,tu"ted or-bave established their
oi'i'"rri'u"iiiance-or the pr6mises'r on 6? occasions' However'
;;iv-;; 15 occasion" *""b the calls well-founded' The ]-ic-
!"i'""-ii"a- zi- o"""iio"" to sumrnon police for removal of un-
;;;i;.6t; iiaiviauats, and, in 19 other instances, the corn-
plaints t ere apparently unfounded.
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Nevertheless, the large number of complaints which
required police reslonse indicate that the premises required
asreatamountofattentionofthelimitedpolicemanpol'er
in"thls nunicipality that should have been reasonab-Ly re-
quired.

However, I agree, generally, liith Judge Jarrett.that-
the licensee has exhibited good faith efforts to operate tnls
facility in a law-abiding rnalrier, through its efforts,ig-Yp-
erade tle patronage, selectively excluding certain-P?yon:-
Ind flagging others who were not well-behaved' Addlllonarly'
it-"oi"ii."i1y eli-m:-nated live bands, and later even live
piano n"sic, Le.ause it was dissatisfied with the type of
patronage that they were attracting.

The li-censee repeatedly ca11ed police for assistance
in dealing with ueruly-or previously t'flaggedrr qatlon ,;.3
procedure-to which f have subscribed - - but unfortunately 'iometirnes licensees find themselves in a Catch 22 situation'
urr'r""" if they don't caf 1 the police- for assistance, they
perrnit a potLntially i11egal or violent situation to exist;
in the other hand' ivhen p5lice are asked for assj'stance' it
reflects negatively on the establishment.

It is also understandable that a licensee has linited
control over where its patronage can 1ega1ly park on public
streets; nor is he a guarantor of their behavior when lhey
ieave the irnmedlate aiea of his premises. His obligation
ditini=hus in direct proportion to their distance fron his
premises.

The record clearly manifests that some of the cornp-
laints or t.tty of the coirplaints nnade pV.its neighbol:-?l:
patently frivolous, over-reactive and irot of the dlnenslon
irhictr s5ouId have requi-red police response'

I find that the application of the appellant -cou1d
have been dealt with by ibss harsh neans than outright ?9t-
renewal of the f icense". Non-renewal should not be considered
unless the licensee has clearly dernonstrated by his behavior
tfr"i- u"Virting less than non-reirewal would disserve the public
good.

Thus, havi-ng considered the entlre record here5-n'. 
-

including the tranEcript of testimony, the exhibits arrd the
Initial iecision, I concur in the fiildings- and. conclusions
contained in the said Initial Decision as hereinbelow ex-
pressly modified by the impobition of special conditions to
the said renewal .

Special conditions maY be
probl ems , and rnay work to |tallay
nrrni.l-rrll Trra,rr< Fav'mq .Tr^r'a6 Th^lllu-ll-|. LJ r rJV\Jrro I qr rrrr -Lavstrrr rrrv. w.

Special conditions rnay be initiated
to this Division,Cf. Moon Star' Inc.

inposed, directed
fears harbored by

to exi sting
the com-

44 (1975).
nyr annoa]

Bull- etin
2222, Item

Newark, 68 N. J.
ET-The=Director
v. Jersev CitY,

2110, It em J; EssniaY. Inc. v. Perth
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ivision coholic tseI9r€e9-!-9!! .1, 58 N'J'
App. e spec o-ns set
6i5;"";;;";-;;;, i" 'v' 

judgment, reasonablY
^*'^ *La 1.6c+ ir1l-.cresti of the conmunity r Bo

requi-red
forth in

";il;' tii!' i"'jt-l"ier"st! 6f . 
It'e-co'm'nitv ' Borko

irl"il-.it"ii.ia-il,*""itio, Bulletln'1894, rten 3'

JOSEPH H. LERNER
DIRECTOR

.APPENDIX

TI\T TTFT 
^T 

NtrrlTSTNN REI,OW, l\ I I -L tl-lJ .rJLv rurvr! v!'

Accordingly' it is, on this 20th day of May' 1p8O'

ORDERED that the action of the respondent' Township-

Committee of the tot""itip-oi Union.be- and'the same is hereby
;;;;;;;; uto tt" ".Ia--i6"po"dent 

is herebv directed to ap-
prove aopellant's appfilation for reneual 6f its said license
i'.i'irrE'ig?g:rio rr"Eii"-i""r, which said reneh'al shafl. be

ili"-""p""iirv suuieci-to th6 followlng special conditions:

1 . All wi'ndows and doors of the
said. licensei premises shall remain closedt
oift""-tf."tt for' ingress and egress, irrespective
of weather or season;

2. The licensee's ernployees shall
police an area of at least 'l 5o.feet in al-r
birections of its establishnent and renove
all bar-related litter;

1. Llcensee shall enploy a special
police offlcer or other security personnel 

.

i,,ho shall- be on duty from 9:O0 P'M' to closing
on Thursday ' Friday- and Saturday evenings -to
naintain aiit assur-e peace and qui-et in and
outside of the-iaid premises; and sha11 prevent
ihe removal of drink! in glasses or bottles
from the said Prenises;

4. Licensee shal1 di-scontinue sales
of package goods for off-Premises consurnption
aitbr roloo"P.M. on Tlrursday, Friday and
S"tr"a.Y evenings; and it is further

ORDERED that my Order to Show Cause dated June 29'
1979 be and the same is hereby vacated"

.'. ,+L
to
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In the Matter of:

FAWN, rNc. t/a
NICKALIS VOUS II

vs.

TOWNSHIP COMMITTEE OF

TIIE TOI,INSHfP OF UNION

I

)

)

)

)

BULLININ 2403

INITIA], DECISION

oAL DKT. NO. A.B.C- 2856-79

Agency Dkt. No. 4355

Appearances:

Theoilore J. Ramankow, Esq'
attorney for Petitioners' Fawn' Inc'

JosePh L. Garrubbo' Es9'
attorney ioi- nu 

"p6"aerit ' 
Township of Union

BEFORE THE HONORABLE GERALD I' JARRETT' A'L'J':

rhis wa! the return date of an order to show cause filed
on behalf of the peiitioners, on June 29, !979 with Joseph-.!: 

-""tt"t'
Director of the oi-,ti"io" "f 

i'lcoholic Beverage control Praytng
for an extension "t-ili]ti""ti; 

i riquot license pending a finaf
determination and di;;;;;;;- 

't'"t. 
tr'6 matter be heard before the

;;;il;;-;;-ii. oi"i"i"" "i art"itoric Beverase contror'

On June 29t LgTg ' the Director of the Division of Alcoholic

Beverage cl"ti.i-"ii;"a-;;'oider to-show cause' extendins liquor
ricense *201e-33-0iE'joiz-'i.iiil; : * novo hearins and a rinar
determination as t; t;;-t:;;;;i'"i €E"TTA"or license for Fawn' rnc'

t,/a Nickal I s vous Ir '
The matter was transmitted to the office of Adrninistrative

Law for deterrninati;"-;; ;-;;"tested Ji." pot"tttnt to^[il's'A' 52:14F-

letseq.ahearii!washeldonJanuii!-2i-;;e23'198-6-E-T-h'eunion
;"il"tilaat it i;;;;lg" " ;t iii i"g''-ritti'" r&"t' s Room' E r i z abe th' New

Jersey and final tnt*"ti"ai of-iaw were received by the court on

i.ut"itv zs' 1980. The issues of the hearing are:

1. t{hether or not the Director of the
Division of Alcoholie Beverage Control
and the Office of Adrninistrative Law
have jurisdiction over tbe matter in that
no fiial determination was arrived at by
the Municipal Alcoholic Beverage Control
Board and lhat petitioner failed to exhaust
his administrative remedies prior to the
apPeaI .

2. whether or not the liguor License for Fawn'
tnc., t,/i wickal's vous II should be granted
ar, .adiiiotral term for the year 1979-80'
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ft was stiPulated to by all parties that the court could
rely on transcripts of testimony taken before the TownshiP Committee
on intt.20, 1979-and June 27,l.'t7g in lieu of the Municipal Alcoholic
Beverage control Board havj.ng to Present those witnesses that hail
previously appeared before them.

The Town, at its prior meetings, Presented eight witnesses
who testified to various complaints that they had with regard to the
establishment. In addition, the Township presented Detective Robert
Wagner at the January 22' 1979 meeting.

The Municipalityrs witnesses tesLified as follows'

Mary Co11ins, iho resides at 345 Roseland Place, stated
that she has 6een kePt awake or awakened due to noise, yelling and
screaming as well as Persons vomitting ancl using profanity. She
resides ipproxirnately one anil a half blocks from the estabfishment
with her tick yarC facing in the direction of Nickal's vous Il.
She candidly admitted that she really could not teII whether the
persons making the noise or performing the acts were coming from
lhe tavern or were just attracted to the area due to the ball
field that is acrosi from her home or the wooded area in the
iJnmed j.ate vicinity. However, she did testify that she has obser';ed
young individuals drinking on the sidle of the tavern's building.

Under cross examination she stated that she was a resident
of tl.e area for 11 years. The noise sbe had heard norrna1Iy occurred
sonetime during the hours of 11:30 p.m. and 2:00 a.m. On another
occasion she hid observed a male individual walk around the side
of the tavernrs building and urinate on the wall. She candidly
admitted that she did not see the individual come from the tavern
but assumed that he had done so since he was walking from the
direction of same. she also admitted to having never complained
to the establishment nor to the special police officer who was
on duty.

' She related an incident that occurred to her neighborl
Mr. Kletzinr at 349 Roseland Place, with regard to a broken fence.
She stated that the fence rras broken by juveniles approximately
15 or 16 years of age.

.tohn Casey, who resides at 355 Roseland place, testified
and presented bottles found in his yard. On June 14, li?g atapproximately 5:00 p.m. he observed a male in his mid 50's exithis vehicle, waLk across the street, fall down while attanpting
!o -9t9p up on the curb and stagger to the premises. He stated theindividual returned approximatery 45 minutls later and reenteredhis vehicle and went to sleep. Mr. Casey called the police andlater observed them speaking to the individual who thln left thescene. He also complained of finding a sign and pole in his yardwhich had been removed from the cornEr. ri addition he observeda male and female return from the vicinity of the establishnent,enter a vehicle and kiss and fondle each other at 4 o'cLock in theafternoon. He also cornplained that the rear window of his father-in-law's vehicle was smashed but he did not know who did it. Hehears profanity, more particularly the r^rord "fuck" being utteredby many alleged patrons.
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Under cross examination he admi'ttect that he never saw the
person who-lut the sign-in his yard nor did he obsera/e anyone

lmash his father-inliiw's car window ' He has observed the special

i'.iilj.""iril.i-1"-"ir""" iia. from the corner of the vicinitv of
vous rr. when qlr"tiio"td-titft-i"gtta to the two individuals he

observed fondling i;-tit; motor veiicle-he stated that he made his
observations from tiie-ioot of his hone and that he never requested

then to move but *"t.fy observed thsn until he was noticed'

Mary ColIins, under recross exanination' tes"ified that
she had picked "p .'tii "i'uliti"t-wt'icn 

rater was estabrished
to have been gathered i.n the park and woodeil area aPproxirnately
a block away from ti! pi"ti"t!' Said area is frequented by

juveniles.

The next hearing day was June 2? ' JgTg ' At said hearing

Patrick Lynch, *i." iilt-it3iJE6 tt 1181-Masie A""1":-f?I^the past

six years testified lhat his ProPerty is 6ajacen!' to the establishment'

separated by a sax 
'ro"i -uirtv'wal' 

.xe has lwo childreD' d9€ 4 years

and 15 months. ,n"-iiJ"i"-ri" .-t- trr" 
-l0cation 

vrhen he f i-rst moved

in and he noved i"io-Itii"rt"ttt ""lv after investigating the type

of clientelethat t;; t"lirfi-"i'n'"nt-cateiea to' IL was his testinonv

that the estaurisrun!";-;;;;;e io a u"tiness lunch clientele and

that said Premises"ias cfosea 9:30 P'rn' during the week and was

not open on sunday' under the pt""""i-t"tieefient t!it.l?= changed'

He described tfre piemi"!I-u"--f.""i"g th;. oieni.,gs_on his side of

the buildine, u aoiillil-"-t"lr't"oir window ind an air vent' alf
facing his bedroom:- ;a'stared tnat rre"iia."--[it" juke box andthe pool

ba11s clicking togetlt;i as well as voices and noise at least sr.x

times a week. arr"ti.,I-noi"ei-irra ai"Iituatrc"s he hears occur after
9:00 P.rn. and attegJiiv"ii;-j"i; box plavs bevong the 2:00 a'rn'

closing tirne.

He recafled that on Mother's Day-in 1-9J?-"-13:9 *"
playing whictr disti;;"t-;;th he and his wife' when asked whether

or not he had .*r"t-i!"r, .*uxett.a with reqard to the establishnent
he stated tr,at apprii;;";;it-to-t9 21. tiires durins the Past vear'
AIso when guestionea--"'itf' tigttd to tireiee of t!9 1:l-t':t1 clientele
of the establisbneii iit "'t"tEa-ln"t 

ii 'ai a young crowd and that
sarne has not ctrang;d ii"tt t prior agieement iitrr- the municipality'

Under cross examination he adrnitted that the establi'shmen!

did trave live rnusil;t;;;;;-;;ne ot iize but since that time thev

have not hacl same except on the- on. o!..iion, which was Motherrs

Day. He stated r..-ii.ti" lne ju*e box-as weli as the Pool balls
clicking together 

'.t-i."=t tw5 to trrree- tilnes a week. He admitted

to having never ueli i"-tftt premises since the new owners took

over and that he ;;;.; contaited the lavern whenever an alleged
disturbance occurred'

Under redirect examination he admitted that since the

speci.al police "tiilti-rtt=--tue" 
t:r'pr"vua-*itu tnt^:::?:li"htent that

the noise r.'r.r ot-ii;q;;;t;-;; ""ite-or Persons outside the

establishrnent has not changed '
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under recross examination he stated that his wife has

ca11ed him on several occasions at apProximately 2:30 a'n.' crying
and cornplaining about the tavern. In acldition itre is in her third
pre9nancy.

TheMayorthenexaminedhi:nwithregardtohiscomplaints
wherein he testilied that the exhaust far:, whiih is now covered, is
not sufficiently covered to control the noise and that he hears
the juke box, p6ol bal1s noise as well as voices through same'
i. .6*itt"a to'having never complained to anyone with regaril to
the juke box noise.

Donna Lynch then testified that on January 11' 19?9 at
approximately 11:-30 p.m. she was -awakened by loud- noises inside
and outsid. lh" tavein. She admitted to being exhausted by 9:00

"i fO,OO p.n. She detested hearing foul language.in front of her
hone as weil as the noise that conrei from the prenises 

- 
every 

- 
night.

it ,." her testimony that she hears the cue stick as it strikes
if,e poof ba1Is and iirls and fellows shouting at-each^other insitle
the pranises. She 6as been awakened approxjmately I00 tirnes within
the iast vear either from rnotorcycles reving up and leaving or
patrbns *ilitg noise within the Premises. She, in addition, has
ireard bottles thrown. from cars and car doors slamrning, which
disturbs her. Mrs. Lynch stated that she began complaining about
the new establishment i:nmediately upon the sale to the new owners'
she is extre-nely frightened of the noise and believes that the
patrons are goi-ng to stone her front window, though this has never
occurred.

On February 1, 1979 at apProximately I:30 a'm' her daughter
woke up crying, she ient to her daughter, pickecl her up and went
downstiirs-an6 admitteil that a1I sal quiet at the tirne. Shortly
thereafter she heard shoutlng fron patrons exiting the premises,
car doors slarmning and then a loud smashing noise which J-ater
was determined to be either a rock or cue ball thrown through
the establishmentrs window. she feels very uncertain about living
in the neighborhood and has night$ares that Patrons are going to
corne through her front window. She wants to move and has caIled
her husbani approximately six tjmes to complain about the establish-
ment.

Under cross exanination she admitted that no one has
ever come through a window nor have any stones been hurled through
sane. She said she can not stand the smell of beer and does not
Iike liquor or booze being around her. She adrnitted that she
hates tjverns and that she did not vrant to move into her present
home because of its proximity to the vous II. She had complained
about the establishment plior to the new owners taking possession
of sanne and had continued making said complaints to whomever would
listen. She was instrrunental in distributing a petition complaining
about the tavern but admitted that she was unable to obtain the
signature of her next door neighbor who resided at 1187 Magie Avenue.
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when examined by the Mayor she merely stated' that she

assumed that tIE p"i"o"" iraking t-he noise outs-ide of the premises

came from the tavern ina tnut Friilays' Saturdays and Sundays are

the most f requent p"tioa" -"f tir're wlren noise elnanates in the

neighborhood. sn. tii-[t'"tt g"tjtio"td with regard to her statements

about hearirrg ,ro:.tu"iio* lr't-'pt"*lses aiter 2:60 a'ro' 'and admitted

that she had no :..,o"iiEJ"-oi :;t ifter hours col-s:TPt1?1.'- sh"

also admittea to naviil'co*pf ti'ned once to Mr' wallenstein when

she saw him out in froit of the Premises anci also admitted that
the noise r,as stoppli-{o a certain aegi-e after the hiring of a

special Po1ice officer'

John E. Dwyer, who resides at 1105 Byron Avenue' for the

pasr t!,o years' "..1'"E'inti-i;-;;;1i 
oi igii ai approximaterv 12:30

a.m., while he vtas i!i"i"i"g-tto*!-ftorn-"tJir rre ouserved two males

vrith beers in their iiia"-t6nti"g frorn the direction of the vous rr'
Thev crossea tne sullil-tlix"d'"p-rtit-""ighbor' s lawn'and urinated
or, lame. se verrea'I;-ih;-i;ei"i3uals Lot-"'"=-hiqlll--i::ulteil bv

then. AIso on nrtctiJnliv-itt-rize he observed approxirnatelv five
Elizabeth porice .'"iilit-t-'r"-ing.the.vo"i :r and llter learned

that they *.'" pt.'.i;';; ;;;G;$ dis;;;al or a larse number or

motorcYc 1es

Ee admitted to having calleil the Union'Poli::':nd Elizabeth

Police approxirnateii-zo-ti"tt" In.trre iast year about noise and

individuals sitting' ii- tf.,!Ir-"Et,ictesl 
-plaling their music loucl'

on sunday, octouerizi'j id;;-t;-;;;ioii'it'iv i1'30 to 11:45 a'm'

he observeil "i* 
p"t-"oi''"-t*:'t theii veiricle ' try the front door

of the establishme"l-i"a-1t."-en!er. the alley way' He.never

observed then to .iit]"-nJ"iiri.a-tit. 
-porice-at lpproximatelv

lf:50 a.rn. r wlto resPonded at 11 :58 a't0' r entered- the Premises and

then exited. ge si'iitd that he is not certain whether or not
alcohol hail been served prior to noon on that sunday or any other
Sundalt.

Under cross examination he stated that he called the
Elizabeth Police a""-tt- ""nici-i purrins up in. fI9":-?: his home

with their nusic foua and leaving- same [o lurchase beer from the
tavern. on at teaii-one- occasioi that he iecalled he had to call
ifr.-pof i"" to disperse the individuals'

Under redirect examination he stated he observed individuals
urinate on his ".iiiUot;"-yard 

two.or three times and that said
;;i;;;i.;--"ccurred-in March or April of 1979'

Ruth Goldberg. of 1169 Magie Avenue' testified that she

has liveil in the .i"" ii't five and one half years. and.that since
the spring ot fSzS-to atl" it'" crowd ihat frEguents Nickalrs vous II
is stil1 as young ";; ;;i;y-"i u.ror". 

--ir,. nis observed individuals
standing in front oi tf,. t-=t"blithttnt two or three times a week

as well as individi}""4."ui. parked^while talking !o others' In
addition' she has';;;;t;;;-;istii"g i" the street which took place

approximatery ..r.t!-l*o 
- 

"e:ti ' on June 19 ' l9?9 she hearil and



observed two vehicles stoPPed in the street with the occuPants
screaming and cursing at each other for apProximately- 15 minutes'
;h;;;; i.har particuiai-i'stance, did not calt the police nor had she

o"-i"v oiher Lccasion. she also testified that she observed on at
least six occasions in ttre past license year, inCividuals -urinating
on the law, the acts of urination nornally occur atter,trrronrgng'
o" "". tariicul"r uonaay night she confronted an individuaf who

.fp"ut.b to be about to-uriiate on her hedges'. .uP""-l:I^:onfrontins
til inaiviaual he irnmediately jurnped into a vehicfe parked at the
curb and left the arli. She- thlen 

-spoke to the special police officer
who was standing on the corner ireai her home, who inforrned her that
the individual had created trouble in the area before and is not

BULLETIN 2403

welcomed at the establishment.

The sPecial PoIice off icer
She also admitted that she could not
came from the tavern.

PAGE 9.

was identj.f ied as Joe RoYzIa.
say whether or not the Youth

Under cross examination by the Mayor, she stated that the
noise she hears is from outside the tavern but she is certain that
the individuals cane from the tavern. she also admitted that she has
observed Patrons stigger and sway and has heard the special officer
reguest tirat the individuals who loiter in the area not nake any
noise.

Detective Robert Wagner testifieil on June 2?, prior to
the matter being adjourne4 thit the police responded 52 times to the
vous II during fhe iicettsed year 19?8-79. The matter was then
adjourned wheiein petitioner Nickalrs Vous fI subnritted a request
to the Director of the Division of Alcoholic Beverage control,
i"".pft i. L.tn"t, for an extension on their 19?9-80 license' The
Dire;to; granted the extension and retained jurisdiction as to the
determinaiion rthether or not the licensee should receive a Permanent
lic ens e .

Detective Wagner then testified on Janaury 22. 1980 that
he was and is employed by the fownship of Union as a detective in
charge of licensing. ft is his responsibility t.o retain all incident
reports for each establishment in the town' which is divided into
sectors. The estabLishment known as Nickal's vous If is located
in Sectlon 66 D as is Begger's Banquet' Village Drugs and Yellorrstone,
all of which are liquor establishments. Begger's Banquet is
approximately one block from Vous ff. The Village Drugs is located
two to two and one half blocks, nith vous II located between both
establ i shrnents. He then testi.fied that between June 1978 and ,June
1979 there were 47 incident reports filed with regard to the establish-
melrt. He also stated that he had occasion to visit and surveil.
the prenrises. Fe noticed bottfes and cans on the lawn of some of
the premS.ses but at no time while present did he observe any violation
other than parking. vith regard to vous II. He also, on many
occasions, stood in the aIley way and driveway belonging to the
Lynch property but at no t i:oe could hear any noises which he could
deem to be a nuisance. He spoke h'ith the o\^rners with regard to the
various compl-aints lodged against the establi-shnent and they
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Under redirect it was his
adrnitted to him that they could not

testimonY that the owners had
control the Problen'
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acknowledged some difficulty trying to correct same in that individuals
;;;-;;;;';iti.a rton the tivern hive returned oir several occasions

".,a'.i."t"a 
disturbincei uotrt inside and outside the premises'

;;-";;-hi;-opinion [iiii v""" rr uras beconing a nuisance to the Public
weLfare and interest blt. he did not form any conclusions as to the
continuation of the license '

under cross exanination he admitted that there-vrere 45 cal1s
made to the police department' 15 were rnade by individuals resulting
in a finding of an aclual need' However' not all of those times

\^'ere as a result "t-i"-i.t- 
or acts of the establishmell^:T it=

patrons. rwenty-thre" .ifft were made by the b?J resl:::ing assistance
ii'iIii""i"i-i"ii"ia""rs who were not wanied on.the !'-:Ti::' u"d

who refused to feav! oi "'ttttt iitt establishment recognized that they

had a large crowd oi frina ana ddsired some assistance in rnaking sure

that there 'ere no a-i"loilut""s of any-naiot" "pot' 
the termination

of the evening- In addition there were 29 calls made which were

unfounded and can only be cited as- questionable in nature' Those

29 ca11s cannot r" .litiU"ied to the actual oPeration of the
establi.shrnent and aie therefore not considetid in the court's
determination. ri. .atill"a that he had advised the establishnent
to call the police;G;;;;; it wished or found the need for assistance'

DonaldJ.Ebert,ChiefoftheUnionTownshipPolicqtestified
thar he has served i;-6;i i"=ilio" for five years and has been

employed wi.th the T;;;hi; ior 31 years' He lives around the corner

from the vous II. ii tt"'his testimony that disorderly crovtds

do frequent trre estiiriit'*t"t but they'ot"ot ott an irregular basis'
He stated tnat somelirnEi ii't"" or four ptt"ott" will hold a loud

conversation outsiile the premises or at-vitious other sPots in the

neishborhood uut ti,!t"fit;';;';;i i?rt"t rt:-t nor do thev last lonser

thai two to five minutes. He said these tyPes of.disturbances
are hard to control 

-oi-.it.tr-.nd usuallv Uv- trre time the police
respond they are gone- He held a rneetiig 6n uay 29.' 1979 with the
owners of the prenLses concerning the problans and based on his
own personar ouservaiioni pt"ptt6d a- nlmo and ordered over-tj-me
ioi iriirof of the-area. He siatea that part of the problen in
this particul-ar sttuation is that the eslablishrnent is locateC in
the niddle of a residential area.

Under cross examination he stated that be has liveC in the
area since 19?6 and has not been personally disturbed. by-any of the

""ii.-i"a 
his only ireara noisus oi: six occasions in the last fev'

vears. He has never observed anyone urinating, fornicating or
iecking in the vicinitY of Vous II'

There is a park located at the end of Roseland vthich
caters to young people but he does not attribute the young people
vrho have cieated- disturbances to the vous Ir'



PAGE 11.tewl-EttN 2403

Based uPon his own personal knowledge 
'he stated that the

problems in trre .i"i tu.'"-diminisheil-Yl:l q:-??li:t.i::t::t:,:::
;:;;;;";.;;g;"'k"d-""hic1es. F" 9'!qiq1l-?gi:::d^:l::.1:-b::"dil;';;";i;;i";;-;;; recom*enaations conceinins the operation.of'ii," v""i-rl partially on the previous ovrners' experiences and not
so much on the u.t oi actions of the present owners' He diil state
lfral parfing was a problem and. that.Byron Terrace was made a one-
way sireet 6.".t". Li t}t" parking. situation and the narrowness of
the street. The street is- approiirnately 35 feet wide I'ith no

curblng.

HeadmittedthatsomeoftheincidentrePortsthathad
beenattributedtothevouslll,asautomobileaccidentsaswellas
parking problerns. rn addj.tion he stated that in the vicinity of
;;g;;ti"'Banqueg which is approximately one- block from vous rl'
th6ie have b6en four accidenls in one year but they have not been
.it.a fo. any nuisance action as the Vous II has' The location
;;;; th; vo-us rr is si.tuated has been a tavern for over 31 years
and used to cater primarily to the neighborhood' However' as
society changed so- did the €stablishment and it now caters to a

yorrrrg"i more mobile crowd. Ee bas patronized the establishment
lpproximately three ,tirnes in two years.

ThestateresteditscaseandPetitionerPresentedfour
witnesses, Rj.chard Koug, Patricia Sinnott, A]vin Wol'lentin' and
Lois Mattson-Storch.

RichardKougtestifiedthathehasfrequentedtheestablish-
ment for the past six-years. tlhen he first began Patronj.zing the
premises it w;s an o1d-er crowd but at present. the establishnent leans
iowards a young one. The new owD€lsr unlike the Previous ovtnet '
have attem-pteil to .fr""g- the atomosphere and crowd of the estalish-
ment to an older working crowd.

Ee described the luncb tirne patrons as being blue collar
workers and the evening Patlons as being a younger' more educated
working crowd. tle freguents the ba:r approxir.rately three. to four
tirnes i week, even though he does not drink, to visit friends and
enjoy the company of other individuaLs at the premises. At no
ti-rne, that he- hal been Present, has he treard noise inside the
premises and in fact described the noise as not being as loud as
lhe prior owners. In addition he had never heard any noise outside
the prernises vhen he had exited or when tre is entering sarne.

The crowd that frequents the Vous If is a very orderly,
ruly and mannerable crowd. on mornings that he is going to work
he has noticed, at least one or two tires a week ' that the owners
or an employee of the establishment is cleaning up or policing
the area, c-lIecting any refuse that may have been left'in the area
ej.ther by patrons oi other individuals. The Vous If has a special
police oificer empfoyed by it which Patrols both inside and outside
of the premi ses .
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Under cross examination he stated that he works for a

proPane comPany as a driver and fives about five or six blocks from
ihe'establi.itrment. He goes to Vous fI on Monday, Thursday, Friday
ina Sututaay and noted ihat the crowd is usually larger towards the
;;6 ;i ine iee1 than the beginning except on Mondays during footbal]

""ir"". 
He has observed inaiviauils park their vehicles too close

t;-;i;p "igti o= with their rear extending- into.u.v:+19: area' bu*'

other ihan-that he has not detected any other violations' He

described himself as being friendly with the olvners and agarn
leiterated that he has obierved the owners looking for and picking
up refuse.

He himself has noticed that some of the bottles pickeC up

by the owners were not that of the establishment and he assumed that
li'r"i ".t. left there by nor-r-Patrons-. He stated he is 27 years oId
i"J'ftia-g""e to the esiaulis-hnent when it was known as DJ's but

""iv"p.ti""i".a 
it .ppio"G.t"Iy one or two times a week' He stated

trrat b.r's crowd was lbout 35 years and up and that when same was

iold ancl renamed the Rendezvous the crowd became a very young' 18

year o1d crovd and he diit not patronize them'

The size of
Fridays and SaturdaYs

He was not aware of any incidents or problems at the bar
but admitted to having observed persons talking loud on occaslon'
.ppro*G"t"ly five or-six times, or standing outside approximately
15 or 20 times. He described the evening ciowd as being substantially
Vo""g.i-tir"r, tfr. auy-Jr"*a-l"t 

-tt at theri was no greater noise in
it. E"En:."g tr,"tt aoiit! the lunch hour' He said that the noise
;;pi;i;;e'oi sy ttt. n6ishbott, to.the best of his knowledee' was

,iii-i.d.ia io i.,oise iioi witi,in rhe buildins but rhat.he did not
Irear too t"rry ."go.its for them to be guiet on the inside and

aia not find the-noise to be loud enough to be categorized as a
nuisance.

Under redirect exarnination he stated that Previous
owners who had the Rendezvous were not as clean about the establish-
ment or as courteous about the noise problern as the Present ovtners
and the noise has greatly decreased from that of the previous ohrters.

Patricia Sinnott testifieil that she is employed by the
Union County Welfare Departtnent and started frequenting Vous II
about two years ago. She patronizes same three times a week, on
Tuesday, Wednesday and Thursday. However, she has observed special
police officer present on the premises on Thursday, Friday and Saturday.
She had no direct knowledge of complaints herself but had heard
from other patrons that the neighbors had complained. She described
the age bracket of the vous If as being in the 20's and early 30's.

Under cross examination she stated that she goes there
because there are people in her own age bracket that frequent the
establishment. In addition there are not many individuals who are
18 or 19 who frequent or are permitted to Patronize the establishrnent.
She has observed parking viol-ations in the area but is not certain
that the indivj-duals who are so parking are Patrons of the Vous If.

the crowd that Patronizes the Vous II on
was described as approxinately 50 people'
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Lois Mattson-Storch testified that she has been a Patron
since the establishment has opened and that the individuals vtho
patronize vous fI are in their rnid to ]ate 20rs- Prior to the
irew managernent taking over the prernises the age bracket was late
teens anl early colI-ge age individuals. She is emplcyed by the
Bridgeway House Psychiatric Rehabilitation Center and goes to the
prenises once a week. She has never observed anyone acting unruly
or any fights.

- Under cross exarnination she stated that the place was very
pleasurabJ.e and it was somewhere she can go anii hold a conversation
without having to shout or be disturbed. She adrnitted to being
a friend of one of the owners, Mr. Forte, for approximately 10 or
12 years and started going to the prenises due to her acguaintance
with him. She is aware of the difficulties involving the neighbors
and bas observed individuals standing outside but never observed
the$ seated in their cars.

Alvin Wollentin testified that he is the president of
Fawn, fnc., and one of the owners of Nickalrs Vous fI, same being
purchased in August 1977. He originally worked in the business full-
time but at present is only working same Part-time.

He recalled having a meeting with Cornmissione:s Lenards
and Roberts just prior to the renewal of the Present license year
and stated that when the license was renewed in 1978 there were
no restrictions on the ]icense. In addition when the license was
purchased in 1977 there rrere no restrictions at the tirne and vtas
advised by the purchaser as well as the Township that the business
could be open for the full hours as prescribed by the Town ordinances.

When the estabLishment was originally opened he had live
entertainment but due to t}re noise factor and complaints he tenninated
it, opting for entertainment appealing to a more mature and orderly
crowd. Ue was aware of the complaint lodged by Mrs. Lynch with
regard to the pool ba11s gliding on the pool table but felt there
was nothing that could be done with regard to same other than
discontinuj.ng the pool table all togetherr and he opted not to do
so.

His original statement at the time of the first meeting
with the Township upon the 1978 renewal was that he would attempt
to turn the place into a piano type bar but founC that it was not
profitable to do so. Therefore he eLiminated the piano player, gave
better treatment to the patrons he wished to keep than those he
did not. As a result, those individuals who he did not wish as
patrons gradually weeded themselves out i{'hile those who he wj.shed
to retain brought, in their peers, colleagues, friends and other
favorable cliente].e -

In addition, in the late fall or early winter of J-918,
he employed the services of special police officer which was provided
to him by Lt. O'Rourke of the Union Police Depart$ent. ur. Wollentin
a&nitted that there had been certain problems with regard to un\,tanted
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patrons such as one patron ttrrowing a bar chair 'across the bar,
Lreaking a bottle of- liquor. Another palron assaulted the bartender.
Mr. Wolientin testified that, he polices the ara of Bryon every
lnorning or has someone whom he now ernploys- to do so to collect
,f.,"i""6r beer bottles and refuse nay have been left in the area by
parties r.rho have Purchased packaged goods to take out or dumped

iheir refuse in the area. in aaaition he stated that he has never
;;;;i"A any complaints from tenants above his premises nor has he

been. informLa fy- Pofice of the numerous parking violations which
they-allege to ociur in the vicinity of his establishment'

under cross examination he stated that he is the nanaging
editor of Carnegie Press, having become a Partner in sarne in August

"i-fSie 
ancl tha€ he had started-part-time with Carnegie Press and

eventually moved to fuIl-time in-February of 19?9. _He described llr '
Forte as -being partner, secretary and treasurer of Fawn' Inc' and

a full-time eitployee of vous II. Mr. Forte works six days a week'
tO trout" a day and he works approxi$ate1y t$to hours a day ' seven
days a week.

He adnitted to having received one noise complaint from
Mrs. Goldberg and none from iny other-neighbors in the area' Mr'
Wol.lentin alio had no knowledgE or information that would support
It"-p""ition that the complaiits-were valid and in fact took the
posiiion that many of the- complaints were unfoundedt they were an
-..i"*pi- uv ih" ."'"id"rrts Lrho did not desire a tavern in the area
to foice him out of business.

The matter was then concluded and memoranda were ordered
to by submitted bY all Parties.

After having observed all the witnesses for both sides
and having considered the entire record, including the testimony and

"*hilit" 
iubmj.tted j.nto evidence, together with the a!guments of

counsel, the Court makes t}|e following findings of fact:

I. Petitioner, Fawn, Inc., t,/a Nickal's vous II
is the owner of plenary retail consurnption
license number 2019-33-015-002 located at
11?5 Magie Avenue, Union Townshi-p, New Jersey
and was so owned during the licensed period
complained of.

2. There have been 45 different occasions that
the police were requested to respond for one
reason or another but arrests were only
affectuated on two or three occasions as
the result of the resPonses.

3. There have been complaints of noise made
by aLleged patrons of the establ'ishnenL

4. on 57 occasions either the police have
responded or were reguested or have establisheC
their own surveiLlance of the premises -



BUI,I,SIIN
PAGE 15.

q,

5.

2403

out of those onLy on 15 occasions-where the
police received a clmli"int was -same 

founded'
il-;il";-6" uut tuJt'iequests f or removaL

of individu.ls unt.nitd 6n the gtgTt::t ""d
tt lG;t the comPlaints were unfounded'

The o!,mer s of the prenises have taken every
;;;.;;li;;"iv ana '''"'ssurv gtep i1 arr attemPt
i;";;;;t';iii, u:. desires of the rownship
;; ;;l;;1 s locar arcohoric beverage contror
board.

Bottles have been left on individuals' lawns

;;;-li;t najoritv of said bottles did not
ili"ig-""i-i"t. -b"tt distributeil or sold bv

the establishnent.

7. There were occasions when individuals have

"iit.t.a- 
i" t}tt 

-"t igf'u"rhood but only two of
[ii".-o."."ions couid be attributed to Patlons
of the establ ishrnent '

8. Mrs. Lynch has complaineil to the-TownshiP
- Police DePartnent 3" numerous occasions with

;;;;; to'the operation of the Nickal's vous
rr. I{owever, dt-co"tt finds that Mrs' Lynch 

-
is an extrem"fy 

-"ti"""", high-stru"s in:i"19!:,1., 
^^

*r:.tft u vivid imagination anil an engraved Preludrce
against all liquor estabfishments '

9. Mary Collins, a neighbor of Donald J' Ebert'

"o*ifui".a 
oi patrons constantly keeping her

awaie while l4r. Ebert testified that in the
tro y..t" that the etablishment has been
rott Ly the present ownels' only on six
o.cu"iott" hls he been disturbed by noise'
A1so, that there has been one occasion
where individuals, believed to be Patrons
of Nickalrs Vous II, have been observed
to kiss in a Parked vehicle.

10. That Mary ColLins presented a bag of beer
fottt." ihi-ch she collected in a park and
wooded area which is approxfunately a block
and a half away from the establishment of
Nickal's vous II.

11 . That lts. Collins bears a degree of prejudice
against the establishment.

12. That Detective Wagner, upon examination of
the noise ernanating from Nickal's vous II
wfrite petforming srlrveillance of said pranises'
noted ihat the noise emanating is not of a

nuisance nature .
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13. That when Detective wagner Performed various
surveiLlances on nunerous occasions he did
not find any violations other than parking'

14. That Detective Wagner requested the establ-ishment
to contact the police departnent whenever it had
any problenrs with unwanted Patrons or felt 

-thlt- it might need the assiltance of, the police
, due to a possible disturbance.

15. That the establishment caters to a crowd'
20 and older.

16. That the neighbors in the area are dissatisfied
in having a ]icensed liquor establishment in the
neighborhood.

'r'ha 'rahi or denial of an alcoholic beverage license rests
-..v Y --.. Y

in the sound discretion of the local Alcoholic Beverage Control Board
in the first instance. In order to prevail in this appeal the AppellanL
must show that the local Alcoholic Beverage control Board has acted
unreasonably and that said Board's actions constituted a clear abuse
of their di.scretion. , The burden of proof in establishing that the
action of the council was erroneous rests entirely with the l'ppe1lant
;ni ah; decision of the local Alcoho1ic Beverage control Board should
not be reversed unless the Court finds as a fact that there vtas a
clear abuse of discietionr unwarranted finding of fact or mj-stake of
law by the Board.

The responsibility of the licensee is to maintain its
premises in an orderly and Iawful fashion and be responsible for
conditions both inside and outside of the licensed premises that
are caused by the Patrons thereof. ft i.s also clear that a licensing
authority such as the local Alcoholic Beverage Control board has
the righl to exercise discretion to determine, in light of the
surrounding circumstances and conditions, what is good for the
Township of Union.

The rnatter of Kevin A. sch-nidt, t/a Eve 's Plurlr vs.
Borough Council of the B sion

, Bulletin number 2243, ls
the raost pertinent matte! of record. The neighbors in that
particular instance complained of conditions emanating from the
licensed premises that interruPted and at times Prevented sleeP;
complaints of noise anil shouting by youthful patrons past midnight
on their way to and frcen the tavern. fn addition, it sPoke of
bottles and other debris littering lawns, lralks and driveways,
urination on Plants' shrubs and wal1s, illegal parking which often
blocked driveways and fire hydrants' foul language, etc.. There was
extensj.ve testimony on behalf of the Township of Union with regard
to alleged violati-ons similar to those in the matter of Kevin A.
Schnidt. However, many of the witnesse* based upon their testimony,
exhibited an absolute prejudice against either this establj-shrnent
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or any licensed establishment dispensing . 
a lcohol ic beverages tn

itr. "'.igirU"rhood. Therefore, their testimony. cahnot or should not
be qivei the fuI1 weight of that of an impartia] or non-biased
iiaiiiaii.i.- i"-iaaiiion, with resard to iestimony of bottles in the
iiea, there was sufficient rebuttil testimony that many.of the bottles
founil were hot those sold by the establishment in question, even
lfr""git they might hive been- left in the area by Patlons or individuals
who iere llrrea admittance to the premises. As to the testimony
of the Lynchs, Mrs. Lynch is absolutely prejudiced against any
iie"o. eitaUtistment init Mr. Lynch is prejudiced against.this
piitic"far estabLishment in hii attempt to P1acate his -wife. Therefore
'the Court totally discounts ttreir testirnony with regard to such
noise violations as pool ba1ls clicking, loud music and voices '
Especially in light of Detective wagrrer's testimony that on many
oclasions-he surieilled the premisei, stood between the prernises
and never heard any noise that was of a nuisance nature. In addition,
the Court must dislount Mrs. Collinsr testimony since her neighbor,
chief Ebert, who resides by the premises as vtelf , stated that in the
tist two years he has only be.r't llslurbed six tjmes. It is aPParent
ihat she is attanpting or is being persuaded by those individuals
who have an axe to grind in this parti-cuIar instance and not by
her gooit conscience or sense of fair play.

The viol,;ationq as testified to, noise, littering as well
as urination problems, must be cleared up. The court conclutles
that there ha! been an attenpt by the establishment to do so but
they have not been totally succelsful in .rectifying the problen.

. In addition, they are being penalized by the municipal
Alcoho1ic Beverage Control Board as well as by Detective wagner
fo! requesting police assistance even after being instructed to
do so by Detective Wagner.

In every business dealing wi-th the public there is going
to be occasions when police assistance is going to be requested or
di.sturbances are going to occur. ft is only when such situations
are of a continuing nature that drastic measures must be employed
and. the court concludes that such is not the case in the present
instance. There were 67 occasions when the police responded or
surveilled the premises and of all those times only 15 were non-
estabLishment requests which were valid. Clearly this is not
sufficient to warrant revocation or non-renewal of the liquor license.

There is no :real way of substantiating the afleged numerous
complaints unless they are documented and substantiated and in
this instance when the witnesses were closely examined by the
attorney for the licensee the number of instances either reduced
or were shown to be tainted by prejudice.

The Court concludes that bottles have been lef't in the
area but it is apparent that the licensee is taking the necessary
steps to maintain a clean neighborhood by policing and cleaning
same. As to the urination problem, it is the most difficult to
control short of requeiting all patrons who exit the premises to
go to the bat.hroom first, which request would be totalLy unreasonable.
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The Court finds, vith regard to the TownshiP's motion
that the Director lacks jurisdiction to hear this Particular matter
without the municipality first arriving at a determination, rejects
said argument for the following reasons: N.J.S.A. 33:I-22' which
covers ippeals to the Commissi6ner frorn actf6iE-Eom issuing authorities
with respect to license; Procedure permits the Director, where an
order to show Cause has been filed for an extension pending the final
determination' to retain jurisdiction of same to arrive at that
determination.

The Court concludes in this particular instance, that the
Municipality refused to issue an extension of the liquor license
prior to its expiration date and that the Director of the New Jersey
bivision of Alcoho1ic Beverage ControL did exercise its authority
under said statute and granted an extension of the liquor license
rr'hile retaining jurisdiction pending a de novo hearing to Cetermine
lrhether or not siid license should be r6l:-ewEEl Therefore, the
Court wilf only rule with regard to the initial objection as to the
renewal of the license.

The COURT CONCLUDES that there is insrifficient evidence
to justify non:?Ei&E1-6?-TE6 license. Therefore, the Court grants
the-renewll of the liquor license for the' 1979-80 license year.

This reconmended decision nay be affirmed, rnodif 5.ed or
rejected by the Director of the Division of Alcoholic Beverage
Control, Joseph H. Lerner' who by 1aw is empowered to make a
final decision in this matter. Howevetr, if the Director of the
Division of Alcoholic Beverage Control does not so act in fortY-
five (45) days and unless such t j-rne li-mit is otherwise extended,
this recorirnended decision sha11 become a final decision in
accordance with N.J.s. A. 52.14B-10.

l. tl.trtl!D r
Alcoholic eeverage
i.n this matter and

Ff],E with the Director of the Division of
e6iEro1, Joseph H. !erner-' my Initial Decisj-on
the record in these proceiedings. ;
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