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I. COURT DECISIONS - DOWNIE v. SOMERDALE AND DIVISION OF .
ALCOHOLIC BEVERAGE CONTROL. o

SUPERIOR COURT OF NEW JERSEY
APPELIATE DIVISION
A-49-56

JOHN DOWNIE,

Appellanﬁ,
-VS - '
~BOROUGH COUNCIL OF THE BOROUGH

OF SOMERDALE and DIVISION OF
ALCOHOLIC BEVERAGE CONTROL,

Respondeﬁts;

Rttt =rms=he-) |
Argued February 18, 1957. Decided March 4, 1957.

Before Judges Clapp, Jayne and Francis

Mr. Anthony L. Cecere argued the cause for
Appellant (Mr. Leo J. Berg, attorney)

Mr. Samuel B. Helfand argued the cause for the
Division of Alcoholic Beverage Control
(Mr. Grover C. Richman, Jr., Attorney General)

‘Mr. Wwilliam C. Gotshalk argued the cause for the
Beorough Council of the Borough of Somerdale
(Mr. Charles L. Rudd, attorney)

The oplnion of the Court was delivered by

CLAPP, S.J.A.D.

. The Borough Councll of the Borough of Somerdale refused
to renew John Downle's plenary retall liquor consumption license
for the licensing year July 1, 1956 to June 30, 1957. The State
Division of Alcoholic Beverage Control affirmed, and he now
appeals to us. '

Mr., Downle contends that he was not informed of the
reasons for the Borough's actlon. On the contrary he seems to
have been qulite aware that the Borough's actlon was predicated
entirely on the basis of two offenses, namely, sales made after
hours, for which Downie's license was suspended for ten days in
1954, and sales made to two minors in 1956, of which more will
be sald below. That Downle was aware of this is indicated by :
his petition of appeal to the Division and also by a stipulation
between his attorney and the Borough's attorney at the hearing
before the Division. Further as to the necessity for a state-~
ment of reasons on the part of the Councll, see Wharton Sand &
Stone Co. v. Montville Tp., 39 N. J. Super. 278, 283 (App. Div.

1956). ‘

Mr, Downie contends élso that he was not given a hearing
before the Borough Council to which he c¢laims to have been
‘entitled under N.J.S.A. 33:1-24 and under constitutional guar-

antles of due process. First 1t is to be observed, as the
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Borough points out, that this point was not ralsed in the Divi-
sion. But, aside from that, we see no merit 1ln the point.

The argument rests on Mazza v, Cavicchia, 15 N, J. 498 (1954),
which held that the Director of Aleoholic Beverage Control
could not, in arriving at his decision, make use of a heareris
secret report without supplying the licensee with a copy of 1t,
and also affording the licensee an opportunity "to refute * * *
to supplement, explain and gilve different perspective to the
‘hearer's view of the case." 15 N. J. at 515. Mr. Downie‘s
contention seems to be that the Borough Councll should have
furnished him with some statement of 1ts reasons to which he
might take exception before the Council came to its decision.
But the law does not impose on the Council an obligation of
this sort. Mr. Downle perhaps thinks that on a hearing before
the Borough he was entitled to sit back and wait for it to put
in 1its case. On the contrary, upon such a hearing, the burden
of proof falls on the applicant for the renewal of the llcense.
Nordco, Inc. v. State, 43 N, J. Super. 277, 287 (App. Div. 1957).

The significant clrcumstance here is (as amply demon-
strated at the hearing before the Division) that there 18 no
factual issue in the case. Factually the case rests on the
two offenses above stated, of which appellant was admittedly
conviected. In that situation testimony and cross-examlnation
pefore the Council would have served no purpose at all. Nordco
Inc. v. State, 43 N. J. Super. 277 (App. Div. 1957); Boots 'N
Saddle v, &, B, C., === N. J. Super. --- {(App. Div. 19577).

_ - Appellant's next point is that 1in affirming the action
of the Borough, the Director abused hils discretion. This con-
tention requires us to give some attentlion to a prior pro-
ceeding in the Divislon. Appellant's license had been revoked
by the Borough Council in April 1956 because of the above-
mentioned sales to minors. On appeal, the Director modified
the action taken by the Council; Instead of revoking the
license; he suspended it for the balance of the licensing year,
that 1s, for 34 days. The Director did this primarily because
under N.J.S.A. 33:1-31 the revocation of the llicense would have
disqualified appellant from continuing his association with
another retall liquor establishment 1n which he had an interest.
But these cilrecumstances do not indlcate an abuse of discretlon
In the present case. The mere fact that the llcense was sus-
pended because of these two offenses (the Director in the prior
proceeding also took into account the above-mentloned sales
after hours ), does not necessarily mean that a refusal there-
after to renew the llcense because of the same offenses 1s
assallable as a double penalty. Zicherman v. Driscoll, 133

N. J. L. 586, 588 (Sup. Ct. 1946). Taking into consideration
the Director's reason for refusing to revoke the llcense, as
above stated, 1t cannot be said that his subsequent refusal to
renew the llcense constitutes an abuse of dilscretilon.

Appellant'!s final point i1s that where the circumstances
warrant 1t, 1t is only falr that a reasonable opportunity be
afforded llcensees to liguidate thelr investments before
refusing to renew thelr licenses. His claim apparently is
that he should have been granted a renewal on a condltlon per-
mitting him to transfer the license within a stated time. Appar-
ently appellant had heen negotiating for the sale of the license.
We have consldered a similar contention in Nordco, Inec. v. State,
43 N, J, Super. 277, 288, 289 (App. Div. 1957), and may say
shortly that we see no basis for reversing the Dlvision on thils
point,

Affirmed.,

P e e ]
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2. DISCIPLINARY PROCEhDINGS -~ LEWDNESS AND IMMORAL ACTIVITIES
o (INDECENT DANCE) ~. EMPLOYMENT OF MINORS WITHOUT EMPLOYMENT
PERMITS - PRIOR RECORD NOT CONSIDERED BECAUSE NO LOCUS :
POENITENTIAE INTERVENED -~ PRIOR RECORD OF A PRINCIPAL STOCK~-
HOLDER - LICENSE SUSPENDED FOR 55 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary
Proceedings against

)
) 3
715 CLUB, INC. : CONCLUSIONS
715 - 8th Street L ) AND ORDER
- Unlon City, N. J., S )
)
)

Holder of Plenary Retall Consump~

tion License C-216, issued by the

Board of COmmissioners of the City

of Union City.

715 Club, Inc., Defendant-licensee, by Fred Marchitto, President.

Edward F, Ambrose, Esq., appearing for Division of Alcoholile
Beverage Control, -

BY THE DIRECTOR:
Defendant pleaded non vult to the following charges'

"l. On August 18, 19, September 7 and November 2,
1956, you allowed, permitted and suffered lewdness and
immoral activity in and upon your licensed premises in
that you allowed, permitted and suffered male and female
patrons to dance and otherwlse make gestures and move-
ments with thelr bodies having lewd, indecent, filthy,
disgusting and suggestive import and meaning; in viola-
tion of Rule 5 of State Regulatlon No. 20.

-~ "2, On November 2, 1956, and prior thereto, you
knowingly employed on your llcensed premises Roger---,
Don --- and Otis ---, minors who had not obtained 1
requisite employment permits from the Director of the

- Division of Alcoholic Beverage COntrol, in violation of
Rule L of State Regulation No. 13.

: The flle herein dlscloses that ABC agents visited the .
licensed premises between the hours of 10:00 p.m. and 1:00 a.m.
on Saturday, August 18; Sunday, August 19; Friday, September 7,
and Friday, November 2, 1956, On each of these occaslons the
premises were occupied by about eighty patrons (male and female ).
Some of these patrons were seated at a bar in the front part of
the premlises and others had gathered in an adjoining room which
consisted of a small dancing area surrounded by tables. and chairs,

-a ‘bar and a bandstand from which four musicians supplied "Rock and
"Roll" music for dancing. .

: On each of the aforesaid visits, the agents observed a
couple giving an exhibition of a new "dance" referred to as' the
"Fish". Briefly, the "Fish" may be described as follows: the
dancing partners face each other from a dilstance of about two
feet and in time with the "Rock and Roll" music, move toward
each other, simultaneously assuming certain indecent positions
and performlng gyratory movements of their bodles in such manner
as to simulate sexual Intercourse. The vulgarity of these per-
formances was further accentuated by an execution of "sumps and

grinds" : ~

’ Upon interrogatlon, the agents learned that three members
of the band were minors (17, 20.and 20 years of age) who had failed
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to ‘obtailn the requisite employment permiﬁs from this Division, .
Defendant has a prior adjudicated record. ‘Effective
January 2, 1957, its llcense was suspended by the local issu-
ing authority for twenty days for sale “to:minors and permitting
8 brawl upon the licensed premlses.: However, since the viola-
tlon herein preceded the suspension in that matter, no locus '
poenitentiae intervened and that violation will not be con-
gldered in arriving at the penalty herein. Re Thaler, Bulletin
1042, Item 3. It, however, appears that Gabriel Marchltto,
the vice-president and holder of U49% of the stock of ‘the cors«—
porate llicensee herein, while in partnership with one Anthony
Riccardi, held a licensé for the within described premises
which license was twice suspended; once effective March 7,
1955 by the Director of this Divisilon for five days for sale
to minors (Re Marchitto and Riccardi, Bulletin 1054, Item T),
and the second time, effective May 30, 1955 by the loecal issu-~
ing authority for fifteen days for permitting a brawl on the
licensed premises. On June 16, 1955, Gabriel Marchitto and
Anthony Riccardi effected a transfer of their license to the
corporate licensee herein.

o)
\

Consldering all the facts and surrounding circumstances
in thils case, I shall suspend the defendant's license for fifty-
five days. Flve days will be remitted for the plea entered
herein, leaving a net suspension of fifty days.

Accordingly, it 1is, on this 15th day of January, 1957,

ORDERED that Plenary Retail Consumption License C-216,
~issued by the Board of Commissioners of the Clty of Union City
to 715 Club, Inc., 715 - 8th Street, Union City, be and the
same 1s hereby suspended for a period of fifty (50) days, com- -
menoing at 3:00 a.m. January 22, 1957, and terminating at 3:00
a.n, March 13, 1957.

- WILLIAM HOWE DAVIS
Director.

3. DISCIPLINARY PROCEEDINGS - HOSTESS - LEWDNESS AND IMMORAL
ACTIVITIES (OBSCENE LANGUAGE - INDECENT ACTIONS) - PRIOR
- WARNING RE SIMILAR VIOLATION - LICENSE SUSPENDED FOR 55 DAYS,
LESS 5 FOR PLEA, _ ’

In the Matter of Disciplinary
Proceedlngs against

)
VAGABOND BAR, INC. ) . e
112 Elizabetﬁ Avenue ) ngglgggggs

Holder of Plenary Retall Consump- )
tion Ticense ¢-288, issued by the
Munlcilpal Board of Alcoholle
Beverage Control of the City of
Newark .
Vagabond Bar, Inc., Defendant-licensee, by John Cappo, President.
David S. Piltzer, Esq., appearing for Division of Alcoholie
Beverage Control,
BY THE DIRECTOR:

¢

Defendant pleaded non vult to the following charges:
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"1. On Sunday morning, August 19, 1956, you
. allowed, permitted and suffered females, Dona =--- and
Marchalnell ~-~, employed on your licensed premises, to
accept drinks of beverages at the expense of or as a gift
from customers and patrons; in violation of Rule 22 of
State Regulation No. 20. ~

"2. On Sunday morning, August 19, 1956, you
allowed, permitted and suffered in and upon your licensed
premises lewdness and immoral activity and foul, filthy
and obscene language and conduct, in that you allowed,
permltted and suffered persons employed on your licensed

- premlises as entertainers to perform in a lewd, indecent
and immoral manner, sing songs, utter words and phrases
and make gestures and movements having lewd, lascivious,
indecent, filthy, disgusting and suggestive import and
ggaﬂing; in violation of Rule 5 of State Regulation No,

The file herein discloses that on August 19, 1956,
shortly after midnight, three ABC agents entered the licensed
premises and took seats at the bar which was attended by four
bartenders. The premises were fllled to capaclty with about
one hundred patrons (male and female), some of whom were
seated at the bar and others at tables in booths surrounding
a dancing area. Behind the bar was an elevated platform from
which two three-plece bands supplied the music and two female
entertainers (Dona and Marchalneil) performed and sang.

" Marchalneil was introduced by the 'M.C." and rendered three
popular songs with a double entendre, accompanied at times by
certaln hand gestures and language clearly indicative of
indecency. At intervals during her performance Marchalneil,
wlth her back to the audience, sat on a chalr, placed both her
hands on the pilano’and then assumed positions and performed
other movements of her body in such manner as to simulate
sexual intercourse. In addition, the "M.C.," made a filthy
remark through the microphone. During their vislt to the
licensed premises the ABC agents saw the bartenders serve
-these two female entertainers with numerous mixed drinks of
alcoholic beverages, pald for by various patrons. Shortly
before ldentifying themselves; the three ABC a%ents observed
Dona consume part of a '"Vodka and Orange Juice' drink served
to her by a bartender at the expense of one of the agents.

, ‘Upon interrogation by the ABC agents, both female
entertainers orally admitted drinking alcoholic beverages
pald for by patrons. Marchalneill also admitted she had been
employed by the llcensee for the past three weeks and the
Master of Ceremonles admitted making the aforementioned vulgar
- remark. John Cappo (a member of one of the bands and presi-
dent of the within corporate licensee as well as holder of
ninety-eight per cent. of 1ts stock) declined to give a state-
ment. : '

_ Defendant has no prilor adjudicated record, but the
records of the Division disclose that on January 26, 19%6, a -~
warning letter as to similar activitles was sent to.-the
licensee. I shall suspend defendant's license for twenty days
on Charge 1-SRe Pleasant Hour Cocktall Iounge, Inc,, Bulletin
1096, Item 2) and for an additional thirty days on Charge 2
(Re_Little Cotton Club, Inc., Bulletin 1005, Item 11). Five
days wlll be added because of the warning letter, making a
total suspension of fifty4five days. Five days will be remit-
ted for the plea entered herein,.leaving a net suspension of

- £ifty days. _ '
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Accordingly, it 1s, on this 2lst day of Janvary, 1957,

. » ORDERED that Plenary Retail Consumption License C~288,

. issued by the Municlpal Board of Alcoholic Beverage Control of
“the City of Newark to Vagabond Bar, Inc., for premises 112
Elizabeth Avenue, Newark, be and the same 1s hereby suspended
for fifty (50) days, commencing at 2:00 a.m. January 29, 1957,
and terminating at 2:00 a.m. March 20, 1957.

. WILLIAM HOWE DAVIS
: Director.

- ¥, DISCIPLINARY PROCEEDINGS - FALSE ANSWERS IN APPLICATION AS TO
BENEFICIAL OWNER - AIDING AND ABETTING A NON~LICENSEE TO :
EXERCISE THE RIGHTS AND PRIVILEGES OF A LICENSE -~ UNLAWFUL

. SITUATION CORRECTED - LEWDNESS AND IMMORAL ACTIVITIES . (INDECENT
WRITTEN MATTER AND PICTURES) -~ LICENSE SUSPENDED FOR 40 DAYS.

In the Matter of Disciplinary )
Pcheedings against g

UNION BAR & GRILL, A CORP.
‘T/a UNION BAR & GRILL

209 Preakness Avenue
Paterson 2, N. J.,

Holder of Plenary Retail Consump-

tion license C-+252, lssued by the .

Board of Alcoholic Beverage Control
- for the City of Paterson.

CONCLUSIONS -
AND ORDER

I N . T " -
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Bremman, Susser and Tanls, Esqs., by Herbert Susser, Esqg.,
A Attorneys for Defendant-~licensee. '
William F. Wood, Esq., appearing for Division of Alecchollc
- Beverage Control. '

'BY THE DIRECTOR:
Défendant has pleaded non vult to the following charges:

"1. In your application dated June 12, 1956, filed
with the Board of Alcoholic Beverage Control for the
Clty of Paterson, upon which you obtalned your current
plenary retall consumption license and wherein you
listed your stockholders in answer to Question 22 as._ -
James Codiroli (8 shares or 80%), Irene Codiroli (1 share -
or 10%) and Elvira Budeshein (1 share or 10%), you falsely
stated 'No' in answer to Question 23, whlch asks: 'Has -
any. » . ilndividual other than the stockholders herein-
before set forth any beneflcial interest, directly or
indirectly, in the stock held by sald stockholders??,
whereas in truth and fact Frank Codiroli (not mentioned

in th® application as a stockholder or as beneflclally
interested in any of your stock) had such an interest

in that he was the real and beneficlal owner of all of
your stock; sald false statement being in violation of -
R'&lso 33:1-250 ’ '

"2, From about August 25, 1954 until the present time,
you knowingly alded and abetted.Frank Codiroll to exer-
eise, contrary to R. S. 33:1-26, the rights and privi-
leges of your successive plenary retall consumption
licenses; thereby yourself violating R. S. 33:1~52.
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"3, On August 20, 1956 and prior thereto you allowed,
. permitted and suffered in and upon your licensed prem-
ises and had in your possession and dlstributed or
caused to be distributed matter containing obscene,
indecent, filthy, lewd, lasclvious and disgusting
printing, writing, picture or other such representa-
tion; i% violation of Rule 17 of State Regulation
No. 20.

The file herein discloses that Frank Codircli, whose
name did not appear in the application dated June 12, 1956
upon which defendant obtained its current liguor license, was
the sole owner of all the capital stock of defendant corpora-
tion. :

During the investigation, it was ascertained that Frank
Codiroli's name was undisclosed as the real and bgneficial
owner of sald capital stock of defendant corporatlion because
on April 30, 1947 he had been convicted of assault and fined

. $25.00. After an examination of the facts resulting in the

' aforesaid conviction, I was of the opinion that it did not
involve the element of moral turpitude which would disqualify
him from being engaged in the alcoholic beverage industry in
this State and he was so advised by letter dated November 19,

1956,

I have since been advised that the eight shares of
stock have been transferred from James to Frank and that writ-
ten notification thereof has been given to the local issuing
authority. R, S. 33:1-34, Thus, the proper correction has
been made in the matter. )

While ABC agents were at defendant's licensed premises
on August 20, 1956, various indecent pictures and filthy writ-
ten material were found therein.

. Defendant has no prior adjudicated record. As to.Charges
(1) and (2), I shall suspend defendant's license for thirty days,
the minimum suspension when the undisclosed owner has a non-
disqualifying criminal record. Re Stagg, Bulletin 846, Item 5.
As to Charge (3), an additional Suspension of ten days will be
imposed (Re Sisco, Bulletin 1067, Item 5), making a total sus-
pension of forty days. ‘

Accordingly, it 1s, on this 2lst day of January, 1957,

ORDERED that Plenary Retail Consumption License C-252,
issued by the Board of Alcoholic Beverage Control for the City
-of Paterson to Union Bar & Grill, A Corp., t/2 Union Bar & Grill,
209. Preakness Avenue, Paterson, be and the same is hereby sus-
pended for a pericd of forty (50) days, commencing at 3:00 a.m.

- January 28, 1957, and terminating at 3300 a.m, March 9, 1957,

WILLIAM HOWE DAVIS
Director.
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5. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR -~ AGGRAVATING
CIRCUMSTANCES - PRIOR RECORD - LICENSE SUSPENDED FOR 65 DAYS,
LESS 5 FOR PLEA.

In the Matter of Discilplinary
Proceedings agalnst

SPORTS BAR & GRILL, INC.
4012-14 Hudson Boulevard
Union City, N. J.,

Holder of Plenary Retall Consump-~
tion License C-~13, issued by the

" Board of Commissioners of the City
of Union City. )
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CONCLUSIONS
AND ORDER

R

Sports Bar & Grill, Inc., Defendant-licensee, by William E. Morse,
Presldent.. '
William F. Wood, Esq., appearing for Division of Alcoholic
' Beverage Control.

BY THE DIRECTOR:

Defendant pleaded non vult to a charge alleging that it
possessed on its licensed premises alcoholic beverages in
bottles bearing labels which did not truly describe their con-
tents, in violation of Rule 27 of State Regulation Ne., 20,

The file herein discloses that on November 19, 1956 an
ABC agent, while testing and gauging the licensee's open. ]
bottles of alcoholic beverages, seized a number of such bottles
because thelr contents appeared to be low in proof and submit-
ted such bottles to the Divislon's chemist for analysis,., The
chemist's report shows that when compared with samples of the
genulne product of the labeled brands, the contents of eight -
" of these bottles varied substantially in solids, acids and
color, the contents of four additional bottles in color and
aclds, and the contents of one additional bottle in aclds.

This case 1is seériously aggravated by the large number of
bottles involved and the fact that such bottles represent
-nearly one-half of defendant's open stock of whiskey.

In mitligation of penalty, defendant submitted a statement
which I have carefully considered. I, however, do not find
any extenuvating circumstances 1in this matter which would impel
me to impose less than the established minimum penalty in cases
of this type. ‘

Defendant has a prior adjudilcated record., Effective July

5, 1956, the Director of this Division suspended defendant's
license for thirty-five days for (1) an "hours" violation,
(2) possession of lottery tilckets,,and (3) possession of inde-
cent matter on its licensed premises, Re Sports Bar & Grill,
Inc., Bulletin 1124, Item 2. The usual suspension for the
violation as set forth in the charge herein is sixty days.
Re Tumulty, Bulletin 742, Item 8. However, since the aforesaid
prior dissimilar violatlons occurred wlthin a filve-year perlod,
an additional filve-day penalty will be added, Re DeFreltas,
Bulletin 1139, Item 1, making a total suspension of sixty-five

- days, Five days wlll be remitted for the plea entered hereiln,
leaving a net suspension of sixty days.

Accordingly, 1t is, on this 21st day of January, 1957,

ORDERED that Plenary Retall Consumption License C¢-13,
issued by the Board of' Commissioners of the City of Union City
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to Sports Bar & Grill, Inc., 4012-14 Hudson Boulevard, Union
City, be and the same 18 hereby suspended for a .perlod of
sixty (60) days, commencing at 3:00 a.m. January 28, 1957, .
and terminating at 3:00 a.m. March 29, 1957o .

‘ WILLIAM HOWE DAVIS
Director,

6. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - PRIOR RECORD -
LICENSE SUSPENDED FOR 20 DAYS, IESS:5 FOR PLEA.

fIn the Matter of Disciplinary )
Proceedings against ,
ALFRED ROMAN | ) .
216 Willow Avenue oy D oeR

Hoboken, N. Jas

Holder of Plenary Retail Consump- )
tion License C-176, issued by the

Munlelpal Board of Alcoholic- )
Beverage Controlof the Gity of
Hoboken. )
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‘Alfred Roman, Defendant-licensee, Pro se.
William F. Wood, Esq., appearing for Division of Alcoholiec
Beverage Control.

BY THE DIRECTOR:

Defendant has pleaded non vult to a charge alleging that
he possessed on his licensed premises an alcoholic beverage in-
- a bottle bearing a label which did not truly describe the con-
gents therein, in violation of Rule 27 of State Regulation No.
0

}

The file herein discloses that on October 16, 1956, an
ABC agent making a routlne lnspection of defendant's licensed-
premises tested and gauged a number of opened bottles of assor-
ted brands of liquor among which he found one bottle, the .
contents of which appeared to be off in color and low in proof.
The agent seilzed the bottle and submitted it to the Division
chemlst for an analysis of 1ts contents. The chemlst's report
shows the liquor to be only 1 proof short but excessively high
" in solids and acids when compared with the genuilne product.
- Defendant has a—prior adjudicated record., Effectlve
‘' March 21, 1956, a license held by defendant for 142 Garden
Street, Hoboken, was suspended for ten days by the local issu-
ing authority for sales to minors. The minimum penalty imposed
for a violation such as charged herein 1s fifteen days.
Re Pchola, Bulletin 1119, Item 7. However, because the prior
dissimilar violatilon occurred within a flve-year period, an
additional five days will be added, I shall suspend defendant's
license for twenty days and remit five days for the plea. entered
herein, leaving a net suspension of fifteen days.

Accordingly, it 1s, on this 8th day of Januvery, 1957,

ORDERED that Plenary Retail Consumption License C-176,
issued by the Munlcipal Board of Alcoholic Beverage Control of
the City of Hoboken to Alfred Roman, 216 Willow Avenue, Hoboken,
be and the same 1s hereby suspended for fifteen (15) days, com~
mencling at 2:00 a.m, January 15, 1957, and terminating at 2 00
a.m. January 30, 1957. _ 5

WILLIAM HOWE DAVIS
Director.
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7. DISCIPLINARY PROCEEDINGS - PERMITTING THE PLAYING OF A
RECORDED INDECENT SONG ON LICENSED PREMISES - LICENSE
SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA,

. In the Matter of Disciplinary
Proceedings against

)
)
"BERNICE CARBONE
T/a NEW HAYWARD LODGE ) ~ CONCLUSIONS
63 Union Boulevard o AND ORDER
Wallington, N. J., )

)

)

Holder of Plenary Retail Consump-
tion License C-6, issued by the
Mayor and Council of the Borough
of Wallington.

Nicholas D. Introcaso, Jr., Esq., Attorney for Defendant licensee.j
- Edward F. Ambrose, Esq., appearing for Division of Alcoholic ‘
.Beverage Control.

BY—THE DIRECTOR:

‘Defendant has pleaded non vult to a charge alleging that
she allowed, permitted and suffer d on her 1licensed premises.
the playlng of a recorded song which had a suggestive import
and. meaning, in violation of Rule 5 of State Regulation No. 20.

The file herein discloses that on October 11, 1956, ABC
agents visited defendant's licensed premises wherein they
observed several male and female patrons seated at tables and <
at the bar. During most of their stay a juke box record, the
‘lyric of which had a’ suggestive ‘eonnotation, was played inces-~
santly. The agents later seized the record which defendant's
manager admitted had been on the licensed premises for about.
two weeks. .

Defendant, by way of mitigation, states that a vending
company has exclusive control over the juke box and that she
assumed that the records placed therein were proper and legal,
'The reasons advanced have no merit. "Licensees may not avoid
their responsibility for the conduct of their premises by
merely closing their eyes and ears. On the contrary, ‘licensees
must use their eyes and ears, and use them effectlvely, to
prevent the improper use of their premises." Bilowith V.
Passaic, Bulletin 527, Item 3.

Defendant has no prior- adjudieated record. While this
1s a case of first impression 1nvolving Jjuke box records, I
shall, nevertheless, suspend her license for. filfteen days and
remit five days for the plea entered hereln, leaving a net
suspension of ten days. Re Sickle, Bulletin 977, Item 6.

Accordingly, 1t 1s, on this 9th day of January, 1957, -

ORDERED that Plenary Retail Consumption Iicense C-6,
lssued by the Mayor and Council of the Borough of Wallington
to Bernice. Carbone, t/a New Hayward Lodge, 63 Union Boulevard,

. Wallington, be and the same is hereby suspended for a period
- of ten (105 days, commencing at 3:00 a.m., January 16, 1957,
and. terminating at 3:00 a.m. January 26, 1957.

WILLIAM HOWE DAVIS
Director.
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8. DISCIPLINARY PROCEEDINGS - SALE IN VIOLATION OF RULE 1 OF-
STATE REGULATION NO. 38 - SALE DURING PROHIBITED HOURS IN
VIOLATION OF LOCAL ORDINANCE ~ LICENSE SUSPENDED FOR 20
DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary
Proceedings against

HENRY D. GALLO and ANGELO MacRAE
T/a TIOGA TAVERN
589 Communipaw Avenue

- Jersey City U4, N. J.,

CONCLUSIONS
AND ORDER

Holders of Plenary Retail Consump-
tion License C-126, issued by the
Municipal Board of Alcoholic
Beverage Control of the City of
Jersey City. )

D S A S s G S 3 W D b D s Sun b M Ca SAN v M e MR S e TR B e St Sy S S

Henry D. Gallo and Angelo MacRae, Defendant-licensees, Pro se,
Edward F. Ambrose, Esqa., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

" Defendants pleaded gullty to charges alleging that (1)
on Sunday, December 16, 1956, they sold alcoholic beverages
in original containers for off-premises consumption, in viola-.
tion of Rule 1 of State Regulation No. 38; and (2) on said
date they sold sald beverages during prohibited hours, in
violation of a local ordinance.

- The file herein discloses that at about 9:15 a.m. on
Sunday, December 16, 1956, an ABC agent purchased from the.
licensees six 1l2-ounce cans of beer for off-premises consump-
tion. The local ordinance prohlblts the sale of alcoholic
beverages between the hours of 2:00 a.m. and 1:00 p.m. On
Sundays, and State Regulation No. 38 prohibits the sale on
Sundays of said beverages in original containers for off-
premises consumption° .

Defendants have no prior adjudicated record. I shall
suspend thelr license for a period of twenty days (Re Gardianos,
Bulletin 1133, Item 5). Five days willl be remitted for the

. plea entered herein, leaving a net suspension of fifteen days.

Accordingly, it 1s, on’ this luth day of January, 1957,

ORDERED that Plenary Retail Consumption ILicense C-126,
issued by the Municipal Board of Alecoholic .Beverage Control of
the Clty of Jersey City to Henry D. Gallo and Angelo MacRae,

t/é Tioga Tavern, for premises 589 Communipaw Avenue, Jersey
City, be and the same 1s hereby suspended for fifteen (15)

days, commencing at 2:00 a.m. January 21, 1957, and terminating
at 2:00 a.m. February 5, 1957,

WILLIAM HOWE DAVIS
Director.
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v R WILLIAM HOWE DAVIS.
Dateds february 8, 195(; : BIRECTOR
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IC; DISCIPLINARY PROCEEDINGS ~ CHARGE ALLEGING oALES TO MINORS,
‘ DISMISSED. :

In the Matter of Disolplinary
Proceedings against :

FRANK P. & ANNA O'BRIEN
T/a O'BIE'S CAFE,
S/S Pemberton-Browns Mills Rd.

)

)

) CONCLUSIONS
Pemberton Township i )

)

)

)

AND ORDER
PO Browns Mills, N. J., s

Holders: of Plenary Retaill Consump-

tlon License C-4, issued by the

Township. Committee of Pemberton

Township.

Conroy and Supple, Esgs., by John S. Conroy, 3rd, Esq.,
Attorneys for Defendant-licensees.

David S. Piltzer, Esq., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:. -
The Hearer has flled the following report herein:

"Defendants pleaded not gullty to a charge alleging
‘that on August 7, 1956, they sold, served and delivered and
allowed, permitted and suffered the sale, service and delivery
of alcoholic beverages, directly or indirectly, to a minor in
and upon their licensed premises, in violation of Rule 1 of
State Regulation No. 20,

"The following is a summary of the evidence presented
by the Division: On August 7, 1956, four boys. joined two other
boys who were in a car in which there were six cans of Ballan-
tine's beer purchased by one of the two boys at a nearby tavern.
The six boys then rode in the car to defendants' tavern where
they arrived between 8:30 and 8:45 p.m. Leon --- (age 19), one
of the boys,.testified that he left his companions seated in
the parked car, entered the. ‘tavern and there purchased two six-
packs of Ballantine's beer which he took to the car. One of
his companions states that he saw Leon go up 'two steps' of the
tavern; the others did not see him enter the tavern, and none
.of his companions observed Leon emerge from the tavern.

"On the morning of August 8 Leon and his companions
directed ABC agents to defendants' licensed premises which they
identified from the exterior as the place where the car was
parked the previous evening. On August 8, at about 7:00 p.m.,
Leon entered defendants' tavern with the agents and identifiled
the interior by its physical arrangements but could not tell

. whether Francis or James O'Brien (bartenders) or some other.
bartender sold the beer to him,

"on cross—examination the attorney for defendants
developed that Leon had béen convicted of petty larceny and
that two of his companions also had criminal records as Jjuvenile
delinquents; that Leon could not recollect whether there was a
television set or a musle machine in the tavern; that Leon
claimed that the bar was dark with only one other patron presént
and that he did not see two of the defendants' witriesses there --
Thomas McPherson (with whom he is well acqualnted) or Joseph W.
Pilerce; that he could not recall how it came about that the
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group declded they need more heer or why-they drove to the
defendants ' tavern or why he was selected to make the purchase;
that on August 8, having arranged to meet ABC agents at 7:00
p.m. to attempt to identify the person who served him beer at
the premises, he and a companion, at about 4:30 p.m. while
passing by a bullding supply store operated by the O'Briens,
sent his companion into the store to call out one of the
O'Briens, none of whom he knew, and one such person came out,
whom he informed that some people are trying to get him into
trouble about the beer; that leon had no specific reason for
contacting them except to warn them to exercise more care in
checking minors.

- "One of Leon's companions testified that, when they
arrived at defendants! tavern, they all chipped in money and
gave it to Ieonj; that he got out of the car first and then
Leon got out; that he saw Leon go to the foot of two steps
(towards the door of the tavern) and did not see him come
out, but that Leon came over to the car with Ballantine beer;
that he had been convicted of crime on at least two occasions.

., "Another of the boys who did not see Leon enter or
leave the tavern, and whose appearance 1s considerably older
than that of Leon; testified that it would have been easier
- for him to go for the beer but he did not have any specifilc
reason why he did not do so; that it was decided to go to .
defendants' tavern after he picked up the four boys at a car-
nival and parked at a dam where it was decided to get more
beer; and that the dam is a couple of yards from another tavern
Where he had purchased the Ballantine beer which was in the car.
Asked why he did not, therefore, purchase the additional besr
at such tavern he answered ‘We weren't going to walk around
the carnival with beer in our hands.! The discrepancy between
his account that he picked up the boys at a carnival and parked
at the dam and decided to get more beer and that they parked at
the dam, decided to get beer and then picked up the boys at the
carnival remains unexplained. He acknowledged that there were
other licensed premises in the vicinity.

"Each. of the other three boys stated that his testimony
in general would be the same as that of the other boys. One of
these three boys said that he had been convicted of crime on
fifteen or twenty occasions as a juvenile.

"James O‘'Brien, a son of the licensees and employed by
them as a bartender, stated that he was on duty the night of
Avugust 7 from 6:00 p.m. until 8:30 p.m., at which time his
brother Francis came on duty, and that there were no other
bartenders there that night; that Leon was not in - the llcensed
premises while he was on duty and he did not sell him any beer;
that there ls a television set and music box clearly vislble
in the premises; that when he left, shortly after 8:30 p.m.,
Thomas McPherson and Joseph Pierce (two patrons) remained in
the tavern, and that it is a well-lighted bar. His version of
the remarks to him by Leon on August 8 1s that Leon said 'Some
of the boys 1in town are gettlng you in trouble -~ some of them
say I bought beer in your place last night

"Francis O'Brien testified that he came on duty at 8:25
or 8:30 p.m.; that Thomas McPherson was there and a few other
persons; that Joseph Pierce came in with him; that he remalned
on duty untll abeut 11:00 p.m., and that Leon did not come into
the tavern durlng those hours and he did not sell him any beer.
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M"Joseph W. Pierce testified that he is employed as a
radio and television service mechanlc; that he entered the
tavern with Francis O'Brien at about 8:30 p.m. and that he
remained until about 10:00 p.m.; that Thomas McPherson and a
man and weoman were in the tavern; that the bar is well-lighted;
that he knows Leon very well and 1ls acquainted with four of the
other boys, and that none of them came into the tavern whille
he was thereo

"Thomas McPherson testified that he is employed by an
automoblle dealer; that he arrived at defendants! tavern on
the night of August 7 at about 6:30 or 7:00 p.m., and remained
there until after 10:00 o'clock; that James O'Brlen wag the
‘bartender until about 8:30 p.m., When Francls OfBrien went on
duty; that there were at least three patrons in the tavern at
all times; that he 1s acquainted with all of the boys, and
that neilther Leon nor any of the other boys was in the tavern
while he was' there.

"In my opinion the doubts that present themselves from
the testimony of thé minors, and the conflict between thelr
testimony and that of the defendants' witnesses must be
resolved in favor of the defendants. In consequence, 1 recom-
mend that the charge should be dismlissed. Re Borstelmann,
Bulletin 1127, Item 3; Re Moore, Bulletin 1136, Item C.

Pursuant to Rule 6 of State Regulation No. 16, the
prosecuting attorney filed exceptions to the Hearer's Report,
wherein he contended that the evidence was sufficient to
establish the gullt of defendant.

After careful examination of all the evidence pre-
sented 1in the case and the written argument filed by the
prosecuting attorney and the attorney for defendants, I have
decided to adopt the conclusions of the Hearer as my conclu-
sions in the case., Several of the minors have long criminal
records and one minor, while on the witness stand, even boasted
of his lengthy record. Considering their testimony against the
positlve testimony of defendants' wiltnesses, I conclude that
the Dlvision has falled to establish the gullt of defendants
by a failr preponderance of the evidence (Re Borstelmann, supra;
Re Moore, supra). Hence I shall dismiss The charge.

Accordingiy, it is, on this 9th day of Januvary, 1357,
ORDERED that the charge herein be and the same 1s hereby
dismlssed.

WILLIAM HOWE DAVIS
Director.
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11, DiSCIPLINARY PROCEEDINGS - SALE AT LESS THAN PRICE LISTED
' IN MINIMUM CONSUMER RESALE PRICE LIST - LICENSE SUSPENDED
FOR 10 DAYS, LESS 5 FOR PLEA.

In the Matter of Disciplinary
. Proceedings against

JACOB VENOLA

T/a VENOLA'S LIQUOR STORE
620 River Street
Paterson, N. J.,

Holder of Plenary Retall Distri-
bution License D~-25, issued by the
"Board of Alcoholic Beverage Control

for the City of Paterson.

At - - — e " GwS T T e N S " Gowe e S e SO S Cm W) W Son ve e v e Sm mmt

. Jacob Venola, Defendant-licensee, Pro se.
Dora P. Rothschild, appearing for Division of Alcoholic
Beverage Control,

CONCLUSIONS
AND ORDER

BY THE DIRECTOR:

Defendant pleaded non vult to a charge alleging that
he sold alcoholic beverages at less than the price listed in
the Minimum Consumer Resale Price List then In effect, in
violation of Rule 5 of State Regulation No. 30.

The file hereln discloses that on December 21, 1956,.
the defendant sold to an agent of this Division two 4/5 quart
bottles of Schenley's Reserve Blended Whiskey and accepted
$8.53 in payment thereof. The minimum consumer resale price
then in effect for each of the aforesaid 4/5 quart bottles was
$4.49 or $8.98 for both items. The licensee was on the prem-
ises when the sale was made by Joseph Venola, his son, who
later admitted making the same at the reduced price. ‘

Defendant has no prior adjudicated record. I shall sus-
pend his license for the minimum period of ten days. Filve days
w1ll be remitted for the plea entered herein, leaving a net
gsuspension of five days. Re Ievine, Bulletin 1104, Item 8.

Accordingly, it 1s, on this 23rd day of January, 1957,

ORDERED that Plenary Retail Distribution License D-25,
issued by the Board of Alcoholic Beverage Control for the City
of Paterson to Jacob Venola, t/a Venola's Liquor Store, 620
River Street, Paterson, be and the same is hereby suspended for
a period of f1ive (5) days, commencing at 9:00 a.m. January 30,
1957, and terminating at 9:00 a.m. February 4, 1957,

WILLIAM HOWE DAVIS
Director.

12, STATE LICENSES ~ NEW APPLICATION FILED,

- City Beverage Distributors, Inc,
415 West Grand Street

Elizabeth, N, J.
Application flled March 11, 1957 for person-to-person transfer
of State Beverage Distributor s License SED-106 from City

Beverage Company, Inc.
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QCWUQﬁW% =Y William Howe Davis !
Director,



