
TEMPORARY DISABILITY BENEFITS 12: J 8-2.4 

(b) Employees excluded from a pri·,rate plan shall be 
covered under the State plan and the employer shall be 
liable for the deduction and payment of workers' contribu-
tions and employer's contributions, as required by N .. LS.A 
43:21-7. 

(c) All proposed private plans shall be submitted for 
review and approval by the Division. An employer failing 
to &ecure the approval of a private plan sh,1.ll he deemed to 
be covered under the State pbn and the employer shall be 
liable for the deduction of workers' contributions and pay-
ments of workers' and employer's contributions to the Fund 
as required by N.J.S.A. 43:21-7 until i;uc:h date as a private 
plan is effective. 

(d) An employee who ceases to be covered by a private 
plan, whether by termination of the plan, changing employ-
ers or for any other reason, shall, if othern,ise eligihle, 
become entitled to disahility benefits from the Fund. 

Case Note~ 

Employer must participate in either slate plan or qualified pfr;ate 
plan of disability benefits. O'Boyle v. Prudential Ins. Co. of America, 
241 N.J.Super. 503,575 A.2d 515 (J\.D.1990). 

12:18-2.2 Bcndits 

(a) An employee shall not he entitled to r.ny henct'it;;, 
from the Fund \Vith respect to any period of disa1;ility 
commencing while he or she is covered under a private plan. 

(b) An employee ~hall not he paid any benefit,; fm dis, 
ability during unemployment (N.J.S.A. 43:21 3, 4) for any 
period of dis;,bility commencing wbilc h,: or she is a "cov-
erecl individual" as defined in N.J.S.A. 43:21· 27(b). 

(c) The benefits provided by n private plan shall he sci 
forth in tbt: plan both as to eligibility rcquirnments and 
amounts payable. 

(ct) If application for bcnefiti-. ii; made uncfor the State 
plan or Dis'.\bility During Unemployment and it is deter·• 
mined that the claim should have been made nnder a 
private plan, an employee shall not be deprived of benefits 
under the private plan for failure to give timely notice and 
proof of disability provided that: 

l. The application to the State plan would have heen 
timely notice to the private plan if it had been then made; 
and 

2. Proof of disability is furnished under such private 
plan within the period required therein or within 30 days 
aner the employee has notice that the claim ~hould have 
b'.:'.cn made thereunder. 

(c) ff an employee is paid benefits under a private plm1 
the amnnnt of c,;1.1ch benefits \hall not be deducll'd frnm , he 
amount oi hcnclits to which h<e or she rnav be entitled untk1 
the S1.r1tc plan, nr ~,nder N.J,S.A 43:21-3 am! N.J.S .. \. 
43:21-4 a~: :in uncmplnyl:d daimant, for a sub"equent rc11<1d 
of tfr;ahility. Tf :rn employee is paid benefits under tiw 
St,i1c plan, tht! mnounl of such benefits ~hall not he deduct 
ed from the ;,mount of benciit.s to which he or ~he 111:t\ he 
entitled under a private plan, or under N.J.S./\. 43:21 -1- and 
N.J.S.A. 43:2 l 4 as an uner:1ployerl claimant for a su!Jq, 
quent period of di11ability. 

(f) If the benefit~ claimed hv an t"rrmloyce •.ll l1IS m her 
authorized rnpresen::,tive under a pfr,,;tle. plan art· deni,. d_ 
such denial shall be by a wrilh:n notice to the cmrloycc· ( 11 

his or her au(hori7cd reprc\entative., giving the reason lliert'-
fur and stating the employee's rights to a hearing in a,_·wr 
dance with the Act. Upon the issuance of 'luch notice th:.' 
Division shall he imnwdi3tely furnished with a cory ol th,· 
claim :ind the notice of denial, or facsi111iles thcrl'.of. 

(g) fhc priv;itc pb; shall prmkle tm payment nt henct ih 
to er!1ployee~ •,.veckly biweekly, or al sncb interval, ;1, the' 
cmpbyee i:\ customarily paid wage", un]e,;~ 1Jth,:rwisc ;1p 
proved hy the Director. 

(h) No reductiun in t.he H.rnoi.:nt or dur;itinn of bencfirs (!: 
incrc,t;,c in the rate of cmploy,:e ccmtrihutions sha!I he m;id, · 
wilhnnt prior ,ipproval of the I•ivision. Approval ;,Ila!! 11<.' 
given ,.I the Division rmdc; that !lie pbn, after such rnodilicii 
tion, contiruws to nH.:er. the: r:,.:quirement~ of the Act and fhi•, 
Ctm.ptm ;Vid. if the t,mployct:s ,uc lP contribute toward tht· 
cost ()! such mmiil'icd plan, tiiat a nwjnrity of the empluVL'L", 
cove1,:d by the pl,w bvt: ;igrt·ed to the mudification hv 
writku ded11m (Ly i.i,)llot or otherwise) in accordance v,itli 
thi~ <:t1nptcr The Divif>ion slrnl! hi: given prompt noti._c !ll 
any rnodili1·;,_ti,m of pnv:!lc plan, which mndif1,::!tion d",.' 
not h'quirc ;l.pprnv;d L'.•Hkr ihi, S,;ctio 11. 

/\1t1cndcd hv R.1r1iJ.~ d .. '·1!. t·ffe\~li\C \·1:11· ir,~ l')t)4. 
'ice: 2/J 'l .. i.R, U26(aj, :,,; N .. !.R. /1_111,c1) .. 

i :a,r Notes 
l ln•icr nn 1:uilt in~HTd:ic~: h;\v, li~tri...;r v,i;:r-, :.:ni.l!kfi 1.ri Lkduct :,·1,,11;r11 

c4ua11.0 l.,encfih, coikc11hic lHid(•r pnvatt..! u:1!lfhln1ry Ji~;d1ilit} h1.·11e!11 
p1an, in nm~iPt; ,ncom~ cqntinu:nion pa-~·ine1Hs. P1vio \·, ',t'\\ kr-.. 1 ·1, 

!V'aniiiacturc~rs ln:,uranc,, Co., 11,S NJ.,upt:r. 585, .NK ,\.'d 'J.H 1: I\ 
0, !979). 

l 2:H!--2.3 Proof' of coverage 
Notice, in :i form approved by the Director. of t!a· 

benefits pnw1ded hy the private plan shall be furnishl'd ,o 
1hc covered employees either iJ)' individual cer1ificah'~ en 
other direct notification at the time of coverage, or h1 
conspicuous and rnntinuing poi.;ting at the place of emrlo1 
ment. 

12:18-2.4 Choice or doctor 
An employee covered under a private plan shall itave 1 he 

tight 1.o d10C'hl: his or her own attending lic,~nsed physici,m. 
dcmti!,t, chirnprac.:tcr, podiatris1., practicing psychologi~t or 
optometrist, lwr he or she may he required tn \uh111it, 1101 
more otV~n th:-:11' once a week, to an examination hy ;1 
liccnsc;J phy~ician, 1ki1tist. chiropractor, podiatrist. practic-
ing p',;ycho!ogist or optometrist desigmited hy the employer, 
im;:;n:r or org:mi:1atinn paying benefits. 
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12:18-2.4 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 

12:18-2.S Nonprofit provision 

No employer, union or association representing employ-
ees and no person acting in behalf of any of the foregoing 
shall so administer or apply the provisions of a private plan 
as to derive any profit therefrom. 

12:18-2.6 Appeals 

(a) If the claim of any employee under a private plan is 
denied, in whole or in part, by an employer, insurer or 
organization paying benefits or, if he or she shall be unable 
to agree with the employer, insurer or organization paying 
benefits as to benefits thereunder, such claimant may appeal 
from such determination or denial. 

(b) A complaint, which shall constitute an appeal, shall 
be filed by the claimant, in person or by mail, with the 
Division, within one year after the beginning of the period 
for which benefits are claimed. Upon receipt thereof, the 
Division shall conduct an investigation and such informal 
hearings as it may deem necessary to determine the facts 
and settle the issues. 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Amended by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b}, 26 N.J.R. 3178(b). 

12:18-2.7 Review 

(a) All approved private plans shall be reviewed by the 
Division during their continuance to insure compliance with 
the law and regulations thereunder. 

(b) Where a decision to accept or deny a claim is not 
made within 45 days of filing of claim, the insurer shall 
notify the Division of such fact giving the reasons therefor. 

12:18-2.8 Application for approval 

(a) An employer desiring to establish a private plan for 
the payment of benefits to employees, shall file an applica-
tion on a form and in a manner prescribed by the Director. 
In requesting the form, the employer shall inform the 
Division whether the benefits will be provided by a contract 
of insurance, or by an agreement between the employer and 
a union or association representing the employees or by the 
employer as a self-insurer. 

(b) If two or more employers desire to have their private 
plans insured by a single policy of insurance, either by 
mutual agreement or by agreement as set forth in (a) above, 
each shall file an application for approval on a form and in 
a manner prescribed by the Director, designating a nominee, 
designee, trustee or one of them as the duly authorized 
agent for the purposes of this Act. 

DEPT. OF LABOR 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a}, 26 N.J.R. 2131(a). 

12:18-2.9 Minimum plan requirements 

(a) Each private plan, in order to secure Division approv-
al, shall provide to the employees covered thereby rights 
equal at least to those set forth in N.J.S.A. 43:21-37 to 
43:21-42 inclusive, by assuring that: 

1. All employees of the employer, except as provided 
elsewhere in these chapters, shall be covered by the 
private plan with respect to any disability commencing 
. while the plan is in effect. 

2. The private plan does not impose restrictions on, or 
provide exclusion from eligibility for benefits in respect to 
any employee covered thereunder, in such manner as to 
deny benefits which would be payable to the employee 
under the State plan, but for his or her inclusion in the 
private plan. 

3. Except as provided for in N.J.A.C. 12:18-2.10 
(Concurrent coverage) of this chapter, the benefits pay-
able to each employee covered thereunder shall be at 
least equal, in both weekly amount and duration, to those 
which would be payable to the employee under the State 
plan, but for his or her inclusion in the private plan. 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a}, 26 N.J.R. 2131(a). 

12:18-2.10 Concurrent coverage 

(a) A private plan shall not preclude simultaneous or 
concurrent coverage by reason of an individual's employ-
ment with two or more employers. Such employee shall 
receive not less than the benefits payable under the State 
plan both as to benefit amount and duration. 

(b) For the purposes of this section with respect to 
periods of disability commencing on or after January 1, 
1953, a covered individual is deemed to be in "concurrent 
employment" if he or she is in employment with two or 
more employers during some part of the last calendar day 
he or she was in employment preceding the commencement 
of a period of disability. The term "concurrent employers" 
is deemed to mean the covered employers with whom such 
individual was in employment on such last day of employ-
ment. 

( c) If an employee is in concurrent employment with two 
or more employers of whom only one has a private plan, 
under which such employee is covered, then the employee 
shall be eligible to receive, under such private plan, benefits 
not less than he or she would be eligible to receive if 
covered only under the State plan with respect to all em-
ployment, and no benefits shall be payable under the State 
plan for disability commencing while he or she is covered 
under such private plan. 
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12:18-2.43 . (Reserved) 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Repealed by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Conduct of hearings." 

12:18-2.44 (Reserved) 
Amended by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Dismissal of complaint." 

12:18-2.45 (Reserved) 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Repealed by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Rendition of decision." 

12:18-2.46 (Reserved) 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Repealed by R.1994 d.407, effective August 1, 1994. 
Se(l: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Correction of determination." 

12:18-2.47 (Reserved) 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Repealed by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Inspection of records." 

12:18-2.48 (Reserved) 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
Repealed by R.1994 d.407, effective August 1, 1994. 
See: 26 N.J.R. 2195(b), 26 N.J.R. 3178(b). 

Section was "Issuance of subpoenas." 

SUBCHAPTER 3. STATE PLAN 

12:18-3.1 Extent of coverage 

(a) A claimant shall not be entitled to any benefits from 
the Fund with respect to any period of disability commenc-
ing while he or she is covered under a private plan. 

(b) A claimant shall not be paid any benefits under 
N.J.S.A. 43:21-3 and N.J.S.A. 43:21-4 for any period of 
disability commencing while he or she is a "covered individ-
ual" as defined in N.J.S.A. 43:21-27(b). 

(c) An individual who is covered by a private plan or is 
separated from his or her employment for a period of two 
weeks or more immediately prior to disability shall not be 
entitled to any benefits under the State plan. 

12:18-3.1 

(d) If application for benefits is made under a private 
plan or for disability during unemployment (N.J.S.A. 
43:21-3, 4) and it is determined that the claim should have 
been made under the State plan, a claimant shall not be 
deprived of benefits under the State plan for failure to give 
timely notice and proof of disability provided that: 

1. The application to the private plan or for disability 
during unemployment (N.J.S.A. 43:21-3, 4) would have 
been timely notice to the State plan if it had been then 
made; and 

2. Proof of disability is made under the State plan not 
later than the time prescribed by the Act. 

(e) If a claimant is paid benefits under the State plan, the 
amount of such benefits shall not be deducted from the 
amount of benefits to which he or she may be entitled for a 
subsequent period of disability under a private plan, or for 
disability during unemployment (N.J.S.A. 43:21-3, 4). If a 
claimant is paid benefits under a private plan, the amount of 
such benefits shall not be deducted from the amount of 
benefits to which he or she may be entitled for a subsequent 
period of disability under the State plan, or for disability 
during unemployment (N.J.S.A. 43:21-3, 4). 

(f) If a claimant shall refuse to submit to a physical 
examination by a licensed physician, dentist, podiatrist, chi-
ropractor, practicing psychologist, public health nurse or 
optometrist designated by the Commissioner of Labor or his 
or her designee, the claimant shall be disqualified from 
receiving all benefits for the period of disability in question, 
except as to benefits already paid. 

(g) If a physical examination of a claimant is required, 
the Commissioner of Labor or his or her designee shall 
authorize such examination to be made by a licensed physi-
cian, dentist, podiatrist, chiropractor, practicing psychologist, 
public health nurse or optometrist. Upon submission of a 
written report of the examination to the Department of 
Labor, a fee not exceeding $75.00 for each such examination 
shall be paid to the examining physician, dentist, podiatrist, 
chiropractor, practicing psychologist, public health nurse or 
optometrist, which fee shall be charged to the administra-
tion account. Upon recommendation of the Director and 
upon a finding that an increase or decrease in this fee is 
necessary or appropriate to be cost effective and supply a 
sufficient pool of examiners, the Commissioner may increase 
or decrease the fee pursuant to a schedule issued by the 
Commissioner on a Statewide or county basis for one or 
more of these groups of examiners. In cases requiring the 
services of a specialist, or in cases requiring clinical tests 
supporting a diagnosis, the Commissioner or his or her 
designee shall, in his or her discretion, authorize such 
services or tests, the fees to be fixed in advance, not to 
exceed the fees professionally established for such services 
or tests by the appropriate state or county organization, 
whichever is the lesser. 
As amended, R.1974 d.284, effective October 17, 1974. 
See: 6 N.J.R. 68(e), 6 N.J.R. 437(b). 
Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 
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12:18-3.2 

12:18-3.2 Notice and proof of disability 
(a) A written notice of disability on which claim for 

benefits under the State plan is based, shall, within 30 days 
after the commencement of the period of disability, be 
furnished to the Division by or on behalf of the person 
claiming · benefits. The notice need not be on any pre-
scribed form but shall state claimant's full name, address 
and social security number, as well as the date on which 
claimant was too sick ( or disabled) to work. The filing of 
Form DS-1 (Proof and Claim for Disability Benefits) ac-
companied by the certification of the attending licensed 
physician, dentist, podiatrist, chiropractor, practicing psy-
chologist or optometrist as required hereinafter, shall consti-
tute notice of disability. 

(b) Proof of disability on which a claim for benefits under 
the State plan is based shall be furnished by any claimant 
who expects to be or has been totally unable to perform the 
duties of his or her employment for a period of eight or 
more consecutive days and is under the care of a licensed 
physician, dentist, podiatrist, chiropractor, practicing psy-
chologist or optometrist. A claimant's authorized represen-
tative may furnish the proof of disability and file a claim for 
benefits on behalf of the claimant. The proof and claim 
accompanied by a certification of the attending licensed 
physician, dentist, podiatrist, chiropractor, practicing psy-
chologist, or optometrist, shall be furnished to the Division, 
on Form DS-1 (Proof and Claim for Disability Benefits) not 
later than 30 days after the commencement of the period of 
disability for which benefits are claimed. · A "Supplemental 
Proof and Claim for Disability Benefits" form shall be filed 
as proof of continued disability, when requested by the 
Division. 

( c) The failure to furnish a written notice of or proof of 
disability within the time or manner required by the Act and 
this Subchapter shall not invalidate or reduce any claim, if it 
shall be shown to the satisfaction of the Division not to have 
been reasonably possible to furnish notice or proof and that 
such notice or proof was furnished as soon as reasonably 
possible. If such notice or proof is not furnished, the claim 
shall be reduced and limited to the period commencing 30 
days prior to the receipt of the notice or proof of disability, 
the first seven days of which period shall not be compensa-
ble, unless disability benefits shall be payable for the three 
consecutive weeks immediately following the seven day wait-
ing period. 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 

12:18-3.3 Filing of claims for benefits 
(a) All claims and other required documents relating 

thereto may be filed by mail except in those cases where the 
claimant is notified by the Division that a personal appear-
ance or examination will be required. Filing by mail shall 
be deemed complete at the time of deposit in the mail, in a 
sealed envelope, with postage paid, addressed to the Divi-
sion. 

DEPT. OF LABOR 

(b) Disability benefits shall be payable to any claimant 
while outside of this State, provided he or she complies with 
the Act and this Subchapter. In such case, the attending 
physician, dentist, chiropractor, podiatrist, practicing psy-
chologist or optometrist shall be licensed under the laws 
applicable to the place where the claimant is receiving 
treatment. 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 

12:18-3.4 Reduction of benefits 

(a) The amount of benefits otherwise payable to a claim-
ant under the State plan for any week of disability, or part 
thereof, shall be reduced by the amount paid concurrently 
under any governmental or private retirement, pension or 
permanent disability benefit or allowance program to which 
his or her most recent employing unit contributed on his or 
her behalf. If such latter benefits are being paid on a 
monthly basis, the amount thereof to be deducted for each 
day of disability shall be determined as 1/30 of such monthly 
amount, multiplied by seven, and the amount ( disregarding 
any fractional part of a dollar) shall be subtracted from the 
weekly benefit rate. If such latter benefits are being paid 
on a weekly basis, the amount thereof to be deducted for 
each day of disability shall be determined as 1/7 of the 
weekly amount multiplied by the number of days of disabili-
ty during that week and that amount ( disregarding any 
fractional part of a dollar) shall be subtracted from the 
weekly benefit rate. 

(b) The amount of benefits payable to a claimant under 
the State plan for any week of disability, or part thereof, 
shall not be reduced by the amount of benefits payable 
under any program as mentioned above, unless one or more 
payments thereunder have been received by the claimant 
prior to the date on which the check in payment of benefits 
under the State plan is issued. 

Amended by R.1994 d.241, effective May 16, 1994. 
See: 26 N.J.R. 1326(a), 26 N.J.R. 2131(a). 

12:18-3.5 Concurrent coverage 

(a) For the purposes of this subchapter with respect to 
periods of disability commencing on or after January 1, 
1953, a covered individual is deemed to be in "concurrent 
employment" if he or she is in employment with two or 
more employers during some part of the last calendar day 
he or she was in employment preceding the commencement 
of a period of disability. . The term "concurrent employers" 
is deemed to mean the covered employers with whom such 
individual was in employment on such last day of employ-
ment. 
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