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STATEM ENT QF FACTS.

On the morning o f the twenty-first day o f Jnly, 
nineteen hundred and four, the plaintiff, a boy 
about twelve years o f age, was riding in a wagon 
drawn by two horses and being driven by a man 
named Sanderson. The plaintiff was sitting on 
the seat to the le ft o f the driver, having been 
requested by Sanderson to go w ith him for the 
purpose of holding his horses while he was un-
loading his wagon. The wagon was on open 
wagon, and, on the day in question, was being 
used for carting ice.

The place o f the accident was the intersection 
of a street called Broadway and the right-of-way 
of the defendant in Long Branch, New  Jersey.
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Broadway is a thoroughfare running about east 
and west and crossing at right angles the railroad 
tracks at grade. The wagon, at the time of the 
accident, was passing over the tracks in a west-
erly direction. The right-of-way was protected 
by arm gates, two on the east and two on the west 
side o f the tracks. A t  this crossing the defendant 
operates four tracks, the most easterly and the 
most westerly being used as freight tracks, and 
the two centre tracks being used fo r their regu-
lar trains.

On the day in question, the most easterly track 
to the south o f Broadway was occupied by five 
to seven freight cars, which were standing with 
the most northerly end o f the train close updo 
the southerly side o f Broadway, at about five feet 
from  the side walk, (Page 30, 1. 10, &c.; page 38,
1. 20, &c.) and these cars had been standing there 
fo r  a day or two before the accident. (Page 44, 
1. 1, &c.)

On the south side o f Broadway, and obstructing 
the view  o f the traveler going west, there were 
buildings, trees and shanties placed along the 
right-of-way by the defendant Company, the near-
est being a few  feet from  the track.

The gates are operated by a gate tender, by 
means o f a handle located on the east side of the 
track, and on the south side o f the highway. 
(Page 25, 1. 10, &c.)

As the location was, at the time o f the acci-
dent, it was impossible for the gateman standing 
at his gate post to have a view  to the south so as 
to see whether a train was approaching from 
that direction, but to obtain such view  he would 
have to go towards the west and clear the stand-
ing freight cars. (Page 28, 1. 1, &c.; page 39,1. 5,
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&c.; page 55, 1. 32, &c.; page 56, 1. 35, &c.; page 
61, 1. 12, &c.; page 126, 1. 20, &c.)

These obstructions would also prevent a wagon 
traveller from seeing a train approaching from 
the south until he was also beyond the obstruc-
tion of the standing cars.

(See testimony of David, Miller, Van 
Schoick and Brown, page 55, line 32, &c.)

The driver of the wagon had driven u& to the 
railroad crossing, and had brought his horses to 
a stop at the usual place to permit a south bound 
train to pass. The gates were lowered for this 
train and after the train passed, the gateman 
raised the gates and stood leaning on the post 
and the wagon started up and crossed the track. 
(Page 46, 1. 30, &c.; page 47, 1. 1, &c.; page 49, 1. 
30, &c.; page 54, 1. 30, &c.) As the wagon got 
upon the track, an engine running north struck 
the wagon, threw out and killed the man, and 
very seriously injured the plaintiff. (Page 55, 1. 
1, &c.)

Apparently no bell was rung, nor whistle blown, 
as none of the witnesses for the plaintiff testify 
that they heard any bell or whistle, but all testi-
fy that the first thing they heard was the crash 
of the collision.

The defendant did not produce, as witnesses, 
any of the operators of the train or the operator 
of the gates, and confined its testimony to evi-
dence concerning the boy ’s condition, and the 
proof of a map made for the purpose of suit, and 
the taking of observations at certain selected 
spots, by a person who made the map.
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The defendant has assigned twenty-eight as-
signments o f error.

The fifteenth assignment o f error alleges that 
the Judge erred in refusing to direct a verdict for 
the defendant. (P a g  17, 1. 20).

PO INT  ONE.

The Court Properly Refused to Direct a Verdict 
in Favor of the Defendant.

The motion fo r direction was placed upon two 
grounds, namely:

F IR S T . That the driver o f the wagon was neg-
ligent and that his negligence, contributing to the 
accident, should be imputed to the plaintiff.

SECOND. That the boy himself was negli-
gent, contributing to the injurr. (Page 180).

No claim was made that the defendant was not 
negligent.

The doctrine o f imputable negligence, as be-
tween husband (d river ) and wife, has been ac-
cepted in this State.

Pennsylvania R. R. Co. vs. Groodenough, 
55 N. J. L., 577.

But as between a driver and his passenger, it 
is denied.

Bennett vs. N. J. R. R. & T. Co., 7 Vr., 
225.

I f  the question o f whether the contribu-
tory negligence o f the servant (driver) 
could be imputed to the passenger (mas-
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ter) is open to discussion, yet that ques-
tion "cannot be raised in this case as it is obvious 
that if  there were any relation of master and serv-
ant in the cast at bar, the driver was the master 
and the plaintiff (passenger) the servant.

While it is a fam iliar rule sustained by abund-
ant authority, that a master may be liable for the 
acts of his servants, I  think it would he difficult 
to find authority fo r  the proposition that a serv-
ant is responsible fo r  the negligent acts o f his 
master.

In discussing the cast o f Thorogood vs. Bryan,
8 Man., Gr. & Scott, 116, Chief Justice Beasley, 
repudiating the doctrine o f that case, and dis-
cussing the reason o f the doctrine o f imputable 
negligence, laid down therein, says: “ But I  have 
failed to perceive how it is that the passenger 
in a public conveyance becomes identified, in any 
legal sense, writh the driver o f such conveyance. 
Such identification could result only in one way, 
that is, by considering SUCH D R IV E R  T H E  
SERVANT OF T H E  PASSE N G E R . * * * In
a practical point o f v iew  it certainly does not 
exist. The passenger has no control over the 
driver, or agent in charge o f the vehicle. And it 
is this right to control the conduct of the agent, 
which is the foundation of the doctrine that the 
master is to be affected by the acts of his serv-
ant.”

Bennett vs. N. J. R. R. & T. Co., 7 Vr., 
•227.

Applying this reasoning and principle to the 
case at bar, it is apparent that this boy was not 
the master of the driver, and had no control over 
his conduct, and the logical conclusion is that the 
conduct or negligence, i f  any existed, upon the
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part of the driver, could not be imputed to the 
plaintiff.

. Nor was the plaintiff himself guilty of any neg-
ligence contributing to his injury.

Contributory negligence is a defense which 
must be proved by the defendant unless from the 
plaintiff’s evidence it appears to exist.

No facts proved by the plaintiff, or by the de-
fendant, showed any contributory negligence upon 
his part.

His testimony is to the effect that he heard no 
train approaching (and it is proved he could not 
see any), and that he had no control over the driv-
er, is quite apparent from the testimony. He did 
not urge him to go forward into any petril, nor 
did he advise or assist him, or in any way par-
ticipate in the control o f the vehicle in which he 
was riding.

The contention of counsel for the defendant was 
that he should have heard the engine approaching. 
The defendant, however, did not produce any evi-
dence to show that the approaching engine made 
any noise, and it did not produce any witnesses 
to testify that either the bell was rung or the 
whistle blown, nor did it produce any evidence to 
show that audible signals of its approach were 
given; in fact, it did not produce the operators of 
the engine, nor the man in charge of the gates 
who lifted them and invited the driver to cross.

It  did admit that it was its duty to maintain 
and guard the tracks. (Case, page 24,1.1, &c.)

Under such circumstances the Court could not 
rightfully decide that the plaintiff was guilty of 
negligence, contributing to his injury.



Goldsboro vs. Cen. E. E. Co., 31 Vr., 49. 
Tubello vs. D. L. & W . E. E. Co., 38 Vr., 

581.

P O I N T  T W O .

Assignm ents o f  E r ro r , N u m b e rs  2, 3, 4 an d  5, 
Do N ot S h ow  the C om m ission  o f  A n y  E r r o r  b y  
Subm itting to the J u ry  A n y  I l le g a l  E v iden ce  

Harm ful to the D efen dan t.

Assignment of Error, No. 2, presents an Excep-
tion found on page 27.

The objecting counsel stated no reason for his 
objection, but asked a question of the Court.

The question, however, was competent.

Assignment No. 3 presents an Exception on 
page 47, Assignment No. 4 presents Exception 
found on page 48, and Assignment No. 5 presents 
Exception found on page 55, and these are all sub-
ject to the same criticism.

However, if  these Exceptions were properly 
taken, and presented under Assignments, the evi-
dence was competent and could do the defendant 
no harm, even, if  the questions were not strictly 
proper, because this same testimony was given by 
other witnesses without objection by the defend-
ant, and the truth of it was not seriously contro-
verted and its materiality must be admitted.

The sixth Assignment presents an Exception 
found on page 65. I f  the reason for the objection 
of the learned counsel was that the question was 
leading, which is the1 only objection that can be 
spelled out from his remarks, that is not subject 
to a charge of error.



The seventh Assignment presents Exception on 
page 90, and Assignment No. 8 presents Excep-
tion found on page 93.

These two last Exceptions present the question 
as to whether the doctor, who attended the boy, 
could testify as to the probable duration of his 
injuries.

The questions and answers were legal and com-
petent.

P O I N T  T H R E E .

T h e  10th, 11th, 12th an d  13th Assign m en ts of 
E r ro r  Concern  Q uestions D ire c ted  to an  Expert  
W itn ess , C a llin g  fo r  E x p e rt  O pin ion .

The questions to which these Assignments re-
fer are found upon pages 133, 135, 136 and 138 
respectively.

It  is submitted that the questions objected to 
were all competent and proper, and that the 
grounds of objection were not proper and not 
properly stated.

P O I N T  F O U R .

T h e  R em a in in g  A ss ign m en ts  o f  E r r o r  from  No. 
16 to 27 In c lu sive , D e a l w ith  the R equests to 
C h a rg e  Su bm itted  to the C ou rt an d  to the Charge  
o f  the Court.

It  is submitted that the charge of the Court, 
upon the propositions of law applicable, was cor-
rect, and that i f  any of the requests submitted were 
not charged by the Court, they were such as the 
Court was not legally bound to charge.
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Parties are entitled to have proper legal re-
quests charges, but the Court may comment upon 
or explain them so as to aid the comprehension of 
the jury, and parties are not entitled to have cull-
ed fro m  the case a partial set of facts and request 
deduction, therefrom.

Durand vs. N. Y. & L. B. R. R. Co., 36 
Vr., 667.

Consol. Traction Co. vs. Chenowith, 29 
Vr., 416.

Consol. Traction Co. vs. Haight, 30 Vr., 
577.

It is respectfully submitted that there was no 
error, prejudicial to the defendant, committed in 
the Court below, and that the judgment should 
be affirmed.

W A R R E N  DIXON, 
Attorney and of Counsel with Defendant 

in Error.

EDMUND W ILSQN,
' Of Counsel.









Andr ew J .  Def g uar d,

T h e  N e w  Y o r k  &  L o n g  B r a n c h  

Ra i l r o a d  Co m p a n y ,

Plaintiff in Error.

Defendant in Error,

v . O n E r r o r  to 

Sup rem e C ourt.

BRIEF FOR PLAINTIFF IN ERROR.

This w rit o f erro r is prosecuted to re v iew  a  ju d g -

ment for $4,500 and costs, the resu lt o f  a  tr ia l at M on -

mouth Circuit before Ju d g e  V a il. T h e  action is fo r  

personal in juries sustained b y  the p la in tiff Ju ly  2 1 ,  

1904, at the crossin g  o f  B ro a d w a y  o ver the tracks o f 

the defendant com pany in L o n g  B ran ch .

Plaintiff w as then about eleven y ea rs  and eight 

months old (p. 62, 1. 1 0 ) ,  and w a s r id in g  in an open 

farm wagon, w ith one San d erso n  w h o w a s driv in g . 

Both were sitting on the sam e seat, San d erso n  on the 

right side (p. 5 1 ) .  T h e y  w ere  g o in g  in a  w esterly  di-

rection on B ro ad w ay, the tracks ru n n in g n orth erly  and 

southerly. Sanderson  w a s cartin g  ice fro m  an ice house 

at Mapes Pond to the L o n g  B ran ch  p lant o f  the M on-* 

mouth Ice Com pany (p . 3 5 ) ,  and had paid  the p la in tiff 

ten cents to go w ith  him  to hold the h orse (pp . 6 7 -6 8 ). 

They had delivered one load and w a s g o in g  back w ith  

an empty w agon fo r the second load w hen the w ago n  

was struck ( p .  69) b y  an engine g o in g  north  at about 

8-20 a. m. (p. 5 4 ) . San d erso n  w a s instantly k illed , and 

plaintiff sustained in ju ries  about the head and in one 
knee.
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I ,

T H E R E  W A S  E R R O R  I N  T H E  R E F U S A L  T O 

S T R I K E  O U T  T E S T I M O N Y   O F   D R .  B E A C H 

T H A T  H E  H A D  K N O W N  E P I L E P S Y  T Q  O C C U R 

S E V E N  Y E A R S  A F T E R  S U C H  A N  I N J U R Y

T h e c a s e w a s t ri e d o n t h e p a r t o f t h e pl ai n tiff u p o n 

t h e t h e o r y t h a t e p il e p s y w o u l d r e s u l t f r o m  t h e i nj ur y, 

a n d i t i s e vi d e n t f r o m  t h e si z e o f t h e v e r d i c t t h at t he 

j u r y  a c c e p t e d t h a t t h e o r y.

T h e a c ci d e n t h a d o c c u r r e d a b o u t t w o y e a r s b ef or e 

t h e t ri al, a n d a d m i t t e d l y t h e p l ai n tiff u p t o t h e ti m e of 

t h e t ri a l h a d n o t h a d e p il e p s y, o r a n y s y m p t o m of it 

■ ( P P - 9 7 - 9 & ), e x c e p t a c e r t ai n a m o u n t o f ir rit a bilit y 

w hi c h P r , R e a c h s ai d i n d i c a t e s i n s u c h c a s e s a pr e di s-

p o si ti o n t o e p il e p s y ( p. 9 8, 1 . 1 9 ) .  H e h a d p r e vi o u sl y 

s ai d ( p. 9 1, 1. 9 ) t h a t h e “ s h o ul d t h i n k t h a t t h e pr o b-

a bl e r e s u l t w o u l d b e e p il e p s y. ”   D r. B e a c h w a s t h e o nl y 

p h y si ci a n w h o t e s tifi e d o n t h e p a r t o f t h e pl ai n tiff, a n d 

t h e o n l y w i t n e s s w h o t e s tifi e d t h a t e p il e p s y w a s at all 

w i t h i n t h e p r o b a b ili ti e s o f t h e c a s e.

O f t h e t h r e e p h y si ci a n s w h o t e s tifi e d o n t h e p a rt of 

t h e d e f e n s e ( a ll o f w h o m  w e r e o f u n u s u all y wi d e e x-

p e ri e n c e ), D r. F i e l d  ( p. 1 6 2, 1 . 1 0 ) s ai d t h a t a h e a d i n-

j u r y  w a s n e v e r a c a u s e o f e p il e p s y; D r. F o r m a n s ai d 

i t w a s o n l y a  v e r y  r e m o t e p o s si b ili t y, t h a t it o c c u r s i n a 

v e r y  s m all p e r c e n t a g e o f e a s e s o f h e a d i n j u r y, a n d t h er e 

w a s n o t h i n g t o i n di c a t e it i n t h e p r e s e n t c a s e ( p. 1 6 4, 

1 . n ) ;  a n d D r. T a y l o r s ai d t h e r e w e r e n o c o n diti o n s 

w h i c h w o u l d h a v e a t e n d e n c y t o m a k e hi m b eli e v e t h at 

p l ai n tiff w o u l d h a v e e p il e p s y ( p. 1 7 3 , 1. 1 2 ) .

D r. B e a c h u p o n hi s o ri g i n a l e x a m i n a ti o n w a s p er-

m i t t e d a g a i n s t o bj e c ti o n t o t e s tif y t h a t t h e c o n diti o n s 

r e s u l ti n g f r o m  t h e i n j u r y  w o u l d i m p ai r t h e e a r ni n g c a-

p a ci t y o f p l a i n tiff t o t h e e x t e n t o f “ p e r h a p s o n e- h alf, 

p e r h a p s o n e - t h i r d ”  ( p . 9 4, 1. 3 3 ) .

T h e l a t t e r t e s ti m o n y w a s a f t e r w a r d  s t r u c k o ut ( p, 

1 3 2 ) , a n d t h e r e u p o n t h e w i t n e s s w a s a g ai n p u t o n t h e 

s t a n d ( a l t h o u g h  t h e p l a i n tiff’ s e a s e h a d b e e n r e st e d a n d 

t h e c a s e o n t h e p a r t o f d e f e n s e h a d b e e n g o n e i nt o),
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and was again  allow ed to go  o ver the grou n d o f his 

original exam ination.
In the course o f such re-exam in ation  D r. B each  w as 

asked (p. 13 5 . h 3 2 )  :
“Q. How remotely from the time of the accident may 

epilepsy appear as a result of the accident?
“ (Objection m ade on the grou n d  that the w itness 

had not shown an y exp ert kn ow led ge that qualified him  

to speak upon that subject. O bjection  overru led  and 

exception taken.)
“A. I  never saw  any, n ever had an y  in m y practice.

“ Q. Have you known cases?
; “A. Yes, sir; seen them.

“Q. How remotely have you known epilepsy to fol-
low cases of this kind? (O b jected  to .)

“Q. Hozv long?
“A. Seven years”
On cross exam ination  he testified as fo llo w s :

“Q. Th is case that you have been led to m ention 

where epilepsy occurred seven y ea rs  a fte r  the in ju ry , 

what was the in ju ry  ?
“A. W ell, it w as a hit on the head from  a sharp  ob-

ject, a bolt.

“Q. H ow  w as the in ju ry  in flicted?

“A. Inflicted by m achinery.

“Q. W hat do you  know  about the case ?
“A. W ell, I  seen the m an. I know  from  the h istory 

of it.

“Q. You didn’t treat the man at any stage?
“A. No, I  didn’t treat it at all.
“0. You didn’t see the injury when it was new?
“A. N o, I saw  the place w h ere it w as struck. Y o u  

could see the place.

“Q. How many years after the injury did you see it?
“A. Well, it must have been about fourteen years.
“Q. About w h at?

“A. Fourteen years.

“Q. Fourteen years  a fte rw a rd ?
“A. Y e s , sir.
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“Q. A n d  w h at w as there to indicate the in ju ry  at the 

tim e you  saw  it?

“A. Ju s t  a  sm all m ark  on the sum m it o f the head.

“Q. D id  you  learn  w hether there had been a fracture 

o f  the sk u ll?

“A. T h ere  w a sn ’t any such h istory  g iven .

UQ. W h a t?

“A. T h e  m an didn ’t know .

“Q. T h e  m an didn ’t k n o w ?

“A. D id n ’t know  about it.

“Q. Who gave you the history?
“A. Well, the gentleman who had the trouble was 

one of them.
“Q. The man who had the epilepsy?
“A. Yes, sir.
“Q. Told you about it, did he?
“A. Yes, sir; and then others too.
“Q. What is that?
“A. T h en  I  m ade inquiries about it, and others told 

me, too.
“Q. W h o  told you  outside o f  the epileptic himself?

“A. W ell, I  can ’t— I know  severa l did, but I can’t 

recall ju s t  w ho th ey w ere.

“Q. You didn't get the history from any physician 
who had attended him, did you?

“ A . No, sir.
“Q. A n d  it is upon that case, upon w h at you learned 

concern ing th at case, that you  base yo u r opinion in this 

case that ep ilepsy w ill in tervene ?

“A. O h, no.

“Q. N o t upon th a t?

“A. N o , sir.
“Q. I t  is not upon an yth in g  that you  have ever had 

in yo u r practice either, is it?

“A. N o , s ir ;  I  n ever had a case o f  ep ilepsy by a head 

in ju ry .

“Q. And you never saw a case of head injury fol-
lowed by epilepsy except this one that you have told 
us about?

“A. Not that I  now remember of.
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“q  /{yid whether the epilepsy in that case occurred 
seven y ea rs  after the injury or not, you took on the 
statement o f  the epileptic, did youf

“A. Yes, sir.”
Motion w as then m ade on the part o f  the defendant 

to strike out the testim ony (p . 14 0 , bo tto m ), w hich  the 

Court apparently w as at first inclined to gran t, but a fte r  

hearing M r. W ilson, decided to a llow  the testim ony to 

stand (p. 14 1 ,  1- 13 ) *
“ Mr. S tro n g : C erta in ly  that p art o f  the testim ony 

which says that ep ilepsy intervened a fte r  seven  years , 

that part cannot stand.
“ The C o u rt: I  w ill a llow  the w hole an sw er to stand. 

The doctor says— and I  overlooked that p art that he 

does not base his opinion upon th at case. I  did  not 

recollect that he said  that. Y o u  m ove to strike it out 

and I overrule that m otion.
“ Mr. S tro n g : I w ish  in m y m otion to state the por-

tion of the testim ony that I  now  m ove to strike out. I  

desire to except to yo u r H o n o r’s o verru lin g  m y form er 

motion, which w as perhaps m ore exten sive  than the 

one I now m ake. M a y  I  h ave that exception ?

“ The C o u rt: I  do not th ink you  ough t to experim ent 

on it.
“ Mr. S tro n g : N o , I  have not experim ented . I  h ave 

made a motion and your H o n o r has now  denied it, and 

it is not an experim ent fo r yo u r H o n o r to a llow  it.

“ The C ourt: W h at is you r m otion now , M r. S tro n g ?

“ Mr. S tro n g : I w ish  to m ake m y m otion now  in a 

more definite form .
“ The C o u rt: T h en  you  w ant to w ith d raw  the other ?

“ Mr. S t ro n g : I  do not w ith d raw  anyth ing. I  have 

an exception to your H o n o r’s ru lin g  upon that point ?

“ The C o u rt: N o ; you m ade a m otion and I  o ver-

ruled it and g ive  you  an exception . W h y  isn ’t that all 

of it? Y o u  icannot pile one m otion on top o f  another 

without asking a  question.
“ Mr. S tro n g : I f  yo u r H o n o r w ill a llow  m e to state, 

I think in dealing w ith  th at question it w as understood 

to relate to the gen eral testim ony that the w itness had
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g iven  on the su b ject o f  ep ilepsy. T h a t w as the way 

M r. W ilson  regard ed  it in his argum ent, and that is the 

ligh t I  think, in w hich yo u r H o n o r overru led  it. Now 

I  w ish  to m ake a m ore lim ited objection and move to 

strike out that portion o f  the testim ony wherein the 

w itness says  that ep ilepsy w ithin  his knowledge has 

occurred as late as seven y ea rs  a fte r  the in jury. Now 

that part o f  the testim ony is based entirely  on this one 

case, and in that case based upon the statement of the 

epileptic, and I  th ink  th at I  am  entitled to have that 
stricken  out.

“ T h e  C o u rt : Y o u  brought that testim ony out on 
cross exam ination .

“ M r. S t r o n g : N o , yo u r H o n o r w ill allow  me—

“ T h e  C o u r t : Y e s , you  did b rin g  it out, because it 

w as in the cross exam ination  o f  the doctor, where you 

asked  him  about the length  o f tim e a fte r  the accident, 
w h ere you  cam e in contact w ith  it.

“ M r. S t ro n g : M r. W ilson  b rou gh t that out before. 

* “ T h e  C o u r t : N o t this m orn ing, he didn’t.

“ M r. S t r o n g : Y o u r  H o n o r is under a misconcep-

tion. I  do not w ish  to interrupt you, but you surely are.

“ T h e  C o u r t : A s  I  understand now , you are moving 

to strike out testim ony w hich w a s brought out on your 

cross exam ination , and 1  do not th ink you have any 

rig h t to cross exam in e and see w hether you want the 

testim ony o r not and then m ove to strike it out, and I 
re fu se  to a llow  the m otion.

“ M r. S t ro n g : S in ce yo u r H o n o r has put your ruling 

upon that ground , I  w ish  to call yo u r H o n o r’s attention 

to the fact that M r. W ilso n  asked  this witness, ‘How 

lo n g  h ave you know n o f  ep ilepsy occurring after the 

in ju r y ? ’ and he said ‘Seven  y e a rs .’ T h at was in his 

direct testim ony th is m orn ing, and b y  M r. Wilson.

“ T h e  C o u rt: Y o u  did not m ake an y objection to it 

at the tim e ; you  w aited  till you  go t to your cross ex-

am ination, and then, circum stances h avin g  developed 
w hich seem ed to  m e to ch an ge the situation, I  m ade the 

in q u iry  o f  M r. W ilson . N o w , you  m ove to  strike out 

the testim ony, a fte r  the cross exam ination .
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“ Mr. S tro n g : N o , s i r ;  m y m otion is to  strike  out 

the testimony taken on direct exam ination , that he has 

known epilepsy to occur seven years  a fte r  the in ju ry .

I could not object to that on direct exam ination , be-

cause it was apparently based on his ow n know ledge. 

On cross exam ination it appeared  that it w as based on 

the statement o f the epileptic. N o w  I  m ove to strike 

out not only the cross exam ination  but a lso  the direct 

examination on that point.
“ The C o u rt: I  re fu se , on the grou n d that yo u r ob-

jection to the direct exam ination  com es too late, and 

you cannot strike out yo u r ow n cross exam in ation .”

Whereupon the defendant b y  its counsel, excepted.

Of course the evidence o f D r. B each  to the effect 

that epilepsy m ight resu lt as lo n g  as seven years  a fte r  

the injury, being based w h o lly  upon the statem ent o f 

the person affected, w hom  the w itness saw  fo r  the first 

time fourteen years a fte r  the in ju ry , w as incom petent. 

It was hearsay o f the plainest description.

I f  the basis o f this testim ony had appeared at the tim e 

it was orig inally  o ffered , undoubtedly the Court, upon 

objection, would have exclud ed  it. N o  objection, h ow -

ever, was possible upon the ground that it w a s h earsay , 

because the question (p . 13 6 , 1. 2 4 )  w a s, “ H o w  re-

motely have you known ep ilepsy to fo llo w  cases o f  this 

kind?”  The question called fo r  knowledge on the part 

of the witness, and his an sw er w a s an assertion  o f  

knowledge. It  w as only a fte r  cross exam ination , in 

which it appeared that the w itness had no know led ge, 

but only inform ation o f  the ch aracter above m entioned, 

that the inadm issibility o f  the testim ony appeared , and 

the only rem edy w as to strike it out. T h e  m otion w as 

properly made and the re fu sa l o f  it w a s error, w hich 

was undoubtedly pre ju d ic ia l. T h e  testim ony w as o f 

vital importance in respect to the principal item  o f  dam -
ages.
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II .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  TO 

C H A R G E  T H E  D E F E N D A N T ’ S  N IN T H  RE-

Q U E S T .

S a id  request w a s : “ 9. T h e ju r y  w ill not be justified 

in basin g  th eir verd ict upon the th eory that epilepsy 

m ay resu lt from  this accident.”  ( P . 19 5 .)

T h e  C ourt in com pliance w ith  the six th  request of 

the defendant correctly  ch arged  that the plaintiff “ can-

not recover present dam ages fo r  apprehended future 

consequences unless there is such a degree o f probabil-

ity  o f  th eir occurrence as am ounts to a reasonable cer-

ta in ty  that they w ill resu lt from  the orig inal injury.” 

( P . 19 2 , 1. 18 .)  T h e  C ourt, h ow ever, should have en-

tire ly  w ith d raw n  from  the jury the theory o f epilepsy 

as an elem ent o f  dam age. T h e  p ro o f did not justify 

w ithin  the rule above quoted, a  finding o f  the requisite 

degree o f  certa in ty  that ep ilepsy w ould  result.

T h e  only evidence tending in the least degree to sup-

port such a finding is that o f  D r. B each . In  answer to 

the question (p . 90, 1. 1 7 )  “ W h at in you r opinion will 

be the probable h istory  o f  this c a se ? ”  he said, “Well, 
judging from the time I  have observed him since he 
has had the accident, I  should think the probable result 
would be epilepsy” (p . 9 1 ,  1. 1 0 ) .

H e  w as cross exam in ed  as fo llo w s (pp. 97-99) •
“Q. W ell now , D octor, you  don’t m ean to say that 

this boy has ep ilepsy now , do yo u ?

“ A .  O h, n o ; no, sir.

“Q. Y o u  don’t m ean to sa y  that he ever has had an 

epileptic seizure, do y o u ?

“ A .  N o , sir.

“Q. Y o u  don’t m ean to say  that he has at present any 

sym ptom  o f  ep ilepsy, do yo u ?

“ A .  W ell, he—

“Q. N o, ju s t  an sw er that question.

“ M r. W ils o n : H e  is g o in g  to an sw er it. What do 

you  w ant to in terrupt him  fo r?
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“Q. W hat do you  say  about that, w hether he has at 

the présent tim e an y sym ptom  o f  ep ilep sy?
“A. W ell, a fte r w ounds o f th is kind, irritab ility—
«0  J  object. I  w an t an an sw er to that question,

please. \
11 A. I  w ill have to ju st  tell you  w h at I  am  ju d g in g  on. 

“Q. I  don’t w ant to know  w h at you  are ju d g in g  on ;

I want to know  w h eth er he has any sym ptom s o f epi-

lepsy.
“A. Y e s , he has irritab ility .

' “Q. W ell, irritab ility  isn ’t an y v e ry  sure sign  o f  epi-

lepsy, is it ?
“A. A fte r  head in ju ry  it is.
“Q. Y o u  m ean that w h erever a fte r  h ead in ju ry  there 

is irritability, that that indicates approach in g ep ilep sy? 

“A. Pred isposition  to i t ;  yes, sir.
“Q. T h at is not m y question. M a y  there not be that 

irritability and yet ep ilepsy not resu lt?

“A. Oh, that m ight be possible.

“Q. M igh t be possib le?

“A. Y e s , sir.
“Q. You cannot say with certainty now that he will 

ever have epilepsy, can you? Do you mean to be un-
derstood as saying that?

“A. No, I  cannot say positively that he would have it. 
“Q. H e m ay n ever h ave i t ;  that is  true, isn ’t it?

“A. H e m ay not.
“Q. D id you ever see a  case o f head in ju ry  resu ltin g  

in epilepsy?

“A. Y e s , sir.

“Q. H ow  m any o f  th em ?

“A; One.

“Q. W ithin yo u r practice?
“A. W ell, th is w as not in m y practice, but I  saw  it. 

“Q. Y o u  h ave seen one p erso n ?

“A. I  have seen one, yes.
“Q. Y o u  knew  o f one, not in yo u r p ractice?

“A. N o, not in m y practice.

“Q. W ho a fte rw a rd s  becam e an ep ileptic?

“A. Y e s , sir.
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“Q- H o w  m any head in ju ries  sim ilar to  this one have 
you  had in yo u r practice ?

“A. I  don ’t think I  could say.

“ Q. W h at?

“A. I  couldn ’t say  positive.

UQ. W ell, m ake a gu ess at it, or tell us as near as 

you  can. A n  estim ate, then, not a guess. H ow  many 
do you  think you  have seen ?

“A. F iv e  or seven.

“Q. D id  an y o f  them  develop ep ilep sy?

“A. W ell, a good  m any o f them I  d idn ’t follow up.

Q. D o you  know  o f  an y one o f  them h avin g  devel-
oped ep ilep sy?

“A. I  knew  a g reat m any o f them and didn’t know 
the h istory o f  them at all, at the hospital.

Q. I  ask  you  the question, Do you knozv of any one 
of them having developed epilepsy?

“A. No, sir; 1 don’t. I  never had a chance to ob-
serve them.

“Q• Have you ever heard since that they had epi-
lepsy?

A. No, sir; I  didn’t hear anything about them after-
ward....................."

A n d  again  (bottom  o f  p age i o i ) :

Q- W ith in  w h at tim e w ould  you  expect epilepsy to 
develop, i f  it ever is g o in g  to develop from  such an 
in ju ry ?

“A . W ell, tim e varies.

“ T h e  C o u r t : In  yo u r best judgm en t, D octor, in this 
case.

Q. Just let me ask you. Have you any definite 
idea about that at all?

A. Definite idea how long before it will develop? 
“Q. Yes.
“A . No, sir.
“Q. What?
A. I  haven’t any definite idea how long before it 

will develop.
‘Q. As a matter of fact, you never have had any ex-

perience in such a matter?
“A. No, sir.
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“Q. In your fix in g  the exten t o f im pairm ent o f  earn-

ing capacity from  one-third to  one-h alf, did you  fix  

that upon the hypothesis that ep ilepsy w a s g o in g  to re -

sult in this case?

“A. N o, sir.
“Q. That w as not on the hypothesis o f  ep ilepsy ?

“A. N o, sir.
“0. Then you did not really expect epilepsy would 

result, did you?
“A. Well, the chances are more in favor of it than 

not.
“Q. W ell, w h y  didn’t you  figu re  yo u r im pairm ent o f 

his earning pow er then on the basis o f  ep ilep sy?

“A. W ell, I  took w h at he re a lly  had now .
“Q. Y e s , w hat he re a lly  had now . W ell, now , he 

may entirely o u tgrow  these sym ptom s, m ay he n o t?

“ Possibly.”  . . .
Being recalled, D r. B each  testified (p . 1 3 6 )  that he 

had known epilepsy to fo llo w  as rem otely as seven years  

after the in ju ry , and on cross exam ination  testified that 

he had seen but one such case, and that one he saw  

fourteen years a fte r  the in ju ry , and his in form ation  that 

epilepsy had supervened seven years  a fte r  the in ju ry  

was derived solely from  the statem ent o f  the epileptic 

(pp. 13 9 -H 0 ) .
(This testim ony on re-exam ination  is fu lly  set forth  

under Point I . in this b r ie f .)
Dr. F ield  testified that a  head in ju ry  w a s  n ever a 

cause o f epilepsy, and that it is not so g iven  b y  O sier ; 

and Dr. Form an  testified that ep ilepsy is o n ly  a  v e ry  

remote possibility, that it occurs o n ly  in a  v e ry  sm all 

percentage o f cases o f  head in ju ry . B oth  o f  these 

physicians as well as D r. T a y lo r  said  th ere w a s  noth ing 

to indicate that it w ould  occur in the present case.

The rarity  o f  ep ilepsy, i f  it ever occurs, as a  resu lt 

of head in ju ry  is undisputed, and is confirm ed b y  D r. 

Beach’s own experience.

I f  D r. B each ’s opinion w a s adm issib le a t a ll it  w as 

barely within the b o u n d ary  line, and taken as a w hole
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and in connection w ith  the other m edical testimony, it 
did not am ount to m ore than a scintilla.

T h e  th in g  that the ju ry  m ust find in ord er to allow 

dam ages fo r  ep ilepsy is not that it m a y  possib ly or even 

probably  result, but that it w ill result.

P ro b ab ility  r is in g  to the h eigh t o f  a  reasonable cer-

ta in ty  w ill ju s t ify  a finding that a certain  thing will 

happen, but the find ing is not that the happening is 
probable, but that it w ill take place.

Strokm v. N. Y. Cent. &c. R. R. Co. 96 N. Y.
306.

Watson Damages for Personal Injuries, Sec. 302.

D r. B each  did not g iv e  a p o sitive opinion that epi-

lep sy  w ould fo llow . H e  w ould  not sa y  that he ex-

pected it to fo llow . T h e  utm ost he w ould  say  w as that 

“ the chances a re  m ore in fa v o r  o f  it than not”  (p. 102, 

1. 2 6 ) ;  that is to  say , in a  hundred chances perhaps 

there w ould  be 5 1  in fa v o r  o f  it and 49 again st it, or in 

a thousand perhaps 5 0 1 in fa v o r  and 499 against.

B u t this is  not the degree o f  probab ility  which is re-

quired. N o t a  b are preponderance o f  probability but 

a  reasonable certa in ty  is n ecessary.

III .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  TO 

C H A R G E  T H E  S E V E N T H  R E Q U E S T  O F  T H E  

D E F E N D A N T .

T h e  fo llo w in g  is the re q u e st : “ 7. T h ere  is no evi-

dence w hich w ill ju s t i fy  the ju r y  in find ing that any of 

the in ju ries  to the p lain tiff-w ill be perm anent”  (p. 19 5 ) ’

O utside o f  the alleged  possib ility  o f epilepsy (al-

read y  d iscu ssed) the only sign s o f  in ju ry  rem aining at 

the tim e o f  the tria l w ere pains in the head which Dr. 

B each  said  w ould  last “ a  ye a r  o r m o re”  (p . 13 5 , 1- 26; 

p. 13 3 , b ottom ), and a sligh t d e form ity  o f  the knee 

w hich he said  m ight d isap p ear in five or seven years”  

(p . 13 4 , to p ) , and aga in , “ in ten y e a rs ”  (pp. 138 , 139)-

A fte r  repeated effo rts he w as fin ally  coaxed  into say-
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ing that in his best ju d gm en t the le g  w ould  never be as 

strong as a  norm al leg  (p . 13 8 , 1. 3 5 ) .
The w itness, h ow ever, adm itted that the boy show ed 

no lam eness at the tim e o f the tria l (p . 10 3 , 1. 3 7 ) ,  and 

that he could run as w ell as w a lk  (p . 10 4 , 1. 1 2 ) .

D octors F ie ld  (p . 146 , b ottom ), F o rm an  (p. 16 4 , bot-

tom ), and T a y lo r  (p . 17 2 , 1. 2 0 ) , each testified that the 

in jury to the knee e x is tin g  at the tim e o f  the tria l w as 

of a triflin g  nature and w ould  en tirely  disappear.

IV .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  T O  

C H A R G E  D E F E N D A N T ’S  E I G H T H  R E Q U E S T .

The C ourt w as requested on the part o f the defend-

ant to c h a rg e : “ 8. T h ere  is no evidence w hich  w ill 

ju stify  the ju r y  in find ing that the earn in g  cap acity  o f  

the p lain tiff w ill be im paired  a fte r  he has reached the 

age o f tw enty-one y e a rs ”  (p . 19 5 ) -
From  w hat has a lread y  been said  it fo llo w s that the 

charge so requested should h ave been g iven .

The boy at the tim e o f the tria l w as less than fo u r-

teen years old, so that he w ould  have o v e r  seven years 

in which to reco ver b efore  reach in g his m ajo rity .

In  a year o r m ore from  the tim e o f  tria l his head-

aches w ill have disappeared,-—so D r. B each  says.

In  from  five to seven yea rs , accord in g  to  D r. B each , 

his knee d eform ity  m ay have w h o lly  d isappeared, 

though he g iv es ten years  as the tim e in w hich this will 
have happened.

E ven  i f  there should be an y d eform ity  or w eakness 

o f the knee rem ain in g w hen the p la in tiff a rrive s  at his 

m ajority, there is nothing from  w hich  the jury could 

say that it w ould  be sufficient to a ffect his earn in g  ca-

pacity. , ' ;

T h e im pairm ent o f  earn in g  capacity  a fte r  reaching 

twenty-one years o f  age  is a ltogeth er too speculative to 

serve as a basis o f  recovery.
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V .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  TO  

C H A R G E  T H A T  D A M A G E S  C O U L D  N O T  B E  

R E C O V E R E D  O N  T H E  T H E O R Y  T H A T  P L A I N -

T I F F ’ S  E D U C A T I O N  W O U L D  B E  I N T E R F E R E D  
W I T H .

T h is  is the substance o f  the 10 th  and n t h  requests 

(P- 1 9 5 )-
D r. B each  testified that in consequence o f  the in jury  

it had not been p roper o r sa fe  to the tim e o f  the trial 

fo r  the p la in tiff to attend school (p . 9 1 ,  1. 1 2 ) ,  and that 

he w ould  be incapable o f  s tu d y in g  fo r three or five 

years  from  the tim e o f  the tria l (p . 1 0 1 ,  1. 2 5 -3 2 ) , dur-

in g  the tim e w hen he should be a cq u irin g  an education 
(pp. IOO-IOl).

T h a t the schooling o f  the boy had been and perhaps 

w ould  be m ore or less in terfered  w ith  as a  resu lt o f the 

in ju ry  rem ained a feature  o f  the case and w as insisted 

upon as an elem ent o f  dam age, alth ough  the ridiculous 

estim ate o f  D r. B each  that p la in tiff’s earn in g  capacity 

w ould  be im paired  “ perhaps one-h alf, perhaps one- 

th ird ”  (p . 94, 1. 34 )  in consequence o f  h is inability to 

stu dy at the tim e w hen he should be acq u irin g  an edu-

cation (pp. 10 0 - 1 0 1 )  w a s stru ck  out (p . 1 3 2 , 1 .  10 ) .

T h e  allow ance o f  dam ages upon this ground w as im-

proper fo r  tw o re a s o n s : 1s t , it is too rem ote, specula-

tive  and uncertain, and 2d, i f  such dam ages are recov-

erable in an y  case th ey m ust be sp ec ia lly  a lleged in the 

declaration. T h e  declaration  in th is case contains no 
such a llegation  (p . 4 ) .

V I .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  TO  

C H A R G E  T H A T  T H E  P L A I N T I F F  W A S  B O U N D  

T O  J U S T  T H E  S A M E  D E G R E E  O F  C A R E  A S  I F  

H E  H I M S E L F  W E R E  D R I V I N G .

• T h is  w as the defendant’s th ird  request to charge 
(p . 19 4 ) .
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T h ere is no distinction betw een the d river and a  per-

son sitting beside him  as to the care required  in look-

ing and listen in g fo r  a  ra ilro ad  train.
The defendant w as entitled upon request, to have the 

law so stated to the ju ry . In stead  o f  d oing so, h ow -

ever, the C ourt, as i f  to d raw  a  distinction, said  in 

charging on the su b ject o f  contributory negligence, 

“ Y o u  w ill bear in m ind o f course that he w as not d r iv -

ing the w a g o n ”  (p . 188 , 1. 1 8 ) .

V II .
T H E  C O U R T  A L S O  E R R E D  I N  R E F U S I N G  T O  

C H A R G E  T H E  P R E S U M P T I O N  T H A T  T H E  

B E L L  W A S  R U N G  O R  W H I S T L E  B L O W N  A S  

R E Q U I R E D  B Y  T H E  S T A T U T E .

The tw elfth  request o f  the defendant w as as fo llo w s :

“ 12 . T h e  law  requires that upon e v ery  engine ap-

proaching a h ig h w a y  cro ssin g  a  bell shall be ru n g  con-

tinuously, or a  steam  w h istle  shall be b low n at inter-

vals, du ring a distance o f  three hundred yard s, and 

until the engine has crossed  the h ig h w a y ; and there be-

ing no evidence in this case to the contrary-, the p re-

sumption is that the com pany com plied w ith  the law , 

and that either the bell w a s ru n g  or the w h istle w as 

blown, as above stated .”

It  is true the C ourt ch arged  that no reco very  could 

be had upon the grou n d  that there w as a  fa ilu re  to g iv e  

the statutory sign al (p . 186 , 1. io ) .  B u t the point o f 

the request w as in its b earin g  upon the question o f con-

tributory negligence.

T h e defendant w a s entitled to h ave the ju ry  instruct-

ed that there w as a  presum ption that the bell w as r in g -

ing or w histle b low n as the engine approached the 

crossing, as a basis fo r  the in ference that i f  the p lain tiff 

had been listen ing he w ould  have h eard  the signal.
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V I I I .
T H E  C O U R T  E R R E D  I N  R E F U S I N G  TO  

C H A R G E  T H E  D E F E N D A N T ’ S  F I F T H  R E -

Q U E S T .

T h e  request w as as fo llo w s :

“ 5. I f  the accident occurred  on the w est sid in g track 

and the p la in tiff had a  clear v ie w  o f  th at track  in the 

direction fro m  w hich  the engine cam e, at a  point 

tw en ty-eigh t feet b efore  reach in g  the n earest rail of 

that track , but did not see the engine until it struck the 

w ago n , he w a s g u ilty  o f  n eg ligen ce w hich contributed 

to the accident, and cannot reco ver in this action.”  

(P p . 19 4 -19 5 -)
T h ere  w ere  fo u r tracks c ro ssin g  B ro a d w a y . Going 

from  east to w est as the w ago n  w as m ovin g , the first 

track  w a s a  sid in g  upon w hich  at the tim e o f  the acci-

dent som e coal cars w ere  stan d in g ju s t  south o f Broad-

w a y ; n ext w a s the north  bound ru n n in g tra c k ; next to 

that w as the south bound ru n n in g  track , and last was 

another sid in g  (p . 5 8 ; p. 1 1 9 ,  b ottom ).

T h ere  w as a  conflict in the testim ony as to the track 

upon w hich the collision occurred.

Davis (p . 25 , top) testified that the engine w as on 

the south bound track , that is to say , the th ird  track.

Broivn, the uncle o f the p la in tiff, w ho witnessed the 

accident, testified p ositive ly , both on d irect and on cross 

exam ination , that it w a s on the fourth  o r furthest 

track ,— the last one to be crossed  g o in g  in the direc-

tion that the w a go n  w as g o in g  (pp. 5 7 -5 8 ) .

T h e  coal cars on the east s id in g  constituted some ob-

struction to the v ie w  to the south, but the testimony 

w as undisputed that at a  point six teen  feet east o f the 

east ra il o f the south bound track  the ca rs  on the east 

s id in g  ceased to obstruct the v iew , and from  that point 

there w as a  clear v ie w  fo r  1,9 00  feet in the direction 

from  w hich  the engine cam e (p . 12 2 , 1. 2 5 ) .

T h e  nearest ra il o f  the w est sid in g, upon which 

B ro w n  says the accident occurred , w a s tw elve feet fu r-

th er in the direction the w ago n  w a s g o in g  than the east
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rail o f the th ird or south bound track  (p . 12 4 , to p ) . S o  

that, i f  the accident happened on the track  that B ro w n  

says it did, the occupants o f  the w ago n  had a clear 

view o f 1,900  feet dow n that track  in  the direction 

from which the engine cam e, w h ile  th ey  w ere  still 

twenty-eight feet from  the track.

A s the w ago n  w a s m o vin g  w est and the engine w as 

moving north, it m ust h ave stru ck  the le ft  side o f  the 

wagon, w hich w as the side w h ere p la in tiff w as sittin g  

(p .  51, 1.  1 8 ;  p. 54, 1. 2 8 ) .

It w as an ord in ary  farm  w ago n  (p . 50, 1. 2 3 ) .  I t  

had stopped fo rty  or fifty  feet east o f  the cro ssin g  to 

allow a tra in  to pass g o in g  north on the north bound 

track, a fte r  w hich, the gates h a v in g  been ra ised  by the 

gateman, it started  fo rw a rd  and w ent r ig h t on until it 

was struck by the engine.

P lain tiff says he did not see the engine at all and 

does not know  w h at struck him (p. 72 , to p ) . H e  w as 

at that tim e eleven years  and eight m onths old (p . 62, 

1. 1 1 ) ,  unusually  b righ t and m ature, “ m ore like a m an 

than he w as like a b o y ”  (p . 78, 1. 1 3 ;  p. 79, 1. 1 0 ) .  T h e  

situation w as not at all com plicated or con fu sin g. T h e  

danger o f a ra ilro ad  crossin g  w as fu lly  w ithin  his ap-

prehension. H e w as ch argeab le w ith  the sam e degree 

of care under such circum stances that w ould  be re-

quired o f an adult. In  Barlow v. Jersey City, &c. Ry. 
Co. 38  Vroom, 364, a boy less than tw elve years  o f  age  

was held sub ject to the gen era l ru les applicable to 

adults in respect to b oard in g a  street (bar.

Sheets v. Connolly St. Ry. Co. 25 Vroom, 578.

North Hudson Ry. Co. v. Flanagan, 28 Vr. 696.

Brady v. Consol. Trac. Co. 35  Vroom, 375 .

Fitzhenry v. Consol. Trac. Co. 35 Vroom, 674.

Vorrath v. Burke, 34  Vroom, 188 .

The action o f  the flagm an  in ra is in g  the gates did 

not relieve the persons in the w ago n  from  the duty o f  

using their senses o f  s igh t and h earing.
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Berry v. Penna. R. R. Co. 19  Vroom, 1 4 1 .

Swanson v. Central R. R. Co. 34  Vr. 605.

Van Riper v. N. Y. Sus. & W. R. R. 42 Vr. 345.

T h ere  w a s no claim  that the bell w a s not rung, and 

upon the hypothesis o f  the request in question, namely, 

th at the accident occurred  on the fourth  track, there 

w a s  a  clear v ie w  co verin g  a  distance o f m ore than a 

th ird  o f  a m ile, fo r  tw en ty-eigh t feet before reaching 

the nearest ra il. Y e t  the p la in tiff adm its that he re-

m ained u n aw are o f  the approach  o f  the engine until he 

w a s hurled  into the a ir  b y  it, and o f  his ow n knowledge 

actu ally  cannot sa v  w h at caused his in ju ries. I f  any 

care w h atever w a s dem anded o f  him  it is obvious that 

he did not exerc ise  it. H e  does not sa y  that he either 

looked o r listened, and the fac t that he did not see the 

engine is conclusive p ro o f that he did not look.

Pfuelb v. Penna R. R. Co. 3 1  Vr. 278 , 2 8 1.

Conkling v. Erie R. R. Co. 34  Vr. 338.

Diele v. Erie R. R. Co. 4 1  Vr. 13 8 .

In  Brady v. Consolidated Traction Company, 35 

Vroom, 3 7 3 , 37 5 , w h ere the p la in tiff w as a  boy about 

nine and a h a lf  y ea rs  old, struck  b y  a  tro lley  ca r white 

c ro ssin g  a  street ra ilro ad  track , the present Chancellor, 

then C h ie f  Ju stice , in d e liverin g  the opinion o f the 

Sup rem e C ourt, sa id :
“ T h e  d uty o f  observation  required  fro m  children may 

d iffe r  in exten t and degree fro m  that required  from  an 

adult. Ju d g m en t w hich a  ju r y  m ight find lacking in 

prudence i f  form ed b y  a  person  o f  m ature years might 

perhaps be found not to be lack in g  in prudence if 

form ed by a child, but the child is not excused from 

som e duty  o f  ob servation .”
“Had plaintiff performed this duty in the very slight-

est degree he would have perceived the approaching car 
in time to avoid it, for there ivas admittedly no obstacle 
hi the way to obstruct his view. That he did not see 
the car establishes the fact that he did not look, as re-
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qyired even g f a child- R igh t er y. Pgfwsylycwia Rail-

road Qo- i |  Vrapm, 180 .”
R egard less o f  the question w h eth er SjmdersQft’s n eg-

ligence is im putable to the p lain tiff, he is at least re -

sponsible fo r  h is ow n w ant o f care, and he w a s under 

the sam e obligation  to look and listen that Sand erson  

was.

It has been held repeated ly in this C ourt and in the 

Suprem e Court, that i f  a persop d r iv in g  a  w ago n , w hile 

at a distance o f th irty  feet fro m  the n earest ra il has a 

view w hich w ill enable him  to see an ap p roach in g  en-

gine, but still goes fo rw a rd  not see in g or not re g a rd in g  

it, he cannot reco ver i f  he is in ju red  thereby.

Dotty v. Atlantic City R. R. 35  Vroom, 710.
Van Riper v. N. V. Sus. & W. R. R. Co. 4 2  Vr.

3 4 5 -
Diele v. Erie R. R. Co. 41 Vroom, 138.
Conkling v. Erie R. R. Co. 3 4  Vroom, 338.
Penna. R. R. Co. v. Righter, 13 Vroom, 180.
Goodenough v. Penna. R. R. Co. 2 6  Vroom, 596.

T h irty  feet has thus been settled in this S tate  as the 

distance from  a ra ilro ad  track  at w hich  a  person in 
charge of a horse and wagon h a v in g  k n ow led ge o f  an 

approaching train , m ay avo id  in ju ry .

But m uch less than th irty  feet w ould  have been suffi-

cient fo r one situated as w as this p lain tiff. He had no 
responsibility for the horse and wagon, but only fo r  his 

own safety .
W ith n oth ing to do but to a lig h t from  th is farm  

wagon, i f  he had seen the engine, as he should h ave 

seen it when he w a s still tw en ty-eigh t feet from  the 

track, his position w a s p ractica lly  one o f  security ,—  

almost as m uch so as i f  he w ere  on foot,— fo r it w as 

but the w o rk  o f  an instant to ge t out either at the side 

where he w as sittin g , or b y  g o in g  to  the re ar and drop-

ping from  the end o f  the w ago n .

It  w as not a closed ca rriag e  fro m  w hich  there m ight 

be difficulty in  e x tric a tin g  one’s se lf  in an em ergency,
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but a simple, open, empty farm wagon, which any boy 
of eleven or twelve years is familiar with, and can 
climb in and out of with perfect ease and freedom.

Upon all the grounds above stated the judgment 
should be reversed.

JOHN S. APPLEGATE, 
ALAN  H. STRONG,

Of Counsel with Plaintiff in Error.
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Mo nmou th  Co u nt y , s s :

The State o f New  Jersey, to the Sher- 
[sea l ..] i f f  o f the County o f Monmouth 

aforesaid,
Gr eet ing  :

You are hereby commanded to Summon New 
York and Long Branch Railroad Company (a

1 1  Am  y ° UT C° nnty U maY be found, 
so that it be and appear before our Circuit Court
o be holden at Freehold in and fo r  the said Coun-

ty o f Monmouth on the Tw elfth  day o f August 10 
next to answer unto Andrew  J. B e rn a rd  an in-

I T n ^ °  SU6S byt.Annie Defguard his guardian 
ad M e m r n  an action o f tort to his damage o f 
Twenty Thousand Dollars as is said:

And have you then and there this writ.

W it ne s s  Charles E. Hendrickson, 
Esquire, a Judge o f our said 
Circuit Court o f Freehold afore-
said, the thirtieth day o f July in 
the year One Thousand Nine 
hundred and four.

Joseph  McDe r mo t t ,
Clerk.

20

War r e n Dix o n , 
Attorney.

K w T i f  dePnte and appoint C lay W oolley my 
Special Deputy, to serve and execute the wRhin

Witness may hand this 1st day o f August A  D
. • 30 

0. C. Bogardu s , 
Sheriff.

* R e t u r n .

R a d r !L Se£ Ved 0n York  and Long Branch

t e n d ™ a S K m  UfUS B1° dgett’ SUP6™ -
Ob a d ia h  C. Bogardus .

Sheriff,
P er Cl a y  W o o l l e y , 40 

Special Deputy.
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Monmouth County Circuit Court, of 
the twelfth day of August, 
nineteen hundred and four.

M o n m o u t h  Co u n t y , ss.:

New York & Long Branch Railroad Company, 
the defendant in this suit was summoned to ans-
wer unto Andrew J. Defguard, an infant who sues 
by Annie Defguard his guardian ad litem, in an 

10 action of tort, and thereupon the said plaintiff, by 
Annie Defguard, his guardian ad litem, com-
plains :

For that whereas the said defendant, at all times 
hereinafter mentioned was and still is a corpora-
tion doing business in the County of Monmouth 
aforesaid, and was the possessor, manager, op-
erator and controller of a certain steam railroad, 
railroad tracks, right of way, steam locomotives 
and cars, running in and through Long Branch in 

20 the County o f Monmouth aforesaid, and which 
said right of way, railroad tracks, locomotives 
and cars the said defendant at said times oper-
ated and ran across a certain public street or 
avenue known as Broadway in said City of Long 
Branch, in the County aforesaid, at grade, and 
which said crossing of said public road or avenue 
by said right o f way and tracks and appliances 
and constructions of the said defendant, was made 
dangerous and in order to prevent accidents and 

30 injuries to pedestrians and vehicles crossing or 
about to cross said right of way on said public 
road, the said defendant during said times, main-
tained safety gates and gatemen over and at said 
crossing to be used by said defendant to warn 
and notify pedestrians and vehicles about to cross 
said right o f way, of the approach of said locomo-
tives and cars to said highway, by lowering said 
gates over said highway at said crossing when a 
locomotive or cars was approaching said high­
way and about to cross the same.
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And whereas the said defendant at the time o f 
the committing o f the grievances hereinafter men-
tioned, was operating, propelling and running a 
certain steam locomotive along said tracks ap-
proaching to and across said highway.

And whereas the said p la intiff Andrew J. Def- 
guard, heretofore to wit, on the twenty first day 
of July, nineteen hundred and four, he then and 
still being an infant under the age o f twenty-one 
years, was law fully in and upon said public street 
or avenue, and was riding in a certain vehicle 
drawn by a horse along the same and was about 
to cross and was crossing the said right o f way, 
and tracks o f the said defendant at the place 
where the said right o f way and tracks cross said 
highway, and where said locomotive was ap-
proaching and about to cross the same; and by 
reason o f the said obstructions and the dangerous 
crossing the said plaintiff, in the exercise o f due 
care upon his part, did not ascertain the approach 
of said locomotive.

Whereby it became and was the duty o f the said 
defendant toward the said p la intiff to use due and 
reasonable care in the operation and management 
of its said railway, railroad tracks, locomotive and 
safety gates and to use due and reasonable care 
to warn and guard persons approaching said rail-
way crossing in vehicles o f the approach o f said 
locomotive to said public street by means o f its 
gates or gatemen or by other reasonable means 
and warning so as to no tify  persons about to cross 
and crossing said right o f way and tracks upon 
said public street o f the approach o f said locomo-
tive, and to use due and reasonable care to run 
said locomotive at a reasonably safe rate o f speed 
while approaching and crossing said highway 
where the same is intersected by said right o f way 
at grade; and to use due and reasonable care in 
the operation in said railroad locomotive by ring-
ing a bell on said locomotive at a distance o f at 
least three hundred yards from  the place where

10

20

30

40
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• the said railroad tracks cross said public road or 
avenue, and to keep said bell ringing until the 
said locomotive had crossed said highway or ave-
nue, or to sound a steam whistle attached to said 
locomotive fo r  at least three hundred yards from 
the highway where the said railroad tracks cross 
the aforesaid road, or avenue, and to keep said 
whistle sounding until the said locomotive engine 
had crossed said highway or avenue or had come 

10 to a stop according to the statute in such case 
made and provided, but on the contrary thereof 
the said defendant so negligently and carelessly 
operated, maintained and ran its said locomotive 
engine and safety gates and said railway appli-
ances so that the said locomotive through the neg-
ligence o f the said defendant as aforesaid, was 
propelled and ran with great force and violence 
upon and against the said wagon in which the 
said p la intiff was then and there being carried and 

20 ran with great force and violence into and against 
the said p la intiff while he was crossing said tracks 
in said wagon on said highway and while he was 
in the exercise o f due care upon his part.

B y means o f which wrongs and injuries said 
p la in tiff then and there became and was greatly 
injured, and fractured in his head, limbs, body and 
mind, internally and externally, and then and 
there suffered and underwent great pain and 
anguish of body and mind, to wit, from  thence 

30 hitherto and evermore during his natural life 
w ill be greatly injured in his head, limbs, body and 
mind, internally and externally, and w ill undergo 
great pain and anguish and in the future will be 
prevented from  pursuing his law ful avocation and
business and from  earning large --------- o f money
which but fo r  said injuries he would otherwise 
be able to earn and receive in the future.

And the p la intiff avers that he is an infant of 
the age o f about ten years, and that he was incap-

40
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able o f guarding and protecting himself against 
the dangers and injuries aforesaid.

W herefore said p la intiff says that he has been 
injured and suffered damage in the sum o f twenty 
thousand dollars, and therefore he brings suit, 
etc.

W ar r e n  D ix o n , 
P l f f ’s Attiy.

To the Honorable the Monmouth County Circuit 
Court:

The petition o f Andrew  J. Defguard, respect-
fully shows that he is an infant o f the age o f 
about ten years, and resides with his mother, 
Annie Defguard, in W est Long Branch, New Jer-
sey, that he was injured on the twenty-first day 
of July, Nineteen hundred and four, by being 
run into by a locomotive o f the New  York  & Long 
Branch Railroad Co., and that he has a good 
cause o f action to recover compensation from  
said company fo r  said injuries and that he is 
about to bring a suit against said company to 
recover compensation therefor.

Whereby he prays that his said mother, Annie 
Defguarct may be appointed his guardian ad  
litem , to prosecute a suit in this court fo r  him in 
bis behalf.

W ar r e n  D ix o n , 
A tty  o f P ltf.

State  op  N e w  Je r s e y.\
County o f Hudson, j ss*:

Annie Defguard, being duly sworn on her oath 
says that she is the moYher o f Andrew  J. D ef-
guard the petitioner above mentioned, and that 
1 <e said petition has been read to her and the

10
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matter and things therein stated are trne to the 
best o f her knowledge, information and belief, 
and that she is desirous o f being appointed guar-
dian a d  lite m  to prosecute said suit fo r  her said
son.

her
A n n ie  X  D e f g ua b d . 

mark.

1n Subscribed and sworn to this 25th} 
day o f July, 1904, before me at j

R ic h a r d  P. B e n t l e y ,
Master in Chancery o f

N ew  Jersey.

I, A n n ie  De f g uar d , the mother o f the above 
named petitioner, a resident o f Monmouth County, 
do hereby signify my desire to be appointed guar-
dian a d  lite m  to prosecute the said suit in behalf 

20 o f my said son Andrew  J. Defguard.
her

A n n ie  X  Def gu ab d . 
r  mark.

30

40
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M O N M O U T H  C O U N T Y  C I R C U I T  ( C O U R T .

A nd r e w  J. De f g uar d ,
Petitioner,

vs. ► Rule.

New  Y o r k  and  L o ng  B r a nc h  Ra i l -
r o ad Co mpa n y . 10

Upon reading and filing the verified petition o f 
Andrew J. Defguard, and the consent o f Annie 
Defguard, thereto annexed it is,

Ordered that the said Annie Defguard, be, and 
she hereby is appointed guardian a d  lite m  to bring 
said suit in behalf o f said Andrew  J. Defguard.

W il b u r  A. H e is l e y . 
Rule granted this J.
26th day o f July, 1904.

On motion o f
W a r r e n  D ix o n ,

P l ’f f ’s A tty .

[Endorsed:]— F iled  Aug. 1,1904, Joseph Me Der- 
mott, Clerk.

30

40
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Monmouth County Circuit Court, o f the 
twelfth day o f August in the 
year o f our Lord  1904.

10

A nd r e w  J. De f g uar d , &c .
Plaintiff,

YS. .In Tort, 
f Plea.

N e w  Y o r k  & L o ng  B r a nc h  Ra i l -
r o ad  Co mpa n y ,

Defendant.

And the said defendant, New  York  and Long 
Branch Railroad Company, body corporate, by 
John S. Applegate & Son, its attorneys, comes and 
defends the wrong and in jury when &c. and says 

20 it is not gu ilty o f the said supposed greivances 
above laid to its charge, or any or either o f them, 
or any part thereof, in manner and form  as the 
said p la intiff has above thereof complained 
against it, and o f this the said defendant the New 
York  and Long Branch Railroad Company puts 
itself upon the country, &c.

Jo h n  S. A ppl e g a t e  & So n , 
Attys o f Defendant.

30 St a t e  op  N e w  Je r s e y . \
County o f Monmouth. | SS‘

R u f u s  B l o d g e t t , o f said county and state of 
full age being duly sworn according to law on his 
oath says that he is the Superintendent o f the 
N ew  York  and Long Branch Railroad Company, 
the defendant in the above plea mentioned, and as 
such is acquainted w ith the matters and affairs 
o f said Company appertaining to this suit; and 
deponent further says that the said plea is not 

40 intended fo r  the purpose o f delay and that he,
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this deponent, verily  believes that the said de-
fendant has a just and legal defence to the said 
action on the merits o f the case.

R u f u s  B l o d g e t t .

Sworn and subscribed before me th isj 
nineteenth day o f August, A . D. 1904.}

J. H. Dav is , J r .,
[ l . s] Notary Public,

N. J. tQ

[Endorsed]-—F iled  Aug. 20, 1904, Joseph Mc-
Dermott, Clerk.

Therefore it is commanded the Sheriff that he 
cause to come before the Judge aforesaid, at F ree-
hold, aforesaid, on the first Tuesday o f M ay in 
the year o f our Lord  one thousand nine hundred 
and six, twelve &c.; by whom &c.; to neither &c.; 
to recognize &c.; because &c.; the same day is 
given to the parties aforesaid and now on this 
day to w it :—the eleventh day o f June, in the year 
of our Lord  One Thousand nine hundred and six 
to which day this cause was continued comes 
the parties aforesaid, by their said Attorneys 
before the said Judge at the place aforesaid.

The Sheriff o f the County o f Monmouth return 
into this Court with the w rit o f the State o f New 
Jersey to him directed and delivered with all 30  
things duly executed with a panel o f the jurors 
hereunto annexed. The jurors o f the said jury 
being to w it :

1. Jacob 0. Lambertson, 7. Reuben H. Wagner,
2. J. Schanck Herbert, 
3 Stephen A . Johnson,
4. W alter Sherwood,
5. Robert F. Kohler,
6. Patrick McCue, Sr.,

8. W illiam  Reid,
9. Jacob E. Applegate,

10. Ambrose Hyres,
11. George M. Polhemus,
12. A lfred  E. Reid.

40
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also come who do say the truth o f the matter 
within contained being duly impaneled and sworn 
on their oath say that they find, in favor of the 
p la intiff and against the defendant and assess the 
damage at Four thousand, five hundred dollars.

Therefore it is considered that the plaintiff do 
recover against the said defendant his said dam-
ages to the sum o f Four thousand five hundred 
dollars, and also the sum o f fo r  his costs

10 and charges in his said suit in this behalf expend-
ed which said damages, costs and charges in the 
whole amount to

Judgment entered and signed July thirteenth,
1906.

B. A . V a il , 
Judge.

St a t e  of  N e w  Je r s e y ,|
County o f ManmouthJ ss”

^  I, Joseph McDermott, Clerk o f the County of 
Monmouth and also Clerk o f the Circuit Court 
for said County do hereby certify  that the fore-
going “ T r a n s c r ipt ”  in the case o f Andrew J. 
Defguard by next friend against the New York 
and Long Branch Railroad Company is a true and 
correct copy thereof as the same remains o f record 
in my office.

I n  w it ne s s  w h e r e o f , I  have hereunto 
[s e a l .] set m y hand and seal this First 

day o f August, A . D., Nineteen 
hundred and six.

Jo s e ph  M c De r mo t t , 
Clerk.

[Endorsed:]— Filed  Sep. 14,1906. S. D. Dickinson, 
Clerk.

40
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Ne w  Je r s e y, ss.:

T h e  St a t e  of  N e w  Je r s e y, t o  Be n - 
[s e a l .] j a min  A. V a i l , Esq ., Judge o f 

our Circuit Court in and fo r  the 
County o f Monmouth,

Gr e e t in g  :
Because, in the record and proceedings and also 

in the g iving o f judgment in a plaint, which was 
in our Circuit Court, holden at Freehold in and 10 
for the said County o f Monmouth, before you, be-
tween Andrew  J. Defguard, an infant, who sues 
by Annie Defguard, his guardian a d  litem , plain-
tiff, and the New York  and Long Branch Railroad 
Company, a corporation, defendant, in an action 
of tort, manifest error hath intervened to the 
great damage o f said New York  and Long Branch 
Railroad Company, as it is sa id ; we being willing 
that the error, i f  any there be, should, in due 
manner be corrected, and full and speedy justice 20 
done to the parties aforesaid in this behalf, do 
command you, that i f  judgment be thereupon 
given, then you distinctly and openly send under 
your seal the record and proceedings aforesaid 
with all things touching the same, to our Judges 
of our Court o f Errors and Appeals in the last 
resort in all causes, at Trenton on the sixth day o f 
August next, together with this writ, that the re-
cord and proceedings aforesaid being inspected we 
may cause to be further done thereupon fo r cor- 30 
recting that error, what o f right and according 
to the law and custom o f the State o f New  Jersey, 
ought to be done.

W it ne s s  our Chancellor and President Judge 
of our said Court o f E rrors and Appeals at 
Trenton aforesaid the 17th day o f July, in the

40
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year of our Lord one thousand nine hundred and 
six.

S. D. D ic k in s o n , 
Clerk.

[Endorsed:]— Filed Sep. 14,1906. S. D. Dickinson, 
Clerk.

The answer of Benjamin A. Vail, Judge of the 
10 Monmouth County Circuit Court, the records and 

proceeding 'whereof is within made with all things 
touching and concerning the same, I  do hereby 
certify and send to the Court o f Errors and 
Appeals as within I  am commanded in a certain 
schedule hereunto annexed.

B. A. V a il , 
Judge.

20
COURT OF ERRORS AND  APPE A LS .

A nd r e w  J. De f g uar d .
Defendant in Error,

vs.

N e w  Y o r k  and  L o ng  B r a n c h  R a il  
30 r o ad  Co mpa n y ,

P laintiff in Error

Afterwards, that is to say, on the sixth day of 
August in the year of our Lord one thousand 
nine hundred and six, in the Court of Errors and 
Appeals o f the State of New Jersey, comes the 
said The New York and Long Branch Railroad 
Company by John S. Applegate & Son, its Attor- 

40 neys and says that in the record and proceed-

 ̂Assignment 
of Errors.
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mgs aforesaid and also in the matters recited 
and contained in the said Bill of Exceptions, and 
also in giving the verdict upon the said issue be-
tween the parties aforesaid joined, and also in 
giving the judgment aforesaid there is manifest 
error in this, to wit,

1. That the said judge before whom the said 
issue was tried, at and upon the trial of said issue 
ruled out legal evidence offered by the Defendant. 
(Pro ut the said Bill of Exceptions.)

2. There is also manifest error in this, to wit, 
that the said judge who tried said issue at the 
trial thereof permitted the following question to 
be asked, and answered contrary to the objection 
of the said defendant and exception duly taken 
on direct examination of witness James Davis, 
sworn for p la in tiff:

“ Q. Standing in the position where you ob-
served the flagman, was it possible for him to see 
a train approaching from the south under the 
conditions presented there and at the place where 
you saw him standing V ’ To which last question 
defendant’s counsel objected on the ground it had 
not been shown that the witness had ever made 
an observation. But the court overruled the said 
objection and allowed the witness to answer the 
question. (P ro  ut the said Bill of Exceptions.)

3. There is also manifest error in this, to wit, 
that the said Judge who tried said issue at the 
trial thereof permitted plaintiff’s witness L a f-
ayette Van Schoick on direct examination to be 
asked, and to answer against the objection o f said 
defendant and exception duly taken, the following 
question:

“ Q. You may state whether or not those cars 
would cut off the view of the flagman at the place

10

20

30

40
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where yon saw him standing.”  (P ro  ut the said 
Bill of Excepions.)

4. There is also manifest error in this, to wit, 
that the said judge who tried said issue at the 
trial thereof permitted the following question to 
be asked, and answered (against the objection of 
said defendant and exceptions duly taken) by the 
same witness on direct examination:

“ Q. Where was he obliged to go before he could 
see, Mr. Van Schoick?”  ( P ro  ut the said Bill of 
Exceptions.)

5. There is also manifest error in this, to wit, 
that the said judge who tried said issue at the 
trial thereof permitted on direct examination the 
following question to be asked, and answered 
(against the objection of said defendant and ex-
ception duly taken) by plaintiff’s witness Wil-

20 liam T. Brown:

“ Q. Would that have any effect on the view of 
a man standing at the crank where the gates were 
worked?”  ( P ro  ut the said B ill o f Exceptions.)

6. There is also manifest error in this, to wit, 
that the said judge who tried said issue at the 
trial thereof permitted the following question to 
be asked, and answered (against the objection of 
said defendant and exception duly taken) on di-

^  rect examination of Andrew J. Defguard, the wit-
ness of the plaintiff,

“ Q. Where do you have your pain now?
A. Have pain all through my head, all around 

my head. (Indicating on left side of head.)
Q. You were pointing to left side o f your head. 

Ho you mean that you only have it on the left 
side o f your head?”  ( P ro  ut the said Bill of 
Exceptions).

7. There is also manifest error in this, to wit,40
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that the said judge who tried said issue at the 
trial thereof permitted the following question to 
be asked, and answered (against the objection 
of said defendant and exception duly taken) on 
direct examination by Dr. Edmund Beech, a wit-
ness for the plaintiff, to wit ̂

u Q. I  will strike out the question I  have already 
asked, and ask you this general question, doctor: 
What in your opinion will be the probable history 
of this case?”  ( P ro  ut the said Bill of Excep- 10 
tions). ^

8. There is also manifest error in this, to wit, 
that the said Judge who tried said issue at the 
trial thereof permitted the following question to 
be asked, and answered (against the objection of 
said defendant and exception duly taken) on di-
rect examination of said Dr. Edmund Beech:

Q. Doctor, assuming these conditions which 9n 
you have described are permanent,I ask you how 
much, if  at all, that, would impair the earning 
capacity of this boy during youth and after ma- 
unty, assuming that he would seek his livelihood 

either in a manual occupation or in some occupa-
tion which involved the use o f his mind rather 
than the use of his hands?”  {Pro ut the said 
Bill of Exceptions).

n 9] ere .1S also manifest error in this, to wit, 
Hat the said Judge who tried said issue at the 

trial thereof permitted the following question to
V ’ ^nd answered (against the objection of 

said defendant and exception duly taken) on cross

the defendant°f *  Baimard’ WUneSS f ° r

f JIH 'i Can- T0U coneeive o f any way in which a 
aveller eighty-six feet away could have seen a 

tram one hundred and fifty feet away from the 
crossing and then have collided on the crossing 
( " o  ut the said Bill o f Exceptions.)

30

40
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10. There is also manifest error in this, to wit, 
that the said Judge who tried said issue at the 
trial thereof permitted the following question io 
be asked, and answered (against the objection 
of said defendant and exception duly taken) on 
direct examination of Dr. Edmund Beech, a wit-
ness for the plaintiff :

“ Q. Doctor, directing your attention to the in- 
20 juries which you have described and which this 

boy suffered and first to the pain which he has in 
his head and the incidental discomfort which re-
sults, I  ask you whether or not in your opinion 
that condition is permanent!”  ( P ro  ut the said 
Bill of Exceptions.)

11. There is also manifest error in this, to wit, 
that the said Judge who tried said issue at the 
trial thereof permitted the following question to

o0 be asked, and answered (against the objection of 
said defendant and exception duly taken) on di-
rect examination of Dr. Edmund Beech, a witness 
for the plaintiff :

“ Q. How remotely from the time of the acci-
dent may epilepsy appear as a result of the acci-
dent!”  (P ro  ut the said bill of Exceptions.)

12. There is also manifest error in this, to wit, 
that the said Judge who tried said issue at the

30 trial thereof permitted the following question to 
be asked, and answered (against the objection ot 
said defendant and exception duly taken) on di-
rect examination of Dr. Edmund Beech, a witness 
for the plaintiff :

“ Q. How remotely have you known epilepsy to 
follow cases of this k ind !”  ( P ro  ut the said Bil 
o f Exceptions.)

13. There is also manifest error in this, to wit, 
4:0 that the said Judge who tried said issue at the
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trial thereof permitted the following question to 
he asked, and answered (against the objection of 
said defendant and exception duly taken) on di-
rect examination of Dr. Edmund Beech, a witness 
for the plaintiff :

“ Q. In your opinion will that leg ever be as 
strong as a normal leg?”  ( P ro  ut the said Bill of 
Exceptions.)

14. There is also manifest error in this, to wit, 
that the court refused the motion on behalf of said 
defendant to strike out the testimony taken on di-
rect examination of Dr. Edmund Beech that he 
had known epilepsy to occur seven years after the 
injury, it having appeared on cross examination 
that said testimony was based on the statement 
of the epileptic himself and not upon the knowl-
edge of the witness. (P ro  ut the said Bill of Ex-
ceptions.)

15. There is also manifest error in this, to wit, 
that at the trial of said issue when the parties had 
rested, the said Judge before whom the said issue 
was tried, refused the request of the said defend-
ant to give direction to the jury to render a ver-
dict for the said defendant. ( P ro  ut the Said Bill 
of Exceptions.)

16. There is also manifest error in this, to wit. 
that at the trial of said issue the defendant re-
quested the Judge to charge the jury :

“ T h ir d .—The plaintiff was bound to just the 
same degree of care as i f  he were himself driv-
ing;”  to comply with which request the said Judge 
refused; whereas, by the law of the land the said 
Judge should have charged as requested. ( Pro  ut 
the said Bill of Exceptions.)

17. There is also error in this, to wit, that at

10
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the trial of the said issue the defendant requested 
the Judge to charge the jury—

“ F i f t h — I f  the accident occurred on the west 
siding track and the plaintiff had a clear view of 
that track in the direction from which the engine 
came at a point 28 feet before reaching the nearest 
rail of that track, but did not see the engine until 
it struck the wagon, he was guilty of negligence 

qo which contributed to the accident and cannot re-
cover in this action;”  to comply with which re-
quest the said Judge refused; whereas, by the 
law of the land the said Judge should have 
charged as requested. ( P ro  ut the said Bill of 
Exceptions.)

18. There is also error in this, to wit, that at 
the trial of said issue the defendant requested the 
judge to charge the jury—

20
“ Se v e n t h .— There is no evidence which will 

justify the jury in finding that any of the injuries 
to the plaintiff will be permanent;”  to comply 
with which request the said Judge refused; where-
as, by the law of the land, the said Judge should 
have charged as requested. (P ro  ut the said Bill 
of Exceptions.)

19. There is also error in this, to wit, that at 
30 the trial of said issue the defendant requested

the judge to charge the jury—

‘ * E ig h t h .— There is no evidence which will jus-
tify  the jury in finding that the earning capa-
city of the plaintiff will be impaired after he has 
reached the age of twenty-one years;”  to comply 
with which request the said Judge refused; 
whereas, by the law of the land the said Judge 
should have charged as requested. ( P ro  ut the said 
Bill of Exceptions.)
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20. There is also error in this, to wit, that at 
the trial of said issue the defendant requested 
the Judge to charge the Jury—

‘ ‘ N in t h .— The jury will not be justified in bas-
ing their verdict upon a theory that epilepsy may 
result from this accident ; ’ ’ to comply with which 
request the said Judge refused; whereas, by the 
law of the land the said Judge should have 
charged as requested. (Pro  ut the said Bill of 
Exceptions.)

21. There is also error in this,, to wit, that at 
the trial of the said issue the defendant requested 
the Judge to charge the jury—

“ T e n t h .— Any damages based on the theory 
that plaintiff will not be able to attend school 
and therefore his education will be interfered 
with, are not within the declaration and cannot 
be included in the verdict ; ’ ’ to comply with which 
request the said Judge refused; whereas, by the 
law of the land the said Judge should have 
charged as requested. (Pro  ut the said Bill of 
Exceptions.)

22. There is also error in this, to wit, that at 
the trial of said issue the defendant requested 
the Judge to charge the jury—

“ E l e v e n t h .— Such damages, moreover, would 
be too remote and for that reason cannot be re-
covered in this action ; ”  to comply with which re-
quest the said Judge refused; whereas, by the 
law of the land said Judge should have charged 
as requested. (Pro  ut the said Bill of Excep-
tions.)

23. There is also error in this, to wit, that at 
the trial of said issue the defendant requested the 
Judge to charge the jury—

10

20
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* ‘ T w e l f t h .— The law requires that upon every 
engine approaching a highway crossing the bei! 
shall be rung continuously or a steam whistle 
shall be blown at intervals during the distance of 
three hundred yards and until the engine has 
crossed the highway; and there being no evidence 
in this case to the contrary the presumption is 
that the company complied with the law and that 
either the bell was rung or the whistle was blown 

10 as above stated;”  to comply with which request 
the said Judge refused; whereas, by the law of 
the land the said Judge should have charged as 
requested. ( P ro  ut the said Bill of Exceptions.)

24. There is also error in this, to wit, that the 
said Judge at and upon the trial o f the said 
issue did declare and deliver his opinion to the 
jury that it was for them to decide whether the 
injuries to the plaintiff would be permanent;

^  whereas, there was no evidence in the case which 
would justify a recovery upon the basis of a per-
manent injury. (P ro  ut the said Bill of Excep-
tions.)

25. There is also error in this, to wit, that the
said Judge at and upon the trial of the said issue
did declare in his charge as a matter of fact that
the injuries of the plaintiff will be permanent.
(P ro  ut the said Bill of Exceptions.) 

o0

26. There is also error in this, to wit, that the 
said Judge in his charge permitted the jury to 
find that the injuries sustained by the plaintiff 
may last after he attains the age of twenty-one 
years and to give damages for loss of ability to 
work in case there shall be such loss of ability 
after he attains the age of twenty-one years, 
whereas the evidence would not warrant such 
finding. ( P ro  ut the said Bill of Exceptions.)40
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27. There is also error in this, to wit, that the 
said Judge at and upon the trial of the said issue 
did refuse to charge the Third, Fifth, Seventh, 
Eighth, Ninth, Tenth, Eleventh and Twelfth re-
quests to charge; whereas, the said Judge should 
have charged as requested.

28. —There is also error in this, to wit, that by 
the record aforesaid it appears that the verdict 
aforesaid was given upon the said issue joined 10 
between the said parties for the said Andrew J. 
Defguard, as aforesaid; whereas, by the law of 
the land the verdict on said issue ought to have 
been.for the said New York and Long Branch 
Railroad Company, Defendant as aforesaid.

And the said New York and Long Branch 
Railroad Company, Defendant as aforesaid, 
prays that the judgment aforesaid for the errors 
aforesaid and others in the record and proceedings 
aforesaid may be reversed, and annulled and for 20 
nothing held, and that the said New York and 
Long Branch Railroad Company, Defendant as 
aforesaid, may be restored in all things which it 
has lost by the occasion of the judgment afore-
said &c.

Jo h n  S. A ppl e g a t e  & So n , 
Attorneys for Defendant.

A l l a n  H. St e o ng , 
of Counsel.

40
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N E W  JE R SE Y  COURT OF ERRORS AND  A P -
PE ALS .

T h e  N e w  Y o r k and  L o ng  Br a nc h  
R ail r o ad  Co mpa n y ,

vs.
.In Error.
'  Joinder in 

Error.

10 A nd r e w  J. De pg uar d .

And hereupon, afterwards, to wit, on the first 
Tuesday o f October, A. D., Nineteen Hundred 
and Six, the said Andrew J. Defguard, by War-
ren Dixon, his attorpey, comes into Court and 
says that there is no error either in the record 
and proceeding aforesaid, or in giving judgment 
aforesaid, and he prays here that the Court here 

20 may proceed to examine as well the record and 
proceeding aforesaid, as the matter aforesaid as-
signed for error and that the judgment aforesaid, 
in manner aforesaid given, may in all things be af-
firmed &c.

W ar r e n  D ix o n ,
Attorney.

E d mund  W il s o n , 
o f Counsel with Defendant.

30  [Endorsed]— Filed Sep. 18, 1906. S. D. Dickin-
son, Clerk.

40



MONMOUTH COUNTY C IR C U IT  COURT.

A ndre w  J. Defg uar d ,
Defendant in error,

vs.

Ne w  Y ork  and  L o ng  Br anc h  Ra il -
r o ad Co mpany ,

Plaintiff, in error.

In Tort.

> Before Hon. 
Benjamin A. 
Vail and a jury. 10

B il l s  o p E x c e pt io ns .

. A ppe ara nc e s .

For plaintiff, Ed mund  W il s o n and E. W" A rrow - 
s mit h , Esquires.

For defendant, Jo h n  S. A ppl e g at e  and A l a n  H. 
St ro ng , Esquires.

Be it remembered that on the eleventh day of 
June, in the year nineteen hundred and six, at a 
Circuit Court held at Freehold in and for the 
County of Monmouth before the Honorable Ben-
jamin A. Vail, a Judge o f the Circuit Court, the 
issue joined in said cause between the parties 
thereto (pro ut the pleadings) came on to be tried 
by a jury for that purpose duly impanelled and 
sworn, and thereupon the attorneys o f the parties 
respectively to maintain the issue on their part 
respectively offered and gave in evidence as fo l-
lows, to w it:

Mr . W il s o n : Counsel have agreed that we may 
enter this stipulation upon the record, permitting 
it to stand in lieu of formal proof of the fact re-
cited in the stipulation. Shall I  dictate it, Sen-
ator, subject to your approval? 40



M r . Appl e g a t e : Y e s .
M r . W i l s o n : The stipulation agreed upon, as 

I  understand it, is that it is agreed that the New 
York & Long Branch Railroad Company, the de-
fendant corporation, was in fact the owner of the 
tracks at the place of the accident and that the de-
fendant corporation had devolved upon it the 
legal duty of maintaining and guarding the tracks 
at that point. Is that a fair statement, Senator?

10 M r . A ppl e g a t e : That is right.

James  Dav is , sworn for plaintiff.

Dir ect  Ex amina t io n  by Mr. W ilson:

Q. Mr. Davis, where do you live?
A. Long Branch.
Q. What is your business?
A. Wood turner in Edwards’ mill.

20 Q. Did you see this accident on the 21st of July, 
1904?

A. I  heard the crash, and my attention was 
called to that. I  work so that I  can see right out 
the window right at the crossing.

Q. Did you see the boy after the accident?
A. I  saw the engineer with him in his arms, the 

engineer of the train; that is, the one that hurt 
him.

Q. Was it a train or an engine?
30 A. Just an engine.

Q. In what direction had the engine been mov-
ing?

M r . St r o ng : I  object. It  does not ap-
pear that he saw anything until the crash 
came.

Q. I  ask you i f  you know what direction the en-
gine was moving in.

A. The engine was moving towards Branch- 
port. That is north.

40 Q. Do you know what track the engine was on?
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A. The engine was on the southbound track, 
going north.

Q. Were there gates at this crossing?
A. Yes, there was gates there.
Q. And was there a man in attendance?
A. Yes, sir.
Q. Do you know where he was at the time of 

the collision?
A. There at his post.
Q. Whereabouts at his post? 1°
A. Right at the handles there where he turns.
Q. Were the handles on the east or west side of 

the track?
A. On the east side of the track.-
Q. And were they on the south side of the high-

way or the north side of the highway?
A. On tlie south side.
Q. On the south side of the highway?

A. Yes, sir.
Q. And was that the side and the point of the 20 

crossing nearest to the Edwards buildings ?
A. Yes, sir; nearest the office.
'Q. Are the Edwards buildings on both sides 

of the highway at that point?
A. Yes, sir.
Q. Do you know whether the gates were up or 

not at the moment of the collision?

Mr . St r o ng : One moment. This witness 
has not said so far that he saw anything un-
til he heard the crash. 30

T h e  Court  : He said he heard the crash 
and looked out the window, and I  suppose 
it is competent for him to say in what con-
dition he saw the gates at that time.

Mr . W il s o n : That is all the question im-
plies.

Q. What do you say to that? Were the gates 
np or down, Mr. Davis ?

A. The gates were up. 40
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Q. Did yon notice whether a train had passed 
just previous to the accident!

A. Yes, sir; a passenger train.
Q. How long before the accident!
A. About a minute.
Q. Did you notice whether the gates had been 

lowered for the passage of that train!
A. Yes, sir; they were all right for that train.

And had been raised again!
10 A. Yes, sir; that train had passed all the way 

across Broadway before he raised his gates.
Q. Did you know the man who was in the ice 

wagon!.
A. No, sir.
Q. Did you see this Defguard boy! You told 

me you did, you saw the engineer pick him up!
A. Yes, sir; I  saw the engineer pick him up.
Q. One other question I  will ask you. When 

your attention was first directed tb this occurrence
20 you have told where the flagman was standing. 

Now what was he doing when you first saw him 
after the accident!

A. He was standing right at his post, about 
as near as he could be.

Q. Standing there at the time when you first 
saw him!

A. Yes, sir.
Q. In which direction was his face turned, if 

you noticed!
3 ,) A. I  couldn’t say that. I  was looking at the 

accident then. I  seen he was around the handles 
there.

Q. Mr. Davis, did you notice whether there was 
a siding on the east side of the main track or 
near this crossing!

A. Yes, there is a siding there.
Q. Did you notice whether there were any cars 

upon it that day!
A. Yes, sir.
Q. What kind of cars were they!40
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A. Big iron coal cars, high ones about nine or 
ten feet high.

Q. How near did these cars come to the post 
where the handles were and where you say the 
flagman was that day?

A. Well, they was almost opposite where he 
comes out of his flag-house, just so he could get 
out all right and look up Broadway out the door.

Q. From the place where you saw him standing 
and the place where he operated the handles, was ™ 
that east of where these tracks were ?

A. Yes, sir; that is on the east side, right next 
to Edwards’ office.

Q. Standing in the position where you observed 
the flagman, was it possible for him to see a train 
apporaching from the south under the conditions 
presented there and at the place where you saw 
him standing?

Me  St r o ng : I  object. Has the witness 
ever made an observation? I  don’t think 
he could answer otherwise.

T h e  Co u r t : Well, I  think the question is 
competent. Of course you can test his 
knowledge if  you choose. I  will allow the 
question.

Mr ,. St r o ng : I  pray an exception, on the 
ground that he cannot testify to that unless 
it appears that he has made an observation.

T h e  Court  : Well, you can test that on his ^  
cross-examination. Of course i f  it appears 
that he is testifying to something that he 
does not know about I  will strike it out.

(Whereupon the defendant, by its coun-
sel, prays a bill of exceptions, which is 
hereby allowed and sealed accordingly.)

B. A. V a il ,
[L . S.] Judge.

Q. Do you understand the question Mr. Davis?
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A . No, s ir ; I  wish yon would put it again, please?
(Question repeated.)
Q. Could he look to the south and see?
A. No, sir; he could not.
Q. What prevented him from seeing?
A. The train of coal cars. That is, if  he stood 

at the handles.
Q. Well, did he stand at the handles?
A. Yes, sir.

10

Cr oss-Ex a mina t io n  by Mr. Strong:

Q. The building where you were was on the 
east side of Broadway, was it?

A. No, sir; the north side of Broadway.
Q. The north side of Broadway; that is the 

other side from where the flagman stood?
A. Yes, sir.
Q. And how near was that building to the tracks 

20 of the New York & Long Branch Railroad?
A. Where I  was ?
Q. Yes.
A. I t  is about one hundred feet, straight view.
Q. One hundred feet at right angles from the 

track ?
A. Yes, sir; right straight up. Where I  was 

right on the line of the railroad.
Q. What?
A. Right on the line of the railroad, my building 

30 is, where I  was standing.
Q. One hundred feet away from it?
A. One hundred feet away from the flag house, 

looking towards him.
Q. You mean one hundred feet from the flag 

house. How far was it from the railroad track 
right across directly from your building to the 
track; how far was it ?

A. About thirty feet, out to where the accident 
happened; that is, straight out.

40 Q- You mean measuring the distance at right
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angles with the track at which the accident hap-
pened, yon were about thirty feet from it?

A. Not from the accident, no, sir.
Q. What then?
A. Well, the accident happened right on Broad-

way crossing.
Q. I  mean from the track on which the accident 

happened.
A. Well, i f  I  look right straight out it is about 

thirty feet to the track on which the accident 
happened.

Q. To where you were ?
A. Yes, sir.
Q. What was the first thing that attracted your 

attention?
A. This crash, hitting the wagon and upsetting 

it.
Q. You hadn’t been noticing it before that?
A. Oh, I  look out every once in a while and see 

a train coming, was used to them.
Q. What had you noticed up to that time, any-

thing in relation to the ice wagon?
A. No, sir.
Q. Hadn’t seen the ice wagon at all?
A. No, sir.
Q. And had you seen this engine?
A. No, sir; never seen anything.
Q. You hadn’t seen the engine until you heard 

the, crash?
A. No, sir.
Q. Well, when you looked out where was the 

engine ?
A. The engine was right in the middle o f Broad-

way where it hit the wagon.
Q. In the middle of Broadway?
A. Yes, sir.
Q. Standing or moving?
A. Moving. I t  came up pretty near opposite 

me before it fetched up.
Q. It  stopped pretty nearly opposite you?

10
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A. Yes, sir; running slow.
Q. Did you go out or did you remain where 

you were?
A. I  remained where I  was.
Q. When you saw the engine it was moving 

slowly, you said?
A. Yes, sir.
Q. And stopped-----
A. The engine didn’t go but seventy-five feet 

after the accident.
Q. How many of these coal cars were there on 

the siding?
A. I  couldn’t say for sure, but there must have 

been four or five.
Q. Standing together, were they, or were they 

spaced apart?
A. Right coupled together.
Q. And the nearest one was how far from the 

20 easterly line of Broadway?
A. The easterly line?
Q. I  mean— they were on the east side of Broad-

way, were they, or would you call it south?
A. I  would call it south.
Q. You would call it the south side?
A. I  would, yes.
Q. How near was the nearest end—
A. To the sidewalk?
Q. To the sidewalk, yes.

30 A. Well, I  should judge about five feet. It  was 
about five feet back from the sidewalk. They was 
just far enough back so a man could look out the 
door and look out Broadway, give him room for 
that.

Q. Look out the door o f what?
A. The flag house.
Q. So that the flagman coming out of his 

house—
A. Could look up Broadway.
Q. Looking westerly along Broadway he could40



see along Broadway without his view being ob-
structed by the cars?

A. Yes, sir.
Q. You noticed this flagman that day, you say, 

after the accident you saw him standing there?
A. He stood right at his post, just the same as 

if nothing had happened.
Q. You mean he was standing by the place 

where he stands to turn the gates?
A. Yes, sir. 10
Q. That is what you call his post?
A. Yes, sir.
Q. And did you notice him when the other train 

went by?
A. No, I  don’t notice them very often, I  am 

so used to seeing them go by, I  don’t often notice 
them.

Q. But you did notice when the other train 
went by the gates were down?

A. Yes, sir; I  did. The bell rang and I  am 20 
sure the gates were down, passed thirty feet 
across Broadway before he put them up. He 
didn’t put them up right away, like some of them.

Q. Did you stand there watching him when the 
other train went by, the passenger train went by?

A. I  seen that go through, yes, sir.
Q. That is, you saw him put the gates up after 

the other went through?
A. They went up and they hadn’t any more 

than got them up when the crash came. go
Q. They hadn’t any more than got them up 

when the crash came?
A. Yes, sir.
Q. He put them up immediately after the train 

passed Broadway?
A. A fter it passed the right distance, yes, sir.
Q. 'What do you call the right distance?
A. As soon as the last car gets over.
Q. Was the passenger train going northerly 

from Long Branch? .A
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A. No, sir; going towards Long Branch.
Q. Was it moving rapidly, or about to stop!
A. No, it was going along rapidly.
Q. The passenger train was?
A. Yes, sir.
Q. What were your duties in Edwards’ place 

there ?
A. Wood turner.
Q. Wood turner?

10 A. Yes, sir.
Q. Were you engaged in turning wood at that 

time, or what were you doing?
A. Yes, I  was right in the place I  have to work. 
Q. What else? What business is carried on in 

that place where you were?
A. That is all.
Q. Wood turning?
A. Oh, it is a regular building material place— 

anything in the building line.
20 Q- A  sawmill, is it, or what?

A. Sawmill, yes, sir ; everything.
Q. Sash and blind factory?
A. Yes, sir.
Q. Working in wood generally?
A. Yes, sir.
Q. And there is machinery operated there, is 

there ?
A. Yes, sir.
Q. Operated by steam?
A. Yes, sir; but I  am in a separate room where 

I  don’t hear much noise.
Q. I  didn’t ask you about that. Just tell us, 

how is the machinery operated?
A. By steam.
Q. There are buildings on the other side of 

Broadway belonging to the same establishment, 
are there, the Edwards ?

A. Yes, sir; the office.
Q. The machinery buildings are on which side! 
A. I  would call it the north side.

40
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Q. That is the side where you were?
A. Yes, sir.
Q. And what is the first on the south side?
A. The office.
Q. Nothing but the office?
A. Then away back they have got the lumber 

yard; then this on the west side of the railroad on 
the south side of Broadway.

Q. Then the lumber yard is on the other side of 
the tracks, is it?

A. Yes, sir.
Q. I  suppose there is quite a good deal of noise 

from the machinery in your mill, isn’t there ?
A. Yes, sir; but we don’t hear it outside.
Q. I  didn’t ask you that. There is consider-

able noise in the operation of this woodworking 
machinery ?

A. Yes, sir.
Q. Well, you say it is all confined to the build-

ing? 20
A. The machinery?
Q. The noise.
A. Surt it is.
Q. You don’t hear the noise, outside at all?
A. I  have been outside on Broadway and 

wouldn’t know it was running.
Q, That depends on whether the windows are 

open or not, doesn’t it, a good deal?
A. Yes, sir; I  should think it would.
Q. And in the summer time the windows were 30 

open? I  suppose on this day the windows were 
open, weren’t they?

A. Yes, sir.
Q. And you naturally would hear more noise 

from the machinery outside when the windows are 
open than you would when they are shut, of 
course?

A. Yes, sir.

40
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T ho mas  H e r be r t , Sworn:

D ir ec t  Ex amina t io n  by Mr. W ilson:

Q. Mr. Herbert, you live in Long Branch?
A. No, sir; I  live in Oakhurst.
Q. Do you own the team of horses and ice 

wagon that is made the subject of this accident? 
A. Yes, sir, 1 do.
Q. And in whose charge was the ice wagon that 

10 morning?
A. James Sanderson’s.
Q. Where is he?
A. Where is he now?
Q. Yes.
A. It  is hard to say.
Q. Well, was he killed?
A. He was killed, yes, sir.
Q. Killed at that crossing?
A. K illed at that crossing.

20 Q- This Defguard boy, was he in your employ 
at that time?

A. No, sir; he was not.
Q. He was not in your employ ?
A. No, sir; he was not in my employ. Sander-

son was in my employ. I f  the boy was employed, 
he was employed by Sanderson to go with him.

Q. To go with him?
A. Yes, sir.

30 Cr oss Ex amina t io n  by Mr. Strong:

Q. Had the boy ever been employed by you?
A. No, sir; he had not.
Q. Do you know whether he was employed by 

Sanderson or not?
A. I  couldn’t say. I  don’t know that.
Q. You know as a fact that he was accustomed 

to go with Sanderson on your ice wagon?
A. I  don’t know anything about that, no, sir.
Q. You don’t know that?

40
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A. No, sir.
Q. W hat kind o f a wagon was that?
A. I t  was a farm  wagon fo r  to haul ice.
Q. An  open farm  wagon without a top?
A. Yes, s ir; without a top.
Q. And two horses?
A. Two horses.
Q. W hat was it used for?
A. Carting ice.
Q. F or delivering ice to consumers?
A. F or delivering ice from, one icehouse to the 

Long Branch plant.
Q. To what ?
A. To the Long Branch ice plant.
Q. I t  was not used fo r peddling ice or deliver-

ing to consumers?
A. No, sir; it  was just fo r  delivering ice from  

Mapes’ Pond to the Long Branch plant and to the 
Monmouth Ice Company.

Q. That was what it was doing when Sander-
son was killed?

A. That is what he was doing on the 2 1 st o f 
July. H e had been down with one load.

Q. He had been down with one load?
A. He had been down with one load, yes, sir.
Q. And was this his second load?
A. He was going fo r  the second load.
Q. He was going fo r  the second load?
A. Yes, sir.
Q. He was going where?
A. He was going from  Long Branch to M apes’ 

pond.
Q. Whose pond?
A. M apes’ pond. That is where they were 

gathering ice.
Q. The ice was stored there, was it?
A. Yes, sir.
Q. In  the icehouse?
A. Yes, sir.
Q. And he had delivered one load?
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A . Yes, sir.
Q. And was going back to the icehouse for an-

other ?
A . Yes, sir.
Q. Had he been doing that previous days?
A . That was the third day he was carting.

1 0  Geo r g e  Mil l e r , Sworn fo r  P la in t iff :

Dir ect  Ex amina t io n  B y Mr. W ilson:

Q. Mr. M iller, where do you live?
A .' Long Branch.
Q. And did you see this accident?
A . I  seen it a fter it happened.
Q. A fte r  it happened?
A . Yes, sir.
Q. H ow  soon after it happened?

2 0  A .  W ell, just about a second or so after it hap-
pened.

Q. W here were you when it happened?
A . R ight in Mr. Edw ards’.
Q. W orking there?
A. Yes, sir.
Q. Inside or outside?
A . Inside, yes, sir.
Q. D id you notice whether the gates were up or 

down?
3 0  A . No, s ir; I  couldn’t say anything about that.

Q. D idn ’t notice that?
A . A s  soon as the crash came I  came down 

stairs and went across to the track, and when I  
got over to the track the engineer had just taken 
the boy up in his arms. I  took the boy from  the 
engineer and put him in the stage and took him to 
the hospital.

Q. The Long Branch Hospital?
A . Yes, sir.

4 0
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Cr oss E x amina t io n  B y Mr. S trong:

Q. Whereabouts did you say you were working?
A . Mr. Edwards’.
Q. Which side o f Broadway?
A. I t  is on the east side, they call it. W e 

worked on the other side, the other side from  the 
office.

Q. Is that the side where the machinery was?
A. Yes, sir. 1 0
Q. And the side where Davis was?
A. Yes, sir.
Q. In  the same building?
A. The same building.
Q. You were not noticing anything until you 

heard the crash?
A. No, sir. I  worked right alongside the win-

dow. I  d idn ’t notice. I  worked right alongside 
the window and never noticed anything until I  
heard the crash, and somebody said the train had 2 0  
struck, and that is what drawed my attention.

Q. The window where you were, was it facing 
towards, Broadway or facing towards the track?

A. Facing towards the track.
Q. And from  there you could not see the cross-

ing, could you, from  where you were working?
A. Oh, yes, sir; I  could see the crossing.
Q. Could you see the flagman’s shanty?
A. No, sir.
Q. Couldn’t see that? 30
A. No, sir.
Q. Couldn’t see the gates, could you?
A. Only the gates on the opposite side.
Q. That is the opposite side o f the tracks?
A. On the opposite side o f the tracks.

By Mr. W ilson :
Q. On the west side?
A. Yes, sir; on the west side. I  can see two 

gates out o f my window. 40
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B y Mr. Strong:
Q. You went out immediately, I  suppose?
A . Yes, sir.

Redie ,ect  Ex amina t io n  B y Mr. W ilson :

Q. You say when you looked you did see two 
gates up on the west side o f the crossing.

A . I  said I  can see two gates out o f four. I  
wouldn’t like to say anything------

Q. W ere they up or down when you first 
looked?

A . I  d idn ’t notice. I  wouldn’t like to say.
Q. Did you notice whether there were any cars 

upon the siding there?
A . Yes, sir.
Q. That day?
A . Yes, sir.
Q. H ow  many were there?

2 Q A . Oh, it  looked to me to be seven or eight, but 
whether they were in a line there------

Q. H ow  near up to the highway, to the south 
side o f the highway, were those cars on that side?

A . V ery  near up to the flag station; because 
naturally I  investigated. The reason I  investi-
gated— —

M r . St r o ng : I  object. You can’t tell us 
why you investigated. You can tell us 
what your investigation developed.

3°
Q. W hat did you find out in respect to that mat-

ter?

Objected to.
T h e  Co u r t : I  think what he saw, not 

what he investigated.

A . I  took the boy to the hospital, and when I  
came back I  spoke to the flagman------

Objected to.40
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Q. Yon can’t tell ns what he told yon, but after 
you came back did yon look to see whether those 
cars were there?

A. Yes, sir.
Q. Did you look to see whether a man standing 

at the gate where the crank is, whether those cars 
would cut his view  o ff towards the Long Branch 
depot.

A. No, s ir; he couldn’t see.

By Mr. Strong:
Q. Couldn’t see what?
A. Couldn’t see down to the south, I  know, with-

out he walked out to the center o f the track, and 
then he could look down and see it. And that is 
the way that man had to do to see anything com-
ing south.

By Mr. W ilson:
Q. You mean the traveler------

Objected to.

Q. When you said that man------
A. I  meant the flagman.
Q. And when you said the middle o f the track 

did you mean the middle o f the siding track or 
the main track?

Objected to as leading. Which track; that 
is the inquiry.

T h e  Co u r t : M r Strong objects to the 
question as leading.

Mr . W il s o n : I  withdraw the question 
and ask him which he refers to.

A. I  refer to the track on the opposite side o f 
where these cars stood. H e would have to step to 
the outside o f that track. They have an inlaying 
track and two center tracks.

Q. A re  there two center tracks ?
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A . Yes, sir.
Q. One going north?
A . Yes, sir.
Q. And one going south?
A . Yes, sir.
Q. And then there is a siding to the east of 

both tracks?
A . Yes, sir.

And those cars were upon that siding?
10 A . Yes, sir.

Q. You say the flagman would have to step 
where before he could see a train coming from 
the south?

A . H e would have to step outside o f this coal 
car to see to the south.

Q. W ell, I  don’t know that I  am cleaer as to 
what you mean by outside. You mean beyond? 
W ould he have to go close to the coal cars?

A . H e would have to go to the track, to the 
2 0  center o f the center track.

Q. To the center o f the center track?

M r . St r o ng : He didn’t say that.

A . I  say that is what he would have to do if  
he wanted to see clear to the south at the time.

B y  Mr. Strong:
Q. You didn’t say center, did you?
A . Yes, sir.

30

B y Mr. W ilson :
Q. Do you know whether the one you have re-

ferred  to as the center track, whether that was 
the north or the south bound?

Q. The north hound track?
A . That is the north bound track.
Q. The north bond track?
A . Yes, sir. .,
Q. D id you notice whether the engine that did

40
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this in jury was upon the south bound or the north 
bound track?

A. On the south bound.
Q. I t  was on the south bound track?
A. Yes, sir.
Q. Which way was it going, north or south?
A. I t  was going north.
Q. W ere there any cars attached to it?
A. No, sir.

10

Re-Cr oss-Ex amina t io n  by Mr. Strong:

Q. As you go from  the east side or the north 
side o f the tracks across to the south side or the 
west side, the first track you come to is a siding, 
is it ?

A. A  siding track, yes, sir.
Q. And that is the track where you say those 

coal cars stood?
A. Yes, sir. 2 0
Q. Now then, after you pass on the siding track, 

what is the next track you come to?
A. The next track is the north bound track.
Q. The north bound track?
A. Yes, sir.
Q. Then you pass the north bound track and 

then you come to another track, do you?
A. Yes, s ir; the south bound.
Q. That is the south bound track?
A. Yes, sir. ^
Q. How many tracks are there altogether cross-

ing Broadway there?
A. Two side tracks and two center tracks.
Q. Then there is a fourth track, is there, after 

you cross the south bound track?
A. Yes, sir; there is a fourth track.
Q. And that is a siding, is it?
A. That is a siding fo r  laying in cars.
Q. Now then, you say a man going in that 

direction would have to get to the middle o f the 40
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north bound track before he could look to the 
south?

A . Weill, i f  he was coming from  .the east, which 
we call the ocean, i f  he was coming up that way 
he would have to look, but i f  he was going towards 
the ocean o f course naturally he could see.

Q. Which way was this wagon going?
A . I  don’t know anything about which way the 

wagon was going.
^  Q. You don’t know which way it was going?

A . No, sir.
Q. Suppose it was coming from  the east, where 

your place o f business was.
A . Yes, sir.
Q. Is that the east or west side, as you call it? 

Is  that the shore side or the o ff side?
A. That is the shore side.
Q. Take it that he was coming from  the shore

side, towards the ocean------
2 0  A . No, sir.

Q. I  mean away from  the ocean. Then the 
first thing he would come to would be this siding 
track with the cars on it, the coal cars; that is 
reached first?

A . Yes, sir.
Q. Now when he had walked so that he could 

clear the side o f those coal cars, he would have 
a clear view  to the south, wouldn’t he? 

oq  A . He would, yes, sir.
Q. W ell, he would not have to be in the middle 

o f the track before he could clear the coal cars 
would he?

A . O f course you have got to step o ff one track 
into the other.

Q. W ell, there is some space between the tracks, 
isn ’t there?

A . Sir?
Q. Isn ’t there space between the tracks enough 

jn to allow the trains to pass?
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A. Yes, s ir; there is a space.
Q. You don’t mean that he would have to be in 

the middle of*the next track before he could see?
A. O f course there is a space like, you know, 

between both tracks, o f course.
Q. H e would have to be midway between the 

two tracks; that is what you mean ?
A. Yes, sir; he would have to step nearly there 

to see.
Q. You don ’t mean to say he would have to be in 10 

the middle o f the south bound?
A. I  wouldn’t want to say he would have to be 

in the middle. I  meant the middle o f the passage-
way.

Q. The middle o f the space between the tracks?
A. Yes, sir.
Q. W ell, did you notice the engine at all when 

you first came out after the accident?
A. Notice the engine?
Q. Yes. 2 0
A. I  noticed the engine standing there, yes, sir.
Q. I t  was standing?
A. Yes, sir.
Q. Where?
A. I t  was standing—well, pretty near opposite 

Mr. Davis ’ place, where he works underneath 
there, pretty near opposite.

Q. Then it was standing still?
A. Yes, sir.
Q. That was the first you saw o f it? qo
A. Yes, sir.
Q. And at that time it was on the northwest side 

of Broadway, wasn’t it?
A. On the northwest, y e s ; that is what we call it.
Q. You took the boy to the hospital, did you?
A. Yes, sir.
Q. And le ft him there?
A. Yes, sir.
Q. And it was not until you came back from  

the hospital that you noticed these cars, was it? 4 ^
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A . Yes, sir; I  had noticed the cars long before 
that. Them cars was there a day or so before 
that. (Remainder o f answer ordered striken 
out.)

Q. The cars were all linked ‘up together, were 
they?

A . Looked to me so, yes, sir.
Q. No passage between them at all?
A . No, sir.

1 0  Q. Not separated?
A . No, sir.
Q. Yon don’t really know then which way this 

engine had been going at the time o f the accident, 
do yon?

A . Couldn’t go any other way but the south way 
on the south track. She was coming from  the 
south.

Q. H ow  do you know?
A . H ow  do I  know?

¿q Q. Y o u d idn ’t see the engine moving, did you?
A. No, but I  seen the passenger train come 

through, and I  know that there was no other train 
coming any other way. Naturally where the en-
gineer handed me the boy I  knew the car must 
have been going, was going north on the south 
bound track, sure.

Q. You in ferred that from  the position where 
the boy was ?

Q. Certainly I  did.
Q. A ll  right. I  want to know i f  that is so.oO I

L af aye t t e  V an  Sc h o ic k , sworn fo r plaintiff. 

Dir ect  E x a mina t io n  by Mr. W ilson :

Mr. Van Schoick, you live at Long Branch?
A . Yes, sir.
Q. W hat is your business ?
A . Blacksmithing.
Q. Did you see this accident on the 21st of July* 

40 1904?
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A. I  saw a portion o f it, yes, sir.
Q. W here were yon when you saw i t !
A. Stood in the shop door.
Q. In  your shop door!
A. Yes, sir.
Q. H ow  near was that shop door to this cross- 

ing! ;
A. I  should think about one hundred and ten 

feet, somewhere along there.
Q. One hundred and fifty  fe e t !
A. No, it is not as fa r  as that.
Q. One hundred and ten fe e t !
A. Yes, s ir; somewheres about that.
Q. W as your shop to the east o f the crossing 

or west o f i t !
A. East.
Q. That is towards the ocean!
A. Yes, sir.
Q. And on which side o f Broadway was i t !
A. On the east side.
Q. Which side o f Broadway was i t !
A. On the east side.
Q. W ell, Broadway runs, as I  understand it, 

east and w est! W ere  you on the north side 
of Broadway or the south side!

A. On the north side, on this side. (Indicating.) 
Q. On the north side!
A. Yes, sir.
Q. And one hundred and ten feet, about, away 

from the crossing!
A. Yes, sir.
Q. Did you see the ice wagon go b y !
A. Yes, s ir; see it standing there.

B y  Mr. Strong:
Q. Saw it standing 
A. Yes, sir.

B y  Mr. W ilson:
Q. Standing at the crossing!
A. Yes, sir.
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Q. W hat was the condition o f the crossing when 
you saw it standing there?

A . W ell, I  saw the first train go through, he 
raised the gates------

Q. Pardon me one moment. D id you see 
whether the gates were down on the first train? 

A . Yes, sir.
Q. W hat direction was that train moving?
A . Going towards Branchport station.

1 0  Q. You saw the wagon stand there during the 
passage o f that train, did you?

A. Yes, sir.
Q. Then what did you see a fter that?
A . When he hoisted the gates this wagon 

started and I  turned and went the other way. I  
d idn ’t see it hit it.

Q. But you saw that the gates were up when he 
started to go across?

A . Yes, s ir ; he turned around. A fte r  he hoisted 
2 0  the gates he turned around.

Q .'A n d  that is all you saw until a fter the acci-
dent?

A . Yes, sir.
Q. You say you turned around; you mean you

turned your face away-----
A . No, I  started to walk in the shop.
Q. You started to walk in the shop?
A . D idn ’t see any more o f it.
Q. Did you see where the flagman was stand- 

30 in g ?
A. R ight at the handle bars.
Q. R ight at the handle bars ?
A . Yes, sir.
Q. Now  pardon me. W here are the handle 

bars?
A . On which side?
Q. F irst, on which side o f Broadway are they? 
A . On the south side.
Q. Now  on which side o f the railroad tracks 

are they?40
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A. On the other side, the ocean side.
Q. On the ocean side?
A. Yes, sir.
Q. And you saw the flagman put the gates, u p ; 

did you see what he did a fter that ?
A. He turned around, looked right towards the 

wagon and started ahead.
Q. Started ahead.
A. Yes, sir.
Q. When he went in that position was his back 

toward the tracks?
A. Yes, sir; towards the handle bars.
Q. Sir?
A. R ight towards the handle bars. He stood 

right by the handle bars.
Q. That put his back to the track?
A. Yes, sir.
Q. Did you notice whether there were any 

freight cars on the siding that day?
A. There was four or five stood there, box cars, 

yes, sir.
Q. You may state whether or not those cars 

would cut o ff the view  o f the flagman at the place 
where you saw him standing.

M e . St e o ng : I  object, unless he has 
made an observation.

T h e  Cou et  : H e can say i f  he knows.

A. How is that?
Question repeated.

T h e  Cou et  : I  will admit it.

Whereupon the defendant, by its coun-
sel, prays a bill o f exceptions, which is 
hereby allowed and sealed accordingly.

B. A. V a il . 
[L . S.] Judge.

A. Yes, it would.
Q. I  mean the view  o f the flagman, had he en-
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cleavored to look toward the south, to the Long 
Branch degot.

A . Yes, sir.

M r . S t r o n g  : I  pray an exception unless 
it appears there was an observation.

A. H e couldn’t see up there unless

10
Objected to.

Q. W here was he obliged to go before he could 
see, Mr. Van Schoick!

Objected to unless the witness has made 
the observation. Objection overruled.

Whereupon the defendant, by its coun-
sel prays a bill o f exceptions, which is here-
by allowed and sealed accordingly.

2o B. A . V a i l .
[L . S.] Judge 

Q. W here would he be obliged to go before he 
could see, Mr. Van Schoick!

A . He would have to step out over one track 
and on to the other one, or so he could look around 
the car.

C r o s s  E x a m in a t io n  by Mr. S tron g : •

Q. I  want to get the location of your blacksmith 
30 shop. W as it on the east or the west side o f the 

tracks !
A , On the east side.
Q. On the side nearest the shore !
A . Yes, sir.
Q. And on which side o f the tracks was the 

wagon standing when the north bound train went 

b y !
A . On the ocean side.
Q. On your side, was i t !

40
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A. Yes, sir. The wagon didn ’t stand over 
seventy-five feet from  where I  stood.

Q. About seventy-five feet from  where you 
stood?

A. Yes, sir.
Q. On which side o f Broadway is your shop?
A. On the east side.
Q. That would be the south side, would it?
A. M y shop was on the east side.

T h e  C o u e t : Doesn’t Broadway run east 
and west?

Q. W ould it be south or north?
A. W ell, south is on this side (indicating). 

Well, it is west, you take it, then; or north, I  mpan.
Q. W ell, is your shop on the same side as Ed-

wards’ mill?
A. Yes, on the same side the mill is.
Q. But Edwards’ office is on the opposite side?
A. The office, yes, sir.
Q. And is your shop the next building to Ed-

wards’ mill?
A. Yes, sir.
Q. When the gateman put the gates up after the 

north bound train had passed did you see the 
wagon start up ?

A. I  seen him start and I  started and went in 
the shop, turned around and went in the shop.

Q. And it had been standing------
A. Probably a minute.
Q. H ow  near to the track had the ice wagon 

been standing?
A. I  should suppose fo rty  or fifty  feet, some- 

wheres along there.
Q. About fifty  feet from  the track? That is 

fifty feet from  which track?
A. From  the railroad track.
Q. You mean from  the siding track, where the 

cars were?
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A . That is, fifty  feet from  the first track. Well, 
no, it wasn’t as fa r  as fifty  feet from  the first one, 
I  don’t think. F o rty  or fifty, somewhere along 
there; because I  could just see the horses’ heads 
from  my shop. They generally stop about that 
place.

Mr . St r o ng : I  move to strike that out.

-jr) Q. From  where you were in your shop could 
you see the flagman by looking in front o f the 
horses or behind them ?

A . In  front o f them.
Q. You  saw the wagon start up?
A . Yes, sir.
Q. W ho was in the wagon?
A . A  man and a boy.
Q. W ho was driving.
A . I  couldn’t see.

_ Q. W as the wagon fu ll or empty?
A . Empty.
Q. And what sort o f a wagon was it?
A . Ordinary farm  wagon, ice wagon, regular 

farm  wagon.
Q. W ith  a two-horse team?
A . Yes, sir.
Q. D id you stop to look at the wagon at all 

a fter it started to go on?
A . No, sir.

gQ Q. Did you notice the driver at all as he drove 
on?

A. I  d idn ’t notice him after the wagon started. 
There was lots o f teams, and they hoisted the 
gates, and then just as soon as they raised the 
gates up I  turned around and I  didn’t see it hit the 
wagon at all.

Q. D id you see the wagon start?
A . Yes, sir.
Q. Sure about that?
A . Yes, sir.40
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Q. Then just as soon as it started you turned 
away?

A. Yes, sir.
Q. You don’t know who was driving?
A. I  don’t know certain, no, sir.
Q. W ell, how were the man and boy sitting? 

Which was on which side o f the seat?
A. The man was on the right hand side.
Q. That would be the d r iv e r ’s side, would it?
A. Then he was on the side nearest to you, was 

he?
A. Yes, sir; back to me.
Q. Back to you?
A. Yes, sir.
Q. But the man was nearest to you?
A. Yes, sir.
Q. And the boy was on the man’s left?
A. Yes, sir.
Q. Both sitting together on the front seat?
A. Yes, sir; only one seat.
Q. Had you noticed that wagon going back and 

forth there before?
A. Yes, sir.
Q. You knew whose wagon it was?
A. No, s ir; I  d idn ’t.
Q. Did you know the man?
A. No, sir.
Q. When had you noticed it before that?

M r . W il s o n  : I f  your Honor please, I  
don’t see how that is relevant.

T h e  Co u r t : H o w  is it  Mr. Strong?
M r . St r o n g : W ell, he has spoken o f it as 

an ice wagon.

T h e  Co u r t : W ell, they say it was a farm  
wagon. The owner o f it said it was a farm  
wagon, merely used fo r  carrying ice from  
the icehouse to Long Branch.

M r . St r o ng  : I  want to know how this w it-
ness knows.
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T h e  Co u r t : I  don’t see how that is ma-
terial, anyhow. W hat is your object in 
showing it?

M r . St r o ng  : W ell, I  think it is part o f the 
surroundings.

T h e  Co u r t : W ell, but what difference 
would it make as to who was the owner of 
the wagon?

M r . St r o ng  : I  don’t care about the own- 
1 0  ership.

T h e  Co u r t : Or what kind o f wagon it 
was?

M r . St r o ng : I  think I  ought to know 
what kind o f a wagon it was.

T h e  Co u r t : Y ou  can ask that. I  will 
allow you to ask that, but I  think he has 
already said.

Q. You called this an ice wagon in part o f your 
2 0  testimony?

A. Yes, sir. I t  was not a regular wagon, but 
they was using it fo r  ice.

Q. H ow  do you know they were using it fo r  ice?
A . I  seen them cart it.
Q. You had seen them cart it?
A . Yes, sir.
Q. When?
A . The day before.
Q. The wagon going back and forth  over the 

gQ crossing?
A . Yes, sir.
Q. The same man?
A . Yes, sir.
Q. And the same boy?
A . No, s ir; the boy wasn’t with him the day be-

fore.
Q. The boy was not with him the day before? 
A . No, sir.
Q. Sure about that?
A . Yes, sir.

40
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Q. Had yon seen it before the day before?

M b . W il s o n  : I  submit he is bound by this 
testimony, in any aspect o f it. This is not 
cross-examination.

M b . St b o n g : Y o u don’t object to my be-
ing bound by it?

T h e  Cot j bt  : I  don ’t think it is material to 
the issue at all, that the team went over 
there before, or who was in it. I f  you want 
to identify  it you can ask questions to bring 
it out; but I  don’t think it is material who 
was driving the wagon or who was in it the 
day before.

W il l ia m T. B b o w n , Sworn fo r  P la intiff.

Di r e c t  E x a m in a t io n  by Mr. W ilson :

Q. Mr. Brown, are you related to this boy?
A. M y sister’s child, yes, sir.
Q. W hat is your business?
A. W ell, I  am in the teaming business now.
Q. W here do you live?
A. Long Branch.
Q. H ow  long have you lived there ?
A. I  have lived there fifteen years.
Q. Did you see this accident on the 21st o f July, 

1904?
A. Yes, sir.
Q. And where were you when you witnessed it?
A . B ight about one hundred and fifty  feet from  

it.
Q. And in which direction? W here were you?
A, I  was going up Broadway.
Q. Pardon me one moment. You mean going 

up Broadway——
A. Going from  the ocean up to what we call the 

upper village.
Q. Going from  the ocean?
A. Yes, sir ; I  was going west.
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Q. And yon were about one hundred and fifty 
feet away when this happened?

A . Yes, sir; right down Broadway.
Q. W hat were you doing?
A . I  was waiting fo r  a man, to take a man down 

the street. H e went in his store and he gave me 
a little child and told me to drive up and down till 
he came out.

Q. W as his store near that crossing?
A . Yes, s ir; about a block and a half. I  was 

walking the horse around, and this man that was 
driving this wagon had this little boy Jack, I  al-
ways called him, passed me right opposite Seventh 
Avenue. M y horse was walking and his horses 
was shacking along, and the 8.15 Central 
train------

Q. You say he passed you opposite Seventh 
Avenue ?

A . Yes, sir.
Q. Passed you on Broadway?

20 A . Yes, sir.
Q. Which way was he going?
A. Going west.
Q. In  a farm  wagon?
A. Yes, sir.
Q. And who was driving?
A . The man was driving himself
Q. W here was the boy?
A. S iting alongside o f him, to the le ft o f him.
Q. Now then, go on and tell us what you ob- 

3 0  served from  that point on.
A . I  got very  near up to him, and when he saw 

the 8.15 train coming he stopped very  near op-
posite Van Schoick’s blacksmith shop.

Q. This 8.15 train that you re fe r  to, what di-
rection did that come from?

A . Long Branch to Bfranchport. I  think it is 
8.15— I  a in ’t positive— or 8.20, whatever time it 
leaves there. The flagman raised the gates up, 
and my horse was right opposite Slocum’s coal 
yard, and as he raised the gates he turned his 

4 0  back to the handles and crank and leaned up
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against it ; and I  saw this engine approaching up 
the track over Slocum’s coal yard and over the 
mill, and I  d idn ’t know that man didn ’t see it ;  and 
when the team struck the track the man was run 
over, and rolled the team right over and over, 
killed the man on the tracks and threw the boy 
right up. That is the last I  saw o f him.

Q. H ow  high in the air did you see the boy?
A. I  saw him above the engine.
Q. Did you notice whether there were any cars 

on that siding?
A. Yes, sir.
Q. That day?
A. Yes, sir.
Q. H ow  many were there there?
A. I  couldn’t say; five or six or seven, some-

thing like th at; high cars.
Q. W ould that have any effect on the view of a 

man standing at the crank where the gates were 
worked?

M r . St r o n g : I  object. I t  doesn’t appear 
that this witness knows any more than any-
body else.

T h e  Co u r t : Answer the question.

A. Yes, sir..

Whereupon the defendant, by its coun-
sel, prays a bill o f exceptions, which is here-
by allowed and sealed accordingly.

B. A . V a il , 
[L . S.] Judge.

Q. W hat effect, i f  you observed?
A. W ell, the man couldn’t see, the flagman nor 

any one coming up Broadway with a horse and 
wagon couldn’t see, because there was Edwards’ 
office, and there just opposite, between the track 
and Edwards ’ office, the cars stood here in a block, 
yes, five or six o f them, and the flagman, it was 
impossible fo r  him to see where he was; and I
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know he didn’t see it, because he was so excited 
when he struck the horses-----

Objected to.
T h e  C o u r t  : Strike that part out.

Q. What did the flagman do after the collision?
A. He didn’t know what to do. He went right 

around and around— kind of appeared to be awful 
nervous. He didn’t know what to do.

Q. A  man going west on Broadway— and say 
this is Broadway right here, and I  am pointing 
west, as he approached that crossing—we will say 
this is the crossing here, and this is south— (In-
dicating on map).

A. Yes, sir.
Q. And that is north?
A. Yes, sir.
Q. And I  am going west on Broadway. Now 

when I  get opposite Edwards’ buildings, that row 
20 on the south of Broadway, is it possible for a 

traveler to see down the track to the south?
A. Yes, sir.
Q. Well, how?
A. Well, the office objects you from seeing 

south until you get very near on the track, and 
then the cars stood there and that was a good 
deal worse, because a man can hardly see when he 
comes up to the office anyhow, till he gets very 
near to the track. His horse has to be very near 

o0 on the track to see down. A fter he leaves Slo-
cum’s coal office, in front of Edwards’ office, his 
horse has got to be on the track.

Q. Supposing this to be the Edwards’ building, 
when the driver got west he could have seen ex-
cept for the freight house? (Indicating on map.)

A. Yes, sir.
Q. Wlien the driver is off here to the east end 

of the Edwards building, from that point would 
his vision be cut off by the Edwards building or 
by the cars?

40
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A. Be cut off by the cars after he passed the 
Edwards building.

Q. But while he passed the Edwards building 
his view would be cut off by the building?

A. Yes, sir; his view would be cut off by the 
building. But a man couldn’t see until he got 
very near the middle of the track with a team 
of horses, because the cars were in the way down 
there bad enough any time.

Q. Did you see the boy after he was hurt?
A. No, sir; not that day, I  didn’t see'him. 

They took him to the hospital. I  turned around 
to tie my horse and take the little child out that 
I  had in the wagon, and the man still laid between 
the tracks, the dead man.

Q. Did you notice which way the engine was 
going that hit him?

Q. Going towards Branchport.
Q. Did you notice whether it was on the south 

bound track?
A. The last track, the track they use for switch-

ing off.
Q. Is that the track furthest west?
A. Furthest west, yes, sir.
Q. Did the engine have any cars attached to 

it?
A. No, sir; nothing but the tender.

Cr o s s -E x a m in a t io n  by Mr. Strong:

Q. This was a single engine, without cars at-
tached, was it?

A. I  don’t thtink there was any cars attached 
to it. nothing but the tender.

Q. And it was on the last track?
A. On the track they were switching off on, 

yes, sir.
Q. W ill you please tell me i f  that is the fourth 

track as you go the direction the wagon was 
going?

10

20

30

10



58

A. I  think it is the sixth track.
Q. Are there six tracks there!
A. Well, yes, sir, on the fourth track.
Q. Let me see i f  yon and I  understand each 

other. As you go the way the wagon was going 
the first thing you come to is a siding track where 
these cars stood!

A. It  wasn’t any last track, because the last 
track— —

T h e  C o u r t : Just answer the question.

Q. The first track you come to is the track 
where these cars stood!

A. Yes, sir.
Q. Then the next track you come to, as I  under-

stand, is the north bound running track.
A. Yes, sir.
Q. And the next one you come to is the south 

20 bound running track!
A. Yes, sir.
Q. Then the fourth track is another siding 

track!
A. Yes, sir.
Q. Now do you mean that this engine was run-

ning on the fourth siding track!
A. Yes, sir.
Q. That was the fourth track!
A. Yes, sir; running that way.

30 Q. Running that.way!
A. Yes, sir.
Q. Where was the engine when you saw it 

first!
A. Coming right up toward Branchport. I  saw 

the engine over Slocum’s coal yard.
Q. I t  was going toward Branchport!
A. Yes, sir; I  saw the engine coming up-----
Q. W ait a minute. Don’t speak too rapidly. 

W e only get confused, you know, i f  we talk out-
40
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side the questions. Tell us where you were when 
you saw it.

A. I  was right opposite Van Schoick’s black-
smith shop, very near opposite, walking the horse 
up, and I  saw this engine coming up and I  saw 
the man turn around.

Q. W ait a minute, please. You were just about 
opposite Slocum’s blacksmith shop

A. Slocum’s coal office, coal yard.
Q. You mean his coal office? 10
A. Yes, sir.
Q. Well, you couldn’t have been exactly oppo-

site the coal office, or that would have cut off your 
view?

A. I  wasn’t exactly opposite. I  could just see 
this locomotive coming up.

Q. Which way were you, nearest to the track or 
further away?

A. I  was to the east side of it, very near op-
posite. ; 20

Q. Then you mean the east side, that is the 
furthest side from the tracks?

A. Yes, sir; that is the furthest side from the 
tracks.

Q. ¡And from there you saw the engine ap-
proaching?

A. Yes, sir.
Q. And at the same time when you saw it ap-

proaching. where was the ice wagon?
A. The ice wagon was just started across the 30 

track, just started from the front of the black-
smith shop. The ice wagon stood very near in 
front of the blacksmith shop.

Q. A t the time the ice wagon started across, 
after the north bound train had gone by, you were 
the other side back o f Slocum’s coal office?

A. Yes, sir.
Q. You say that you didn’t know but what the 

man in the wagon saw the engine?
A. No, sir; I  didn’t say so. I  said I  didn’t
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know but what the flagman knew whether the lo-
comotive was coming on up or not, but he made no 
attempt to put the gate down.

Q. That is what you meant?
a yes sir
Q. What you said was, “ I  didn’t know the man 

didn’t see it.”  You meant the flagman?
A. I  meant the flagman. I  knew the man in the

wagon didn’t see it.
10 Q. You knew the man in the wagon didn’t see 

it?
A. Yes, sir. ■
Q. Did neither of you make any sign to him?
A. No, sir; because I  had a horse that was 

afraid of the cars and I  had a child in the wagon 
with me.

Q. Then when you saw this wagon start up you 
must have supposed it would be struck?

A. I  didn’t know it was going to cross the cross- 
20 ing, because sometimes them locies come up there 

and run back and go down. A fter it got to Ed-
wards’ lumber yard we couldn’t see it any more 
until it shot out there in front of the lumber of-
fice.

Q. How far was the farm wagon from the near-
est track, that is, from the east siding track, at 
the time that it stopped there?

A. Oh, I  couldn’t tell exactly how far it was; 
fifty  or sixty or seventy-five feet probably. I t  was 

« a out o f dangr, out of reach of the track.
Q. Do you think it was as much as fifty  feet,

sixty feet?
A. Yes, as much as that.
Q. Then did you see this wagon start up?
A. Yes, sir.
Q. Who was driving?
A. The man that got killed was driving.
Q. Did you know him? < ~
A. Didn’t know him personally, no, sir; I  had

seen him.
Q. The boy was your nephew, was it?40
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A. Yes, sir. The boy had been speaking to 
me about two minutes before that.

Q. He spoke to yon as he passed?
A. Well, when he came up, both stopped for 

the train, yes, sir. He come up Broadway and I  
come up Broadway when he was speaking to me*

Q. Was he in the wagon then?
A. Yes, sir.
0. The wagon hadn’t stopped to speak to you,

had it?
A. No, sir.
Q. Just as it passed you?
A; Just passed me on by.
Q. As you go on toward the crossing in the di-

rection that the wagon was going, after you get 
by Edwards’ place there you can see to the south, 
can’t you?

A. No, sir: you couldn’t that morning till you 
got on the track.

Q. I  mean the cars were there; but i f  there had 
been no cars there you could see to the south, 
couldn’t you?

A. Not till you got very near on the track.
Q. W hy not?
A. Because Edwards ’ office cuts the view off. 1 

have traveled over that road thousands of times 
a day.

Q. What is that?
A. I  have traveled over that road a thousand 

times.
Q. A  thousand times a day?
A. No, not a day.
Q. How many times a day?
A. Oh, I  have traveled over the road fifteen or 

twenty times a day. I  run a five cent stage up 
there when I  haven’t anything else to do.

Q. A fter you get by Edwards’ office then you 
can see to the south except for these cars?

A. You can when you get very near on the 
track.
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Q. A fter you pass the coal office is there any-
thing else to cut off your view except those cars? 

A. Nothing to cut it off except the cars, no, sir.

A nd r e w  J. De f g uar d , Sworn for Plaintiff.

D ir e c t  E x a min a t io n  By Mr. Wilson:

2o Q- Now, Andrew, how old are you?
A. I  will be fourteen the 20th of November.
Q. Do you remember the day you were hurt 

down at Long Branch?
A. Yes, sir.
Q. Where were you when you were hurt?
A. On Broadway.
Q. A t the Edwards crossing there?
A. Yes, sir.
Q. Had you been riding in the wagon? 

on A. Before?
20 Q. Yes.

A. No, sir; that was the first morning.
Q. But you were riding in the wagon that morn-

ing?
A. Yes, sir.
Q. Whose wagon was it, do you know?
A. Mr. Herbert’s
Q. And why were you riding in the wagon?
A. I  went with the man to hold his horses.
Q. And what man did you go with?

30 A. James Sanderson.
Q. And how did you come to go with him that 

morning?
A. I  went with him to hold his horses while 

he unloaded the ice.
Q. Did he ask you to go with him?
A. Yes, sir.
0. And where did you get in the wagon that 

morning?
A. Hot in with him un at the icehouse.

40 o. TTr) at the icehouse?
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A. Yes, sir.
Q. And where was he going to ?
A. He was going to the ice plant.
Q. And which direction were yon going on 

Broadway? Which direction were yon going, 
were you going away from the ocean?

A. Away from the ocean, yes, sir.
Q. And who was driving?
A. The man, Mr. Sanderson.
Q. Had yon been driving at all? 1ft
A. No, sir. 1U
Q. Do you remember what happened to you?
A. No, sir.
Q. What is the last thing you do remember?
A. I  remember going towards the crossing.
Q. Is that the last thing you remember?
A. Yes, sir.
Q. When you came to your senses where were 

you?
A. Home.
Q. What was the matter with you i f  anything ^  

when you came to your senses?
A. I  ached all over.
Q. Did you have any cuts or bruises on you?
A. Yes, sir.
Q. Do you know where they were?
A. Yes, sir.
Q, WTiere were they?
A. The cut was in my head, and I  had my 

back cut and bruised my knee.
Q. Did you have any "pain in that? 30
A. Yes, sir.
Q. Wliere did you have pain?
A. In my head.
Q. Where else?
A. My leg and back. I  had pains all over.
Q. Did you have much pain?
A. Yes, sir.
Q. How long did your pain last?
A. Lasted all day.
Q. A ll day? 10
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A. Yes, sir.
Q You mean all the next day?

Objected to.

Q. I  want to know what day this was. Did you 
have any pain after the first day?

A. Yes, sir.
Q. How long did you have pains? Do you have 

pains yet?
A. Yes, sir; sometimes.

Me . S t r o n g  : I  move to strike that out.

Q. How long did you have pains ?

Me . S t r o n g  : I t  is manifest the boy can-
not give any idea of that.

By The Court:
20 Can you recollect, can you give any idea how 

long you had pains ?
A. No, sir.

By Mr. Wilson:
Q. Do you have any pain now?
A. Yes, sir.
Q. Whereabouts do you have pains?
A. In my head.
Q. Whereabouts in your head?

30 A. Right here. (Indicating left side of fore-
head.)

Q. Did you have a cut on your forehead any-
where ?

A. Yes, sir; over this eye. (Indicating.)
Q. Over your right eye?
A. Yes, sir.
Q. Where do you have your pain now?
A. Have pain all through my head, all around 

my head. (Indicating on left side of head.)
40 Q. You were pointing to the left side of your
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head. Do yon mean that you only have it in the 
left side o f your head?

M e . S t r o n g : I  don’t think the witness 
ought to be led this way.

T h e  Co u r t  : I  don’t think it is objection-
able, Mr. Strong, a boy of this age.

M r . S t r o n g  : It  seems to me the younger 
the boy the greater the care should be not 
to suggest ideas to him.

T h e  Co u r t  : I  don ’t think the suggestion 
can harm you because i f  they localize it 
it is to your advantage. I  w ill allow the 
question.

Whereupon the defendant, by its counsel, 
prays a bill o f exceptions, which is hereby 
allowed and sealed accordingly.

B. A . V a i l , 
[L. S.] Judge.

A. I  have it all through my head.
Q. How often do you have those pains in a 

week?
A. Sometimes once a week, sometimes once in 

two weeks.
Q. And has that been so ever since you were 

hurt ?
A. Yes, sir.
Q. What does that pain do to you if  anything?
A. Makes me have a sick headache.
Q. What does the sick headache do to you?
A. Makes me throw up.
Q. Do you have pain anywhere else in your 

body except in your head?
A. Yes, sir.
Q. Whereabouts ?
A. Have pain in my back i f  I  work any.
Q. Do you have pain anywhere else?
A. Yes, sir.
Q. Where?
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A . In  my leg.
Q. W ell, what makes the pain in your leg? 

Objected to.

A . I f  I  l i f t  anything.

M r . S t r o n g : H e can’t tell what makes 
pain in his leg.

M r . W i l s o n : W ell, it is very  obvious 
1 0  what the witness meant and very  obvious

what I  meant.
T h e  Co u r t : I  w ill admit it.
M r . S t r o n g : I  ask an exception.
M r . W i l s o n  : I  w ill w ithdraw the question.

Q. You say you have pain in your leg?
A . Yes.
Q. Which leg is it?
A . This one (Indicating le ft.)

20 Q. Does that leg hurt you all the time?

(Objected to as leading. Question with-
drawn.)

Q. H ow  often does the leg hurt you?
A . Sometimes once a week and sometimes twice 

a week.
Q. W hat makes it hurt you, i f  you know?
A . I f  I  l i f t  anything heavy or walk very  far. 

3 q I f  I  walk about a mile it  makes my leg  stiff.
Q. Does your leg get s tiff from  any other cause? 
A . Yes, sir.
Q. W hat?
A . I f  I  sit very  long.
Q. W here was the leg hurt?
A . R ight through the knee.
Q. D id you go to school before you got hurt?
A . Yes, sir.
Q. You have been to school since?

40
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A. Not very  much.
Q. W hy haven’t you gone to school?
A. I t  hurts my head to study.
Q. Can you read?
A. Not very  much.
Q. Do you try  to read?
A. Yes, sir.
Q. W hat does that do to you?
A. Hurts my eyes and makes my head ache.

1 0

Cr oss-Ex a mina t io n  by Mr. Strong:

Q. W as that the first day that you had been  
riding with Sanderson?

A. Yes, sir.
Q. And where did you meet Sanderson that 

day?
A. Up at the ice house.
Q. A t  the ice house?
A. Yes, sir. 20
Q. H ow  did yOjU happen to be there?
A. I  went over there to see him get out ice.
Q. And what did Sanderson say 'to you?
A. Sanderson asked me i f  I  would go with him 

to hold his horses while he unloaded ice.
Q. Did you know where he was going?
A. He was going to the sea, down to the ice 

plant.
Q. Did he tell you so?
A. Yes, sir. gQ

Q. And asked you to go along and hold his 
horses ?

A. Yes, sir.
Q. And you agreed to do it, eh?
A. Yes, sir.
Q. Did he g ive  you any money fo r  it?
A. Yes, sir.

Q. How much did he g ive you?
A. Oh, sometimes ten cents, fifteen, something 

like that. 4 0
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Q. D on ’t yon know whether it was ten or 

fifteen !
A . Yes, sir.
Q. H ow  much was i t !
A . Ten.
Q. H e gave yon ten that day, did he!
A . Yes, sir.
Q. Did he ever g ive you any money before for 

that!
A . No, sir.
Q. W hat makes yon say sometimes ten and 

sometimes fifteen !
A . I  meant sometimes when I  would go with 

him some other times he would g ive  me fifteen.
Q. Had yon ridden with him before !
A . Not carting ice.
0. Had yon before at other times ridden with 

h im !
A . Yes, sir.

20 Q. And he had paid yon fifteen cents!
A . Yes, sir.
Q. F o r  w hat!
A . I  dropped corn fo r  him.
Q. F o r  w hat!
A . To  go out in the field with him.
Q. H ow  long before had that been!

Objected to.
T h e  Co u r t : I  don’t see how that is mate- 

gQ rial at all.

Q. Yon  knew Sanderson then, did you !
A . Yes, sir.

" ” Q. H ad known him a good w h ile!
A . Yes, sir.
Q. Whereabouts did you liv e !
A . L ived  at Poplar.
Q. W here is that!
A . I t  is over there near the man what owns 

40 the horses.
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Q. Over near Mr. H erbert’s place?
A. Yes, sir.
Q. And is that anywhere near the ice-honse!
A . Yes, sir.
Q. I t  is?
A . Yes, sir.
Q. When Sanderson gave yon the ten cents this 

morning?
A. Going down with the load.
Q. Going down with the load?
A. Yes, sir.
Q. Had yon gone down with the load?
A. No, s ir ; we was going down.
Q. Had you made any trip  at all that morning? 
A . No, sir.
Q. Then when the accident occurred was the 

first time yon had been down, was it?
A. Yes, sir.
Q. And your wagon was empty at that time, 

was it?
A. Yes, sir.
Q. Yon hadn’t got your load yet?
A. W e took down a load and unloaded it.
Q. Oh, yon had taken one load down?
A. Yes, sir.
Q. And then when the wagon was struck yon 

were going down again fo r  another load ?
A. Yes, sir.
Q. That is right, is it?
A. Yes, sir.
Q. W ell, now, as yon went down that d ay  

toward the crossing, I  mean the time when the 
accident happened, Sanderson was driving?

A. Yes,’ sir.
Q. And yon were sitting beside him on  the sam e  

seat?
A. Yes, sir.
Q. Do yon remember the wagon stopping?
A . N o , sir.
Q. D idn ’t yonr wagon stop?

10

20

3 0

4 0



70

A . Yes, sir.
Q. What?
A. I t  stopped, but I  don ’t remember it.
Q. Yon remember seeing the train go by?
A. Yes, sir.
Q. I  mean the north-bound train?
A . Yes, sir.
Q. Do you remember seeing that the gates were 

down when the train went by?
10 A . Yes, sir.

Q. You remember noticing that?
A . Yes, sir.
Q. And at the time that the train went by and 

the gates were down was your wagon standing 
still?

A . Yes, sir.
Q. On Broadway?
A. Yes, sir.
Q. Whereabouts in Broadway was your wagon 

20 standing then; I  mean about how near to the track 
was it?

A . I  couldn’t say.
Q. W as it as fa r  back as Edw ards’ coal office? 
A . Yes, sir.
Q. I t  was as fa r  back as that?
A . Yes, sir.
Q. W as it any further than that?
A . No, sir.
Q. Do you mean then that it was opposite Ed- 

3 0  wards’ coal office where it stood?
A . Yes, sir.
Q. That is what you mean?
A . Yes, sir.
Q. Then when the train went by what did you 

do?
A. W e drove on and he hoisted the gates.
Q. The flagman hoisted the gates, did he?.
A . Yes, sir.
Q. W liere was the flagman?
A . H e was by the flagpost.40
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Q. W here the gates were hoisted, was it?
A. Yes, sir.
Q. H e hoisted the gates?
A. Yes, sir.
Q. A fte r  he hoisted the gates where did he go?
A. The man?
Q. Yes, the flagman.
A. H e was leaning np against the post, the 

same post where the gates were.
Q. W here he turned the cranks? 10
A. Yes, sir.
Q. And then you drove on, did you?
A. Yes, sir.
Q. Or Sanderson did?
A. Sanderson did.
Q. Did you notice the cars, the box cars or coal 

cars, standing on the siding?
A. Yes, sir.
Q. You noticed them, did you?
A. Yes, sir. 20
Q. And how near did those cars come to where 

the flagman was ?
A. I  couldn’t say.
Q. W ell, did they come close up to him, or some 

distance o ff ?
A. Close up to him.
Q. And then as you went on toward him he re-

mained standing there, did he, the flagman?
A. Yes, sir.
Q. WTiat did you do yourself? 3 0
A. I  don’t remember.
Q. Do you remember what you were doing 

after the wagon started up ?
A. I  was sitting on the seat.
Q. W ere you talking with Sanderson or what 

were you doing?
A. No, sir.
Q. Then your drove right on, and what was 

the first you knew o f what struck you?
A. I  d idn ’t know.

4 0
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Q. D idn ’t know?
A . No, sir.
Q. D id yon see the engine at all?
A . No, sir.
Q. Not even when you got struck?
A . No, sir.
Q. And you don ’t know what struck you?
A . No, sir.

By Mr. W ilson:
Q. Where was this place where you had your 

head hurt? W here did you have your head hurt? 
A . R ight there (indicating).
Q. Put your finger on it.

(W itness indicates a place in the back 
part o f his head on the le ft side.)

B y Mr. S tron g :
2 Q Q. Let me see where that is. Is  that it? (Ind i-

cating.)
A . Yes, sir.

Mr . St r o ng : I  would like all the jury 
to notice this. (Ju ry  examines.)

Q. W as there more than one place on your head 
where you were hurt?

A . Yes, sir.
Q. Where?

30 A . R ight here somewhere. (Indicating back 
part o f head on le ft side.)

B y Mr. W ilson :
Q. Is  that the place? (Indicating on head.)
A . Yes, sir.

B y  Mr. Strong:
Q. Then you had another place right near there, 

did you?
4 0  A . No, sir.
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Q. W here is the other place?
A. No, sir.
Q. W as there any other place but that one on 

your head?
A. Only them two.
Q. The two right near together?
A. Yes, sir.
Q. On the back part o f your head?
A. Yes, sir.
Q. On the le ft side? 10
A. Yes, sir.
Q. There wasn’t any hurt over your right eye 

at all, was there?
A. One there. (Indicating.)
Q. W as there one there?
A. A  cut.
Q. Then you had another place beside that on 

the back, did you ?
A . Yes, sir.
Q. When you were telling us about your injuries 20 

at first, and when jMr. W ilson was examining you, 
you told us o f a cut over your right eye, but did-
n ’t tell us anything about this place on the back 
of your head, did you?

A. No, sir.

Mr s. A n n ie  De f g uar d , Sworn fo r p la in tiff:

Dire ct  Ex amina t io n  by Mr. W ilson:

Q. Mrs. Defguard, you are the mother o f this 
boy?

A. Yes, sir.
Q. H ow  soon after the accident did you see him? 
A . W ell, I  heard it about ten o ’clock, and I  

went a fter him I  suppose about two.
Q. W here did you find him?
A. A t  the hospital.
Q. W here did you take him to ?
A. Took him to my fa th er ’s house. 40
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Q. W as he conscious or unconscious at that 
time ?

Q. H e didn ’t appear to know anything.
Q. W ho was your physician?
A . Dr. Beach-
Q. Dr. Beach continued in attendance upon 

him?
A . Yes, sir.
Q. W hat was the character o f his wounds as 

10 you observed them?
A . H e had a cut over the eye.
Q. The right eye?
A . The right eye; and he had a cut in the top 

o f his head, up there in the top o f his head; and 
his knee was drawn right around.

Q. D id he have one on his back?
A . Yes, he was cut in the back. H is shirt shows 

where it was cut.
Q. I  show you this. Is that the shirt the boy 

20 wore that day?
A . Yes, sir; that is just as it was taken o ff of 

him, cut o ff o f him.
Q. Just in that condition?
A . Just in that condition. There is a hole in it. 

The lady told me to save it to show.
Q. W as there a wound in the back at that point?
A . Yes, sir; just exactly as that is. He has a 

scar on his back now to show fo r  it.
Q. H ow  long was he sick, Mrs. Defguard?

3 0  A . The doctor attended him fo r  four weeks.
Q. W ell, how frequently did he attend him dur-

ing that time ?
A . Twice a day, sometimes
Q. W ell, at the end o f the four weeks was he 

well?
A . No, s ir; he is not well yet.
Q. N ot well yet?
A . No, sir.
Q. During that first four weeks did he suffer

40 any-
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A . Yes, sir; night and day.
Q. You say he is not well yet. W hat is the 

matter with him now?
A. W hy, he has sick spells.
Q. H ow  frequently does he have them?
A. W ell, sometimes he has them every ¡wo 

weeks and sometimes every week.
Q. H ow  do they affect him?
A. Make him sick to his stomach. He has sicik 

headaches. 10
Q. Since the happening o f this affait- has he 

attended school?
A. No, sir; not o f any account.
Q. W hy not?
A . W ell, it hurt his head to study, and the doc-

tor told me not to urge him to go.
Q. D id you notice any change in his mental or 

physical condition—
A. Yes, s ir; a good deal.
Q. One moment. As between the time before 20 

the accident and since the accident?
A. Yes, sir.
Q. W hat change did you notice?
A- W ell, he is contrary. You have to humor 

him in everyth ing; and before he was a nice child.
Q. W ell, what else do you notice?
A. W ell, he has those sick headaches and sick 

spells— something he never had before. H e  n eve r  
seen a sick day.

Q. Is  he able to do physical work now? 30
A. No, sir.
Q. W h y not?
A . W ell, because he complains o f his back hurt-

ing him and his leg hurting him and his head 
hurting him.

Bec ess t o  2 P. M.

40



76

T ria l o f the cause resumed at 2 P . M.

M r s . A n n ie  D e f g ua r d , Resumed.

Cr o ss-Ex amina t io n  by Mr. Strong:

Q. You were liv ing in Long Branch at the time 
o f this accident to your boy?

A . W est Long Branch.
Q. W est Long Branch?

10 A . About a mile from  W est Long Branch.
Q. Out in the country?
A . Yes, sir.
Q. On a farm?
A . About a mile.
Q. Your son Andrew  Jackson, was he living 

with you?
A . Yes, sir.
Q. A t  that time o f the year he was not attend-

ing school, I  suppose?
20 A . No, s ir; there was none.

Q. I t  was in July?
A . Yes, sir.
Q. W as he doing anything at all?
A . W ell, he was staying with his aunt.
Q. W ho was his aunt?
A. P a rt o f the time he was with me and part 

o f the time with his aunt.
Q. W ho was his aunt?
A . Mrs. John Herbert.

3 0  Q. W here does she live?
A . She lived at Poplar.
Q. A t  what?
A . Poplar.
Q. W here is that?
A .  W ell, that is close b y  w h e re  the m an  lived  

that drove the team.
Q. W ell, ai; the time that he was hurt was he 

liv ing  with you or was he liv ing  with his aunt?
A . W ell, part o f the time he w a s  with me and

40
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part o f the time with her, backwards and fo r-
wards.

Q. And that particular day had he spent the 
night before with yon?

A. No, s ir ; he came from  her house that morn-
ing.

Q. Came from  her house?
A. Yes, sir.
Q. You hadn’t seen him that morning then?
A. Yes, s ir ; I  saw him go by when I  was going 10 

to my work.
Q. Saw him go by?
A. Yes, s ir ; I  was walking and I  saw the wagon 

pass by my house.
Q. W hat time o f day was that?
A. W ell, I  suppose that was about half past 

six.
Q. Whereabouts was this place where the ice 

was taken from?
A. M apes’ pond. . 2 0

M e . W il s o n : I f  your Honor please, I  
object to this examination, because it  is 
not cross-examination.

T h e  Couet  : No, it is not cross-examina-
tion, Mr. Strong, neither does it seem to me 
to be relevant.

Me . St e o ng : A ll right. I f  that is your 
H onor’s view  I  w ill stop at once.

3 0
Q. You say before the accident the boy had at-

tended school?
A. Yes, s ir; he went to school before the acci-

dent.
Q. Whereabouts?
A. H e went to Poplar.
Q. Regularly?
A. W ell, he went not so very  regular, no, but 

he could go to school.
Q. H ow  regularly did he go? 4 0
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A . W ell, my sister can tell you better about 
that.
• Q. Then you don’t know!

A .  W ell, I  couldn’t say. I  wasn’t with h im  all 
the time at that time.

Q. You mean that he was making his home with 
your sister, so that she would know about it for 
that reason?

A. Yes, sir.
10 Q. A  bright boy, was he?

A . Yes, sir.
Q. Unusually bright?
A . Yes, sir; bright. He was more like a man 

than he was like a boy. You could trust h im  to 
anything.

Q. You say he has these sick spells once in a 
while?

A . Yes, sir.
Q. H ow  long do they last?

20 A. W ell, they last sometimes two or three days.
Q. That is, he is sick at his stomach?
A . Sick at his stomach and headache and his 

eyes hurts him.

By Mr. W ilson:
Q. W hat did you say your sister’s name was?
A. Mrs. John Herbert.

Mrs. L yd ia  H e r be r t , sworn fo r  p la in tiff:

D ir e c t  E x a mina t io n  by Mr. W ilson:

Q. Mrs. Herbert, you are the aunt o f this boy? 
A . Yes, sir.
Q. Did he spend any part o f his time with you 

before he was hurt?
A . Yes, sir.
Q. And has he spent some part o f his time with

you since he was hurt?
4 0  ‘
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A. Yes, sir.
Q. W here do yon live?
A. I  live at Eatontown now.
Q. W here did you live then?
A. Poplar.
Q. W hat was his physical and mental condition 

before this accident?
A. W ell, he was a well, hearty child, he was 

trusty and quick to most anything, and he was 
not a bit peevish. H e was more like a man than 
he was like a boy. You could trust him to do 
anything, most, that you wanted him to do.

Q. D id you notice any change since the ac-
cident?

A. Yes, sir.
Q. W hat change have you noticed?
A. W ell, he isn ’t like the same child at all.
Q. Tell us how he is different.
A. W ell, he is kind o f peevish and don ’t seem to 

have very  good memory. He don’t act like the 
same child at all whatever.

Q. Does he have any pain now?
A. Yes, s ir; he has pain in his back, pain in his 

knee, and a good deal o f the time headache.
Q. W hat brings on pain in his knee and back?
A. W ell, when he walks anywheres o f  any ac-

count he complains o f his leg, or i f  he sits steady; 
and at nights, when he goes to bed at night, when 
he is with me, I  always rub it with witch hazel and 
bathe it. He complains o f his back; i f  he under-
takes to do anything he complains o f his back a 
good deal. And I  notice different things that I  
know isn ’t righ t about him.

Q. W hat different things have you noticed that 
are not right?

A. W ell, he seems to wake up nights— has spells 
of crying in the night— seems kind o f delirious 
and don’t know where he is half the time. I f  you 
go to him and talk to him in the night, i f  you ask 
him what is the matter he can’t seem to explain . 
That is something new he never did be fo re .

10

20
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4 0



80

Q. H ow  do these pains in his head affect him?
A . W ell, make him sick at his stomaeh, don’ t 

want anything to eat, and seems to be all unstrung.
Q. H ow  often do they come on?
A . W ell, maybe have them once a week, and 

maybe in two weeks after that, and maybe a little 
longer. H e has them all the time more or less.

Q. Did he have any o f this trouble before he 
was hurt?

10 A . No, sir; never had a sicli day.
Q. Has he gone to school any since?
A . No, sir.
Q. Why.
A . W hy, he would come home with a headache 

and cry in the night and I  would have to be up 
part o f the night with him, and I  d idn ’t urge him 
to go to school. I  didn’t think it would do him 
any good.

Q. D id the doctor make any recommendation
20 about it?

Objected to. Question withdrawn.

Q. H ow  many days has he stayed with you since 
he was hurt?

A . W ell, sometimes come with me a week and 
stay, and then stay a week with his mother.

Q. W here does his mother live?
A . W ith  her father.
Q. She has no home o f her own?

30 A . No, sir.
Q. And the boy goes back and forth?
A . Yes, sir.
Q. That is, approximately with you half the 

time ?
A . Yes, sir.
Q. W as it so before he was hurt?
A . Yes, sir; just the same.

40
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Cross -E x a m in a t io n  by Mr. Strong:

Q. W here do you liv e ! W here did you live 
then, Poplar, did you say?

A. Yes, sir.
Q. Which side o f the railroad track is that?
A. The railroad track? I t  is on the west side 

o f the railroad track.
A . The west side o f the railroad track?
A . Yes, sir.
Q. How fa r  is that from  where your sister lives?
A. Poplar?
Q. Yes.
A . About a mile and a half, perhaps two miles.
Q. You think the boy spends about half o f his 

time with you?
A. I  judge so, yes, sir. I  didn’t keep any par-

ticular account o f it  at all whatever.
Q. A t  the time o f the in jury he was living at 

your house, wasn’t he?
A. Yes, s ir; le ft my house that morning.
Q. Did you know where he was going?
A. I  knew he was going to his grandfather’s 

house.
Q. I  mean did you know he was going to ride on 

this ice wagon?
A. No, s ir; I  didn’t ;  because Sanderson was at 

the icehouse and asked him to go with him to drive 
the team, or hold the team.

Q. You  didn’t hear that?
A . No, sir.
Q. W hat was the first you knew that he was 

going with Sanderson?
A. I  got word that he was killed.
Q. D id the boy attend school regularly before 

he was hurt?
A . Quite regularly, yes, sir.
Q. Whereabouts did he go to school?
A . P o p la r .
Q. W ho was his teacher?

10
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A . I  don’t know positive, but I  think Miss 
Bender.

Q. When you say quite regularly, do you mean 
he went every day?

A . Oh, no, not every day. There is very  few 
boys that does that.

Q. Did he go once a week?
A . Oh, y es ; more than that. H e did do a little 

better than that.
10 Q. What?

A . He done a little better than that, yes, sir.
Q. W as he particular about his schooling?
A . Yes, sir.
Q. And you say he seemed more like a man 

than a boy? You  mean he was mature in his 
■ ways ?

A . Yes, sir.
Q. And a boy That was steady and could be 

trusted, eh?
20 A . Yes, sir.

D r . E d mu n d  B e a c h , Sworn fo r  P la in t iff :

D ir e c t  E x a m in a t io n  by Mr. W ilson:

Q. Doctor, where do you live ?
A . W est Long Branch.
Q. A re  you a practicing physician and surgeon? 
A . Yes, sir.

q a Q. H ow  long have you been liv ing at W est Long 
Branch practicing your profession?

A . Twenty-one years.
Q. W hat preparation had you fo r  your pro-

fession?
A . W ell, I  graduated from  the Maryland Uni-

versity  in 1885, had a hospital course there. A t 
the time I  was an interne. * *

Q. In  what hospital?
A . M aryland University, the hospital connected 

with it.
10



83

Q. Yon have been practicing medicine how many 
years at W est Long Branch?

A. Twenty-one years.
Q. W ere you called upon to treat this boy when 

he was hurt on the 21st o f July, 1904?
A. Yes, s ir; called on to treat him.
Q. When did you see him?
A. I  saw him about five o ’clock in the afternoon.
Q. O f the day.he was hurt?
A . That day he was hurt, yes, sir. 10
Q. Where did you find him?
A. Found him at his grandfather’s, Jackson 

Brown’s.
Q. W hat condition did you find him in? Now 

go on, Doctor, and in your own way tell what 
you found.

A. W ell, when I  got in the house I  found him 
in bed, and he had the history o f having been in 
a railroad accident. H is head was bandaged, and 
they stated that that was done at the hospital. 20

M r . S t r o n g : I  object to what was said.

Q. Never mind; you found his head bandaged?

M r . S t r o n g : I  move to stride that out.

A. He was in a cold perspiration and shallow 
respiration.

Q. Shallow breathing?
A. Yes, sir; shallow breathing; extremities cold 3 0  

and his pulse very  fine, rapid ; which I  diagnosed 
as shock, suffering from  shock. And I  adminis-
tered proper remedies and then I  left, and was 
called again about nine q  ’clock, they called me 
again. This time I  found the boy unconscious; 
didn’t seem to know where he was; and his pulse 
was slightly better than it was before, but he still 
seemed to be in this perspiration, and he had con-
vulsive twitching o f his extremities, hands and 
feet— convulsive twitching at intervals,— he had ^
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vomited some,— and very  pale. Then I  adminis-
tered the proper remedies that I  thought was best, 
and I  d idn ’t call again till the next morning about 
half past eight, I  was called in to see him. (R e-
mainder o f answer ordered stricken out.)

Q. State what you found, Doctor • not what they 
said to you, but what you found.

A . W ell, I  found that his pulse was weak; the 
pupils o f his eyes were contracted, both o f them, 
but responded to light. He had vomited, and vom-
ited while I  was there. I  removed all the band-
ages, dressings. The night before I  had not re-
moved them because they had just been put on in 
the hospital a few  hours before and I  d idn ’t think 
it was necessary. So I  removed the bandages and 
then I  noticed the injuries.

Q. Now  describe what you saw about his in-
juries.

A . W ell, his right eye was cut, a cut about an 
£0 inch long over his right e y e ; and in the head, the 

summit, o f the head, was a punctured wound.
Q. A  punctured wound ?
A . A  punctured wound; seemed to be made by 

a bolt, as i f  it had been made by a bolt, and that I  
should judge— it was swollen around it very  much, 
but by pressing your finger down and feeling it 
with a pressure you could push it down a quarter 
o f an inch easily.

Q. Into the bony part o f the skull?
30 A . No, it didn’t seem to go into the bone; went 

down to the bone. I  examined it thoroughly to see 
i f  the skull had been penetrated. I  couldn’t de-
tect that it had. I  couldn’t detect that it  had been 
penetrated. Then back o f that, on the occipital 
part o f the head there was another cut, in the rear 
part, the occipital part o f his head; and all 
around his ears and his neck was dark, very  dark, 
from  bruises. A s  you went down his back over the 
sp in a l p ro c e ss— I  think eight o f them— the dorsal

40
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process— around that was a bruised place two 
inches across.

Q. Tw o inches in diameter?
A. Two inches in diameter. Then there was a 

cut in his back, on the le ft hand side o f his back, 
near the median line. H is knee was very  much 
blackened and swollen. I t  was an inch and a half 
larger around than the other knee; seemed to have 
been crushed and twisted. The femur had been 
caught in some object and the other part twisted. 
The cartilage o f the knee was damaged.

Q. W ell, now, is that a complete description o f 
his physical condition as you found him, as you 
now recall it?

A . W ell, the external injuries, hut the head 
injuries still continued. You had to speak to him 
loud to make him hear; and when he did rouse up 
he was irritable, very  irritable.

/Mr . S t r o n g : I  don’t understand that 
this is responsive to your question.

M r . W i l s o n  : W ell, I  am the one to ob-
ject i f  it is not.

M r . S t r o n g : I  think the witness ought 
to have some guide.

M r . W i l s o n : I  think that what he says 
is relevant, and therefore I  submit it  should 
be taken.

T h e  Co u r t  : A ll right.

Q. W ell, proceed, Doctor.

M r . S t r o n g  : I  ask to have the question 
repeated or a new question put.

Q. Outside o f these external conditions which 
you have described, what did you discover as to 
the condition o f the boy?

A. The second day I  discovered that he had a 
contusion o f the brain, my diagnosis at that time.
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Q. W hat do you mean by a contusion o f the 
brain !

A . That the membranes covering the brain or a 
part o f the brain had been bruised.

Q. Had been bruised?
A . Had been bruised.
Q. H ow  long was this boy under your treat-

ment?
A. W ell, I  have had him more or less ever since 

the accident.
Q. H ow  frequently did you see him during the 

first four or five weeks ?
A . Twice a day.
Q. During the first six months how frequently 

did you see him, would you average ?
A . I  suppose I  saw him twice a week; twice a 

week.
Q. Did the boy suffer pain?
A. Yes, s ir ; he suffered pain. The second day 

he had a temperature o f 102.

Q. H ow  long did that temperature keep up ?
A . About nine days. The highest temperature 

he had was on the third day, 103. In  this kind 
o f wounds that is a very  important fact, the 
temperature.

Q. W hat does the temperature tend to indicate?
A. W ell, tend to indicate that the brain is in-

jured— brain fever.
oq Q- W hat other symptoms did he have o f brain 

injury, i f  any?
A . Twitching o f the extremities, rig id ity  o f  the 

extremities.
Q. W hat else?
A. An  involuntary passage o f water.
Q. W as there a brain injury, in your opinion?
A. Brain injury, yes sir.
Q. W as his skull fractured, in your opinion?
A. I  couldn’t make that out. I t  was a punctured 

wound, but I  hesitated quite a while on it. The
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symptoms were such as yon might have in a small 
fracture, a puncture.

Q. A fte r  the first nine days, then what was 
his condition?

A. W ell, the fever began to lessen, seemed to 
be better. H is vom iting lasted about five days, 
then he gradually grew  better, a little better; but 
his mind was heavy and draggy and he didn’t 
pay attention to things— didn’t seem to notice 
anybody that would come in the room. 10

Q. Did his condition improve, continue to im-
prove, and i f  so fo r  how long?

A. W ell, I  think about six months he seemed 
to get better, grow  better.

Q. A fte r  the expiration o f this first six months 
has his condition improved since then?

A. No, s ir ; it just stands about the same thing.
Q. W hat is the present condition o f his leg, 

Doctor?
A . W ell, the joint is not right. 20
Q. W hat has happened to it?
A . W ell, the cartilage was injured, and he had 

inflammation o f the join t o f his knee, inflamma-
tion o f the joint o f the knee.

By the Court:
Q. Do you mean the kneecap ?
A. No, in the knee.

By Mr. W ilson : 30
Q. Is the kneecap relatively in the same posi-

tion as the kneecap o f the other leg?
A. No, sir.
Q. W hat about the length o f the leg, D octor?
A. Slightly shorter.
Q. Is  he lame in that leg?
A. Yes, i f  he over-exerts himself.
Q. He complains that i f  he uses the leg, I  think 

he said, i f  by walking a mile he used it  to that  
extent, the leg pained him. I  ask you i f  in your 40
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opinion that would be a natural consequence of 
the in jury which you observed when you first saw 
him after the accident.

A . Yes, sir.
Q. H e says that upon physical exertion and 

upon walking, that his back hurts him to this day. 
I  ask you whether in your opinion that is a nat-
ural consequence o f the physical condition which 
you saw when you first examined him.

A . Yes, sir.
Q. H e  says that he has sick headaches, pains 

in his head, sometimes once a week, sometimes 
once in two weeks, sometimes a little longer, ac-
companied by nausea. I  ask you whether or not 
in your opinion that is a natural consequence o f his 
physical injuries as you observed them upon the 
occasion when you first saw him?

A . Yes, s ir ; it is a natural consequence.
Q. He says that i f  he uses his head in trying 

■̂ 0 f;0 study, it makes Ms headTiurt. I  ask you i f  
that would be a natural consequence o f the in-
ju ry which you observed?

A . Yes, sir.
Q. In  your opinion, Doctor, what is the cause 

o f the pain which he has in his head at this late
time ? *

A . W ell, it may be due to the circulation being
changed in his head.

Q. W ell, may it  be due to anything else?
30 A . W ell, that would be due to the result o f the 

injury.
Q. W hat would change the circulation?
A. W ell, pressure from  effusion.
Q. In  your opinion, is there pressure still, an 

abnormal pressure, on the brain, on the boy ’s

head? - .
A . I  don ’t believe so now. I  couldn’t say posi-

tive about that.
O. W hat is your prognosis, Doctor, your pre- 

40 ^
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diction fo r  the future o f this boy, as to his men-
tal and physical condition?

A. W ell, I  have observed him now eighteen 
months, f  think, pretty near— well, say fifteen 
months— and he has not made any change. He 
seems to stand right one thing.

Q. You mean to say he has not made any pro-
gress since the first six months?

A. I  mean to say he has not made any progress 
since the first six months.

Q. And it w ill be two years in July since he 
was hurt?

A. Two years in July.
Q. W ell, now, from  that circumstance what do 

you infer? W hat conclusion do iyou predicate 
upon that?

Answer ordered stricken out.

Q. I  ask you, Doctor, what would be in your 
opinion the probable result o f his condition, phys-
ical and mental— or his mental condition.

M r . A ppl e g a t e  : I  think that is objection-
able, may it please your Honor. A s to 
probable results or anything else, that is 
a matter o f uncertainty as a basis o f 
damages. •

T h e  Co u r t : W ell, isn ’t that a proper 
question fo r  the jury? Now the doctor has 
described the conditions as resulting from  
this accident. Now  isn ’t it competent fo r  
him to g ive his medical opinion as to 
whether those injuries are permanent or 
not. I t  seems to me that is what the ques-
tion means. Isn ’t that competent?

Mr . A ppl e g a t e : I f  the question was put 
in that form, whether or not it was per-
manent; but as to the probable results o f 
the injury, that involves uncertainty.

T h e  Cou r t  : The doctor has described his 
condition up to this time. Now  it seems to
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be competent fo r  him to testify  whether or 
not he thinks this condition w ill continue.

Me . W il s o n : M y inquiry is perhaps quite 
apart from  that suggestion. According to 
our notion, it is entirely proper to ask an 
expert who has qualified what in his 
opinion w ill he the probable history o f this 
case.

T h e  Co t j e t : W ell, that means whether 
10 the injuries are permanent.

M e . W il s o n : W hether they are perma-
nent or not permanent.

Q. I  w ill strike out the question I  have already 
asked and ask you this general question, Doctor: 
what in your opinion w ill be the probable history 
o f this case?

Me . St e o ng : L e t ’s see what has been 
2 0  struck out.

Me . W il s o n : I  have stricken out the pre-
vious question.

(Previous question repeated.)
Me . W il s o n : This present question that 

is asked I  think would be competent.
Me . St eo ng  : A llow  me to suggest that that 

word “ probable”  ought not to be in the 
question. The witness can be asked, 
“ W hat in your judgment w ill be his future 

q a condition?”  without qualifying it. That
I  think may be asked. But “ W hat w ill be 
the probable condition?”  I  think that is 
different.

T h e  Cot j et  : Isn ’t it the same thing? The 
doctor cannot say it may be demonstrated, 
because it cannot.

Me . St eo ng  : H e can say his opinion, 
without saying it is probable. I  submit it 
is objectionable in its present form, as I  

^  have stated.
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Objection overruled.
W hereby the defendant, by its counsel, 

prays a bill o f exceptions, which is hereby 
allowed and sealed accordingly.

B. A . V a il , 
[L . S.] Judge.

A. W ell, judging from  the time I  have observed 
him since he has had the accident, I  should think 
the probable result would be epilepsy.

Q. In  your opinion, Doctor, has this boy been 
in a condition, physical and mental, where it was 
proper or safe fo r  him to attend school?

A . Has not been.

By the C ourt:
Q. You mean since the accident?
A. Exactly.

By Mr. W ilson:
Q. Did you g ive  any advise or direction in 

respect to his attendance at school?

Objected to. Question withdrawn.

Q. D irecting your attention to his knee, Doc-
tor, the condition o f his knee, w ill it get better or 
worse or continue in its present condition?

A. W ell, i f  he over-exerts it, it  w ill get worse.
Q. W ell, suppose he doesn’t over exert it.
A . W ell, it has improved very  little in the last 

fifteen months.
Q. Is  he fit now or has he been since the ac-

cident fo r  any sort o f physical work, in your 
opinion ?

A . No, sir.
Q. (T o  the p la in t iff:) H ave you got your knees 

bare, son?
A. Yes, sir.
Q. Come up here.

(P la in t iff stands before ju ry.)
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Q. (T o  the w itness:) Show ns the difference in 
these knees?

A . This knee that is hurt, you see this bone is 
much more prominent here. (T o  the p la in tiff) I f  
you w ill stand sideways. (P la in tiff complies.) Now 
can you see the difference, gentlemen? This knee 
is more prominent and his weight is thrown too 
fa r  forward. The shaft o f the bone rests too far 
forward, and thus pains. I f  you w ill stand first

19 on one leg and then on the other you w ill see the 
difference. Now  throw your weight on this leg 
and now on the other. (P la in tiff complies.) You 
see that don’t straighten down. (T o  the plain-
t i f f : )  Now  try  the other one. Now  stand on the 
other one. (P la in tiff complies.) You  see this 
always hoists up. I t  is a ha lf inch larger in cir-
cumference now than the other one.

Q. W ould that condition result in permanent 
weakness in  that knee at that point, in  your

20 opinion.
A . Yes, it would. H e always stands just like 

he is standing now, resting his weight on his 
other leg. Just as soon as he stops and stands 
he rests his weight on the other leg.

Q. Doctor, is not this knee bone, this patella, 
lower than the other one?

A . Slightly.
A . Is  epilepsy fatal?
A.- Not necessarily.

30 Q. A  man may have it and live out his expec-
tancy o f life?

A . Yes, sir.
Q. Does it incapacitate a man fo r  physical and 

mental work?
A. I t  does.
Q. Assuming that these conditions which you 

have described continue permanent, as you have 
said in your opinion they w ill be------

M e . S t r o n g : I  object and move to strike
40 that out.



93

. T h e  Co u r t : The question was not com-
pleted, as I  understand it.

M r . S t r o n g : W ell, but his statement that 
the witness has said they w ill be permanent 
I  think is not competent as part o f the ques-
tion.

T h e  Co u r t : Finish the question and I  
w ill rule upon it. •

M r . W i l s o n  : The objection seems to be 
premature. I  have not asked it yet.

M r . S t r o n g  : But you have already intro-
duced into it that which makes it incompe-
tent. M y objection is not to the question, 
but to your interjecting that into the ques-
tion.

M r . W i l s o n  : W e  w ill save time by with-
drawing it.

Q. Doctor, assuming these conditions which you 
have described are permanent, I  ask you how 
much, i f  at all, they would impair the earning 
capacity o f this boy during youth and a fter ma-
turity assuming that he would seek his livelihood 
either in a manual occupation or in some occu-
pation which involved the use o f his mind rather 
than the use o f his hands.

Objected to.
T h e  Co u r t : W hat is the objection, Mr, 

Strong?
M r . S t r o n g : The objection is that the 

witness cannot possibly speak upon that 
subject. I t  may impair his earning capa-
city in some occupations and not in others. 
But to put it  broadly in that way, without 
reference to any particular occupation and 
to ask how much his earning capacity would 
be impaired by these indefinite conditions, 
it  seems to me is altogether too remote. 
That may be a question le ft to the jury,
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perhaps, but it is not a question upon 
which this gentleman as an expert can tes-
tify , nor are the conditions sufficiently defi-
nite to admit o f an expert opinion by any-
body.

T h e  Co u r t  : I  do not understand that that 
question calls fo r  an answer from  the doc- 

9 tor saying how much pecuniarily his capa-
city would be weakened by it, but what 

10 proportion. Now this is a medical expert,
and it seems to me it is perfectly competent 
fo r  him to say, where a person is injured, 
whether his brain is injured so he cannot 
do any mental labor or whether his physical 
condition is such that he cannot do manual 
labor. O f course the ju ry  has got to pass 
upon it, but it seems to me the question is 
competent. I  think he is a medical expert 
and I  think he can testify. O f course the 

20 ju ry  are not bound by his answer. They
have got to pass upon the question.

Q. Doctor, the Court has instructed you to an-
swer that question. Do you understand the ques-
tion, or do you desire to have it repeated again!

A . Repeat it again.

Question repeated.
Whereupon the defendant, but its coun- 

3 Q sel prays a bill o f exceptions, which is here-
by allowed and sealed accordingly.

B. A . V a i l , 
[L . S.] Judge.

A . W ell perhaps, one-half, perhaps one-third.
Q. Did you know this boy before he was hurt!
A . Yes, sir.
Q. H ow  long had you known him before he was 

hurt!
40
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A. Oh, I  have known him from  a very small 
boy.

Q. How frequently had you seen him?
A. I  used to see him riding through town a 

good deal, going to the store.
Q. Did he live near where you lived?
A. About a mile.
Q. Do you notice any difference in his mental 

capacity or his temperament now as compared ^  
with his condition before the accident?

A. Yes, he is crosser and don’t have so much 
to say— irritable.

Q. In  your opinion is that a natural result o f  

the injuries which he has sustained?
A. I t  is.

Cr oss-Ex a mina t io n  by Mr. Strong:

Q. Doctor, you have taken quite an interest in 
this case, haven’t you.

A. Yes, sir.
Q. Even to the extent o f assisting in procuring 

witnesses ?
A. I  haven’t procured any.
Q. Talking to witnesses?
A. No, sir.
Q. Sure about that?
A. No, I  talked to some coming up on the train 

to-day. . 03
Q. Not before that?
A. Yes, I  might. I  did see a lady that taught 

school.
Q. Talked to her, eh?
A. Talked to her a little about him, yes.
Q. A n y others that you remember now?
A. None, sir. ?
Q. Perhaps you have talked to others that you  

don’t remember?
A. I  don’t remember talking to them. 40
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Q. A re  you on social terms with the fam ily of 
this boy?

A. Have attended them, yes, o ff and on.
Q. I  say on terms o f social intimacy.
A . Oh, no.
Q. What?
A . I  attend them, that is all.
Q. A n  occasional v is itor o f the fam ily outside 

o f your attendance?
A . No, sir.
Q. You say you knew the boy quite well before 

he was hurt?
A . Yes, sir.
Q. And what knowledge had you o f him?
A. W ell, I  would meet him on the street.
Q. What?
A . Met him at the store a good deal up in town. 
Q. W hat store?
A . There at W est Long Branch.
Q. And in town? W here in town?
A . In  W est Long Branch.
Q. See him riding, you say?
A . Yes, see him riding a pony. H e used to 

come quite frequently to the house fo r  me to go 
up to his home.

Q. You mean riding on horseback?
A. Yes, s ir; riding a pony.
Q. What?
A. Yes, s ir; riding horseback.
Q. Had you ever attended him before the acci-

dent?
A. Oh, I  think I  had.
Q. F o r  what?
A . I  think I  attended him one time fo r  malaria 

and chills.
Q. When was that?
A .  I  don ’t remember just when it was. A  year 

or two before he was hurt.
Q. A  year or two ?
A . Yes. sir.
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Q. H ow  long were you attending him then?
A . Oh, I  made three or four calls on him.
Q. Covering what time?
A . A  week, perhaps.
Q. And after that did you see anything more o f 

him until he was hurt?
A . Oh, I  would see him down town, met him at 

the store and with the boys around there; used 
to come down and ride his pony around town and 
have the boys up behind him.

Q You  never had any occasion to talk to him, 
did you?

A. Oh, yes; I  used to talk to him.
Q. W hat about?
A. Oh, different things; ask him what he was 

doing, whether he was going to school,— quite a 
number o f things.

Q. Did you take any more interest in him than 
you did in any other small boy around town, or 
were you in the habit o f talking that way to all 
small boys ?

A . W ell, I  have to that boy— all boys.
Q. A re  you pretty much occupied by your med-

ical practice?
A. Yes, sir.
Q. You don ’t have time to talk very  much to 

boys, do you?
A. Oh, meet them along the street.
Q. W ell, now, Doctor, you don’t mean to say 

that this boy has epilepsy now, do you?
A . Oh, n o ; no, sir.
Q. You don’t mean to say that he ever has had 

an epileptic seizure, do you?
A. No, sir.
Q. You don’t mean to say that he has at present 

any svmptom o f epilepsy, do you?
A . W ell, he—
Q. No, just answer that question.

Me . W il s o n : H e is going to answer it.
WTiat do you want to interrupt him for?
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Q. W hat do you say about that, whether he has 
at the present time any symptom o f epilepsy?

A . W ell, a fter wounds o f this kind irrita-
b ility—

Q. I  object. I  want an answer to that question, 
please.

A . I  w ill have to just tell you what I  am judg-
ing on.

Q. I  don ’t want to know what you are judging 
10 on ; I  want to know whether he has any symptoms 

o f epilepsy.
A . Yes, he has irritability.
Q. W ell, irritab ility  isn ’t any very  sure sign of 

epilepsy, is it?
A . A fte r  head in jury it is.
Q. You mean that wherever after head injury 

there is irritability, that that indicates approach-
ing epilepsy?

A . Predisposition to it, yes, sir.
2 o Q. That is not my question. M ay there not be 

that irritab ility  and yet epilepsy not result?
A . Oh, that might be possible.
Q. M ight be possible?
A . Yes, sir.
Q. You cannot say with certainty now that he 

w ill ever have epilepsy, can you? Do you mean 
to be understood as saying that?

A . No, I  cannot say positively that he would 
have it.

Q. H e may never have it; that is true, isn ’t it? 
30 A . H e may not.

Q. D id you ever see a case o f head in jury re-
sulting in epilepsy?

A . Yes, sir.
Q. H ow  many o f them?
A . One.
Q. W ith in  your practice?
A . W ell, this was not in m y practice, but I  saw 

it.
Q. You have seen one person?

40 A . I  have seen one, yes.
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Q. You knew of one, not in your practice?
A. No, not in my practice.
Q. Who afterwards became an epileptic?
A. Yes, sir.
Q. How many head injuries similar to this one 

have you had in your practice?
A. I  don’t think I  could say.
Q. What?
A. I  couldn’t say positive.
Q. Well, make a guess at it or tell us as near 19 

as you can. An estimate, then, not a guess. How 
many do you think you have seen?

A. F ive or seven.
Q. Did any one of them develop epilepsy?
A. Well, a good many of them I  didn’t follow up.
Q. Do you know of any one o f them having de-

veloped epilepsy?
A. I  knew a great many of them and didn’t know 

the history o f them at all, at the hospital.
Q. I  ask you the question, do you know of any ^  

one of them having developed epilepsy?
A. No, sir; I  don’t. I  never had a chance to 

observe them.
Q. Have you ever heard since that they had 

epilepsy?
A. No, sir; I  didn’t hear anything about them 

afterward.
Q. Now you say that you think that this young 

man’s earning capacity may be impaired, to the ^  
extent of a third and perhaps to the extent of a 
half; by what?

A. Well, the boy is------
Q. No, no; just say by what.

M r . W i l s o n : I  submit he ought not to 
be interrupted.

M r . S t r o n g : I  have a right to have a 
definite answer.

A. Mentality. 40
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Q. What?
A. Deficient mentality.
Q. By deficient mentality; is that your full an-

swer?
A. I  mean he is not competent to study. It 

would not be advisable for that boy to study. I f  
he can’t study he can’t get an education.

Q. Then you think the impairment of his men-
tality by rendering him incapable of study ?

A. Yes, sir.
Q. That you think?
A. Yes, sir.
Q. That is, you are assuming in that that he 

will never be able to study, are you ?
A. I  can’t go so far ahead as that. I  say now 

it would not be advisable for that boy to study.
Q. But in saying that his capacity to the extent 

o f one-third or perhaps one-half capacity of earn-
ing is impaired, does that proceed upon the idea 

20 that he never will be able to study?
A. Well, he has made very little advance in 

fifteen months.
Q. Just answer that question.

M e . S t e o n g : I  move to strike out what 
he started to say. That is not an answer 
to the question.

(Question repeated.)
#

A. Well, I  say at the time that he should ac-
quire an education.

Q. During what time do ycfu claim that he will 
be incapable of studying ?

A. Well, time to load the gun.

By The Court:
Q. What do you mean by that?
A. I  mean in time to acquire his education.

40



By Mr. Strong:
Q. Who spoke of loading any gun?
A. Well, I  mean in saying that, acquiring 

knowledge.
Q. Is that your, way o f expressing the idea of 

acquiring knowledge, that it is loading the gun?
A. Yes, sir.
Q. Well, then, during what time, to come back 

to the question, do you assume that he will be in-
capable of studying? Can’t you tell?

A. Well, that depends altogether on how the 
boy becomes.

Q. You can’t tell definitely now whether he will 
be incapacitated from study during the time that 
he ought to be loading his gun or not, can you?

A. No, sir; I  couldn’t be positive.
Q. What?
A. I  can’t be positive of that.
Q. No, you can’t be positive. Well, in saying 

that his earning capacity is perhaps impaired 
to the extent of one-third or more, upon what basis 
of time during which he will be incapable of study-
ing do you render that opinion?

A. You will have to make that a little plainer. 
I  don’t understand it.

A. Well, I  should say three or five years.
Q. Then you think—you mean to say that then, 

that for three or five years from now he will not 
be able to study?

(Answer ordered stricken out and ques-
tion repeated.)

A. Yes.
Q. But you do say that depends altogether on 

things that you cannot be sure of, doesn’t it?
A. Future developments, yes, sir.
Q. Within what time would you expect epilepsy 

to develop, i f  it ever is going to develop from such 
an injury?

10

20

30

40



102

A. Well, time varies.

T h e  Co u r t : In yonr best judgment, 
Doctor, in this case.

Q. Just let me ask you; have you any definite 
idea about that at a ll!

A. Definite idea how long before it will develop ?
Q. Yes.

1ft A. No, sir.
Q. W hat!
A. I  haven’t any definite idea how" long before 

it will develop.
Q. As a matter of fact, you never have had any 

experience in such a matter!
A. No, sir.
Q. In your fixing the extent of impairment of 

earning capacity from one-third to one-half, did 
you fix that upon the hypothesis that epilepsy was 

» going to result in this case!
A. No, sir.
Q. That was not on the hypothesis of epilepsy!
A. No, sir.
Q. Then you did not really expect epilepsy 

would result, did you!
A. Well, the chances are more in favor of it 

than not.
Q. Well, why didn’t you figure your impair-

ment of his earning power then on the basis of 
30 epilepsy!

A. Well, I  took what he really had now.
Q. Yes, what he really had now. Well, now, 

he may entirely outgrow these symptons, may he 
not!

A. Possibly.
Q. These cases of head injury that you have had 

in your practice, five or seven, didn’t they re-
cover entirely!

A. They had when they left the hospital, that 
40 is a ll!
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Q. Then yon never have had a case of head in-
jury that did not entirely recover, have you?

A. Yes, sir.
Q. You have? I  mean outside of this one.
A. Well, not a contusion; without a fractuiv.
Q. I  mean head injury by a blow on the head.
A. Yes, where the skull was fractured.
Q. Where the skull was fractured?
A. Yes.
Q. Oh, well, the skull was not fractured ‘n this 10 

case, you said?
A. Well, I  said I  couldn’t make out positively 

that it was.
Q. Well, you have led us to understand that you 

could not find any fracture of the skull; isn ’t that 
right ?

Q. Yes, but he had pretty near the same symp-
toms that he would have had i f  he had a fracture.

Q. Haven’t you expressed the opinion that the 
skull was not fractured? 20

A. Yes, sir.
Q. Do you mean that or don’t you?
A. I  mean it.
Q. Then his skull was not fractured, in your 

judgment ?
A. That is right?
Q. Now have you known any head injuries in 

which the skull was fractured which did not re-
cover entirely?

A. No, none that I  can now remember. 30
Q. None that you can now remember?
A. No, sir.
Q. Doctor, in the ordinary walk of this boy you 

don’t notice any lameness, d6 you?
A. A t times.
Q. Have you noticed it today, as he walked in 

and out of this room before this jury?
A. No, sir.
Q. Have not noticed it?
A. No, sir.

40
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Q. How lately have yon noticed it?
A. Noticed it Sunday.
Q. What was he doing then?
A. Looking at him.
Q. I  say what was he doing?
A. Walking.
Q. Walking lame for your observation, was he? 
A. I  don’t know whether he thought I  was look-

ing at him or not. He was going out to get in the 
10 wagon.

Q. He can run, can’t he, as well as walk?
A. Yes, sir.
Q. Your knowledge of his getting tired and the 

effect of exertion on him and the effect of study, 
from whom did you get that ?

A. Got it from him.
Q. From the boy?
A. From, the boy, and his parents too.
Q. That is what they told you?

20 ' A. Yes, sir.
Q. You haven’t observed anything of that kind 

yourself, have you?
A. No, I  can’t say I  have.

P l a in t if f  Re st s .

De f e nd ant 's T e s t imo ny .

30 Miss Mar io n St e ine r , sworn for defendant:

D ir ect  Ex a mina t io n  by Mr. Applegate:

Q. What is your occupation, Miss Steiner ?
A. I  have been a public school teacher.
Q. Where?
A. In the townships of Ocean and Neptune.
Q. The Ocean Township school is known as 

what school? Sometimes called the Poplar school? 
A. One o f them is the Poplar School.

40 Q- Which one?
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Q. There are tw o; one at Oakhurst.
Q. Yon taught at what is known as the Poplar 

school did you not?
A. 1 have taught at both of them.
Q. And the Poplar school is situated where, in 

the township o f Ocean?
A. In the township of Ocean, so called, the 

town of Poplar, probably three miles from El- 
beron, west.

Q. What years did you teach in the Poplar lb 
School ?

A. One year in 1904 and 1905.
Q. Commencing when and ending when?
A. Commencing in September of 1904, and end-

ing in June of 1905.
Q. Do you know Andrew Jackson Defguard?
A. He came to school at the Poplar School.
Q. You know him?
A. Yes.
Q. And was he a pupil of yours during that 20 

time ?
A. Yes.
Q. How much of the time was he a pupil of 

yours?
A. During the year he came twenty-eight days.
Q. What?
A. Twenty-eight days during the year he came.
Q. Twenty-eight days ?
A. Yes, sir.
Q. Did you notice while he was there a pupil 30 

any lameness about the young man?
A. No, sir.
Q. Never did?
A. But I  didn’t notice him particularly.
Q. What say?
A. I  didn’t notice the child particularly in that 

respect.
Q. Did you know at that time that he had been 

injured?
A. I  live in the neighborhood and at the time 40
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of the accident I  heard about it, but (Jidn’t know 
the child when he came to school ; or rather, when 
I  took the school, I  was introduced to him as the 
boy who had been injured in a railroad accident.

Q. Did you receive any communications during 
that time from the boy’s people?

Objected to.

Q. In  regard to your attention to the young 
10 man?

Objected to.
T h e  Co u r t : I s that competent, do you 

think, Senator, what communications she 
received from other people? Isn ’t it con-
fined to her own observation of the boy?

Mr . A ppl e g a t e : I  don’t insist on the ques-
tion.

20 Q. Was there any complaint made during the 
attendance of the young man to you as teacher in 
regard to his regular attendance?

Objected to.
T h e  Court  : The question is overruled. I  

don’t think is is competent, Senator. It 
seems to me that her testimony must be con-
fined to her own observation o f the boy.

Q. You say that his attendance during that time 
30 Was twenty-eight days in the course of the year?

A. Yes.
Q. Do you know any reason why he did not at-

tend more regularly?
A. When the child came to me he was accom-

panied by one of his relatives, who told me about 
the accident, and said that he suffered from head-
ache, that the doctor had said not to force him to 
study.

Q. How did you find the boy? Did you find 
him apt as a pupil?
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A. I  did not realize that I  would ever be on the 
stand as to whether he was bright or not, or I  
would have noticed him more carefully.

Q. Are you not able to state now as to whether 
he had any particular aptitude for study or not? 
You can’t answer that question?

A. W ell, I  cannot answer it. I  don’t  know in 
,iust what w ay to answer it. I  could not truth-
fu lly say that I  thought the boy was not brigh t; 
he W“as not a dumb boy by any means.

Q. In respect to his conduct did you find him 
a good or a bad boy?

A. Well, pretty much like other boys.
Q. Did you as his teacher notice any defect in 

his mental faculties at that time or during that 
time ?

A. Well, the child found it hard to get his les-
sons. He did not complain to me that his head 
hurt him. He did not say that he could not study 
because his head was bothering him.

Q. But it was hard for him to acquire his les-
sons?

A. Yes, it was hard.
Q. Did you attribute it to any particular cause?

Objected to.
T h e  Cour t : D o  you think that is com-

petent ?
Mr . Appl egate : I don’t insist upon it if it 

is contrary to the Court’s view.

Q. When you received the information that the 
boy should not be made to study too hard, did 
the boy have knowledge of it?

Q. Yes, the boy stood alongside of his aunt.
Qw He stood alongside and heard it?
A. Yes, sir.
Q. Did you notice whether that had any effect 

on the boy or not?
A. The boy came so seldom that I  didn’t have a
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chance to prove whether he wanted to study or 
not.

Q. Well, did yon or did yon not attribute any 
failure on his part to study to that information?

M r . W i l s o n : I  submit, i f  the Court 
please, that cannot be competent.

T h e  Co u r t : N o , it seems to me that 
would be the natural conclusion, i f  the boy 

20 heard somebody say he should not be com-
pelled to study, he very  naturally would 
not. I  think we would all do that.

Q. Has Dr. Beach seen you particularly in re-
ference to the boy’s conduct as a pupil?

A. How is that?
Q. Has Dr. Beach called upon you and talked 

with you in reference to the boy?
A. Dr. Beach has been our family physician, 

. and of course naturally, being friendly in our re- 
0 lations between the two families, he! ihas talked 

to me, yes, but not particularly, and only at one! 
time. He drove in my place at one time and ( said 
there was going to be a trial of the Defguard boy, 
and did I  think that he had been hurt by the ac-
cident.

Q. When was that?
A. This was some time ago; four weeks, I  

should think.

30  No Cros s  E x a m in a t io n .

M is s  A n n a  B e n d e r , Sworn for Defendant.

D ir e c t  E x a m in a t io n  by Mr. Applegate:

Q. Miss Bender, I  believe your occupation is 
that of teacher?

A. Yes.
40
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Q. And yon taught the Poplar school in the 
years 1901 to 1904?

A. Yes.
Q. During that time was Andrew Defguard a 

pupil of yours?
A. Yes.
Q. Did you notice his condition of health dur-

ing that time ?
A. He was well as far as I  know. I  didn’t 

notice anything different. 10
Q. Was he a studious boy?
A. The first year that I  had him he did quite 

well. He attended regularly and was good in his 
lessons. A fter that he appeared to me to lose in-
terest to some extent. He always did the work 
that I  gave him to do, but he was not as eager for 
it as the first year.

Q. Was he regular or irregular in his attend-
ance?

A. He was irregular the first year, more so 
than others.

Q. To what extent was he irregular the second 
and third year?

A. I  can’t tell you exactly, because I  don’t re-
member. I  know that he left the school perhaps 
two months— I  can’t say positively—before the 
school was out, and he was out at different times 
through the year.

Q. Do you know how much he was out of school 
altogether? '  30

A. No, sir; I  couldn’t say.
Q. In any one year?
A. No, I  couldn’t state.
Q. In any one year can you state how much he 

was out o f school altogether?
A. No, I  couldn’t tell you.
Q. Take the year 1904, the year before he was 

hurt.
A, I  can’t remember. I t  has been several years

40
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ago. Of course I  don’t keep any particular ac-
count of any child that I  have.

Q. Well, was he in attendance half the time?
A. I  should think so, perhaps more.
Q. How much more?
A. I  don’t know; I  can’t say.
Q. How was it the second year?

T h e  Co u r t : Well, the year you asked 
about, Senator, was the last year.

10 M r . A p p l e g a t e : That is the last year be-
fore he was injured, 1904. Now I  ask 
about 1903.

A. Well, I  don’t really believe there was much 
difference in the attendance of those two years; 
I  wouldn’t be positive.

Q. Would you call his attendance regular or ir-
regular ?

A. No, I  should call it irregular.
30 Q. Was it very irregular?

3 0

M r . W il s o n : I  think the adjective ought 
) be eliminated, and she ought not to be 
ncouraged to characterize it so, Senator; 
lerefore I  object to it for that reason.
T he  Co u r t : I  think it is competent, Mr. 

V'ilson. Evidence has been offered to show 
-evidently intended to show that the boys 
lental condition was not as good after the 
ccident as before. Now I  think it is 
>roper to show what his school attendance 
pas before the accident, and from that draw 
l comparison with what it was afterwards.

M r . W il s o n : That is not the question, 
rhe witness has been asked how frequently 
ie was in attendance. That was not ob-
jected to. Then counsel, leading the wit-
less, put in her mouth this question: Was 
bis attendance irregular?”  She says, 
‘ Yes, it was irregular.”  Then he goes 
further and says, “ Was it very irregular?
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and that was the question that ought not 
to have been asked, to which my objection 
was entered.

T h e  Co u r t  : 1 w ill allow the question.
The door was opened and I  think it is 
proper.

A. I  don’t remember. As I  said before, he was 
out, I  think, the last two months. I  mean that I  
can’t tell how much he was out. j q

Q. That was the last year?
A. Well, that was the last two years; both years 

the same, as fa r as I  can tell.
Q. You say he was out the last two months m

both years ?
A. I  think so; I  will uot be positive.
Q. You haven’t seen him at all since the injury?
A. I  saw him once.
Q. But that was not at school?
A. No, sir.

20
Cr oss-Ex aminat io n  by Mr. Arrowsmitn: __

Q. Do you keep a record o f the attendance of 
your pupils?

A. Yes.
Q. And there is such a record now?
A. Yes.
Q. And that would tell accurately?
-A. Yes1
Q. How many days of all the three past years ? 30 
A. Yes.
Q. Do you know where that is now?
A. I t  is here in the room.
Q. And that would tell accurately?
A. Yes.

Re d ir e c t  E x amina t io n  by Mr. Applegate:

Q. Could you tell i f  you had that record?
A. Yes.
Q. Who has it?
A. Mr. Strahan, as far as I  know.

40
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Q. (To  Mr. Strahan:) Mr. Strahan, you 
are the supervising principal!

M r . St r ah an  : Yes, sir.

Q. Have you he record of the Poplar school 
for 1903 and 1904!

M r . St r a h a n : Yes, sir.
M r . W il s o n : The gentlemen tells me 

that he has reckoned it up. Why not let 
him testify!

T h e  Co u r t : Yes; why not call him as a 
witness! You are satisfied with that!

Mr . A ppl e g a t e : Yes sir.

By Mr. Wilson:
Q. W asn’t it quite the custom of the boys in 

that neighborhood, farmers’ boys, to leave early 
in the spring!

A. Well, not boys as small as that child was; 
20 older boys.

By Mr. Strong:
Q. He was about ten years old at that time, 

wasn’t he!
A. I  presume so; I  don’t remember. The roll 

book will tell his exact age.

Sar ah  E ve r e t t , sworn for defendant.

30 Direc t  Ex amina t io n  by Mr. Applegate:
Q. You reside in Eatontown, I  believe, Miss 

Everett!
A. Yes, sir.
Q. And you are a teacher by occupation!
A. Yes, sir.
Q. And you know Andrew Defguard!
A. Yes, sir.
Q. The plaintiff in this case!
A. Yes, sir.

40 Q. Did he ever attend school!
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A. Yes, sir.
Q. What years?
A. He came seven days in October of 1905 and 

three days in November, making ten days.
Q. In 1905?
A. Yes, sir.
Q. How about 1906?
A. He left my school then to go to Poplar, in 

November of 1905.

M r . W i l s o n  : I f  the Court please, I  don’t 
see how this evidence contradicts or how it 
is competent, in view of the admission and 
statement of the plaintiff. Our proof is 
that the boy has not attended school since 
the injury.

T h e  Co u r t  : No, but supposing they 
wanted to prove that he has.

M r . W i l s o n : Well, I  don’t see how this 
is proof of his attendance.

T h e  Co u r t : W hy not?
M r . W i l s o n  : The boy says and his 

mother says and his aunt says that he 
was simply there occasionally. Now this 
lady swears to ten days attendance.

T h e  Co u r t : N o w  i f  they can supple-
ment that with teachers from  other schools, 
o f more than you say it is, why is not that 
competent ?

M r . W i l s o n  : Well, i f  that is it.
T h e  Co u r t : Well, I  wouldn’t say it is; 

but I  think it is perfectly competent so far.

Q. Did he attend your school after he was in-
jured in 1904?

A. I  think he came three or four days in that 
year.

Q. Three or four days in that year?
A. Yes, sir.
Q. Did you ever notice any lameness in the 

young man?
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A. I  am not very observant, so I  didn’t notice 
it at all.

Q. Did you ever notice any physical injury from 
which he was suffering?

A. Well, I  thought he tired out rather quickly. 
He didn’t study very long at a time, but I  didn’t 
know why.

Q. He didn’t study very long at a time?
A. No, sir.
Q. And with reference to the hours o f recess, 

when would this fatigue that you noticed occur?
A. Well, he played just like other boys.
Q. He played like other boys?
A. Yes, sir.
Q. Played just as hard as the other boys?
A. So fa r  as I  noticed.
Q. And would he come in very tired or other-

wise?
A. Just the same. I  never noticed any difference.

20
No Cr oss Ex a mina t io n .

Char les  J. St r a h a n , sworn for defendant. 

Dir ect  Ex a mina t io n  by Mr. Applegate:

Q. What position do you occupy with reference 
to the public schools?

Q A  A  # t

A. Supervising principal.
Q. Have you the register o f the schools within 

your district ?
A. I  have all but the present year.
Q. Prior to July, 1904?
A . I  have the four years, 1901 to 1904, inclusive.
Q. You heard the testimony of Miss Steiner, I  

believe it was?
A. Yes, sir.
Q. Or was it Miss Bender?

40 A. I  heard both, yes, sir.
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Q. Can yon turn to your register and give us a 
statement o f the number of days the boy attended 
school in that year and the number he was absent?

A. Miss Steiner said he attended twenty-eight. 
That is correct. He left that school November 
14th.

By the Court:
Q. What year?
A. 1904. 10

By Mr. Applegate:
Q. Le ft in 1904?
A. He left November 14th. There had been 

forty school days up to that time and he attended 
twenty-eight.

M r . W i l s o n  : That was after the accident.

Q. What year was it? 20
A. 1904, up to November, 1904.

By the Court:
Forty school days after the school opened in 

the fall ?
A. Yes, sir. A t the time he left there had been 

forty school days and he attended twenty-eight.

By Mr. Applegate:
Q. That year began when ? 30
A. The day following Labor Day, I  think.
Q. What year?
A. 1904. ‘
Q. Have you the record there of 1903?
A. There are 176 school days and he attended 

116%.
Q. 116 out of 176?
A. Yes, sir.

4C
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By the Court:
Q Was that the year ending July, 1904!
A. Yes, sir; ending June 30th.

By Mr. Applegate:
Q. The school year of 1903 began and ended 

about the same time, I  presume!
A. Yes, sir.
Q. And have you the records there of Miss 

10 Steiner’s teaching!
A. I  gave you Miss Steiner’s first. That was 

twenty-eight days. That was 1904.

By Mr. Strong:
Q. That is down to November 14th!
A. Yes, sir; that was the one I  gave first.
Q. Now after that.
A. He left the school on November 14th and did 

not return again to that school.

20 By Mr. Applegate:
Q. And the days of attendance, did you give 

them!
A. For the year now, do you want!
Q. For Miss Steiner’s year.
A. Twenty-eight days out of forty ; yes, sir; I  

gave that.
Q. Have you any record of 1905.
A. N o ; he attended very little in 1905. I  looked 

over the register but didn’t take it down. I t  was 
30 sent in to the state superintendent.

By Mr. Strong:
Q. You have the registers here, have you!
A. Yes, sir.
Q. You have been testifying from a memoran-

dum taken from the registers !
A. Yes, sir.

M b . S t k o n g : W e w ill offer the registers, 
i f  it is desired on the other side.

4 0
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M e . A e e o w s m it h : N o , we are willing to 
accept his statement.

Ckoss  E x a m in a t io n  by Mr. Wilson:

Q. Mr. Strahan, how many days was he in at-
tendance in 1903 and 1904—the year 1903-1904.

A. 116% days.
Q. Out o f—
A. Out of 176.
Q. Now the year previous, have you got a rec-

ord of that?
A. Yes, sir; he was present 57% days out of 

177.
Q. He was about five years old at that time ?
A. The register will show.

T h e  Co t t e t : He must have been more 
than that.

A. The dates of that are different. Our teach-
ers have it recorded different from what was given 
in this morning.

Q. Do you know as a matter o f fact?
A. The ages as given to the register,-that is 

all we have to go by. You will find it recorded on 
the first page. There is a list of the scholars and 
their ages given.

Adjourned till June 12, 1906, 10 A. M.

Freehold, N. J., June 12, 1906.

Trial of the cause resumed at 10 A. M.

H o e ac e  B. B a n n a e d , Sworn for defendant. 

D ir e c t  E x a m in a t io n  by Mr. Strong:

Q. WTiere do you live, Mr. Bannard?
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A. Asbury Park.
Q. And are you employed by the New York and 

Long Branch Bailroad Company*?
A. Yes, sir.
Q. In  what capacity?
A. Engineer of maintenance of way.
Q. How long have you held that position?
A. Twenty years.
Q. Continuously?

10 A. Continuously, yes, sir.
Q. A re you familiar with the locality of the 

Broadway crossing at Long Branch?
A. I  am.
Q. And have you made a survey and map of 

that locality?
A. I  have.
Q. Personally made the survey, did you?
A. Personally, yes, sir.
Q. And the map also?

20 A. And the map also.
Q. Is this the map? (Indicating map on easel.) 
A. That is the map, yes, sir.
Q. Now referring to this map, what is the scale 

o f it?
A. Thirty feet to the inch.
And is that scale applicable throughout the en-

tire map?
A. It  is, yes, sir.
Q. And is the map correctly drawn to that 

oa scale?
A. I t  is.
Q. Does it correctly show all the surroundings 

of that crossing?
A. I t  does.
Q. Now what are the compass points? They 

are shown on the map, are they?
A. North is in that direction, east, west and 

south. ( Indicating.)
Q. North points to the lower right hand comer? 
A. Yes, sir.40
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Q. Broadway is shown there, is it, crossing the 
railroad?

A. Broadway is shown here, yes, sir; crossing 
the railroad. This is west, this is east.

Q. Then the direction in which this wagon is 
said to have gone on that day is from the bottom 
to the top?

A. From the bottom to the top, yes, s ir ; in that 
way. (Indicating.)

Q. And the direction in which the train is said 
to have run is from the left to the right?

A. Le ft to right.
Q. Have you shown the Edwards’ building 

here ?
A. Edwards’ office and store is situated here. 

(Indicating.)
Q. Shown in—
A. Shown in black lines. It  is an irregular 

shaped building.
Q. Now the mill building?
A. The mill building is on this corner.
Q. On the opposite side of the street from his 

store ?
A. Yes, sir.
Q. That is not shown on the map, is it?
A. No, sir.
Q. Have you shown the location of Slocum’s 

coal office?
A. Slocum’s coal office is here. Slocum’s coal 

trestle is there, connected with the track, with our 
east bound track.

Q. The map shows four tracks crossing Broad-
way?

A. Yes, sir.
Q.’ The first of them is—
A. The first is called the east siding, the second 

is called the northbound main, the third is the 
southbound main and the fourth is the west siding.

Q. So that there are two running tracks and a 
siding track on each side o f the running track ?
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A. Yes, sir.
Q. Have yon shown the location of the watch-

man’s box?
A. The flagman’s house is situated at that 

point, yes, sir. (Indicating.)
Q. And designated how?
A. ‘ * F lag house.”  Directly back of it is a 

small coal box.

10 By Mr. W ilson:
Q. On the railroad’s right of way, is it?
A. Yes, sir.

By Mr. Strong:
Q. How high is this coal box?
A. The coal box is about three feet high.
Q. And the flagman’s house?
A. The flagman’s house, to the peak of the roof, 

I  should judge was about nine feet high.
90 Q. And what diameter?

A. Seven feet two inches in diameter. It  is 
octagonal shaped, however.

Q. And how far from, the nearest track, nearest 
rail?

A. About seven feet.
Q. Have you shown the right of way line?
A. Yes, the right of way lines are shown in 

dotted lines, the full line and three little dots on 
each side. The right of way is one hundred feet 
wide, fifty feet each side o f the center line be- 

^  tween the two main tracks.
Q. Then the right of way line is just south-

westerly from Edwards’ store a few feet?
A. Yes; the nearest point there is about three 

feet.
Q. Have you made observations to determine 

what view may be had by a person traveling along 
Broadway in the direction pursued by this wagon, 
looking to the south, or in the direction from which 
this engine is said to have come?
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A. I  have.
Q. Just state those observations.

M r . W i l s o n  : I f  your Honor please, that 
inquiry is objected to, unless the same con-
ditions are imposed as under the proofs 
were found to have existed that day. The 
permanent physical surroundings are the 
same always : namely, the Edwards struc-
ture and the structures east of it. There is 
proof in the case uncontradicted that on the 
day in question there were upon the siding 
west of the Edwards building and on the 
railroad’s right of way, and pushed up 
nearly on a line with the flag house, four or 
five iron coal cars, sufficiently high to ob-
scure the vision of one looking towards the 
south. Now I  most respectfully insist that 
i f  this testimony has any probative force 
whatever, the inquiry must involve the 
same conditions with which the traveler 
was presented on the day in question.

T h e  Co u r t : Why isn’t that so, Mr. 
Strong?

M r . S t r o n g : I  don’t think it is so. I  
think we have a right to show the perman-
ent physical conditions, and then that may 
be taken in connection with the fact that 
there were these coal cars. We certainly 
have a right to prove how it was.

T h e  Co u r t  : I  w ill allow the inquiry.
Exception noted for plaintiff.

Q. Answer the question, please.
A, I  would state that I  made observations on 

Broadway, starting at the points which are enum-
erated on this map with red circles ; measured 
from the east rail of the south bound track along 
the center of Broadway. The first point—the 
furthest point upon this, the furthest point east
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of the crossing at which a view could be obtained 
of a north bound train approaching the crossing 
of Broadway, is located 360 feet from the east 
rail of the south bound track, measured along the 
center of Broadway. A t that point a view of a 
north bound train could be had at a distance from 
the center of Broadway crossing, measured along 
the east rail o f the south bound track, of 770 feet.

Q. Let me ask you, as you look south from this 
10  crossing, are the tracks straight1?

A. The tracks are straight for a distance of 
1,776 feet from the crossing, yes, sir, before they 
strike a curve. The next point at which a view 
can be obtained is located 189 feet from the center 
of Broadway crossing, measured also along the 
center line of Broadway, and the distance at 
which a train could be seen approaching from the 
south is a distance of 646 feet. The next point 
of observation is situated 137 feet from the center 

' oq of the crossing, at which point a train could be 
seen for 521 feet from the crossing. The next 
point is 55 feet from the east rail, at which point 
a view can be obtained of 1,900 feet of an ap-
proaching train. The last observation was made 
at a point sixteen feet from the east rail of the 
south bound track, where there was no obstruc-
tion at that point, because on the east siding would 
be entirely clear, so that the view is unobstructed 
for 1,900 feet. That last point is after you get 
clear from any cars standing on the east siding, 

^  any cars or any other obstruction that could be 
there to obstruct the view.

Q. That is 16 feet from the nearest rail of the 
north bound track?

A. The last rail of the south bound track, yes, 
sir.

Q. The east rail is the nearest rail, is it?
A. The nearest rail to the east side of Broad-

way.

40
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Q. The nearest rail in the direction as you ap- 
proch, as this vehicle was going?

A. Going west, yes, sir.
Q. Now yon have given a point of observa-

tion here. 55 feet, I  think, where you said there 
was a view of 1,900 feet?

A. Yes, sir.
Q. Does that view of 1,900 feet exist only at 

that 55 foot point, or on what space as you travel 
along the highway?

A. That view is obtained for a space of about 
seven feet, or between an obstruction which exists 
here in the shape of a willow tree, also the fire 
house, and also the flag box of the company.

Q. Did you say 17 or 7 feet?
A. I  will measure it to make sure. (Measures 

on map.) 7 feet.
Q. Then after that the view is obstructed by 

what, the flag house?
A. The view is obstructed by the flag house 

and by cars, should they be on the siding at that 
point.

Q. The flag house you said was about seven feet 
in diameter?

A. Seven feet, two inches, in diameter, yes, 
sir.

Q. Now it has been said that there were five or 
S’x or seven cars, large coal cars, standing a few 
feet south of the crossing. Are you familiar with 
that style of cars?

A. I  am, yes, sir.
Q. What is the average or the usual length of 

such cars?
A. The average length is about thirty-five feet.
Q. Thirty-five?
A. Yes, sir.
Q. That includes bumpers and all— everything?
A. Bumpers and all, yes, sir.
Q. How far is the west siding which you have 

indicated on your map from the south bound 
track?
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A. The east rail of the west siding is 12 feet 
from the east rail of the south bound track.

Q. Twelve feet?
A. Yes, sir.
Q. When was yonr map made?
A. Made last Wednesday, I  think, or Thurs-

day of last week.
Q. And were the conditions existing at that 

time the same that existed at the time that this
10 accident occurred?

A. I  have seen no change in the surroundings 
whatever.

Q. You have been familiar with them?
A. I  have, yes, sir.
Q. Throughout the whole time?
A. Yes, sir.

Cro ss -E x a mina t io n  by Mr. Wilson:

20 Q. Mr. Bannard, is this map drawn to a scale?
A. It  is, yes, sir.
Q. A re you in the employ of the New York & 

Long Branch Railroad?
A. I  am.
Q. What is your official capacity?
A. Engineer o f maintenance of way.
Q. And you made this map—
A. I  did.
Q. — In preparation of this case?

BO A. Yes, sir.
Q. Now your representation assumes that the 

traveler is going in a westerly direction?
A. Yes, sir.
Q. And when he is back about 360 feet he can 

see 770 feet?
A. Measured from the center o f the crossing 

down the south bound track, yes sir.
Q. And when he is 189 feet he can see 646 feet?
A . Yes, sir.

40



Q. And when he is 147 feet he can see 521 feet?
A. .No, that is not—
Q. Wait. And when he is 88 feet away from 

that crossing I  ask you how far he can see to the 
south.

A. As far as the front of the Edwards building.
Q. And how far is that?
A. From the center of Broadway?
Q. Yes?
A. About 94 feet. 10
Q. About 94 fee t;' when he is 88 feet away from 

the crossing he can' see about 94 feet in the direc-
tion from which the engine came if  it came from 
the south, and then his vision is obscured by the 
Edwards building; isn’t that true?

A. Yes, sir.
Q. How far can he see when he is 100 feet away 

from the track?
A. About the same distance.
Q. So that, Mr. Bannard, in arranging your 20 

map and in indicating views upon the map, in 
order to get the results which you have shown, 
you have been obliged to make your view at a 
point always where the Edwards structure did 
not obscure the vision of the traveler; isn’t that 
true?

A. That is true, yes.
Q. So that these long distances to the east were 

before you got to the Edwards structure, and 
your single measurement of 55 feet away from 30 
the tracks was after you got beyond the western 
boundary o f the Edwards building, wasn’t it?

A. Yes, sir.
Q. And when you got to that point, i f  you had 

gone seven feet further your vision would have 
been entirely obscured by this structure on the 
railroad’s right of way, wouldn’t it?

A. Those structures are a tire house and a 
willow tree.

Q. Haven’t you already said that after the 40



126

traveler had made the journey of seven feet from 
this point which you have marked 55, that i f  he 
had gone seven feet his vision would be obscured 
by those two objects 1

A. Yes, sir.
Q. One other inquiry. You never made any 

actual view to see how much the vision of the 
traveler would be obscured by the presence of coal 
cars on that siding?

10 A. No, sir; there were no coal cars there when 
I  made the observations.

Q. And you haven’t located, I  think, the gates 
that protected the crossing?

A. Yes, sir; the gate posts are represented by 
these little marks there, four gate posts. (Indi-
cating.)

Q. Where is one? Here on this corner, is this 
it? (Indicating.)

A. No, sir; right there, rectangular, (indicat- 
20 ing.)

Q. It  is not marked in any way but by that 
rectangular mark. Now I  ask you this: assum-
ing that this east siding which you have shown 
here was occupied on the morning in question by 
four or five coal cars such as have been described, 
assuming that these coal cars were run down on 
the track until the north end of them was almost 
opposite the flag house; assuming that the flag-
man stood here at this pole or post, being the 

30 one from which it is said he operated the mechan-
ism : I  ask you whether standing in that position 
the flagman could have seen a train approaching 
from Long Branch.

A. I  don’t think he could have seen the train; 
he could have seen the smoke from the smokestack.

Q. Suppose the engine at that very moment 
did not have any smoke coming out ?

A. Well, he wouldn’t have seen it i f  there was 
no smoke coming out.

40



Re d ir e c t  E x amina t io n  by Mr. Strong:

Q. Yon were asked as to the measurement from  
a point 88 feet from  the crossing, and yon said the 
distance you could see down the track was how 
much?

A. N inety feet.
Q. Can’t you take a line o f some sort and clear 

the Edwards store ?
A . Yes, you could by looking down a diagonal 

line.
Q. When you said 90 feet.
A . I  meant at right angles to the right o f way.
Q. But looking diagonally down the track 

it would be quite a considerable distance, wouldn’t 
it, clearing the Edward®’ store?

A. W ell, 300 or 400 feet, I  should judge.
Q. 300 or 400 feet measured along that south 

bound track?
A. About 150 feet.
Q. And you would have all o f that view  as you 

go easterly along Broadway until you get beyond 
the point marked 55 feet, wouldn’t you?

A. Yes, sir.
Q. Seven feet beyond it?
A. Yes, sir.
Qj The view  would get better as you went 

nearer to the tracks, throughout that distance, 
wouldn’t it?

A . Yes, sir.

Rec r o ss-Ex amina t io n  by Mr. W ilson:

Q. Mr. Bannard, assuming the traveler to have 
been at this point, 88 feet, just directed to your at-
tention by Mr. Strong, you say that he could have 
gotten a view  through here?

Mr . St r o ng : Not through there, no.

Q. Where?
(W itness indicates.)
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A. Just clear the corner of that house.
Q. Well, he could see how far down the track?
A. About 150 feet.

Me . St e o ng : Just get that as accurately 
as you can.

Q. I  don’t want you to have it any more ac-
curately than you did before. You saw 150 feet, 

10 didn’t you?
A  Yes sir.
Q. He could get a glimpse of a train 150 feet

away ?
A. Yes, sir.
Q. Could he follow with his eye the journey of 

that train from the place he first saw it, 150 feet 
away, till it got to that crossing, i f  there were 
coal cars on the crossing, this fire box and the 
tree still standing, and the flag house?

20 A. No, sir. .
Q. It  would have been out of view in an instant.
A. Yes, sir.
Q. And as a matter of computation, i f  a trav-

eler was 86 feet away from the crossing and 
traveling at an ordinary rate of speed with a 
horse and wagon, and could have got â  glimpse 
of a train 150 feet away from the crossing, who 
would have got to the crossing first, the tram or 
the traveler, the traveler 86 feet away and the 

30 train 150 feet away?
Me . St e o ng : I  object. I t  depends on the 

rate of speed.
M e . W il s o n : I  am asking him to take that 

into consideration.
Me . Ste ong  : He doesn’t know anything 

about that.

Q. Can you conceive of any way in which a 
traveler 86 feet away could have seen a train 15040
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feet away from the crossing and then have col-
lided on the crossing?

Me . S t r o n g : I  think I  ought to object to 
that. I  don’t understand the purport of it.

A. I  don’t understand that question.

T h e  Co u r t : W ell, the witness says 
he doesn’t understand the question.

10
Q. Don’t you understand the question. Mr. 

Bannard ?
A. No, sir; I  don’t think I  do.
Q. What is there about it that is obscure?
A. Well, i f  you will read it again I  will tell you.
Q. You are so confused about it you don’t know 

the question?

Mr . S t r o n g : I  submit that is improper. 
(Question repeated.) 20
M r . S t r o n g : I  object to the question as 

obviously irrelevent.
T h e  Co u r t : No , I  don’t think it is. This 

man is under cross-examination.
M r . S tr ong  : What is there in those facts 

to suggest that he could not be injured?

Whereupon the defendant, by its coun-
sel, prays a bill of exceptions, which is here-
by allowed and sealed accordingly.

B. A. Va il , 30
[L . S.] Judge.

A. I  will answer it by saying I  don’t know. ,

By Mr. Strong:
Q. Can you see anything in the facts suggested 

in the last question which would prevent a man 
being injured at the crossing?

Mr . W il s o n : Pardon me. He says he ^
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doesn’t know. I  submit that he is concluded 
by that answer.

T h e  Co u r t  : He says he doesn’t know. It 
seems to me i f  he answers your question he 
might discredit h|s testimony.

M r . S t r o n g : I f  I  discredit it I  don’t see 
any reason why I  should not.

T h e  Co u r t : He has answered that he 
could not conceive of any circumstances by 

10 which they could collide.
M r . S t r o n g : N o , he hasn’t said that; he 

said he d idn ’t know.

(Question repeated.)

T h e  Co u r t : He is your witness, and I  
will overrule the question.

Whereupon the defendant, by its coun-
sel prays a bill of exceptions, which is here-
by allowed and sealed accordingly.

20 B. A. Va il ,
[L. S.] Judge.

Mr . S t r o n g : W e offer the map.
Map marked Exhibit P. 1

M r . S t r o n g : I f  the Court please, I  think I  
ought at this time to move to strike out a portion 
of the testimony of Dr. Beach given yesterday, 
to which I  had an exception at the time it was 

30  given. But it has occurred to me that in the light 
of the cross-examination o f Dr. Beach I  may 
properly now move to strike out a portion of the 
testimony; namely his statement that in his judg-
ment the earning capacity o f the boy would be 
impaired to the extent o f one-third or possibly 
one-half, assuming that he should earn his living 
by mental as distinguished from physical labor. 
I  think that was the substance o f it.

Mr . W il s o n : N o , he put it both ways, which-
ever way he was to earn it ; and assuming that

40



the condition of iiis back and leg would impair 
kis physical activities, and the pain in his head 
would impair his mental activities in the way o f 
preparation by education. That is the way he 
put it.

Mb . St r o ng  : Weil, he justified that opinion by 
the conclusion that his condition would interfere 
with his fitting himself, and that by reason of 
interference with his education there would be 
this impairment. Now that being the basis of his 
opinion as brought out by cross examination, 
it seems to me that the testimony is manifestly in-
competent. It  is not a subject upon which the wit-
ness could have any expert opinipn at a ll; and 
it seems to me that the testimony, that part of it, 
is entirely incompetent and may be prejudicial 
and should be struck out.

T h e  Co u r t : I  want to ask, would not the 
proper inquiry be from a physician whether in 
his judgment the injury was permanent or not; 
and then isn’t it a question for the jury to say upon 
that testimony how much if  anything they would 
give? Of course if  the evidence satisfies the jury 
that the injuries are permanent, and the liability 
is established of the defendant company, they 
would give a greater verdict than they would if  
the injuries were merely temporary and would 
be relieved. Now isn’t that the proper inquiry? I  
think I  allowed you to go a little too far with the 
doctor.

Mr . W il s o n  : I  was about to make this re-
sponse to the Court’s inquiry and in reply to 
counsel’s motion. It is very astonishing how my 
distinguished friend, Mr. Strong, gets his second 
wind, and he seems to have done it, and he has 
made his motion, and I  am prepared to say that 
it ought not to prevail. I  do say this, however: 
that i f  your Honor grants the motion, as I  pre-
sume your Honor will, we ought to have an oppor-
tunity of putting Dr. Beach hack upon the stand.
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T h e  Co u r t : Yes, I  will allow you that; but it 
seems to me that in looking the matter over other-
wise, I  have allowed you to go a little too far; 
and1 1 think the proper inquiry would be whether 
the injuries are permanent. And as long as X 
have allowed your motion to strike out, I  think 
the doctor ought to be recalled to the stand to be 
further examined. I  will strike out that part of 
Dr. Beach’s testimony where he gave an opinion 

10 as to the boy’s probable mental or physical ca-
pacity for work in the future, and as to how much 
it would be impaired. The proper inquiry o f the 
doctor should be whether or not in his opinion the 
injuries were permanent.

Mr . St r o n g : He has testified upon that point.
T h e  Co ur t  : Well, i f  they want to put him back 

upon the stand after this testimony is stricken 
out, they may do so.

M r . St r o ng  : I  pray an exception.
20 M r . W il s o n  : I  insist he is not entitled to an ex-

ception.
T h e  Co ur t  : No, I  think i f  I  strike out that testi-

mony upon your motion, they have a right to put 
him on the stand and I  do not think you are en-
titled to an exception on that point.

M r . St r o n g : Well, I  desire to have my request 
noted.

T h e  Co u r t : Well, you may have that.
M r . W i l s o n : W e may deem it entirely unneces- 

30 sary to put the doctor back, but I  desire to reserve 
that right.

M r . St r o ng  : I  insist upon your doing it now.
T h e  Co u r t : Well, I  think i f  you are going to 

put him back, Mr. Wilson, you ought to do it now, 
before they go on with their case.

40
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Dr. E d mu nd  Be a c h , recalled for p laintiff:

Dir e c t  E x a min a t io n  by Mr. W ilson:

Q. Doctor, directing yonr attention to the injur-
ies which you have described and which this boy 
suffered, and first to the pain which he has in his 
head and the incidental discomfort which results,
I  ask you whether or not in your opinion that con-
dition is permanent.

M r . St r o n g : I  object, on the ground that 
it is repetition.

T h e  Co u r t : No, I  don’t think so. I  will 
allow the question.

Whereupon the defendant, by its counsel, 
prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.

B. A. V a i l ,
[L. S.] Judge.

20
A. What is the question, Mr. Wilson?
Q. I  ask you whether that condition o f the head 

which I  have just described in your opinion is per-
manent.

A. Well, I  should think the condition of his head 
was liable to last two or three years anyway.

Q. Is it liable to last more than that?

Objected to.
T h e  Co ur t  : I  suppose you object to that 

as being a leading question?

Q. What I  want, doctor, is your opinion about 
the matter. You are entitled to give your opinion 
as to the duration of this condition in his head, 
the pains in the head.

M r . St r o ng  : I  object, on the ground that 
he has given his opinion already.

A. I t  may continue a year or more. 40
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Q. What about the condition of his leg, doctor?
A. The deformity of his leg may in the course 

of five or seven years disappear.
Q. And may not?
A. And may not.
Q. And is the same true of the pain in his head?

Objected to.

Q. As to the duration of that?
10 A. I  can’t tell. I t  is impossible. That is a 

probable matter.

Me . St bo ng  : W e have had the witness 
opinion. This is a suggestive question.

T h e  Co u e t : N o , Mr. Strong, after I  
granted your motion to strike out that tes-
timony, they have a perfect right to put the 
doctor back on the stand and interrogate 
him as to the permanency, in his judgment, 

2Q of the injuries which this boy has received.
You may cross-examine upon it as much as 
you like.

Mb . St e o n g : I  want the objection to ap-
pear on the record that it is repetition, and 
upon the other ground that it is leading. 
He has said here that the trouble in his 
head may continue a year or more, and that 
the deformity would disappear in the 
course of five or seven years, and it may 
not. Now the question is asked him, is that 
true of the head. Now he has already given 
his opinion as to the duration of the trouble 
in his head, and to ask him whether it may 
disappear or not in five years, after he has 
already given his opinion that it may con-
tinue a year or more, it seems to me is sug-
gestive and incompetent, and moreover is 
irrelevant, because it is not a question of 
what may happen, but only a question of 
what probably will happep. I  submit this
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question ought not to stand in that form.
T h e  Co t j bt  : I f  you object to it upon the 

ground, that the word “ may”  is used in-
stead o f “ probable,”  that is probably a 
good suggestion. Substitute “ probable”  
for the word “ may.”

Me . W i l s o n : W e will start over again.
T h e  Co t j bt  : Strike that question out.

I

Q. Doctor, this boy now is suffering,, under the 
proofs, from pains in bis bead.

Objected to.
T h e  Cot jbt : Just let him ask the ques-

tion, Mr. Strong.
Mb . St e o ng  : I  have a right to object to 

counsel incorporating in bis question a 
statement of fact.

T h e  Co tjb t : I  don’t think you have any 
right to interrupt counsel until the ques-
tion is asked. Do not answer the question 
until the Court has an opportunity to rule 
upon it. That will give you an opportun-
ity. Now proceed. Mr. Wilson.

Q. Now, Doctor, how long, in your opinion, will 
those pains in his head last?

Objected to as repetition.
T h e  Co ub t  : Answer the question.

A. A  year or more.
Q. How remotely from the time of the accident 

may epilepsy appear as a result of the accident?

Me . St e o n g : I  object. The witness has 
not shown any expert knowledge that quali-
fies him to speak upon that subject.

M e . W i l s o n : I f  your Honor please, I  
' don’t know that you wish any reply, but it 

seems to me that that objection is hardly
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worthy of my distinguished friend. Here 
is a man who is a physician, and i f  there is 
any substance at all in the objection it is 
that he has not qualified hiitLself to speak 
about epilepsy.

T h e  Co ur t  : I  think he has qualified him-
self. It  is for the jury to say how much 
weight they will give to the testimony, but 
I  think he has certainly qualified himself to 

10 answer the question.
M r . St r o n g : I  pray an exception. Your 

Honor will recall that he never saw such 
a case resulting in epilepsy.

Whereupon the defendant, by its coun-
sel, prays a bill of exceptions, which is 
hereby allowed and sealed accordingly.

B. A. V a i l ,
[L. S.] Judge.

20 A. I  never saw any, never had any in my prac-
tice.

Q. Have you known cases 1
A. Yes, sir; seen them.
Q. How remotely have you known epilepsy to 

follow cases of this kind?

Objected to.

How long?
Seven years.

M r . St r o n g : The objection is that the 
witness stated yesterday that he never in 
his practice had a case resulting in 
epilepsy, and the testimony now that he 
has known some cases or has known w  
some cases which did not come under is 
professional treatment, where the epilepsy- 
occurred seven years afterward, is not
pertinent to this case.

T h e  Co u r t : I  will allow the question.

30

Q.
A.

40
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Whereupon the defendant, by its coun-
sel. prays a bill of exceptions, which is 

hereby allowed and sealed accordingly.
B. A. V a i l ,

[L. S.] Judge.

Q. I  think you have already said that in your 
opinion epilepsy was what would probably attack 
this boy sometime?

Mr . St r o n g : I  object and move to strike 
that out.

T h e  Co ur t  : He did say that yesterday.
M r . St r o n g : I  don’t think he said it just 

in that way. But I  don’t think he ought to 
repeat it i f  he did say it and I  don’t think 
counsel ought to suggest it if  he did not.

T h e  Co u r t : Possibly he did not use ex-
actly the same words in the same relation 
to each other, but he said that, in my recol-
lection, in substance.

Mr . W il s o n  : You did go over just what 
he did say.

Q. Doctor, directing your attention to the knee, 
the condition usually is structural there, isn’t it?

A. Yes, sir.
Q. And the mere duration of time cannot change 

that condition can it?

Objected to as leading.

A. I t  shows that by the deformity. There is a 
deformity there.

M r . St r o ng  : He said the deformity 
might disappear in a certain number of 
years. Now for counsel to argue with the 
witness is not proper.

T h e  Co u r t : Well, it is leading.
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Q. Does the duration of time, Doctor, have any 
relation in changing this structural condition that 
is present there?

A. I  said it might disappear in seven or ten 
years.

M r . St r o ng  : You said five or seven 
years, to correct you.

j q  By the Court:
Q. What is your best judgment about it, Doctor? 
A. Ten years..
Q. In your opinion will that leg ever be as 

strong as a normal leg?
M r . St r o n g : I  object. He has answered 

that question.
T h e  Co u r t : Answer the question. I  will 
admit it.

Whereupon the defendant, by its counsel, 
20 prays a bill o f exceptions, which is hereby

allowed and sealed accordingly,
B. A . V a i l , 

[L . S.] Judge.

A. W ill it ever be as strong?
Q. Yes.
A. That is problematic.
Q. Well, it is all problematical; but you are 

one of the few  people in the world permitted to 
30 £We an opinion in a lawsuit as an expert, and I  

ask you what your opinion is.
M r . St r o ng  : He said it was problematic. 
T h e  Co u r t : Well, he can give his best 

judgment.

A. In my best judgment it would not.
Cr o ss E x a min a t io n  by Mr. Strong:

40 Q* Is your best judgment today better than it 
was yesterday?
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A. That is for you to judge.
Q. You said in answer to the direct examination 

that the deformity of the knee may disappear in 
from five to seven years, or it may not. Is that 
what you say ?

A. Yes, that is what I  said.
Q. And in answer to a further question you said 

that your best judgment wa,s that it would dis-
appear in ten years; is that right ?

A. That is right.
Q. This case that you have been led to mention 

where epilepsy occurred seven years after the in-
jury, what was the injury?

A. Well, it was a hit on the head from a sharp 
object, a bolt.

Q. How was the injury inflicted?
A. Inflicted by machinery.
Q. What do you know about the case?
A. Well, I  seen the man. I  know from the his-

tory of it.
Q. You didn’t treat the man at any stage?
A. No, I  didn’t treat it at all.
Q. You didn’t see the injury when it was new?
A. No; I  saw the place where it was struck. 

You could see the place.
Q. How many years after the injury did yoiTsee 

it?
A. Well, it must have been about fourteen years.
Q. About what?
A. Fourteen years.
Q. Fourteen years afterward?
A. Yes, sir.
Q. And what was there to indicate the injury 

at the time you saw it?
A. Just a small mark on the summit of the head.
Q. Did you learn whether there had been a 

fracture of the skull?
A. There wasn’t any such history given.
Q. "What?
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A. The man didn’t know.
Q. The man didn’t know?
A. Didn’t know about it.
Q. Who gave you the history?
A. Well, the gentleman who had the trouble 

was one o f them.
Q. The man who had the epilepsy?
A. Yes, sir.
Q. Told you about it, did he?

10 A. Yes, sir; and then others too.
Q. What is that?
A. Then I  made inquiries about it and others 

told me too.
Q. Who told you outside of the epileptic him-

self?
A. Well, I  can’t— I  know several did, but I  can’t 

recall just who they were.
Q. You didn’t get the history from any physi-

cian who had attended him, did you?
2 Q A. No, sir.

Q. And is it upon that case, upon what you 
learned concerning that case, that you base your 
opinion in this case that epilepsy will intervene?

A. Oh, no.
Q. Not upon that?
A. No, sir.
Q. It  is not upon anything that you have ever 

had in your practice either, is it?
A. No, s ir ; I  never had a case of epilepsy by a 

head injury.
30 Q. And you never saw a case of head injury 

followed by epilepsy except this one that you have 
told us about?

A. Not that I  now remember of.
Q. And whether the epilepsy in that case oc-

curred seven years after the injury or not, you 
took on the statement o f the epileptic, did you?

A. Yes, sir.

M r . Str o stg : N o w  i f  the Court please, I  move
40 to strike out the testimony.
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T h e  Co u r t : Mr. Wilson, it appears now that 
the doctor bases his testimony in relation to this 
epileptic case entirely upon a case that it seems 
to me to be so remote that it can have no bearing 
on this case. How is it competent ? Now the doc-
tor says he takes this statement from the man 
who is supposed to have had the epilepsy himself, 
but did not come under his treatment. How can 
it be competent? I  assumed yesterday when he 
was testifying that these cases were within his 
own knowledge.

(Mr. Wilson replies).
T h e  Co u r t  : I  will allow the testimony to stand.
M r . St r o ng  : Certainly that part of the testi-

mony which says that epilepsy intervened after 
seven years, that part cannot stand.

T h e . C o u r t : I  will allow the whole answer to 
stand. The doctor siays— and I  overlooked that 
part— that he does not base his opinion upon that 
case. I  did not recollect that he said that. You 
move to strike it out and I  overrule that motion.

Mr . St r o n g : I  wish in my motion to state the 
portion of the testimony that I  now move to strike 
out. I  desire to except to your Honor’s over-
ruling my former motion, which was perhaps more 
extensive than the one I  now make. May I  have 
that exception?

T h e  Co u r t  : I  do not think you ought to experi-
ment on it.

M r . S t r o n g : N o , I  have not experimented. I  
have made a motion and your Honor has now de-
nied it, and it is not an experiment for your Hon-
or to allow it.

T h e  Co u r t : What is yo u r motion now, Mr. 
Strong?

Mr . St r o n g : I  wish to make riiy motion now in 
a more definite form.

T h e  Co u r t : Then you want to withdraw the 
other ?

Mr . St r o n g : I  do not withdraw anything. I
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have an exception to yonr Honor’s ruling upon 
that point?

T h e  Co u r t : N o you made a motion and I  over-
ruled it and give you an exception. Why isn’t 
that all of it? You cannot pile one motion on top 
of another without asking a question.

M r . St r o n g : I f  your Honor will allow me to 
state, I  think in dealing with that question it was 
understood to relate to the general testimony that 

10 the witness had given on the subject of epilepsy. 
That was the way Mr. Wilson regarded it in his 
argument, and that is the light, I  think, in which 
your Honor overruled it. Now I  wish to make a 
more limited 'objection and move to strike out 
that portion o f the testimony wherein the witness 
says that epilepsy within his knowledge has oc-
curred as late as seven years after the injury. 
Now that part of the testimony is based entirely 
on this one case, and in that case based upon the 

2o statement of the epileptic, and I  think that I  am 
entitled to have that stricken out.

T h e  Co u r t : Y o u brought that testimony out 
on cross-examination.

M r . St r o n g : N o , your Honor will allow me—
T h e  Co u r t : Yes, you did bring it out, because 

it was in the cross-examination o f the doctor, 
where you asked him about the length of time 
after the accident, where you came in contact with 
it.

M r . St r o n g : Mr. Wilson brought that out be- 
^  fore.

T h e  Co u r t : Not this morning he didn’t.
M r . St r o n g : Your Honor is under a miscon-

ception. I  do not wish to interrupt you, but you 
surely are.

T h e  Co ur t  : As I  understand now, you are mov-
ing to strike out testimony which was brought out 
on your cross-examination, and I  do not think you 
have any right to cross-examine and see whether 
you want the testimony or not and then move to 
strike it out, and I  refuse to allow the motion.
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M r . St r o n g : Since your Honor has put your 
ruling upon that ground, I  wish to call your Hon-
or ’s attention to the fact that Mr. Wilson asked 
this witness, “ How long have you known of epilep-
sy occurring after the injury?”  and he said 
‘ ‘ Seven years. ’ ’ That was in his direct testimony 
this morning, and by Mr. Wilson.

T h e  Co u r t : Y o u did not make any objection to 
it at the time; you waited till you got to your 
cross-examination, and, then, circumstances having 10 
developed which seemed to me to change the sit-
uation, I  made the inquiry of Mr. Wilson. Now 
you move to strike out the testimony, after the 
cross-examination.

M r . St r o n g : N o , sir; my motion is to strike out 
the testimony taken on direct examination, that he 
has known epilepsy to occur seven years after the 
injury. I  could not object to that on the direct ex-
amination, because it was apparently based on his 
own knowledge. On cross-examination it appeared ^  
that it was based on the statement of the epileptic. 
Now I  move to strike out not only the cross-exami-
nation but, also the direct examination on that 
point.

T h e  Co u r t : I  refuse, on the ground that your 
objection to the direct examination comes too late, 
and you cannot strike out your own cross-exam-
ination.

Whereupon the defendant, by its counsel, 
prays a bill o f exceptions, which is hereby allowed 
and sealed accordingly.

B. A. V a i l ,
[L . S.] Judge.

D r . E d w i n  F i e l d , sworn for defendant:

D ir e c t  E x a m in a t io n  by  Mr. Strong:

Q. Doctor, you are a practicing physician and 
surgeon ? • 4=0
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A. Yes, sir.
Q. Whereabouts?
A. Red Bank, New Jersey.
Q. And have practiced your profession there

how long?
A. Since 1876.
Q. And are you a graduate of some medical 

institution ?
A. Yes.

10 Q. State what?
A. College of Physicians and Surgeons, New 

York City.
Q. Are you connected with the Long Branch 

Hospital?
A. Yes, sir.
Q. In what way, please?
A. Surgeon.
Q. And have been how long?
A. Since it was organized.

20 Q- That is several years ?
A. Yes, sir.
Q. Do you know this plaintiff, Andrew J. Def- 

guard ?
A. Yes, I  have seen him.
Q. Did you examine him?
A. Yes, I  examined him on December 8, 1905.
Q. And with reference to what?
A. Injury.
Q. Injuries where? What injuries?

30 A. He had a scar on his head about in that 
position, (indicating) back of head.

Q. Describe it please.
A. And a scar on his back up there, (indicat-

ing) just to the left of the spine; and a slight scar 
on his eyelid— very slight; (indicating left eye) 
and a scar on his knee, just below the knee.

Q. How did the boy appear mentally or phys-
ically? ./ .

A. Why, I  didn’t see anything wrong with him
,. mentally.
40
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Q. Describe the injury to his head as yon found 
it. How extensive was it !

A. There was just a slight scar.
Q. Was there a depression at all?
A. There was a slight depression, that I  could 

not tell whether it was in the scalp or in the bone.
Q. The location of that injury was in the back 

part of the head on the left side ?
A. About that position. (Indicating.)
Q. W on ’t you describe it?
A. Well, it is in the back part of the head, on 

the left side.
Q. And near the top of the head, was it?
A. Yes.
Q. Did you perceive anything to indicate that 

that injury had affected his mental capacity or 
development in any way?

A. No, sir.
Q. Assuming that he has now attacks of vomit-

ing or sick headache, occurring as often as once in 
two weeks, or even once a week, would you at-
tribute that to the injury which you saw on his 
head?

A. No, sir.
Q. To what might such attacks be attributable 

in a boy of that age?
A. Oh, slight indigestion or overloaded stomach 

or something of that kind.
Q. Might it be connected with his eyes in any 

way?

M r . W i l s o n : I  object to your suggest-
ing. The question is leading. This is an 
expert witness.

T h e  Co u r t : The question is overruled.
Whereupon the defendant, by its counsel, 

prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.

Q. Can you suggest any other cause that might 
produce such attacks?
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A. Yes, eye strain.
Q. What else did you find to be the matter with 

him, or what else did you find in your examination 
o f him ? *

A. I  found where there had been an injury to
the knee.

Q. Describe that, please.
A. Why, the knee was very slightly enlarged, 

about a quarter of an inch at that time, larger than 
10 the other in circumference, and he could not ex-

tend the leg perfectly straight. Otherwise he had 
all the motion of the knee, but not perfectly 
straight.

Q. There was some deformity then?
A. Slight.
Q. You made a further examination today, did 

vou not?
A. Yes.
O. In connection with some Other physicians? 

20 A. Yes.
Q. Who were they?
A. Dr. Forman, Dr. Taylor and Dr. Beach.
Q. A ll three of them were present with you?
A. A ll three.
Q. What did you discover this morning in any 

way different from what you saw last December?
A. The circumference of the knee; it was very 

little enlarged this morning, only about an eighth 
of an inch larger than the other.

30 Q. And what do you say as to the permanency 
or otherwise of that condition of the knee?

A. Why, the remaining in the condition it is?
Q. Whether it w ill or not.
A. I  should think it would improve.
Q. And to what extent does that affect the use-

fulness of the limb at present?
A. I  do not think it affects it at all.
Q. Does it have any tendency to weaken the

limb?
40
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A. I  don’t think so.
Q. In yonr opinion does he suffer any conse-

quences from the injury to his head at this time?
A. Suffer any what?
Q. Any consequences from the injury which 

you saw on his head at this time.
A. In my opinion, no.
Q. Are there any other consequences of injury 

apparent in him now?
A. No.
Q. Except this deformity of the knee?
A. That is all.
Q. Can that deformity of the knee be cured by 

treatment ?
A. I  think it can be improved.
Q. And could it have been still more improved 

if  there had been earlier treatment?

Mr . W il s o n  : I  object. It  has been held 
in this state that i f  one be injured by the 
tortious act of another, and he employ re-
putable physicians, his responsibility as 
between himself and the tort feasor has 
ceased. It  would not be competent for this 
gentleman to prove that this boy’s condi-
tion might have been a great deal better i f  
they had employed Dr. Field or Dr. For-
man or some of these other distinguished 
experts who appear here for the defence. 
I  think that is the law of this state.

T h e  Co u r t : Isn ’t that so?
M r . St r o n g : I  think it is competent to 

show in every case that proper treatment at 
the time of the injury could have produced 
a better result than has occurred.

M r . W i l s o n : The Court of Errors and 
Appeals in the case of Bennett v. The New 
York & Long Branch Telephone Company 
met and decided that very question.

T h e  Co ur t  : That was my recollection of
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it. I  have not that case before me, but that 
is my recollection of what the court has de-
cided. Now i f  counsel can point me to any 
decisions showing that I  am wrong about 
that, they may do so.

M r . St r o ng  : I  have no decision at hand.
T h e  Co ur t  : My recollection is the other 

way.
M r . St r o n g : Does your Honor overrule 

10 it?
T h e  Co u r t : I  overrule it. I f  counsel 

has any case to cite to the Court I  would De 
very glad to hear it.

M r . St r o n g : I  have no case at hand at 
present to present to your Honor. I  can-
not always anticipate these questions as 
they arise in the evidence.

Q. Doctor, in your judgment is there any rea- 
20 son to apprehend that epilepsy may result from 

the injury to the head of this boy?
A. In my opinion?
Q. Yes.
A. No, sir.

Cr o ss-Ex a min a t io n  by Mr. Wilson:

Q. Doctor, this is not your rfirst experience as 
an expert in accident cases?

A . No, sir.
3° Q. And you are speaking now out o f abundant 

experience, not only as an expert surgeon, but as 
an expert witness?

Objected to.
M r . W i l s o n : Well, I  won’t press it then, 

i f  you object. I  only want to qualify him, 
that is all.

Q. Well, Doctor, you saw this boy twice? In 
40 your whole life you have seen him twice?
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A. Yes, sir.
Q. The first time was on the 8th of December, 

1905, and the second time was this morning!
A. Yes, sir.
Q. Did yon spend about as much time with him 

on the 8th of December as yon spent this morn-
ing?

A. I  don’t remember the exact time.
Q. Well, about the same time?
A. I  examined him on the 8th o f December, but 

I  didn’t take how much time I  occupied.
Q. A t any rate, your information as to his con-

dition is predicated entirely upon what you 
learned on those two occasions, on the 8th of De-
cember, and this morning?

A. Yes, sir.
Q. I  ask you whether or not you don’t think 

that a physician, a competent physician, who saw 
the boy immediately after he received the injuries, 
and who saw him twice daily for four weeks, and 
daily for a jperiod o f six months afterward, and at 
brief intervals during a period of twelve or fifteen 
months after that, would not have a better basis 
for his judgment than a surgeon like yourself, no 
matter how distinguished, who had only seen the 
victim of this accident twice.

A. I  don’t see how I  can answer that question.
Q. You don’t want to answer it?

Objected to.

Q. I  ask you what is the trouble with the ques-
tion. Don’t you understand it?

A. Yes, I  understand it.
Q. Well, are you too modest to answer it? Is 

that the trouble with it?
A. No.
Q. Then why don’t you answer it?
A. Well, I  will answer it; I  don’t think so.
Q. In other words, you are willing to put your 

judgment up against the man who had these op-
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portunities o f observation, and in your opinion 
your judgment is better than his?

Objected to. Question withdrawn.
M r . St r o n g : I  will present to the Court 

this objection: that counsel ought not to 
put to the witness questions which he knows 
are incompetent and which upon objection 
he immediately withdraws, merely for the 
purpose of suggesting to the jury some- 
thing which he knows is incompetent in the 
case.

T h e  Co u r t : I  don’t think it is open to 
that objection at all. You yourself have 
asked questions which when objection was 
made were withdrawn.

Mr . St r o ng  : I  think I  have stood by my 
guns in every case.

T h e  Co u r t : Nobody has questioned your 
motives, and I  don’t think you ought to 

20 question the motives of counsel on the
other side. The question is> withdrawn.

Q. Doctor, when you examined this boy you 
found a depresión in his skull?

M r . St r o n g : He didn’t say so.

Q. Well, you found a depression on the top of 
his head, didn’t you?

A. Yes, sir.
30 Q. And that is quite perceptible to the finger, 

when you put your finger in it?
A. Very slight.
Q. Well, it was perceptible, wasn’t it?
A. Yes, it was perceptible.
Q. And you are in doubt whether it was a mere 

depression o f the scalp or whether it was a de-
pression of the skull?

A. Yes, sir.
Q. You are honestly in doubt about that, aren’t 

you?4Ó



151

A. Yes.
Q. Now assuming that it was a depression in 

the skull— that is one of the possibilities, isn’t it?
A. Possibilities.
Q. You are in doubt about it yourself?
A. Yes, sir.
Q. Assuming now then that that is a depression 

' of the skull, would such a depression o f the skull 
be apt to give this boy a pain in his head?

A. I  think not. lo
Q. Don’t you think it would ever have given him 

a pain in the head?
A. I  think not.
Q. Why do you think not?
A. Well, that is merely my opinion.
Q. You must have reasons for it, Doctor?
A. I  don’t think it is extensive enough to give 

him a pain.
Q. Is that your only reason ?
A. That is my reason. ^
Q. Then some punctures of the skull would 

bring pains in the head?
A. Severe punctures.
Q. And how big a puncture would bring a pain 

in the head?
A. I  couldn’t tell.
Q. How small a puncture would not?
A. I  can’t state that.
Q. Then how are you able to state that this 

puncture is not big enough to give this boy a pain 
in the head, assuming that the skull is affected? *0

A. I  don’t think a puncture existed in this case.
Q. B\ut you have already said—we set out with 

the premise that you yourself are in doubt as to 
whether that depression is in the skull or scalp. 
Now I  say assuming that it is in the skull, do you 
want us to understand that the depression is not 
sufficient to produce pain in this boy’s head?

A. That is my opinion.
Q. Can you tell us how a big a depression in the 

skull would make a pain in the head? 40
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A. No.
Q. W hy can’t you?
A. Because I  don’t know.
Q. Then how do you answer the first inquiry?
A. I  merely give my opinion.
Q. How do you know that this depression of the 

skull would not produce pain?
A. In my opinion, I  said, it would not.
Q. How do you know that it would not?

10 A. I  don’t know.
Q. What is the basis o f your opinion?
A. Simply because I  think so. It  is a men-

tal—
Q. Well, now, Doctor, do you believe that this 

boy has had pains in his head since this accident? 
A. But I  think-----

M r . St r o n g : I  object.
T h e  Co u r t : I  think it is proper cross- 

examination.
20 M r . St r o ng  : I t  is not based upon what

the doctor has seen there. The question 
might call for his opinion of the evidence.

M r . W il s o n  : I  wish to found my question, 
i f  your Honor please, upon what he saw 
and the history of the case as the doctor 
knows it.

M r . St r o n g : I  withdraw my objection. 
I  think that is a proper question. The other 
was not.

30
A. What is the question?
(Question repeated.)
Q. I  mean as a result of the accident.
A. I  think not.
Q. You don’t think he ever had? Do you wish 

to be understood as saying that, doctor ?
A. I f  you will explain to me what you mean by 

pain.
Q. I  mean the same kind o f pain that Mr. Strong 

40 was talking about. You know the kind that he
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was talking about. You said he didn’t have any 
o f that kind of pain in his head. That is the kind 
I  am talking about.

A. I  don’t think so.
Q. You don’t think so?
A. No, sir.
Q. You don’t think that a boy struck by a steam 

engine with such vehemence as to throw him up 
over the top of the engine and throw him upon the 
ground, cut his head as you see still traces of that 
cut, would have pains in his head?

A. Not in this case.
Q. What was there in this case, Doctor, that 

immunized this boy from pains in the head?
A. I  don’t know.
Q. You have said, Doctor, that you didn’t be-

lieve that this boy had headaches accompanied by 
nausea as a result of this injury?

A. Yes, sir.
Q. You have said that, haven’t you?
A. I  think so. I  think I  said so. He can repeat 

the testimony.
,Q. Well, that is your recollection of it and it is 

mine.
A. That is my recollection.
Q. And you have suggested that probably this 

sick headache and nausea came from an over-
loaded stomach. Does that seem to you to be a 
reasonable explanation?

A. Very often the cause.
Q. And assuming now that this boy had been 

perfectly well prior to the 21st day of July, 1904, 
and that immediately afterward he began to have 
pain in his head, and after the duration of about 
six months, when he was immediately recovering 
from the shock and injury, during the period of 
fifteen months that has followed since that time, 
i f  he were having these recurring sick headaches 
accompanied by nausea as frequently as once a
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week and once in two weeks, you say in your 
opinion that came from overeating, do yon?

A. Overeating or indigestion.
Q. Or indigestion?
A . Yes.
Q. And the fact that this sickness followed an 

injury of that character and came on at recurring 
periods of a week and two weeks during a period 
of fifteen months would not make any difference 

10 in your opinion, would it?
A. No, sir.
Q. Not the least? You have suggested another 

cause that would make this boy have pains in his 
head and make him sick at his stomach— eye 
strain?

A. Yes.
Q. Did you examine his eyes?
A. No, sir.
Q. They could be examined and that matter de- 

20 finitely determined, couldn’t it?
A. Yes.
Q. And you haven’t seen fit to do it?
A. No, sir.
Q. And you have examined him twice?
A. No, sir; I  never had an opportunity.

. Q. Pardon me. You have examined him twice, 
haven’t you?

M r . St r o n g : He said he hadn’t an op- 
30 portunity.

Q. Has any opportunity been denied you to ex-
amine this boy whenever and wherever you wanted 
to examine him?

A. No, sir.
Q. Doctor, might not his eyes have been injured 

by this very accident— shock?
A. I  dont think so.
Q. You don’t think so?
A. No, sir.40
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Q. What nerve of the brain supplies the eye?
A. The optic.
Q. Is the optic any portion of the fifth nerve?
A. Well, Mr. Wilson, i f  you take me into anat-

omy, there is a good deal of it I  have forgotten.
Q. Well, I  am not. I  ask you, doctor—that 

is a fair question— as I  understand it, the fifth 
nerve distributes itself all over the side of the head 
here, doesn’t it, branches o f it?

A. I  don’t remember. 10
Q. You don’t remember?
A. No.
Q. Well, le t ’s put it this way: Assuming that 

the optic nerve was some part of the fifth nerve, 
and that the fifth nerve did distribute itself across 
the side o f the head, over the side of the head, 
assuming now that the head had been bruised and 
injured on that spot-----

M r . St r o n g : What spot? «0

Q. The side o f the head. Would that be apt, in 
your opinion, to result in pain and possible in-
jury to the eye?

A. I  don’t know.
Q. You don’t know? Suppose that his eyes had 

been perfectly good before the shock of such an 
injury, and immediately thereafter this condition 
supervened; what would you attribute the cause 
to, i f  you knew of no other intervening circum- gQ 
stance ?

A. Well, I  don’t know.
Q. Well, you would attribute it to the injury, 

wouldn’t you, now, i f  you knew of no other inter-
vening circumstance?

A. I f  every other thing was .thrown out and his 
eyes were examined?

Q. Certainly, i f  every other thing was thrown 
out, you would attribute it to the injury, wouldn’t, 
you ? 40
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A. And found no other cause.
Q. Well, you know of no other cause, do you, 

doctor?
A. I  have not examined his eyes.
Q. Pardon me. You ought to answer that ques-

tion. You don’t know of any other cause, do you? 
A. No.
Q. And from the history of this case as you 

now understand, it, it is more reasonable to believe 
10 that that thing came from the blow of this injury 

than that it came from some condition of the eyes 
such as you refer to, isn’t it?

A. I  don’t think so.
Q. Now, doctor, let me ask you this: You say 

that you don’t think the boy has had any pain in 
his head?

M r . St r o n g : A s a result of this injury.

Q. As a result of this injury, during the last 
fifteen months. You have said that, haven’t you? 
Do you think he has had any pains in his head at 
all?

Objected to.
T h e  C o u r t : I t  is proper cross-examina-

tion.
M r . St r o n g : The objection is that the 

doctor’s belief whether the boy has had 
pain in his head is not competent. I t  must 

30 depend on what the doctor may have heard
from somebody.

T h e  C o u r t : Well, you called this doctor 
as an expert, and he says he has had two 
opportunities to examine the plaintiff. Now 
I  think it is fa ir and proper to cross-ex-
amine to test his competency.

M r . S t r o n g : M y objection is that it calls 
fo r the doctor’s belief of statements made
to him by other persons.

40



157

T h e  Co u r t : Well, i f  yon are going to 
object on that ground, it strikes out every 
bit of his testimony from the time that he 
gave his name np to now. Proceed with 
the examination.

M r . St r o n g : I  pray an exception.
T h e  Co u r t : Well, I  will consider. I  

don’t know whether I  will, Mr. Strong, to 
that or not. I  don’t think it is a fair ob-
jection, but I  will consider it.

M r . St r o n g : Well, I  pray an excepton, 
and wish my prayer for an exception to be 
entered.

T h e  Co u r t : Yes, that will appear on the 
record.

Q. My inquiry is, do you think the boy has had 
any pain in his head during the last fifteen 
months.

A. I  don’t know.
Q. You don’t think anything about that?
A. I  don’t know. I  have no evidence of it.
Q. Certainly, i f  he would come into your office 

for treatment and tell you his story you would 
have no evidence of it except his story, would 
you?

A. No.
Q. What?
A. I  would have none but his story.
Q. You have examined this boy thoroughly, 

haven’t you?
A. Yes.
Q. Gone over him from top to toe?
A. Yes.
Q. I f  he has pains in his head and has had 

pains in his head, and you don’t attribute the 
cause of those pains to this injury, what do you 
attribute them to?

A. I  cannot answer that.
Q. I t  doesn’t occur to you that the injury and

10

20

30

40



158

the history of the injury presented the most rea-
sonable explanation for the pains in the head?

A. No, not to me.
Q. That doesn’t seem so to you!
A. No, sir.
Q. Now doctor, directing yonr attention a mo-

ment to Lis knee, there is a deformity there, isn’t 
there ?

A. Slight.
10  Q. The kneecap is not relatively in the same 

position as the kneecap of the right leg, is it?
A. Yes, I  think it is.
Q. Don’t you think that the left kneecap is 

lower than the right?
A. No, it don’t strike me so.
Q. Yon don’t observe that?
A. No.
Q. Did yon discover that his left leg was short-

er than his right?
20 A. No.

Q. Did you measure to find out?
A. No.
Q. Don’t you think that was a very proper 

thing for you to do?
A. I  didn’t see any reason why I  should.
Q. A t any rate you didn’t?
A. No.
Q. You think a man who has got a leg that is 

a half inch shorter than the other leg, that his 
30 short leg is just as good as the other leg?

Me . St e o n g : I  object. There is no testi-
mony that his leg is a half inch shorter than 
the other.

Me . W il s o n  : What is the testimony, an 
inch or a quarter?

T h e  Co u e t : The question is proper. 
Proceed.

Whereupon the defendant, by its coun-
sel, prays a bill of exceptions, which is 

40 hereby allowed accordingly.
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Q. What do yon say about that, Doctor, a man 
with one leg a little shorter than the other; is the 
short leg just as good as the long leg?

A. I f  it is perfectly well.
Q. Well, suppose it is not perfectly well; sup-

pose it is so that when he walks on it a mile it 
begins to hurt him; is that just as good as the 
other leg?

A. No, i f  it begins to hurt him it isn’t.
Q. Is there anything in the condition of that 

leg as you found it that would make it impossible 
for that boy’s leg to ache and hurt him after 
walking a mile.

A. I  found no reason why it should.
Q. Do you wish to be understood as saying that 

that boy, upon walking a mile would not have pain 
in that leg, or by using it in any other physical ex-
ertion ?

A. In my opinion I  don’t see why it should.
Q. Well, upon what do you base that opinion?
A. By the appearance of the leg.
Q. Did it bear any appearance of having been 

injured?
A. There is a scar there.
Q. What?
A. A  scar.
Q. Is that all the appearance?
A. And the extension is not quite complete.
Q. Is that all you observed?
A. That is all.
Q. Whether he would have pain or not in the 

use of that leg, in your opinion, would depend 
entirely upon his truthfulness, wouldn’t it?

Objected to.
T h e  Co u r t : I  don’t see what objection 

there is to that question of this witness on 
cross-examination. He has a right to test 
him in every possible way.

M r . S t r o n g  : The doctor said he was 40
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judging from the appearance of the limb, 
not the boy’s truthfulness.

T h e  Co u r t : The question is perfectly 
proper.

Whereupon the defendant, by its coun-
sel prays a bill o f exceptions, which is here-
by allowed and sealed accordingly.

A. I  think it would.
Q. It would depend entirely upon his truth-

fulness !
A. Yes, sir.
Q. You think that the left leg is just as good as 

the right leg?
A. I  think so.
Q. And having assumed that, and having as-

sumed that you said that, what did you mean when 
you said you thought the left leg would improve! 

A. The extension is better now than when I  
■ saw it in December.

Q. No, but pardon me. That is not responsive. 
You have just said—

M r . St r o n g : Let him finish.

Q. A ll right; go on and finish, Doctor.
A. Well, that is all.
Q. Have you finished!
A. Yes, sir.
Q. You have just said that you thought the left 

° leg was just as good as the right leg !
A. Yes, sir.
Q. In your direct testimony you went on at 

some length to say that you thought it would im-
prove. What room for improvement was there! 

A. The extension was better.
Q. Is there some impairment of extension now!
A. A  slight.
Q. Does that impair the usefulness of the leg! 
A. No.

40
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Q. Then how would there be improvement? 
What in the mischief is the nse of extending the 
leg i f  it don’t make the leg any better ?

A. The extension now is so near perfect that it 
does not affect the usefulness, is the only way that 
I  can explain it ?

Q. Then the improvement is a mere tribute to 
the ethics o f the thing rather than the usefulness,
I  suppose; is that it?

A. No, I  don’t understand it that way. 10
Q. Have you known o f cases of epilepsy follow-

ing head injuries?

A. Have I  known personally?
Q. Yes.
A. No.
Q. You have had a very extensive experience, 

Doctor, as a surgeon, haven’t you?
A. Quite.
Q. Seen hundreds o f cases of head injuries, oa 

haven’t you?
A. Yes, I  think so.
Q. Are you able to say, Doctor, that epilepsy 

will not follow and overtake this boy?

Objected to. Objection overruled.

Whereupon the defendant, by its counsel, 
prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.

i

A. From my experience I  think not.
Q. You predicate your answer purely upon your 

experience ?
A. Yes, sir.
Q. Have you read upon the topic?
A. Yes, sir.
Q. What authorities have you read?
A. I  have read Osier.
Q. A t how remote a time does Osier say epilep-

sy may follow an injury of this character?
A. H e does not give injury as one of the causes. 40
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Q. Does not suggest it as one of the possibili-
ties?

A. No, sir.
Q. Well, is it one of the possibilities?

Mr . St r o n g : I  object. I t  is not a ques-
tion of possibilities, but probabilities.

Q. Well, is it one of the probabilities? That is 
the first inquiry?

A. In my opinion I  think not.
Q. Do you mean to say that, Doctor, in your 

opinion now, that a blow upon the head can never 
be one of the superinducing causes of epilepsy?

A. In my opinion, no.
Q. Never?
A. In my opinion, no.

Dr . D. McL e an F o r ma n , sworn for defendant.

oq D ir e c t  E x a min a t io n  by Mr. Strong:

Q. Doctor, you are a practicing physician and 
surgeon?

A. Yes.
Q. Here in Freehold, I  believe?
A. Yes, sir.
Q. How many years have you pursued your 

profession?
A. Forty.
Q. A  graduate of what medical institution?

3 Q A. College of Physicians and Surgeons of New 
York.

Q. Have you seen this boy Andrew Defguard? 
A. Yes, sir.
Q. Saw him on the stand yesterday?
A. Yes, sir.
Q. And did you also examine him?
A. This morning.
Q. In  connection with Dr. Field and Dr. Tay-

lor?
A. Yes, sir.

40
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Q. State what i f  anything you found in your ex-
amination.

A. The boy has a scar on the top of the head, 
a little to the left o f the median line, with a slight 
depression o f the scalp and possibly a slight de-
pression of the parietal bone. He has a scar over 
the right eye, over the right eyebrow, a slight scar; 
and his left knee shows some indication of prev-
ious inflammation that he has had there.

Q. Is that all you found? 10
A. Substantially.
Q. In your opinion does the boy at this time 

suffer any consequences from the injury which 
you spoke of to his head, the back part of his 
head?

A. I  think there is doubt about that. By that 
I  mean to say that it is uncertain whether the head-
aches and the sick stomach that the boy has are 
due to the injury to the head. It may be due to 
other causes. 9n

Q. What other causes?
A. It  may be due to defective vision, what we 

call due to eye strain, what we call astigmatism; 
or it may be due to his digestive organs.

Q. Bid you examine his eyes?
A. Not technically, no, sir.
Q. To make a proper examination in order to 

determine whether the headaches and vomiting 
were due to eye strain, what would you have to do ?

A. I  am not competent to make any examina-
tion. That belongs to the specialty of the eye 30 
surgeon.

Q. A  specialist in that branch?
A . In  that branch.
Q. Is it or not a common thing with boys of 

that age to develop trouble with their eyes, as-
tigmatism?

A  Yes, it is quite a common affection, and it 
w ill produce just such headaches and attacks^ o f 
vom iting as this boy has. I  should not be willing 
to say that the symptoms that he has are due to
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the injury of the head until the eyes had been ex-
amined and the condition of the kidneys had been 
examined, and all the other causes of such symp-
toms had been eliminated by positive examina-
tion.

Q. It might come then from a condition of the 
kidneys ?

A. Yes.
Q. Did you see anything to indicate the proba- 

10 bility of epilepsy occurring in this case?
A. Epilepsy is a very remote possibility. It 

does occur after injuries of the head in a very 
small percentage of cases—very small. There is 
nothing that indicates it here.

Q. Would the irritability spoken of by some of 
the witnesses indicate epilepsy in this case?

A. I  think not, sir.
Q. The injury over the eye, was that entirely 

healed ?
20 A. Oh, yes; that is a trivial in ju ry; just a 

little flesh wound; had nothing to do with the boy’s 
condition.

Q. Then the only other thing that you found 
was his knee?

A. Yes, the knee.
Q. What did you say as to the condition of the 

knee ?
A. The knee is slightly enlarged, only an eighth 

of an inch larger than the knee on the other side; 
oq and that might occur without there being any in-

jury there at all. People’s knees differ in size to 
that degree. There is a slight contraction of the 
tendons that gives an apparent shortening of the 
limb, that makes the boy limp a little bit; but at 
present there is no indication of any serious 
trouble in the joint, and I  should think that he 
would ultimately recover the perfect use of his 
limb.

Q. There is at this time some impairment of 
the power to extend the limb, is there?

40
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A. Yes, just a slight impairment.
Q. That you think will disappear in time ?
A. I  think so, sir.

Cross  E x a m in a t io n  by Mr. W ilson:

Q. Doctor, then it is true, is it not, that epil-
epsy is one of the things that may follow a head 
injury?

A. Yes, sir.
Q. Were you and Dr. Field educated in the 

same medical university?
A. Yes, sir.
Q. Studied the same books, I  suppose?
A. I  don’t know about that, sir.
Q. A t any rate, you are doing service as sm 

geons in the same hospital at Long Branch?
A. Yes, sir.
Q. Wise men don’t always agree?
A. I  believe not.
Q. And, Doctor, your opinion, after all, you are 

modest enough to say, is a mere human judgment 
that may be entirely erroneous?

A. Certainly.
Q. You have had the experience of having said 

of people that they were out of danger and were 
going to get well and they have died on your 
hands in a few hours, haven’t you?

Objected to.
T h e  Co u r t : I  don’t think it is an im-

proper question.

A. Yes, I  have had people die when I  didn’t 
think they were going to die.

Q. And you did your best for them notwith-
standing?
, A. Yes, sir.

Q. Now, Doctor, to ask you about this knee a 
minute: there is every trace of an injury there, 
isn’t there?
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A. I  think there has been an injury of the knee.
Q. And there is some diminution of power 

there in your opinion!
A. Yes, slight.
Q. And there is loss of extension, as you have 

already said! Did you observe that one leg was 
shorter than the other!

A. It  is an apparent shortening from contract 
tion of the tendons, I  think.

10 Q. Would you say it was at all impossible, that 
that boy, having had such a history) of injury, 
might experience pain now from the constant use 
of his knee! Would you say that was an impossi-
b ility!

A. No, I  think he might have pain.
Q. Would you say that it was impossible that 

he might have pain in his head at this late day, 
having received the injury that he did receive!

A. I  think he might have pain.
20 Q. Now, Doctor, as I  understand it, while you 

do not say this pain in his head could not come 
from that source, you have very ingeniously sug-
gested other possible causes of pain!

M r . S t r o n g  : I  object to your character-
ization.

Question withdrawn.

Q. You have suggested, Doctor, that the head-
ache might come from indigestion!

30 A. Yes.
Q. That is so, isn’t it !
A. Yes.
Q. Now when you made this examination of 

the boy did you endeavor to find out whether he 
had indigestion or not!

A. No, sir; I —
Q. Pardon me. You made no such effort, did 

you!
A. No, sir; my opinion was based upon what I40
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had heard of the boy’s history as he gave it him-
self and by Dr. Beach.

Q. But i f  he had come to your office, Doctor, 
for treatment as a private patient, and he said,
‘ * Here Doctor, I  have got a pain in my head, and 
I  have had it once a week and once in two weeks 
for the last fifteen months, ’ ’ and you had endeav-
ored to treat it, you would have first sought to 
find the cause o f that pain, wouldn’t you! Your 
mind would have at first reverted to the stomach 10 
as the cause of it?

A. Yes, I  would have thought of that first.
Q. I f  you had thought of it you would have at 

once asked him about his digestive apparatus, 
wouldn’t you?

A. Yes, sir.
Q. Did you ask this boy anything about it?
A. No, sir. I  did ask his mother.
Q. Another thing you would have done i f  you 

had wanted to determine the cause o f this boy’s 20 
pains in his head,for the purpose of eliminating 
all other causes except the true cause, you would 
have determined the condition of his kidneys, 
wouldn’t you?

A. Yes, sir.
Q. You would have examined his urine, 

wouldn’t you?
A. Yes, sir.
Q. W ith a view o f determining whether he had 

albumen in his urine? 30
A. Yes, sir.
Q. Did you examine the boy’s urine?
A. No, sir.
Q. How long would it have taken you to apply 

the test for albumen in this boy’s urine?
A. I f  I  had had a sample—
Q. F ive minutes, wouldn’t it?
A. Yes, whenever I  had a sample.
Q. And you don’t know yet whether this boy’s 

pains in his head came from his kidneys ?
40
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A. No, sir.
Q. Another thing that yon would have endeav-

ored to eliminate i f  he had come to your office for 
treatment would have been astigmatism?

A. Yes, sir.
Q. You are not an eye surgeon?
A. No, sir.
Q. Astigmatism is nothing more or less than 

the fact that one eye has a focus here and the 
10 other has a focus at another place?

A. That is one of the resu!ts of it.
Q. And in his efforts to change the focus he 

causes the eye strain and pain?
A. Yes, sir.
Q. Notwithstanding the fact that you are not an 

eye surgeon, you could have determined whether 
or not the boy had astigmatism very easily,
couldn’t you? # .

A. No, that requires an analysis that 1 am not
20 prepared to make. .

Q. Couldn’t you have determined it by the use
of glasses ? _

A. Well, I  am not equipped to do that.
Q. You are not competent?
A. No, I  am not competent.
Q. A ren ’t you competent to make a test whether 

there is astigmatism present, without determin-
ing the degree of it?

A. No. ■
30 Q. A t any rate, you are a railroad surgeon,

aren’t you?

Objected to.

Q. One o f them?

Objected to. Question withdrawn.

Q. A t any rate, you have been retained for the 
purpose of giving testimony to this case, Doctor?

Objected to.40



169

A. What do you mean by being retained? De-
fine it in your question.

Q. I  think that required no response?

T h e  , Co u r t  : I  think so. I  think the 
Doctor understands it. I f  the doctor says 
he doesn’t understand it—you understand 
it, don’t you, Doctor?

A. Yes, sir.
Q. I  don’t mean that in any offensive way, 

That is a part of your business as much as it is 
a part of mine?

A. I  have been retained, sir.
Q. I  don’t mean that in any offensive way, but 

you have been asked by the railroad to make this 
examination?

A. Yes.
Q. And you have gone about it, and sat here all 

day yesterday and had the boy under observa-
tion, didn’t you?

A. Yes, sir.
Q. And you asked for an examination this 

morning? '
A. Yes, sir.
Q. Didn’t ask for it yesterday?
A. I  didn’t ask for it this morning, sir. I  made 

the examination at the suggestion of counsel.
Q. Of counsel?
A. Yes, sir. I  have not asked for an exami-

nation.
Q. A t any rate, as soon as the suggestion was 

made the boy was offered up for examination 
not sacrifice— wasn’t he— for examination, I  mean?

A. He was offered for examination, yes.

M r . S t r o n g : What did you say about 
sacrifice ?

M r . W i l s o n  : I  withdraw that.

Q. Before you examined this boy and when you

10

20

30

40



170

were first retained as an expert by the railroad, 
your mind was alert to the fact that the pain in 
his eye might have come from eye strain and as-
tigmatism? Your mind was alert to that, wasn’t 
it?

A. Yes, sir.
Q. Did you suggest to those who were guiding 

the destinies of the defendant here that a test 
should be made for astigmatism?

10 A. I  did not.
Q. Doctor, don’t you think i f  you had done 

these things that we speak about, endeavored to 
eliminate the possibility of indigestion, endeav-
ored to eliminate the possibilties o f albumen 
in the urine, the condition of the kidneys, and en-
deavored to eliminate the possibility o f astig-
matism, that your opinion as to the cause o f this 
pain would be very much more satisfactory?

A. Certainly.
20

Dr . E d w a r d  E. T a y l o r , sworn fo r  defendant.

D ir e c t -E x a m in a t io n  by Mr. Strong:

Q. You are a physician and surgeon, Doctor? 
A. Yes, sir.
Q. Practicing where?
A. In Middletown, New Jersey.
Q. How long an experience have you had in 

3 q your practice?
A. About fifty years, a little more.
Q. W ere you a surgeon during the war?
A. Yes, sir; went through it all.
Q. And have been practicing ever since, eh?
A. Yes, sir.
Q. Have you examined this boy Andrew Def- 

guard ?
A. I  beg pardon.
Q. Have you examined the plaintiff in this case, 

40 the boy?
A. Examined him this morning, yes, sir.
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Q. W ith reference to what?
A. With reference to injuries to the head and 

to the knee.
Q. And what did you find?
A. Well, I  didn’t find much wrong anyway. I  

found a very slight trouble with the head, and it 
was very slight indeed— almost amounts to 
nothing, in my opinion, at any rate.

Q. Where was that?
A. That was in the top of the head near one 

side of the parietal bone.
Q. Just describe what you found there as well 

as you can ?
A. I  saw plenty of hair on top of his head, but 

a very slight cicatrix, and the depression was al-
most nothing. In fact, I  would not know it was 
there at all i f  it had not been suggested to me that 
it possibly was there.

Q. In your judgment, Doctor, does that boy suf-
fer anything in consequence of that inquiry which 
you saw to the back part of the head ?

A. Has he suffered?
Q. Yes; are there any consequences to the boy 

at this time from that?
A. I  cannnot conceive of any, no, sir.
Q. Suppose that he has sick headaches and 

vomiting spells as often as once in, two weeks, or 
even as often as once a week; would you attribute 
it to the injury to his head ?

A. I  wouldn’t think of such a thing, no, sir. I  
would not attribute it to that i f  he had been a 
patient coming to my office, without any history 
of his injuries or anything of the kind, even i f  I  
had examined his head; because a headache can 
occur from many different causes.

Q. Give us an idea of some of the causes that 
might produce these headaches?

A. Why, indigestion, overloading the stomach, 
racing, tearing, playing— all such things, would 
have a tendency to.

10

20

30

40



172

Q. Might it be due to the condition of the 
kidneys ?

A. I t  might have been due to the condition of 
the kidneys, yes. I  don’t know that I  ever had a 
case where the kidneys were affected and produced 
headache.

Q. What would you say as to the condition of 
the eyes having something to do with it?

A. That is a very common thing, sir, to produce 
headache from the condition o f the eyes. W e 
frequently hear of that. You see a great many 
children at this day wearing glasses, and other 
people too, because their eyes pain them.

Q. And do troubles with the eyes or not 
frequently develop at that age, twelve or fourteen?

A. Yes, it is a common thing. You see a great 
many children wearing glasses from the affection 
o f the eyes, troubles with the head.

Q. Now tell me as to the condition o f the knee 
20 that you spoke of.

A. Well, at the present time I  would not con-
sider it anything at all serious, not at all.

Q. Just describe what it is.
A. There was a very slight contraction, very 

slight indeed; and the limb, one was the very least, 
very little larger than the opposite side, the other 
limb, at the knee or below the knee, just at the 
head of the bone.

Q. Is there some impairment of the extension of 
30 the knee now?

A. Very little. W e had him stand on a table 
He could stand up very straight, and both feet to-
gether nicely. I  don’t think i f  a person had not 
been told that there was a contraction there that 
they would have noticed it.

Q. Is there anything there that will be per-
manent at all?

Mr . W i l s o x  : He says there is nothing 
40 there.
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M r . S t r o n g : No, he says there is a slight 
impairment there at this time.

Objection withdrawn.

Q. I  ask yon whether that condition, whatever 
there is there now, is likely to be a permanent de-
formity?

A. I  don’t think so. That is my opinion of it. 
I  don’t know what may happen to it.

Q. Did you see anything to indicate that the 
boy will have epilepsy as a result o f the injury 
to his head?

A. No, s ir ; I  haven’t seen anything of the kind. 
I  saw no conditions that would have a tendency to 
make me believe that he would have epilepsy.

Cros s  E x a m in a t io n  by Mr. W ilson:

Q. I f  this boy had been cheerful and sprightly 
before an accident o f this character and had 
immediately afterwards shown a marked change 
in disposition, becoming peevish and fretful and 
perverse, would that indicate anything to your 
mind?

A. Well, i f  I  had known the child-----
Q. Pardon me. My question precludes any 

other conditions except the conditions imposed 
by the question.

A. Please repeat it again.
(Question repeated.)

M r . S t r o n g : I  object to the question; 
those conditions not being present in,this 
case or testified to.

T h e  Co u r t  : Oh, they have been testified 
to.

Whereupon the defendant, by its counsel, 
prays a bill of exceptions, which is hereby 
allowed and sealed accordingly.
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A. Really I  couldn’t answer that intelligently. 
O f course I  don’t know.

Q. Pardon me. The question is whether that 
would have any significance in your mind. You 
can answer that.

A. Please repeat it again.
(Question repeated.)
A. I  don’t know that it would; no, sir; I  don’t 

think it would.
10 Q. You would not attribute that change in the 

disposition to the injury?
A. I  would not, no, sir; not at the present ap-

pearance of that wound, my present knowledge of 
it.

Q. Pardon me, Doctor; my question did not 
imply the present appearance of the wound.

A. Well, I  never saw it any other time.
Q. I  am not asking you when i f  ever you saw i t ; 

I  am asking you whether those two facts put side 
20 by side would not indicate to your mind something 

about this; suppose you never saw anything of it. 
Suppose a boy that had a cheerful, sprightly dis-
position met with an accident such as this one, 
and received a cut in the back of his head, and 
immediately after that his disposition changed 
and he became peevish and fretful and cross: 
would that indicate anything to your mind?

A. I  don’t know that it would.
Q. Isn ’t it true that dispositions are changed 

30 bv occurrences of that sort, Doctor?
A. Yes, I  suppose it is.
Q. Then if  it is true that dispositions are thus 

changed, and that was the only cause you knew of, 
you would attribute it to that cause ?

A. I  never saw—
Q. Pardon me; i f  you didn’t know of any other 

cause.
A. Not entirely to that cause.
Q. I f  you didn’t know any other cause what 

40 would you attribute it to?
A. His education.
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Q. Yon think his education can all change in 
twenty-four hours?

A. No, sir.
Q. The boy was cheerful one week and immed-

iately afterwards his disposition was changed.
A. I f  he had a bolt over the head I  might con-

sider it of course.
Q. And you would consider it, wouldn’t you?
A. Yes, sir; I  might.
Q. Now this hole in his head, you felt it, Doctor, 

didn’t you?
A. No, I  didn’t feel any hole at all.
Q. Did you put your finger on his head?
A. Yes, I  tried to find it, tried my best to find 

it.
Q. You put your finger on and couldn’t find 

anything ?
A. Yes, sir.
Q. You don’t mean that. Doctor, do you?
A. Yes, sir; I  do.
Q. You couldn’t find anything on his head?
A. I  tell you I  felt the hair there, and next came 

the scalp, but i f  there had been a hole there it had 
grown up, filled out.

Q. (To  the plaintiff.) Come up here, son.

Plaintiff complies.

Q. This is the same boy, and he has got the 
same head and the same hair and you have got 
the same fingers. Now let me take your finger, 
Doctor. Do you feel any hole there?

A. I  do not.
Q. You don’t feel any hole there?
A . No, sir.
A. Does that feel smooth here?
A. Yes, that feels smooth.
Q. I  am going to let the foreman of the jury—

Me . St eong : This jury felt all they 
wanted to yesterday.
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M r . W i l s o n : Then you don’t want the 
foreman of the jury to feel?

M r . S t r o n g : Yes, go on. You had bet-
ter let the foreman of the jury find it for 
himself. See i f  he can find it without your 
assistance.

M r . W i l s o n : A ll right. (To  the ju ror:) 
Do you feel anything?

Objected to.
M r . W i l s o n : I  submit the boy ought to 

show the jury. (To  the plaintiff:) Tell the 
jury where your scar was.

Plaintiff indicates.

Q. Doctor, you couldn’t find anything there 
now, eh ?

A. No, sir; not enought to make me believe 
that there was an injury.

20 Q. Oh, are you qualifying it now? The query 
is whether you say now there is any evidence of a 
depression in that boy’s skull.

A . I  wouldn’t have found it i f  some one hadn’t 
told me before.

Q. Then you do find it, do you?
A. No, sir.
Q. Then what do you mean by saying that you 

wouldn’t have found it i f  somebody hadn’t told 
you ?

30 A. Because you have to look for those things.
Q. Then did you find it?
A. No, sir; I  didn’t find any depression there.
Q. You don’t feel any even now, do you?
A. No, sir.
Q. Doctor, the boy complains of pain in his leg 

when he uses it a good deal. Would that be a 
natural consequence o f such an injury as he re-
ceived?

A. I t  might be a natural consequence from an
40
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injury of that kind, or from violent play, racing 
and running, football and baseball.

Q. But we know in this case that it did not 
come from football and baseball; it came from 
something else.

Objected to.

Q. The question is whether the condition in 
which you found that leg in your opinion would 
be such as that the boy might experience pain if 
he used it a good deal.

A . He might tire a little, yes; racing, playing; 
he would feel it, probably.

Q. Would the tiredness of it bring pain too, in 
your opinion?

A. Yes, after playing he would have an aching 
sensation in the limb.

Q. And i f  he chose to work instead of play he 
would have the same effect, make it hurt as bad?

A. Might possibly, yes.
Q. Wouldn’t it probably?
A. I f  he didn’t favor the leg at all.
Q. In your opinion would an injury such as this 

boy suffered result in giving him pain in the 
head?

A. I  don’t think so, ilo, sir.
Q. You don’t think so?
A. That is my opinion; no, sir.
Q. How much of an injury would give a man 

or a boy pain in the head, do you think, an injury 
on the head?

A. How much of an injury?
Q. Yes, on the head.
A. That is a question that I  cannot answer 

either. I  can make your head perhaps hurt you, 
i f  I  had the proper means to do it with.

Qi Y o u can make a man’s head hurt him?
A. I  think I  could, yes, i f  I  hit it hard enough.
Q. What is concussion of the brain?
A. Concussion o f the brain?
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Q. Yes.
A. I t  is a blow upon the head that will perhaps 

produce a rupture of a small bloodvessel.
Q. May concussion of the brain be produced by 

a blow on the head?
A. Concussion o f the brain, yes, sir; very 

easily.
Q. And that is the ordinary way in which it is 

produced, isn’t it?
10 A. Very apt to be, yes, sir.

Q. Let me ask you this: whether or not high 
fever is an incident^ is a symptom, is one of the 
things that accompanies concussion of the brain.

A. Well, yes, oftentimes.
Q. Let me ask you whether or not the invol-

untary discharge of urine is one of the things that 
comes with concussion of the brain.

A. O f urine or the bowels, either one.
Q. Would the fact that a person was delirious 

be one of the things that might follow concussion 
o f the brain? Is that one o f the things— out of 
their head, irrational ?

A. Yes, they would be unconscious, perhaps.
Q. And coma is another indication of it, isn’t 

it?
A. Yes.
Q. Now let me ask you this question: Assum-

ing a person to have been perfectly well, and on 
the 21st day o f July, 1904, to have been struck by 
a railroad engine while riding in a wagon, thrown

30 up in the air to the height of the tender and fallen 
upon the ground; picked up with a contused wound 
on the top of the head here, two of them; a wound 
over the eye, a cut; assuming that this person for 
nine days had a fever ranging from 102 to 103 
degrees, was delirious, had incontinence of urine, 
and continued in that condition for a period of 
nine days; would that indicate to your mind that 
the patient was suffering from concussion of the 
brain ?

40 A. Not necessarily so.
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Q. Well, would it suggest concussion to you?
A. Oh, i f  I  had known that he had had an in-

jury on the head.
Q. Well, my dear sir, my question presupposes 

that. You have got to know that i f  you answer 
the question. I  am assuming now that the person 
had this history that I  have told you. It  is not 
for you to say whether it is true or false. I  ask 
you wth that history behind it, and you saw a 
patient lying there nine days with a fever from 
102 to 103, incontinence o f urine, and coma and 
delirium, would you regard that as coming from 
concussion of the brain ?

A. I t  would indicate that it came from the in-
jury to the head some way or other, yes, sir.

Q. Would those symptoms be inconsistent with 
concussion of the brain?

A. They are sometimes, yes, sir.
Q. Would they be?
A. They might be.
Q. And i f  you didn’t make your diagnosis of 

concussion of the brain, what would your diagno-
sis be with those facts before you?

A. I f  I  didn’t make my diagnosis from concus-
sion of the brain?

Q. You don’t understand the question, Doctor. 
You had better have it repeated again.

Question repeated.

A. Might have been some other acute attack, 
with the grip.

Q. W ith grip?
A. Yes.
Q. And indigestion?
A. Yes, sir.
Q. And astigmatism?
A. No, I  haven’t said anything about astigma-

tism. You haven’t asked me any questions about 
it.

Q. You think i f  you were called in to see a boy
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on the 21st of July, 1904, known to be healthy and 
vigorous the day before, or the morning of that 
day, who had had an accident, a collision with a 
iailroad engine, thrown in the air as high as the 
tender of the engine, picked up wounded in the 
head at this point which you have referred to and 
I  have referred to in this examination, picked up 
unconscious, for nine days continued in a condi-
tion of coma or showing delirium, and had a tem- 

10 perature, of 102 to 103 for nine days, and had in-
voluntary passage of the urine, you think that 
person might have the grip?

A. No, I  didn’t say so. He might have rising 
temperature without—

By Mr. Strong:
Q. Well, suppose the boy had concussion of the 

brain at that time; would that necessarily have 
any permanent effects?

20 A. A t the present time ?
Q. Yes.
A. No, sir; I  don’t think so.

B o t h  S id e s  R e s t .

M o t io n  f o r  D ir e c t io n s .

M r . S t r o n g : I  desire to move for the direction 
of a verdict in favor of the defendant upon the 

30 ground, first, that under the circumstances in this 
case the negligence of the driver is a bar to the 
recovery by the plaintiff in this action; that the 
negligence under the circumstances proved would 
be imputable to the boy and would be a bar. The 
negligence of the driver I  think is very clear.

Upon the second ground, that even if  the negli-
gence of the driver is not to be imputed to the boy, 
a recovery in this action cannot be had, because 
the boy himself was negligent. They were pro- 

40 ceeding in this empty farm wagon toward this
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crossing, and stopped at a distance of some sixty 
feet from the crossing.

M r . W i l s o n  : Forty or fifty, the proof is.
M r . S t r o n g : Well, the boy said they stopped 

opposite Edwards’ storehouse there, which is 
shown to be in the neighborhood of between fifty 
and sixty feet by the map. A t any rate they 
stopped there, and as the gates were raised they 
went forward. Now there was an opportunity 
to have looked in the direction from which this 10 
engine came and to have seen a distance of 1900 
feet down the track while traversing a consider-
able portion of the distance from the stop until 
they came to the place where they were injured. 
The boy does not claim that he made any effort 
at all to look or that he listened at all for any 
sounds. In fact, he does not claim that he made 
any effort whatever, either by looking or by listen-
ing, to ascertain whether or not an engine might 
be approaching as this, engine was approaching. 20 
Now it is true there were either three or four or 
five of these coal cars standing near the crossing 
which prevented an observation for some 200 feet; 
a distance of 200 feet down, was cut off, we will 
say, by these coal cars. But certainly there was 
the more reason on that account that any one ap-
proaching the track should exercise vigilantly his 
sense of hearing. There have been quite a num-
ber of cases in this state in the Court of Errors 
and Appeals that the principle has been laid down 3 c 
that a person approaching a track whose sense of 
sight is obscured, must all the more exercise his 
sense of hearing. Now this boy does not claim 
that he was paying any attention whatever to his 
surroundings. He was not using his eyes, not 
using his ears, as far as we know. We have no 
testimony in the case, and he actually tells us that 
he never saw this engine, even to the time he was 
struck. He doesn’t know what struck him. He 
was thrown into the air without actually knowing 40
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wliat hit him. Now it cannot be said that a per-
son who confesses to that state of facts has exer-
cised his eyes.

Now the testimony is clear in the case that at 
a point ] 6 feet from the nearest rail of the south 
bound track there was a clear view. A t that poi^t 
the persons in the wagon had gotten entirely be-
yond the obstruction of these coal cars. There 
was absolutely nothing during the last sixteen 

10 feet before they reached the nearest rail of this 
track that would prevent a view of 1,900 feet in 
the direction from which this train came. Be-
yond that, it is testified by one witness in the case 
who speaks perhaps most positively of all, and 
who had the best opportunity of all of seeing,—
I  mean the uncle of the boy, that man B row n,-- 
he says that the accident occurred upon the fourth 
track, which was the siding track, not the north 
bound running track. And if  that is so, i f  the ac- 

20 cident occurred upon that track, then there was 
twelve feet more besides the sixteen feet, making 
twenty-eight feet, during which the occupants of 
that vehicle had unobstructed view for 1,900 feet 
down the track. During that twenty-eight feet 
everything that has been testified to here in the 
nature of obstruction, everything that there could 
have been to obstruct the view in that direction, 
had ceased to have any effect. Now why did not 
this boy see? It  may possibly be that i f  he had 

o0 seen this engine approaching, there might have 
U been some uncertainty in his mind as to what 

would have been the proper course to pursue i f  
that situation were presented, i f  it had been seen, 
i f  it had developed here in the case that they saw 
this engine approaching, after it had got outside 
o f these coal cars, he nevertheless thought it safer 
to proceed, exercised that judgment, that might 
be a different case. But here they do not prove 
that. The proof to the contrary is that they did 
not see this engine approaching. I t  was not a

4 0



183

case where they were placed between conflicting 
dangers, and might hesitate whether to go forward 
or back, but it is a case where they ran right into 
danger, without ever perceiving that it; was there, 
without knowing that it was there, without giving 
themselves the benefit of such knowledge as they 
might have had and as the law required that they 
should have by the exercise of their faculties.

Now whether you say that the negligence of the 
driver was imputable to the boy or whether you 
say that the boy’s own negligence bars this ac-
tion, perhaps is not very material. I  think the 
motion should prevail upon either ground, but 
surely upon the ground that the boy was bound 
to use his eyes and ears, even though the sight 
was limited by the presence of these coal cars, 
even though there was this flagman there who 
had raised the gates within their view, he still is 

'hound, by all the decisions in this state and every-
where else, to make an independent observation 
so far as he was able to by the exercise of his 
senses.

It  is said, and they took pains to prove upon the 
other side, that in the position where the gateman 
was he could not see down the track. It  must have 
been obvious to the occupants of this wagon that 
the gateman was in a position where he could not 
see. They were therefore notified that they could 
not rely upon the vigilance of the gateman and 
rely upon the gateman to give them warning, be-
cause the gateman could no more see than they 
could that an engine was coming out behind these 
coal cars. So it seems to me very clear that the 
plaintiff in this case was guilty of negligence 
himself, even though the negligence of the driver 
is not imputable to him. I  submit there should 
be a direction of a verdict in favor of the defend-
ant.

T h e  Co u r t  : I  do not think that under the cir-
cumstances of this case the negligence of the
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driver— assuming that there was contributory 
negligence—could be imputed to the plaintiff, the 
boy. The boy had no control over this team what-
ever. He was not driving it, and he was nothing 
more than a passenger, so far as the evidence in 
the case shows, excepting that there was some 
evidence that he was to attend for the purpose 
of holding the horses while loading or unloading 
ice. So far as the negligence of the driver is con- 
ceTned, it cannot be imputed to this plaintiff. And 
so far as the contributory negligence of the plain-
tiff himself is concerned, we all know that the 
courts have held that the same degree of care is 
not asked and charged upon a boy nine years old, 
'which was the age of this boy—

M r . S t r o n g : Eleven.
T h e  Co u r t : N o , he says he will be fourteen 

next November and this was four years.
M r . "St r o n g : N o , I  beg pardon; two years.
T h e  Co u r t : Eleven years of age?

^0 IMr . S t r o n g : He was a few months short of 
twelve.

T h e  Co u r t  : Now you cannot expect the same 
degree of care to be given by a boy eleven or 
twelve years old, and the courts do not require it, 
as you would of an adult; and it is a question 
whether it would not have been a case of impru-
dence upon the part of the boy to have jumped 
out of the moving wagon, because the evidence 
shows that this wagon was moving upon the track 

30 when it was struck. I  do‘ not think upon either 
ground that I  can direct :a verdict in favor of the 
defendant. There is evidence upon which the jury 
must pass. Now what the weight of that evidence 
is it is for them to say. il-refuse the -motion.

Whereupon the defendant, by its counsel, 
prays a bill of exceptions, which is hereby 
allowed and .sealed accordingly.

B . A. V a i l , 
[L . S.] Judge.

Adjourned till June 13, 1906, 10 A. M.
40
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Ch a r g e  o f  t h e  Co u r t .

Gentlemen of the jury:
The plaintiff in this case was injured by being 

struck by a locomotive upon the road of the de-
fendant company in July, 1904. He claims that 
the defendant company is responsible for his in-
juries which he then received; and in order to 
entitle him to a verdict at your hands he must 
satisfy you by a preponderance of proof, first, 
that the defendant company was guilty of negli-
gence; that is, that it failed to perform some of 
the duties which the law imposed upon it. The 
plaintiff cannot merely come into court and say, 
“ Gentlemen, I  was struck last night by a loco-
motive; here are my injuries,”  and stop there. 
It  might have been no fault of the defendant com-
pany that he was hurt, and he must go further, 
and not only show his injuries to you, but show 
that the defendant was responsible for those in-
juries. The law, of course, presumes that every-
body discharges the duties which are imposed 
upon him:; and this rule applies not only to in-
dividuals, but to corporations as well; it is the 
same rule which applies to both. A ll are sup-
posed to use the public highways and to use the 
streets, and to exercise in every respect the right 
which the law gives them, so as not to injure their 
neighbors; and i f  they do injure their neighbors, 
then it becomes a question as to whether they are 
■guilty of negligence. That, gentlemen, is the first 
question you must decide before you go any fur-
ther in this case, and say whether or not, from the 
evidence in the case (and of course you will not 
go outside the evidence) the plaintiff has shown 
to your satisfaction, by a preponderance of proof, 
that the defendant has failed to perform some of 
the duties which the law imposed upon it.

Now the law prescribes certain things which a 
railroad company must do, such as blowing
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whistles under some circumstances, and ringing 
hells. The law does not say that a railroad com-
pany is bound to put up gates at all the crossings, 
but the law does say this: that where gates have 
been erected before the accident, the duty rests 
upon the company to operate them with due and 
reasonable care, and for failure in that respect the 
company would be liable to the charge of negli-
gence. That has been decided by our Supreme 

10 Court. There is no proof in this case that the bell 
was not rung or the whistle was not blown. The 
plaintiff must recover in this case, i f  he recovers 
at all, by satisfying you that the gates, on the 
morning when this accident occurred, were not 
being operated with such due and reasonable care 
as the law charges upon the defendant company.

Now, gentlemen, I  do not not propose to re-
hearse the evidence in your hearing. You have 
heard it all, and it is just as fresh in your minds 

20 as it is in mine. I t  appears that a passenger 
train crossed at this place and the gates were 
down, as they should have been. Then the gates 
were raised, and the undisputed evidence in the 
case is that after they were raised the gateman 
turned his back to them and stood there, and 
evidently did not see the approaching locomo-
tive. Now it is for you to say from that evidence 
whether the defendant company was exercising 
all the care, all the due and reasonable care which 

30 the law charges upon it in the management of 
those gates, having erected them. I f  the gates 
had not been erected, then it would be a question 
whether it was such a dangerous crossing that 
the railroad company would be charged with the 
duty of erecting gates; but that is not the ques-
tion in this case. They erected the gates,. and 
the law says they must manage them with all 
due and reasonable care in order to protect the 
people who might cross at that point.: I f  you 
decide, upon considering that evidence and giv-
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ing it all the weight you think it is entitled to, 
that the defendant company was not guilty o f 
negligence,— of course the negligence of the gate- 
man is the negligence of the company,—that the 
gateman exercised all the care and prudence 
which any man could reasonably be expected to do 
under the circumstances, that o f course ends the 
case. No matter how serious the injuries of this 
boy may be, the defendant company is not liable 
for them unless the plaintiff satisfies you, as I  
have said, by a preponderance of proof, that it 
was guilty o f negligence.

Now, i f  you should decide, after considering the 
evidence, that the company was guilty of negli-
gence, then you come to the next question: was 
the plaintiff guilty of contributory negligence! 
That means, gentlemen, just this: that no matter 
how negligent the defendant company may have 
been, i f  the plaintiff himself failed to exercise 
the care and prudence which the law says he 
should do, in crossing the railroad crossing, or us-
ing the streets in any way, no matter how slight 
the negligence may have been, i f  there was any 
negligence at all on his part he cannot recover; 
because the law cannot apportion the negligence 
between the two parties. I f  the defendant was 
negligent and the plaintiff was not, then the plain-
tiff can recover but if  both are negligent, then 
again that is the end of the case, and your ver-
dict must necessarily be for the defendant.

You will bear in mind, o f course that the plain-
tiff in this case was a lad of tender years at that 
time, not exceeding twelve years of age. Of 
course that does not relieve him under the law 
from the duty o f looking out for himself, so far 
as a child of that age and of his mental capacity 
could do; and that is something that you may con-
sider in arriving at your verdict in this case. 
Now the same duty of observation is not charged 
upon a child, that is upon an adult; and yon must,
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as reasonable men, say from the evidence in the 
case how much of that duty is charged upon the 
plaintiff in this case. The law has said this, 
gentlemen: “ The duty of observation required 
from children, may differ in extent and degree 
from that required from an adult. Judgment 
which a jury might find lacking in prudence if  
formed by a person of mature years might per-
haps be found not to be lacking in prudence if  

1 0  formed by a child; but the child is not excused 
from some duty of observation.”  That is the 
established law in this state. Now you must say, 
having got over the question o f negligence, wheth-
er this boy, approaching the crossing as he did 
that morning in that wagon, exercised the due 
prudence and care for his own safety which the 
law says he would be obliged to exercise. You 
will bear in mind, of course, that he was not driv-
ing the wagon; and no matter how negligent the 

20 driver of the wagon may have been, you cannot 
impute the driver’s negligence to this boy, who 
was not driving the wagon, had no control over it. 
and was merely, so far as this case is concerned, 
a passenger in that wagon. That does not relieve 
him from the duty o f looking out for himself. 
But do not confuse your minds with the idea 
that because the driver of that wagon may have 
been negligent, that therefore this boy cannot re-
cover. This boy can recover i f  the driver was 

30  guilty of negligence, i f  he himself was not guilty 
of contributory negligence.

In approaching the railroad crossing the plain-
tiff was bound to exercise the care reasonable in 
one of his age and intelligence to ascertain 
whether an engine was approaching; and if  he 
was injured in consequence of his having failed to 
use such care, of course he cannot recover in this 
action. That is a question that you must de-
termine from the evidence in the case. The plain-
tiff was not relieved from the obligation to use40
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reasonable care by the fact that he was not the 
driver o f the wagon. He must look out for him-
self; and if  he had an opportunity to see that en-
gine before it reached the crossing at the time the 
wagon reached it, and he had an opportunity to 
get out of that wagon, and it was safer for him to 
get out than it was for him to stay in, of course 
it was his duty to do so; it was his duty to protect 
himself so far as it was possibie for him to do. 
Notwithstanding the flagman’s act in not lowering 10  
the gates, or any other act or omission to act upon 
the part of the flagman, the plaintiff could not 
lawfully neglect to look and listen for the ap-
proaching train, and i f  he did not look and listen, 
and in consequence he was injured, he cannot re-
cover for that injury. You will recollect the tes-
timony upon that point—I  think I  state it cor-
rectly— was this: that the wagon stopped to al-
low the passenger train to pass at something be-
tween forty and fifty feet from the crossing, and 20 
that after the passenger train passed the gates 
were raised and the driver started his horse to go 
across. The boy says that is the last thing he 
knew until he wakened up the next day at his own 
home, or some time after the accident. There is 
some evidence to show, I  think, upon the part of 
the boy’s uncle, that the engine which caused the 
accident was not upon one of the regular tracks, 
but upon the further west bound track, which I  
think one of the witnesses called a freight track, 30 
which of course would carry it further away, and 
further away from the side of the track upon 
which this wagon just entered. You may take 
that into consideration, gentlemen, and say 
whether you think from that evidence this boy 
had an opportunity to look and listen and save 
himself; and i f  he did, o f course he cannot re-
cover in this case; because although he is a boy 
of tender years, the law says he must look out for 
himself so far as it is possible to do, and i f  he did 40
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not, of course he cannot recover.
Now, gentlemen,I think that is all that I  need say 

to you upon these two questions: first, upon the 
question of negligence, and then upon the ques-
tion of contributory negligence. I f  you find that 
the defendant company was negligent and tne 
boy, the p ’aintiff, was not guilty of contributory 
negligence, then of course you come to the ques-
tion of damages. But i f  you decide either of the 

10 other questions in favor of the defendant com-
pany, of course your verdict will be for the de-
fendant, and that will end the case.

Now i f  you come to the question of damages,— 
there is no question but that the boy was injured; 
nobody disputes that,— you will give him a ver-
dict, first, for the sum which will pay him fairly 
for the pain and suffering which he endured at 
that time as the immediate result of this accident. 
Now you heard the testimony; you heard his own 

on testimony and you heard the testimony of his 
attending physician as to how the boy suffered. 
Leaving out of your mind for the moment the 
question of whether his injuries were permanent 
or not, i f  you give him a verdict at all you will 
first say how much he ought to have for the pain 
and suffering which he endured at that time. 
Then you must decide, from the evidence in the 
case, whether these injuries were permanent or 
not. Of course i f  the boy is just as good physi-
cally to-day as he was before the accident, there 

30 are no permanent injuries and you can only give 
him a verdict for such injuries as he suffered at 
that time or followed within a reasonable time 
afterwards asi the result of the accident. Now 
whether these injuries are permanent or not you 
must decide from the evidence of the physicians. 
One of the physicians, the boy’s physician, says 
that the injuries in his judgment are permanent. 
Of course, it is a matter of judgment. These 
gentlemen appear here as experts; any or all o 

40 them may be mistaken; and you must take their
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evidence and say, after giving it due weight, what 
in your judgment it is fa irly entitled to, and say 
whether you think this boy’s injuries are perman-
ent or not. I f  you think they are permanent, 
then you will add to the other sum such sum as 
you think will fa irly compensate him for the pain 
and suffering which you think he will endure in 
the future. Recollect, gentlemen, that your ver-
dict settles this case once for all. This boy can-
not come back here five or ten ^years hence and 
say, “ I  got a verdict for what I  had suffered up 
to that time, and I  have been suffering ever since. 
The jury did not consider this and I  want to try 
this case over again. ’ ’ The law says he cannot do 
that. Your verdict now settles it so far as this 
boy’s injuries are concerned, and you will consider 
that matter as fair and reasonable men. Then if 
you. think his injuries are permanent, give him 
such further sum as you think will compensate him 
for his pain and suffering in the future.

Then you will have to come to this other ques-
tion, i f  you think his injuries are permanent; how 
much has his earning capacity been reduced by 
this accident'? You cannot take into consideration 
anything which he might earn up to the time he 
is twenty-one years o f age, because his earnings 
before that time belong to his parents. I f  any-
body could sue, they could sue. I f  they were de-
prived of his earnings and deprived of some 
money, to whatever extent that might be, they 
would have their cause o f action, i f  the railroad 
company is responsible for this accident. So 
you must say whether you think these injuries are 
going to last beyond the time when this boy ar-
rives at the age o f twenty-one years. I f  you do, 
then you must say what compensation you think 
you ought to give him for his future, after the 
time he is twenty-one years; bearing in mind that 
you must merely give him compensation. You 
must not give anything in this case to punish the 
railroad company; you must not give anything
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for sympathy for the boy, but what will fa irly com-
pensate him for his permanent injuries, for his 
lack of ability to work, whether his disability re-
sults from either mental or physical defects as 
the result of this accident, which might occur after 
the boy is twenty-one years of age.

I  have some requests to charge upon that point. 
As I  have said, gentlemen, you must say from the 
physicians’ testimony whether these injuries are 
permanent or not; and I  do not think I  need say 
anything more upon that point than what I  have 
said. I  think it covers the request to charge upon 
that point.

You will also consider whether from the evi-
dence in the case you can fairly say there is a 
reasonable probability that these injuries are 
permanent. And the plaintiff m this case cannot 
recover present damages for apprehended future 
consequences unless there is such a degree o 
probabilitv of their occurrence as amounts to a 
reasonable certainty that they will result from the 
original injury; that is, the collision that occurred 
on this morning in July, 1904.

Now, gentlemen, I  will repeat: First consider 
the question of negligence. I f  you find there was 
jio negligence upon the part of the railroad com-
pany or its servant, that ends the case. I f  you do, 
then take the next step and say whether there 
was contributory negligence or not upon the part 
of this boy; that is, by his failure to use the or- 
dinarv reasonable care and prudence which tiie 
law charges upon him. I f  you find that he di 
not. notwithstanding the fact that he had no com 
trol of the wagon and no control of the driver, i 
7ou find that 'he' did not take the care and pru-
dence which the law says he must do, that ends 
the case, and your verdict will still be for the e- 
fendant I f  you resolve those two questions m 
favor of the plaintiff, then you know about the

40
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question of damages, and I  do not think I  need say 
any thing more to you upon that point.

Of course I  know that you will not be controlled 
in this case either by sympathy or by prejudice.
It  does not make any difference that this plain-
tiff is a young boy and the defendant is a railroad 
corporation. You will decide this case, as I  know 
you will, just as though it was a controversy be-
tween two of your neighbors and you were called 
upon merely to arbitrate it, not having any feeling 10  
of prejudice for one side or the other, and say 
from the evidence in the case which one of them 
was right and which one of them was wrong.

I  refuse to charge other than as I  have.

D e f e n d a n t ’s  E x c e p t io n s .

1. The defendant excepts to the refusal of the 
Court to charge as to each one of the requests 
which was not charged.

Which exception is hereby allowed and sealed 20 
accordingly.

B . A. V a i l ,
[L. S.] Judge.

2. The defendant also excepts to so much of the 
charge as leaves to the jury the question whether 
the injuries will be permanent; as there is no evi-
dence which will justify a recovery upon the basis 
of a permanent injury.

Which exception is hereby 
accordingly.

allowed and sealed

B. A. V a i l , 
[L . S.] Judge.

3 0

3. The defendant also excepts to the statement 
in the charge as a matter of fact that the injuries 
will be permanent.

Which exception is hereby allowed and sealed 
accordingly. ^
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4. The defendant also excepts to so much of the 
charge as permits the jury to find that the in-
juries may last after the plaintiff attains the age 
o f twenty-one years, and permits them to give 
damages for loss of ability to work in case there 
shall be such loss of ability after he attains 
twenty-one years.

10
Which exception is hereby allowed and sealed 

accordingly.
B. A. V a il , 

[L . S.] Judge.

De f e nd ant ’s Re q ue st s t o  Charg e .

1. In approaching the railroad crossing the 
plaintiff was bound to exercise the care reason-
able in one o f his age and intelligence to ascertain 
whether an engine was approaching; and i f  he was 
injured in consequence of his having failed to use 

20 such care he cannot recover in this action.

2. The plaintiff was not relieved from the 
obligation to use reasonable care by the fact that 
he was not the driver of the wagon.

3. The plaintiff was bound to just the same 
degree o f care as i f  he were himself driving.

4. Notwithstanding the flagman’s act in raising 
30 the gates, or any other act or omission to act on

the part of the flagman, the plaintiff could not 
lawfully omit to look and listen for an approach-
ing train, and i f  he did not look and listen, and 
in consequence he was injured, he cannot recover 
for that injury.

5. I f  the accident occurred on the west siding 
track and the plaintiff had a clear view of that 
track in the direction from which the engine came

40 at a point twenty-eight feet before reaching the
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nearest rail of that track, but did not see the 
engine until it struck the wagon, he was guilty of 
negligence which contributed to the accident and 
cannot recover in this action.

6. The Court is requested to charge the jury as 
a matter of law, that to entitle the plaintiff in 
this case to recover present damages for appre-
hended future consequences there must be such a 
degree of their probable occurrence as amounts to 
a reasonable certainty that they will result from 
the original injury.

7. There is no evidence which will justify the 
jury in finding that any of the injuries to the 
plaintiff will be permanent.

8. There is no evidence which will justify the 
jury in finding that the earning capacity of the 
plaintiff will be impaired after he has reached 
the age of twenty-one years.

9. The jury will not be justified in basing their 
verdict upon the theory that epilepsy may result 
from this accident.

10. Any damages based on the theory that plain-
tiff will not be able to attend school and therefore 
his education will be interfered with, are not with-
in the declaration and cannot be included in the 
verdict.

11. Such damages, moreover, would be too re-
mote, and for that reason cannot be recovered in 
this action.

12. The law requires that upon every engine 
approaching a highway crossing a bell shall be 
rung continuously, or a steam whistle shall be 
blown at intervals, during a distance o f three hun-
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dred yards, and until the engine has crossed the 
highway; and there being no evidence in this case 
to the contrary, the presumption is that the com-
pany complied with the law and that either the 
bell was rung or the whistle was blown as above 
stated.

10 I  hereby certify that the above bills of exception 
include all the evidence produced by either party 
upon the said trial, and also the charge to the jury 
in full.

B. A . V a i l , 
Judge.
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