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»ade two applidtio hereuP°n 8aid John S. Smith
ChlefJustlceK HJTV °the HOn* Edward W' Whelpley,

ere« tod 8”preme Colll't of the State of New
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2 COURT OF ERRORS AND APPEALS.

which are situate in the township of Hanover, in the sd
county of Morris. In his application which he first nack
he asked for the partition of four lots of land; the firstlt
containing fourteen acres of land, and is described in a dsd
from lIsaac Cutler to Daniel L. Tuttle, dated April 24h
1819, and recorded in the Morris county record of deak
Book H H, pages 429, &c.

The second tract contains seven acres and ninety-two hu
dredths of an acre, and is described in a deed from Cales

10 Vail to Daniel L. Tuttle, dated June 7th, 1822, and recorded
in the Morris county record of deeds, Book M M, page 37

The third tract contains eighteen acres, more or less, ad
is described in a deed from Aaron Kitchell and wife to sid
Daniel L. Tuttle, dated April 1st, 1828, and recorded inthe
said record of deeds, in Book W W, pages 59, &.

The fourth tract contains seven acres and ten hundredths
of an acre, more or less, and is described in a deed fran
Isaac Johnson and wife to Nancy Tuttle, dated Novenber
7th, 1828, and recorded in the record aforesaid, in BookQ

20 Q, page 381.

And such proceedings were had upon the said aqollwtlm
that afterwards, and on or about the 26th day of July, 18 ,
the said Chief Justice did appoint William M Bxmn
Richard V. W. Fairchild, and Silas Tuttle, commissioners t
divide the said four lots of land into three shares or Par >
one of said shares- or parts, being seventeen fifty-fourths
said lands, another of said shares or parts being also sv
teen fifty-fourths of said lands, and the remaining thir p
or share being twenty fifty-fourths of said lands.

30 In said Smith’s second application, he asked for the p
tition of two lots of land.

The first lot, containing thirty-eight hundredths ot
of land, and is the same that Ezekiel Howell an wie
veyed to Nancy Tuttle, by deed dated October 18th, >
recorded in the record aforesaid, in Book V, P*ges * tliie

The second lot, containing half an acre, an is
conveyed to Nancy Tuttle by Isaac Johnson an foresad
deed dated October 12th, 1814, and recorded m th
record of deeds, Book B B, pages 409, &." Itionedl
» And such proceedings were had upon this as
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application, that on the fourth day of July, 1862, the said
Chief Justice did appoint the said William M. Dixon,
Richard V. W. Fairchild, and Silas Tuttle, commissioners to
idivide the two last mentioned lots into three equal shares
[or parts.

And your oratrix further shows, that such proceedings
[were had upon the said orders of the said Chief Justice, that
afterwards the said Chief Justice made an order, bearing:
date the twentieth day of December, 1862, directing the said
ifour lots first hereinbefore generally described, namely, the
llot of fourteen acres, the lot of seven ninety-two one hun-
drecths acres, the lot of eighteen acres, and the lot of seven
ten one hundredths acres, to be sold ; and by another order,
meck by the said Chief Justice, bearing date the twentieth
mchy of December, 1862, the said lot of thirty-eight one hun-
Bredthsj of an acre, and the said lot of half an acre, last here-
iinbefore mentioned, were also ordered to be sold; and upon
paid orders for sale, such proceedings were afterwards had,
ithat the said commissioners sold the said lands in the said

10

Bao proceedings mentioned and described, on the twentieth 20

Kay of March, eighteen hundred and sixty-three, as follows:
jjbe lot of fourteen acres to the said John S. Smith, for two
| undred and fifty-two dollars; the lot of seven acres and
linnety-two hundredths of an acre, to Henry Boughton, for
P esum of seven hundred dollars; the lot of eighteen acres
1?7 ugustus W. Cutler, for the sum of three hundred and
dollars; and the lot of seven acres and ten hun-
| re t 8of an acre of land to the said Augustus W. Cutler,
Prtesum of eleven hundred and eighty-five dollars;
A jjdl aSgregate amount of said sales, by virtue of the
, 18tmentioned order of sale, the sum of two thousand
pve hundred and two dollars.
lgii » virtue of the said second order of sale, the

18650 r ° nerS’ °n the 8aid twentieth day of March,
lincfd)? ..tie two tots in the said last mentioned proceed-

of an«DT  1a8S°POWS: the lot of thirty-eight hundredths
aehiiT’I0fell ~  AuSustus W. Cutler, for the sum of

ofannor t* 1 6XdollarS! and the lot of fifty hundredths
wehve W a ‘S f | ;uguatus W. Cutler, M the sum of

30

I re °hars; making the aggregate amouut of 40
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the sales of the two last mentioned lots, the sum of thrtsn
hundred and six dollars.

And your oratrix further shows unto your Honor, t&
decrees of distribution were made in both of the sad to
proceedings, by the Supreme Court of New Jersey, mte
seventh day of July, 1863, and that in and by the snd
one of said orders of distribution, then ordered and draded
to be paid to your oratrix, as her net share of the pomak
of the sale of the lands sold by said commissioners inta

10 proceeding, the sum of four hundred and live dollars ad
thirty-six cents; and that the same order or decree of ddi-
bution then ordered to be paid to Jane C. Anderson, te
wife of John C. Anderson, the like, sum of four hundred ad
five dollars and thirty-six cents, for her share of, in, adio
the same lands.

And your oratrix further shows, that'in and by the fig
one of the said orders of distribution, there was directed D
be paid to your oratrix the sum of seven hundred and foty
seven dollars and fifty-five cents, as her net share of the e

20 of the lands sold in the proceeding in which the sad lat
mentioned order of distribution was made; and in adlty
the same order there was directed to be paid to the saidJre
C. Anderson, the like sum of seven hundred and fatyseen
fifty-five one hundredths dollars, as her net share of the po
ceeds of the sales of the last mentioned lands, as by referace
to the said proceedings in partition, now of record inte
Supreme Court of New Jersey, and to which your aarix
prays leave to refer, will more fully and at large appear.

And your oratrix further shows unto your Honor, fa a

30 the right, title, interest, and estate of the said John C n
son and Jane C., his wife, in and to the said lands sod J
the said commissioners, at the time they were sosol J .
commissioners, were vested in and belonged to your or »
and that the same were conveyed to and vested in your *
trix by two certain deeds of conveyance, both ma e
oratrix by the said John O. Anderson and Jane C, N
one having no date of month or day, dated in 1863 a *
edged on the sixteenth day of February, eighteen A
and sixty-three, and recorded on the 22d day of ure,

40 year last aforesaid, in the Morris county recor 0
Book E 6, page 554. The other one of said deeds i
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on the sixteenth day of February, 1863, was acknowledged
by the said John C. Anderson and Jane 0., his wife, on the
day last named, and. was recorded on the 22d day of June,
18683, in the record of deeds in and for the said county of
Morris, in Book E 6, .pages 21j6, &c., as by reference to the
said two deeds, or.the records thereof, to which your oratrix
prays leave to refer, will more fully and at large appear*
I And your oratrix further shows, that the said, two deeds
last mentioned, were made and delivered to your oratrix, on
or about the sixteenth day of February, 1863. 10
[ Ard your oratrix further shows, that said Augustus W*
Cutler purchased the aforesaid lot of eighteen acres tor his
oAn use, and that your oratrix has and makes no claim to
|the same.
. And your oratrix further shows, that at the time the said
sdewes made by the said commissioners, and for a longtime
Ibefore, and for more than a year afterwards, your oratrix. was
amarried woman, and was the wife of one Adolphus Stewart;
Ibut that some time in the year 1861, .(the date not now being
Recollected by your oratrix,) by the decree of this honorable 20
joourt, made in a cause wherein your-oratrix .was petitioner
or complainant, and the said Adolphus Stewart, was defeud-
lant, your oratrix was divorced from the bond of matrimony
Iwhich had bound her to andmadiy her the.wife of the said
Adolphus Stewart, and that since the making of the said last
|mentioned decree, your oratrix has been and she now is a
\feme sole.
I Ax]y°ur oratrix further shows unto your Honor, that for
laconsiderable time prior to the commencement of the afore-
[Wd Froceedings for partition, Augustus W, Cutler, esq., of 80
I ornstown, had been the legal adviser of your oratrix, and
acted for her in all of her business which was transacted
[1 ate*eed to by an attorney-at-lawj and said Cutler was the
18'vl a Mser.and acke(i as the attorney of your oratrix in the
IB  H | f°rpartition, and your oratrix confided and
I cerrfit 6+ *,Gw™*e °f said business, so far as she was con-
e , to the care and management of said Cutler.
I jim / Oratr’x further shows and charges, that the said

faudtpnW a life Purchased the said lot of seven acres
un re ths of an &\cre of/landj the lot of thirty-eight 40
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hundredths of an acre of land, and the lot of fifty hundredts
of anracre of land, so as aforesaid purchased by him a tie
sale so as aforesaid made by the said commissioners, forail |
on account of and for the use and benefit of your oratrix j

And your oratrix further shows, that she has been infamed
and she believes, and charges it to be true, that at the tine
when said three last mentioned lots were struck off tote
said Augustus W. Cutler, by the said commissioners, e te
said Cutler, declared that he purchased said lots for yar

10 oratrix, and he desired to write the name of your oratrixs
the purchaser of said three lots, to the conditions of sde ht
the said commissioners refused to permit him to do g m
the ground that your oratrix was a married woman, ad
could not make or bind herself to the performance of &d
contracts of purchase, and therefore said Cutler signed hs
own name to said conditions of sale, as purchaser of &d
three last mentioned lots.

And your oratrix further shows, that before the saidse
took place, the said Cutler was informed and knew that yar

20 oratrix wanted and -intended to purchase the said three lat
mentioned lots, and your oratrix charges that said Gt
attended said sale for the purpose of purchasing said thee
lots for your -oratrix.

And your oratrix further shows, that in the-evening oft e
day of said sale, said Augustus W. Cutler called upon yar
oratrix, and told your oratrix that he had bought said thee
last mentioned lots for your oratrix, and asked her whats e
thought of the purchase, and your oratrix expressed
approval of the purchase ; said Cutler then spoke about y*

30 oratrix’s being a married woman, and said if she shou *
once make her application for a divoace, he might ge
decree so that the deed for thé land could be made to y
oratrix, and your oratrix requested him to proceed
same. 5

And your oratrix further shows, that the sai o0 *
sioners made and executed two deeds of conveyance *
said Augustus W. Cutler, for the lands so as aforesai *
by them and purchased by said Cutler, both k&dnl'f »
June the fifteenth, 1863, and both recorded on the i »

40 day of April, 1865, in the record of deeds in and tor
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[ocounty of Morris, one in Book P 6, pages 212, &c., and the
other in the same book, commencing at page 216.
m That the deed recorded commencing at page 212> of the
book last named, conveys two of said three lots, vizr the lot
[of thirty-eight hundredths of an acre, and the lot of half an
[aore, a particular description of which two lots is as follows:
situate in the township of Hanover, beginning at a corner of
alotofland late the property of Eliphalet Orshorn, in the
jmiddle of the road leading from Littleton school house to
Hlias P. Howell’s, said corner being iu the line of Isaac John-10
son’s land; thence (1) along the middle of said road, north
forty-nine degrees west, five chains and twenty-five links, to
‘acomer in the northern line of the Newark and Mount
[Pleasant turnpike road; thence (2) down said road and
[bounded by the same, a southeasterly course, five chains
ad fifty links, to a corner in the line of the above said Isaac
mohnson’s land;, thence (3) along said Johnson’s line, north
three degrees and ten minutes east, one chain and fifty links,
ltothe beginning, containing thirty-eight hundredths of an
ae, more or less. The other tract is also situate in the 20
Isare township of Hanover, beginning at a stake and heap of
IItones for a corner, one chain and thirty-five links from the
1 ortheast corner of said Johnson’s dwelling-house, on a
I ourse of north seventy degrees east, thence (1) north thirty-
might degrees and thirty minutes west, two chains and sixty-
mve links, by the side of the Newark and Mount Pleasant
murnpike road, to a stake and heap of stones-;, (2) north fifty-
mre degrees and thirty minutes east, two chains and twenty-
mje links, to a stake and heap of stones;. (3) south thirty-
jg tdegress and thirty minutes east, one chain and eighty- 30
m fee links, to a stake and stones in the road leading from
»arsippany to Morristown\ (4) south thirty-one degrees and
een minutes west, two chains and thirty-nine links, along
P road to the place of beginning, containing one half of
|*n acre of land, strict measure.
lofAV I°W °ratr’x further shows, that the deed, the record
InamVr Commences at page 216 of the record book last
mores ’a 8+i0nvey8two lets; one is the said lot of eighteen

mhundredth * r ot"er % said lot of seven acres and ten
8 “*an acre5which last mentioned lot is described 40



8 COURT OF ERRORS AND APPEALS.

as follows; situate, lying, and being in the township of
Hanover, in the county of Morris, and state of New Jersy,
beginning at a stake and heap of stones, being the corer
No. 2, of an half acre owned by Nancy Tuttle; thence ()
north thirty-nine degrees west, sixteen chains and fifty-nire
links; thence (2) north thirty-four degrees east, one dan
and forty-two links; thence (3) south fifty-seven degress
east, sixteen chains and eighty-two links; thence (4) souh
thirty¢six degrees west, one chain ; thence (5) south faty

10 eight degrees east, one chain and forty-four links; thence
(6) south thirty one and a half degrees west, three deins
and forty-seven links; thence (7) north thirty-eight anda
half degrees west, one chain and eighty-three links; thence
(8) south fifty-one and a half degrees west, two chains ad
twenty-five links, to the beginning corner, Containing saven
acres and ten hundredths of an aeré, be the same more or less
as by reference to the said two deeds, so as aforesaid mace
to said Cutler, or the record thereof, to which your oratrix
prays leave to refer, will more fully and at large appear.

20 1 And your orétrix further shows, that the purchase noney
of and for the said three lots, so as aforesaid purchased by
said Cutler for your oratrix, amounting to the sura of o
thousand four hundred and ninety-one dollars, wes paid to
the said commissioners by said Cutler, as follows;

1st. He delivered to them the receipt and release of your
oratrix, or receipts and releases of your oratrix, made by o
to the said commissioners, by which your oratrix discharge
said commissioners for her own share in her own rig 0
said proceeds of sale, namely, the sum of eleven hundre an

80 fifty-two dollars and ninety-one cents.

2d. The receipts and releases of John 0. Anderson a
Jane C. his wife, to said commissioners, for eleven hun *
and fifty-two dollars and ninety-one cents, by wbie t ey”
leased all their right to said proceeds of sale, whic ree
said Anderson and wife furnished at the request o A
the benefit of your oratrix, pursuant to the deeds soas *
said made by said Anderson and wife to your orar >
your oratrix delivered the same to said Cutler. «

3d. As your oratrix thinks, a receipt or release,

40 made by your oratrix to the said commissioners,



COURT OF ERRORS AND APPEALS. 9

Nour oratrix’s right in the money so distributed and decreed
ltothe said Jane C. Anderson.

4th The sum of one hundred and eighty-six dollars and
eighty-two cents in money, which said Cutler furnished and
advanced out of his own funds, and which was all the money
lar property said Cutler furnished to pay for the said three
lest mentioned lots of land, and that he advanced as a loan
ad as an accommodation to your oratrix.

And your oratrix further shows, that she received no part
of the said eleven hundred and fifty-two dollars aud ninety-
ae cents, so as aforesaid decreed to her by the said orders
of distribution, nor any part of the sum of eleven hundred
ad fifty-two dollars and ninety-one cents, so as aforesaid
| deoread to the said Jane C. Anderson by the said orders, or
‘decress of distribution, which belonged to your oratrix as
ittegrantee and assignee of the said Jane G. Anderson, but
tre whole of both of said sums, amounting to the sum of
[twothousand three hundred and five dollars and eighty-two
a1s were by your oratrix applied to pay the purchase
morey for the said three lots of land hereinbefore particularly
Idesaribed, and so as aforesaid conveyed to the said Augustus
W CQutler.

And your oratrix further shows, that when the said deeds
wae mede to said Cutler, the said commissioners were de-
dgras to finish and close up their business as such commis-
sioners, and as your oratrix was not yet divorced, said deeds
vee jmece to said Cutler, upon the understanding that he
8a hold the three last mentioned lots as a trustee for
yaur oratrix, and until she should be divorced, and that then

m ould convey the same to your oratrix in fee simple,

n your oratrix further shows, that said Cutler asserts
Lmh8ss8 H evening of the day on which the said
| missioners sold the said lots, he delivered to your oratrix
di°wuQl trust>i*1lwriting, showing that he had pur-
8« , e & three lots hereinbefore particularly de-
oratf *?n acowgnt of and for the use and benefit of your

ue /our orathx has no recollection of any such
norhii eft'# f ~er Q1 occasion, nor on any other,

sad nig oratr'x»80 far as she can remember, ever seen
&a alleged declaration of trust.

B
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Since that, namely, since said sale, your oratrix has 8-
plied to said Cutler and requested him to make and deliver
to her a declaration of trust, in writing, showing that he
holds said lots for the use and benefit of your oratrix, but he
refuses to do so, on the ground that he had already nedce
and given one to your oratrix.

And your oratrix further shows, that so far as she knows,
and as she believes, since the said sale by said commissioners,
she has not been indebted to the said Augustus W. Qutler
in any sum or on any account, except for his services in the
said partition proceedings, his fees, costs, and services inthe
said divorce suit, and the sum of one hundred and eighty-
six dollars and eighty-two cents, so as aforosaid advanced by
him to pay the purchase money of said lots.

And your oratrix further shows-, that prior to the first of
January, 1866, she had frequently requested said Cutler to
make out a bill of his claims and charges against your aa
trix, and to let your oratrix know the amount thereof, but
he never did so, and put off your oratrix, sometimes on ae
excuse and sometimes on, another; that some time prior ©
the fourteenth of February, 1866, moneys to the amount of
one hundred and eighty-five dollars, belonging to your aa
trix, came into the hands of said Cutler, of which he retairs
the sum of one hundred and eighty dollars, and gave your
oratrix a receipt for the sum last named, bearing date tre
day and year last aforesaid, in which receipt he says he hed
received of your oratrix one hundred and eighty dollars “m
account of services, &c.”

And your oratrix further shows, that the said sum of ae
hundred and eighty dollars should be credited upon and c&-
ducted from the aforesaid indebtedness of your oratrix tQ
said Cutler.

And your oratrix further shows, that since the paymen
of the said sum of one hundred and eighty dollars to i
Cutler, your oratrix has several times requested said Cuter
to give to your oratrix his account of charges against yau j
oratrix, and to let your oratrix know the amount thereo, ]
but he has not done so, but he has put off, evaded, an reg

lected every one of said requests. J
And your oratrix further shows, that she has never aDe
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I or consentted that said Cutler should or might keep the title
to said three lots of land, or of any of them, away from your
| oratrix, and hold the same as security for his claims against
jour oratrix for his professional services, nor has he, as your
[oratrix submits, any right to do so, but any just, lawful, and
ressoneble claim of said Cutler in that behalf, your oratrix is
reedy, willing, and desirous to pay, whenever she can ascer*
| tain the amount thereof.
Andyour oratrix further shows, that since she was divorced
; & aforesaid, she has very frequently urged and requested the
sd Augustus W. Cutler to convey the said three lots of
ladtoyour oratrix. He has never denied and always ad-
mitted that he held said three lots in trust for your oratrix,
but he hes never conveyed the same to your oratrix, but has
eveced and put off doing so on divers false, idle, and frivolous
pietexts, the principal one of which has been that Daniel L.
Tuttle, the brother of your oratrix, claimed to have some in-
terest in said three lots of land, or in some of them, and he,
paidCutler, wished your oratrix to first settle with said Daniel
L Tuttle, and get his consent that he, said Cutler, should
convey said lots to your oratrix, but your oratrix charges,
tret said Daniel L. Tuttle has no right, title, or interest, in
iartosaid three lots of land, or of, in, or to any of them ; and
tret if the said pretended claims of the said Daniel L. Tuttle,
aran) of them, have any foundation in fact, they are claims
yon or against your oratrix personally, and not liens or
cairrs against or upon the said three lots of laud, or of any
an(® there is no legal propriety whatever in
s utler s making the said pretended claims of said Daitjel
or.amu>t<te a pretext for not conveying said lands to Xour

adW M ora¥” further shows, that she is ready, able,
tti ing, and she hereby tenders herself as ready and

ddl » N * S Augustus W. Cutler, whenever he
&id GOnv@Nthe said three lots of land to your oratrix, the
moeT ° w?" kun”re(*and eighty-six dollars and eighty-
said Wtifi 80 as aforesaid advanced and paid to the
thereof niSS10ners “or Mgl three lots of land, or so much

muehtt  remams unpaid, with interest thereon, or on so
Ohthereof as remains unpaid.
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And your oratrix further shows, that she has been intre
possession and use of the said three lots of land ever sinee
they were so as aforesaid sold by the said commissioners,
and the taxes for and on account of said lands have ben
assessed to and against your oratrix, and paid by her.

And your oratrix well hoped, that the said Augustus W
Cutler would have conveyed the said three lots of land here-
inbefore particularly described to your oratrix, as in equity
and good conscience he ought to have done; but nowsit
is, may it please your Honor, that the said Augustus W
Cutler, combining and confederating with divers other par-
sons at present unknown to your oratrix, but whose rans,
when discovered, your oratrix prays may be inserted in this
her bill of complaint, with apt and proper words to darge
them as defendants hereto, to injure and aggrieve your aa
trix in the premises, not only refuses and neglects to convey
to your oratrix the said three lots of laud hereinbefore par-
ticularly described, and to render an account to your oratrix
in respect to the same, or in any other manner to conply
with such reasonable requests of your oratrix before men
tioned, but he, the said Augustus W. Cutler, sometimes
pretends and gives out in speeches, that your oratrix did nat
pay the consideration money for the said three lots of lad
as hereinbefore stated* and that he, the said Augustus
Cutler, is not a trustee for your oratrix of said lands, an
that he is not equitably bound to convey the same toyar
oratrix; whereas, your oratrix charges the coutrary of a
those pretences to be true; all which actings and pretences
of the said defendant are contrary to equity and good an

80 science* and tend to the manifest wrong and injury o yau

40

oratrix.
In tender consideration whereof, and forasmuch as ya*

oratrix is without adequate remedy in the premises y "
strict rules of the common law, and without the assis a”
of this honorable court, where matters of this nature
particularly cognizable and relievable.

To the end, therefore, that the said defendantan B
federates, when discovered, may, upon their severa
spective oaths or affirmations, full, true, perfect, an 1
answer make to all and every the matters aforesai , aQ
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& fully as if the same were here again repeated, and they
thereto particularly interrogated, paragraph by paragraph ;
ad that the said Augustus W. Cutler, may be decreed to
aonwvey in fee simple absolute, the said three lots of [and and
premises hereinbefore particularly described to your oratrix,
ad that he may account with your oratrix as to how much
[is de to the said Augustus W. Cutler from your oratrix,
forand on account of the said sum of one hnndred and
eighty-six dollars and eighty-two cents, so as aforesaid ad-
vaved by said Cutler to pay the balance of the purchase
imorey for the said three lots hereinbefore particularly so de-
suribed as aforesaid, sold and conveyed by the said eommis-
sioers to said Cutler; and that your oratrix may have such
ofher and such further relief in the premises as shall be
agrecble to equity and good 001180101100,
| My it please your Honor, the premises considered, to
grant unto your oratrix the state’s writ of subpoena, issuing
put of and under the seal of this honorable court, to be di-
rected to the said Augustus W. Cutler, commanding him, oil
acertain day and under a certain penalty to be therein ex-
pressed, personally to be and appear in this honorable court,
pen and there to answer the premises, and to stand to, abide,
ad perfoim such decree in the premises, as to your Honor
la seem meet, and as shall be agreeable to equity and
r°° conscience; and your oratrix, as in duty bound, will
Per pray, &c. . N -
VANATTA & DE MOTT,
Solicitors.

JACOB VANATTA,
of éounsel with complainant.

10

20
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Answer.

[Filed October 6, 1866.]

The answer of Augustus W. Cutler, the defendant, to tre hillcf
complaint of Sarah L. Tattle, complainant.

This defendant, now and at all times hereafter, saving ad
reserving to himself all manner of benefit and advantage d
exception to the many errors and unsufiiciencies in the com
plainant’s said bill of complaint contained, for answer thereto,
or unto so much or such parts thereof as this defendant &
advised is material for him to make answer unto, he asners
and says—that this defendant did become the purchaser of
the three tracts of land, being the homestead of Hareh
Tuttle, deceased, and particularly referred to in the com
plainant’s bill, under the following circumstances.

This defendant had been the counsel of Hannah Tuttle for
several years prior to her death, that she departed this life
about the year one thousand eight hundred and sixty, in
testate, leaving three children her surviving, heirs-atdavy,
viz. the complainant, the wife of Adolphus Stewart; JaneC.
Anderson, the wife of John C. Anderson, and Daniel L
Tuttle, and that the said Hannah Tuttle died possessed of
considerable estate, both real and personal.

That among her.papers at the time of her death were fan
promissory notes signed by her, and payable to her child
ren, for different amounts; that one of her children, towt,
Daniel L. Tuttle, had become embarrassed prior to the det |
of his mother; his interest in all the real estate of his nother,
was subject to the the liens of the judgments recovere
against him, and was levied upon and sold by virtue o ee
cutions in the hands of the sheriff in the county of Murs,
and one John 8. Smith became the purchaser.

That the said heirs-at-law being the holders of said noe ,
of their mother, Hannah Tuttle, presented claims uPon »
same to the administrators, and exceptions thereto were >
and evidence and proofs were taken before the m |
Court; and upon a final adjudication and decision I
Orphans Court of the county of Morris against the claima
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lithe heirs-at-law, an appeal was taken to the Prerogative
mCourt of New Jersey, the evidence and proofs were printed
| adthere argued ; that this defendant was the proctor of the

(said claimants, and paid the expenses of the printing, and
mpent histime and money in the preparation of the causes
mor argument, and argued the matter in the Prerogative

1Cout, and to which proceedings and the record thereof, the

mokfendart prays leave to refer,

I And this defendant further answering- says, that prior to

mtheadjudication upon these notes in the Orphans Court, this

jdefendart wes informed that Jane C., the wife of John C.

mAnderson, had sold, assigned, and transferred her interest in
lithe note given to her, to her brother, Daniel L. Tuttle.

I Thisdefendant further answering says, that during the time
llwhen these matters in reference to the estate of Hannah
| Battle were in litigation by the heirs-at-law and the excep-
| Ranis, to wit, the creditors of Daniel L. Tuttle, the said Sarah
BL. Tuttle, then the wife of Adolphus Stewart, and Daniel L.
mTuttle, lived upon the homestead of the said Hannah Tuttle,
meing the same three tracts of land particularly referred to
I i Qthe complainant’s bill, and continued so to live and still
|P°~e uPon the same, and have never accounted to this
Bhfendant for the rents, issues-, or profits thereof, but have
msed and enjoyed the same as though it was their property
m>ud they had the title of the same.

B Auw this defendant further says, at the time of the sale
me ered to by the commissoners in the complainant’s bill,
when this defendant became the purchaser of the said

m | "an(™ jIB defendant attended the said sale, but

10

20

m 1 no intention of buying in any property for the com 30

mPamantor the heirs-at-law, but while there Daniel L. Tuttle
m said ™ eeutaufj and desired him to purchase the
mfr i “vacts land> being the homestead of his mother,
mthis Tf6°r » mse® aQd his sister, the complainant; that
lot 6enalb absolutely refused,' saying that he could
m inddtedb  e. mone”’ aud that already the heirs-at-law were
lervi 6 “~ni a”arSe amount for moneys expended and
lo othe/60"6™ “an(i thesaid Daniel L. Tuttle then applied
m faling ¢ ~aites ** aid him in securing the purchase, and

bIn t is, he again applied to this defendant, and in- 40
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duced this defendant to purchase the same, upon the uda-
standing that this defendant was to be reimbursed wm
he should expend in the purchase of the same, and for te
amounts that were due to him for services, and noney ex
pended in the different suits and controversies in which hefad
been engaged as proctor, solicitor, and attorney for the sad
heirs-at-law; and the said Daniel L. Tuttle agreed to po
cure the receipt of Jane C. Anderson, the wife of Johnc
Anderson, for her distributive share of the purchase norey|

10 stating at the same time that he had purchased her inerest
in the same real estate, and was equitably entitled to rese
the same.

That this defendant did thereupon bid upon the same, ad
sign the conditions of sale, (and did also,buy a lot of eighten
acres as an investment for himself,) and did afterwards @j
the commissioners for the amount of his bid, and took ad
still holds the deed of the same three tracts of land, fortre
purpose of reimbursing himself for the moneys advanoed
and services rendered as aforesaid; and to the prooeedings

20 of the commissioners this defendant pray’s leave to refer.

And that this defendant, upon his return, passed te
residence of the complainant, and then met her and the sid
Daniel L. Tuttle, and told her what he had done and howte
had been induced by her brother to do it, and she gypeared
pleased and satisfied, and gave to this defendant an ddxr
upon the commissioners for her distributive share ofte
proceeds of the real estate, to be applied upon the pudese
money of this defendant; and that afterwards the said ae
C. Anderson gave a like order for the same purpase, W)

30 the same commissioners; but what the amount of each or &
was, this defendant cannot now say, but prays a reference o
the papers and records of the said commissioners. 1

And this defendant further says, that at that !
was spoken of by the said complainant and Danie ,
Tuttle, that he, the said Daniel L. Tuttle, had pure ase
interest of Jane C. Anderson in the said real estate, " J
title had been made to her, the said complainant, e&* ]
the financial difficulties in which he, the said an >

involved. , .ate
40 And this defendant further answering says, m.
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request of the said Sarah L. Stewart, he commenced pro-
ceedings in the Court of Chancery of New Jersey against
Ber husband for divorce, to which proceedings and the reco.d
[therecf this defendant prays leave to refer.

| And thatafter the obtaining of the divorce, this defendant
was engaged by the complainant in a matter of difficulty
with one Abraham Hooley, growing out of a conveyance of
[certain lands made by her to him, while she was afeme covert
[ad uudivoreed; and the said complainant agreed to execute
anew deed, and reassure the same to the said Hooley, for 10
tre further payment of one hundred and eighty dollars, which
p the sum of money referred to in the complainant’s bill, as
[reeived by the defendant, which sum of money was received
p payment for the taxed costs in the divorce suit, and on ac-
mout of other services rendered and money’s expended as
merproctor, solicitor, counsel, and attorney, and which sum of
poney is all the money this defendant has received from the
laid complainant, and the said complainant suggested that
Bus defendant should retain that amount and credit it upon
|her account.

And this defendant further says, that after he became the
Purcheser of the said homestead, he exercised no rights of
Oarership over it, but has permitted the said Daniel L. Tuttle
lu the complainant to use, occupy, possess, and enjoy it,
| & been personally anxious to convey the same (ex-
iepting the eighteen acre lot,) to such person as she and her
r * erra’&t select and choose, offering to take a mortgage
Pr eamount due to him as aforesaid, from them, for sei-
Ipi' eD-ere(” exPense® money paid in and about the pro-

~NrPbaus “ourt and Prerogative Court, and 30
Icin00*r' & 00 monel7Pa” for e property ; but the com-
lertvt r S8ted defendaut must convey the pro-
L i0,ler &d that she wou|d arrange the rights of her
LTutl th 1S defendant was notified by the said Daniel
teeo,V | ehad rightsand W m i ill the same, to wit,
LotcL™ Wded °ne half>and that this defenda»t should

teres, which”~hIIl 2 | COrPlainant>but simply her in-
| Aldtv a/ coniPlainant refused to accept.

fUrthf . a"sweru,g says, that he has
J esired the complainant and her brother, Daniel 40

c
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L. Tattle, to refer the whole matter to some special rester
of ;hi$ honorable court, to adjudicate upon the clains ad
rigghts of herself and her brother in the same, and dsoto
ascertain the amount due to this defendant, this defencant
agreeing to convey the said homestead to the said conplain |
ant and to Daniel L. Tuttle, upon receipt of the amount de
to him, whenever he could do it with safety to himself ad
by their authority, but the complainant always refused.

And this defendant further answering says, that he is rov
willing, and has ever been, to convey the said homestead
the said complainant and Daniel L. Tuttle, whenever he an
do it with safety to himself, and without involving hinseif
in further litigation, upon receiving the amount due to this
defendant from the said complainant and Daniel L Tutle

And this defendant further answering, denies all ulanfu
combination and confederacy in said bill charged.

All which matters and things this defendant is readyto
aver, maintain, and prove, as this honorable court shall diredt,
and humbly prays that a decree may be made by this cout
referring the whole matter to a special master, to ascerta
what amount is due to this defendant, and what interest tie
said complainant has in the said homestead, and what int
est the said Daniel D. Tuttle has in the same, so that |
decree of this honorable court, this defendant can, wit saey
to himself, convey the same property (excepting the eig M
acres) to the parties in interest, and this defendant recei
the amount due to him for services rendered, |In |H
pended, and consideration paid, with interest, wit
sonable costs and charges in this behalf sustained.

AUG’S W. CUTLER,
Solicitor prost.

New Jersey, Morris county, ss—Augustus - ’3
above named defendant, being duly sworn, d e p 0
saith, that the matters, and things set forth in t e J
swer, so far as relates to his own acts, are true, an

relates to the acts of others, he believes them o
AUG’S W. CUTLM.

Sworn and subscribed before me, October 2d,186 _
H ill w. Bell, M-
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Replication.
[Filed October 19, 1868.]

This repliant, saving and reserving to herself all and all
menner of advantage of exception to the manifold insuffi-
diercies of the said answer, for replication thereunto saith—
thet she will aver and prove her said bill to be true, certain,
ad sufficient in the law to be answered unto, and that the
sd answer of the said defendant is uncertain, untrue, and
insufficient to be replied unto by this repliant; without
tret, that any other matter or thing whatsoever in the said
amner contained, material or effectual in the law to be re-
pied unto, confessed and unavoided, traversed or denied, is
untrue; all which matters and things the repliant is and
Pi 1" ready to aver and prove, as this honorable court shall
pirect, and humbly prays, as in and by her said bill she has
dready prayed.

VANATTA & DE MOTT,
Solicitors of complainant.

Depositions..
[Filed October 24,1867.]

ruination of witnesses, &e., in a cause depending in the
our 0 Chancery of the state of New Jersey, wherein
ash L Tuttle is complainant, and Augustus W. Cutler
etendant, taken before George W. Forsyth, one of the

| Mr ax fxarn*hers °f the said court, at his office in
andof0"® IS presence of Jacob Vanatta, solicitor
sdliagt CUf 1f°r comPlainant, and of Augustus W. bell,
hontahran  ccmnse®  said defendant.  Said examina-
andsixty™p 6 November, eighteen hundred

Geo. W. F orsyth, M. C

10

20

30
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Vancleve Dalrimple, a witness produced on the part of tre
said complainant, being duly sworn, on his oath saith—

| was the attorney of John S. Smith in a certain procestk
ing for partition ; it was in the year 1802 or 1863; theyvee
commenced by Smith, who claimed the share of Deniel L
Tuttle, in lands of Hannah Tuttle, deceased; the procest-
ings were all in the Supreme Court; there were three diffa-
ent cases, two of which iii which sales were made, and inae
there was a division; | believe | attended the sales meckin

KDthose proceedings; | recollect attending one ; | believe oh
were made the. same day, at Parsippany; | have the an
ditions ofthe sales made on that occasion. [Witness prodloed
two conditions of sale.] | have no objections to your sirg
them as exhibits in the cause.

Counsel for complainant offered one of the said two o+
ditions of sale in evidence, and | have marked the s&gB¢
hibit No. 1, on the part of complainant.

The two last agreements of purchase are signed by M
Cutler; 1 saw him sign them; the agreements of purchesers

20 are in my7handwriting.

Witness being shown the other of said conditions of s
in this cause, which | have marked Exhibit No. 2 ontg
part of complainant, saith—the agreements of purchase g
pended lo these conditions are signed by Mr. Cutler,
believe | saw him sign them ; they are in his handwriting.

Quest. What, if anything, did Mr. Cutler say at the ting]
of the sale, as to who he was buying for or wanted to &
those lands for ? , J

Ans. | don’t know as | have any recollection abou J

30 except when the fourth lot, described in the con 'tOmr
sale, marked Exhibit No. 1, in this cause, was bido y*
Cutler, 1 think, and | drew the acknowledgment 0
purchase to be signed, either Daniel L. Tuttleori . ~ |

herself, if | recollect right, commenced writing Mrs. J
name at the bottom of the acknowledgment, an  °eMligt
on the ground that she was a married woman an 1

not be able to enforce the contract as against tjer ag
sioned some little talk, 1 think, and finally r- N
he would sign the conditions, and took the psn&en signed
40 over that part of Mrs. Stewart’s name which ha
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I and rubbed out his own name, and underneath it the addition
m“atty of Sarah L. Stewart.” | objected to that form, and
| M. Pitney, who was acting there, with me for some clients of
I biswho were interested, and | both objected to this form, and
Kirsisted that Mr. Cutler should either sign his own name to
the conditions, without any additions whatever, or we would
| put the properly up and sell it again, and he then struck out
mire addition to which we had objected. His bid was ac-
loepted in that way, as by reference to conditions of sale will
I 'more fully appear. | haven't a distinct recollection whether 10
I Ms Stewart was at the sale in person or not. 1 can’t tell
whether the property mentioned in Exhibit No. 1, was sold
Ibefore the property mentioned in Exhibit No. 2, or not; if |
jshould say anything about it, |1 should say the property de-
scribed m Exhibit No. 2, was sold first, but it is so vague an
linpression | think it hardly worth while to pay any attention
ltoit. | prepared the deeds for the commissioners, and they
jetthe matter in my hands to arrange with the purchasers
jand the persons entitled to the proceeds.
L N ease state as fully as you can, in what way Mr. 20
I u er made payment for his purchases ?
in*. Well, the deeds were made out for Mr. Cutler and
ladsome time unaccepted, and as | always understood from
| r. utler that he was acting for Mrs. Stewart and Mrs.
iderson i,, the partition, | urged him to accept his deed,

IAnder e 3”9 settled up with Mrs. Stewart and Mrs.
L. $1; a"d1think 1saw Mrs. Stewart once in Mr. Cut-

MWW m m 1WES 8eaking to R * about it, and exactly

b ow t* rr mentSWaGe made about * 1 do not
bssioners and M ESS &Statement’ as between the com- 30
iQuder nm Stewart and Mrs. Anderson, and Mr.
~redelivemdtoVell, M M or discharges, and his deeds
tee mav U i Im’&nd n° mone” actually passed, except
aher. Rea 6 * Sme balance one way or the
waddgo aniTh” 111 deeds in payment, so far as they
TherefealLJ 167?aid,to. me. or 1 to him some small balance,
the statement ** or tbeir distributive shares. | have neither
n°r releases with me-

[SewatsdistflIB reeobectioD> that the whole of Mrs.
butive share, and the whole of Mrs. Anderson’s 40
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distributive share, in those partitions, was appropriated to
pay the purchase money due on the purchases made by M
Cutler ?

Am. Well, if their distributive shares exceeded the amount
due for the deeds, it was paid to him, and if it fell sot,
why of course he paid me. There was one small share pad
into court, about which there was some dispute, and thet
is there yet. Daniel L. Tuttle’s share of the proceeds of thet
sale was claimed by John S. Smith; he got it; he dained

10 as a purchaser at sheriff's sale of Daniel L. Tuttle’s interest
in those lands, and the commissioners adjusted his interest
with him. Mr. Cutler, when | delivered the deeds and te
settlement, was made, delivered me the releases of Ms. Ar
derson and Mrs. Stewart.

Cross-examination.

Daniel L. Tuttle attended that sale, | believe ; that is ny
recollection; | have no recollection of seeing M. Qiler
consult at that sale with Daniel, although I have no doubt

20 thej did, for they were always consulting whenever we met.
Mr. Cutler professed to be acting for Mrs. Anderson an
Mrs. Stewart in this matter, and said Mr. Little was Danie s
attorney. From looking at the papers, | think the sale vis
adjourned; | think it was adjourned once, that is my reco
lection. | have no recollection about the first day, whetie®
Daniel was present or not; | think he was, that is d
say about it, because | don’t think he was ever absent w
the business was going on ; the sale was between tiree
four miles from the place where Daniel lived. | meanw

30 I say Mr. Cutler procured the releases, that | drewt em
left them with him to be executed and acknow e oe’
he procured it done. | didn’t know of my own n
for whose interest Mr. Cutler was to hold this prope >
cept what | have stated about that fourth lot.

Quest. Who was it who was writing Mrs. Stewar
which you have spoken of? tret

Am. All | can say about it is what | have alrea’ y. A
it was Mrs. Stewart or Daniel, although | cantsay e
recollection of Mrs. Stewart being there, it peniel

40 and probably was Daniel; | have no recollectlo
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[bid on the property; it may have been Nathaniel Dickerson
| who commenced to sign Mrs. Stewart’s name; he was there
and mixed up in it some how, on behalf of the Tattles, I
i think; whoever it was commenced to sign, was stopped at
[once, and the name rubhed out, and not much attention paid
jtoit. | think Nathaniel Dickerson was there professing to
le on behalf ot Mrs. Stewart ¥ | don’t know as he-professed
toact for Daniel or Mrs. Stewart, except it may have been
in attempting to sign her name, and | think he said supposed
lit would be right for him to do so, or something to that
[effect. | have no recollection that Nathaniel Dickerson bid
yoon the property; my impression is Mr. Cutler did ; I think
the property was struck off on Mr. Cutler’s bid, but can’t
[speak with any certainty though. | don’t know of iMr. Cutler
ading as attorney for Daniel Tuttle in his difficulties ; what
M. Cutler always told me was that lie had nothing to do
mith Daniel, that he was acting for Mrs. Anderson and Mrs.
mSevat, and that Mr. Little was Daniel’s attorney. There
was a long controversy between Daniel and John S. Smith.

1(

iDamel wes examined on supplementary proceedings on a 20

lutgmeut Smith claimed to hold against him ; then Daniel’s
nother died intestate, Smith levied on Daniel’s interest as
peir at-law, then notes were presented against the estate by

tewart and Mrs. Anderson, sufficient to absorb the
f eestate, or nearly so; the notes were against Mrs. Tuttle,
I emother; proceedings were commenced to sell the land ;

IM11 «tT # ill£ enilineness of these notes, and there was a
gtnal in the Orphans Court, in which Smith was success-

ion  apPeal was taken by Mrs. Stewart and Mrs. Auder-

thenti 6 rerofa™ve Court, and the decree below affirmed ; 30

Lav . Jese Proceedings in partition took place. All | can
that ho UUkrS<?°d from Mr- Cutler in all these matters

bu that"m T- i 6 Counsel’ ProctoL or attorney of Daniel,
ke Mr O, tl Llttle ~as looking after his interest, and that

Listers” We>WaS °°king after interest of Daniel’s

°f Uce Sround was Smith successful on the issue
[Qhjected to 1" 311 Whs tke defence set up to them?

uuth alleged the notes were forgeries, and if genuine, 40
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were without consideration ; 1 don’t know as| can sym
what ground either court based its decision. The fauth
lot was the last of the lots sold described in Exhibit No. 1, i,
as | said before, | cannot tell whether the property desoribed
in Exhibit No. 1 or No. 2, was sold first. I think the cod-
tions were signed as fast as the lots were struck oil; cant
say whether the conditions were signed before another I

was put up or not. .
V. Dalrimple.

10 Sworn and subscribed before me, November 5th, 18%.
Geo. W. Forsyth, M C

Counsel for complainant offered in evidence two cati-
fied copies of deeds, certified by the clerk of Morris court).
The first deed dated day of 1863, recorded Jure j
22, 1863, Rook E 6, of Morris county records of deeds, s
554, &e., which | have marked Exhibit No. 3, on the pato
complainant. The second of said deeds, dated February 16t»
A d. 1863, recorded June 23d, 1863, Book E 6, pages 5 ,
&c., which | have marked Exhibit No. 4, on the pait ofam

20 plainant. Counsel for defendant objected to the offeringo
each of said deeds in evidence. i

|
Geo. W. Forsyth, M 0. j
November 5th, 1866.

The further examination of witnesses was here
by consent of the respective counsel, until Saturday, oe
ber 10th, at 9 o’clock a. m., at my office.
Geo. W. Forsyth, M 0.

Saturday, November 10th, a. d. 1866, the respective co
of the parties, complainant and defendant, appeare A
30 me, at my office, pursuant to adjournment, an i 1
to the further examination of witnesses, &c., in this |
Geo. W. Forsyth, M. | j

The counsel for the complainant }\fe§fd1iia,c;1n||
deed from William M. Dixon, Richard ¢ e Jped
Silas Tuttle, commissioners, &c., to the een
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15h June, a. d. 1863, recorded in Morris county record of
deadks, Book P 6, pages 212, &¢., which | have marked Exhibit
L& 5 on the part of complainant.

I Counsel for complainant also offered in evidence another
original deed from William M. Dixon, Richard V. W. Fair-
dhild and Silas Tuttle, commissioners, &C, to the defendant,
bearing date June 15th, a. d. 1863, recorded in Morris county
jrecord of deeds, Book P 6, pages 216, &c., which | have
parked Exhibit No. 6, on the part of said complainant.

Geo. W. Forsyth, M. C 10

| The further examination of witnesses, &c., in this cause
twesthen adjourned, by the consent of the respective-counsel,
ptil Saturday morning, November 17th, inst., at the hour
often in the forenoon of that day, at my office in Morristown.

Geo. W. Forsyth, M. C

m November 17th, 1866, the counsel for the complainant ap-
peared before me, at my office, pursuant to adjournment,
P | proceeded to the further examination of witnesses, &c.,
fo t epait of the complainant in the above cause.

Geo. W. Forsyth, M. C 20

I Cound for complainant produced before me and offered

InNT 6 aBy e rePort B commissioners, order of

If | ™atlon’aud ¢ rder of distribution, *“ in the matter of sale
glands late of I—fannah M iiiH IM i KfiM Wi

-t N 7----* r«
"’ 11 this eause be adjourned to Tuesday,
lust., for the taking of evidence on the part

D
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of defendant, and | adjourned the same to the day ane
named, to the hour of ten in the forenoon, at my office

Geo. W. Forsyth M G

November 20th, 1866, counsel for complainant goeared
before me, at my office, pursuaut to adjournment. Thed:
fendant and his counsel did not appear.

Counsel for complainant offered in evidence a final daree
of the Court of Chancery ot New Jersey, certified under te
seal of said court, in a suit pending therein, between Sxeh

10 L. Stewart, complainant, and Adolphus Stewart, defendar,
which | have marked Exhibit No. 9, on part of said am

plainant. I
Geo. W. Forsyth,M. G

Testimony of Geo. W. Forsyth.
[Filed November 20, 1867.]

Examination of witnesses, &c., in the above cause,
my office, in Morristown, Sew Jersey, on Tuesday
first day if October, A. » 1867. Mr.J. Vanata ¢®
for the complainant, Mr. A. W. Bell appears for d«
ant. Mr. Vanatta admits that notice of this ex
was served on him on the 21st September last, M£ J
to the examination being,taken, because the im

testimony has expired. Miu8,* a |

George W. Forsyth, a witness produced on part of aefe

ant, being duly sworn, on his oath (he coroplaia-
Quest. Did you ever have an interview j; estated
ant and Daniel L. Tuttle iu reference to t their
their mother, or the property which cam I
) mother to the children ? , to testimony

[Objections here made by Mr. ai raDJainant woedi

anytiiing that may have been aai® he inference was*»
conferiing with the witness, and the come
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| thewitness as an attorney and counsellor-at-law. Mr. Vanatta
mfurther objects, because any conversation between the com-
Iplainant and Daniel on that subject, is irrelevant in this suit.]
K Ans. | had an interview with the complainant and Daniel
|[L Tuttle some time, | think, in the latter part of January,
m&%; it related to the dwelling-house and some out lots
mahere the complainant and Daniel then lived.
I Qest. State what occurred ?
I Ans. My recollection is, that Mr. Tuttle called to see me
land desired to know if 1would be disengaged in the evening
lot the day on which he called ; I informed him that | would,
land he said that he and his sister (the complainant) were
Besirous of coming to a'settlement of their difficulties con-
Beruing that land, and that he and his sister would come
Bown at such hour in the evening as | might appoint. |
Ihink 1 appointed the hour of eight o’clock ; and a little after
mhat hour he and his sister came to my office. They talked
mver the matter of a just division of the property in my pre-
myice, but the difficulty seemed to be that the complainant
mn Daniel both wanted the .same part of the property;
Bamel wanted the complainant to take the dwelling-house
mn *e” N was situated on, and let him take the out
|o s and the complainant pay him the difference in their
V eor secure it to him; and the complainant wanted
amel to take the house and pay her the difference in value

Ki.G and ou® They came to no agreement,
adin a short time left my office.
+7 &S in that conversation by the com-

IL. , a8 0" e resPec™ve interests of the parties in that
Mr. vinattl JoU =**** °f **d if S°” What? t0 bJected to

hS\ve “° Astinct recollection as to that; the con-

ptei-ests iMUproperty! UP°DtI>0~ had 6gUal

|vesthe own8 A 8idd 'n” If| conversation as to who
jOthat propel0?R  H  f°r the interest of Mrs. Anderson

| dns I\'}éf':t récof%%ieﬁ%gp to by Mr. Vanatta.l

Quest.
|1»<<Stated3 *® ® Were ased O

10

20

30

showyon, as you
. e-i.. ad an cgnal interest in that property ?40
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Ans. | could not be willing to swear to any exresios
that were made; it wasa long time ago, and | never thougt
anything would come of it, and didn’t burthen my nid
with the particulars.

Quest. Was anything said in that conversation as toay
repairs having been done upon the property? [Chbjectedto
by Mr. Vanatta.]

Ans. Aes; that was mentioned in that conversation; te
there had been repairs put on the dwelling-house to aan

10 siderable amount, and that Daniel had paid for those reirs.

Qwest. Was there any dispute as to that fact between tem
on that occasion?/ [Objected to.]

Ans. No, sir; there was no dispute between them &t
that fact; the only difference seemed to be as to what mat
each one should take ; Daniel objected to taking the dadling-
house because he had no use for it.

Quest. Where was this property?

Ans. At Littleton, | understood“—there or in that reigt
borhood.

20 Cross-examination by Mr. Vanatta*

Quest. Wras this interview while you were a partner withi
Mr. Cutler, or after you ceased to be a partner?

Ans. It was some six mouths after | had ceased to teaj
partner of Mr. Cutler ?

Qwest. Was it before or after this suit was commenced?

Ans. | can’t say, as | doift know when this suit was aam
menced.;

Quest. Had the complainant had any consultation dxut
that business with you prior to that time?

30 Ans. | don’t think she had had an}7conversation with ne
about that business; when I was in with Mr. Cutler, botht e
complainant and Daniel were in the office frequently,an
generally inquired for and consulted with Mr. Cutler.

Quest. Mr. Cutler was acting as her attorney at that tine

was he not ? o d
Ans. | understood that he transacted the legal business ~
both of them. r

Quest. Did you hear her at any time asking Mr. Cuter
a conveyance of that property at Littleton ?
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I Ams. | don’t remember of ever hearing her ask him ; both
| herand Daniel’s consultations were always strictly private
mwith Mr. Cutler; | don’t think | ever heard anything that
mes said between them.

I Qe Were you acting as the attorney of Daniel after you
meft M. Cutler’s office ?

| Ans. 1 don’t think | could properly be said to have been
macting as his attorney.

I Qusi- Did Daniel ever show you any title papers of any
Kind that he had for that property %

m Ans. | don’t remember that he ever did.

m Qe Atthe time he and his sister were at the office, were
mere gnytitle papers produced or brought there by either of

m ins. | don't remember of seeing any title papers that

memng m fact, | don’t remember of seeing any papers of
Buy kind that either of them had,

m 1 {9 m | had »0 account on that occasion, I
mippose, of money that he claimed to have paid ?
m ins. | don’t remember of seeing any, 20

m Qe About how long did they remain at the office ?

| t M B reraained about an hour—it may not
| debeen so long-was not longer. y

m Re-examination by Mr. Bell.
|1 1 | occasion”’” COnSaited y°” ab°at *bat bueiness be*

Jliosinessefore”0 recollect' on of his consulting me about that

1 for yoar service8 that night ? 30

ft Mr. Vanatta.
there with him aTv ale’\S°kject  having his sister come

[H |f hiintheevening ““ ft* he applied *°

M tha* that there was
+‘het property and he Im * T* h'8 81Ster about tbe divi8ion
b »terintlJeveni™ H H |i meet = «_ my office with

c, to see if they couldn’t come to some
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arrangement and division of it; when | say that | hed rt
consulted with Daniel before, or rather, that Daniel hedrd
consulted with me before about that business, | nmean te
he had not consulted with me before that day, when hetdl
me what his business was.

Quest. Did you understand him.to want you to assist im
in making a bargain with his sister, or was your asisane
wanted to advise her as to what she had better do ? [Qgedted
to by Mr. Bell.]

10 Ans. Well, | don’t think he wanted me to do either te
one or the other—and | am sure | did not act any nore fo
the one than I did for the other.

Quest. When Daniel called on you first that day, or wen
he called on you in the evening with his sister, did rea
quaint you with the fact that he hadnt a shred of title
any part of that property ?

Arts. | don’t think that he said anything of that kind
me.

Quest. Then you acted in the matter under the inpression

20 that he had title to half, or some part of the property, dg
you not ?

Ans. That was the presumption that | had, that he hedtrg
title to half of that property.

Second re-examination.

Quest. What do yon mean by saying he had title to ae
half?

Ans. | think it very likely, and that is my impression royj
that | understood from them that Mr. Cutler had the tite
the property. They both seemed to be uneasy over thest

80 ation of the property in Mr. Cutler’s hands, and warte J.
cotpe to some adjustment of it between themselves,8 J
get it out of his hands ; if my impressions are right, 1
garded Daniel as having either a legal or equitable Jn |
half of it, according to my recollection of what too P j
before me. j

Quest. You did not act as her counsel on that coa |
did you, Mr. Forsyth ?

Ans. | didn’t consider myself as acting as the @
strictly speaking, of either one of them.
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I Third cross-examination by Mr. Vanatta.

I Qest Did you not understand from them that night, or
I hed you not previously understood from Daniel or Mr. Cut-
ler, that she had been told by Daniel and Cutler both, that
Kutler wouldn t make a deed to her unless she would consent
Ithat Daniel should have a part of the land ?

I I don’t recollect of being told so by Mr. Cutler or by
[Daniel either, or by Miss Tulttle.

m Qe Did they not consult you that night about getting
the property out of Cutler’s hands. iq
mAns A°j 8y’ | don't think they, either of them, consulted
ne about getting the property out of Mr. Cutler’s hands.
-Otgm_ That was talked about there that evening, was it

i | think that was talked about; what was said about
m f don't recollect at the present time.

E Qest You understood that they were at your office be-
cause you were a lawyer, did you not ?
I .ins. That was my understanding of it.

Geo. W. Forsyth. 20

foe me" '0 a*“d 8abscHbed' this Ist of October, 1867, be-

A 1fred Mills, M. C

Depositions.
[Filed October 24, 1867.]

f ¢ S r th.e above 8tated c*e, taken be-
| the Courtof Pt. SSI° tie mastcrs and examiners in

| town jerCe® 0iNeWjer8e athl ffloe in rris-
[ary,i '\éwjﬂ oa Saturol Xe h day ol}/lfann—
Il of Cb I b H f ™ de%ce
| Plainant and of A arah L .
lkdid tn™1 80Mtcitor of the

J°h C Ander'm .
a Witness called and sworn on the part
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of the defendant, deposes and says—I reside at Gldaell,
New Jersey ; | married a daughter of Hannah Tuittle, late of
Littleton, and sister of Daniel L. Tuttle.

Quest. When were you married ?

Ans. In December, eighteen hundred and fifty-two.

Quest Did you and your wife ever sell her interest intre
real estate of her motherland if so, when and to whn?
[Objected to.]

Ans. We did, as near as | can tell, about five years ap

10 to Daniel L. Tuttle, her brother.

Quest. Where were the conveyances made? [Chjected o
by Mr. Vanatta.]

Ans. At my residence at Caldwell.

Quest. To whom were the deeds made as grantee? [
jected to.]

Ans. To Mrs. Sarah L. Stewart, | believe her nare is

Quest. How many deeds were there ?

Ans. That | can’t tell.
Two Exhibits, marked Ao.4, shown witness—counsel aded

20 did you and your wife make any other deeds of her inerest
in her mother’s estate, than the deeds of which these pu-
port to be a certified copy ? [Objected to by M. Varstta]

Ans. | can’t answer that question without knowing wet
these deeds convey.

Quest. The description of the land described in these a-
tified exhibits having been read to the witness, cure®
asked—Awre those the deeds which you and your wife na e.

Ans. That is the property that we deeded awnay.

Quest. How came the deeds to be made to Mrs. Sxa

30 Stewart, as grantee ? [Objected to by Mr. Vanatta.]

Ans. At Daniel’s request.

Quest. Who paid the consideration money fort oe ®
veyances, and was it paid ? [Objected to by Mr.*ama

Ans. Daniel; it was paid; the money that wes i

paid by him. 4.
Quest. Was or not Mrs. Stewart present when he requ |
you to make the deeds to her ? [Objected to by M- j
Ans. | think she was. An|

Quest. Was anything said by Daniel at the tine,
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Ms. Stewart’s presence, as to what would be done with those
Oeack?  [Objected to by Mr. Vanatta.]

Ars. Whether it was in Mrs. Stewart’s presence, that |
cant say; there was something said; he said that he would
take deeds in her name; that at some future time he would
probebly want the deeds altered ; that the deeds would not
ke put on record now, as he wanted them different before
[they were; that is the substance of what,he said.

I Qe What is your recollection as to her, Mrs. Stewart’s,
being present at that time ? [Objected to.] 10
I As. My impression is she was present.

I Qest Did Mrs. Stewart in the transaction of the sale of
thet property by your wife, claim that Daniel was.buying the
property for her in any way, shape, or manner, or for her
[erefit? [Objected to as leading, and in other respects im-
proper and incompetent, by Mr* Vanatta.]

I As. She did not.

I Qet Was Daniel in any business at that time ?

| As. He was.

I Qet What waes it ? 20
I ins. He buys and sells stock; he raises stock, and was he

P the boating business; lam not positive about that time,
[out 1 think he was.

| Did you at any time during the negotiation of your

F e8interest, understand from Mrs. Stewart for whom

\ant 148 interest ? [Objected to by Mr.

| An*know that | did from her.
I ™  Did you from any one? [Objected to.]

I QS anderst°od it from Daniel and from my wife. 30
I Vuest.i or whom was it bought’) [Objected to.]
I'm For Daniel.

iAAf A &S an consideration money of that
mortgage) and if so how much?

| O» 1' nine hundred dollars
| By whom was it given ?
I ollI'JZulbling It tO mind-
k . Sarah“r N 2 mm'gaS* to i« “ O'?«I>< wife ?
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Quest. How much money was paid at the time the dseck
were given, and by whom ? [Objected to.]

Ans. It has gone out of my mind how much money vis
paid ; there was money enough paid to make up the arount
with the mortgage, but I cant tell what the amount wes. |

Quest. What was the whole consideration money? [
jected to.]

Ans. Two thousand dollars.

Quest. Di.d you or your wife afterwards receive any nuey

10 on that mortgage—before you assigned it, I mean. |
jected to.]

Ans. | can’t recollect of any.

Quest. Did you riot receive three hundred dollars on
mortgage? [Objected to.]

Ans. | received three hundred dollars after the nmotge)
was given, as near as | can recollect.

Quest. From whom? [Objected to by Mr. Vanafta.]

Ans. From Daniel.

Quest. Wrhat became of that bond and mortgage ?

20 Ans. | passed it to Caleb D. Harrison.

Quest. Wias or not that three hundred dollars paid ke
you passed it to Harrison ?

Ans. | can’t recollect of making the mortgage any leslj
any money that was paid on it.

Quest. If three hundred dollars was paid upon the e
and mortgage before you passed it away, did not that nal
it three hundred dollars less ? [Objected to.]

Ans. That is a question that anybody can answer. Tg
asked me if three hundred dollars was paid on the bond ax

30 mortgage, would not that lessen it ? any one could asn
that. | will answer that question in another way, if yott
me to; if there was three hundred dollars paid on that noj
gage, the mortgage would show it, if it is in existence.

Quest. What did the mortgage amount to when it was
signed to Mr. Harrison ? J

Ans. Nine hundred dollars; all that I recollect a dJ j
mortgage is, that | got nine hundred dollars for it, an
not sell it at a discount. | n

Quest. Did Mrs. Stewart ever pay you anything on’,

40 mortgage, or offer to pay you anythingonit? L J
by Mr. Vanatta.]
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I ins. She did not.

I Qest Who was to attend to the payment and liquidation
bfthat mortgage? [Objected to by Mr. Vanatta.]

I Ans. | don't know positively.

| Qe What do you mean by that? [Objected to.]

| As. | mean that | did not enquire as to what would
[becone of the mortgage, and | don’t know as | was told.

I Qest Doyou know what became of that mortgage after

it es assigned to Mr. Harrison ?

I Ams. It wes taken up by Daniel Tuttle, and another mort- 10
gace given in the place of it, and the interest on the old
[mortgege paid.

m Qe By whom was that interest paid? [Objected to.]

I Ars. By Daniel, | understood.

I Qe Were these the only deeds that were given by you
fedyour wife ?  [Objected to.]

| Ars. | think not.

m Qe What other deeds were given, if any ? [Objected
[foby M. Vanatta.]

mins. There was a deed given for a lot we called the school 20
Bouee lot, containing about five acres.

m §\B< Were those the only deeds then, the three ?

mins. They are all | think of or know of.

m Qul. What interest was it that your wife had in her
pother’s estate ?

mins. Ore third.

m Q. How many children had she living when she died ?
mins. Three.

et Are they still living?

Bins. They are. Q

Best. Did Mrs. Hannah Tuttle die without a will ?
mins. She did.

mCross-examined by Mr. Vanatta.

wp ~me B f Made those deeds to Mrs. Stewart,

2 N ®ewar*ve » and where did you live then ?
Ckw] 6 *be “omesfea™ |p Littleton ; I lived at
All-  ’an ‘e ~stance between the two places is twelve

WL ’as near as y°a can get at it.

mins' AYIRIGIAIS REUSHL nduSHeh eI Stewart did.
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Quest. Did they live together, that is, eat at the same tade!

Ans. They did.

Quest. How long before making these deeds had they Ined
there at the homestead together ? [Objected to by M. BdI]

Ans. She had lived there longer than he had; | duid
have answered that question by saying they have Ihad
together there since Hannah Tuttle s death, she died dj
June, 1859.

Quest. Did Mrs. Stewart’s husband live with her after ket

10 mother’s death ?

Ans. Not to my knowledge.

Quest. While Daniel and Mrs. Stewart were living together
at the homestead, who attended to Mrs. Stewart’s businss!

Ans. | don’t know what business she would have to Fae
attended fog she was in no business.

Quest. Were she and Daniel on friendly terms at that tirre.

Ans. They were, as far as | know.

Quest. Was the bargain for the sale, by you and your wife
of your wife’s interest in this land, made at the same ture

20 these deeds were made, or some time before? ,u

Ans. | think the bargain was made at the time the ee»
were made.

Quest. Where was the bargain made ?

Ans. At Caldwell.

Quest. At what place in Caldwell ?

Ans. At my residence.

Quest. Was Mrs. Stewart there at the time?

Ans. | think she was. p_ th

Quest. Was the bargain .reduced to writing in any

0 paper than the deeds and the bond and mortage,, J

was there any preliminary written agreement P
deeds themselves ?

Ans. None. , f]lpF(Uor
Quest. Why did not you and yonrtv* m»««1l
those lands to Daniel L. Tuttle, instead of mamng

Sarah L. Stewart ? v' , maM
Ans. Because he or they requested them

Quest. If Daniel bought the property hw his own use,
0 did he not have the deed made to himself.
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1 Coursdl for defendant here requested the master to state
to the witness that he must not answer except as to what
wes said by the parties, Daniel or Mrs. Stewart.

I Tothis instruction counsel for complainant objects,

£ The master declines to give this instruction.

| Ats Hesaid he was not ready to have the deed made to
mhirreelf then, but would at some future time, probably?

I Qet What was the reason or reasons that he was not
fcen ready to have the deed made to himself?

I Counsel for defendant here requested the master to in- 10
miruct the witness that he must not answer as to his own
ljudgment, but only as to reasons given by Daniel, iPany
W/\GE given.
I [Coursel for complainant here objected to Mr. Bell’s
mKing this method of instructing his witness.]

I 1he master declined to give any instructions.

I e did not give any reasons.
m (M. Do you mean to testify.that you don’t know why
famel L Tuttle requested those deeds to be made to Mrs.
m enat, instead of himself? [Objected to until the witness 20
mes s ated that there were reasons given.J
I M I donot mean to say that.

lim_m State then why . did request them made to
[Objected to by Mr. BeIL.] a

| Ats. On account of creditors.
m et On account of whose creditors?
| s The creditors of Daniel L. Tuttle.

kX serV s~"?Dame anyof those creditors’ and if

,, Ikna)” Smitfa>L °op & Allen, Ferris & Co.—that is 3

ajudgment*” ?f di<* e Qleditors then have any judgment
[Chjected to.] agamSt Dauiel’ and if so>which of them ?
I All of them.

‘ P amounto those Jungng%t!sdg? thg%J tﬁ%régs [?)thgcta

nG .°~n S Smith shortly before that, by 4
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virtue of the judgment which he held against Daniel, sdd
Daniel’s interest in his mother’s real estate, and boughtit
himself? [Objected to by Mr. Bell.]

Ans. He had.

Quest. That sale had not fully satisfied Smith’s judgren,
had it? [Objected to by Mr. Bell.]

Ans. It had not.

Quest. Smith had been pursuing Daniel with his judgmernt
and execution pretty constantly and sharply, had he rat?

10 [Objected to.]

Ans. | think he had.

[The whole of this testimony objected to by M. Bdl, m
the ground that it is no part of the direct examination.]

Quest. When Mrs. Stewart gave you the mortgage ofwich
you have spoken, did she not also give you a bond inan+
nection with that mortgage?

Ans. She did.

Quest. Did Daniel L. Tuttle sign either the bond artre
mortgage ?

20 Ans, He did not.
Quest. Was not the consideration you or Mrs. Atk

were to have for those lands, truly stated in the deeds?

Ans. | don’t remember.
Quest. Can you give anj reason why the consideration

was not truly stated in the deed, if it was not so done?

Ans. | cannot.
Quest. How much money did you or Mrs. Anderson rg

ceive on that sale, at or before you delivered the deeds. |

Ans. My impression is, eleven hundred dollars.
8ft  Quest. In what and how was it paid, and when wes it d j

Ans. It was paid in banks bills, at my house; | a®

positive but that there was three hundred of it paid in t ij

town. J
Quest. Was that before or after the other money was |

—that is, that which was paid here ?

Ans. It was after. ,J
Quest. When was the bond and mortgage execute 1

delivered, whieh was given to Mr. Harrison | mean
which was made directly to Mr. Harrison ?
40 Ans, | don’t know anything about it.
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I Qet You have stated that a new bond and mortgage
med been given to Mr. Harrison—upon what knowledge
[did you meke that statement?
I Ams. | first asked him, at the request of Daniel, if he
maodd take a new mortgage to release lands which they
mated to sell, which the mortgage covered ; he said he
mraud he afterwards told me that he bad exchanged mort-
gages with him
I Qet Do you mean to say that Mr. Harrison told you
BiatDaniel had made a mortgage to him? 10
| As. | mean to say that Daniel had made the exchange.

I Qest Exchange of what ?

ins. Of mortgages.

i Qe What mortgages—by whom executed ?
JINc. leant answer it from my own knowledge; | sup-
posed it to be Mirs. Stewart’s mortgage.

Do you say that you made another deed of a five

mre o, wes that before or after you made these deeds ?

| n I think it was at the same time.

mest. To whom was that deed made ? 20

in«. To Daniel L, Tuttle.

m\Wde | P fIWa8S 9 no* made to Mrs. Stewart, like the

»,,V make a correction—the deed was first made to
m . Stewart and afterwards to Daniel L. Tuttle.

jTutlev H°W I0Ug afterwards was [t made to Daniel L.

jins. | can't tell.
1Qet Tell as nearly as you can ?

m H H gUS8 80metiffie within a year. 30
rfS H 1th a t is, who signed it?

(r?« | H ratteds tedehd

F'Mtatfu?dl kn°WWhat haS become of that deed—and

5 Tli )
|outed never seen any of them gince they were exe-

t e T doSiou rePeated-
Did the price of $2000 include that lot also ? 40
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VvAns. It did.

Quest. On what road, if any, does that lot bound?

Ans. On the road running from Littleton to Parsippany.

Quest. Does any part of it adjoin the turnpike— mean bty
that, the road that runs from east to west, in front of te
Tuttle homestead?

Ans. It does not'—there is an old road not used, that us
on one side of it.

Quest. Did you make a separate deed to Mrs. Stewart for

10 that lot ?

Ans. | think we did.

Quest. What was done with that deed, if anything, wen
you made the deed to Daniel for the same lot?

Ans. It is the same deed.

Quest. Explain what you m8au by that—how you tras
formed the deed you made to Mrs. Stewart into the aneym
made to Daniel L. Tuttle ?

Ans. The same deed, after being altered, was acknowl-
edged the second time—I have an indistinct recollection 0

20 the circumstance.

Quest. Where was that deed from the time you hrsta-
knowledged it until the time you altered it by putirg
Daniel’s name in and acknowledged it a second time.

Ans. | have no knowledge of it* im
Quest. Was it in your possession or your wife’s possess

during that time ? # t in nf
Ans. It was not in my possession, and it was no
wife’s possession, to my knowledge. J
Quest. Where was that alteration in the deed .
30 what place ?
Ans. At my. house.

Quest. Who were present at the time?
Ans. John McChesney and his son, Daniel h. 1

wife, and myself.
Quest. Was Mrs. Stewart there?
Ans. | don’t know that she was. * + tad
Quest. What reason did Daniel give for’ ~.aD,Vict ean
teration made? [Objected to as no part o
ination, and irrelevant.]
40 Ans. | don’t recollect that he gave any.
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[ Qet What induced you to make the alteration? [Ob-
jected to.] :

As. A request to do so.
I Qest Request from whom ?
| Ars. Daniel.
| Qet Did he give you no reason or explanation why he
wanted it done? [Objected to.]
I Ams. | don tthink he did ; there was no need ofany reason
[eing given, because the understanding with Daniel and
Ms. Stewart both, in the first place, was that the deeds were
Kax altered at any time we were called upon to make them.

[ Re-direct examination by Mr. Bell.
I Qet At the time you made these deeds to Mrs. Stewart,
V* the request of Daniel, as you have stated, were not the

mcommissioners appointed by the court to divide those lands,
m doaut to sell the same at public sale ?
| Ms They were.

l. D0 y°u meao to say that Daniel L. Tuttle told you
m a the reason be wanted the deeds made to Mrs. Stewart

m ves Qaccount of his creditors—g§ Was that a piece of your
momimagination ?  [Objected to.]

I 1 A Lelid bet say that MeBIH - -
of pig %@%%anythmg about it, but

Hrom my own irs | was satisfied that

at what you mean, then, when you say that
lal-J9 1 erdason why the deeds were made to Mrs. Stewart ?

|_ N Hustgvx%nathe egrr?uad that a party defendant cannot



42 COURT OF ERRORS AND APPEALS.

were purchased by Mr. Cutler, the defendant, were there ay

improvements made upon the property ? [Objected toly
Mr. Vanatta.]

Ans. There were.

Quest. What were they, and by whom were they doe!
[Objected to by Mr. Vanatta.]

Ans. There was a pale or picket fence around the gatn
With ornamented posts, and built of the best materials; |
should guess there were two hundred yards of this; tae

10 was a piazza built in front of the homestead—it must e
forty feet in length and from seven to nine in width; tee
had been a new front door, with everything new about it—
jams and casings, window's and window sashes, about it; |
think there had been some improvement about the (g
horse stalls, &c.; | don’t know anything about the floasb
the barn; there had been painting ?1 dont know of ay
thing else that was painted except the fence and piazza.

Quest. Who did and paid for these improvements? [Bt
jected to.]

20 -Ans. Daniel. o )
Quest. Who paid the commissioners’ fees on yourwies
share of the division of that estate ? [Objected to.]
Ans. Daniel. ,
fuest. Why did. he pay it?, [Objected to by Mr.Vanattaj
*Ans. That was included in the bargain when we sddat
to him.
Quest. Is Daniel still living on the homestead?
Ans. He is. md
Quest. Who has the possession of the land then. L1
30jected to by Mr. Vanatta.] i
Ans. As far as my knowledge goes, he and Mrs. 1
.both have. ) ?md
Quest. What part of the possession does she have. L1

Ans. She has possession of the part that honmiss” j
set off to her—I look at it that she has possession ”
same as he has—they possess it together. noesd

Quest. You know of the boundaries of the land p
by Augustus W. Cutler, the defendant, at the ¢ an"*aga]
40 sale, generally, do you not? [Objected to by * r*
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| Ams. | do.

m Qe Whois in possession of those lands ? [Objected to.]
| Ams. They both live in the same house.

I Qet. Who tills the land ?

m A Daniel.

[ Are those the lands which you say they are both in
[Ipossession of?

Bins. That is the land that | speak of as their both being
m Passion of; what the commissioners set off to her, |
lake it she has without any partnership work about it. 10
WQuest. What do you mean when you say they are both in
possession of these lands ?  [Objected to.]

Bins. | mean that the house mid lot that they now occupy,
Brchased by Mr. Cutler, is property that they both have an
«eresi in—her share coming from her mother, and his
Pre coming from us. [This answer objected to bX Mr.

W(%rg;op\é\mt disposition do you make of the third share in
P » . John S. Smith took the third share.

P " 3 B Paid you the 5800 itt «b .vou
[4ws. Daniel.
Kj*LJ[?°uknow wher« Mg >? [Objected to.]
r  Uetold me atthe time he got it for liquor that he sold.
B H Mr- Vanatta.
\; ﬂhe commi S|oner 0¥Ves? 3118 paid your wife’s
mSf because lie told me so.

rlensmhlch VOB%I IPEId ﬁ Jﬁ(éyrove-
. eanrg him an tewart both

MVOflo,~aw” V Up(enaedtO0 a“end here 38 a witne™ -

fcw he b D" ielLTuttle-

I he  jBfii witness fees ?
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Ans. He did; | am acquainted with the handwriting o
Augustus W. Cutler; | have seen him write several tines.

Paper writing, purporting to be a receipt, dated Feruary|
14, 1866, for one hundred and eighty dollars, being dom
witness, witness says, this paper was signed by M. G,
and is in his handwriting ; this paper | have marked MM
A on the part of the complainant.  Witness shown aute|
paper, purporting to be a receipt, dated September 16, 1%n
for $60, which | hav-e marked Exhibit B on part of cargain

10 ant, witness says, this paper is in Mr. Cutler’s handwriting,
and is signed by him.

Witness being sworn another, paper, purporting to beare
ceipt given bv Mr. Cutler, dated October 15, 1863, for $0
which | have'marked Exhibit Con the part of compiainant,
witness says, this is in the handwriting of Mr. Cutler, 33
nature and all. J

Witness being shown another receipt, purporting to lae
been given by Mr. Cutler, dated November 18, 1868, ti
$60, which | have marked Exhibit D on the part 0 com

2% plainant, witness says, this is in Mr. Cutler s handwriting
signature and all. '[Counsel for defendant objected to
admission of the above receipts.]

Direct examination resumed by Mr. Bell. » v
Quest. Where has Mrs. Stewart been staying for th

week or two ? )
Ans. She has been at my home since last sunday.

mQest. Did yon bring her here to day ?

Ans. | did. ) o .0
Quest. Is she in the habit of visiting your amiye
Ans. She is. tuat dij

Quest. You have stated in your amende ansv qul
deeds were to be altered at any time you we ~ nmecd
to do so-called upon by whom do you mean. L
to.]
Ans. | mean by Daniel L. Tuttle.

Third cross-examination by Mr. Vanatta. Nn\i
Quest. You have stated that at the time I
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business of raising and buying and selling stock; in whose
rene did he carry on that business, his own or some one
else? [Objected to.]

1 Ars. That | don’t know; what business he done with me
ke dd in his own name.

1 Qe Did he not profess at that time to be doing business
asthe agent of his sister, Mrs. Stewart, and buy and sell in
pernare ? [Objected to.]

I As. | believe he done some of that kind of business.

| Re-direct examination by Mr. Bell. 10
I Qest Do you know of your own knowledge of his doing
B\%'P‘Bim that you speak of in any other name than his

I A, | dont know* of it by seeing it.
| Qet How do you know it'?

I dont know as | can answer that question ; | don’t
»owhow | know it; | know' it by suspicion, more than ana/
other vay.

@%’53 Did you suspect its being so because he was in
' 20
I As. Yes, that is my reason.
He did not tell you so, did he ?

| dont recollect he ever did.

John C. Anderson.

mfol°’ne*™® t | | i s 12thB ofJanuary, a. d. 1867,

Samuel S. Halsey, M. C

Lssesst'ad m°n”n” N arc® B 1867, examination of wit-
knistoll Nabf\Ve b Case conti»«ed, at my office, in
paoch Yanatta' A 1 | ~resence  Augustus W. Bell and 30

art of a M "~ rirerson>a witness called and sworn on the

kays— TaMWLLE  ~uter’ being duly sworn, deposes and
IL Rerr ii Anderson, and daughter of

m  -at Hannah Tuttk~f Littleton.
or defendant offered in evidence two deed, one
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from John C. Anderson and wife to Sarah L. Stewart, adtre
other from John C. Anderson and wife to Sarah L. Senat,
dated February 16, 1868, which | have marked respectively
Exhibits No. 1 and 2, on the part of defendant. These dsb
are both acknowledged February 16, 1863, and both recorded
in Morris county, record of deeds in Book E C, on pages®!
&¢, and the other, 557, &.
Quest. Do you recollect making those deeds ?
Ans. | do.
10  Quest. Did you have any conversation? [Question waived]
Quest. Do those deeds contain a conveyance of you i
terest' in your mother’s .property ?
Ans. They do.
Quest. Prior to the making of those conveyances, didyw
have any conversation with your sister,* Mrs. Stewart, W
your brother Daniel was not present, as to why you weeio
make the conveyances to her? [Question objected to by
Mr. Vanatta.]
Ans. | did.
20  Quest. Who purchased of you the interest which you tn
conveyed? [Objected to.]
Ans. Daniel.
Quest. Who paid you for that interest? [Objected to]
Ans. Daniel paid me or my husband—-Lthink my huseu
received the money.
Quest..Did Mrs. Stewart ever pay you anything for 1a
interest ?
Ans. She did not. .
Quest. With whom did you negotiate the sale of tha im
30 terest ? [Objected to.]
Ans. Daniel. ' _ u
Quest. In the conversation that you had with her, a8U|
say, before these deeds were made, and when Danie
present, was anything said by her, and it so, what, as tow
you were to convey those rights? [Objected to.]
Ans. There was; | dont recollect the exact languag
was used—his financial affairs were in such a state
would hold the deeds.
Quest. Hold the deeds how ? [Objected to.] A
40 Ans. Hold the deeds for him until his business wes
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[ Qet Wesanything said as to who paid for your interest,
whether she ever paid anything or pretended to ? [Objected ;
EB |

I Ans. There was nothing said by her about paying for my
[interest.

I Question repeated.

I Witness says: Do you mean to ask me whether she said
anything to me about paying anything?

I Qet My question is repeated. | want an answer to that
[Question? [ Dj
I Am She never did.

I Qest Was anything said in that conversation as to any
ather deeds to be given by yon when called for, if necessary
ad if so, what?

m Am | think there was nothing said about it in my con-
versation with her, that | recollect.

| Qe Was there afterwards ? [Objected to.}

m ins. The time the first deeds were given, Daniel requested
Pat at any time he should want new deeds given that we
jshoud grant them.

1 [Coursel for defendant here stated that that was no answer
| question.}

mTm/. Did she ever pretend to you, after those deeds were
mMlered, and before this suit commenced between her and
mjtoie, that she was the owner of or entitled to the interest
1? mH  conveyed by those deeds to her ? [Objected to}
ml» She did not.

wom|fij she say it belonged, |fshemasnotthe
rr theredf? [Objected t0 as leading.]

Mmr £©n*U S as matter was ever talked of as to 30
| ‘O\/\esthe OoWner.

pisint’ DO ta™ g a8 to who was owner of
&to ,re™ w i°hyou had conveyed to her by these deeds—

K B S S ‘herea’ °W'er’ 1 mean! [Objected to as

1°pertv vJ'A Xerstoo(™ % herself and myself when the
asth H ~°In™ ~d°n’t recollect any conversation we
Pnad Woosellt was. y

fiance by ly|fS °ften Vsite(® the ProPerty since this con-
40
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Ans. 1have. %

Quest. Have there been any repairs or improvements yam
the property since you sold it? [Objected to.]

Ans. There has.

Quest. Did-you ever hear her say who made those rgirs
at whose expense they were done, and how much trey
amounted to ? [Objected to.]

Ans. Daniel made the repairs—I think I never heard rowv
much they amounted to.

10  Quest. Do you know about what they would amount tq
give an estimate as nearly as you can ?

Ans. | could not tell.

Quest. Did you ever have any conversation with her s
why she would not let Daniel have this interest in the po
perty ? '

Ans. She was waltlng to see bow the suit would go.

Quest, Anything else ?

Ans. She said she had possession of it and the advantage
of him, and if he had it in his hands he would take thea-

20 vantage of her.
Quest. Anything else?
Ans. She said she needed it for herself and family.
Quest. What did you say to her with reference to t a.
[Objected to. ) ) ., mji
Ans. | told her it was wrong to withhold Daniels rg
on that account.
Quest. What did she say to that ? v
Ans. She thought she was right in domg so, M
collect the exact words she used.
Quest. Who has been in possession of that proper)

you sold? [Objected to.] H iel
Ans. Daniel, herself, and children have occupie 4
of it.
Cross-examined by Mr. Vanatta. awvnat

r Quest. When thése deeds were given, was there | J
gage given for a part of the purchase money, a
signed it; in other words, who made it? i pald
Ans. When one of the deeds was made and sU *.’gav
paid for the property that was set oft by the
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mto nej there was a mortgage given ; | don’t recollect whether
mthere were two deeds or three; my sister, Mrs. Stewart, made
mthe mortgage. T

| Qest Do you remember whether it was made to you or
mto your husband ?

1 Am. | think it was to both.

I Qe Doyou remember the amount of it ?

| Am. Twelve hundred dollars, I think.

I Qest- Was not that mortgage given on the same' day that
myou acknowledged these two deeds ? 1C

I Am. | don’t recollect.

I Counsel for complainant offered in evidence a bond and
mnortgage, dated February 16th, 1863, given by; Sarah L.
»tewart to John C. Anderson, which bond and mortgage |
mave marked respectively Exhibits E and F.  The mortgage
m neck to John C. Anderson, and the bond to John C. An-
merson and Jane C. Anderson; mortgage recorded in Book
m o mortgages for Morris county, folios 44, 45, and 46.
m&ese papers being shown witness, counsel asked—

i i ?
= J(}hél'}/thltnﬁltlmg bond and mortgage which you refer to ? 20

B A?D t!me y°u “ ade these two deeds, and for

land if«® 5I1H that>was Daniel engaged !n any business,
M ] was E H [Objected to as no partl

lonlhe cfnal”8’ WaS boatin”®’ and had one or two boats

| tIH H he Wa®bu>inS and selling stock. |

jededtoby M* A~ A °° N business * tOb*
I do not know.

IriedTn’b?sin' H  Sb P tbat be bouSht aud sold and car-
I[Ejected to] ~~ ~ Uame °f yOUr sister>Mrs* StGWart*
I~ .1do not know.

note for two hu A°Ua n°te °r Monr busband a
Blount and ifan nnQ@1 * tWenty dodars, or about tbat
Fins. She A T aSthat noteSiven for? [Objected to.]
I Quest. On 'M. P i d°ne SO’ ljutl H fe recollect.

[delivered them B p! ~°U acknowlGdged these deeds and
‘hem, did she not give you a note, oryou ami your 40
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husband together, or to your husband, for about two hun
dred and twenty dollars ?

Ans. | dont recollect it.

Being shown a receipt, dated May 25th, 1863, purporting
to be signed by Jane C. Anderson and John C. Anderson,
which | have marked Exhibit ér on the part of conplairat,
counsel asked—

Quest. Was that signed by you ?

Ans. |t was signed by me and my husband also.

10 Quest. Do you know in whose handwriting the bodyd
that receipt is, and if so, whose ?

Ans. | do not know.

Quest. Did you make Daniel a deed for what is caledte
school house lot, and if so, when did you make it?

Ans. | did not.

Quest. Did you make a deed to your sister for that IcI,M
if so, when did you make it?

Ans. | was under the impression that it was in her reng
but | don’t recollect of looking to see whether it wesinter

20 name or Daniel’s

Quest. Was there anything paid when that deedvva
livered, and if so, how much ?

Ans. | think the whole amount was paid.

Quest. How much was that?

Ans. | think between five hundred and six hundreddb a .

Re-giaat examination by Mr. Bell.
The bond and mortgage, Exhibits E and F, belng

hundred dollars?

Ans. Nes, sir.

Quest. Who paid that money ?

Ans. Daniel. . Bntﬂmm
Quest. Whet................ 1 8— -en.asbetw

you and your husband and Mrs. Stewari,
of fact, to pay it, Dauiel or Mrs. Stewart ?
Ans. Daniel.
Quest. When this bond and mortgage was gi >
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[understood between you and Mrs. Stewart as to who should
[payit? [Objected to as leading and incompetent.]
[ Counsel for defendant waived the question.
I Qe Was there anything said, and if so, what, when this
bod aud mortgage was given by Mrs. Stewart, as to who;
[Westopay it? [Objected to.]
I Ars. Daniel was to pay it.
I Qe Look at a description of the different tracts of land
inentioned in that mortgage—was not that bond and mort-
Kage given to secure a part of the purchase money for the 10
ilands which was deeded to Mrs. Stewart by you besides those
lands mentioned in the two deeds shown you; | mean the
lands in controversy in this suit, besides those lands; or in
jother words, was it not given to secure a part of the purchase
[morey on the other lots which you have spoken of as having
[ben conveyed to Mrs. Stewart by you some time before
february, 18637 [Objected to as leading.]
m A It wes.

Qest The other lots which you have mentioned as having
iten conveyed to Mrs. Stewart before February, 1863, for 20

fetedto T A (WMed tO Mrs- Stewart ? [Ob-
| Daniel’.

| h |h BMH ®ewart ever pay one dollar on account of

Radad ifO'3m°rtga&’ or Pretend to you that she had ever
m H H 1 acc®™t of this bond and mort%ige?

bhe did not.
Irw B B | the-1016 mentione<l in that receipt, marked
IE M and if B | whom 1 [Objected to.]
MQuest m H 1 8uPPOse>1l1 was not by her. 30

imentioned f | H "°je °f tWO hundred and twenty dollars |

Ibjanv bodv B H fli was given to y°u. was it endorsed
1 n H U B H [Objected to.] |

1 1 1 1
penandyouffave+h'~016 present when this note was
f te? [ObjectSTo ™ reCGIPt' and did hG nOt end°rse that

E IlilK ~ d°nel bl 1don,t recollect.
i druary i6.iQfioe note mentioned in this receipt, dated

r ote? [Objected to]*8 glVen’ Wh° ~ the maker of that 40
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Am. | recollect of Daniel’s making one or two notes, ket
I cannot specify them : he had made notes to us, but |
recollect the amount, nor when they were given.

Quest. At the time Mrs. Stewart’s note of two huded
and twenty dollars was given you, as mentioned in thisre
ceipt, was there any understanding between you and Ms
Stewart, and if so, what was it, as to whose note that wasD
pay when that note should fall due ? [Objected to]

Am. Daniel.

Quest. Were there any notes given to you or by Deniel, m
the 16th of February, 1868, for the payment of this property-
do you recollect ?

Am. | recollect of two notes-, | don’t recollect of ay
more.

Quest. Do you recollect whether those notes were maea
signed by Daniel, or Mrs. Stewart, or both ? [Chjected to],

Am. They were signed by both.

Quest. Was there anything said, and if so what, as towo
was to pay those notes ? [Objected to.]

Am. The notes that | had reference to were notest
Daniel gave us in payment of this property; H U H
Morris Shelly and the other from a geutleman inM g jg
I don’t recollect his name, | think it was Kitchell, or i >
whom | have reference to, B j|

Quest. Do you mean that he gave you notes which
against other poeple in part .payment of the purchase i
for thls roperty 1 B]

es, sir, and lintended to have said that heerd
them mstead,

Quest. Can you, or not, recollect whether or
16th of February, 1863, there were note or notes gi J
in payment of the property you conveyed, *
Stewart and Daniel, or by either of them, beside
you have spoken of ?

An« | think there was, but | can't be PO»t""e-

Quest. Look at that receipt and say whether y
collect of it ? . Ljd

Am. | suppose 1 do, but can’t recollect
then was notes, and suppose this is one of t erm

Quest. Now if any such note was given toyo ,
it to pay ? ¢Objected to.]
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b Acs Daniel’s.

Second cross-examination by Mr. Vanatta.
[ Qest At the time this bond and mortgage was given,
howor in what way did Daniel agree to pay the bond and
nortgage ?

Ams. | did not ask him—I don’t know.
m Qest Did he sign any agreement in writing promising
topay the bond and mortgage that you know of?
L Acs | dont know that he did.
I Qest At the time these two deeds which were shown you 10
[rere to day were delivered, was there any money in bank

Dill8 paid to you and your husband on account of the deeds,
fad if so, how much?

I As. | don’t recollect.

Re-direct examination by Mr. Bell.
\ @nt' You have now heard your whole testimony read

fccularlj the conversation you say you had with Mrs. Stewart
tetore these two deeds were made, in reference to the con-

IObjected"] *° A ani@ in controversy in this suit ?

L ffllan8werl f I she washolding it-she said she

I @Y m H”r his benefit until his business was settled.
I »*(. What was said about his financial affairs ?

H ' ‘financial affairs were in such a state.
I West Thequestion is, did she say so?

| h'/v *recollect B conversation we had.
>8near». 'S U%‘ﬁ?eé% 8ub8taQ°e of that conversation,

PR Fugp con 00

30

Question reneated,
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Ans. There was no other lands—I did not understand tre

question at first.
Jane C. A nderson.

Sworn and subscribed this 16th day of March, a.d. 18 |

before me.
Samuel S. Halsey, M C

The cancellation of the mortgage marked Exhibit E &1
endorsed thereon, is admitted by both counsel to be caredt. |

Examination of witnesses in the above stated, cause atl
IOjourned, by consent, to Saturday, March 30th, 1867, at ryj
office, at ten o’clock a. m.

Saturday morning, March 30th, 1867, examination of wit-1
nesses resumed, pursuant to adjournment, in the presencecf1
Augustus W. Cutler, counsel pro se, and in the amsencedf|
MrfVanatta, with the understanding that all the testinony |
offered is objected to the same as though Mr. Vanatta wee!
present and made and had his objection entered to ec |

question when asked.

John 0. Burnett, a witness called and sworn on the Partg|
20 the defense, being duly sworn, deposes and says | resl eal
Littleton ; my business is that of a carpenter. .3
Quest. Did you do any work upon a house occupie J|
Daniel L. Tuttle and Sarah L. Stewart?
Ans. | built a piazza in front of it, on the south s e
Quest. When ? ..on M
Ans. Two or three years ago; | commenced in ¢ I
1864, and worked till July, 1865.
Quest. Who occupied the house at the time?  * JB
Ans. Mrs. Stewart and Daniel L. Tuttle; | bui a
30 in front of the house, and | worked upon some pic e |
around the house, and | made a large pair of barn 4
hung them on rollers; the doors were about our ghtrel
square; and | put in some feed boxes and ma“& apat
basement of the barn, and I laid a barn floor, P ~ J
of a new sill under the house, and on the fron si >
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Ran entirely new door frame, also a new door ami side-lights,
| and finished it all up for them ; I made the sash’' for the si'de-
I lights and head-lights over the top of the door; 1 fitted and
m hung a door on the inside of the house; I don't know of
m anything else, except putting in a window sash in the back
Wroom.

| Paper writing, purporting to be a bill of deponent’s for
mvork done at the above mentioned house, which | have
m marked Exhibit M. 8 on the part of defendant. Witness
msays, this is the bill for my work done there at that house 1(
mand barn; | have been paid for this work by Daniel L. Tuttle;
m anacquainted with the signatures of H. O. Marsh and F*
| f D comP°sing the firm of Day & Marsh.  Bills of said
mm offered in evidence, which | have marked Exhibits M's
I and U respectively, on the part of defendant. Wit-
mess says, | amacquainted with the signatures of the members
E su mm, and know these to be genuine and signed by

BehinO! 0111 of them” 1 have no doubt'of M a £reat deal of
licko”e\fb®ifn’ 1H Wth M | Tattl* and he,Ped him

forked thereat re C .eSOFy W rked WUh ™" father 20

Ike dF® P8\ drie there, was !t necessary to
H H B dd ]t >>Pfove the value of the property? *

[i»provem!IntS;r; m  8teWart Was there at the time these

M R B  bei"g made a"d made )0options to
r — atH M I was building the piazza

I'keread &v shVrb'a™* 618 MrS' Stewart would come
| tre improvement * m i MOy much>and was Phased with
Ikt from i 8" 1 nCTer beard ber say she was pleased,

rjectionswhateannerI8nPP°Sed her t0 be; she made no 30
I'y H H eXCePtthat some ‘bings she made some

Impressed herself fin'8h °f; after | was al] done»she

N 1 A "
B et At%gﬁ’n%n arrled'ont | 83d0"e9 fe l

pttbepropertwp 6 you commenced doing this work, was
»4ix Yes, sif A mUCh °UWU °f repair and going to waste?

P%ioE R jS am°UD Was exPended "P°* that pro-

ere was considerable expended; | should think 40
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at least eight hundred dollars, it might overrun it, | dnt
think it would come under it; | would riot like to udertake
the job for that, or for any less, any how.

Quest. Was the material that was used there good @
otherwise ?

Ans. It was of the best; I think the property was berefited
in value to the extent of the amount laid out in the inproe-
ments.

Cross-examination by Mr. Vanatta.
10 | have lived at Littleton five years and three months; |
have known Daniel Tuttle about the same time.
Quest. For the first three years after you moved therg, in
whose name was Daniel L. Tuttle doing business?
Ans. That | could not say, for | had no business with im
at that time.
Quest. Did you not see or hear in whose name he wesa-
rying on business at .that time?
Ans. No; | don’t know anything about that.
Being shown Exhibit. No. 3, witness says, this paper iam
20 my handwriting.
Quest. AVhen did you write it ?
Ans. Sometime in the first of February, 1867.
Quest. At whose request did you make it?

Ans. Mr. Daniel Tuttle. f
Quest. Had you ever made out any bill for that wo
that, and if so, to whom?; H vaT

Ans. | made out a bill every week,, and it was pa
Saturday night—I made them out to Daniel Tuttle.

Quest. Were those bills made out in writing?

Ans. Sometimes in writing and sometimes on ap®
board, to say how many days | had worked tha , ’J
he paid me; he paid me at the house where LJ

Quest. Where did you board while you were g

W()Arhg. | boarded at. the house where Daniel L. TIWIF"?S
with his sister, Mrs. Stewart; Mrs. Stewart IfeP.  -wdkar
she was all the woman | ever saw there to o

keep house; | did not pay her for my board w _
there; the understanding was that | was to a
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day and boarded; | don’t know who paid the board; this
[work vies done on the house that Mrs. Stewart lived.in.

I Qest How did you come to put this last item on bill
{Bxibit No. 3, (item) July 11, received in cash $188.00?

I Ams. | put it on because | took this from my book, and I
|just counted up how much money | had received, and | put
jit on, at that time ; that was the last money | received, and
I counted up what all my work would come to, and | put it
[down so.

I Qest Being shown Exhibit No. 4 on part of defendant— 10
mAen did you first see that bill ?

I Ans. This forenoon.

I Qest Was the top torn off of it when you first saw it ?

I Ars. | think it was; | think it looks now just as it did
\ien '

| Qe Being shown Exhibit No. 5—when did you first see
[thet bill?

I Ans. This forenoon.

I Qet Being shown Exhibits 6 and 7—did you ever see
wither of them before to-day ? 20
| Ams. Rot that |- know of, before this forenoon ?

I Re-direct by Mr. Cutler.
i Qet Do you know whether Daniel lived with Mrs.

_tewart, or Mrs. Stewart with Daniel, or whether they both
jived together?

dm That is more than | can say, any more than that they
Poth eat at the same table, and | eat with them.

John O. Burnett.

[m H E S'bSCite<d this-30'h  of April, a. d. 1«6T,

80
Samuel S. Halsey, M. C.
ad saH sa™ county, being duly sworn deposes
rigt _at Malapardis; | am a carpenter and wheel-
Tuttle’s o kKC W m M BUrettp this-place of Mr.

| Qest wf?'m m hetOOk  J°bjust before | quit.

baps thirty days—thirty or forty days-my wages
H
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were fourteen and fifteen shilling a day, and boarded-mv
whole bill came to about fifty dollars; 1 think | have bedr
paid about all; Mr. Tuttle paid me all, with the exception f
one payment of seven or eight dollars, which Mrs. Senat
paid me; Mr. Tuttle had handed the money to her to payne
in his absence; | saw Mrs. Stewart there while | wes cirg
the work ; she was the mistress of the house and kept it, ad
I boarded at her table; she appeared to be pleased with tre
improvements, and made no objections; she was axas,

10 at times, to have us hurry on with the work; she wes [a-
ticularly anxious about the fence, in particular, to hae it
done y | am acquainted with the signature of Jacob Qarg
he did the tinning.

This bill, marked by me Exhibit No. 8 on the part of &
fendant, offered in evidence on part of defendant, witres
esays—this is the signature of Jacob Crane.

Look at these three bills, marked by me Exhibits 9,10, ad
11, on part defendant, viz. Ward, Huntington & Dutam
Randall & Swaine, and that of G. D. Griffith, counsel as

20 —was you with Mr. Tuttle when he selected the lumer
mentioned in these bills?

Ans. | was, and these- same materials were used in tre
building of the house and making the improvements—
think | saw him, Daniel,, pay one of these bills—that of R+
dall & Swain.

Quest. What amount was expended in making those inf
provements, in labor and materials ?

*Ans. 1 should not think it could be done less than egt
hundred dollars.

3 Quest. Could those improvements be done at the @t
time for eight hundred dollars ?.

Ans. It could not be done for any less.

Quest.Has not the property been improved in vale ty
reason of these improvements ?

Ans. It certainly has.

Cross-examination by Mr. Yanatta.
Quest. How- do you know that Daniel left the money wih

Mrs. Stewart, which she paid you ?
Ans. As near as | can tell, I think I had given an irtiree*
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Ition aday or two before that | wanted the money on a eer-
Itaiu night, and she handed me the money—I think that was
mthe way of it.

Qe Did you see Daniel hand her that money?
| Ars. No, sir.

I Qet Did she toll you that Daniel'had given it to her?
KA. | am not positive, but | so understood fit.

1 Question repeated.

I As. No | think not.

I Qe Being shown Exhibits 8, 9,10,11—did you ever see 1<

m»y of those bills before to-day—and if so, when did you see
1 themor any of them?

li«8. | waswith him when he bought and ordered all these
mrices, drove the team down and back; some goods we
[ronght home with us, and | think all he broughtbome he

one iot of goods he paid for, the biggest

Fﬁ] fthlelra'glroz!l\é aglém%t'lgg F(ﬁ afterwards.

m \Westion repeated.
I i». | can't say that I ever did before to-day. on

11— 9,10wn M 9—did you see the mottey
{\/I | thgltrre«»pt paid to Jacob Crane ?

| f | didB M at
yea, and a haif within a half

kforhCelhVbX°ve.he °D N doin* bnsi-

d°ne *hat was

i rvbllls BnnB i B dateg>but | . his mether’s life-
o [ {5}

I® bills were B i | I B hauded In my accounts, and
| °nt H Mrs. Stewart’s name-foi my

lec] —
Becli a wmk&dﬂ%iring account.

r ther8U B | *he dates>but  waa after his
0“ h,s retu™ from the canal and ontside 4

or near |
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business, (he was absent sometimes out canaling, &) te
seemed to assume the control of the business, and he [#d
me himself.

Quest. Did you not make out the bills to Mrs. Sewart by
Daniel’s order ?

Ans. No, sir.

Being shown paper writing, being a receipted bill, ctad
April 10, 1862, which | have marked Exhibit 11 on the @t
of complainant-

10 Quest Is that jour handwriting?

Ans. Yes, Sir.
Quest. Did you not make that out in that way by Daids
request ?

Arcs. No, sir; this was while | was keeping account vith
Mrs. Stewart, but Daniel brought me the job and athed
the work, and | have occasionally, when a customer sta
job to me, | would specify in the bill-who brought it toe
—and | think Daniel paid me this bill himself; | thirkle
paid me one or two bills that | charged to Mrs. Stewart.

20  Quest. Being shown two other receipts, one dated lly
15th, 1860, and the other dated November 1st, 1860, nated
by me Exhibits 1 and Jon part of complainant, respectively—
Were these bills signed ny you?

Ans. Yes, sir.
Quest. Who gave you the money for those two hills? 1

Ans. | think Mrs. Stewart paid me one bill, and Drij
I think, made me all the other payments.

Quest. Wrhen were you paid for your work done a te
house, and where?

30 Ans. Many times during the work, and on the paes

Quest. Did you make out bills for that work?

Ans. No, sir; | did not give receipts for it; | do not kiw
where Daniel L. Tuttle got the money which he paid o

Quest. Where were the articles used which you rgsired
and for the repair of which you gave these three recips-

Ans. For the farm and family’s use—for this

Quest. Do you know whether Daniel bought any pCHr
of Mary S. Wright or Henry Edwards, SUCIl as 0XENl, v\aﬂ_‘f
bee-hives, bedsteads, and property 0f that dESCTIptIOﬂ.

40jected to.]
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i I know it by information from both parties; | saw
Daniel remove it and take the property into his possession
Liter the purchase.
| Qest Did he get any bill of it?
fins. | don’t know—1 can’t say; | never saw nor heard
tofit.

Qe Did you ever see FBIYY Edwards write?

Ans. No, sir; but | have reoaved letters from him.
| Being shown bill and receipt, dated January 15th, 1863,
which | have marked Exhibit K on the part of complainant 10
I Qe Please say whether that is signed by Henry Edwards
o nat, from your knowledge of his handwriting ?
I Ans. | should think it was.
ft Qe Is Mary Wright dead or alive?
ft Ans. | dont know.
I Qe Is Henry Edwards living in the neighborhood of
Littleton, and if not, how long has he been away from there ?
ft Ans. He owned and occupied a farm near-Littleton, in the
[neighborhood of three or four years; | thinkhe has been
[gore about three.years. 20
ft Qest. {ExhibitK, shown witness.) Do you know the hand-
Iwriting in which that bill is made out, audit' so, whbse is it ?
I Ams. | should think it was Daniel L. Tuttle’s handwriting.
I Qest Have you seen Daniel write pretty often ?
I Ams. | have, but it is some years since though.
ft Qe Was it such property as is mentioned in that bill,
Bust you saw Daniel moving away from; Mr. Edwards’?
m Counsel for defendant objects to the admission of all evi-
dence in reference to bills of Mrs. Stewart, and the answers
mjjereto, as irrelevant, and not a proper matter of cross-ex- 30
lamination.
B Ars Yes, sir; | recognize some of the articles, oxen and
magon, lot of hay and grind-stone.
[ Was the property sold at vendue at Mr. Edwards’?
ft Ans. | think not, but at private sale;

I Mdirect examination by Mr. Cutler.

I Qesh You say you received some seven or eight doll
mom Mrs. Stewart for work done at the house, and you thi
Kaniel left it with her for you, did or not Daniel tell 3
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before he went away, that he would leave some noreyfr
you with Mrs. Stewart ? [Objected to.]

Ans. | am under the impression that that was the uth-
standing between us.

Quest. Were you not with Daniel when he purchasedB
bill of Randall & Swaine ?

Arts. Yes, sir; | am not positive, but | think | sawhim
hand in the money.

Quest. Did you ever make out any bills to Mrs. Senat,

10 for carpenter work, or was it simply for repairing weagons!J

Ans. | think all my jobbing and repairing was for Nt
Stewart, and the carpenter work was for Mr. Tuttle—+
boarded at the house when | worked there.

Quest. Do you know whether Daniel lived with Ms:
Stewart, or Mrs. Stewart with Daniel, or whether they livad
together ?

Am. | believe that Daniel was the provider—did the trady
ing? groceries, and provisions.

B elknap Gregory. !

20 Sworn and subscribed before me, this gOth day of Mrth
a. d. 1867»

Samuel S. Halsey MG J

Saturday morning, Juue 22d, a. d. 1867, examination df
witnesses in the -above stated case continued, before ne &
my office, by consent.

Augustus TP. Cutler, a witness cal'led and sworn on his om j
behalf, deposes and says—I am a practicing attorney of te
Supreme Court of New Jersey.

Quest. Did you, as a lawyer, attend to any business for

30 Mrs. Sarah L. Tuttle, and if so, state under what draum
stances, and what you did ?

Ans. | became the proctor of Mrs. Stewart in the Qpes
Court of this county, to collect two notes held by her agairst
the estate or her mother, Hannah, amounting to seven tho
sand dollars, which resulted in an appeal being taken tote ,
Prerogative Court, a copy of which proceedings | hold iu
my hand.
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»This printed book, marked by me Exhibit No. 12 on the
part of defendant, and containing said proceedings, was here
offered in evidence; subsequently | obtained a divorce for
her in the Court of Chancery. [Mr. Vanatta objected to the
introduction of this book in evidence.]
I Qest What were your expenses against her in the prose- .
adion of those several suits? [Objected to by Mr. Vanatta.]
miws. | had been the administrator of William D. Tuttle,
[woereal estate had been sold to pay debts—Hannah Tuttle
being the purchaser; and upon the settlement of that estate 10
there wes due me the sum of one hundred and sixty-eight
jcblas and seventy-seven cents ; and for other matters at the
fine of her death she was indebted to me in the sum of four
hundred and fifty-three dollars and ninety-nine cents, in-
duding the one hundred and sixty-eight dollars seventy-
leven cents; upon which was a credit of two hundred and
[eigteen dollars and fifty cents—the receipts of a note handed
be by her for collection—leaving a balance due me at that
lime of two hundred and thirty-five dollars and forty-nine
[cts, as appears by this statement. (Paper waiting contain- 20
pgthe above statement offered in evidence on the part of
iefendant, and marked by me Exhibit No. 13 on the part of
mfeudant.) And in the matters of the Orphans Court, this
mper, marked by me Exhibit No. 13, shows the costs and
mpeases in the Orphans Court.

What balance, if any, is there due to you from the
mmplainant for services rendered ? [Question waived.]

How do the accounts now stand, as between you
1 the complainant, for the services you state you have,
mndered ? [Objected to by Mr. Vanatta.] 80
Bdns. The whole amount of the account, including, the
mjterest, amounts to thirteen hundred and eighty-seven dol-
m s and seventy-two cents; and upon which is credited,
m paid by Mrs. Stewart, seventy-nine dollars and fifty-nine
Rots, and as paid by Daniel L. Tuttle, five hundred and
mpry-one dollars; the credit of seventy-nine dollars and
[frd* SfrCent8’ as Pa™ ky Mrs. Stewart, was received by me
Hte I*r' ~ancleve Dalrymple, and after deducting the
V 8df the divorce, as by this statement, Exhibit —, there is
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left the sura of seventy-nine dollars and fifty-six cents tote
credited on this account.

Quest. Is that amount due you now from her?

Ans. Itis, or from the lands that I hold.

Quest. Do you hold the lands in controversy in this suit®
security for that money ? [Objected to.]

Ans. Yes.

Quest. What iuterest has slfe in the lands involved in itis
suit? [Objected to by Mr. Vanatta.]

10 Ans. | always supposed she had the one half interest.

Quest. Did you ever get any information from-her &b
what her real iuterest was in those lands ? [Objected t]

Ans. Yes.

Quest. What did she say upon that subject? [Objectedto
by Mr. Vanatta, on the ground that if she did say anythingit
was a privileged communication.]

Ans. The first that | knew of it was on the day tretl;
bought the property ; before buying the property at the am
missioners’ sale, Daniel L. Tuttle, being present at the sk

20 desired me to purchase it for them ; 1 first refused, but ab
sequently, upon his telling me that he had purchased of M
Anderson, his Sister, her interest in the land, and thet it
would not require much moneyed payment, and that befog\
the money was necessary to be paid they would put nein
funds, and upon that | consented to purchase and to hdd
the lands until | was paid ; and that on my return fromtej
sale | stopped at Mrs. Stewart’s, and in her presence au
Daniel’s, the matter was talked over, when | told them te
it was necessary that the deeds of Mrs. Anderson should a

30 put upon record, and Daniel got them and gave themtom
to put upon record, which I did.

Quest. For whom, and at whose request, did you ma
the purchase at the commissioners’sale you have spokenoe
[Objected to by Mr. Vanatta.] .a]

Ans. | made it at the request of Daniel, and for his ac
Mrs. Stewart’s benefit.

Quest. Was she present at the sale ?

Ans. She was not.

Quest. Had she requested you before that to take ary

40 terest in the sale, or to purchase the property for her.
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I Ans. She had not requested me.
f Qest How came you to attend that sale ?
| Ans. | dont recollect, but my impression is that Daniel
wanted me to go to that sale—but | know | went there with-
out any intention of buying this property. . *
[ Qest Was anything said by Mrs. Tuttle on your return
& yon have stated, and in that conversation, as to who was
the real owner of the interest of Jane C. Anderson, conveyed
by those deeds that you speak of? [Objected to by Mr.
Vanatta.] 10
i Ans. That it was Daniel’s.
| Quest Who said it belonged to Daniel ?
I Ms. Mrs. Stewart and Daniel.
i Qest. Are those the deeds? [Exhibits No.- 1 and No. 2
shown witness. ]
| Ans. | believe they are.
E Qest. Was any arrangement made in that interview as to
paying for that property, if so, what was it? [Objected to
[by Mr. Vanatta.]
I Ans. Mrs. Stewart signed a paper authorizing the com- 20
missioners to credit the amount that would be due to her
upon my purchase, and | also drew a paper of like import
por Mr. and Mrs. Anderson to sign, which | gave to Daniel
> have signed, and which was signed afterwards and re-
lumed to me.
| Quest. Ilow much interest did the paper which she signed
[represent? [Objected to by Mr. Vanatta.]
( As. | dont recollect—but | presume (the paper was
given to the commissioner) it was for whatever her amount
pas, which would be one third. 30
| Qest. Had she, up to that interview, ever had possession
pfthose deeds? [Objected to.]
I Ans. | don’t know ; Daniel got them.

Quest Where did he get them from ?
| dres That | don’t know.

Quest. Did he receive them from her? [Objected to.]
I Ans. | think not.

Quest. Did you have them put on record, and at whose re-
quest » [Objected to.]
I s 1did; I don’t know as there was any request about 40
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it; | said it was necessary for them to go upon record, ad
they were handed me for that purpose.

Quest. Were you acting, in receiving that conversation,in
any respect as her counsel ?

Ans. | was acting, as | took it, for Mrs. Stewart ad
Daniel.

Quest. In any subsequent conversation had with her Yt
the time she wanted you to make a conveyance of the prguaty
purchased by you at that sale to her, did you ever hearher

10 state as to who was the real owner of Jane C. Andersons
interest? [Objected to.]

Ans. In all our interviews | never heard her insist tret
she was the sole owner, but on the contrary, that Dnid
owned Mrs. Anderson’s interest.

Quest. Did she ever call upon you and request a coveyance
of that property to her ?

Ans. She did.

Quest. What was said?

Ans. | told her that | could not convey to her withaut

20 Daniel’s authority, but | told her that I would convey toay
person whom she and Daniel would authorize me to aney
to after the payment of what was due me.

Quest. What did she say ?

Ans. She said she thought she aught to have it and e
would make it right with Daniel; | gave Daniel notice
this request and he refused to allow me to convey to Ms
Stewart.

Quest. Was anything said in that conversation asto e
telling you before that she was not the owner of the interest

30 which was owned by Jane G. Anderson ? [Objected to]

Ans. | don’t remember; there has been a great manyin
terviews, and | know when she first asked me for the d=d
I was very much surprised that she laid claim to the whe
of the property.

Quest. Did she make any objection to the claim wic
you said you had upon the lands before making the an
veyance ? [Objected to.]

Ans. No.

Quest. Were the buildings on the property insured ae

40 your purchase? .



COURT OF ERRORS AND APPEALS. 67

i Ans. They were.

| Qest. By whom, and who paid the premium?

I Ans. Daniel got them insured and brought the policy to

[rre.

I Quest Did you afterwards receive any money to carry out
that purchase, and if so, from whom and how much ?

1 Ans. In the month of November, 1863, | received sixty
dollars, and also the same amount, | think, in September of
that year; one of those payments, | think, wis made by Mrs.
[Stewart, and for which | gave her a receipt; | think she said 10
that Daniel had come home from’the canal and left this
[money with her to pay me, and would pay me more in a
shart time, which he paid afterwards; the last payment was
[sixty dollars.

| Bxhibits D and B, on part of complainant, shown witness.
[Vr. Bell asks—are those the two receipts you speak of? [Ob-

jected to.]

B Ans. Yes.; one of these was paid by Mrs. Stewart, and the
other by Daniel, as | have stated.

m Bxhibit A, on part of complainant, shown witness, counsel 20
[esks—what has that receipt reference to ? [Objected to.]

m dcs This receipt is for the money paid by Mr. Dalrymple

|o me, of which | have spoken, and was money paid to Mr.
Palrymple by Mr. Hooley, for a reconveyance and assurance

i f lands bought by Mr. Hooley of Mrs. Stewart, priorto her
Bvorce, and was a portion of the lands assigned to Mrs.
Rnderson; and at the time of this payment, Daniel con-
tented—Dboth were present, Daniel and Mrs. Stewart—that
Sirs. Stewart might have the benefit of the payment, pro-
Bickd it was paid over for my benefit or on my bill. 30

WEXESH (Jshown witness.

I Qnst' What has that receipt reference to? [Objected to.]

K .Ma** mor*ey that | have received on my account,

If M\HCh ~ Mave credited to Daniel; | have no recollection

1 s Stewart ever paying me any money, excepting the
pxty dollars | have mentioned, and the money received of

| ' %mple, an(* which he paid me.

L U8 ~rom whom, then, did you receive this money
petitioned in Exhibit C f

I presume from Daniel. 40
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Quest. Are those receipts all mentioned in this aoourt
which you have here ?

Ans. Yes; all those, and more too.

Quest. Why were those receipts given in the name of Mg
Stewart ? [Objected to.]

Ans. Daniel at that time was involved, and the paties
Daniel and Mrs. Stewart, did not want anything to gper
that Daniel had any interest.

Quest. Did you ever hear Mrs. Stewart say, before 4o

16 asked you to convey this property wholly to her, as towy
the deeds from Anderson and wife was made to her, irseed
of being made to Daniel ? (Objected to.]

Ans. In order that it might be held for Daniel’s berefit

Quest. State what she said upon that subject, and wen
first ? (Objected to.]

Ans. The first that | heard anything about this, wes te
day that I bought; 1 can’t repeat the conversation.

Quest. Give us the substance ? [Objected to.]

Ans. That Daniel had bought Mrs. Anderson’s share, ad

20 that she was holding it for his benefit.

Quest How is it that Daniel’s interest in that pomety
amounted to one half, and Mrs. Stewarts one half? [0®
jected to.]

Ans. Mrs. Anderson was entitled to one third of thepo
ceeds of sale, and Mrs. Stewart was entitled to one third, ad
Mr. Smith was entitled to one third; this property I PY
chased, and Mrs. Anderson’s interest, and Mrs. Stewartsin
terest, went towards its payment, and they became eqdly
interested in the property | bought.

O  Quest. What did you buy in which they became eqaj
Interested ? [Objected to.] 1

Ans. The property referred to in the bill of oonplaln>
there was a wood lot that | bought at that sale, but thet ,
bought for my own benefit

Quest. How did John S. Smith get his pay for his oe
third interest in the lands that you bought ?

Ans. | suppose from the commissioners; there was o”
property sold that day by them—other property whic j
longed to the estate of Hannah Tuttle—John S. Smith _e*a

40 a purchaser; Henry Bonghton was a purchaser, and j
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[purchaser. This statement, marked Exhibit — contains a
statement furnished me by Mr. Dalrymple, counsel of the
[commissioners, of all the sales made that day,
I Qest Did the lands belonging to the estate, outside of
the lands in controversy in this suit, produce enough to pay
IV, Smith| [Objected to.]
I Ans. | don’t know; | never figured up the statement.
I Qest. Do you know where those orders are, signed by
[Mrs. Anderson and Mrs. Stewart, and handed you on the
[day of the sale ? aj
1 Ans. | presume | gave them to the commissioners.
[ Quest. Did the property that you bought, mentioned in
the complainant’s bill, sell for what it was worth ? [Ob-
jected to.]
[ Ans. It was sold to the highest bidder.
| Quest Have there been any repairs made upon that pro-
[penysince you held the title?

Ans. There have.
| Qest By whom? [Objected to, unless it is sought to be
fcroved that Mr. Cutler has been making repairs there,]
I Ans. By the occupants of the property-—Mrs. Stewart and 20
[Daniel Tuttle occupied the property.
| Quest. To what amount? [Objected to.]
I ~r8 ~d°nt know; | can only say that the property has
been very much improved.
1 Quest. Did you or not ever hear Mrs. Stewart say as to who
[mede those improvements?  [Objected to as irrelevant.]
| said that Daniel was making them.
I Qes™ -“re you and have you ever been willing to make a

conveyance of one half of that interest to Mrs, Stewart ?
| Ans. Alwags.

30
Cross-examination by Mr. Vanatta.

I Quest. Has Mr. A. W. Bell been acting as counsel for the

| ~is cause, and if so, for how long? [Objected to

[ N on° Pr*nc*Pal examination.]

8 ,r' h asrepresented the defence with my eon-
rrence m order .to protect the interest of Daniel L. Tuttle,

f lu rom day of the first examination.
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Quest. Has Mr. Bell been retained by you; or wes he re-
tained by Daniel L. Tuttle? [Objected to on same ground]

Am. Retained by Daniel L. Tuttle, I presume.

Quest. Has his compensation proceeded from you, or i
you expect it to proceed from you, or his compensation to
be made by Daniel L. Tuttle ? [Objected to on same ground]

Arts. From Tuttle, | suppose.

Quest. Who has attended before the master in the taking
of this testimony—before the master previous to this oma

10 sion, you or Mr. Bell ?

Am. | have always been present—Mr. Bell has ben
present also, excepting on one day.

Quest. Were you present at the examination of Jane C
Anderson, and of her husbhand, or at the examination of
Belknap Gregory, or Mr. Barnet?

Am. | was, but not at Mrs. Anderson’s examination.

Quest. Did you remain at any of the examinations, of te
witnesses sworn on the part of the defence longer than afew
minutes, or did you in any way participate in any of them

20 except this morning?

Ans. | participated in the examination of all the witnesses
with the exception of John C. Anderson and Mrs. Anderson.

Quest. Who selected and procured the attendance of tre
witnesses who have been sworn on the part of the defence,
excepting yourself?

Ans. | issued subpoenas, 1 think, for every witness, | gae
the subpoenas to Tuttle, and told him to have them sened

Quest. Who proposed the making of witnesses the parsos
who have been sworn on the part of the defence—whet |
mean is, whether they are witnesses that you picked aut, a
whether they are witnesses selected by Daniel L. Tuttle?

Ans. The witnesses, except so far as regards Mr. and Ms
Anderson and myself, Tuttle selected and desired to hae
examined.

Quest. Who served the subpoenas and paid the witnesses
fees ?

Ans. Mr. Tuttle I suppose ; | gave him the subpoenes.

Quest. What is the agreement or understanding between
you and Daniel L. Tuttle as to your costs and expenses about
this suit—I mean what aid and comfort is Daniel to iener
in that behalf?
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I Ams. There was never aword passed between us about it.
Qe Do you expect Daniel to pay the costs and expenses

ayour part in the defence of this suit ?

I Ams. | expect the Chancellor will order it paid out of the

[progerty which | hold.

| Qe What | want to know is as to your expectation* m

[the evertt of the Chancellor’s not making such an order?

[ Ams. | never have had- any other expectation.

[ Qet How long have you been the attorney of Daniel L.

[Tuttle? 10
I As. If by that you mean his special attorney, | can’t say

[thet | ever was.

I Qet Doyou mean that you never, at any time, acted as

[the attorney of Daniel L. Tuttle ?

I As. No, | do not mean that, for | have acted as his at-

tomey.

I Qe In what matters and when ?

I As. | think in no way except in matters resulting from
his brother’s, mother’s and sister’s estate.

I Qet Were you his attorney on the day of the sale of the 20
lands in question by the commissioners ?

I Ams. | represented that day the heirs of the estate.,

I Question repeated.

| Ams. | represented the heirs of the estate, | had been con-
lermed for them in their claims, and in the division, and
i%ent there with reference to it.

I Qet Who do you mean by the heirs ?

I 1j]]] Mrs. Anderson and Mrs. Stewart.

I Qe Why did not Daniel L. Tuttle, on the day of that
| an purchase the property himself? v 30
I ~rs* Be had too many creditors.

m Q. How do you know that that is the reason ?

| P ArenA~DOWthat he sa® so>but | suppose so.

I Qe Had he not for two or three years prior to that time,

| enac™ngin the business he did as the agent of, and in the
pme of his sister, Sarah L. Stewart ?
I Ams. | dont know.

?wrose name did he do the business that he trans-
p d during the period of time?

1 N
i~ . | dont know. 40
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Quest. Have you the deeds that you received from te
ecmmissioners ?

Ans. Yes.

Quest. Have you got them here ?

Ans. No.

Quest. What was the amount which you bid for the lad
which you bought for your own use?

Ans. | think it was three hundred and sixty-five ddlars;
the deeds wilt show.

Quest. And you paid for that land by giving the commis-

10 sioners releases for Mrs. Stewart’s share of the proceedsdf
"the whole sale, and for Mrs. Anderson’s share of the prooseds
of the whole sale, did you not ?

Ans. Yes; as far as it went.

Quest And they paid all you bought, not including yor
wood lot, within one hundred and thirty dollars and thirty-
eight cents ?

Ans. | think | made it one hundred and eighty-five ddlars
and eighteen cents; | may be in error, but that is the vay|
make it.

Quest. How many deeds did you receive for the land yau
bought on that occasion ?

20 Ans. Two, | think.

Examination adjourned till four o’clock p. m.

Saturday afternoon, four o’clock p. M., examination of
witnesses continued.

Cross-examination of Mr. Cutler continued. J
Quest. You speak of charges against the complainan o
services in the Orphans Court, did you ever make on a j
30 bill for those services, and if so, when ?
Ans. | did11 think sometime last year. j
Quest. Before or after the commencement of this suie 1
Ans. After, | think; | don’t remember whether i
after the answer was filed or not. Vj
Witness being shown paper writing which | have® J
Fxhibit No, —, on part of complainant, witness says—
* the account.



COURT OF ERRORS AND APPEALS. T3

Qe Did you ever render her any account of those mat-
ters prior to that ?

Ars. No; not an extended account.

Qe Is that account a copy from your book of account?

As. In part, and in part from my docket; there are two,
iters in this account marked E E, one a charge of Dellicker,
surrogate, and one of Phillips &Boswell ; thése items I did
nat know the exact amount of at the time this bill was ren-
cered and hence they are marked E E.

Qe Have you any vouchers for the disbursements men- 10
tiored in this bill, and if so, where are they ?

A, | had vouchers for Dellicker, surrogate, and for the
printers, Phillips & Boswell, but when | made out th«t bill |
ooud not find those two two vouchers, and | guessed at that
amout, and marked it E E, in that way.

\ Qet Did Daniel L. Tuttle ever make any payments to
pauan account of any part of this bill, and if so, how many,
lad the time and amount of each bill?

Acs Dauiel L. Tuttle gave me first a note of Mills Bailey
dforehundred and sixteen dollars, which was paid by Bailey ; 20
repaid me a cash payment of fifty dollars—the date is not
idoan; another cash payment of fifty dollars—the date of
tret isnot down; then | credited him with a bill of thirty--
jiwe dollars, for the cutting and carting for a crop of wheat
jadneon Mr. Hill’s place ; then in September, 1863, | re-
ceved sixty dollars as before stated ; in October, forty dollars ;
[andin November, sixty dollars, which are all the payments
Ihave credited, with the exception of the one hundred and
jeigty dollar payment.

[ Qe In making up these credits, how did you get at 3f)
t em did you take them from any book, or how ?

pins. Part of these payments were credited on a paper
gt among the papers belonging to the-estate of Hannah

| uttle, and which | showed to Daniel Tuttle, and which he
“erwerds returned to me with one original payment which

e iad charged, and which | had no memoranda of.

(%51 Why have not these payments got dates to them
anthe account ?

I dont know ; | had not the dates to fix to them.
K
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Quest. Where is that paper you speak of as having te
payments on it ?

Ans. | think it is among Mrs. Hannah Tuttle’s papers.

Quest. Will you produce it ?

Ans. Yes.

Quest. Did you give Daniel receipts whenever he nak
you payments?

Ans, My impression is that | was in the habit of gving
receipts whenever | received any money.'

10  Quest. Did you ever receive any money from John C Ar
derson, or Jane, his wife, on account of the litigation intre
Orphans Court' ?

Ans. | have no recollection of ever receiving any.

Quest. On what account did Daniel L, Tuttle make ym
those payments?

Ans. On account of this lawsuit which | refer to in the
Orphans Court.

Quest. In what way was he interested in that law suit?

Ans. During the timo this suit was pending, | leamed

20 from the parties that Dauiel had bought out the interest of

Mrs. Anderson in the note that she had against the estate.
Quest. Were not those notes, and the pcce&jrg;tosi

Hannah Tuttle’s land to pay those notes, a device of 2

L. Tuttle’s to prevent his creditors getting the share of Hs

mother’s lands which would descend to him, and V&Il

the whole thing conceived and carried on for that purpose.
Ans. Not to my knowledge.
Quest. Can you say it was not ?
Ans. | know of no device or plan.

30 Quest. If Daniel had owed no debts when his mother de
do you believe any one would ever seen, or heard of thee
notes ? [Objected to on the grounds of irrelevancy, privilege
communications, and no part of the direct examination.]

Ans. Mrs. Stewart handed me those notes against thees
tate; | then supposed, and always supposed, that they ver
Mrs. Tuttle’s notes. [Counsel for complainant objects totie
answer as not responsive to the question.]

Question repeated. [Objected to on the same gcu'd I
Mr. Bell.]

40 Ans. | do.

M
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Qes. Did not Daniel L. TutRe have more of the direction
I ad control of those proceedings in the Orphans Court than
I any other person ? [Objected to by Mr. Bell.]
Ams. | dont think he exhibited any more interest than
I vas exhibited by the others, although he did more work.
Qest. When did you become the administrator of William
| D Tuttle ?
Ams. | should think in 1855; | speak from recollection.
Qest. When did Hannah Tuttle die?
As. She must have died in 1859. 10
Qest. Was her estate solvent at the time of her death ?
Ars. The estate proved to be solvent.
I QR Was she esteemed able to pay her debts in her life-
mtime? "my
[ As. Yes.
Qe In whose name were those policies of insurance
missued that you spoke of in your principal examination ?
I Ams. | think in mine.
I Qe For how long a time had Daniel L. Tuttle and his
leister Sarah lived on the same property, and in the same 20

| Ams. They were both living there at the time of the death
!Ms Tuttle—how long they lived there before that | don’t
i

QBSLYHave they lived there together ever since her death ?
€s.

I Qe Since they have lived there together has their busi-
|DeB been considerably intermingled ?

1 Ams. | dont know.

I Qe Doyou know whether any settlement has ever been 30

|H 5B H Daniel and the complainant, as to the matters
I &tmay have arisen between them during the last seven or
d

I Ams. Ido not.

m H just and fair settlement were had of all matters
H H B B between them during the last nine years, can

IL e In wh®se favor the balance would be, or what the
Uaianee would be ?

Itheir .ft1«Cd" 4tell anythmg »tout it, for I know nothing of
fwrataivs or their afrangéments. 40
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Quest. Can you then say that the equities as between them
require her to give half of this property to Daniel, or ay
other part of it ?

Arcs. Yes, for Daniel always claimed that he had bought
and paid for Anderson’s interest, and was unwilling that |
should make a deed to Mrs. Stewart for any other than te
undivided half.

Quest. Did you not know that that allegation wes fas
and that Daniel knew better when he said so ?

10 Ans. No.

Quest. Did you not know that for all the purchase moey
of the land conveyed to Mrs. Stewart, she gave a bond ad
mortgage to Mr. and Mrs. Anderson when she got the o,
and that a bond and mortgage for that very debt encunmers
her property to day ? [Objected to by Mr. Bell]

Ans. | did not know of that until an interview of Ms
Stewart and Daniel in reference to my conveying these pro-
perties.

Quest. Do you know a lot which was set off to Ms. A

20 derson in the division of her mother’s estate near the siad
house, called the school-house lot?

Ans. | do.

Quest About how many acres are in that ?

Ans. | don’t know—I should think seven or eight aoes—
but I don’t knew.

Quest. What is that lot worth? M
/ Ans. That I don’t know.

Quest. Was that lot conveyed to Mrs. Stewart by M. an
Anderson ?

$0 Ans. | always supposed it was until very recently’; duirg
one of these examinations | learned that that was conveye
to Daniel.

Quest. From whom did you learn that ?

Ans. | think Daniel mentioned it on the day of the 15
examination, and | immediately told Mr, Vanatta of it,m
the same day, | think, wlt?

Quest. Have you ever seen the deed to Daniel ol th  ~*

Ans. | have no recollection of having seen it; | B
know whether it is recorded or not.
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Quest That school-house lot was not sold by the commis-
\ sioners, was it ?

Ams. No; that was drawn for.

Qest Were there any of the lots in Mrs. Anderson’s
sare, | mean in her share of what was set off to her in the
[division, more valuable than that school house lot, acre for
[acre?

Ails. | don’t know enough of the value of properties around
there to form an opinion.

Qe Before the present suit was commenced, did not 10
Daniel L. Tuttle say to you, and insist upon it, that he had
fully paid up your costs and charges for the suit in the
Ophrars and Prerogative Courts?

: Ams. Not that | ever heard of.

Re-direct examination by Mr. Bell
Qest. What constitutes the family of Mrs. Stewart?
I Ams. | think she has two or three children ; I should think

[her oldest child was fourteen, and the youngest about eight;
I think she has two children.

| Qest Had she any means at the death of her mother, 20
exat the property she received from the estate of her

I Ams. | think nob— never heard of any; Daniel L. Tuttle
isabachelor, and was never married.

Before this controversy arose between Daniel and

U s Stewart, and in their attempted settlement and division

HH w B m m your office, did not Mr. Tuttle insist that

j a expended enough in the improvements of that pro-

hVtve A this raortgage given by Mrs. Stewart? [Ob-
ce to by Mr. Vanatta as irrelevant and leading.] 30

Question waived by Mr. Bell.
What, if anything, was said by Daniel and Mrs.
inp; rt In referer>ce to the mortgage she had given, and the

A Va8 re<e uPon homestead ? [Objected to by

ooverar un”erstoo(” this mortgage from Mrs. Stewart
an a d ,e “roPert™ ~at Daniel had bought of Mrs. Ander-
ad j)  8eemsto me it was being foreclosed at the time,

ame °ffered to indemnify her against that bond,
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mortgage, and all costs and expenses; and if the norigage
was held good, that he would pay it.

Quest. What was done with that mortgage—what wes thet
mortgage you now speak of given for ?

Ans. It was given for the balance of the purchase norey
of Mrs. Anderson’s share.

Quest. Is that the same mortgage you spoke of in yar
cross-examination?

Ans. | never heard of but one mortgage.

Quest. Did this mortgage cover any other property then
the property purchased from Mrs. Anderson ? [Objected ta]

Ans. | never saw the mortgage, but | understood fram
Mrs. Stewart and Daniel that it only covered that progerty.

Quest. Is that the mortgage that you speak of that Daniel
offered to indemnify her against?

Ans. Yes, -sir.

Quest. Did she not set up to that mortgage that it wes
good, because made by her when she was afeme ot
[Objected to.]

Ans. | don’t know what her defence was.

Quest. In any conversations between Mrs. Stewart ad
Daniel, as to any improvements made upon the place, v
anything said as to who made them, and who paid for then?
[Objected to.]

Ans. A great many interviews were had by Daniel ad
Mrs. Stewart on account of appointments made by nein
which these matters were all discussed, and the improve
ments; Mrs. Stewart’s objections appeared to be as reprth
the amount that Daniel claimed for the improvements, in
sisting that they had cost too much.

Quest. Do you recollect about the amount that Dare
claimed for these improvements in her presence ? [Chjecte
to. .

g\ns. It seems to me that it was some where in the reig
borhood of twelve hundred dollars.

Quest. Did Mrs. Stewart, in any of these conversation®
ever insist or claim that she had paid for any part of lies
improvements? [Objected to as irrelevant and leadings

Quest. Orwhat did she say upon that subject? [Objecte tj

Ans. Mrs. Stewart made no claim to any payment



COURT OF ERRORS AND APPEALS. 79

these improvements, but insisted that she had boarded the
men that did the work, and been housekeeper.

Qe What was her language used by her as to boarding
the men? [Objected to.}

Ans. | can’t use her language; my impression was that
‘Srehad done all the work about the house necessary in board-
ing the men.

Qest Do you mean,, then, to convey the idea that she
dd all the work and furnished and supplied the table, or
thet she intended, to convey that idea? [Objected to.} e

Ams. That she did not furnish the table, but she did all
[the housework.

I Qe Do you know, from Daniel or Mrs. Stewart, how
much wes agreed to be paid to Mrs. Anderson for her share
ofthe land from her mother’s estate ? [Objected to.]

Ars. | don’t know.
| Qedt, How can you then say that the mortgage was given
for dl the purchase money agreed to be paid |
[ Ams. | did not so answer; as | said, a mortgage was given
tor the balance of the purchase money.

I Qe At the commissioners sale,, who signed the con-
ditions cl)fglaale when the property was bid off by you’>

ins.

I Qe llow did you first sign them.
| Anms. | dont recollect.
m jH H | Mrs’ Stewart at the commlssmners sale, or at

I ryofthe adjourned days of that sale ?
ft As,. She was not..

B B M M B the value of B  property in dispute now ?

isand dnli_°n * 518h°yld think from six t0 eiSht thou-
H B ShB | thousand dollars, I should say.

[Cojected to Janiel a hard workinS and industrious man ?
ft Ams. Yes.

I fS H W an8wered «<*‘ you acted as the attorney
U t sister do Jou mem, f mother>br°ther> sister,

icm m m dea‘b of William, he had | sister Nancy

tie estatesf | H reference t0 matters that arose ont of
I &3 °f Willlam Nancy that | acted for him.

10

20
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Quest. In the prosecution of those notes in the Omphans
Court, who acted for Daniel as his lawyer?

4 ns. Mr. Little.
Aug's W. Cuter.,

Sworn and subscribed this 22d day of June, a. d 18,

before me.
Samuel S. Halsey, M. G

Opinion.

The complainant charges that the defendant attended, &
10 her attorney and agent, a partition sale of lands, of which
she was a tenant in common, and purchased three lots for
her. That he purchased the three lots for her at the sde for
two thousand four hundred and ninety-one dollars, and tock
a deed in his own name, but paid for them by giving to tre
commissioners receipts and discharges for the sums de o
her for her own share, and that of her sister, Jane C An
derson, whose share she had purchased, pending the partition
proceedings. The amount due for these two shares ato
the net proceeds of sale, was two thousand three hunce
20 and five dollars and eighty-two cents; the residue, onehun
dred and eighty-five dollars and eighteen cents, was advance
by the defendant as a loan tOher. She alleges that the po
perty, being bought for her, and paid for by her norey,w
held in trust for her, and prays that the defendant nay
required to convey it to her.
The defendant, in his answer, denies that he attended
sale as her agent or attorney, or that she requested im j
purchase for her. He admits that at the sale her o 1
Daniel L. Tuttle, requested him to purchase these os i
80 him and the complainant, jointly, and that
them in compliance with that request for the benefito 1
he admits that the property was paid for by the reeipt80
complainant and Jane C. Anderson, for the amoun 8 Jj
in the bill, and that he advanced the residue as a oan,
states that the lands conveyed to the complainan
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sister, were conveyed to and held by her, in trust for her
brother Daniel, and that the receipt for that' share, which
W given to the commissioners, was payment of so much or
one-half the consideration, by the money of Daniel, and he-
sets up that Daniel claims and insists that he is entitled to
have one-half conveyed to him, and offers to convey to the
complainant and Daniel L. Tuttle, as tenants in common,
upon being repaid the sum paid by him, with interest, and
sare other moneys due from them to him.

If the defendant-purchased these lots at the request' of the 10
complainant and paid for them with her money, he holds in
trust for her; if he purchased for her and her brother, and
peid with moneys belonging to both, he holds in trust for
‘th5and if he purchased at Daniel’s request for both, and
]Egi(lzj]ef(r)rthem with complainant’s money, he holds in trust

I The statute of fraud makes void any express trust not de-
iclared by writing, but permits, all trusts arising by implica-
mtion of law or resulting trusts. No parol agreement of the
mdefendant to buy or hold in trust for either would create a 20
mtrust.  But if the property was paid for.with the money of
meither, a trust would arise by operation of law. , The real
mquestion in the case is, whether the share of Jane C. Ander-
pom belonged to the complainant, in her own right, or she
Pe ditin trust for her brother Daniel. The contest is not
Petween the complainant and the defendant, who claims no
IH B ||101S Property beyond his lien for advances, but
L a/ Utmost Propnety of conduct in his situation, puts
| 6Gnce 0Ll BE grou'nd that Daniel claims one-half the

IftctTIW M "'Uh moneJ that belonged to him ; a 30
P i defe”dant understood at the time of the pur-

[ J him, and still believes to be true. ‘

b u t “~Uttle ought to have been a party to this suit,
I I P « B B madebydemurrerorlin the answer,

latest the rPePing °f tbe argnment, and then, at the
mle conn must bemaéif aised by the_defendant.
pannot Bfl BB' BI iShts he parties

stand over thoit ? 1 B I B QOUr8 H I the eause t6
view | take nf fi 0t 1Gr Partles rnay be brought in. In the
f this case, the rights of the parties as betwee.n 40

L
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themselves, can be settled in the case as it is. If that viev
is wrong, and Daniel not being a party to the suit, and na
bound by it, brings suit against either and recovers, the an+

esequence is due to the omission of such party to have him
made a party to this suit.

John C. Anderson and Jane his wife, on the sixteenth d
February, 1863, pending the proceedings in partition, a
veyed one third, the share of Jane C. Anderson, in the wde
of the property of which partition was sought, being s

10 or eight lots, to the complainant. The price mentioned in
the deeds was one thousand four hundred and forty ddlas.
Daniel L. Tuttle claims that this price was paid by him If
it was, then complainant held in trust for him. But for ths
purpose it is necessary that the payment by him should rae
been at the conveyance, or that he should have bexe
bound or secured to the grantor the purchase money. Ay
payments afterwards made of or upon it, or any expensesm
the property afterwards cannot create a resulting trust.

The evidence to prove the payment of the consideration

20 by Daniel, is that of John C. Anderson and his wife, Jae
They should know. Each of them appears to swear to i,
but in such manner as to show that they have no recdlection
of where, when, or how it was paid, or in fact if any v&s
paid at all oil these lots by Daniel at the time of the an+
veyance.

On the contrary, it satisfactorily appears from the evicae
that at the time of the conveyance of this share by Jane .
Anderson to the complainant, she gave to Mrs. Anderson
and her husband her bond for twelve hundred dollars, ssaue

30 by a mortgage upon her own third of the property conveye,
and of the third conveyed by Mrs. Anderson, and also gae
her note for two hundred and twenty dollars, which ves
afterwards paid. The mortgage, too, was afterwards assign
by the Andersons to a Mr. Harrison, and was satisfie af*
cancelled. By whom, the note and mortgage were paid m

not clearly appear, and is of no consequence here,

had been paid by Daniel it would not support a resu »

trust. It then satisfactorily appears that the whole consi e

tion of this conveyance, except twenty dollars, wes s

40 by the personal obligations of the complainant, and o P ~
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orsecured by Daniel L. Tuttle. And if twenty dollars of the
consideration had been shown to have been paid by him, it
would not suffice to raise a trust for him. The evidence of
bath the Andersons is given with great inaccuracy and cou-
fusion. They are evidently anxious to recollect and disclose
every thing which they suppose will aid Daniel, and mix up
what they believe and have heard with regard to the matter,
with what they know, and depose to the whole in one mass.
And the defendant has failed to make them distinguish what
they know, from what they merely believe. The result is 10
that no reliauce can be placed on any part of their testimony
to show that the consideration, or any part of it, was paid
by Daniel at the delivery of the deeds.

I am of opinion that the complainant is entitled to have
these lots conveyed to her upon paying to the defendant the
amount advanced by him at the purchase, as a loan, with
theinterest thereon from that time.

Decree:.

[Filed February 5, 1868.]

/’)'* GilsK BB COre on forB B 1 at the Term 20
h H m the presence of Jacob Vanatta, of counsel

lMththe complainant, and of Theodore Little, of counsel with

IntlJ\en A~ and tlie Pleading8>depositions, and exhibits
ffun M m gdes’ having been then read, and the ar-
IkijS 80 , resPective counsel having been then heard, and
i f fimaDCellor havi.nS taken until this Term to consider there'-

[LodonMb” °nE li da” of February, in the year of our

fWér‘ﬁUf‘ﬁ Wal\/lﬂﬁ'ghl T

«mplaCnt M ‘Dtruet f°r the Use of the 30
die N’ > ' reO °tSop alc*anfl premises described in

Bm..BwB kg of complamt as follows: the first lot,
ot “Hand late [?7™Sh,p of Hanover, beginning at a corner of a

[of the road 1 r ProPert” ofEliphalet Orshorn, in the middle
ea mg from Littleton school-house to Elias P. <
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Howell’s said corner, being in the line of Isaac Johnsons
land, thence (1) along the middle of said road north foty
nine degrees west, five chains and twenty-five links, toa
corner in the northern line of the Newark and Mount Pleas-
ant turnpike road ; thence (2) down said road and bounded
by the same a southeasterly course five chains and fifty links,
to a corner in the line of the above said Isaac Johnsons
land; thence (3) along said Johnson’s line north three c&
grees and ten minutes east, one chain and fifty links, tote

10 beginning, containingt thirty-eight hundredths of an axe

20

more or less. * A

The second lot is also situate in the said township o
Hanover,-beginning at a stake and heap of stones fora
corner, one chain and thirty-five links from the northesst
corner of said Johnson’s dwelling-house, on a course of mth
seventy degrees east; thence (1) north thirty-eight degyes
and thirty minutes west, two chains and sixty-five links by
the side of the Newark and Mount Pleasant turnpike rcd
to a stake and heap of stones; (2) north fifty-one degess!
and thirty minutes east, two chains and twenty-five linkstoj
a stake and heap of stones; (3) south thirty-eight dgess
and thirty minutes east, one chain and eighty-three ling
to a stake and stones in the road leading from Farsipeny
to Morristown ; (4) south thirty-one degrees and fifteen nin
utes west, two chains and thirty-nine liuks along said
to the place of beginning, containing one half an areo
land,:strict measure.’ !

The third lot is situate in the said township of Hanover,lj
the county of Morris, beginning at a stake and heap of dos

30 being corner No. 2,;: of an half acre owned by Nancy Tutt-eJ

thence (1) north thirty-nine degrees west, sixteen chainsan 1
fifty-nine links; thence (2) north thirty-four degrees es
one chain and forty-two links ; thence (3) south fi“pae
degrees east, sixteen chains and eighty-two links;thence U
south thirty-six degrees west, one chain ; thence (5 ? |
forty-eight degrees east, one chain and forty-four 0 %
thence (6) south thirty-one and a half degrees wes,
chains and forty-seven links ; thence (7) north tlnr J-gj|
and ahalf degrees west, one chain and eighty-three j
thence (8) south fifty-one and a half degrees west, twoc
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and twenty-five links, to the beginning corner, containing
savenacres and ten hundredths of an acre, be the same more
o less.

And that the complainant is entitled to relief prayed for
in her bill of complaint.

It is ordered, adjudged, and decreed, by Abraham O. Za-
briskie, Chancellor of the state of New Jersey, and the said
Chancellor, by virtue of the power and authority of this
oout, doth order, adjudge, and decree, that it be referred to
Alfred Mills, esquire, one of the special masters of this court, 10
toascertain and report how much, if anything, is due for prin-
dpel and interest from the complainant to the defendant, on
jthesum of one hundred aad eighty-five dollars and eighteen
oS, advanced by the defendant to the commissioners, who
sold and conveyed the said three lots of land and premises
tothe said defendant, in part payment of the said three lots
fef land, when the said three lots of land were conveyed to
Ihe said defendant by the said commissioners.

I And it is further ordered, adjudged, and decreed, that
Ipon payment by the complainant to the defendant of the 2L
ferount which shall be found due to him on account of the
Nd sum of one hundred and eighty-five dollars and eighteen
lents, the said defendant shall make, execute, and acknow-
| e ge in due form of law, and deliver to the complainant a
too and sufficient deed of conveyance of the said three lots
P and and premises, conveying them to the complainant
P eesimpR, and as fully as the same were conveyed to the

(thet * B Commissioners who conveyed the same

detndd 1SfUrther ordered>adJ«dged, and decreed, that the g(
tolelxed W t0 the COrPlainaDt her CO38| this case

A. 0. ZABRISKIE, C.
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Notice of Appeal.
' [Filed February 14, 1868.]

The defendant hereby appeals from so much of the deoee
in this cause as decrees that the defendant holds the lads
and premises described in the complainant’s bill, as trustee
for the complainant. And from so much thereof as atas
and directs a reference to Alfred Mills, esg., one of te
special masters of the Court of Chancery, to ascertain ad
report bow much, if anything, is due for principal and in

10 terest, from the complainant to the defendant, on the sua
of one hundred and eighty-five dollars and eighteen cats,
advanced by the defendant to the commissioners who sid
and conveyed the said three lots of land and premises to e
defendant, in part payment of the said three lots of lad
when the same were conveyed to the said defendant by tre
.said commissioners.  And also from so much of said deaee
as decrees that upon the payment by the complainant tote
defendant of the amount which shall be found due to him
on account of the said sum of one hundred and eigy-five

20 dollars and eighteen cents, the said defendant shall nde
execute, and acknowledge in due form of law, and deliver o
the complainant a good and sufficient deed of conveyance of
the said three lots of land and premises, conveying themto
mhe complainant in fee simple, and as fully as the samewvee
conveyed to said defendant by the said commissioners. Ad
from so much of said decree as directs that the defendant
pay to the complainant her costs to be taxed to the Coutd
Appeals in the last resort in all causes of law.’

A. W. CUTLER
THEO. LITTLE,
ofaud

Dated February 14th, 1868.

Of counsel with ddfod™
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Petition of Appeal

Between
Augustas W. Cutler,
appellant,
and »  On hill, gc.

I Sarah L. Stewart,
appellee.

[Filed March 12, 1868.J

p te HonorableCourt of Appeals in the last resort in all
muses of law. 10

The humble petition of Augustus W. Cutler, the appel-
lant in the above stated cause, respectfully shows: that your
I petitioner finds himself aggrieved by a decree made in the
Ibourt of Chancery by his Honor Abraham O. Zabriskie, Chan-
cellor of New Jersey, bearing date the fifth day of February,
lin the jear of. our Lord one thousand eight hundred and
mixy-eight, wherein the said Sarah L. Stewart was com-
ipiaivant, and (he said Augustus W. Cutler was defendant,
1? re@Pects>to wit, that the said decree adjudges that
M &l ~ uSustus m Cutler has and holds, as trustee for 20
inh~h-n"k B ®&ewart> lands and premises described
| -6 1 ofcomplaint, and also in said interlocutory decree,
Era H H S @arab Ti. Stewart is entitled to the relief
litl 1 Uher biU of comPlainb and in that by said decree
»eert SN Mre* to a master of said Court of Chancery to as-
EelW m report ¥10Ow much, if anything, is due to this ap-
L f rOif tbe aPPellee’ for principal and interest Bon the
[adven “Tiei luncrec*an” e’ghty-five dollars and eighteen cents,
Ef~ec ~9 appellant to the commissioners who sold

[W.auli\kbed™ laid land.8 Premises to the appellant; and 30
[upon 5~ &ai(*"ecree m *8farther ordered and decreed that,
| payment by the said appellee to the appellant of the
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amount which should be found due to him on said reference,
the appellant should make, execute, acknowledge, in due
form of law, and deliver to the said appellee a good and sul-
cient deed of conveyance of the said lands and premises, in
fee simple, and as fully as the same were conveyed to the g
pellant by the said commissioners ; and because by said de-
cree it is further ordered that the appellant pay to the
appellee her costs in said cause to be taxed.
Your petitioner therefore prays that the said decree nay
10 be reversed, set aside, and for nothing holden, and that your
petitioner may have, such relief in the premises as to this
honorable court shall seem meet.
A. W. CUTLER
Solicitor ‘pose

THEO. LITTLE,
Of counsel with gopdlart
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Answer¥*.

[Filed May 27, 1868

The respondent, Sarah L. Tuttle, not confessing or ac-
knowledging all or any of the matters to be true, as in and
bythe said petition of appeal are contained and set forth, for
lanswer thereunto says—that she believes it to be true that
such decree as is complained of by the appellant was made by
the Court of Chancery,, as in the said petition of appeal is
st forth, but as to the date, substance,, and contents thereof,
this respondent humbly craves leave to refer thereto when 10
|the sare shall be produced; and this respondent is advised
ad believes that the said decree is agreeable to equity and
justice, and she therefore humbly prays that the same may be
affimed, and that the said petition of appeal may be dis-
missed by this honorable court, with costs to be adjudged to
this respondent.

YANATTA &DeMOTT,
Solicitors of respondent, and

JACOB VANATTA,
Of counsel.
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[Note — The following testimony wa& received by te
printer too late to be inserted in its proper place.]

Deposition on part of Complainant.

[Filed May 26, 1868.]

Examination of witnesses, &c., on the part of the conplain-
ant, taken by me, at my office, in Morristown, N. J., m
Tuesday, the tenth day of September, eighteen hundred
and sixty-seven. A. E. Canfield, esg., appearing forte
complainant, and the defendant appearing in person. This
examination was taken before me, by the consent of te
solicitor of the complainant, and the said defendant.

Jas. C. Y oungblood, M G

George 11. Looker, a witness produced on the part of tre
said complainant, being duly sworn, deposeth and saitb—
am forty-three years of age, and live at Littleton, Haower
township ; I know Daniel L. Tuttle—have known him sire
1840; 1 live about seventy-five yards from him—hawve Ine

there since eighteen hundred and fifty.
Quest. Do you know in whose name Mr. Tuttle V\asd.'xrg

20 business in, about the years 1868,1862, and 1861 ? [Chjece

to by Mr. Cutler, unless witness speaks from his oan per
sonal knowledge] ‘

Ans. | don’t recollect how long it is since his mother| )
he did business in her name before she died, and in B
ter’s name since her death ; | don’t know in what year
mother died. # lately

Quest. Did he do business in his sister’s name immen
upon the death of his mother, and from that time one »

Ans. | believe he did till this last year, or within®

30 months; he has not within the last six months, e~

business now in his own name; his sister, of whomwe®
spoken, was married to Adolphus Stewart; she &
been divorced, and calls herself Sarah Louisa Tutt e
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Cross-examination of witness by Mr. Cutler.

Quest. In what business has Daniel been engaged since the
death of his mother ?

Ans. He has been farming, | believe, part of the time, and
trading and buying and selling horses and cattle ; believe I
know of his boating ; think its part of one-summer; | am
under the impression he has been boating only one summer,
it may have been two ; don’t know whether he was boating
in his sister’s name ; | suppose he used her horses, from what
I have heard him say; have heard him say that the horses 10
and things belonged to her, that he didn’t own anything; if
he traded or bought, it was done for her; | believe there
were judgments against Daniel.

Qest. Did you believe the property was the property of
Daniel or the property of Sarah ?

Ans.t\ had my thoughts about it; the judgments were
against him, and | didn t know whether the property was
hers or his.

Quest. You say you had an individual opinion—what was
that individual opinion in reference to the ownership of that 2D
property ? [Objected to by Mr. Canfield, on the ground that
its an improper cross-examination.]!

Ans. | thought probably it belonged to Daniel.

Have you not said to different ones that it was Dan-
iel’s property’)

miis. | have no recollection of saying so to any one, still |
might.

, Quest. Ifyou had been asked the question, would you not
have said it was Daniel’s property ?

4% | don’t think I should without I disputed his word ;

ien iad no reason to dispute his word., and he had told
e confidentially that he didn’t own anything.

f?27 /™ Mou said that the property was Daniel’s,

i n<t Nave exPre88ed y°ur private individual opin-

es; Probably I should.
Qest. Mrs. Stewart and her family were living with her
era the tlme of her death, were they not ?

Ans T 10&1__ .
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Ans. | couldn’t tell whether she had or not—can’t answer;
I understood that she had money; | understood it from Dan-
iel ; he came to my house with paper money, which he sad
was his sister’s, and which he wished to exchange for gold,
that she wanted to keep it; | exchanged with him ; this wes
before her mother’s death ; whether she had kept it or spent
it I don’t know.

Quest. Has not Mrs. Stewart told you that the stock of
which you have spoken was Daniel’s?

10  Ans. No, sir—I think not; she now says its Daniel’s, se
don’t claim it.

Quest. Is not some of this stock now, some of the sare
stock which he had when you say he was doing business for
his sister.

Ans. | think he’s got a colt that was ; that’s the only thing
| recollect now.

Quest. Is not some cattle, plows, and other farming uten-
sils ?

Ans. | don’t know; | think there is a steer there.

20  Quest. At the time of the exchange of this money, wes his
sister Eliza alive ?

Ans. | don’t know; he had other sisters; he didn't sy
which sister wanted to exchange.

Re-direct examination by Mr. Canfield.

Quest. Which sister did you suppose wanted to make the
«exchange of money.

Ans. At the time | didn’t know, there were two living
there; after the death of one | heard she hadn't left ay
money, and | then supposed it was Sarah’s; Daniel wanted

gOto buy a lot of land of me for his sister Sarah ; he said se
rather have the land than to have the money lying "e.
Q. H. Loder.

Sworn to and subscribed before me, this 10th day of Sp

tember, a. d. 1867. p
Jas. C. Y oungblood, m. m
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Exhibits for Appellant.

E xhibit No. 3.

M. Daniel L. Tuttle,
To J. O. Burnett.
1854 From Oct. 10 to Dec. 20, To 29J days’
carpenter work, at $1.75 per day,
and boarded, $51.63
“ “ Dec. 28 to March 22,1865, To 67
days’ carpenter work, at $1.50 per
day, and boarded, 100.50 10
18% From April 3 to July 11, To 20\ days’
carpenter work, at $1.75 per day,

and boarded, 35.87
$188.00
@. July 11, Received in cash, $188.00. 188.00

E xhibit No. 4.
Bought of F. A. Day.

Ot 29. 815 feet-------------- 6Jc., $20.48
¢ 42 feet hem. - 3c., 1.26 20

192 feet “ 3x4, 3c., 5.76

$27.50

Received payment,
F. A.-Day.

Exhibit No. 5.
| Received, Morristown, June 27th, 1865, of Daniel L. Tut-
R dollars in full to date.
Day & Marsh.
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Exhibit No. 6.

Mr. Daniel L. Tuttle,

To H. 0. Marsh.
1864. 464 feet 1 pine, 5c., 12320
“ 210 feet hem. bds., 2fe., Y/
B

Received payment, Oct., 20th, 1864,

H. o. Marsh.
Exhibit No. 7.
Daniel L. Tuttle,
Bought of Day & Marsh.

1865. Nov. 108 feet 1J pine, 7c., 5
“ “ 12 feet 1£ pile, 6e., aw
$16%
Jan. 27, 52 feet 1| pine, 7c., A
0D:

Received payment, Feb. 22d, 1865,
Day & Marsh.
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E xhibit No. 9.
Morristown, November 27th.
Daniel Tattle,
To Jacob Crane.
To 829 feet tin roof, at 18e., $59.22
Received payment,

Jacob Crane.

Exhibit No. 10.

Mr. D. L. Tuttle,
Bought of D. G. Griffiths, Dr. 10

D brackets, at 20c., $4.00
m -« 3c., 3.84
$7.84

October 24th, 1864. Received payment,

D. G. Griffiths,
Parkhurst.
#

Exhibit No. 11.
Newark, N. J., October 24th, 1864.

M. E. L. Tuttle,
Bought of Randall & Swain. 20
7Hworked narrow boards, 29c., $21.75
415 feet worked narrow plank, 6c., 24.90
$46.65
Discount, 93
$45.72
[starp] Received payment,

Randall & Swain.
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Exhibit No. 13.
No. 3. Statement. Amount of sales.
1st lot. Aug. W. Cutler, $106.00
2d lot. “ 1200.00
$130600
Deduct costs, flend
$121608
AN to Mrs. Stewart, $405.36
J to Mrs. Anderson, 405.36
J to John S. Smith, 405.86
121608
A. W. Cutler, Dr., to his purchase, as
above stated, $1306.00
Deed and stamp, 5.50
Interest on note to 15th June, 1863, 3.90
$131540
Mrs. Stuart’s share is $405.36
Mrs. Anderson’s, 405.36
Interest on this balance, say three months,
September 16th, 1863. Received sixty dollars,
No. 2. Statement, &. Amount of sales.
1st lot.John S. Smith, $252.00
2d  “ Henry Boughton, 700.00
3d “ Aug. W. Cutler, 365.00
4th | 1 | 1185.00
Deduct costs, 1223
$2374%!
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w thereof to Mrs. Stuart, 1747.55
|| thereof to Mrs® Anderson, 747.55
Il thereof to John S. Smith, 747.55

thereof to be paid into court, 131.91

AW Cutler, Dr., to his purchasers, as above
stated,

Deed aud stamp,

Interest on his note to 15th June, 1863,

Mrs. Stewart’s share, $747.55
Ms. Anderson’s share, 74755

Interest on this, from 15th June to 15th Sept., 1863,

| Heirs of Hannah Tuttle.

| Toamount due from estate of Hannah Tuttle,
I Toservices and argument in case in Orphans
1Court,

I Drawing petition of appeal and answers in two
|PPeals in Prerogative Court,

Paid surrogate’s bill of expenses and fees,
expenses to Trenton, in reference to print-
ing cases,
copy for printers,

“ printers, Boswell &Phillips,
| “ costs clerk Prerogative Court,
rpesaad-gkgiment in Prerogative Court,
ay

_-i A °f lands in Supreme Court,
ending sale at Parsippany,

aid consideration money of sale,
dd «eed, stISfps, and recording,

N

97

$2374.56

$1550.00
5.50
4.65

$1560.15 10

1495.10

$65.05
97

$66.02

$301.09°
100.00 20

50.00
40.00

20.00
20.00
175.00
37.37
50.00
20.00 30
10.00
185.18
28.08
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Counsel fee arid services in estate matter,

Costs in present suit in Chancery, 0
Interest, say 200.00
$1386.72
One half to be paid by Mrs. Stewart, FRH
“ “ “ " Daniel,
Mrs. Stewart’s share, $693.86
Credit on account, Hooley, 79.59

Amount to be credited to Daniel,

Hannah Tuttle.
To amount due upon settlement of William’sestate,
Nancy’s dues as administratrix,
Attorney, trial at Parsippany, ads. Quimby,

Costs in case of D. L. Tattle, »:2
t( « 9.00
Sheriff deeds, costs, and record, 2880
50.00

Counsel fees, 012
Costs in case of Stewart, 25.00
Transferring deeds from Stewart, 3-%8

1
Records, 0%
20

Costs in case of Yanness,

Credited by amount received from
J. S. Smith, $228.50
Less collection fee, 10.00

Interest,
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Sarah L. Stewart.

Received from V. Dalrymple, $180.00
Less fee, Hooley matter, 15.00
-------- $165.00
Costs in divorce, $62.97
Interest, | 7,44
$70.44
Counsel feg, 15.00
-------- 85.44
$79.56 10
Daniel L. Tuttle.
Note, Mills Bailey, $116.00
Cash, 50.00
183 Ot @ 40.00
n-a a 50.00
“ Sept. @ 60.00
« a 40.00
I Nov. @ .60.00
Taking care of grain, 35.00
$451.00 20
Interest, 80.00

$531.00
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- Exhibits oil part of Appellee.

E xhibit No. 3.

John C. Anderson and’Jane C. his wife, to Sarah L. Tutle.
Warranty deed of conveyance, dated-------- day of------- ,
in the year 1863. Acknowledged 16th February, 1863; re-
corded June 22, 1863. Consideration $1000. Conwey al o
these tracts therein described®
Is* lot, being a tract described in a deed from Isaac Gt
field to Daniel L. Tuttle, dated April 24, 1819, containing
10 fouiteen acres of land, strict measure.
2d lot, is described in a deed from Charles Vail to Daniel
L. Tuttle, dated 7th June, 1822, containing 7 j98%acres, srict
measure.
3d lot, is described in a deed from Aaron K| aml
wife to Daniel L. Tuttle, dated 1st July, 1828, (D‘IEIITg
18 acres, excepting what had been (D’\Qkﬂtotha
Morris and Essex Railroad Company.
4th lot, was formerly the property of Leander Howel,
containing 10 acres, more or less.
20 5thlat, is in Rockaway township, and formerly belonge
to William Winters, lying and being near Horse Pond, aa+

taining twelve acres.

E xhibit N o. 4.

John C. Anderson and Jane his wife, to Sarah L. Stevart
Warranty deed dated 16th February, 1863. Acknow ecge
same day. Recorded June 23d, 1863. Consideration # »
Uonveys, in fee, one equal undivided third part of the t re®
tracts first therein described, and the whole of the two
mentioned and described tracts, or parcels of B I B
30 mises, and all said tracts situate, lying and beingint e 0
ship of Hanover, in the county of Morris. n
Isi lot, is described in a deed from Isaac Johnson an
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toNancy Tuttle, dated November 7th, a. d. 1823, containing
7  acres, more or less.

idiot, adjoins lands now, or late of Eliphalet Osborne and
Issac Johnson, and the Newark and Mount Pleasant turn-
pike road, containing thirty-eight hundredths of an acre.

U Iat, adjoins the Newark and Mount Pleasant turnpike
reed and the road leading from Parsippatiy to Morristown
and contains half an acre, more or less.

4thlat, contains 14 acres, and is described in a deed
fram George P. McCollough and wife, to Hannah Tuttle, 10
Ceted 31st February, 1837.

Shlat, containing 2 acres.

“The fourth and fifth tracts above described were lately
s off by the commissioners of the estate of Hannah Tulttle,
deossed, to Jane C. Anderson.”

E xhibit No. 7.

New Jersey Supreme Court.
June Term, 1863.
In matter of sale of lands, late of Hannah Tuttle, deceased.
iReport of Commissioners.

\Totre Supreme Court of Judicature ofthe State of New Jersey. 20

Report of the sale of lands and real estate, made by Wil-
liam M Dixon, Silas Tuttle, and Richard Y. W. Fairchild,
foommissioners, appointed by the Honorable Edward W.

helpley, Chief Justice of the Supreme Court, to divide
joertain lands and real estate, late of Hannah Tuttle, deceased,
situete in the township of Hanover, in the county of Morris,
A an or(ler of said Chief Justice, made on the twentieth
a of December last past, we, the said commissioners,

Igj seH 8aid land at public auction to the highest
rl er, according to law, we having therefore made our gQ
~port to the said Chief Justice, that the said lands were so
cum&anced that a partition thereof could not be made
°ut great prejudice to the owners of the same, and it
I ORearing by satisfactory proofto said Chief Justice, that -
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the said tracts or lots of land could not be partitioned amog
the owners and proprietors, without great prejudice to their
interests, we, the said commissioners, having given naice
that the sale of said lands would be made at the hotel d
John Class, in said township of Hanover, on the saenth
day of March instant, at three o’clock in the afternoon of
the same day, according to the provision of an act ertitled
an act to regulate sales of real estate, made under a pudlic
statute, on the directions of a court, that is to say, by pulic
10 advertisements, signed by ourselves, and set up at five ad
more public places in the said county of Morris, one whereof
was in the township were said lands are situated, setting
forth the time and pdace of such sale, at least two .nmorths
before the time appointed for selling the same, and did like-
wise cause the same to be published in the True Denooratic
Banner, one of the newspapers printed and published in
this state, circulating in the neighborhood of said lands, &
least four weeks, successively, once a week, next preceding
the time appointed for selling the same ; and at the time ad
20 place so appointed for selling the same, between the hous
of twelve and five in the afternoon of the same day, we dd
publicly adjourn the said sale to the twentieth day of Midh
instant, at two o’clock in the afternoon of the same day, &
the hotel of John Class aforesaid, and at the time and pae
to which the said sale stood adjourned as aforesaid, to wit.
at the hotel of John Class, in the said township of Howr,
on the twentieth day of March, in the year eighteen hundre
and sixty-three, at the hour of two in thé afternoon ofthe e
day, we did proceed to sell the said lands and real estate a
30 public auction, to the highest bidder, as follows :

The first lot adjoins lands now or late of Eliphalet G an
and Isaac Johnson, and the Newark and Mount Plessam
turnpike road, containing thirty-eight hundredths o a
acre, and is the same Ezekiel Howell and wife conveye
Nancy Tuttle, by deed, dated October 18,1811, and recoM
in the Morris county record of deeds, in Book v, Paf® J
&c., to Augustus W. Cutler, for the sum of one hundreda
<six dollars, he being the highest bidder therefor. £

The second lot adjoins the Newark and Mount A

40 turnpike road, and the road leading from Parsippa
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Morristown, and contains half an acre, more or less, and is
the same conveyed to Nancy Tuttle by Isaac Johnson and
wife, by deed dated October 12th, 1814, and recorded in the
aforesaid record of deeds, in Book B B, page 409, &=, to
the said Augustus W. Cutler, for the sum of twelve hundred 1
ddllars, he being the highest bidder therefor.

Ofall which we do respectfully make this our report.

W ittiam M. Dixon,

Silas Tuttle,

Richard V. W. Fairchild, po
Dated March 24th, 1863. Commissioaiers.

N ew Jersey Supreme Court.
In the matter of sale of lands late of Hannah Tuttle,
[deoesed, by William M. Dixon, Silas Tuttle, and Richard
F* W Fairchild, commissioners. Report confirmed, and
lockr for conveyance.

j Itappearing to the.court that the ChiefJustice of this
pourt did, on the fourth day of July last, appoint the above
« d William M. Dixon, Silas Tuttle, and Richard Y. W.
prchild, commissioners, to divide the lands in the said 20
r erof appointment described, as follows, to wit1 all those
wolats of land and premises hereinafter more particularly
escribed, situate, lying, and being in the township of
marvmger, in the; county of Morris, and state of New Jersey,
oW -
m g first lot adjoi»s land now or late of Eliphalet Osborn
lum “lI0 Johnson> and the Newark and Mount Pleasant
ind read contailling thirty-eight hundredths of an acre,
|ji, 8 8'me that Ezekiel Howell and wife conveyed to

'«oridt the datéd °°tOber 18th* A 18U - and 30
Wes 272 Ye Morns colinty record of deeds, in Book V,

L Y rOl'VCQadioms tl)e Newark and Mount Pleasant
morriate03 1 R H  road leading from Parsippany t>
the«!! ’aDd “ ntain8 half a" acre, more or less, and R

ﬁ/\ife r@ree” te Nancy Tuttle Isaac Jobnson and
deed dated October 12th, a. I\ 1814, and recorded
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in the aforesaid record of deeds, in Book B B, page 48 1
&c., being the same lots or parcels of land whereof the sd
Nancy Tuttle died seized, into three equal shares or pats.
Application having been duly made for that purpose tots 1
said Chief Justice by John S. Smith, who claimed an eqd
undivided one-third part of said lands and premises. Tre
said order of appointment further reciting and stating, tret 1
on the twenty-seventh day of May then last past, the sad |
Chief Justice did sign a notice that he had nominated tre

.a commissioners above named to divide the said lots or pacds

of land into three equal parts or shares, and that ules
proper objections were stated to him, at his office in Moris-
town, in the county of Morris, on the fourth day of Jy
then next, the said commissioners would then be appointed |
to make partition of the said lands, pursuant to an act eritled
“an act for the more easy partition of,lands held by @
parceners, joiut tenants, and tenants in common,” and dd
order the same to be inserted in the True Democratic bar+
ner, a public newspaper printed and published at Moris-
town, in the county of Morris, for four weeks suooessively, i
at least once in each week, between the date of said te|
and the fourth day of July, eighteen hundred and sixty-wo, |
and that it appeared by affidavit that the sai noice
been advertised pursuant to the said order; an
objections were made to the said persons nominate >  j
further appearing to this court that the said C ie
afterwards, to wit: on the twentieth day | H |
past, make an order, under his hand, that the said ¢
sioners should sell the said lots or tracts of land at y ™ i

00 auction, to the highest bidder, according to law, w1 * |

mentioned order duly stated and recited that | app aj
the report of the said commissioners, that tne ,
lots of land were so circumstanced that a parti 10 I
could not be made without great prejudice tothe 0 ||
the same, and that it also appeared by satisfactory p> >
the said tracts or lots of land could not be parthio  tdr
the owners and proprietors without great prejo

interests, as by the said last mentioned order,irac» g
thereunto had, will more fully appear; anditno™ g || rM

40 to the court by the report of the said commissio



COURT OF ERRORS AND APPEALS. 105

[having notice of the time and place of the sale by public
ladvertisements signed by themselves, and set up at five and
more public places in the county, of Morris, one whereof
wesin the said township of Hanover, where the said real
I estate is situate, at least two months next before the time
I appointed for selling the same, to be published in the True
[ Democratic Banner, a newspaper printed and published at
I Morristoan, in this state, and circulated in the neighbor-
Ihood of said real estate, at least four weeks successively,
aweaweek, next preceding the time appointed for selling
I the sare, and at the time and place so appointed for selling
Ithe sae, to wit: at the hotel of John Class, in the said
township of Hauover, on the seventh day of March last past,
betveen the hours of twelve and five in the afternoon of the
sare day, they, the said commissioners, did publicly acTjourri
the said sale to the twentieth day of March then instant, at
twootlock in the afternoon of the same day, at the hotel
I of John Class aforesaid, and at the time and place to which
I the said sale stood adjourned, as aforesaid, to wit : at the
I hotel of John Class, in the said township of Hanover, ori
| the twentieth day of March, in the year eighteen hundred
| and sixty-three, at the hour of two in the afternoon of thé
sare day, did proceed to sell the said lands and real éstate
Ito the highest bidder, as follows: The first lot above
I esa*g(l to Augustus W. Cutler, for the sum of one hundred
iadsix dollars. The second lot above described to the said
I Quustuis W. Cutler, for the sum of twelve hundred dollars,
18l no °hjection being made to the sale, and the same being
lapproved—if i8 Qered”™ that the said sale be confirmed as

[relH i e®ectual i*1 law>that the said report of sale be
I ecor ed, and the said commissioners are directed to execute

Ich® an(* 8u®c"en” conveyance in the law to the said pur-
| aser for the said tracts or lots of land so sold as aforesaid.

On notion of
V. DALRIMPLE,
Attorney, $c.
stated'NB” m clerk of the Supremo Court Of the

L °, ewlJersey>do certify that the foregoing is & true
i ~ e repbrt of commissioners, and of the order of

0]

10

20

30
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said court confirming the same, made and entered in the
case above stated, as the same remains of record in my office.
In testimony whereof, | have hereunto subscribed ny
name and aflixed the seal of said court, at Trenton,
[1. s.] this ninth day of November, a. d. eighteen hundred
and sixty-six (1866.)
Chas. P. Smith, Clerk.

N ew Jersey Supreme Court
Juty 7th, 1863
10 In the matter of sale of lands, late of Hannah Tuitle,
deceased, by William M. Dixon, Richard V. W. Fairchild,
and Silas Tuttle, commissioners. Order to pay proceeds.

It appearing that the net amount of moneys arising fran
the sale of lands lately made by William M. Dixon, Kichard
y. W. Fairchild, and Silas Tuttle, commissioners, and s
proved by the court, after deducting the necessary costs ad
charges as heretofore taxed by the court, and the sunof
four dollars and seventy-one cents for the cost of this atkl
is the sum of twelve hundred and sixteen dollars and eight

20 cents. It is now ordered that one-third thereof be pei
John S. Smith, another third thereof be paid personally 0
Sarah Louisa Stewart, wife of Adolphus Stewart, ad e
remaining third thereof to be paid personally to JaneUro-
line Anderson, wife of John C. Anderson.

On motion of
v. dalrymple,

Attorney,

| consent to the within order.
A ug’st. W. Cutler,

30 Attorneyfor Sarah JC Stewart and J. Caroline And

l, Charles P. Smith, clerk of the Supreme Court ofH
state of New Jersey, do certify the foregoing to e
copy of the order of distribution, as the same remain

in my office.
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In testimony thereof | have hereunto subscribed my
name, and affixed the seal of said court, at Trenton,
[1. s] thistwelfth day of November, a. d. eighteen hundred
and sixty-six.
Chas. P. Smith, Clerk.

Exhibit No. 8.

In matter of sale of lands, late of Hannah Tuttle, deceased.
[Report of Commissioners.

ITotre Supreme Court of Judicature of the State of New Jersey.

i Report of the sale of lands and real estate, made by 10

»William M. Dixon, Silas Tuttle, and Richard V. W. Fair-
dild commissioners appointed by the Honorable Edward W.
Whelpley, ChiefJustice of the said Supreme Court, to divide
cartain lands and real estate, late of Hannah Tuttle, deceased,
situete in the township of Hanover, in the county of Morris,
adbyan order of said Chief Justice, made on the twentieth

pay of December last past, we, the said commissioners,.were
orderedtosell said lands at public auction to the highest bidder,
accordingto law.  We having theretofore made our reportto v

me said Chief Justice, that the said lauds were so circum- 20
itanced that a partition thereof could not be made without
Kreat prejudice to the owners ofthe same, anil it also appearing

| ysatisfactory proof to said Chief Justice, that the said tract
lorlas or tracts of land could not be partitioned among the
moAes and proprietors without great prejudice to their inter-
lests. W, the said commissioners, having given notice that:

| esde of the said lands would be made at the hotel of John

| & said township of Hanover, on the seventh day

m "arch, instant, at three o’clock in the afternoon of the
lame day, according to the provisions of an act entitled “ An 30
it to regulate sales of real estates made under a public
iftute or  direction of acourtthat is to say, by public

m vehement, signed by ourselves, and set up at five and
P~re public places in the said county of Morris, one whereof

L tiDthe t°wnship where said lands are situate, setting

I 1letime and place of such sale at least two months -
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next before the time appointed for selling the same, and dd
likewise cause tbe same to be published in “ The True Deno-
cratic Banner,” one of the newspapers printed and published
in this state and circulated in the neighborhood of sid
lands, at least four weeks, successively, once a week, red
preceding lhe time appointed for selling the same, ada
the time and place so appointed for selling the same, ke
tween the hours of twelve and five in the afternoon of te
same day, we did publicly adjourn said sale to the nirgeath
10 day of March, instant, at two o’clock in the afternoon of tre
same day, at the hotel of John Class aforesaid; and at te
time and place to which the said sale stood adjourned, &
aforesaid, to wit, at the hotel of John Class, in the sad
township of Hanover, on the'twentieth day of March, intre
year eighteen hundred and sixty-three, at the hour of twoin
the afternoon of the same day, we did proceed to sl te
said lands and real estate at public auction to the higest
bidder, as follows:
Thefirst lot, being the same described in a deed from Iszeg
20 Cutler to Daniel L. Tuttle, dated April 24, a. d. 1819 ad
recorded in the Morris county record of deeds, in bok
111, pages 429, &c., and adjoins lands now or fomerly d
Nancy Tuttle, the turnpike road leading from Whippany
Mount Pleasant, lands now or late of Ebenezer Stiles, Canid
Phoenix, and the heirs of Joseph Lewis, deceased, contain
ing fourteen acres of land, strict measure, to John S bnnt,
for the sum of two hundred and fifty-two dollars, he keirg
the highest bidder therefor. e
The second tract, being the same described .in aceed r
fO Charles Vail to Daniel L. Tuttle, dated June 7th, a.d. |J
recorded in said record of deeds, in book MM ’j
&c., and begins at a stake in the road, near the late rest
of Hannah Vail, deceased, and adjoins lands now or o
of the heirs of Ebenezer Johnson, deceased, am J
Vail, and contains seven acres and twenty-two hun re J
an acre, more or less, to J
seven hundred dollars, he being the highest bidder |
' The third trkct, which is described in a deed
Kitchell and wife to said Daniel L. Tuttle, daef @
40 day of April, a. a. 1828, and recorded in said
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deak, in book W W, page 59, &c., and adjoins lands now
a formerly of John Sawyer and Ezekiel Howell and the Oh]
Forge Pond, and contains eighteen acres, be.the same more
a less, to Augustus W. Cutler, for the sum of three hun-
ded and sixty-five dollars, he being the highest bidder
therefor.

The fourth lot, being the, same described in a deed from
Iseec Johnson and wife to Nancy Tuttle, dated November
A 1823, and is recorded in said .record of deeds, in book
Q@ page 331, &, and adjoins lands now or formerly of
Nacy Tuttl®, and contains seven acres and ten hundredths
of an acre, he the same more or less, to the said Augustus
W Cutler, for the sum of eleven hundred and eighty-five
dllars, he being the highest bidder therefor. Of all which
vedo respectfully make this our report.

Deted March 24th, 1863.

Wirttiam M. Dixon,

Silas Tuttle,

Richard V. W. Fairchild,
Commissioners, go

N ew;Jersey Supreme Court,
Inthe matter of the sale of lands late of Hannah Tuttle,
"ceased, by William M. Dixon, Silas Tuttle, and Richard

* Fairchild, commissioners.  Report confirmed and
ader for conveyance,

It appearing to the court that the Chief Justice of this
°urt id, on the twenty-sixth day of July, in the year eighteen
uded and sixty-one] appoint the above named William M.
ixn Silas Tuttle, and Richard V. W. Fairchild, to divide
[ j3* aad Premises in the said order of appointment de- ca
herPe \&Sfoll°WS'tom  allthose tracts of lands and premises

beifUate] m°re Particularly described, situate, lying, and

ifIH Qtownship of Hanover, in the county of ¢Morris,
and state of New Jersey.

PalielTATOL is deSGribed in a deed from Isaac Cutler to
B Tuttle, dated April 24th, a. 4. 1819, and recorded
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in the Morris county record of deeds, in Book HH, pe
429, &c., and adjoins lands now or formerly of Nancy Tuitle,
the turnpike road leading from Whippany to Mount Pless-
ant, lands now or late of Ebenezer Stiles, Daniel Proetiix
and the heirs of Joseph Lewis, deceased, containing fourteen
<acres of land, be the same more or less.

The second tract is described in a deed from Charles Tail

to Daniel L. Tuttle, dated June 7th, a. a. 1822, recorded in
said record of deeds, in book M M, pages 317, &, ad
10 begins at a stake in the road near the late residence of Hn
nah Tail, deceased, and adjoins lands now or formerly ofte
heirs of Ebenezer Johnson, deceased, and Henry Tail, ad
contains seven acres and ninety-two hundreths of an arg
more or less.

The third tract is described in a deed from Aaron Kitchell
and wife to said Daniel L. Tuttle, dated the first day of
April, a. 4. 1828, and recorded in said record of deeds, in
book W W, pages 59, &c., and adjoins lands now or forrerly
of Sarrigus and Ezekiel Howell, and the Old Forge po
20 and contains eighteen acres, be the same more or less.

The fourth tract is described in a deed from Isaac John
son and wife to Nancy Tuttle, dated November 7th, a.a.
1823, and is recorded in said record of deeds, in book Q@
pages 331, &c., and adjoins lands now or formerly of Nacy
Tuttle, and contains seven and ten hundredths of an acre,
be the same more or less. In which lots or tracts of lae
Hannah Tuttle, deceased, was seized at the time of her death
of an undivided interest, application having been duly mae
for that purpose to the said Chief Justice by John s. smit >
30 who claimed an undivided twenty fifty-fourths of said lan s
and premises ; the said order ofiappointment further reciting
and stating that on the twenty-fourth day of June, in the ye
eighteen hundred and sixty-one, the said Chief Jist"f 1
sign a notice that he had nominated William M Pbaw
Silas B. Condict, and Richard V. W. Fairchild, commis-
sioners to divide the said tracts or lots of land into ti
shares or parts; one of said shares or parts being %7engd
fifty-fourths, and another of said shares or parts
seventeen fifty-fourths of said land, and the remaining P j
40 part or share being twenty fifty-fourths of said 1anes, <



COURT OF ERRORS AND APPEALS. 111

thet unless proper objections were stated to him, at his office
in Morristown, in the county of Morris, on the twenty-sixth
chy of July then next, the said William M. Dixon, Silas B.
1Goflict, and Richard V. W. Fairchild,-would then be ap-
pointed commissioners to make partition of said lands, pur-
suant to an act entitled “an act for the more easy partition
oflands held by co-parceners, joint tenants, and tenants in
common,” and did order the said notice to be inserted in
the True Democratic Banner, a public newspaper, printed
ladpublished at Morristown, in the county of Morris, for four
weds successively, once in each week, between the date of
| sad notice and the date of said order of apppointment, and
athe day and place so appointed, it appeared that the said
Inatice had been advertised pursuant to the said order, and
roobjections being made to William M. Dixon, and Richard
V. W. Fairchild, two of the persons nominated commis-
siorers, and objections being made to the said Silas B. Con-
[ddt, and it appearing that said Abjections were well founded,
the said Silas Tuttle was appointed commissioner in the

10

roomof the said Silas B. Condict, removed, and the said 20

Wlliam M Dixon and Richard V. W. Fairchild were also
[appointed commissioners to divide the said lands into three
is aes or parts.  One of said shares or pmrts being seventeen
I tyfourths of said lands, another of said shares or parts being
tFAS\ADeeU °f 8aid lands, and the remaining
H .Part or share being twenty fifty-fourths of said lands,
jj It further appearing to this court that the said Chief

W H ~ afterwards, to wit, on the twentieth day of De-
iem er last past, make an order under his hand that the

IjjHB BB &9ou™ 8 the 8aid lot8or tracts of land at 30

lagt 1CGAP"ou *° the highest bidder according to law; which
I “mentioned order duly recited and stated that it appeared,
fogdle B B commissioners, that the said tracts
[ooudB° t “ere S circumstanced that a partition thereof
Pesall®® 6 me<e whhout great prejudice to the owners of
[treH H H *"at~ a/80 aPPeared by satisfactory proof, that
[teow lac"Sor ’an<® could not be partitioned among
Iliii ™ ProPrietors without great prejudice to their
[therem181 ~||gl sa™ “a8" mentioned order, reference being

0 iad, will more fully appear. Ajnd it now appear- 40
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in<r to the court, by the report of the said commissioners,
that having given notice of the time and place of the sale by
public advertisements, signed by themselves and set up at five
and more public places in the said county of Morris, ae
whereof was in the said township of Hanover, where the sd
real estate is situate, at least two months next before tre|
time appointed for selling the same, and did likewise g
the same to be published in the True Democratic Banrer, aj
newspaper printed and published at Morristown, in this $ag >

10 and circulated in the neighborhood of said real estate, &
least four weeks next preceding the time appointed for di
ing the same, and at the time and place so appointed fo ]
selling the same, to wit, at the hotel of John Class, in tre
said township of Hanover, on the seventh day of March lat
past, between the hours of twelve and five in the aftemom
of the same day, they, said commissioners, did publicly at+
journ the said sale to the twentieth day of March, thenin
stant, at two o’clock in the afternoon of the same day, at tre
hotel of John Class aforesaid, and at the time and placeto

20 which the said sale stood adjourned as aforesaid, to wit, &
the hotel of John Class, in the said township of Hanover, m
the twentieth day of March, in the year eighteen hunded
and sixty-three, at the hour of two in the afternoon of te
same day, did proceed to sell the said lands to the highest
bidders, as follows, to wit:

The first lot above described, to John S. Smith, for tre
sura of two hundred and fifty-two dollars., The secodid
above described, to llenry Boughton, for the sum of
hundred dollars. The third tract above described, to Ags

30 tus W. Cutler, for the sum of three hundred and sixty-
dollars. The fourth lot above described, to the said Augustus
W. Cutler, for the sum of eleven hundred and eighty-
dollars; and no objection being made to the said sde a
the same being approved, it is ordered that the said sale &
confirmed as valid and effectual in law ; that the (AN
of sale be recorded, and the commissioners are direce”
execute good and sufficient conveyances in the lawto
said purchasers respectively for the said tracts or lotso
so sold as aforesaid.

40 On motion for

Y. DALRIMPLE, A »
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I, Charles P. Smith, clerk of the Supreme Court of the
state of New Jersey, do certify that the foregoing is a true
oy of the report of commissioners, and of the order of said
oout confirming the same, made and entered in the case
abowe stated, as the same remains of record in my office.

In testimony whereof, | have hereunto subscribed my name

and affixed the seal of said court, at Trenton, this

[1.sj ninth day of November, a. a. eighteen hundred

and sixty-six (1866).
Ch. P. smitnh, Clerk. 10

New Jersey Supreme Court.
July 7, 1863.
Inthe matter of sale of lands late of Hannah Tuttle, de-
oesad, by William M. Dixon, Richard V. W. Fairchild, and
Silas Tattle, commissioners.  Order to pay proceeds.

| It appearing that the net amount of moneys arising from

tre sale of lands lately made by William M. Dixon, Richard

[y*  Fairchild, and Silas Tuttle, commissioners, and ap-

proved by the court, after deducting the necessary costs and

dargs as heretofore taxed by the court, and the sum of 20

aur dollars and seventy-one cents for the costs of this order, is

it esumof twenty-three hundred and twenty-four &3 dollars,

i tisnow ordered, that seventeen fifty-fourths thereof be

pi toJohn S. Smith; that seventeen fifty-fourths thereof

P paid personally to Sarah Louisa Stewart, wife of Adolphus

lewart; that seventeen fifty-fourths thereof be paid per-

|ona y to Jane Caroline Anderson, wife of John C. Ander-

pn, and that the remaining three fifty-fourths thereof be

P Int0 this court, subject to the further order of the court.
On motion of 30

V. DALRIMPLE, Attorney.

L I consent to the within order.

' AUG, W. CUTLER,
orneyfor Sarah L. Stewart and J. Caroline Anderson. ~
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I, Charles P. Smith, clerk of the Supreme Court of te
state of New Jersey, do certify that the foregoing isatre
copy of the order of distribution in the foregoing cause, &
the same remains affiled in my office.

In testimony whereof, | have hereunto subscribed myrare,

and affixed the seal of said court, at Trenton, this

[r.s.] twelfth day of November, a. 4. eighteen hundred

and sixty-six.
y Chas. F. Smith, Gefk,

10 Exhibit No. 9.

In Chancery of New Jebsey.
Between Sarah L. Stewart, complainant, and Adolphus

Stewart, defendant.
Final decree divorcing the complainant from the ddferd

ant, dated June 11th, 1864.

E xhibit A.

Received of Sarah Louisa Stewart, February 24,1866, a®
hundred and eighty dollars, on account of services, &
(Being the balance of one hundred and eighty-five ddlas

20 paid me by V. Dalrimple, in compromise of a suit in G
cery between Abraham Hooley, complainant, and Sarahh
Stewart, defendant. The other five dollars was handed o

Mrs. Stewart by her brother Daniel.
$18000 A ug’s W. Cutler.

E xhibit B.
Received of Mr. A. S. Stewart, September 16, 1863, 9Xy

dollars, on account.
$60 A ug’s W . Cutler.

E xhibit C.
40 Received of Mrs. Sarah Louisa Stewart, Oct. 15, >
H H on account. M
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E xhibit D.

Received of Sarah Louisa Stewart, Nov. 13, 1863, sixty
dollars, on account of money on sale of real estate of Hannah
Tuttle.

$60 Aug’s W. Cutler.

Exhibit E.

| Sarah L. Stewart to John C. Anderson.

Mortgage dated February 16, 1863. Acknowledged same
[day. Recorded 27th February, 1863; given to secure the
payment of $1200, in two years from date, interest seven
Iper cent., conveys the following lots, which are described in
Ithe mortgage as in the foregoing deeds, viz.
| 1stlot contains 14  acres.

l'2d1 |1 792 «

E N L

I 4thlot contains 10 acres, more or less, and formerly be-
3 3 1560 “ the Winters lot.
U u Sruli ¢ more or less.
u the McCulloch lot.

C AR

Exhibit F.
I ~a*®onit by Sarah L. Stewart to John C. Ander-

I1— I Anderson’ dated 16th February, 1863, to
I In *wo Jears>with interest, and is the same bond
rore by the last mentioned mortgage

Exhibit G.

M m @®arab L. Stewart, two hundred and twenty
Hi M Pa*ment of a certain note, dated February 16th,

Fay25th 1863 fad P088e88bn  Jonathan Provost.

Jane C. Anderson.
John C. Anderson.

10

20

30
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E xhibit H.

Littleton, N. J., April 10th, 182
Mrs. S. L. Stewart in account with B. Gregory, per otk
of D. L. Tuttle.

Dr. To half rim ft wheel and one spoke, 05
“ " repair seat, 10
RS

Received payment in full April 10.
Belknap Gregory.

10 E xhibit |.

Littleton, N. J., May, 1800
Mrs. S. L. Stewart, Dr., in account.
To bottom bucket, 15
To set of whippletrees, A

815
Received, July 15, 1860, payment in full,
B. Gregory.
Exhibit J.
Littleton, N. J., Nov., 1st, 1830,
20 Mrs. S. L. Stewart, in account.
Dr. To two spring bars, N
15th. Received payment,
B. Gregory.
Exhibit K.

Littleton, Jan. 12,185
Miss S. L. Stewart,
Bought of Mary S. Wright.
One yoke of oxen, HD
One wagon and box, 0
30 Three cows,
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Ore lot of hay, 10.00
Two bee-hives, 5.00
Ore churn, 3.00
Ore bedstead, 2.50
Stone bolt, 2.00
Harrow, cultivator, plough and table, ox chains,

spece, and shovel, &c., 10.00
Three barrels, 2.25
Ice cream freezer and nails, 1.25
Stowe, 1.00 10

Lot of tape, and stick, and brush hook, and grind
storg, flails, hoes, and pick, cutting box,--------
mechires, and crow bars, and nails, paints, rakes,
ahairs, 10.00

$217.00
January 15,1863,
Received payment,
Mary S. Wright,
Per Henry Edwards.






