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Notice of Appeal.
(Filed August 8, 1930.)

In Chancery of New Jersey ™

Between

Jounx ELiHU Bopy, trading as
J. E. Booy & Co.,
Coml)l(lin(lllt, 52-326.

On Bill, etc.

Notice of Appeal
, of the Defendant,
Davip Loes, Pamuip Loes and The First 20

Jacos LoEB, copartners trading National Bank
as LoeB Bros., ELLBEE FUR ofYciacy City,
TrabpING Co. INc. and THE FiIrsT
NATIONAL BANK OF JERSEY CITY,

Defendants.

and

The defendant, The First National Bank of
Jersey City, hereby appeals from the Final Decree
and from the whole and every part thereof made
in this Court, in the above stated cause, to the
Court of Errors and Appeals in the last resort in
all causes.

Dated, August 7th, 1930.

HeyMmaN & HEYMAN,
Solicitors for the Defendant,
The First National Bank
of Jersey City.

30

BeEngJAMIN HEYMAN, 40
Of Counsel.
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Petition of Appeal.

I concede there is good cause for appeal in the
above stated cause. )
BENJAMIN HEYMAN,
Of Counsel.

10 Service of the within Notice of Appeal is hereby
acknowledged this 7th day of August, 1930.

McDERMOTT, ENRIGHT & CARPENTER,
Solicitors for Complainant.

Petition of Appeal.
(Filed August 11, 1930.)
20 NEW JERSEY COURT OF ERRORS AND

APPEALS.
-
Between

Jon~ EvLinu Bopy, tr\admg as J.E. | o Below:
Bopy & Co., BENTLEY, V.C.
Complainant-Respondent, | Bicerow, V.C.

In Equity.
and rOn Appeal from
The Court of

. Ct .

30 Tue FirsT NATIONAL BANK OF il

Petition of Appeal.
Jersey CiIty, .

Defendant-Appellant.

The humble petition of The First National Bank
of Jersey City, appellant in the above entitled
cause, respectfully shows:

(1) That your petitioner finds itself aggrieved

by a Final Decree made in the Court of Chancery

40 of New Jersey, by the Hon. Edwin Robert Walker,
Chancellor of the State of New Jersey, bearing
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Petition of Appeal.

date the 12th day of May, 1930, in a cause wherein
John Elihu Body, trading as J. E. Body & Co., is
complainant, and David Loeb, Philip Loeb and
Jacob Loeb, copartners trading as Loeb Bros., Ell-
bee Fur Trading Co., Inc., and The First National

Bank
spect:

of Jersey City, are defendants, in this re-
That the said Decree adjudges as follows:

“IT 1Is Now on this twelfth day of May,
1930, on motion of McDermott, Enright &
Carpenter, solicitors for the complainant, by
Edwin Robert Walker, Chancellor of the
State of New Jersey, ORDERED, ADJUDGED AND
DEecreep, and the said Chancellor doth, by
virtue of the power and authority of this
Court, hereby ORDER, ADJUDGE AND DECREE
that Ellbee Fur Trading Company, Inc.,
David Loeb, Philip Loeb and Jacob Loeb,
copartners now or formerly doing business
as Loeb Bros., and the First National Bank
of Jersey City pay to the complainant all
sums of money that were in the account of
Ellbee Fur Trading Company, Inc., in the
First National Bank of Jersey City at the
time the attachment hereinabove mentioned
was levied upon the said account, to wit, on
August 28, 1922 to wit, $22,108.43, together
with lawful interest thereon at six per cent,
per annum, from and after October 22, 1922,
(the date that said Bank relying upon the
said indemnity agreement paid itself the re-
mainder of the moneys in said attached ac-
count) a total to the date hereof of $34,-
783.93, and that Ellbee Fur Trading Com-
pany, Inc., First National Bank of Jersey
City, David Loeb, Philip Loeb and Jacob
Loeb, copartners now or formerly doing

10

20

30

40
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Petition of Appeal.

business as L.oeb Bros., pay to the complain-
ant the costs of this suit to be taxed, includ-
ing a counsel fee of $500.00, which is hereby
allowed to the said complainant;

FurTHER ORDERED that upon receipt of the
moneys directed by this decree to be paid
to the complainant, or his solicitors, com-
plainant or his solicitors shall deliver to the
defendants a warrant for the partial satis-
faction of the judgment recovered by com-
plainant in the Hudson County Circuit Court
against David Loeb, Philip I.oeb and Jacob
Loeb, copartners now or formerly doing
business as Loeb Brothers, to the extent that
20 the money paid, except costs in this Court,
will satisfy the said judgment.”

10

Your petitioner, The First National Bank of
Jersey City, therefore prays that the said Decree of
the said Chancellor may be, in the particulars
aforesaid, reversed, set aside and for nothing
holden, and that your petitioner may have such
relief in the premises as to this Honorable Court
shall seem meet.

HeymaAN & HEYMAN,
Solicitors for the Appellant,
The First National Bank
of Jersey City.

30

BENJAMIN HEYMAN,
Of Counsel.

Service of the within Petition of Appeal is here-
by acknowledged this 7th day of July, 1930.

McDermoTT, ENRIGHT & CARPENTER,

40 Solicitors for Complainant-Respondent.

S —
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Bill of Complaint.
(Filed Aug. 29, 1922.)
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

(1) Complainant John Elihu Body, trading as
J. E. Body & Co., is a resident and citizen of Cooma,
Australia.

(2) That on the 25th day of August, 1922, a writ
of attachment issued out of the Hudson County
Circuit Court at the suit of the complainant as
plaintiff against David Loeb, Philip Loeb and
Jacob Loeb, co-partners now or formerly doing
business under the firm name of Loeb Bros., and
pursuant to the command of the said writ the
Sheriff of the County of Hudson, N. J., did attach
the rights and credits, moneys and effects, goods
and chattels of the said defendants in two bank
accounts in the First National Bank of the City of
Jersey City, namely, in one bank account under the
name of Loeb Bros., and in a second bank account
in the said First National Bank of Jersey City
standing in the name of Ellbee Fur Trading Co.
Ine,

(3) That the Sheriff of the County of Hudson
did levy said writ of attachment on the First Na-
tional Bank of Jersey City in the forenoon of
August 28, 1922, at which time there was on de-
posit in the account of Ellbee Fur Trading Co.,
Inc. several thousand dollars, the amount of which
is unknown to the complainant, and in the ac-
count in the name of Loeb Bros., there was a very
small deposit, the amount of which is unknown to
complainant; that the writ of attachment was is-
sued for the sum of $34,531.38, the amount of a

10

20

30

40
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Bill of Complaint.

debt owing by the said defendants to the com-
plainant.

(4) Complainant shows and charges that the
moneys on deposit in the First National Bank of
Jersey City aforesaid in the account of Ellbee Fur
Trading Co. Inc. is in truth and in fact moneys
owned by the defendants David Loeb, Philp Loeb
and Jacob Loeb, co-partners now or formerly do-
ing business under the firm name of Loeb Bros.

(5) Complainant further shows and charges that
the defendants Loeb Bros. above named contracted
the debt above mentioned with the complainant
in the year 1920 and have not paid to the com-
plainant anything on account thereof; that on
January 13, 1921, the said David Loeb, Philip Loeb
and Jacob Loeb caused a corporation to be formed
under the laws of the State of New York by the
name of Ellbee Fur Trading Co. Inc., with an
authorized capital stock of $15,000; that the said
LLoeb Brothers caused substantially all of their as-
sets to be transferred to Ellbee Fur Trading Co.
Inc., receiving therefor stock only, and that each
of the said Loeb Brothers is an officer in the said
Ellbee Fur Trading Co. Inc., and that all of the
stock of the said Ellbee Fur Trading Co. Inc. is
held by the said Loeb Brothers, the amount of the
holdings of each being unknown to complainant;
that the name “Ellbee” is but the spelling of the
initials “L.B.”, being the first initials of Loeb Bros.,
and that the said Ellbee Fur Trading Co. Inc. has
its office with LLoeb Bros. at #158 W. 26th Street,
New York City, and each have the same telephone
number Watkins 1809.

(6) Complainant further shows and charges that
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Bill of Complaint.

the said Loeb Bros, are insolvent and are unable
to pay their just debts and particularly the debt of
the complainant aforesaid, and that they have all
or a substantial part of their assets concealed in
the name of Ellbee Fur Trading Co. Inc. for the
purpose of hindering and delaying their creditors,
and particularly complainant.

(7) Complainant further shows and charges that
the moneys in the account of Ellbee Fur Trading
Co. Inc. in the First National Bank of Jersey City
are moneys of the said Loeb Brothers, placed in
the account of Ellbee Fur Trading Co. Inc. and
outside of the State of New York for the purpose
of hindering, delaying and defrauding their credi-
tors, and particularly complainant.

Complainant is without adequate remedy in the
Courts of Law and therefore prays:

(1) That the said David Loeb, Philip Loeb and
Jacob Loeb, co-partners now or formerly doing
business under the firm name of Loeb Bros., and
Ellbee Fur Trading Co. Inc. and First National
Bank of Jersey City, who are the defendants in
this suit, may answer this bill of complaint and
each statement therein made, but without oath.

(2) That the State’s writ of injunction may issue
enjoining and restraining the First National Bank
of Jersey City from paying out any of the moneys
on deposit in the account of Ellbee Fur Trading
Co. Inc. and in the account of Loeb Bros. on checks,
drafts or other instrument signed by Ellbee Fur
Trading Co. Inc. or Loeb Bros.; that the defendant
Ellbee Fur Trading Co. Inc., and each of its officers,
servants and agents may be enjoined and re-
strained from drawing any checks, drafts or mak-
ing any notes or in any way assigning, selling or

10

20

30

40
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Bill of Complaint.

encumbering the account of Ellbee Fur Trading
Co. Inc. in the First National Bank of Jersey City,
NG K

(3) That the said Loeb Bros. may be enjoined
and restrained from drawing any checks, drafts or
other instruments against their account in the First
National Bank of Jersey City, and particularly
from drawing any of such instruments against the
account of Ellbee Fur Trading Co., Inc., in the First
National Bank of Jersey City.

(4) That it may be adjudged and decreed that
all of the moneys in the Ellbee Fur Trading Co.,
Inc., account in the First National Bank of Jersey
City are moneys of the said David Loeb, Philip
Loeb and Jacob Loeb, co-partners now or formerly
doing business under the firm name of Loeb Bros.,
and that the said moneys in the said account are
subject to complainant’s attachment, and that the
said moneys in the said account may be ordered
to be paid by the First National Bank of Jersey
City and the said defendants to the complainant or
to the Sheriff of Hudson County.

(5) That it may be decreed that Ellbee Fur
Trading Co., Inc., is a mere corporate shell in
which the defendants Loeb Brothers within named
have transferred and concealed all of their assets,
moneys, goods, chattels, and effects, and that all
of said moneys in said account are the moneys of
the said Loeb Brothers.

(6) That the said defendants David Loeb, Philip
Loeb and Jacob Loeb, co-partners now or formerly
doing business under the firm name of Loeb Bros.,
may be compelled to make discovery as to their
purpose in forming the Ellbee Fur Trading Co.,
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Bill of Complaint.

Inc., after incurring the debt of the complainant
within mentioned, and be decreed to disclose what
they did with their assets, goods, chattels, effects
and moneys.

(7) That the State’s writ of subpoena may issue
to the defendants within named in accordance with
the course and practice of this court.

McDEermorT, ENRIGHT & CARPENTER,
Solicitors for and of Counsel
with Complainant.

State of New Jersey,
County of Hudson, 5SS

BeNEpicT WEIsz, of full age, being duly sworn,
according to law, upon his oath deposes and says
that he has read the foregoing bill of complaint,
knows the contents thereof and that the matters
and things therein contained are true as he verily
believes.

Deponent further says that he is acting as agent
in this matter for the complainant John E. Body
and is Vice President of Jonas & Naumburg, Inc.,
of New York.

Deponent further says that he has caused an in-
vestigation to be made of Ellbee Fur Trading Co.,
Inc., and has learned that Ellbee Fur Trading Co.,
Inc., was incorporated under the laws of the State
of New York January 13, 1921, with an authorized
capital stock of $15,000; that David Loeb is Presi-
dent of said Company, Philip Loeb is Vice Presi-
dent thereof and Jacob Loeb is Secretary and
Treasurer; that Ellbee Fur Trading Co., Inc., has
its office at No. 158 West 26th Street, New York;
that is the same address of Loeb Bros., and that
both have the same telephone of Watkins 1809.

10

20

30

40
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Bill of Complaint.

Deponent believes that the said corporation is a
mere corporate shell for the defendants David
Loeb, Philip Loeb and Jacob Loeb.

BeENEDICT WEISZ.

Subscribed and sworn to before me
this 29th day of August, 1922.

CARL S. KUEBLER,
Attorney at Law of
New Jersey.

State of New Jersey, 2
County of Hudson, SSS"

JAMES D. CARPENTER, JR., of full age, being duly
sworn, according to law, upon his oath deposes and
says, that he is a member of the firm of McDermott,
Enright & Carpenter, Solicitors for J. E. Body &
Co., the complainant within named; that deponent
caused a writ of attachment to be issued out of the
office of the Clerk of the Hudson County Circuit
Court on the 26th day of August, 1922, in favor of
the complainant and against the defendants David
Loeb, Philip Loeb and Jacob Loeb, copartners now
or formerly doing business under the firm name of
Loeb Bros., for the sum of $34,531.38; that the
Sheriff of Hudson County levied said writ of at-
tachment on the First National Bank of Jersey City
in the forenoon of August 28, 1922, levying upon
all the rights and credits, moneys and effects, goods
and chattels of the defendants LLoeb Brothers in
the account in said Bank in the name of Loeb Bros.
and also in an account in said Bank in the name
of Ellbee Fur Trading Co., Inc. Deponent has
learned that there is several thousand dollars in
the account of Ellbee Fur Trading Co., Inc., but he
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Answer of Loeb Bros.

does not know the exact amount thereof because
the officials of said Bank will not disclose the same,
and that there is a small amount in the account
' of Loeb Bros. Deponent is informed that there is
not enough in both of the accounts to equal the
amount for which the writ of attachment issued. 10

JAMES D. CARPENTER, JR.

Subscribed and sworn to before mez
this 29th day of August, 1922. S

BeATRICE I. GOLL,
Notary Public of N. J.

Answer of Loeb Bros.
(Filed Dec. 9, 1922.)

’ IN CHANCERY OF NEW JERSEY.

~N

20

Between

Jounx ELinu Boby, trading as J. E.
Bopy & Co.,

Complainant, | ©" Bill &

Answer of Loeb

and Bros.

30

Davip LogsB, et als.,
Defendants.

=

| - The answer of defendants, Loeb Bros., of the
’ City of New York and State of New York.

1. They admit paragraph 1 of the bill of com-
plaint.

2. As to the allegations contained in paragraphs 40
2 and 3, they put complainant upon proof of same.




10

20

30

40

12
Answer of Loeb Bros.

3. They deny that the moneys on deposit in the
First National Bank of Jersey City in the account
of Ellbee Fur Trading Co., Inc., is in fact money
owned by these defendants as alleged in para-
graph 4.

4. They deny that part of paragraph 5 which
alleges that they contracted a debt with the com-
plainant in the year 1920. They deny that they
caused substantially all their assets to be trans-
ferred to Ellbee Fur Trading Co., Inc., receiving
stock therefor, and further deny that each of these
defendants is an officer in the said company, and
that all of the stock of the said Company is held
by them, but on the contrary say that the officers
of the Company are and have been David Kellman,
President and Jacob Loeb, Secretary and Treas-
urer, and that its stockholders were and still are
David Kellman, owner of twenty shares, Lena
Yahre, owner of nineteen shares, Molly Flyer, own-
er of ten shares and Jacob Loeb, owner of one
share.

4. They deny that they are insolvent of that
they are unable to pay their just debts, specifically
contending that they are not indebted to the com-
plainant in any sum whatsoever. They further
deny that all or a substantial part of the assets
of Loeb Bros. are concealed in the name of Ellbee
Fur Trading Co., Inc., as alleged in paragraph 6
of the complaint.

5. They deny the allegations contained in para-
graph 7 of the bill of complaint.

SCHWARTZ & SCHWARTZ,
Sol’rs for Defendants,
Loeb Bros.
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Answer of The First National Bank of
Jersey City.

(Filed October 18, 1922.)
IN CHANCERY OF NEW JERSEY.

N

Between

Joux ErLinu Bopy, trading as J. E.
Bopoy & Co., 52-326.
Complainant, | On Bill &c.

- Answer of First
and National Bank
of Jersey City.
Davip LoEB, et als., |

Defendants.

Z,

This defendant answering says:

1. On August 26, 1922, Ellbee Fur Trading Co.,
Inc., and Loeb Bros. were depositors in and credi-
tors of this defendant, as will appear by the books
of account of this defendant, which it is ready and
willing to produce when and where it may be

directed.

9. That on that day and prior thereto this de-
fendant had guaranteed drafts or letters of credit
for the Ellbee Fur Trading Co., Inc., and was sub-
ject to a liability thereupon exceeding the amount
so then owing by this defendant to said Ellbee Fur
Trading Co., Inc., and this defendant claims at
all times the right to set off against said account
or credit of Ellbee Fur Trading Co., Inc., any in-
debtedness of the Ellbee Fur Trading Co., Inc., to
this defendant for and by reason of this defend-
ant’s liability upon said guaranteed letters of
credit above mentioned.

10
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Answer of First Nat. Bank.

3. Further answering, this defendant says that
since August 26, 1922, letters of credit so guaran-
teed by it have been presented for payment, and
have been paid by this defendant pursuant to its
guarantee, approximating $10,500., and that in the
ordinary course of business this defendant has set
off and charged against the account of Ellbee Fur
Trading Co., Inc., said sum of approximately $10,-
500., all of which will appear by its books of ac-
count which will be produced when and where
this court may direct. ;

4. This defendant further answering says that
it has no knowledge or information that said
credit or account of Ellbee Fur Trading Co., Inc.,
with this defendant is in fact the credit or account
of Loeb Bros., but that this defendant has at all
times dealt with and extended credit to Ellbee Fur
Trading Co., Inc., without knowledge or informa-
tion that Loeb Bros. had any interest in said cor-
poration other than any interest which they or one
or more of them may have had as stockholders,
and that this defendant at no time prior to Au-
gust 26, 1922, had knowledge that the complainant
set up any claim that the deposit or credit of the
Ellbee Fur Trading Co., Inc., was in fact the de-
posit or credit of L.oeb Bros.

5. And this defendant further answering ad-
mits that on August 26, 1922, it was indebted to
Loeb Bros. as will appear by the books of account
which will be produced when and where directed.

Davip F. EDWARDS,
Solicitor for Defendant First National
Bank of Jersey City.
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Answer of Ellbee Fur Trading Co.
(Filed Oct. 23, 1922.)

IN CHANCERY OF NEW JERSEY.

Between W

Jou~ ELinu Bopy, trading as J. E.

52-326.
Bopy & Co., ;
; On Bill &c.
Complainant,
> Answer of Ellbee
Fur Trading
and Co., Inc.

Davip LoEB, et als.,
Defendants.

J

This defendant answering says:

1. Said defendant, Ellbee Fur Trading Co., Inc.,
was duly incorporated under the laws of the State
of New York, in January, 1921. That the stock-
holders were and still are David Kellman, owning
20 shares; Lena Yahre, owning 19 shares; Molly
Flyer, owning 10 shares, and Jacob Loeb, owning
1 share.

2. This defendant denies that the moneys on
deposit in the First National Bank of Jersey City
in the account of Ellbee Fur Trading Co., Inc., is
in fact money owned by the defendants, David
Loeb, Philip Loeb and Jacob Loeb, copartners
doing business under the firm name of Loeb
Brothers.

3. This defendant denies that Loeb Brothers
caused substantially all their assets to be trans-
ferred to Ellbee Fur Trading Co., Inc., receiving
stock therefor, and it denies that each of the said
Loeb Brothers is an officer in the said company,
and that all of the stock of the said company is

10
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Amended Answer of First Nat. Bank.

held by Loeb Brothers, and on the contrary says
that the officers of the company are and have been
David Kellman, President, and Jacob Loeb, Sec-
retary and Treasurer, and that its stockholders are
as hereinbefore stated.

4. This defendant denies that all or a substan-
tial part of the assets of Loeb Brothers are con-
cealed in the name of Ellbee Fur Trading Co., Inc.

Davip F. EDWARDS,
Solicitor for Defendant,
Elbee Fur Trading Co., Inc.

Amended Answer of The First National Bank
of Jersey City.

(Filed April 12, 1926.)
IN CHANCERY OF NEW JERSEY.

\
Between
Jou~N ELinu Boby, trading as J. E. On Bill &c.
Bobpy & Co.,
’ Amended and
Complainant, Supplemental
ﬁnswer of First
ational Bank
and of Jersey City.
Davip LoEB, et als.,
Defendants.
J

This defendant answering says:

1. On August 26, 1922, Elbee Fur Trading Co.,
Inc., and Loeb Bros. were depositors in and credi-
tors of this defendant, as will appear by the books
of account of this defendant, which it is ready

A B
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Amended Answer of First Nat. Bank.

and willing to produce when and where it may be
directed.

2. This defendant denies so much of paragraph
2 of complainant’s complaint as alleges that the
Sheriff of Hudson County “did attach the rights
and credits, moneys and effects, goods and chattels
of the said defendants in two bank accounts in
the First National Bank of the City of Jersey City,
namely, in one bank account under the name of
Loeb Bros., and in a second bank account in the
said First National Bank. of Jersey City standing
in the name of Ellbee Fur Trading Co., Inc.”

3. That on that day and prior thereto this de-
fendant had guaranteed drafts or letters of credit
for the Ellbee Fur Trading Co., Inc., and was sub-
Ject to a liability thereupon exceeding the amount
so then owing by this defendant to said Ellbee Fur
Trading Co., Inc., and this defendant claims at all
times the right to set off against said account or
credit of Ellbee Fur Trading Co., Inc., any indebt-
edness of the Ellbee Fur Trading Co., Inc., to this
defendant for and by reason of this defendant’s
liability upon said guaranteed letters of credit
above mentioned.

4. Further answering, this defendant says that
since August 26, 1922, letters of credit so guaran-
teed by it have been presented for payment, and
have been paid by this defendant pursuant to its
guarantee, approximating $10,500, and that in the
ordinary course of business this defendant has set
off and charged against the account of Ellbee Fur
Trading Co., Inc., said sum of approximately
$10,500, all of which will appear by its books of
account which will be produced when and where
this court may direct, and has since the filing of

10
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Amended Answer of First Nat. Bank.

its answer set off additional amounts against said
account so that nothing remains due to the Ellbee
Fur Trading Co., Inc.

5. This defendant further answering says that
it has no knowledge or information that said credit
or account of Ellbee Fur Trading Co., Inc., with
this defendant is in fact the credit or account of
Loeb Bros., but that this defendant has at ali times
dealt with and extended credit to Ellbee Fur Trad-
ing Co., Inc., without knowledge or informalion
that Loeb Bros. had any interest in said corpora-
tion other than any interest which they or one or
more of them may have had as stockholders, and
that this defendant at no time prior to August 26,
1922, had knowledge that the complaint set up any
claim that the deposit or credit of the Ellbee Fur
Trading Co., Inc., was in fact the deposit or credit
of Loeb Bros.

6. And this defendant further answering adinits
that on August 26, 1922, it was indebted to Loeb
Bros. as will appear by the books of account which
will be produced when and where directed.

DaAvip F. EDWARDS,
Solicitor for Defendant First National
Bank of Jersey City.

Rejoinder.
(Filed Oct. 25, 1922.)

Complainant joins issue on the answer of the
defendant Ellbee Fur Trading Co., Inc.

McDErRmoOTT,, ENRIGHT & CARPENTER,
Solicitors of Complainant.
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Rejoinder.
(Filed Oct. 25, 1922.)

Complainant joins issue on the answer of the
defendant First National Bank of Jersey City.

McDErMOTT, ENRIGHT & CARPENTER,

Solicitors of Complainant. 10
Case.
IN CHANCERY OF NEW JERSEY.
3
Between
JouN ELinu Boby, trading as J. E.
Bopy & Co., 20
Complainant,
> On Bill &c.
and
Davip LoEB, et als., copartners,
ete. et al.,
Defendants.
»,

Transcript of the testimony taken in the above-
stated cause, on final hearing, at the Chancery 30
Chambers in Jersey City, on Tuesday, April 13,

1926, at 10 o’clock in the forenoon, before His
Honor.
JOHN BENTLEY,
Vice-Chancellor.

APPEARANCES :

Messrs. McDErMoOTT, ENRIGHT & CARPENTER,
by JameEs D. CARPENTER, JR., Solicitors,
JaMEs J. Franc, Esq. (of N. Y. Bar), of 40
Counsel, for the Complainant.
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Davip Epwarps, Esq., Solicitor, THEODORE
Ruropge, Esq., and BENJAMIN HEYMAN,
Esq., of Counsel, for Defendants First
Nat. Bank and Ellbee Fur Trading Com-

pany.

JAMES O’NEILL, sworn on behalf of the com-
plainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Mr. O’Neill, you are Deputy County Clerk,
employed in the County Clerk’s oOffice? A. Yes,
Sir.

Q. The County Clerk was subpoenaed to produce
the original papers in the case of John Elihu Body
against Loeb and others? A. Yes, sir.

Q. In the Circuit Court? A. Yes, sir.

Q. Have you brought them? A. Yes, sir (pro-
ducing papers).

Mr. Carpenter: I now offer in evidence
the original writ of attachement issued out
of the oftice of the Clerk of the Hudson
County Circuit Court, August 26, 1922, in the
suit of John Elihu Body, Trading as J. E.
Body & Co. against David Loeb, Philip Loeb
and Jacob Loeb, copartners, now or formerly
doing business under the name of Loeb
Brothers, for $34,531.38, recorded in the of-
fice of the Clerk of Hudson County, in Liber
9 of Attachements, page 107, on the 26th of
August, 1922, at 10.07 a. m. The return says:
“I executed the within writ on Monday the
28th day of August, 1922, at 10:15 a. m. in
the forenoon of that day, as appears in the
schedule hereto annexed. Thomas Madigan,

Sheriff, by Joseph H. Murphy, S.D.S.”
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And the return says: “By virtue of the
writ of attachment hereto annexed, I, Joseph
H. Murphy, a special deputy sheriff of the
county of Hudson, in the presence of Dennis
Stapleton, a credible person, on Monday,
the 28th day of August, 1922, executed the
said writ of attachment by going to the
1st National Bank of Jersey City, N. J. (Ja-
cob Wortendyke, Ass’t Cashier) and then
and there, in the presence of Dennis Staple-
ton declared that he had attached the rights
and credits, moneys and effects, goods and
chattels, lands and tenements of David Loeb,
et al., copartners, &c., the said defendant in
the suit of John Elihu Body, trading under
the name of J. S. Body & Co. Thomas Mad-
igan, Sheriff, by Joseph H. Murphy, S.D.S.”

Attached is an inventory and appraise-
ment of the rights and credits, moneys and
effects, goods and chattels, lands and tene-
ments of the defendant, made by virtue of
the above-stated writ on him served on Au-
gust 22 by Joseph H. Murphy, a special
deputy sheriff of Hudson County and Wil-
liam Henry, an impartial freeholder of said
county, to wit: All moneys now on deposit
in the First National Bank of Jersey City, 15
Exchange Place, Jersey City, N. J. and stand-
ing in the name of Loeb Bros.; also all
moneys now on deposit in the First National
Bank of Jersey City, 15 Exchange Place,
" Jersey City, and standing in the name of
Ellbee Fur Trading Company. Appraised
value unknown. Thomas Madigan, Sheriff,
by Joseph H. Murphy, S. D. S. William
Henry, Freeholder.”
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Mr. Carpenter: I now offer the affidavit on
which the writ issued, sworn to the 25th of
August, 1922, proving that the debt was
$34,531.38.

Mr. Carpenter: I now offer the complaint
—or, by the way, it is shown here that there
was an appearance and motion to quash,
and denial thereof by Judge Swayze, an ap-
pearance signed by Daniel D. Loeb, attorney
of defendant Loeb Bros. filed September 28,
1922. The complaint alleges that in the year
1920, and between February 9, 1920, and
June 8, 1920, they were indebted, prior to
the formation of this corporation, and an
allegation that plaintiff’s claim was later re-
duced to judgment.

The Court: If you offer these documents,
you will have the records from which to

argue, I take it?

Mr. Carpenter: I am just giving the dates.
That is as far as I am going—the debt al-
leged between those dates when they ex-
pended certain moneys. Between February
9, 1920, and June 28, 1920, the plaintiff, at
the special instance and request of defend-
ants, purchased for the defendants rabbit
skins in Australia and advanced for their
account for freight, insurance, packing, and
other incidental charges, as shown on Ex-
hibit A thereto attached. The plaintiff de-
mands the same amount of money, with in-
terest, from August 25, 1922. :

Mr. Carpenter: I now offer in evidence
the record of final judgment after trial, rule
for final judgment, reporting case already
tried on May 8, 11, 12, and 13, 1925; that the
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jury returned a verdict in favor of the plain-
tiff and against the defendant for $36,980.05.

Also judgment finally entered for that
amount, $36,980.05 and costs. Signed by
Ackerson, Judge.

Q. Have you the record in the judgment roll,
Mr. O’Neill, of the Circuit Court minutes? A.
(The witness leaves the stand and produced a
book.)

Q. You have produced the record of judgments
as recorded in the Circuit Court minutes, Volume
70, page 464. Has that judgment been in any wise
satisfied or reversed?

Mr. Heyman: I understand you are mak-

ing an offer; I would like to be heard on that
offer, if your Honor please.

Mr. Carpenter: I now offer the records
of the cause above-mentioned and the record
of the final judgment.

The Court: Mr. Heyman’s question is,
are you going to make any more offers of
the records in the case?

Mr. Carpenter: That is all.

Mr. Heyman: Now, if your Honor please,
I desire to object to this record, as against
The First National Bank, upon the follow-
ing grounds: Our contention in this case is
that even though the defendants Loeb
Brothers were indebted to the complainant
in this suit prior to the time of the issuance
of the writ of attachment, yet on their own
bill of complaint it is clear that this evidence
is not binding against this defendant, be-
cause in January, 1921, which is two and one-
half years before the issuance and attempted
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levy in this suit, the Ellbee Fur Trading
Company, Inc, embarked in business and
commenced to do business with the First Na-
tional Bank of Jersey City, and regardless of
whether or not it was a creature for the pur-
pose of concealing the assets of the defend-
ant Loeb Brothers it still became and was in
name a distinct legal entity. It incurred ob-
ligations, conducted business, received and
paid out money and I still say that the at-
tachment could not be levied and was not
levied against the Ellbee Fur Trading Com-
pany, Inc. All the sheriff levied upon was
the interest of Loeb Brothers, and that is to
be determined after the payment of all the
debts and no more, because it is obvious that
Loeb Brothers were entitled to absolutely
nothing until the Ellbee Fur Trading Com-
pany creditors had been satisfied. And even
though Loeb Brothers have transferred their
assets to the Ellbee Fur Trading Company,
still after two and one-half years trading
under the name of the Ellbee that corpora-
tion became and was a distinct entity. And
I, therefore, object to the admission of this
evidence as against the bank as not binding.
And Mr. Rurode calls my attention to the
fact, if your Honor please, that there is ab-
solutely no allegation in this bill of com-
plaint concerning knowledge of fraud on
the part of the defendant Bank. There is
no allegation of any kind against the Bank,
except that it was a depositor. Now, we say
in the absence of absolute knowledge on the
part of the bank this evidence is not binding.

The Court: Of course, I don’t know what
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the proofs will disclose. Suppose that they
disclose the fact that the Ellbee Fur Trading
Company was a creature in fraud of credi-

tors, this complainant included; suppose it
should be shown that there were $50,000 of

: the Loeb Brothers’ money in the possession 10
of the bank on account of the Ellbee Fur
Trading Company—

Mr. Heyman: But that isn’t the allegation
here. The allegation here is that Loeb
Brothers transferred all their assets to the
Ellbee and received only the stock of that
company. Now, if that is the case, then they
are only interested in this company to the
extent of the value of the stock after the pay-
ment of the debts of the corporation. I wish
to have my objection noted at this time and
ask your Honor to reserve decision on that
until the testimony is adduced later on.

The Court: All right.

Mr. Carpenter: 1 don’t know whether
your Honor wants to mark these records or
not. Suppose we note on the record that they
are received in evidence but not marked. Is
that agreeable to you?

Mr. Heyman: Oh yes.

20

30

GARDNER B. LEECH, sworn on behalf of the
complainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Mr. Leech, whereabouts do you reside? A.
173 Elwood Avenue., Newark, N. J.

Q. And by whom are you employed? A. R. G. 40
Dun & Co., New York City.
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Q. How long have you been employed by that
company? A. Since 1919.

Q. And their business is what? A. Credit re-
porting agency.

Q. Do you know the defendants in this suit,
namely, Jacob Loeb, David Loeb, and Philip Loeb,
personally? A. I do.

Q. When did you first meet them? Can you tell
us? A. Early in 1920.

Q. Whereabouts did you meet them? A. At
various addresses in the fur market,—in 26th
Street when they were in business there, and in
29th Street. The exact addresses have escaped my
mind.

Q. Do you know where their address was in
August 28, 19227 A. Yes, 158 W. 26th Street.

Q. Did you ever have occasion to make inquiries,
in the course of your business with R. G. Dun &
Company, of the corporation known as the Ellbee
Fur Trading Company? A. Yes, at various times.

Q. Did you, in the year 1922, in the month of
August, make any inquiries as to the Ellbee Fur
Trading Company? A. Yes, I think I did.

Q. Well, can you give us the date? A. (Witness
producing papers.) These are my field notes; may
I refer to them?

Q. Notes made by you? A. Yes, sir.

Q. You may. A. The latter end of July or the
early part of August, 1922, I consulted the Messrs.
Loeb at that time, and I secured certain informa-
tion—

Q. Where did you get that information? A. At
their place of business.

Q. Where was their place of business? A. 158
West 26th Street.

Q. That is the same place that you gave me as

S
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the address of Loeb Brothers? A. Yes; they were
both occupying the same store at that time; both
names appeared on the window, at any rate.

Q. Both names appeared on the window, you
say? A. Yes.

Q. What inquiry did you make at that time.

Mr. Heyman: Now, if your Honor please,
I object.

Mr. Carpenter: You are right about that;
I withdraw the question.

Q. Whom did you see? Whom did you talk to?
A. 1 talked to the three men, David, Philip, and
Jacob Loeb.

Q. What did you ask them and what did they
tell you?

Mr. Heyman: 1 object to that, on the
ground that it is all hearsay and cannot bind
this defendant.

The Court: Well, I don’t understand that
evidence has to be binding on anybody to
make it admissible. If it is something that
tends to prove or to disprove facts in issue
it is admissible. Furthermore, Prof. Wig-
more harps from one end to the other in
his work on evidence to the fact that if
testimony is admissible for any one purpose
it is admissible, no matter whether it is in-
admissible in others. Certainly, what the
defendants Loeb said to this witness is evi-
dentiary against the Loebs. You won’t deny
that?

Mr. Heyman: Certainly not.

The Court: It certainly does not bind the
First National Bank; I agree with you on
that; but it is admissible as against the
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Loebs. I am going to overrule the objection,
but if I predicate any decision against the
First National Bank on what one or more
of these other defendants may have said I
would commit a very grievous legal error.
10 Mr. Heyman: I also object to it on the
other ground, that it is not competent and
not at all relevant, so far as that corporation
is concerned.
The Court: I will overrule that and deal
with it at the end of the hearing.

Q. Did you state your purpose when you went
to the office of the Ellbee Fur Trading Company?
A. Yes, I made the routine inquiries, as I have

99 done in thousands of other cases.

Q. What did you ask for? A. 1 asked for a
statement and where they purchased in the market
here. I also asked them about the Ellbee at that
time.

Q. Did you tell them that you were representing
R. G. Dun & Company?

Mr. Heyman: I object to that on the
ground as leading.

The Court: It is leading but harmless. I
will allow him to answer this, but refrain
from leading questions, Mr. Carpenter (ad-
dressing the witness). Did you tell them
whom you represented?

30

A. Oh yes, I introduced myself with a card, and
I had known them for years before that.
Q. And they knew you? A. Yes, I became fur
reporter in 1920, and I used to get in to see Messrs.
Loeb quite often; I would say two or three times a
40 week, because at that time they were very active
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in the rabbit market and they used to use us for
reference.

Q. What did they tell you when you called at the
office of the Ellbee Fur Trading Company, the
latter part of July or August, 1922, as to who the
officers of that corporation were? A. David Loeb- —

Mr. Heyman: Tell us, first, where you
got such information.

A. According to my records here, three officers
consisting—

The Court: Of the three Loebs?

A. Yes, sir, David, Jacob, and Philip Loeb, They
were all three of them together and a number of
other men, so far as I recollect.

The Court: Of course, Mr. Heyman, if
you think there is anything to your objection
to statements made by the Loebs, your pres-
ent objection that you have stated at length
and Mr. Rurode’s objection for the same
reasons, will stand throughout all of this, so
that you won’t have to constantly reiterate
your objection.

(Addressing witness.) Now, go ahead;
what did they tell you?

A. I asked them about the Loeb Brothers, which
I have already told you, and the Ellbee Fur Trad-
ing Company, and, as a part of our routine, to
check over the officers, I asked them who the
officers were, and they told me that David Loeb
was President, Philip Loeb, Vice-President, and
Jacob Loeb, Secretary and Treasurer, and that the
First National Bank of Jersey City had their bank
account., I always ask for a statement; we are
interested in getting financial statements, of course.
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Q. What did they tell you then, Mr. Leech? A.
They said, to the effect, that the Ellbee had suc-
ceeded Loeb Brothers, and Loeb Brothers was
practically inactive at that time. That is my re-
collection of it. They declined to make a state-
ment; I didn't get any statement at that time.

Q. You mean as to their financial condition? A.
Yes, sir.

Q. Did they give you a list of the directors or
didn’t you ask for that? A. No, I didn’t ask for
that.

Q. Just the names of the officers? A. Just the
names of the officers, which they supplied, and the
partners in the Loeb Brothers.

Q. And who were the partners in the Loeb Bro-
thers that they gave you? A. David, Philip and
Jack Loeb.

Q. You call him Jack Loeb; do you know what
his correct name is? A. Jacob.

Q. How did you call him when you went in
there, Jack, or Mr. Loeb, or how? A. Jack.

Q. Now, you said that both Loeb Brothers and
the Ellbee Fur Trading Company were on the same
floor?

The Court: The same office, and their
names on the same door.

Q. Do you know what kind of business the Ell-
bee Fur Trading Company and what kind of busi-
ness the Loeb Brothers were in? A. Practically
the same kind. They were importers of rabbit or
hare skins from abroad, principally from Au-
stralia.

Q. Do you know how long Loeb Brothers had
been in that business? A. They had been in that
business since about 1916, off and on. At one time
they were located here in Jersey City in the fur
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dressing business, and then they moved over to
New York.

Q. And what business did they do in New York
when they moved over there? Fur dressing busi-
ness, or what? A. No, they discontinued that and
became dealers in fur skins.

Q. Did they tell you when the Ellbee Fur Trad-
ing Company was organized? A. 1 haven’t any
record of that; I don’t recall.

Q. Did they tell you what business the Ellbee
-Fur Trading Company was doing,—whether they
were dressers of skins or whether they were
dealers in the skins? A. They were both dealing.

Q. The partnership and the corporation were
dealing? A. Yes.

Q. By “dealing” you mean buying and selling?
A. Yes, that’s right.

Q. And importing? A. Yes.

By the Court:

Q. Were Loeb Brothers still at that time dress-
ing? A. No, sir; when they moved to New York
they discontinued fur dressing and became dealers
in furs and skins.

By Mr. Carpenter:

Q. Did you at any time ask Loeb Brothers what
the condition of the market was in which they
were dealing, in 1920, 1921 and 1922? Did you
know?

Mr. Heyman: I object to that.

The Court: Answer that “yes” or “no,”
Mr. Leech. Well, it is perfectly harmless.
He isn’t going to get him to say whether they
did or not. He isn’t putting in the witness’s
mouth what he wants.
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Mr. Heyman: The next question will,
though. It is in a direct line.

The Court: That is, if he answers in the
affirmative, the next question will be, “What
did they say.” That isn’t informing the wit-
ness what counsel wants him to say. (Ad-
dressing the witness.) Did they? Answer
that “yes” or “no.”

A. Yes, sir.

Q. What did they tell you, and when was it,
about? A. Why, I used to see them quite often, as
I said, anywheres from one to three times a week,
and at that time they were quite a factor in the
rabbit skin line, and anybody who is an authority
I always try to get some information from. The
market in 1920, according to what they told me—
this is my general recollection; of course, that is
a number of years ago, I can’t quote the actual
words—they said, to the effect, the market was
dropping sharply and business had shrunk and
was headed for a period of readjustment. I con-
sulted them about the number of accounts they
sold and how they were paying, and they said some
of them were renewing their notes and a few of
them were paying as they matured. That, in gen-
eral, is-what our conversation was.

Q. Did you ask them at any time how they were
affected by this effect on the market? A. Yes; they
admitted they had lost money, both on the mer-
chandise and on their receivables.

Q. Do you remember what year it was they told
you that? A. I would say 1921 or 1922. We were
quite intimate then; I used to see them often and
talked things over with them.

Q. As a result of what these gentlemen told you
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as to their connection with the Ellbee Fur Trading
Company, did R. G. Dun & Company send out a
statement showing that these men were the officers
of the company?

Mr. Heyman: I object, on the same
grounds as in my former objection.

Mr. Rurode: Further than that, he says,
“as the result of what these men told you
did you do certain things.” How is that rele-
vant here?

Mr. Carpenter: I don’t know that it is. I
just wanted to know, because if these men
made the statement it was probably broad-
cast. That is all.

Mr. Rurode: How is this court concerned
with that at all?

The Court: It isn’t.

Mr. Carpenter: I will withdraw it.

Mr. Carpenter: I served on Mr. Edwards
notice to produce the minute book, stock
book, and stock transfer book, and a lot of
other papers, such as the original bills of
sale, assignments and documents whereby
the property or money and all other items
were conveyed the Ellbee Fur Trading Cor-
poration at or between its incorporation and
the date of the attachment. Have you got
those papers here?

Mr. Heyman: Why some of them.

Mr. Carpenter: Mentioned in the notice
which I served upon Mr. Edwards April 9th?

Mr. Heyman: I haven’t got them.

Mr. Carpenter: Have you got the ledger
and the check books?

Mr. Heyman: No.

Mr. Carpenter: Any books at all?
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Mr. Heyman: None at all.

Mr. Carpenter: The last time I saw them
you had them up in the Court of Chancery.
I would like to offer the notice to produce
in evidence and have it marked.

(The same is marked Exhibit C-1.)

JACOB R. WORTENDYKE, sworn on behalf of
the complainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Mr. Wortendyke, you are the Assistant Cash-
ier of the First National Bank of Jersey City? A.
I am.

Q. You are the gentleman, are you not, on whom
the sheriff served the writ of attachment that was
issued in this cause on the 28th of August, 1922?
A. I am.

Q. After that was served did you note, right on
the account of the Ellbee Fur Trading Company
and Loeb Brothers, anything regarding that attach-
ment? A. I noted on the Loeb Brothers’ account
the attachment; at least, I had it done. And my
memory is that I made a notation on the Ellbee
Fur Trading Company account.

Q. What was the amount on deposit in the ac-
count of Loeb Brothers at the time that attach-
ment was levied? A. Thirty-three dollars and
some cents, I think it was.

Q. Mr. Wortendyke, did you bring up here to
court the books in which that account is entered
in the bank? A. I have a transcript of it.

Q. Just the transcript? A. Yes.

Q. I think we can use that for the time being.
The balance in the account of Loeb Brothers on
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August 28th, at the time that attachment was
levied, was how much? A. $33.80.

Q. You permitted a check to be paid against
that account the following day, didn’t you? A. No,
I guess that is a mistake in the date,

Q. Your transcript must be wrong, then? A.
The balance at the close of business on the 28th
was $33.80. '

Q. But your transcript says there was drawn
against that account $57.59? A. No; but I think
that was charged the day before.

Q. Then we had better have the book. It is
small, but I just want to be accurate about these
things. That doesn’t amount to anything, but on
some other item it may make a great deal of dif-
ference. Do you know what was the balance on
deposit in the account of the Ellbee Fur Trading
Company when that attachment was levied? A.
Twenty-two thousand odd dollars.

Mr. Carpenter: Have you got that tran-
script there?

Mr. Heyman: Yes (handing paper to
counsel and counsel handing it to witness).

A. $22,640.03.

Q. Was that with or without any acecumulations
of interest? A. No interest.

Q. Did you ever credit any interest in this ac-
count? A. No.

Q. Weren’t they ever entitled to any? A. No.

Q. Now, I see by this transcript of the account
that you have brought up here that it does not show
the daily balance, day by day, does it? A. No.

Q. Just shows deposits in the right column and

the charges against the account by offsets? A.
Yes.
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Q. I see on August 30th, 1922, there was a with-
drawal from that account of $701.50. A. That was
an item deposited by the Ellbee Fur Trading Co.
and returned protested.

Q. Have you got that? A. No, we haven’t got
that; it was returned to them.

Q. Where is the deposit of that item? A. Well,
it is in some of these items here.

Q. It is in a larger deposit at a previous date?
A. Yes.

Q. You had a right to charge that in because you
had already paid it? A. We received it as a de-
posit.

Q. Isn’t it a fact that right on your books where
the account was carried, as soon as the attachment
was made you wrote, or had a clerk write, right
across the account “attached,” and carried that
right along to the end of the account? A. Yes.

Q. You were subpoenaed to produce all these
papers? A. Yes.

Q. Have you the signature card that was given
you at the time the Ellbee Fur Trading Company
account was opened? A. I have, sir (witness pro-
ducing paper).

Q. I show you a paper; what is that? A. That
is the signature card of the Ellbee Fur Trading
Company.

Q. And who was the man that opened that ac-
count in your bank? A. Jacob J. Loeb.

Q. And what was his position in the Ellbee Com-
pany? A. Treasurer.

Q. Now, I show you a paper, which is also pro-
duced by your attorney, and ask you what that is.
A. That is a copy of the resolution controlling the
account.
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Q. And shows who were the officers of the Ellbee
Fur Trading Company as of that date?

Mr. Heyman: The paper speaks for itself.

A. The officer given here is Jacob J. Loeb, Secre-
tary and Treasurer.

Q. Have you got any record showing who the
President of that corporation is? A. No.

Q. Or who the Vice-President was? A. No.

Q. Did you ever ask for it? A. No.

Q. Have you any record showing who the di-
rectors were? A. No, sir.

Q. Wasn’t it customary when a new corporation
opened an account in your bank to get the names
of the officers and directors? A. Not always,
especially where there is a resolution controlling
the account.

Q. That is a custom, isn’t it? A. It is customary
to ask for the name of the officer that controls the
account and signs the checks.

Q. And that was supposed to be a copy of the
resolution of the Board of Directors? A. It is a
certified copy.

Mr. Carpenter: I would like to offer that
in evidence, and also the signature card,
your Honor.

The Court: The signature card of the
First National Bank of Jersey City, showing
that Jacob K. Loeb, as Treasurer, was en-
titled to draw against the deposits made in
the account of the Ellbee Fur Trading Com-
pany, Inc., dated January 27, 1921, is offered
in evidence.

(The same is designated Exhibit C-2 but
not marked.)

The Court: Also certified copy of resolu-
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tion of the Board of Directors of the Ellbee
Fur Trading Company, authorizing Jacob
K. Loeb, as Treasurer and Secretary, to sign
the name of the company to all instruments
for the withdrawal of funds from its account
in the First National Bank of Jersey City,
dated the 26th of January, 1921, and sworn
to the 27th of January, 1921, before Daniel
D. Loeb, Master in Chancery of New Jersey.

(Admitted in evidence and designated Ex-
hibit C-3 but not marked.)

Q. Now, Mr. Wortendyke, I notice that this
blank form is not a form customarily used by your

~ bank, but it is a blank of the Manufacturer’s Trust

Company? A. Well.

Q. Any particular reason why you didn’t have
one of your own blanks used? A. No, except that
they brought this to us.

Q. Who brought it to you; do you know? A. I
couldn’t tell you.

Q. Did you know the relationship between Dan-
iel D. Loeb and Jacob K. Loeb? A. No.

Q. I see on the signature card that this man was
introduced by D. D. Loeb; that is the lawyer in
Jersey City? A. Yes.

Q. And the same Daniel D. Loeb that took this
affidavit? A. Yes.

Q. You know Jacob Loeb a long while prior to
that, didn’t you? A. Why, I did not, not to my
knowledge.

Q. Well, Loeb Brothers had had an account in
your bank for a long time before? A. Yes.

Q. Didn’t you see that? Didn’t it come to your
attention (showing witness card)? A. I don’t
think Jacob Loeb’s signature appears, but Loeb
Brothers’ signature.
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Q. I show you a card; that contains the signature
of Loeb Brothers’ account, opened February 9,
19187 A. Yes.

Q. Who were authorized to 'sign checks for
them? A. Philip Loeb or David Loeb.

Q. Now, as a matter of fact, do you know
whether Jacob Loeb was a member of the firm
at the time that signature was made? A. I do not.

Q. You know that Jacob Loeb is the youngest
of the three brothers? A. I didn’t know that they
were brothers.

Mr. Carpenter: I would also like to offer
this card in evidence. :

The Court: It is the card of Loeb Bro-
thers, bearing date February 6, 1918, bearing
the signatures of Loeb Brothers written in
two ways, Philip Loeb and David Loeb.

(Admitted and designated Exhibit C-4,
but not marked.)

Q. Now, Mr. Wortendyke, when this account of
the Ellbee Fur Trading Company was opened on
January 27, 1921, do you remember who came in
to open it? A. I do not.

Q. I see the first deposit is $2,000 on January 27,

1921; a deposit of $1,000 February 1, 1921; a de- -

posit of $2,910.62 on February 3d; and $547.08 on
February 11th. Now, is there any record showing
where that money came from or how it came in
the bank—whether it was cash or checks? A. Only
by the deposit slips.

Q. You have those deposit slips? A. We have
them in the bank.

Q. Assuming now they were checks from some
other bank,—drawn on some other bank—would

those slips show what bank they were drawn on?
A. No.
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Q. What record would show it? A. The record
would merely show that they were checks.

Q. What record would the bank have to show on
what bank and through what bank they cleared?
A. Wouldn’t have any record.

Q. I thought your clearing-house sheets would
show it? A. The clearing-house sheet is all made
up in bulk and these checks are assorted in vari-
ous pigeon-holes and sent away.

Q. At this time, January, 1921, the Federal Bank
was doing business? A. Yes.

Q. Would you be able to trace those particular
checks through the Federal Reserve Bank? A. No.

Q. Why not? A. Because we would have no
record of the bank upon which they are drawn.

Q. No, but you would have a record on what
banks the $2,000 check, and the check for $2,900
were drawn? A. No.

Q. Sure about that? A. Yes, sir.

Q. How long would it take your clerks to dig out
those first deposit slips? A. I couldn’t tell you;
it would take some time.

Q. Will you have that done this afternoon? A.
oS

Q. And as many as you can find there in that
first column. Now, this account of the Ellbee Fur
Trading Co., from the time it was opened in Janu-
ary 27, 1921, became immediately a very active ac-
count? A. Yes, sir.

Q. And you say that this transcript which we
have here is an accurate transcript? A. Yes.

Q. And shows everything that is shown on the
account? sk yes.

Q. Except the word “Attached,” and that was
written right on the books?
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Mr. Heyman: That wouldn’t be in the ac-
count.

Mr. Carpenter: It was written right on
the book.

Mr. Heyman: On the daily balance sheet,
not on the account.

Q. Now, Mr. Wortendyke, I see here on this
transcript of the Ellbee Fur Trading Company ac-
count is entered, on October 17th—

Mr. Carpenter: I merely bring this out
on our case, rather than to have the defend-
ant bring it out, because I understand you
want all the evidence before you.

—October 17th, 1922, after this attachment, there
is a debit there of $10,587.13; and on October 22nd
another debit of $11,209.68; and on November 20th,
a debit of $2.91. Have you got the evidence as to
what those debits were on those days? A. Octo-
ber 17th we charged against the letter of credit
issued to R. Little & Co., Sydney, Australia, $7,-
124.49, and a letter of credit issued to Turner
Brothers, 800 pounds, or $3,462.44.

Q. Now, you say you charged them against the
account on those days? A. Yes, sir.

Q. No money had been withdrawn from this ac-
count between the date of the attachment on Au-
gust 28th and the dates you have just mentioned?
A. No.

Q. Now, what bank had actually written those
letters of credit? A. The American Exchange Na-
tional Bank had issued the letters of credit.

Q. Did your name appear on those letters of
credit? A. On some of them, yes.

Q. Have you got the original letters of credit
here? A. Those that we have here are copies.
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Q. That debit that you have made here on Octo-
ber 17 and October 22, were the dates when the
letters of ecredit matured? 'A. Yes.

Q. Have you got the copies here?

Mr. Heyman: Not true copies. They are
true copies on their face. 1 will send down
immediately for them. Here are true copies,
and the only difference is, they are all on
the form of the American Exchange National
Bank.

Mr. Carpenter: I think we can go ahead
with these. '

Q. Now, Mr. Wortendyke, the letters of credit
you said were matured and you were called on for
payment October 17th and 22nd; is that correct?
A. Yes, sir; 1922.

Q. When those letters of credit were presented
for payment there were documents accompanying
them, weren’t there? A. There were.

Q. What documents accompanied the letters of
credit? A. Bill of lading, invoice, consular invoice,
and health or sanitary certificate.

Q. And insurance policy certificate? A. Yes.

Q. Those documents covered the letter of credit
which had been issued sometime before? A. Yes.

Q. And the invoice and charges on the shipment
equal the amount of the letter of credit? A. Draft
against that letter of credit.

Q. And when those documents came in what
was done? A. They were delivered to the Ellbee
Fur Trading Company.

Q. What were delivered to the Ellbee Fur Trad-
ing Company? A. The documents accompanying
the draft.

Q. All the documents accompanying the draft?
A. Yes.
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Q. And those documents, you have said, were a
bill of lading for the goods, a health certificate,
consular invoice showing what the goods cost, and
an insurance policy?

The Court: And sanitary certificate.
Mr. Carpenter: I said health certificate.

A. Yes.

Q. Now, how was the bill of lading drawn and
endorsed in each case, if you saw them? A. I saw
them, yes. I couldn’t tell you.

Q. They were so endorsed that they were con-
trolled by the bank, were they not? A. Yes.

Q. They are negotiable on the bank’s order?
Al Yes.

Q. Now, then when those documents come in,

Mr. Wortendyke—I mean your draft with the .

document attached— A. The draft didn’t come at
all. That was charged against us by the American
Exchange National Bank.

Q. Have you got the dates? A. The 17th of Oc-
tober.

Q. The same day? A. The same day or the day
before.

Q. You might have held them in each case 24
hours before you charged them off against the
bank, mightn’t you? A. We may have held them
for delivery 24 hours.

Q. Didn’t you hold them about a day before de-
livery? A. That I couldn’t say, because I would
have to get into communication with Loeb.

Q. Now, whom did you get in touch with when
you got in touch with Loeb? A. We either wrote a
letter to the fur trading company or telephoned
them.

Q. You knew where they were? Their office was
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in the same office with Loeb Brothers, wasn’t it?
A. I didn’t know that. I didn’t pay any attention
to it.

Q. At any rate, did you have occasion to tele-
phone to Loeb Brothers? A. No.

Q. Never did? A. I mean not on this.

Q. But you had telephoned previously? A.
Never, to my knowledge; no.

Q. Did Loeb Brothers ever have any letters of
credit in your bank? A. Yes.

Q. The same month as the Ellbee Fur Trading
Company? A. Yes.

Q. And for the same character of merchandise?
A. Yes.

Q. Of rabbit skins imported from Australia? A.
That is my recollection.

Q. Now, when the drafts against the letters of
credit were presented you say the American Ex-
change Bank in New York charged the amount of
them against your account with them? A. Yes.

Q. They were your correspondents in New York?
A, Yes.

Q. And you carried a daily balance with them?
A. Yes.

Q. And when a draft was presented they charged
the amount of the draft against your account? A.
Yes.

Q. And after having taken up the draft in that
manner they then sent the documents to you; is
that right? A. Yes. I want to correct myself on
these things. I see these are 90 days, sight. These
documents were delivered, and on presentation of
the draft, and they were accepted by the American
Exchange National Bank. I couldn’t tell you when
that was, but it was sometime before the payment
of the draft.
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Q. Some days? A. Yes, these were 90 days sight
drafts.

Q. Then you had those documents in your hands
several days before you delivered them? A. Sev-
eral weeks.

Q. What documents are you now referring to,
the bill of lading, consular invoice, and other docu-
ments already mentioned? A. Yes.

Q. Have you got anything showing when those
documents came in? A. I think I have.

Q. What have you? A. Just a scratch book.

Q. Can you give us that this afternoon after re-
cess? A. Yes.

The Court: You had better keep some
record of what you want Mr. Wortendyke to
bring here, or give him a list of what you
want.

Q. Now, Mr. Wortendyke, did you at any time
give any notice to Mr. Body, or his solicitors or at-
torneys, that these letters of credit, and drafts
against the letters of credit, had come in, and that
you had merchandise evidencing them, and that,
nevertheless, it was your intention to charge those
drafts against this account?

Mr. Heyman: I object, if your Honor
please, first, on the ground that it is imma-
terial, irrelevant and incompetent; and, sec-
ondly, on the ground that there is absolutely
no reason why this witness should have noti-
fied Mr. Body or his solicitor, because an in-
junction had been issued against his account
and had been dissolved, and there was no
reason in the world why we should, anyway,
notify anybody that the papers were in our
hands.
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The Court: I will overrule the objection
and deal with it at the close of the case.
There is no jury here. (Addressing the wit-
ness.) Now, did you give such notice to
Body?

A. I did not.

Q. Or to his attorney? A. No.

Q. Now, Mr. Wortendyke, you charged nothing
against this account of the Ellbee Fur Trading
Company between the date of August 28th, when
the attachment was levied, and the 17th of October,
except this $701 item and 50 cents on August 30th
and $1.50 on September 18th; is that right? A.
Xes.

Q. When this letter of credit was applied for
how was it issued by the American Exchange
Bank? A. Because we don’t issue them but guar-
antee them.

Q. What did you have from your customer, the
Ellbee Fur Trading Company, at the time you
guaranteed the letter of credit to the American
Exchange Bank? A. We had these demand notes.

Q. In each case when a letter of credit was ap-
plied for you took a demand note from the Ellbee
Fur Trading Company in an amount equal to the
amount of the draft applied for? A. Yes, approxi-
mately.

Q. By “approximately” you mean approximately
the same amount? A. Yes.

Q. I see the letters of credit are in pounds sterl-
Ing? AL, Yes:

Q. And you had to convert that into American
dollars and estimate what that would be at the
maturity of the credit? A. Yes.

Q. And in some cases it would be a little more
than a pound sterling? A. Yes.
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Q. You didn’t call those demand notes, then, un-
til October 17th and October 22nd, did you? A.
We did not.

Q. You didn’t even call then before, did you?
A. No.

Q. You just then charged off the amount of the
letters of credit or the draft against the letter of
credit, against the balance of the account on Octo-
ber 17th and 22nd? A. Yes.

Q. Did you ever, Mr. Wortendyke, make any at-
tempt to ascertain what was the value of these
goods covered by the bills of lading at the time
these drafts came in? A. I did not.

Q. Were they worth at least the amount of the
drafts?

Mr. Heyman: Oh, I object to that, if your
Honor please. I don’t se how that is mate-
rial in any way at all.

The Court: What is the purpose of that?

Mr. Carpenter: To show that the skins
were of a value equivalent to the amount of
the notes, or worth at least as much or per-
haps more; and if I can show they were
worth more, so much the better.

Mr. Heyman: The answer that Mr.
Wortendyke will make will probably be that
he doesn’t know anything about it.

A. That’s right.

Q. Now, Mr. Wortendyke, did you take any steps
to protect the bank, by reason of having arbitrarily
charged the amount of those drafts against the
bank account and at the same time surrendering
the merchandise evidenced by the drafts and bills
of lading to the Ellbee Fur Trading Company?

Mr. Heyman: 1 object.
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The Court: For the same reason?

Mr. Heyman: As immaterial and irrele-
vant, because his actions will speak for
themselves. That would be a legal conclu-
sion, whether he took any steps. He did

10 certain things; that’s all. Now, what he did
to protect the bank after he had charged off
or after they were paid, is a matter for the
Court to decide.

The Court: I think it does call for a con-
clusion.

Q. I will put it this way: Mr. Wortendyke, did
you, before delivering that merchandise, or the
documents evidencing it, to the Ellbee Fur Trading

99 Company demand a bond of indemnity from the
Ellbee Fur Trading Company?

Mr. Heyman: I object. It makes no dif-
ference whether he demanded indemnity or
not. The question is, did he, on that day,
pay this draft, and if he did, did he charge it
against the moneys in the bank, and whether
or not that was a legal charge. That is the
only question in this case.

Mr. Carpenter: We claim we had an at-
tachment that tied up that account. The
bank has seen fit to charge against that ac-
count, however, later-maturing obligations.
In other words, drafts drawn against a let-
ter of credit. Now, then, whether they had
a right to do that, or whether they didn’t,
is a matter that your Honor has to decide
what the legal effect of it was. They had
some demand notes that they had taken at
the time the letters of credit were issued.
They didn’t demand those. I want to show
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that, later on when these documents were
presented, they drew against the letters of
credit, and I shall contend that they ought
to have left the bank account intact for the
attaching creditor. I want to show that they
took an indemnity agreement satisfactory to
themselves and then let the debtor have the
goods, depriving us of our security by pay-
ing out the very money to which we looked
for recourse, with their own knowledge.

Mr. Franc: We had that very question
up in our court.

Mr. Carpenter: Mr. Franc tells me he had
precisely the same question up in a case in
New York, and has an opinion on it,—Spiro
against the West Side Bank, and Mr. Franc
says that this has been passed upon in New
York.

Mr. Heyman: 1 desire to say this on my
objection: Our argument is, that no attach-
ment was ever levied against this account;
that the sheriff couldn’t in any way attach
this account. It was impossible for him to
attach this account. This account belonged
to a separate entity in which the defendant
had absolutely no right, title, or interest ex-
cept as stockholders, and that the sheriff
had no right to levy on this account. This
injunction was issued, restraining the de-
fendant from paying any money out of the
accounts of Loeb Bros. and the Ellbee Fur
Trading Company, in said bank; and further
ordering that in the meantime and until the
further order of the Court the said Loeb
Bros. and the Ellbee Fur Trading Company
be and they are hereby enjoined and re-
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strained from drawing any checks, drafts or
other paper against either of the accounts of
Loeb Bros. or the Ellbee Fur Trading Com-
pany, Inc., in the First National Bank of
Jersey City, and from withdrawing any can-
celled checks or vouchers against the said
accounts from the said bank, and the First
National Bank of Jersey City, its officers, ser-
vants and agents, be and they hereby are
enjoined and restrained from paying out any
moneys to any person from the said ac-
counts of Loeb Bros. and Ellbee Fur Trad-

ing Co., Inc., in said bank and from giving

to any person or persons any of the cancelled
or paid vouchers or instruments showing
payment against said accounts. Now, the
attachment was issued on August 28th; the
injunction was issued on the 29th, and it is
my contention that after this injunction was
dissolved by the Chancellor, on the advice of
Vice-Chancellor Fielder, that that released
that account and we had a right to use those
moneys for the purposes which they were
held, and it is immaterial whether or not we
took any further security.

Mr. Carpenter: (After making a lengthy
reply the Court said:)

The Court: Well, I think I have heard
enough argument on it, Mr. Carpenter. I am
going to overrule the objection. I don’t
know what the law is; I hope to know more
about it after the case is closed. I am going
to let the question be answered and deal
with it, as I said before, when I come to
decide the case.
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Mr. Carpenter: Your Honor’s mind won’t
be prejudiced by what has been said on the
other side?

The Court: Not at all.

Q. Did you take a bond of indemnity before you
turned those goods back to the Ellbee Fur Trading
Company? A. Yes, we took an agreement.

Q. Will you produce it. A. It is there some
place.

Q. Have you got the date when you received it?
A. No, I have not.

Q. Have you got it here? A. Yes.

Q. (By the Court.) Do I understand that one
of the things you will supply this afternoon is the
date or dates on which you guaranteed these vari-
ous letters of credit? A. Yes, sir; those are all
here,—the date of the issue.

Q. The date of issue is indicated by the date in
the upper right-hand corner? A. Yes.

Mr. Carpenter: This is a copy that Mr.
Heyman has produced, which he says he
will substitute for the original and produce
the original later, so that we can check it.
Suppose I read it to your Honor.

(The same is admitted in evidence and
marked Exhibit C-5, and is read in full by
Mr. Carpenter.)

Q. (Direct examination resumed.) Do you
know, Mr. Wortendyke, who entered these goods
in the Custom House? A. I do not.

Q. Did you ever learn? A. I may have known.

Q. Is there anything in your records to show?
A. No.

Q. These promissory notes, I notice, are demand
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notes which you say you took when you guaran-
teed the letters of credit, never even had any rev-
enue stamps on them, did they? A. No.

Q. And were never really effective notes? A. I
guess they would be, yes.

Q. Now, Mr. Wortendyke, at the time of the tak-
ing of that agreement you did not think that the
Ellbee Fur Trading Company was insolvent, did
you?

Mr. Heyman: 1 object, if your Honor
please, upon the ground that it makes no
difference what he thought. The question
is, what the fact was at that time.

Q. Let me put it this way: Did you, on August
28, 1920, believe that the Ellbee Fur Trading Com-
pany was insolvent?

Mr. Heyman: The same objection, if your
Honor please.

Mr. Carpenter: I am meeting a conten-
tion in the letter of credit, whether or not
they had any belief that the drawee was sol-
vent or insolvent.

The Court: What difference does it
make? What is there in the letter of credit?

Mr. Carpenter: I don’t know that it does.
I won’t press it.

Q. After the execution and delivery to you of
this indemnity agreement, Exhibit C-5, it was then
that you turned these bills of lading and other
documents back to the Ellbee Fur Trading Com-
pany? A. No, the documents were sent to the
Ellbee Fur Trading Company at the date of the
acceptance of the draft.

Q. And can you give me the date that this paper
was delivered to you? A. No, I cannot.
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Q. Isn’t it a fact that the goods, as soon as they
entered the Custom House were delivered to the
Ellbee Fur Trading Company on what is called a
trust receipt? A. Well, we didn’t have the trust
receipt in those days.

Q. Were they delivered to the American Ex-
change National Bank on trust receipts with in-
structions? A. They were delivered to us and we
delivered them to the Fur Trading Company.

Q. How about your letter of credit; will that tell
you? A. No.

Q. Will it show anything about the acceptance
of it? A. No, it does not.

Q. It was sometime between the 28th of August
and the 17th of October, was it not, 1922, that the
documents evidencing the goods were delivered
to the Ellbee Fur Trading Company? A. No, they
were delivered before the 28th of August, I think.

Q. Between the 28th of August and the 17th of
October? A. No, I think they were delivered be-
fore the 28th of August.

Q. Have you a record of that? A. Yes, I think
I have.

Q. Will you dig that up for us? A. Yes.

Q. Did you ever use trust receipts in the First
National Bank? A. We do now.

Q. But you did not at that time? A. No.

Q. Now, Mr. Wortendyke, did you ever give any
credit to the Ellbee Fur Trading Company, except-
ing as shown by these papers that are before you
now? Ever lend money on promissory notes? A.
We have.

Q. Did you ever take any financial statements
from them? A. We have.

Q. Will you let me see what financial statements
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they gave to you—what credit information they
gave you, or that came from the officers?

(Mr. Heyman hands paper to counsel.)

Q. This is dated the 6th of April, 1922? A. It is.
10 Q. It does not show any officers except Jacob?

Mr. Heyman: I object. The paper speaks
for itself.

Mr. Carpenter: I offer it.

(Designated Exhibit C-6 but not marked.)

Q. Is that (Exhibit C-6) on a form of the bank?
A. Yes, sir.
Q. Now, Mr. Wortendyke, did you have other
credit information concerning the Ellbee Fur Trad-
20  ing Company than the paper that has been pro-
duced and marked Exhibit C-6? A. I don’t know
whether there is any more credit information or
not there.

Mr. Heyman: Here is the folder. (The
witness looks over the papers in folder and
then answers:)

This is the only credit information we have.
Q. Have you got any credit information as to the
30 Ellbee Fur Trading Company from R. G. Dun &

Co. in May, June, July, or August, 1922? A. No, we
have not. :

Q. What is the sheet I see before you here?
What is the date of this one? A. That has nothing
to do with this matter.

Q. Now, what notes did you discount for them?

Mr. Heyman: I object, if your Honor
please. I don’t see that that is material at
40 all, what notes they discounted. I don’t see
how it is material. I don’t want to drag this
thing out. '
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The Court: What is the purpose of it, to
show the course of dealings between Loeb
Bros. and the Ellbee Fur Trading Company?

Mr. Carpenter: It might do that. I don’t
know that it will.

Q. Were notes signed by anybody except Jacob
Loeb, Mr. Wortendyke? A. I couldn’t tell you
that.

Q. Perhaps the record will show that. A. Here
is a transcript of the bill book of the Ellbee Fur
Trading Company.

Q. Are these the notes that you have spoken
about? A. Discounted for the Ellbee Fur Trading
Company, yes. :

Q. It wasn’t any of those notes on which the Ell-
bee Fur Trading Co. was the maker, was it? A.
No.

Q. I see a note there made by the last one on the

loan. A. Charles Cohen, and endorsed ‘“Loeb
Bros.”

Q. What date was it? A. August 23, 1922

Q. How much money? A. $1,679.96.

Q. And this is a copy of it? A . Yes.

Mr. Carpenter: Why can’t we substitute
this and put it in the record?

Mr. Heyman: I object, on the ground that
it is immaterial.

The Court: I overrule the objection. Let
it be marked.

(The same is marked Exhibit C-7.)

Mr. Carpenter: Except as to those mat-
ters that Mr. Wortendyke is kind enough to
look up, I will postpone the examination.

Cross examination by Mr. Heyman:

Q. Mr. Wortendyke, you have testified that on
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August 28th, 1922, the balance in the account of the
Ellbee Fur Trading Company was— A. $22,640.03.

Q. And against that you have charged for the
protested item? A. Yes.

Q. How much? A. $701.50.

Q. How much was the balance actually in hand
on the 28th of August? A. $22,620.03.

Q. That included that item? A. That came later.

Q. Did you give credit for that before it was
paid? A. It was credited to their account when
they entered the deposit.

Q. Now, are these all the original records of the
bank which you have in this case? A. Yes.

Q. All the original records produced under the
subpoena? A. Yes.

Q. Now, at the time that these letters of credit
were issued were these guarantees or requests
attached to them? A. They were.

Q. Are these the original papers? A. Yes.

Q. Where did you get these papers from? A.
From the American Exchange Bank in New York.

Q. Whose property are they? A. The property
of the American Exchange Bank.

Q. Each one was attached to the letter of credit
as it is now? A. Yes.

Q. And signed by you and Mr. Spoerl? A. Yes.

Q. Is that the customary way for the issuance
of letters of credit for your customers? A. It is.

Q. And upon the issuance of the letters of credit
by the American Exchange Bank you received a
copy of it, did you? A. We did.

Q. And are these the papers that you received
from the American Exchange Bank? A. They are.

Q. When you received these copies what did you
do? A. I gave the original to the Ellbee Fur Trad-
ing Company and retained the copy in our files.
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Q. And then what did you do in regard to secur-
ity? A. Took a demand note for each one of those.

Q. And these are the original demand notes?
A. Those are the original demand notes.

Q. Just as they were delivered to you? A. They
are.

Q. At the time of the issuance of the draft? A.
Yes.

Mr. Heyman: I don’t know whether these
are in evidence.

The Court: They have not been marked
in evidence. Any objection to offering these
copies?

Mr. Carpenter: I wonder if I could look
at them during the noon hour?

Mr. Heyman: I should like to leave them
in Your Honor’s custody for the day. The
American Exchange Bank would like to have
them returned as soon as possible and we
don’t like to have them lost.

The Court: Those are the regular ones.
Do you want to compare those, Mr. Carpen-
ter?

Mr. Carpenter: No.

Mr. Heyman: They are all exactly alike,
duplicate originals, if Your Honor please,
not copies.

The Court: Except I understood you to
say—

Mr. Heyman: The agreement on the back
is the same on all but one of the copies.
There is one copy of the agreement there.

The Court: And the endorsements on all
of the originals are exactly the same as the
one endorsement on the copy?

Mr. Heyman: Yes, exactly the same as the
one endorsement on the copy.
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The Court: Why have me hold them?
Why not let Mr. Wortendyke put them in
his pocket?

Mr. Heyman: It may be necessary for
Your Honor to see them.

Q. Suppose you explain for the record the final
operation that took place with reference to these
letters of credit.

Q. These letters are issued by the American Ex-
change Bank and they are guarantees by us. These
letters of credit are returned, and these are 90 days
sight, and these drafts—

Q. Just a minute before you get to the drafts:
What happens to this piece of paper? A. The
original letter of credit and a copy is given to
the dealer—

Q. And that is who? A. The Ellbee Fur Trad-
ing Company.

Q. What does that do? A. That furnishes their
agents, whoever they might be, with a letter of
credit, and he, in turn, ships this merchandise, and
sends this bill of lading, with a draft, to a bank
in New York, or to the American Exchange Bank,
together with a sight draft, and the bank accepts
that draft.

Q. And they pay it? A. They do.

Q. Towhom? A. To the one presenting it. Now,
what they do with their original letter of credit and
their copy I don’t know, but they probably hand it
to someone else.

Q. Of course, all of these letters of credit were
issued and guaranteed by you prior to the service

of any papers upon you in the attachment suit?
A. Yes.

By Mr. Carpenter:

Q. These are what they call unconfirmed letters,
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as distinguished from irrevocable letters of credit?
A. How do you get that? I can’t answer that.

Q. You don’t know the difference between those
letters of credit? A. No.

By Mr. Heyman:

Q. Are those letters of credit or your guarantee
at any time rejected? A. I never knew one to be.

DANIEL D. LOEB, sworn on behalf of the com-
plainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Mr. Loeb, you are an attorney and counsellor
at law of the State of New Jersey? A. I am.

Q. I show you an exemplified copy and a photo-
static copy of certificate of incorporation of the
Ellbee Fur Trading Company, Inc., and the photo-

static copy shows your signature; I ask you if you
recognize that signature of Daniel D. Loeb as your
signature. A. That is my signature.

Q. Do you remember incorporating the Ellbee
Fur Trading Company? A. I know I incorporated
it.

Q. Do you remember the occurrence? A. I do

not.

Q. I show you a signature card of the Ellbee
Fur Trading Company in the First National Bank
of Jersey City, and ask you if you recognize the
signature of Jacob B. Loeb? A. I think that is his
signature.

Q. He is a cousin of yours? A. Yes.

Q. And David Loeb, Philip Loeb and Jacob Loeb
are all brothers and cousins of yours? A. They
are.

Q. I had a subpoena served on you yesterday,

20
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Mr. Loeb, asking you to produce any and all books
and papers of the Ellbee Fur Trading Company
that might be in your possession— A. And I told
you, Mr. Carpenter, that I haven’t got any.

Q. Do you know where the minute-book and
stock book and record book of that corporation
are? A. I do not know where they are.

Q. Have you any idea where any of the books,
records or papers of that corporation may be? A.
I have not.

Q. Do you know where David Loeb and Philip
LLoeb and Jacob Loeb are now? A. I do not.

Mr. Heyman: You mean at the present
minute?

A. T don’t know.

The Court: You mean their residence?
Mr. Carpenter: Yes.

A. No, I do not; I never call there.

Q. Do you know whether they are in Jersey City
today? A. I have not seen them in Jersey City for
some time, nor have I heard from them.

Q. Who retained you to incorporate the Ellbee
Fur Trading Company, Inc.? A. I really do not
recollect, but I know I had a conversation with Mr.
David Loeb and Mr. Kellman, and also spoke to
Mr. Jacob Loeb.

Q. He is Kellman’s cousin? A. No, I don’t think
he is.

Q. Isn’t he a cousin of yours? A. No, I think
not.

Q. Now, this lady Lena Yahre; do you know
whom she is related to? A. One of the Loebs, not
to me.

Q. She is a sister of Mrs. David Loeb? A. That’s
right.
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Q. And Molly Flyer was a sister of Mrs. Philip
Loeb, was she not? A. I believe so.

The Court: They are the incorporators?
Mr. Carpenter: Yes, the three incorpora-
tors.

Q. Now, do you remember the first meeting of
the incorporators of this company, the Ellbee Fur
Trading Company? Have you any independent
recollection of it? A. Their offices were over on
29th Street, in New York, and I believe the first
meeting was held there. I never was to any other
meeting after the first meeting. Everything was
taken care of by the accountant.

Q. That was the same office that the Loeb
Brothers had at that time? A. I believe so.

Q. Did you attend that meeting personally, Mr.
Loeb? A. 1 did.

Q. Have you any records showing anything about
that meeting? A. No, I left all the books there—I
left everything there, because it was a New York
corporation.

Q. Do you recollect now whether David Loeb
was at that meeting? A. I don’t think he was.

Q. Have you any recollection of it? A. He had
nothing to do with the meeting that I know of.

Q. Do you know whether Philip Loeb was pres-
ent? A. I don’t know.

Q. Do you know who paid you for incorporating
that company? A. Yes, the Ellbee Fur Trading
Company.

Q. Do you remember how they paid it? A. I
don’t recollect, but I know it was incorporated.

Q. Was the money drawn out of the First Na-
tional Bank? A. That I don’t know; I presume so.

Q. Have you any records of this matter at all?
A. No, I haven’t.




10

20

30

40

62
Daniel D. Loeb, cross.

Q. Have you made a search for them? A. I went
through my entire office. I only attended the first
meeting and when that was held I was through
with it.

Q. Now, Mr. Loeb, this certificate of incorpora-
tion says: (Counsel reads the certificate of incor-
poraiton in full.) Do you know what kind of busi-
ness the partnership of Loeb Brothers was doing
before this? A. Regular fur business, buying and
selling furs.

Q. Was that the same kind of business that they
were authorized by this company to do? A. Idon’t
know whether it is the same kind of business but
when I drew the certificate of incorporation I tried
to cover everything I possibly could.

Mr. Carpenter : I now offer in evidence
the exemplified photosatic copy of the cer-
tificate of incorporation.

(The same is marked Exhibit C-8.)

Cross examination by Mr. Heyman:

Q. You were present in court before Vice-Chan-
cellor Fielder on the motion to dissolve the in-
junction in this case? A. I testified in that case.

Q. Did you see the books of the corporation in
court on that day? A. I believe they were there.
I am quite sure they were, because they had me
point out, I believe, all the books relative to the
turning over of the stock.

Q. You didn’t take them away from the court
room on that day, did you? A. No, sir.

By Mr. Carpenter:

Q. You didn’t testify on that day? A. I believe
I did, Mr. Carpenter.
Q. I wasn’t there; I don’t know.
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JAMES J. FRANC, sworn on behalf of the com-
plainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Mr. Franc, you are a counsellor in the State
of New York? A. Yes.

Q. And have your office at 20 Exchange Place?
AL Yes:

Q. After the recovery of this judgment in the
Hudson Circuit Court in New Jersey did you start
suit on that judgment and reduce the matter to
judgment in New York City? A. We did.

Q. What effort did you make to reduce it to
judgment in New York?

Mr. Heyman: 1 object. The judgment
roll itself is the only evidence of that.

Mr. Carpenter: This is the principal point
I am getting at—

The Court: Suppose you get down to
what you want to prove.

Q. Did you make any effort, and if so what, in
the New York suit to get the books of the Ellbee
Fur Trading Company, and the books of the Loeb
Brothers? A. We did.

Mr. Rurode: 1 object. What difference
does that make what they did over there.

Mr. Carpenter: I have given them notice
to produce everything here today.

The Court: 1 suppose if it is shown that
the books have been suppressed, it would
seem to me rather a startling thing that the
books of a corporation can’t be secured.

Mr. Rurode: But if he wants to show
-where the books are he must show it by
competent evidence.
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The Court: But I don’t know what he is
going to say.

A. We first procured an order for the examina-
tion of the books—

Mr. Heyman: 1 object. If there was any
order issued out of the court I think that is
the best evidence.

The Court: He can say that he secured
an order, but he can’t give the contents of it.

Q. (By Mr. Heyman.) Have you got a copy of
that order? A. I have the order. (Witness leaves
the stand to find it.)

The Court: I suppose Mr. Franc’s testi-
mony will require him some little time. We
will take a recess now until two o’clock.

* AFTERNOON SESSION.

Q. Mr. Franc, before lunch you were asked if
you had the order that was made directing that
Loeb Brothers to testify in supplemental proceed-
ings in New York; have you such a paper? A. Yes,
I have three such orders.

Q. Are they copies or the originals? A. Original
orders with the Judge’s signatures on them.

Q. In what court? A. In the Supreme Court,
in the matter of the supplementary proceedings in
attachment of John Elihu Body, judgment-creditor,
against David Loeb, Philip Loeb and Jacob Loeb.
The first order was granted on July 7, 1925, for the
examination of the judgment-debtors David Loeb,
Philip Loeb and Jacob Loeb. The second order
which I have before me was granted on the 11th
of July, 1925, for the examination of Philip Loeb,
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and the third order is dated August 28th, 1925, for
the examination of Philip Loeb. :

I also have before me the original subpoena
duces tecum, granted by one of the judges of the
Supreme Court of the State of New York, ad-
dressed to the defendant Jacob Loeb, requiring him
to produce various books, documents and papers
of the partnership of Loeb Brothers and the Ellbee
Fur Trading Company and Loeb Bros. Fur Cor-
poration which was a corporation organized after
the Ellbee Fur Trading Co. The subpoena is dated
August 28, 1925.

Pursuant to those orders we examined Jacob
Loeb on various occasions, and also commenced
the examination of the judgment debtor David
Loeb, and the judgment debtor Jacob Loeb refused
to produce.

Mr. Heyman: 1 object.

A. (Continuing.) He failed to produce the books,
papers and documents required by the subpoena
which I have before me.

Mr. Carpenter: I offer that subpoena in
evidence with the original affidavit of ser-
vice attached.

Q. (By the Court.) Is this an original record?
A. Original record of the Supreme Court.

Q. How did you get it? A. According to our
practice, we retain the original and serve a copy,
exhibiting the judge’s signature when we serve the
copy.

Mr. Carpenter: Then, among other things
I will say, it requires him to produce check
books, bank books, check vouchers and other
records of the account of Loeb Brothers with

40
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the State Bank of Brooklyn, New York, and
the First National Bank of Jersey City; the
ledgers, journals, cash-books, pay-roll books
and all other books of account of the Loeb
Brothers partnership; check stubs, bank
10 books, check vouchers and other records of
the Fur Trading Corporation with the First
National Bank of Jersey City; check stubs,
bank books, check vouchers and other rec-
ords of account of the Ellbee Fur Trading
Company with any and all other banks; min-
ute books of the stockholders and directors
of the Ellbee Fur Trading Corporation; stock
certificate books with cancelled stock certifi-
cates of the Ellbee Fur Trading Company;
20 ledgers, journals, cash-books, pay-roll books,
and all other books of account of the Ellbee
Fur Trading Company; any and all leases
of the premises 158 W. 26th Street, Borough
of Manhattan, of the Ellbee Fur Trading
Company, and other books and papers,
which it is not necessary to enumerate. The
subpoena is dated August 28, 1925, and is
signed by John B. Walsh, one of the justices
of the Supreme Court of the State of New
30 , York.

Q. Now, have you here, Mr. Franc, the steno-
graphic record of the examination of David Loeb
and Jacob Loeb, pursuant to those orders? A. Yes.

Q. And is the stenographer here in the court-
room with her original notes? A. She is.

Q. She is the person who took the examination
in your presence? A. She is.

Q. Now, then, did either of those defendants

40 produce any of the books, records, or documents
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or papers of either Loeb Brothers or the Ellbee
Fur Trading Corporation? A. They did not.

Q. Did you examine as to their failure to pro-
duce them? A. We, did, and we made an appli-
cation to punish them for contempt of court, and
the judge made an order referring it to a referee
to hear and report, and that proceeding is still
pending.

Q. Who was the judge of the Supreme Court?
A. Judge Joseph N. Proskauer. I think I have a
copy of the opinion here of the Justice, in which
he said that the defendant-judgment debtor, Jacob
Loeb—that his conduct and attitude was contu-
macious, and that there is ground for inference to
be drawn upon the papers submitted that Jacob
Loeb has contumaciously refused to produce the
books, papers and documents in his possession and
required by the subpoena duces tecum to be pro-
duced by him.

Q. And you say that matter is still pending be-
fore the master? A. Before the referee to hear
and report.

Q. Now, did the defendants, Loeb Brothers, in
that proceeding for contempt, or any of them, file
an affidavit? A. They did. The contempt pro-
ceedings was against Jacob Loeb.

Q. He is the Secretary and Treasurer of the Ell-
bee Fur Trading Company? A. Secretary and
Treasurer. He first refused to produce the papers,
on the ground that he didn’t have custody—

Mr. Heyman: 1 object to his characteri-
zation of any party to this suit.

A. Well, I have got the notice that was served.
Q. (By the Court.) You say he gave an explana-
tion of why he didn’t produce them? A. First, he
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refused to produce them, on the ground that he
wasn’t the custodian of the books of the Ellbee Fur
Trading Company, and, later, it developed that he
withdrew from that position and attempted to ex-
plain the absence of the documents and books on
other grounds.

By Mr. Carpenter:

Q. Have you the affidavits that he made at that
time? A. Yes, in opposition to the motion to pun-
ish him for contempt of court.

Q. Where did you get the paper that you have
before you now? A. That was served on us by
the attorneys for the Loeb Brothers in the proceed-
ings in New York.

Q. Served when? A. Served on or about Sep-
tember 30, 1925, in opposition to our motion to
punsh the judgment debtor, Jacob Loeb, for con-
tempt of court.

Q. Where is the original of that? A. The orig-
inal is filed in the court and the copy is filed by
Jacob Loeb’s attorney.

Q. And this is the copy that was served on you?
A. 1t is.

Mr. Carpenter: I would like to offer this
in evidence as a declaration against inter-
ests of the said Jacob Loeb individually and
as Secretary and Treasurer of the Ellbee Fur
Trading Co.

Mr. Heyman: I don’t think it is material
at all.

The Court: He says that he has made
declaration against interests. Do you want
to see it?

Mr. Heyman: No, I don’t want to see it; I
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don’t care about it, but I don’t see the ma-
teriality of it.

The Court: Well, as between these two
companies, that is, Loeb Brothers and the
Ellbee Fur Trading Company.

Mr. Heyman: This is an affidavit, as I
understand it, in opposition to the petition to
punish this defendant for contempt of court
for failure to produce books. I don’t know
how it can affect the issue in this suit. I have
no objection to the offer of proof, although
he now says this affidavit of opposition is
filed in the court and a copy served upon
him. I don’t require him to produce the orig-
inal under the seal of the notary; that isn’t
the ground of my objection, but I don’t see
the materiality of it.

The Court: Well, part of the complain-
ant’s proof is to prove that the assets stand-
ing in the name of the Ellbee Fur Trading
Co. were, in equity, the property of Loeb
Brothers.

Mr. Heyman: Right.

The Court: Now, isn’t a statement against
interests, made by one of the partners,
proper?

Mr. Heyman: Undoubtedly; but how can
a man, in the absence of the books, make a
statement which affects the corporation.

Mr. Carpenter: It gives a history of the
Ellbee Fur Trading Company and Loeb
Brothers.

Mr. Heyman: I will withdraw the objec-
tion.

Mr. Carpenter: I offer it.

(Admitted and marked Exhibit C-9.)
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The Court: 1 only want you to call my
attention to such parts of it as you think are
pertinent. The other side, of course, will be
given ample opportunity to produce any
other part that will explain the effect of
what Mr. Carpenter reads.

Mr. Carpenter: He gave a part of the early
history of this LLoeb Brothers, claiming that
they were in business at 476 Keap Street,
Brooklyn, and remained in business “myself
and shortly went out of business, and around
the beginning of 1918 I joined my brother
David and Philip as a salesman. There was
a tacit understanding, however, that I would
be taken into the firm some time and this
understanding naturally leaked out to the
trade, so that I was generally regarded as a
partner, and after a while my brothers de-
cided to consider me a partner.”

“The firm of Loeb Brothers, fur dealers,
remained in the said place of business, 31
West 29th Street, for about five years. In the
early part of 1921, however, the firm was in
difficulties and it was decided that the firm
should go out of business and that a corpo-
ration should be organized to engage in the
same line of business with my two brothers
and myself as active men and some outsiders
furnishing capital. The Ellbee Fur Trading
Corporation was thereupon organized, the
persons interested therein being, besides my
two brothers and myself, a man by the name
of D. Kellman, a Miss Mollie Flyer, a sister-
in-law of my brother Philip, and a Miss Lena
Yahre, a sister-in-law of my brother David.
I had a few shares in the said corporation

. S m—
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and the rest of the stock was owned by the
outsiders. To the best of my knowledge,
neither my brother David, nor my brother
Philip had any shares in the stock of the
corporation.

“As I stated, it was intended that the firm
of Loeb Brothers should go out of business
entirely, but it was found thereafter, as a
practical matter, it was not convenient to
have the firm dissolved officially, for the rea-
son that it was better known to the trade
than the new corporation and that some
merchants would rather sell to the firm than
to the corporation. The firm thereupon con-
tinued a nominal existence, buying mer-
chandise in its own name but really for the
account of the Ellbee Fur Trading Corpora-
tion.”

“Early in 1922, the lease which the firm
of Loeb Brothers had on the store at 31 West
29th Street expired and the Ellbee Fur Trad-
ing Corporation, which was located upon its
premises at that address, moved to 158 West
26th Street, where it remained for about
a year. During that year, the firm of Loeb
Brothers continued its existence in the man-
ner hereinbefore stated, engaging in busi-
ness sporadically by buying occasionally
merely as an aid to the Ellbee Fur Trading
Corporation.”

Then the witness says here:

“In the early part of 1923, it was found
that the capital which had been invested in
the Ellbee Fur Trading Corporation was in-
sufficient to conduct business, and we tried
to get some more outsiders interested. We
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found a man by the name of Beckerman of
Boston, who was willing to invest some
money but declined to go into the old cor-
poration, he having been advised by his at-
torney to organize a new corporation so as
10 to make sure that there would be no old
liabilities carried over into the new business.
Thereupon, the new corporation of Loeb
Brothers Fur Corporation was organized by
Mr. Beckerman and myself, the old corpo-
ration of Ellbee Fur Trading Corporation
being continued until about the end of that
year when its capital was entirely wiped out
by the failure of the firm of N. Witkin
which was indebted to that corporation in a
20 large sum of money. Before that corpora-
tion went out of existence, the two corpora-
tions did business in the same premises, and
I and my brothers were actively connected
with both of these corporations in so far as
actual conduct of the business was con-
cerned, the outsiders being merely investors.
The place of business occupied by these two
corporations was the store and basement at
217 West 29th Street, where the Loeb
Brothers Fur Corporation is still located.”

Then it speaks here about his endeavor to
locate the books in various places.

Now, there is another affidavit which is
attached to this, of Philip Wittenberg, at-
torney-at-law, but we will not consider that
in this.

30

Q. Now, Mr. Franc, did you ask either or both of

these men what, if any, relationship there was be-

40  tween this man Kellman and Loeb Brothers? A.
I did; I think I asked Jacob Loeb that.
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Mr. Heyman: May I ask your Honor to
direct the witness not to volunteer.

Q. Did you also ask either or both of these de-
fendants what Kellman did in the conduct of that
business and what he got out of it? A. I did.

Q. Now, I am going to show you the steno-
graphic report of the testimony and ask you what
testimony he gave on that subject. Just read the
question and answer. First, what witness was it?
A. Jacob Loeb.

Mr. Heyman: Any statement in regard to
that would be impeaching the testimony of
one of his previous witnesses, Mr. Daniel
Loeb, who testified here today.

Mr. Carpenter: He said he didn’t know
of any.

Mr. Heyman: He said Kellman was not
related to Loeb.

The Court: I think exactly what he said
was this, that he was not related to him, Mr.
Loeb, and he didn’t think he was related to
the others.

Mr. Heyman: I object to reading the tes-
timony in the record, on the ground that it
has not been proved.

Mr. Carpenter: We have the stenographer
here in court who took the testimony to
prove it. I will withdraw the witness.
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(MISS) TAMAR WOLLOCK, sworn on behalf of
the complainant, testified as follows:

Direct examination by Mr. Carpenter:

Q. Miss Wollock, where do you live? A. In The
Bronx.

Q. Are you a stenographer? A. 1 am.

Q. And do you take the testimony of witnesses
in court proceedings? A. Proceedings, yes.

Q. Did you, at the request of Mr. Franc, take,
stenographically, the testimony of David and Jacob
Loeb in the discovery proceedings in New York?
A. Yes.

Q. Have you your original notes? A. Yes.

Q. Did you transcribe from those original notes
these two volumes of testimony which are in red
book covers, and which are here before us today?
AqriYes.

Q. Whose testimony is this (holding up book to
the witness)? A. The large book is the testimony
of Jacob Loeb and the smaller one, of David Loeb.

Q. These are sheets made by you from your
original notes of that examination? A. Entirely
by me.

Q. And what have you to say as to the correct-
ness of the transcript you made in typewriting of
the notes taken stenographically? A. I believe, to
the best of my knowledge, they are accurate.

Q. Any question about it? You can refer to your
notes? A. Yes.

Q. And check up on it? A. Yes.

Cross examination by Mr. Rurode:

Q. Where are your books Let me look at your
stenographic books. Show me the first one, will
you. (The witness exhibits book to Mr. Rurode.)
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Q. How old are you? A. Twenty-five.

Q. How long have you been writing stenog-
raphy? A. About seven or eight years.

Q. Whom do you work for? A. Messrs. Franc &
Becker.

Q. You are an office stenographer? A. I am a
stenographer.

Q. You work in their office? A. I do.

Q. You don’t go out in court, do you? A. I am
not a court stenographer.

Q. You take dictation from Mr. Franc and Mr.
Becker, I suppose? A. Yes.

Q. Most stenographers can read the notes of
other stenographers; I don’t know whether I can
or not. What system do you write? A. I write
Pitman.

Q. And you think these notes are accurate? A.
I know them to be accurate, to the best of my
knowledge.

Q. To the best of your knowledge, of course. A.
Of course, we make mistakes, I think in common
with most people.

Q. I suppose these lawyers talked pretty fast,
didn’t they, when you were taking this examina-
tion? A. No, not extraordinarily fast.

Q. Didn’t these men get excited in cross ex-
amining the Loebs—sometimes get pretty excited
and talk pretty fast? A. Not more than usual.

Q. Still you think, notwithstanding that, you are
absolutely positive you didn’t make any mistakes?
A. I wouldn’t swear to that. I am generally ac-
curate in my work and if there are any mistakes
they are not material.

Q. You didn’t read the testimony over after it
was written? A. Mr. Loeb saw the testimony.
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Q. How do you know that? A. I think they de-
manded a copy and it was furnished them.

Q. You only know that because somebody told
you so? A. I remember furnishing them with the
testimony. I am in the office.

Q. You don’t know whether they read the testi-
mony, do you? A. I presume they read it.

Q. That is only your presumption? A. I pre-
sume they read it.

Q. You didn’t see them reading this testimony at
any time, did you, after you transcribed it? A. I
didn’t carry the testimony to them or read it to
them.

Q. You didn’t read it to them, you say? A. No.

Q. All you did was to take certain testimony
which you swear is accurate, and you transcribed
it for Mr. Becker? A. Yes.

Q. You being Mr. Becker’s office stenographer?
AliYes:

Q. That is correct? A. Yes.

Direct examination by Mr. Carpenter resumed :

Q. Did either of the Loebs come back to you
afterwards and ask you to correct any of the tes-
timony? A. No; no question was made as to any
of the testimony.

Q. Now, I will ask you what he testified, instead
of having Mr. Franc tell it. Now, Miss Wollock, I
show you, in the testimony of David Loeb, on page
13; I wish you would tell us what question was
asked of him and what his answer was.

Mr. Heyman: Read it.
A. (Witness reading) :

“Q. Now, will you tell us the circum-
stances under which you organized the
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David Loeb—Read by Stenographer.

Ellbee Fur Trading Company. A. Yes, sir.
When you see the papers from the State
Bank—

“Q. Meaning the copy of the summons and
complaint and the amended answer in the
suit of the State Bank against Philip Loeb,
Jacob K. Loeb and David Loeb, in the Su-
preme Court, New York County? A. Yes—
you can see that we have remained without
any money but with a lot of knowledge and
a lot of experience. And then we didn’t
know what is going to happen on the contin-
gencies. We had a lot of commercial papers
given away to the State Bank with our sig-
nature endorsed to them and we didn’t
know, according to the conditions of the
market, what is going to happen on the con-
tingencies, that means on the signatures that
we have signed on those notes or other trade
papers, what you call them, what were given
away to the State Bank. We didn’t know
where we were standing. Money we didn’t
have. The bank took everything away from
us and they simply threw us out. First, they
promised us when we gave them the mer-
chandise away and the security or whatever
they call it—the policies—they are going to
repay us out as much as they can, but then
they took everything away from us and we
came back they asked us how much money
we have. They knew that we had no money.
I got ahold of my sister-in-law, Lena Yahre.
She had a few dollars. And Mrs. Philip Loeb
got his sister-in-law, Mollie Flyer, and also
got a cousin of ours, Mr. David Kellman,
and he having known us for so many years,
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David Loeb—Read by Stenographer.

yet from the old country, and he knew the
character of us and he felt along with us,
and they organized the Ellbee Fur Trading
whatever they call it, I don’t know exactly.

“Q. Ellbee Fur Trading Company, Inc.? A.
—that we should remain in business to take
care of the business, but the money was
given by those three people.

“Q. How much did David Kellman put up?
A. I can’t say exactly at the moment how
much he gave.

“Q. What was the capital of the Ellbee
Fur Trading Company, Inc.? A. You got the
papers.”

The Court: Is that Jacob?
Mr. Carpenter: This is David, who we say
is the President.

Q. Now, turn to page 17. A.—

“Q. Were they citizens of the United
States? A. I don’t know.

“Q. Where was Lena Yahre born? A. She
was born in the same city where I was born.

“Q. Where was that? A. In the same city
—Dynow, Galicia. That was a province of
Austria at that time.

“Q. If you know, where was Mollie Flyer
born? A. Russia.

“Q. Was Lena Yahre related to you before
you married her sister? A. No, sir; but we
came from the same city.

“Q. Do you know when she came to this
country? A. I can’t say exactly the year.

“Q. Is she married now? A. No.

“Q. And she still lives with you at 1005
Eastern Parkway, Brooklyn? A. No, not
now.
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David Loeb—Read by Stenographer.

“Q. Where does she live? A. She lives with
her parents.

“Q. Do you know the address? A. I don’t
remember the number, but the street is Pul-
aski.

“Q. Between what streets? A. Between
Tompkins Avenue and Throop Avenue.

“Q. Is she working at the present time?
AL Yes,

“Q. And where is she working? A. That I
don’t know.

“Q. Since when has she been working? A.
I wouldn’t be surprised if since 1908. She
must be here in this country, if I am not
mistaken, since 1908.

“Q. And in what capacity since her ar-
rival? A. What do you mean?

“Q. She was with you for a length of time?
A. Not exactly long, but then she went to
work.

“Q. She was in your employ in 1917 when
your firm moved from Brooklyn to New
York? A. I think I lived in Brooklyn, be-
cause 1917 I came back from Newark to
Brooklyn and she must have been with me.

“Q. And she was in business with you, an
employee? A. No, she was not in business
with me. She went to work and stayed with
me and I never charged her for any board.

“Q. Or lodging? A. Yes, or lodging, while
she was with me. '

“Q. You mean that while she lived with
your household you never charged her for
board or lodging? A. To my knowledge I
never took a cent of Lena Yahre while she
was boarding with me.”
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David Loeb-—Read by Stenographer.
Q. Page 18. A.—

“Q. Did she ever work for Loeb Brothers,
the partnership, after you moved from
Brooklyn to New York? A. No, sir; she

10 never worked for Loeb Brothers.

“Q. What business was she working in at
that time? A. I don’t remember what she
did four years ago—five years ago.

“Q. Well, why didn’t you charge her for
board and lodging? A. Because I didn’t
need her few dollars.

“Q. It was an act of kindness on your
part? A. Yes.

“Q. Was she in good health? A. Yes, sir.

20 “Q. What was she earning at that time? A.
I don’t know exactly. I didn’t ask her, but
I know she was earning nice money.

“Q. As a matter of kindness you never
charged her anything for board and lodg-
ing? A. I personally never charged her.

“Q. Is it not a fact that you didn’t charge
her because she could not afford to pay?
A. I didn’t need her few dollars.

“Q. Did she ever enter the employ of the

30 Ellbee Fur Trading Company? A. Not to
my knowledge.

“Q. You would know it, would you not?
A. I should say I would.

“Q. Was she ever in the employ of Loeb
Bros. Fur Corporation? A. No, sir.

“Q. Do you know in what capacity she is
employed now? Has she not a trade? She
must have some kind of trade if she is work-
ing. A. I don’t know what trade she is work-

40 ing at. I know she was working those years.
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David Loeb—Read by Stenographer.

I think, if I am sure, she was working on
ladies’ waists.

“Q. Ladies’ waists in some factory in New
York? A. In New York or Brooklyn.

“Q. Do you know the names of any of her
employers? A. No, sir.

“Q. Do you know how much she was earn-
ing? A. I don’t know. :

“Q. You used the expression ‘those years.’
What do you mean by ‘those years’? A.
Around 1917.

“Q. How did she loan you the money for
the Ellbee Fur Trading Company—how was
the money loaned or paid by her? A. In
cash.

“Q. You mean in specie? A. What?

“Q. You say in cash—you mean by bills
and silver? A. I don’t remember how she
paid it, in bills or silver. I don’t think she
paid in silver.

“Q. Did she give you a check? A. No, she
used to keep her account with Orliner Bro-
thers,—and—

“Q. Who were they? A. They were
bankers.

“Q. In New York? A. Yes, in New York,
down at Clinton Street or Essex Street, and
they failed, and they took all what she had—
they took her money away, so that’s why she
gave me money. She must have given it in
bills.

“Q. Do you recall her giving it to you? A.
Positively.

“Q. How much did she give you? A. I
don’t remember exactly, but I know she
gave me money. Whatever she gave me is
marked.
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David Loeb—Read by Stenographer.

“Q. You mean in the certificate of incor-
poration? It says that she paid for or sub-
scribed for 20 shares of the capital stock of
the company of the par value of $100 each.

“(Mr. Loeb confers privately with Mr.
Wittenberg.)

“Mr. Franc: I object to the witness speak-
ing private to Mr. Wittenberg, his counsel,
in the course of my examination of the
witness.

“Mr. Wittenberg: He may speak to me
privately if he wishes.

“Q. Do you recall what your sister-in-law,
Lena Yahre, paid you? A. She did not pay
me. }

“Q. Whom did she pay? A. To the com-
pany.

“Q. But you said she gave you the cash. A.
I was President.

“Q. When she gave it to you? A. Not to
me, to the business.

“Q. Didn’t you say that she paid you the
par value of the stock in cash? A. I didn’t
say that she paid it to me.

“Q. You are sure it was paid in cash? A.
I am sure of that.

“Q. How long prior to January, 1921, did
her bankers, Orliner Brothers, fail? A. You
‘want me I shall remember that? I am sorry.
I will have to look that up.

“Q. You have some records? A.I have no
records, but you can find records.

“Q. Did Mollie Flyer, to your knowledge,
pay for the stock for which she subscribed,
namely, 10 shares of the par value of $100
each? A. I think she did.
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Jacob Loeb—Read by Stenographer.

“Q. Were you present? A.I can’t remem-
ber exactly today what happened five years
ago.

“Q. Did David Kellman pay the amount of
his subscription, namely, $2,000 for 20 shares
of the par value of $100 each? A. Yes. 10

“Q. Were you present when he paid? A.
Well, I don’t remember exactly if I was
present, but I know he paid.

“Q. Did he pay by check or cash? A.
Check.

“Q. But you are not certain how Mollie
Flyer paid, whether in checks or cash? A.
I don’t know how she paid.”

Mr. Carpenter: Thatis down to the center 920
of page 23. Then there is something intro-
duced, in the way of an agreement between
them and the State Bank of Brooklyn, and
also some papers introduced in evidence,
but I will call Mr. Franc on that.

Q. Now, then, the testimony of Jacob Loeb; have
you got that there? A. Yes.
Q. Turn to page 20:

“Q. Were not all the old papers of Loeb 30
Brothers—by the old papers I mean papers
two years old and more—kept at 217 West
29th Street at the time of the trial in Jersey
City? A. As I told you, I was not the custo-
dian of those papers and I cannot tell you.
“Q. Whether or not you were the custo-
dian, can you say whether some of them
were kept at 217 West 29th Street? A. 1
cannot.
“Q. Do you know? A. I don’t know. 40
“Q. Did you ever know? A.I may have.”




84
Jacob Loeb—Read by Stenographer.

Q. Now, turn to page 22:

“Q. Do you recall that at one time there
was in business a corporation known as the
Ellbee Fur Trading Corporation? A. Yes.

10 “Q. That was organized January, 1921,
was it not? A. I don’t remember.

“Q. What place of business did that com-
pany have? A. West 26th Street.

“Q. That was 158 West 26th Street? A.
Yes.

“Q. You were secretary and treasurer of
the corporation, were you not? A. Yes.

“Q. David Loeb was president? A. No, sir.

“Q. Never? A.I don’t remember; he may

20 have been.

“Q. Didn’t you report to the State Tax
Commission that you yourself, Jacob Loeb,
were secretary and treasurer, and that the
president was David Loeb and Philip Loeb
was vice-president, and swear to the report
before a notary public in 1922? A. Can I
see the report?

“Q. I cannot show you the report; I can
show you a copy. A. 1 would like to see

30 the report or an authorized copy.
“(Witness is shown and inspects copy of
a report.)

“Q. Is that correct? A.I don’t remember.”
Q. Also on page 24, relating to check stubs, &c.:

“Q. Have the check stubs, bank books
and check vouchers of the account of the
Ellbee Fur Trading Corporation in the First
National Bank of Jersey City been pre-
40 served? A. I don’t think so.
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Jacob Loeb—Read by Stenographer.

“Q. Have they been destroyed? A. Same
answer—I cannot tell.

“Q. When did you last see them? A. Not
for some time.

“Q. Where were they when you last saw

them? A. At 158 West 26th Street, I should
think.

“Q. Are you willing to make search to find
out whether the various bank records of the
Ellbee Fur Trading Corporation are in ex-
istence? A. Yes, sir.”

. Then from page 27:

“Q. As a matter of fact, the business of
Ellbee Fur Trading Company was actively
conducted, was it not, by David Loeb, Philip
and Jacob Loeb? A. Yes.”

. Also on page 40:

“Q. The active managers of the Ellbee Fur
Trading Company were yourself and your
two brothers? A. The active workers? We
worked for the Ellbee.

“Q. And it didn’t have any active workers
outside of yourself and employees? A. One
more man.

“Q. Who was he? A. Mr. Kellman.

“Q. He was a salaried employee? A. I
don’t think so.

“Q. He didn’t get any salary? A. No.

“Q. Did he get dividends? A. Sure; he
was a partner in the business.

“Q. He was one of the stockholders? A.
Yes. :

“Q. And whatever he got out of the busi-
ness was out of the dividends? A. There
weren’t any profits.
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Jacob Loeb—Read by Stenographer.

“Q. Did you have a salary from the Ellbee
Fur Trading Co.? A. Yes.

“Q. How much? A. I think $75.

“Q. Did David Loeb have a salary from
the Ellbee Fur Trading Co.? Were these sal-
aries or drawing accounts? A. I don’t know.

“Q. Did Mr. David Loeb have a salary?
A. 1 suppose he did.

“Q. Do you know how much? A. No.

“Q. You were the treasurer? A. It was
years ago.

“Q. Did Mr. Philip Loeb have a salary? A.
Yes.

“Q. And Mr. Kellman? A. No.

“Q. You don’t remember what the salaries
were? A. Only my own.

“Q. When the Ellbee Fur Trading Co.
commenced business was a new set of books
of account opened up or did it continue the
Loeb Brothers? A. A new set of books, ab-
solutely.

“Q. When the Loeb Bros. Fur Corporation
was organized was a new set of books
opened? New concern and new books—new
books in each case? A. New books for the
new concern.

“Q. So that there should be books of ac-
count for Loeb Brothers partnership; there
should also be books of account for the
Elbee Fur Trading Co.; and there should
be also books of account for Loeb Bros. Fur
Corporation? A. Yes.

“Q. Will you produce the books of ac-
count of these three different corporations
at the next hearing? A. If I can possibly
do so.
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Jacob Loeb—Read by Stenographer.

“Q. Do you know of any reason that
would prevent you from doing it? A. No.”

Q. It then refers here to another record of a suit
in New York. I am now turning to the bottom of
page 166:

“Q. And did the fact that the claim was
impending induce you and your brothers to
organize the Ellbee Fur Trading Co.? A.
There was no claim pending. It was all
settled.

“Q. No, I mean when you organized the
Ellbee Fur Trading Co. which was in Janu-
ary, 1921, you owed a large sum of money
to the State Bank, didn’t you? A. Yes, if
the record says so.

“Q. You did, didn’t you? A. I don’t re-
member. Give me the date.

“Q. You organized the Ellbee Fur Trading
Company by a certificate of incorporation
filed in the office of the Secretary of State on
January 13, 1921, and of which a duplicate
executed original was filed in the office of
the Clerk of the County of New York on
January 15, 1921? A. Yes. And when do
you say we settled with the bank?

“Q. In May, 1921. A. If we intended to do
any credit business we would have to settle
with the bank.

“Q. But you had organized the Ellbee Fur
Trading Co. in anticipation of difficulty with
the bank? A. No, sir.

“Q. In January, 1921, there was nothing
past due? A. I cannot say now.”

Mr. Carpenter: That is all the testimony
we need. ;
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Miss Tamar Wollock, cross.

Q. Miss Wollock, was there presented to you and
marked, an exhibit containing a summons and
complaint of the State Bank against LLoeb Brothers,
and an answer filed by them in that suit? A. There
was, yes.

Mr. Carpenter: Have you got it, Mr.
Franc?

Mr. Franc: Yes. And the reply also, Mr.
Carpenter. (Producing papers and handing
them to counsel.)

Q. Do you remember who produced these
papers? Do you know whether these were pro-
duced by Loeb Brothers, or their attorneys? A.
They were produced by their attorneys.

Q. And given by him to whom? A. Given by
him to Mr. Franc at the examination.

Q. And do you remember this exhibit marked

the original exhibit? A. Yes.

Q. Who marked that? A. This is a copy that I
made and I marked.

Q. From what did you make this copy? A.
From the paper that they had at court.

Q. Is this the original that you made it from?
A. Yes. It is marked with my initials “T. W.”

Cross examination by Mr. Heyman:

Q. All of this testimony which you have pro-
duced under this red cover was taken by you? A.
All of it.

Q. And transcribed by you into this book? A.-
Yes.

Q. You remember the following testimony:

“Q. And some of it was represented by
merchandise in your store and some by mer-
chandise in the warehouse, and they cleaned
you out completely; is that it? A. Accord-
ing to the paper; you can see.
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Further Loeb Testimony Read.

“Q. I am asking you the question. A. We
were cleaned out. After this we were
cleaned out.

“Q. After this agreement was executed
Loeb Brothers had no assets? A. After we
gave everything away to the bank we were
cleaned out—no assets.

“Q. You had no merchandise? A. No.

“Q. You had no accounts receivable? A.
Didn’t amount to nothing.

“Q. How much? A. Didn’t amount to
anything, because if they would be any
amount, a big amount, we would give it away
to the bank.

“Q. You mean to the State Bank? A. Yes.

“Q. They took your notes receivable and
acceptances and accounts receivable, too,
didn’t they, under this agreement? A. Well,
I don’t know. You have the agreement in
front of you. You can read and see what
the agreement says.

“Q. The agreement refers to the fact in
clause 1 that your firm had, prior to the date
of the agreement, assigned to the bank cer-
tain merchandise as collateral security. Is
that the fact? A. If it is in the agreement
it is the fact.

“Q. You don’t quite understand me. A.
Maybe.

“Q. Under this agreement you transfer ab-
solutely all of the stock of goods that you
had previously assigned to the bank merely
as collateral? A. Pardon me, I don’t under-
stand that.

“Q. I want to explain it to you: The agree-
ment in its first clause, clause 1, provides as
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follows: ‘The parties of the second part
(that is, you and your brothers) hereby and
herewith sell, transfer, assign and set over
unto the party of the first part (meaning the
bank) the balance of the goods and any in-
terest therein, which goods were heretofore
assigned by them to it as collateral security
as aforesaid, still remaining in possession of
the party of the first part’ Do you under-
stand that? Furthermore, the agreement in
one of its preambles recites that, “Whereas,
as security for such indebtedness the parties
of the second part (meaning Loeb Brothers)
have heretofore delivered unto the party of
the first part certain goods, wares, and mer-
chandise consisting of raw furs and skins.’

“Now, does that refresh your recollection
as to what the transaction was first with the
bank? A. What I want to say is this: Why
did we fill out that agreement? If we filled
out that agreement, what is the use of asking
me these questions?

“Q. Do you understand the question? A.
I say I don’t understand it.

“Q. Mr. Loeb, the agreement in its recital
refers to the fact that before the agreement
was made, sometime before, Loeb Brothers
had transferred certain raw skins and furs
to the State Bank as collateral security for
the indebtedness of Loeb Brothers to the
State Bank. Do you understand that? A. I
understand, yes.

“Q. Do you recall that that was the fact,
that Loeb Brothers had assigned or trans-
ferred to the State Bank as collateral se-
curity certain raw skins and furs? A. What
do you mean by collateral security?
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“Q. As security, how it had been trans-
ferred. Had it been transferred absolutely
at first? Do you understand? A. I don’t.

“Q. Do you know what it means to trans-
fer absolutely, unconditionally? A. No.”

And so on. That is all.

Mr. Carpenter: I now offer in evidence
the summons and complaint in the suit of
the State Bank against Loeb.

(Admitted and marked Exhibit C-10.)

JACOB R. WORTENDYKE, resuming the stand,
testified as follows:

Direct examination by Mr. Carpenter resumed :

Q. Now, Mr. Wortendyke, you have had a hard
time, I understand, trying to get these papers? A.
Yes, sir.

Q. Have you got the Ellbee Fur Trading Com-
pany record there? A. You want the record of
the delivery of the documents?

Q. Yes. What do you find about that? A.
Have you that schedule?

Q. Mr. Heyman has that.

(Counsel hands paper to Mr. Carptener.)

Q. Suppose you .identify that book. A. This is
just a memorandum of the letters of credit, to-
gether with the delivery of the documents.

Q. This is a daily record you keep, day by day?
A. Oh no, just as these are issued.

Q. Is this one of the letters of credit that the
bank issues? A. Yes.

Q. Let us go to the first one. A. That is made
out July 9, 1922.
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Jacob R. Wortendyke, redirect.

Q. That is the first one? A. Yes.

Q. Let us get those that are paid out before
August 28. A. This is No. 1207 in favor of Robert
Little & Co. 700 pounds. The original documents
were delivered August 5th. These were apparently
made to the Ellbee Fur Trading Company Au-

gust 16th.
By Mr. Heyman:

Q. Duplicate was delivered August 16th? A.
Yes.

Q. Will you please explain why duplicates were
delivered. A. Well, they are issued in duplicate
on the other side and are forwarded here. The
original always usually has the consular invoice
and the others have not. They come in series of
three, usually.

Q. And the original is sufficient to admit the
withdrawal of the merchandise? A. Oh, yes.

Examination by Mr. Carpenter resumed:

Q. This shows what? A. That on May 2nd it
was issued.

Q. And it was entered in that book then? A.
This is on August 29th.

Q. The number of it was what? A. S1207 to
Robert Little & Co., Sydney, Australia, on account
of the Ellbee Fur Trading Company, New York,
June 1, 1922, 90 days sight draft, and it came in
on July 11th, an invoice for that amount of goods,
being goods to the value of 740 pounds 8 shillings
and 9 pence; bill of lading issued by the steam-
ship Easterner; and also invoice for 876 pounds;
17:3.

Q. What is this, Ellbee Fur Trading Co. A. C.
Robinson? A. That was delivered to somebody

from their office.
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Q. (By the Court.) This is the signature of the
man who received it? A. Yes.

Q. Now, on the right-hand side of this book,
what does this 6800 mean? A. That is the amount
of the note.

Q. And that amount of money, $7,124.49 is what
it is in English money? A. Yes.

Q. And that was paid you when? A. October
17, 1922.

Q. And that was paid on October 17, 1922, by a
charge against the bank account? A. Yes, sir.

Q. Now, August 5th you got the invoice? A.
Those are duplicates.

Q. When was this posted in this book, “Paid up
to October 17th,” October 17, 1922? A. Yes.

Q. Now, you got on that day, August 5th, an in-
voice for that amount of money, $876? A. Con-
sular invoice.

Q. And insurance policy and bill of lading ss.
Easterner? A. Yes, sir.

Q. You got an invoice also of 740-8-9, total 1606-
2-12; also got a consular invoice, with a certifi-
cate, and you got a second consular invoice, a third
consular invoice, another insurance policy and a
bill of lading on August 16th; what is this? A.
That is a duplicate of this. That is another dupli-
cate.

Mr. Heyman: That is a triplicate.

Q. August 16 you have got a triplicate in here?
A. Yes.

Q. That is a triplicate bill of lading for 9 bales of
rabbit skins. At any rate, you turned these papers
over to the Ellbee Fur Trading Company on August
16th, 1922? A. Yes, sir.

Q. You just turned over the 3rd duplicate? A. I
turned over everything.

40
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Jacob R. Wortendyke, redirect.

Q. Here is another letter of credit, May 12th, to
Robert Little & Company, Sydney, Australia, for
account of Ellbee Fur Trading Company, June 15,
1922, 90 days’ sight for cable charges? A. Cable
charges $6.04.

Q. Cabling that the letter of credit was issued?
A. -Yes,

Q. Letter of credit was extended when? A. July
15th. That was the date of the original expira-
tion.

Q. Extended one month? A. Yes.

Q. Now, then, you received August 30th what?
A. Original bill of lading received July 23rd.

Q. One of the three issues? A. Yes.

Q. On what date? A. July 23, per ss. Cumber-
land.

Q. That means shipped on the Cumberland July
923? A. Yes, and delivered to the Ellbee Fur Trad-
ing Co. on the 10th of August, 1922.

Q. What was delivered on the 10th of August?
A. These documents.

Q. Those came by registered letter, didn’t they?
A. They came to us from the American Exchange
Bank.

Q. Where is the copy you had by mail? A. They
came by hand and by malil, too.

Q. Now, that was for 20 bales of rabbit skins.
What is “R.L.C.”? A. That is a mark.

Q. Here is a consular invoice 976, duplicate 977,
and that is marked “Delivered 8-10-22”? A. Yes.

Q. What is this record of August 30? A. These
are all duplicates.

Q. Still another duplicate? A. Yes.

Q. When were they delivered? A. August 30th.

Q. What is that on September 29th? A. This is
the signature of Aaron Robinson.
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Q. Now the next one. A. That is S1217.

Q. That was issued as a credit to Turner Bros.,
Dunedin, New Zealand; you received those docu-
ments when? A. July 10th.

Q. You received that day invoice for 781-7-6, a
bill for 19-1210, and with it a health certificate,
consular invoice, insurance bill, and bill of lading;
what does this mean on the side here? A. That is
some memorandums made when I was away. I
don’t know what that is.

Q. “London, Oct. 18, 1922 and Oect. 16, 1922”;
what does that mean? A. That is when they were
due in London.

Q. What were due? A. Drafts.

Q. The drafts were due in London on October
18th? A. Yes.

Q. When were these documents delivered to the
Ellbee Fur Trading Company? A. On or about
July 10th.

Q. Now, the 722 B. L., invoice 7380; what is this
here? A. Mailed July 4th.

Q. Now, you have got up here “Paid 1017; is that
the date you charged the amount against the ac-
count of the Ellbee Fur Trading Co.? A. Yes, that
was charged to the account 3462-40-40.

Q. Here is 1234 in favor of Robert Little & Co.,
expiring August 15, 1922. A. Yes.

Q. There wasn’t any draft on that letter of
credit? A. Oh, yes, these drafts are drawn on or
before—

Q. Now, then, there were 30 bales rabbit skins
that came on that trip? A. 10 came in on the first
bill of lading and 20 on the second.

Q. Now, what was the date that they received
the documents on those two shipments? A. Well,
around the 10th of August. They were delivered
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to the Ellbee Fur Trading Company on the 10th
of August.

Q. Now, when was that draft due and payabler
A. October 21, 1922.

Q. Now, the other draft of Turner Bros. New
Zealand, when was that draft due, S 1217; due after
August 28th, wasn’t it, after the attachment? A.
Yes.

Q. Now, then, the draft on letter of credit S 1216,
was due after August 28th, wasn’t it? A. Yes.

Q. And the draft on this first one of S 1208 was
due July 7th and paid, so that that is not con-
cerned in this controversy at all? A. No.

Q. Now, the one 1207; when was the draft on
that due? A. On or about October 17th.

Q. And you didn’t demand payment of any of
these transactions until October 17th, at the
earliest? A. No.

Mr. Heyman: He couldn’t.

Q. Now, when you sent these documents over by
mail, either the first, second or third copy, did you
keep a copy of the letter by which you transmitted
the copy? A. No.

Q. Didn’t you have the regular form? A. No.

Q. How did you send them? A. Stuck them in
an envelope.

Q. Without any letter at all? A. No.

Q. Did you keep a mailing book, or is this the
only record you have? A. That’s the .only record
we have.

Q. That is all the record you have regarding
these letters of credit? A. Yes.

Q. Now, I just happen to catch “balance con-
tract”; did you keep anything like that on this?
A. No, that contract is made by exchange.
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Recross examination by Mr. Heyman:

Q. I would just like to check each one separately.
Which one is that? A. 1207.

Q. That is this? A. Yes.

Q. Just put that over there. Now, the next? A.
1216 is the next. Then 1217, and 259.

Q. 1234; have you got that? A. 1259 is missing.
That is the copy we have; we haven’t got the
original here.

Q. What is S 1295, dated August 11, 1922, on
Oscar Curtis, expires Sept. 10, 1922, 9 days sight,
due Sep. 6, 1922? A. Cable $19.13; cable $6.70;
cable $1.60.

Q. Take invoice 816 pounds, specification sheet
and guarantee of weight, consular invoice, insur-
ance, bill of lading, steamship Ventura, 11 bales
rabbit skins; now, will you be kind enough to tell
us when that was received by you? A. The orig-

inals were received September 15, 1922, the dupli-
cates, October 5th, and the triplicates October 24th.
Q. That covers all five? A. Yes.

By Mr. Carpenter:

Q. What was the date that those papers were
delivered to the Ellbee Fur Trading Company? A.
The 15th of September, 1922.

Q. How were you paid for that, Mr. Worten-
dyke? A. We were paid for that by receiving
notes.

Q. Have you got those notes here? A. No.

Q. Whose notes were they? A. Various notes.
Those were the notes that were received in pay-
ment of various bills of lading.

Q. In other words, they were, presumably, a
series of customer’s notes that were made to the
order of the Ellbee Fur Trading Co., or endorsed

10
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to their order, and then deposited with the First
National Bank of Jersey City? A. Yes.

(Offered and admitted in evidence and
marked Exhibit C-11.)

Q. Now, Mr. Wortendyke, did the bank receive
those negotiable instruments about the same time
you got that so-called indemnity agreement? A.
It did not.

Q. Before the indemnity agreement? A. After
the indemnity agreement.

Q. About two weeks after? A. I don’t know.

Q. Did you give them any cash when they de-
posited these notes? A. We didn’t give them any
cash at all; we took those in payment of the letters
of credit.

Q. How much did you realize on those bills re-
ceivable, which show an aggregate of about $6,000?
A. In the neighborhood of eleven or twelve thou-
sand dollars.

Q. There were four of these that were protested
for non-payment? A. Yes, sir.

Q. Now, was this money that you realized on
these instruments used to pay subsequent letters
of credit, or those already in effect at that time?
A. The money was used for those that had already
been guaranteed.

Q. Did you later get any recovery on any of
those protested ones? A. I think we did.

Q. So that you realized, all together, more than
$12,000? A. Well, we applied what we needed to
paying the letters of credit.

Q. What did you do with the rest? A. Gave
them a check back.

Q. Was there ever as much as a thousand dollars
turned back? A. Never.
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Q. Do you remember about when you turned
this back to them? A. About the date of this.

Q. Now, I would like to know, Mr. Wortendyke,
when those goods evidenced by the bills of lading
arrived in this case with reference to the 28th of
August. The bills of lading came through ahead
of the goods, didn’t they? A. Yes.

Q. The bank had some hold on those goods, even
after you sent over the first lot of papers? A. 1
suppose so.

Q. You say you delivered these documents to the
Ellbee Fur Trading Company on August 16th? A.
Yes, sir.

Q. Whereabouts were the 9 bales of rabbit skins
at that time?

Mr. Heyman: I object. It is immaterial
where they were. We are only concerned
with the documents.

Mr. Carpenter: I merely want to know
what the situation was on August 28th.

Q. Where were the goods on August 28th? A.
I don’t know. ‘

Q. Do you know whether they had been un-
loaded from the steamship? A. I don’t.

Q. Did you have any separate written agreement
or understanding with the Ellbee Fur Trading
Company at the time you surrendered these docu-
ments mentioned in this?

The Court: That, of course, is subject to
the same objection.

A. No, we had not that agreement, we only had
a demand note.

Q. And you then, with nothing but the demand
note in your hands, surrendered to the Ellbee Fur
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Trading Company on August 16th all the collateral
on this loan you had, namely, the bill of lading?

Mr. Heyman: I object to that.

A. We received nothing for this collateral ex-
cept the demand note.

Q. Did you have in the hands of the bank at the
time this attachment was levied on August 18th,
1922, any shipping documents, such as bills of lad-
ing and so forth, that accompanied the sight draft
drawn against any of these goods? A. No.

Q. Did you ever demand any of those goods
back? A. We did not.

Q. Why was it you didn’t put with the regular
account of the Ellbee Fur Trading Company a
transcript of these various items that were given
to you to collect and which you did collect after
the 28th of August? A. Because I couldn’t do it.
They didn’t go through the Ellbee Fur Trading
Company account. We accepted them in payment
of the bills of lading or drafts.

Q. What bills of lading? A. These.

Q. Which particular ones? A. Well, 1216 for
2,000 pounds, and S 1216 of $9,932.20.

Q. Now, the next one. A. The next one was,
Robert Little & Co. 1269 2,800 pounds, paid Nov.
9, $11,921.03. 1295, Oscar Curtis, paid December
14, 1922, $3,735.59.

Q. Were those all paid with the money in bank
and the proceeds of the notes? A. Yes.

Q. Now, was there any agreement that these
notes were taken in satisfaction of the liability of
the bank on those letters of credit? A. No, taken
in payment of the drafts.

Q. Who arranged that, Mr. Wortendyke; did
you? A. No, I did not.
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Q. Can you tell who did arrange it? A. No, I
couldn’t; I couldn’t tell you whether the agreement
provided for it or not.

Q. What do you say about the agreement? A.
These notes were accepted in payment of drafts for
these letters of credit.

Q. And that was for these drafts? A. Yes.

Q. And that is about $27,000? A. More than
that; about $25,000.

Recess until 10 o’clock tomorrow.

Hearing of Wednesday, April 14, 1926, 10 A. M.
All counsel present as before.

JACOB R. WORTENDYKE, resuming the stand,
testified as follows:

Examination by Mr. Carpenter (continued) :

Q. Mr. Wortendyke, did you find those deposit
tickets? A. I found two deposit tickets; that’s all
I could find.

Q. Now, the first deposit ticket you have pro-
duced is one of the Ellbee Fur Trading Company,
dated February 28, 1921, of those checks of $1,500,
and another item of $674.03, making a total of
$2,174.03, and that is stamped “Delivered by mail”?
A. No, “Received by mail.”

Q. That’s right, “Received by mail”; and the sec-
ond deposit ticket is of the same company, dated
March 2, 1921, for the following items under the
head of “Checks”: $94, and under that $1,000;
under that $216.66; and, again, $3,500, making a
total of $4,810.66; and in front of the deposit of
$1,000 and in front of the deposit of $3,500 are the
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words, in pencil, “certified.” I suppose you have
no independent recollection of that at all. A. No.

Q. It probably never came to you? A. No.

Q. Could you find any other tickets? A. No.

Q. Couldn’t locate any others? A. No.

Q. You probably have them down in the vault.
A. They’re some place down in the store-room.

Q. Now, Mr. Wortendyke, I'm a little confused
about the transaction that took place with refer-
ence to these letters of credit, and I want you to try
to straighten me out. How did you guarantee the
American Exchange National Bank at the time that
it issued these letters of credit; did you give them
any written request to issue? A. We requested an
issue, yes.

Q. Did you do that in writng? A. Oh yes, on
our regular forms.

Q. Now, that is the only thing that you gave—
this slip is the only thing that you gave the Amer-
ican Exchange National as showing your obliga-
tion to them, and it was upon this that they issued
the letter of credit in each case? A. Yes, the only
application.

Q. There was a separate letter called “an ap-
plication”? A. Yes.

Q. Have you got one of those applications? A.
I have not.

Q. That is kept by them? A. Yes.

Q. (By the Court.) Is there a guarantee con-
tained in that form? A. No.

Q. Your blank is an application to them to issue
the letter of credit? A. Yes.

Q. And that shows to whom it is to be issued,
and the amount, and what the terms are? A. Yes.

Q. Is that signed at all by the Ellbee Fur Trading
Co.? A. No.
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Q. Not signed by them at all, just by your bank?
A. That’s all.

Q. Did you keep a copy of that? A. No.

Q. Now, at the time you sent that over what did
you get as evidencing the obligation of your cus-
tomer to you by reason of that letter of credit—
by reason of your becoming obligated to the Amer-
ican Exchange? What did you get from your cus-
tomer? A. Their demand note.

Q. Did you enter those demand notes in your
note-book? A. No.

Q. Did you have in your bank a book in which
you entered all bills that you purchased? A. We
did.

Q. Or any notes that you received for collection?
A. We did.

Q. Did you put these demand notes in those
records? A. No, attach them to the letter.

Q. To show the obligation of the Ellbee Fur
Trading Company to your bank? A. Yes.

Q. By reason of your having become obligated
to the American Exchange National on those let-
ters of credit? A. Yes.

Q. When did you first put a record on your
books of your obligation, either on the sight draft
or your obligation on the letter of credit? A. On
the day I received the letter from the American
Exchange Bank.

Q. What did you put on the books then? A. A
record of the letter.

Q. In what book did you put that? A. Foreign
exchange book.

Q. That you produced here yesterday? A. Yes.

Q. Take the one of June 8th; the amount on the
second page of that is what you refer to as your
obligation? A. Yes.
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Q. Did you put a record of that letter of credit
or obligation anywhere except in that book? A.
No.

Q. Now, did you debit the Ellbee Fur Trading
Company account with that amount of money? A.
We did not.

Q. Or did you credit them with that amount of
money, or an equivalent, at any time? A. 1 did
not.

Q. Or did you credit them with the note? A.
We did not.

Q. On June 9th you entered up the letter of
credit of 3,000 pounds; that is evidenced by the
first letter of credit, dated New York, June 8, 1922,
No. 12342 A. Yes.

Q. Now, as a matter of fact, you had applied for
the letter of credit before the day you put it in
your book on the 29th? A. Either a day or two
or three days before.

Q. Now, it is called “Commercial letter of
credit,” 1234? A. Yes.

Q. In fact, they were all commercial letters of
credit? A. Yes.

Q. It wasn’t until June 10th, the day after you
entered your record up in your book that you got
the demand note from the fur trading company?
A. Yes.

Q. Why did you take a demand note for the
amount of $15,000 when the letter of credit was
3,000 pounds? A. That was an arbitrary amount
to cover the letter of credit.

Q. Now, the rate of exchange on that day was
a great deal less than $5 a pound sterling? A. Yes.

Q. You simply took an arbitrary amount to more
than cover the amount of the obligation? A. Yes.

Q. Now, did you ever charge the Ellbee Fur
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Trading Company with the amounts of these de-
mand notes? A. I did not.

Q. You made it a practice in 1922, as soon as
you took a promissory note which was effective,
or any demand note or any note that was effective,
as soon as it became effective, to put on the stamp?
A. Xes,

Q. Why didn’t you put a stamp on these demand
notes? A. Why, I couldn’t really tell you.

Q. Whenever you took a customer’s note as an
obligation to the bank wasn’t it your custom to
either debit or credit the customer’s account? A.
It depends upon what the note was for.

Q. In the ordinary business transaction where
yvou took the customer’s note.

Mr. Heyman: I object, on the ground as
immaterial. What difference does it make

what a business man did in a transaction
of that kind.

The Court: He is cross examining this
witness.

Mr. Carpenter: I am really calling him
out of the enemy’s camp, that’s all.

Mr. Heyman: But he is not a hostile wit-

ness.

Mr. Carpenter: No, he doesn’t know what
hostility is.

The Court: If he were a hostile witness
it would be permissible to affect his credi-
bility.

Mr. Carpenter: I don’t want to affect his
credibility.

Q. What in your bank is the customary, usual
business transaction, to show that this is not as
Mr. Heyman contends, a usual business transaction,
or a usual transaction?
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The Court: Of course, it isn’t the usual
transaction with which we are all so famil-
iar; it was a transaction whereby the bank
had placed its credit on behalf of this de-
positor and was taking its security. They
might have taken, if fortunate enough, a
mortgage, merely as a pledge.

Mr. Heyman: Yes, for ten times the
amount and charged off the amount which
we actually had to pay when these drafts
came through.

Q. Let me put it this way: You had nothing else
than these demand notes to indicate that the Ell-
bee Fur Trading Company ever promised to pay
you what you might have to pay on the letters of
credit? A. No.

Q. This is the next thing I want to clear up:
When the draft drawn against this letter of credit
came in it was a draft payable 90 days after sight,
or after acceptance? A. To the American Ex-
change Bank.

Q. And that bank in accepting this draft—what-
ever draft was drawn against the letter of credit—
acted as merely your agent in accepting it? A.
Yes.

Q. And it was payable at your bank? A. No, sir.

Q. To the American Exchange? A. American
Exchange. I really don’t know where it was pay-
able, but it was apparently accepted and payable
at the office of the American Exchange Bank.

Q. You never saw the drafts? A. No.

Q. When was the first sight draft payable on any
of these letters of credit? A. (Witness referring
to book.) October 21st.

Q. October 21st was one of them? A. Yes, and
October 17, another.
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Q. None of these drafts matured before the first
of October, did they? A. No.

Q. Now, on each one of these letters of credit
documents came in after August 28th? A. Sep-
tember 15th there was one.

Q. That was a letter of credit issued August 11th,
S 1295 for 665 pounds, as originally issued, and
later increased on what date? A. I can’t tell you
exactly what date that was increased.

Q. But it was later increased to 820 pounds? A.
Yes.

Q. Now, on September 15th you received docu-
ments on that? A. Yes.

Q. Consisting of an invoice for 816 pounds, speci-
fication sheet and guarantee, consular invoice, in-
surance, bill of lading for 11 bales of rabbit skins?
A. Yes, sir.

Q. You have nothing to show what the value of
those rabbit skins were except the invoice for the
amount of 816 pounds? A. Yes.

Q. Have you got anything showing the date
when the draft was accepted? A. I have not.

Q. Was it accepted before or after August 28th,
1920? A. I couldn’t tell you that.

Q. Presumably, it was about September 15th,
wasn’t it? A. I imagine it was.

Q. A day or two before or a day or two after?
A. Yes.

Q. Because the fact is, the documents came
through with the sight draft and presumably they
had to be forwarded right over to you within a
day or two by the American Exchange Bank? A.
That’s right.

Q. Do you happen to know how long it would
take for the merchandise to come from Australia
by the ship? A. No, I don’t.
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Q. Now, can you give me the date after those
documents came in on September 15th they were
delivered to the Ellbee Fur Trading Co.? A. No,
I can’t. I imagine they were delivered immedi-
ately.

Q. September 15th or thereafter? A. Yes.

Q. Did your bank get anything in lieu of those
documents when you surrendered them? A. No.

Q. Now, then, I would like you to tell me what
was the purpose of this agreement C-5 that was
dated on the 13th of October, 1922, and given by
the Ellbee Fur Trading Company to the First Na-
tional Bank. A. I don’t know; probably the Presi-
dent of the bank.

Q. Was that Mr. Edwards? A. Yes.

Q. Do you know who drew the agreement? A. I
do not. Probably Mr. David F. Edwards.

Q. Why do you say Mr. David F. Edwards? A.
Because he was counsel for the bank at the time.

Mr. Theodore Rurode: 1 will state now
that I drew it. Nobody suggested it to me;
I did it out of an abundance of caution, so
that if we paid this money to ourselves, as I
claim we had a right to do to set off any
debt, and any court held otherwise at any
time and we wanted to charge the Ellbee
Fur Trading Company with that amount,
they couldn’t set up that we paid ourselves
out of funds on deposit with us.

Mr. Carpenter: And you did that for the
First National Bank, that’s all?

Mr. Rurode: Yes.

Q. Now, Mr. Wortendyke, I see that this agree-
ment is signed by D. Kellman, President of the
Ellbee Fur Trading Co., although it is dated the
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13th of October, 1922, and by Jacob Loeb, as Sec-
retary; did you make any inquiry to see who, in
fact, was the president of that corporation at that
time? A. I did not.

Q. Or ask for certified copies of their resolu-
tions? A. I did not.

Mr. Heyman: That copy has the seal of
the corporation on it, Mr. Carpenter.

Mr. Carpenter: But it is not acknowl-
edged.

Q. What was the date that those customers’ notes
were demanded from the Ellbee Fur Trading Com-
pany, Mr. Wortendyke, as shown on Exhibit C-117?
A. I couldn’t tell you.

Q. Now, the aggregate of those notes, all to-
gether, was around $25,000, wasn’t it; or $11,000
and $12,000, was it? A. (After figuring on paper.)
About $21,000 or $22,000.

Q. Now, did you at any time lend any money to
the Ellbee Fur Trading Company on the note of
that company alone? A. No, we did not.

Q. Did you at any time lend any money to that
company on its notes endorsed by anybody—I
mean, endorsed either by Loeb or somebody else?
A. No.

Q. You also had in the bank not only the notes
shown on C-11 that were delivered to you in Oc-
tober, but you also had a series that are shown
on Exhibit C-7 that came in on July 27 and August
23rd, did you not? A. We did.

Q. These on Exhibit C-7, were they purchased by
the bank? A. They were discounted by the bank.

Q. And are the amounts of those notes shown
on the transcript of the account of the Ellbee Fur
Trading Company? A. Only in a total.
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Q. Can you tell me where it appears on that ac-
count, Mr. Wortendyke? Was it before or after the
date of the notes paid by the customer? A. What
do you mean? They were discounted before ma-

turity.

Q. And the proceeds credited to the Ellbee Fur
Trading Company account? A. Yes.

Q. So that you didn’t have any money coming in
on that for the Ellbee Fur Trading Company after
the attachment? A. No.

Q. Whatever came in came in to you? A. Yes.

Q. Now, Mr. Wortendyke, when the bank re-
ceived these customer’s notes from the Ellbee Fur
Trading Company on October 27th and November
9, as shown by Exhibit C-11, in what book or rec-
ord of the bank did you enter them? A. In the
discount book and the bill book of which that is
a transcript.

Q. This has at the top “Cashier’s Account”; does
that correspond with the bill book? A. That is
a part of the bill book.

Q. Now, then, was the agreement between the
bank and the Ellbee Fur Trading Company, re-
specting these notes shown on Exhibit C-11, made
with you as representing the bank or somebody
else? A. No.

Q. Somebody else? A. Somebody else, yes.

Q. Were you present when it was made? A. I
was not.

Q. With whom was the agreement made—what
representative of the bank—as shown by this ex-
hibit, before the notes were turned over to them?
A. T couldn’t tell you that.

Q. At the time that the first of these notes was
received by the bank on October 27, 1922, had the
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bank demanded payment of the Ellbee Fur Trad-
ing Co. of any money? A. They had not.

Q. On November 9th when you got the second
lot of these notes shown on Exhibit C-11, had the
bank demanded any payment from the Ellbee Fur
Trading Company? A. They had not.

Q. They were just really turning over to the bank
additional security that you demanded, to secure
the bank for the amounts of those drafts that
were drawn against the letters of credit? A. They
were turned over in payment of the drafts which
we guaranteed.

Q. All of the drafts drawn against those letters
of credit had matured before October 27th, 1922,
hadn’t they? A. The last one I think matured in
December.

Q. Have you got the amount of that draft, Mr.
Wortendyke? A. It was charged to us by the
American Exhange Bank on December 6th.

Q. What was the amount? A. $3,700.

Q. That was the Curtiss transaction? A. That
was the Curtiss transaction. I think that was
$£3,740—3740 odd dollars.

Q. That was S1295? A. Yes.

Q. Now, then, the date that you charged off two
items against the Ellbee Fur Trading Company ac-
count, namely, October 17 $10,587.13, and October
22, $11,209.68, had you before making those write-
offs or charge-offs made any demand on the Ellbee
Fur Trading Company for payment? Or did you
just charge them off? A. Just charged them off.

Q. Can you say whether or not those were the
dates on which the two drafts $290 sight drafts
matured? A. No; I can tell you pretty near. Oc-
tober 17th was the letter of credit No. 1207 for
$7,124.49 and No. 1217 for $3,462.44.




10

20

30

40

112
Jacob R. Wortendyke, redirect.

Q. Aggregating how much? A. $10,586.93.

Q. Now, then, on October 22nd two drafts ma-
tured that aggregate $11,209.68? A. One draft.

Q. And the amount you charged off included
interest and all your charges? A. Yes.

Q. And the amount of money you paid on the
draft as well? A. Yes.

Q. How much money was due you, or to become
due you, on October 22nd on your outstanding
guarantee? A. After the charge?

Q. Yes, after the charge. A. About $25,000.
$25,607.36.

Q. That was what remained on October 22nd
after charging off those two amounts on October
17, and 22? A. Yes.

Q. Now, in satisfaction of that amount, $25,-
607.36, you took the notes receivable as shown by
Exhibit C-11, which were given to you by the Ell-
bee Fur Trading Co. on October 27th and Novem-
ber 9th; is that right? A. Yes.

Q. Between October 22 and October 27, when you
got the first bunch of these notes did any other
obligation of the Ellbee Fur Trading Company
become due? 1 mean, any other obligation con-
stituting a part of the $25,607.36? A. No.

Q. Then everything had matured excepting that
draft which had become due on the 6th of Sep-
tember— A. No, wait a minute; you are talking
about October, 1922.

Q. I say October 22nd there remained due you
already drafts that matured thereafter? A. Yes.

Q. Everything had matured by that time, ex-
cepting this draft that became due September 6th;
am I right about that? A. No, I don’t quite get
you on that. No, there was due after October 22nd
approximately that amount of unpaid guarantee
drafts.
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Q. The last one became due, December 6th, you
said? A. Yes, that came due December 6th.

Q. But the Curtiss draft had matured on or prior
to October 22nd? A. November 9th was the last
credit.

Q. There was a draft that matured on November
9th? A. Yes.

Q. I slipped that; what one was that? A. R. Lit-
tle & Company, Sydney, Australia.

Q. How much was that? A. $11,921.03.

Q. That matured November 9th, 19227

Mr. Heyman: The last draft is S 1269.

Q. And then the next one was one of December
6th? A. December 6th.

Q. That was how much? A. $3,735.59.

Q. Now, isn’t a fact, Mr. Wortendyke, that some
others had matured before October 22nd that you
weren’t able to cover or at the time you got these
notes receivable on October 27th?

The Court: What do you mean by
“cover”?

Mr. Carpenter: Well, this amount in the
bank account theoretically covered the
amount of their claim, and I am wondering
what other obligations had matured.

Q. What was the next obligation that matured
before November 9th? Here is another one I call
your attention to, a letter of credit, 1216, R. Little
& Company, for 2,000 pounds. When did that
mature, the draft against that one? A. October
17th.

Q. Well, that is one you haven’t given us. A.
Wait a minute; that was paid October 28th.

Q. Matured October 28th—on draft 1216, for how
much money? A. $9,950.75.

10

20

30

40
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Q. That included all of your charges, interest
and everything? A. Yes, sir.

Q. Now, have you made this so-called offset—
the last one of October 22nd? What was the
amount of obligations of the Ellbee Fur Trading
Company to you that had matured? A. I didn’t
quite get you, Mr. Carpenter; I don’t understand
that.

Q. Well, in other words, On October 22nd, when
you charged off the last draft against the account
were there any other obligations to the bank that
had matured that aggregated $25,607.36 on that
day, or did they all fall due later? A. Fell due
later.

Q. Had any checks of the Ellbee Fur Trading
Company gone to protest before October 22, 19227?

Mr. Heyman: 1 object to that. What dif-
ference does it make.

Mr. Carpenter: I want to show the pay-
ment of their obligations—how prompt they
were.

Mr. Heyman: I still object as immaterial.
What difference does that make?

Mr. Carpenter: It would make a differ-
ence if they were letting their obligations go
to protest, or that the bank had any knowl-
edge that they were insolvent and unable
to pay their debts.

The Court: On the marshalling of assets.

Mr. Carpenter: The preferential transfer
of these accounts receivable by the Ellbee
Fur Trading Company to the bank.

Mr. Heyman: There is no question of pay-
ment involved in this case. It is immaterial
whether they preferred themselves, because
they had a right to prefer themselves.
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The Court: I am going to sustain the ob-
jection.

Mr. Carpenter: You don’t think that I am
entitled to that?

The Court: No.

Q. Now, the Ellbee Fur Trading Company at no
time went into bankruptcy, did it?

Mr. Heyman: 1 object to that, on the
ground that this witness is not competent to
say whether or not they did.

Q. To your knowledge? A. No.

Q. You never heard of it? A. I never heard of it.

Q. Did the Ellbee Fur Trading Company, to
your knowledge, ever suspend payment? A. Not
to my knowledge.

Q. Have you got any correspondence, Mr. Wor-
tendyke, between the bank and the Ellbee Fur
Trading Company, regarding any of these matters?
A. I have not.

Q. Have you looked to see whether there is or
not? A. I am sure there is not.

Q. Have you any correspondence with David
or Philip Loeb about this transaction? A. No.

Q. Was your dealings with them personally, or
over the telephone, or otherwise? A. I would say,
always by word of mouth.

Q. What did you do, Mr. Wortendyke, with any
of these customer’s notes shown on Exhibit C-11?
I see that there are records of four of them being
protested; what was done with those four pro-
tested notes? A. Well, I can’t tell you that. I can
tell you what probably was done with them:: They
were notified and taken up.

Q. The bank then got all of those twenty-three
thousand and some odd dollars? A. It did.




116
Jacob R. Wortendyke, redirect.

Q. Were they taken up by the Ellbee Fur Trad-
ing Company? A. I presume so.

Q. When they were taken up I suppose the pro-
test fees were paid by whoever took them up? A.
Yes.

Q. You haven’t any record of who that was? A.
No.

Q. And you said this was being kept as a
separate account by the bank? Didn’t you say
that? A. Separate card as a memorandum.

Q. Without charging it to anybody; you just
added it to the obligation? A. The notes were re-
turned with the protest certificate, and they were
carried until they were taken up.

Q. And that is what you did in this case? A.
That is what I presume was done. That is our
regular course.

Mr. Heyman: I want to ask Mr. Carpen-
ter whether he desires us to prove the fact
that the records were moved twice between
the period of 1921 and 1926. I understand
that all of these records which we have pro-
duced were moved from here across the
street and back again.

Mr. Carpenter: I am not questioning any-
thing that Mr. Wortendyke says at all.

Mr. Heyman: I want to show why, on
such short notice it is impossible to get these
slips.

Examination by the Court:

Q. Mr. Wortendyke, will you explain this letter-
of-credit business; or, will you tell me this: You,
upon the application of the depositor request the
American Exchange Bank to issue letters of credit,
and, I understand from your general testimony,
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that thereupon you became liable—you guarantee
impliedly, not actually but impliedly guarantee
that bank? A. Yes.

Q. Now, when the assignor sends on his bill of
lading and all the other paraphenalia, that was all
that was presented, was it, to the American Ex-
change Bank? A. Yes.

Q. And taken by that bank and transmitted to
you? A. Yes.

Q. Why was it it came to you? A. Because they
opened credit for us at our request for the account
of our dealer.

Q. They treat you exactly as if you were the
borrower and you were the assignee? A. Yes.

Mr. Heyman: Does your Honor see the
language of this request, “as our agents”?
The Court: Yes.

By Mr. Heyman:

Q. Does the First National Bank have an actual
written guarantee from the American Exchange
Bank of the payment of the letter of credit? A.
Yes.

Mr. Carpenter: Complainant offers New
York Stock Corporation Law, Section 55, and
calls the Court’s attention to the following
provisions in Section 55:

Each director shall be a stockholder un-
less otherwise provided in the certificate
of incorporation or in a by-law adopted

by a stockholders’ meeting.

Section 60 of that law provides:

The directors of a stock corporation
may appoint or elect from their number
a president.
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That was the law of 1920 and subsequent.
Now, with that and the evidence that I have
offered we rest.

Mr. Heyman: The defendants rest.

(Stenographic report of remarks of court at close
of final hearing, Apr. 14, 1926, by A. R. Bailey,
official shorthand reporter Chancery Court. This
is hasty transcript for convenience of counsel and
not for publication.)

The Court: The facts I think are very simple—
that this is a creditor’s bill to reach the assets of a
debtor. I will say this to you, Mr. Heyman, that I
have no quarrel with anything in your brief on
the subject of distinct personalities of the Ellbee
Fur Trading Company. I don’t consider that of
any moment, as I understand the theory of the
complainant’s bill. This might just as well have
been behind some natural individual, but they
happened to choose a corporation. Usually, of
course, a man puts assets in the name of his wife,
or some relative or trusted friend. I am convinced
from the testimony that the defendants met, after
having become indebted to the complainant and
conceived the scheme of defrauding him by erect-
ing the barrier of the Fur Trading Company and
investing all their assets therein. After hearing the
testimony and admissions made by these people,
there is enough in this to convince me that it is a
fraudulent scheme.

That being so, it seems to me it is only a question
as to whether or not the complainant has an equity
to be enforced under the doctrine of marshalling.
I understand Mr. Carpenter maintains that the
bank had two ways in which it might satisfy its
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claim against the Loebs (of course, now I am as-
suming that the Loebs and the Loeb Company are
one and the same), and that one of his claims is,
the bank could have resorted to another source of
revenue to pay itself, but chose to take the only
fund or property of the other defendants that the
complainant knew of, and thereby wiped the com-
pany out of all opportunity to satisfy its debt. Is
that it?

Mr. Carpenter: That is a part of it.
They had no right to take assets as they did. I
think we can argue that now.

The Court: And not wait to put in any briefs?

Mr. Carpenter: Yes.

The Court: I don’t think I will hear argument
at this time. I have this other case waiting to be
finished. I think even after I have heard the argu-
ments I might not be able to come to an immedi-
ate decision, and if that is so it would be much

* * *

more helpful for me to have written briefs.

Mr. Carpenter: I will not have to brief, then,
the question of identity of Loeb Brothers?

The Court: It will resolve itself, then, into two
questions of law,—the right to set-off and to mar-
shall. I do not understand that the effort made by
the sheriff to attach the money in the account of
the Loeb Company, not a party to the attachment
proceeding, could be effective. That is why you
came into this court. I don’t think there is any
dispute about that, Mr. Heyman.

Mr. Franc: In New York, the practice is, if the
attaching officer is willing to go ahead he can dis-
regard the entity in whose name the debtor has

placed his property, but you can go in and reach
it with a bill in equity, as in this case.
Mr. Rurode: Maybe so, where there is tangible
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property that he can physically take hold of; but
if he takes my property I can sue him for damages.
But when he comes in and seeks something at any
time he has got to have garnishee proceedings. :

That is the law in New Jersey.

Mr. Heyman: I understand that it has to be
based entirely upon a suit.

The Court: Of course there must be a judgment
or attachment to maintain a creditor’s bill.

Exhibit C-1.
(Notice to Produce.)
IN CHANCERY OF NEW JERSEY

1

Jou~ EvLiau Bopy, trading as J. E.
Bopny & Co.,

Complainant, :
On Bill &c.

D. Notice to Produce.

Davip LoEs, et als.,
Defendants.

)

To Davip F. EDwARDs, Es(.
Solicitor of Defendant,
Ellbee Fur Trading Company, Inc.

Take Norice that you as solicitor of Elbee Fur
Trading Company, Inc. and defendant Ellbee Fur
Trading Company, Inc., are hereby required to
produce on the trial of the above entitled cause
the following books, papers, and documents of
defendant Ellbee Fur Trading Company, Inc.:

(1) The said defendant’s copy of its Certificate
of Incorporation.




121
Exhibilts.

(2) Said defendant’s Minute Book from the time
of the organization of said Company to the date
hereof.

(3) Said defendant’s stock certificate book show-
ing the issuance and cancellation of all shares of
stock from the date of the organization of said
Company to the date hereof, and showing all trans-
fers of stock, and present stockholders of said Com-
pany.

(4) Said defendant’s stock ledger and transfer
book.

(5) Said defendant’s ledgers, cash books, jour-
nals, check books and bank deposit books from the
date of the incorporation of said company to the
date hereof.

(6) All original bills of sale, deeds and agree-
ments whereby all and every item of real and per-

sonal property was conveyed to said corporation at
and between its organization and to the date of
the attachment herein, and in particular all bills
of sale and other instruments from David Loeb,
Philip Loeb and Jacob Loeb, partners trading as
I.oeb Bros., or one or more of them, to Ellbee Fur
Trading Company.

(7) Also all evidences of moneys paid by the
said David Loeb, Philip Loeb and Jacob Loeb, or
any or either of them, or Loeb Bros. to Ellbee Fur
Trading Company, Inc. at and after its organiza-
tion.

(8) Also all of said defendant’s pass books, par-
ticularly in the First National Bank of Jersey City.

(9) Also all defendant’s cancelled checks on all
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of its bank accounts, and particularly its account
in the First National Bank of Jersey City.

(10) Also all of said defendant’s originals or
copies of leases and assignments of leases for the
premises occupied by defendant from the time of
its incorporation to the date hereof, and all agree-
ments respecting the occupancy of the premises oc-
cupied by said defendant from its organization to
the date hereof.

Respectfully yours,

McDEermoTT, ENRIGHT & CARPENTER,
Solicitors for Complainant.

—

Exhibit C-2.
(Signature Card of Ellbee Fur Trading Co.)

AUTHORIZED SIGNATURES OF
JAN. 27, 1921

ELLBEE FUR TRADING CO.

President.

JACOB K. LOEB Treasurer.

Secretary.

Address 31-W. 29th St. N. Y.

Introduced by

D. D. LOEB
FOR the FIRST NATIONAL BANK,
JERSEY CITY.
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Exhibit C-3.
(Resolution of Ellbee Fur Trading Co.)

At a duly constituted meeting of the Board of
Directors of the Ellbee Fur Trading Company Inc.
held at the office of the Company, on Jan. 26
1921 the following resolutions were unanimously
adopted:

RESOLVED, That

Jacob K. Loeb Treasurer & Secretary
(Here insert name) (Here insert office)

of this corporation is/are hereby authorized to
sign the name of the corporation to any and all
checks, drafts, notes, acceptances and other nego-
tiable or non-negotiable instruments and orders
for the payment and withdrawal of any and all
moneys, credits, items and property at any time
held by the First National Bank of Jersey City,
N. J. for the account of this corporation, in the

following manner: First National Bank of Jersey
City, N. J.

FurTtHER RESOLVED, That endorsements on behalf
of this corporation upon any and all checks, drafts,
notes and other negotiable and non-negotiable in-
struments of every kind deposited by or on behalf
of this company with said Trust Company for
credit, or for collection or otherwise, may be made
by any one of the foregoing persons, or by rubber
stamp;

FurTHER RESOLVED, That any one of the foregoing
persons is hereby authorized without further no-
tice or resolution, to sign or endorse in the name
of this corporation, any and all notes or other
negotiable instruments for discount with or sale
to said First National Bank of J. C.;
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FurTrHER REsoLVED, That said First National
Bank of J. C. be and hereby is authorized to honor
any checks or drafts or other negotiable paper
signed in the manner aforesaid, in the name of the
corporation, payable to the order of any of said
persons, including the person or persons so sign-
ing, or endorsed by any one of them in the name
of this corporation for the personal use of them
or any of them, including the person or persons
so signing or endorsing the same;

Furraer REsoLvep, That any one of the fore-
going persons is authorized to act for this corpo-
ration in all matters and transactions relating to
any of its business with said First National Bank
of Jersey City, N. J.

FurrHEr REesorvep, That all the foregoing au-
thorities shall be and continue in full force and
effect until revoked by written notice of such rev-

ocation, signed by the proper officer of this cor-
poration actually received by said First National
Bank of Jersey City.

I hereby certify that the foregoing is a true copy
of resolutions adopted by the Board of Directors
of the Ellbee Fur Trading Company Inc. at a
meeting of the said Board of Directors on the 26
day of Jan,, 1921, and entered upon the regular
minute book of said corporation.

(Seal of corporation) Secretary.
Jacos K. LoEB
Secy.
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State of New Jersey )
County of Hudson SSS

Jacob K. Loeb being duly sworn, deposes and
says: I am the Secretary of the Ellbee Fur Trad-
ing Co., the above named corporation; that as such
officer I keep the corporate minute book and seal
of said corporation and I know of my own knowl-
edge the foregoing certificate is, and the contents
thereof are, true and that the resolutions therein
recited were adopted by the Board of Directors of
said Company.

Jacos K. LoEB

Sworn to before me this 27thz
day of Jany. 1921 (

DaNiIEL D. LLOEB
M. Ch. of N. J.

Exhibit C-4.

(Signature Card of Loeb Bros.)

AUTHORIZED SIGNATURES OF
FEBY 11 1918

LOEB BROS.
LOEB BROS. Philip Loeb

David Loeb
LLOEB BROS. Furs

Address 75 Richard St. Brooklyn

Introduced by

FOR THE FIRST NATIONAL BANK,
JERSEY CITY.
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Exhibit C-5.

(Agreement.)

MEMORANDUM OF AGREEMENT made be-
tween the Ellbee Fur Trading Co., Inc. a corpo-
ration of the State of New York, party of the first
part, and the First National Bank of Jersey City,
party of the second part, witnesseth:

Whereas the party of the first part is a depositor
in and a creditor of the party of the second part,
the amount of said deposit and credit being ap-
proximately Twenty-two thousand dollars, as will
appear by the books of account of the party of
the second part, and

Whereas this relationship and this deposit and
credit existed on August 28th, 1922 at the time of
the service upon the party of the second part here-
to of a notice by the Sheriff of the County of Hud-
son levying upon all the right, title and interest of
David Loeb, Philip Loeb and Jacob Loeb, co-
partners then or formerly doing business under
the firm name of Loeb Brothers, in said credit and
account of the party of the first part hereto, and

Whereas on August 28th, 1922 and prior thereto
the party of the second part had guaranteed drafts
or letters of credit for the use and benefit of the
party of the first part and was subject to a liability
thereupon exceeding Fifty thousand dollars, and
since which time the letters of credit of the Ellbee
Fur Trading Co., Inc. so guaranteed by the party
of the second part have been presented for pay-
ment, and have been paid by the party of the
second part, pursuant to its guarantee, approxi-
mating Ten Thousand, five hundred dollars, which
the party of the second part in the ordinary course
of its business is entitled to set off and charge
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against the said deposit or account above referred
to of the party of the first part,

Now THEREFCRE, this agreement witnesseth that
if the party of the second part shall set off and
charge against the account of the party of the first
part above specified, the said amount so paid by
it on the guaranteed letters of credit above re-
ferred to, and shall in the future set off and charge
against said account any subsequently maturing
guaranteed letters of credit of the party of the
first part, which it, the party of the second part,
may be called upon to pay under its guarantee,
and it should be adjudicated that any right which
the party of the second part had to offset the in-
debtedness due to it by reason of said payment of
the guaranteed letters of credit was subject and
subsequent to the attachment and the levy there
under as above set forth in an action brought in
the Hudson County Circuit Court by John Elihu
Body, trading as J. E. Body and Co. that the said
Ellbee Fur Trading Co., Inc. will hold harmless
the said First National Bank of Jersey City from
any loss which it might or could sustain, and the
said party of the first part agrees that if any suit
or suits is brought against it by the party of the
second part for or on account of its payment under
said guarantee or for the collection of any demand
notes which may be given as evidence of the lia-
bility of the Ellbee Fur Trading Co., Inc. on said
letters of credit, that it, the party of the first part
will not plead or set up as a defense in any action
at law that it, the party of the second part, has
been paid by reason of its exercise of the right to
set off moneys due to the party of the second part
against the said account of the party of the first
part so levied upon as aforesaid.

30
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IN WiTNESss WHEREOF, the party of the first part
has caused these presents to be signed by its presi-
dent and attested by its secretary and its corporate
seal to be hereto affixed the thirteenth day of Octo-
ber, Nineteen hundred and twenty-two.

ELLBEE Fur TrapiNg Co., INC.
By D. KELLMAN
President

Attest Jacos LLoEB
(Corp. Seal) Secretary.
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Exhibit C-6.
(Financial Statement of Ellbee Fur Trading Co., Inc.)

IFederal Reserve Bank of New York Statement
Form.
FIRM
Statement of ELLBEE FUR TRADING COMPANY, Inc.
Business Fur Importers Address 158 West 26th Street, N. Y. C.

To First National Bank of Jersey City, N. ]J.

We make the following statement of all the assets and liabilities of our firm at the close of
business on , and give other material information for the purpose of obtaining
advances on notes and bills bearing our signature or indorsement, and for obtaining credit
generally on present and future applications.

(PLEASE ANSWER ALL QUESTIONS AND FILL IN ALL Bl.ANKS)

ASSETS LIABILITIES

Cash on Hand and in Banks 1,120.34 Accounts Payable

Accounts Receivable 9,455.35 Notes Payable to Banks

Notes Receivable 10,506.27 Notes Payable to Others
Merchandise 29,175.85 Deposits

Other Quick Assets (Itemize) Other Current Liabilities (Itemize)
D e G O s L e R o e [Loans Pay.

Loan Rec. 200.00

Quick Assets Current Liabilities

Land and Buildings Mortgages e s :
Machinery and Fixtures Other Deferred Liabilities (Itemize)

Other Assets (Iitemize
( ) Current and Deferred Liabilities

Net Worth

50,955.31 Total

Merchandise. On what basis valued, cost or Contingent Liability. As indorser $.........
market? Cost As guarantor $.........No accounts or notes
Finished §....Unfinished $....Raw $29175.85 receivable have been sold, discounted or as-
If any goods are on consignment, state amount signed with our endorsement or guarantee ex-
and circumstances cept as follows:
Sales and Profits Last Fiscal Year. Net sales Accounts and Notes Payable. 1f any are past
$242,035.24 j due state amounts and circumstances—None
Accounts and Notes Recervable. State amounts During last fiscal year current liabilities were
and circumstances : at a maximum ($.......... ) on
(a) If any are past due or doubtful No. and at a minimum (§........ ) on
(b) If any are pledged No Mortgages and Other Liens. State due date
(c) If any amounts are due from members of mortgages and on what assets a lien
of the firm, emplovees, branches or similar  .......... Is mortgage a lien on any current
sources No assets?
Bonds and Stocks. State general character If any other liens on assets, state amount and
and whether readily salable at value stated circumstances

Reserves and Depreciation. State what pro-
Insurance. Fire, on Buildings $............
Merchandise $27,000.00 Life, in favor of
EIGATRI e e b 2ac oot

We hereby certify that the foregoing figures are taken from the books of our firm and that they
and the statements contained on both sides of this sheet are true and give a correct showing of
our financial condition.

Signed this 6 day of April 1922 Firm Name Ellbee Fur Trading Co. Inc.
By Jacob K. Loeb
(OVER) (Member of Firm) Sectry.
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(Back of Financial Statement of Ellbee Fur Trading Co. Inc.)

Date of: Partnershipi . o oty s e v D aterofEBcpirationmb st IS El o s ot

General Partners Special Partners

| I
| Net Worth H 1
Amount | Outside this ~ Amount Partner
Name Contributed | Business || Name | Contributed Until
e L S R aie S il [|[ ............ B JECORPITL G P ’ ............
........................ Eidren] [ e e s e e
If the firm has any branch offices state location and how accounts are handled.................

..........................................................................................

..........................................................................................

If the firm or any member is connected with any other business, state nature of the business

G bl b R R0 T Y o) G R o8 i Lo 00 R S e S Ml S i Bt el e e e AR U S e P S
What is the practice of the firm in regard to trade diSCoOuntsP. .ove. vt i b o it s cuisis ot s
20 Are books audited by a certified public accountant?—Yes. Give date of last audit—April 1922,
Location and Estimated } Assessed Mtgd. ‘ Insured
Description of Land Owned Value at for for

....................................................

.............................................................................

Title. The legal and equitable title to all pieces of above described real estate is solely in the
name or names of one or more of the members of the firm, except as follows:................

..........................................................................................

..........................................................................................

30 (The balance of this space may be used for printing any questions desired to be
asked amplifying statement of condition as shown on opposite page)

40
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Exhibit C-8.

(Certificate of Incorporation of The Ellbee Fur
Trading Company, Inc.)

We, the undersigned, David Kellman, 310 E. 4
Stanton Street, New York City, Lena Yahre, 1005
Eastern Parkway, Brooklyn, N. Y., and Mollie
Flyer, 25 Lewis Avenue, Brooklyn, N. Y., desiring
to form a corporation, under the laws of the State
of New York, pursuant to the provisions of the
Business Corporation Law, all of us being of full
age and all of us being citizens of the United States
and all of us being residents of the State of New
York, do hereby certify that:

1—The name of the proposed corporation is
THE ELLBEE Fur TrapING COMPANY, INC.

2—The purposes for which said corporation is to
be formed are to make and manufacture, sell and
dispose of all raw and dressed furs and skins and
wearing apparel made of fur and to be engaged
in the fur business and to carry on and conduct
fur dyeing and fur cleaning, to acquire and sell,
lease and hold, real-estate that may be necessary
in the conduct of said business and to do all other
things that can be conveniently done in conjunc-
tion with the proposed business aforesaid.

3—The amount of the capital stock of the said
corporation is Fifteen Thousand ($15,000.) Dol-
lars, all of which shall consist of common stock.

4—The number of shares of which said capital
stock shall consist is One hundred and fifty (150)
shares of the par value of One Hundred ($100.)
Dollars. The amount of capital with which said
corporation will begin business is Five Thousand

($5,000.) Dollars.

10

‘New Jersey State Library
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5—The principal business office is to be located
in the Borough of Manhattan, City of New York,
County of New York and State of New York.

6—The duration of said corporation is to be per-
petual.

7__The number of directors is three (3), all of
whom are citizens and residents of the State.

8 The names and post office addresses of the
directors for the first year are as follows:

NAMES. POST OFFICE ADDRESSES.
East 4

David Kellman, 310 Stanten Street
New York City

I.ena Yahre, 1005 Eastern Parkway
Brooklyn, N. Y.

Mollie Flyer, 25 Lewis Avenue,

Brooklyn, N. Y.

All of the above directors are citizens of the
United States and all are residents of the State of
New York.

9—The names and post office addresses of the
subscribers to this Certificate and the number of
shares of stock which each subscriber has agreed
to take are as follows:
NO. OF
NAMES POST OFFICE ADDRESSES.  SHARES.
David Kellman Stanton St., New York City, 20
L.ena Yahre, 1005 Eastern Parkway,
Brooklyn, N. Y. , 20
Mollie Flyer, 25 Lewis Avenue,
Brooklyn, N. Y. 10

In WiTNEss WHEREOF, We have made, signed,
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sealed and acknowledged this Certificate in trip-
licate the 7th day of January, 1921, in the year,
One Thousand and Nine Hundred and twenty-one.

MorLiE FLYER (1)
LENA YAHRE (Lan)
Davip KeLLman  (L.S.)

Signed, sealed and delivered
in the presence of

DaNIeL D. LLOEB

State of New York ]
g SS. .

County of New York

On this 7th day of January, Nineteen Hundred
and Twenty-one, before me, a Notary Public of
Kings County personally came, David Kellman,
LLena Yahre and Mollie Flyer, to me known and
known to me to be the individuals described in
and who executed the foregoing certificate of In-
corporation, and they severally acknowledged to
me that they executed the same.

H. R. Korey
Notary Public #3
Kings County
Cet. Registered in N. Y. Co. #26
Term Expires Mch 30/26.
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Exhibit C-9.
(Affidavit of Jacob Loeb.)
(Made in New York Suit.)
SUPREME COURT,

NEw YOrRK COUNTY.

-
In the Matter

of

Supplementary Proceedings JOHN
Erinu Bopy,
Judgment-Creditor,

against

Davip Loes, PaiLip LoeEB and
Jacos LOEB,
Judgment-Debtors.

)

County and State of New York: SS

Jacos LoEB, being duly sworn, deposes and says:
I am one of the judgment debtors herein.

I have heard read the affidavits on this motion
to punish me for contempt of court for alleged
wilful refusal to answer questions put to me by
counsel for the judgment creditor herein, and for
alleged willful refusal to produce certain docu-
ments in pursuance of a subpoena issued by this
court and served on me in this proceeding, and
know the contents of said affidavits.

The statements therein contained to the effect
that I have willfully refused to answer any proper
question put to me upon this examination, or have
refused to produce any book, paper or document
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mentioned in the said subpoena and in my cus-
tody or under my control, are absolutely false and
untrue. I have neither refused to answer any
proper question put to me in the course of the
said examination nor have I purposely given any
evasive answer. On the contrary, during the en-
tire course of this examination, I have sought to
facilitate the same, and have given truthful an-
swers to all questions put to me as I understood
them.

If in the course of the examination I answered
that I did not remember certain things, it was due
to the fact that I actually at the time, remembered
the correct answers to these questions but was
afraid of giving haphazard answers that might turn
out to be incorrect. A good many of the questions
put to me I could have answered correctly if given
sufficient time to recollect the facts and circum-
stances inquired into, but the manner in which
counsel for the judgment creditor have conducted
this examination, coupled with the threats made
by counsel for judgment creditor, made it impos-
sible for me to give those answers at the time the
questions were put.

The questions put to me by examining counsel,
covered a long period of time and the transactions
of various firms and corporations, and it naturally
required a very good memory to remember all the
dates and facts referred to. I am not blessed with
a particularly good memory, nevertheless I could
have given correct answers to many of the ques-
tions if given a chance; but examining counsel
never gave me a chance to collect my thoughts;
jumped from one subject to another, put his ques-
tions in general terms, the purport of which I did
not always get; and most of the questions were
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shouted at me in a manner quite bewildering. In
addition to that, there was a deliberate attempt to
terrorize me constantly, an attempt which com-
menced even before the examination in this pro-
ceeding started. Some time before the examina-
tion started, and on the occasion of the service of
one of the papers on me, one of the attorneys for
the judgment creditor, I believe it is Mr. Franc,
told me that before he was through with me, he
would send me to jail, and I verily believe that the
examination herein is conducted not for the pur-
pose of obtaining information on the business of
the various firms and corporations mentioned in
the examination, but for the sole and exclusive
purpose of possibly catching me in a statement of
an untruth by a slip of the tongue, and then at-
tempt to proceed against me either by contempt of
court or criminally. In order to effect said pur-
pose, examining counsel have deliberately, in my
opinion, framed questions in such a manner as to
lead me into error, at least that is the impression
these questions have made on me. This impres-
sion was enhanced by the fact that the examina-
tion was always conducted, not by one counsel, but
by the whole staff of two lawyers, and at least one
assistant and one stenographer. 1 could never
understand the necessity for the presence of this
staff at the examination, and the manner in which
the examination was conducted, necessarily cre-
ated the impression for me that it was not infor-
mation that was sought from me, but incrimina-
tion of some kind or another, all of which tended
to cause me to lose the little memory of the facts
which I possessed, and to make it impossible for
me to answer correctly such questions as I ap-
parently could answer quite correctly, and which
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I am quite willing to answer to the best of my rec-
ollection as will appear further below.

That counsel for the judgment creditor are not
honestly seeking information with reference to the
matters inquired into, but merely trying to lay
some kind of a trap for me, is evidenced by the
fact that before the examination commenced, both
I, myself, and my brother, David, who is one of
the judgment debtors herein and was present with
me at the time, as well as my attorney, Mr. Witten-
berg, told Messrs. Franc and Becker, that my bro-
ther, David, was much more conversant than I am
with the affairs of these firms and corporations,
and should therefore be examined first, but coun-
sel for the judgment creditor insisted on examining
me first in face of the fact that they could get in-
formation much more easily from my brother,
David. This naturally increased the impression
that it was not information but incrimination that
was being sought, and the atmosphere in which
the examination was thereafter conducted was so
tense and put me in such a nervous condition, that
I sometimes forgot my own name, not to speak of
certain dates and facts which I ordinarily remem-
bered quite well, but which I could not the life
of me remember at the time. So, for instance, I
was asked as to the date of my marriage. It
certainly has nothing to do with this case and I
have no reason in the world for hiding that date,
which is quite well known to me and which hap-
pens to be September 19, 1922, but at the time the
question was put to me and particularly the way
in which the question was put to me, was such that
I could not, at the moment, recall the date to save
my life.

This is true of the rest of the examination. 1

40
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was examined about two firms (there having been
two firms of Loeb Brothers, and two corporations)
about transactions extending over a period of more
than ten years. I was not in a position then and
am not in a position now to give all of the dates
inquired into without great search of memory and
possible consultation of old papers which I have
not got at hand, but I could give approximately
correct answers and there is not the slightest rea-
son in the world why I should hide any of the facts
or dates, and I was quite willing to give them to
the examining counsel, and am quite willing now
to give them to the court. I would have given them
to examining counsel at the time the questions
were put if I had been given a chance to recollect
my thoughts, and if I were not in constant fear
that a slip of the tongue leading me into some
error, might result in such a prosecution as was
threatened by Mr. Franc.

Examining counsel wanted to know the chron-
ology of the existence of the various firms and
corporations and their respective places of busi-
ness. Here are the relevant facts:

The first firm of Loeb Brothers was organized,
I believe, in the second half of 1914 or the early
part of 1915. That firm consisted of my three
older brothers, Louis, Davis and Philip. I was not
a member of that firm, but I was employed by
it in the capacity of office boy. That firm was en-
gaged in the fur dressing business and its place
of business was No. 135 Logan Avenue, Jersey City,
New Jersey, for the first year and a half of its ex-

istence. From there the said firm moved to Kipp

and Ross Streets, Newark, New Jersey, where it
continued in business for about a year.
That firm was then dissolved, and my brothers,
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David and Philip went into business for themselves
under the same name of L.oeb Brothers, but in an-
other business, namely, the fur dyeing business in
Brooklyn, New York, the exact address being 476
Keap Street, Brooklyn, New York. That firm con-
tinued in that business only for about six months.
I was connected with it as an all-around man in
the factory.

Thereafter, my said two brothers, David and
Philip, went into business as fur dealers in the City
of New York, locating at No. 31 West 29th Street,
Borough of Manhattan, City of New York, the busi-
ness being conducted under the same name of Loeb
Brothers, (to the best of my recollection that was
in the early part of 1917) while I remained in the
fur dyeing business, going into business on my
own account at 76 Richards Street, Brooklyn, New
York. Iremained in business for myself for a few
months only, and shortly I went out of business
and around the beginning of 1918, I joined my
brothers, David and Philip, as a salesman. There
was a tacit understanding, however, that I would
be taken into the firm some time and this under-
standing naturally leaked out to the trade, so that
I was generally regarded as a partner, and after a
while, my brothers decided to consider me a part-
ner.

The firm of Loeb Brothers, fur dealers, remained
in the said place of business, 31 West 29th Street,
for about five years. In the early part of 1921,
however, the firm was in difficulties and it was de-
cided that the firm should go out of business and
that a corporation should be organized to engage
in the same line of business with my two brothers
and myself as active men and some outsiders fur-
nishing capital. The Ellbee Fur Trading Corpora-
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tion was thereupon organized, the persons inter-
ested therein being besides my two brothers and
myself, a man by the name of D. Kellman, a Miss
Mollie Flyer, a sister-in-law of my brother, Philip,
and a Miss Lena Yahre, a sister-in-law of my
brother, David. I had a few shares in the said cor-
poration and the rest of the stock was owned by
the outsiders. To the best of my knowledge,
neither my brother David, nor my brother, Philip,
had any shares in the stock of the corporation.

As I stated, it was intended that the firm of Loeb
Brothers should go out of business entirely, but it
was found thereafter as a practical matter, it was
not convenient to have the firm dissolved officially
for the reason that it was better known to the trade
than the new corporation and that some merchants
would rather sell to the firm than to the corpora-
tion. The firm thereupon continued a nominal
existence buying merchandise in its own name but
really for the account of the Ellbee Fur Trading
Corporation.

Early in 1922, the lease which the firm of Loeb
Brothers had on the store at 31 West 29th Street,
expired and the Ellbee Fur Trading Corporation,
which was located upon its premises at that ad-
dress, moved to 158 West 26th Street, where it re-
mained for about a year. During that year, the
firm of Loeb Brothers continued its existence in the
manner hereinbefore stated, engaging in business
sporadically by buying occasionally merely as an
aid to the Ellbee Fur Trading Corporation.

In the early part of 1923, it was found that the
capital which had been invested in the Ellbee Fur
Trading Corporation was insufficient to conduct
business, and we tried to get some outsiders inter-
ested. We found a man by the name of Becker-




141
Exhibits.

man of Boston, who was willing to invest some
money but declined to go into the old corporation,
he, having been advised by his attorney to organize
a new corporation so as to make sure that there
would be no old liabilities carried over into the
new business. Thereupon, the new corporation
of Loeb Brothers Fur Corporation was organized
by Mr. Beckerman and myself, the old corporation
of Ellbee Fur Trading Corporation being continued
until about the end of that year when its capital
was entirely wiped out by the failure of the firm of
N. Witkin which was indebted to that corporation
in a large sum of money. Before that corporation
went out of existence, the two corporations did
business in the same premises, and I and my
brothers were actively connected with both of these
corporations, in so far as actual conduct of the
business was concerned, the outsiders being merely
investors. The place of business occupied by these
two corporations was the store and basement at 217
West 29th Street, where the Loeb Brothers Fur
Corporation is still located.

The Loeb Brothers Fur Corporation, the corpo-
ration which is still actively engaged in business,
is capitalized at $10,000.00 of which Mr. Beckerman
furnished $7500.00 and I and my wife furnished
$2500.00, the stock being issued to Mr. Beckerman
and myself in the said proportions. The twenty-
five shares representing the money invested by my-
self and my wife, were issued in my name but sub-
sequently I transferred same to the name of my
wife, she having refunded to me that part of the
money which I had contributed. Mr. Beckerman
is president and I am secretary and treasurer.

So much for the information sought to be elicited
by examining counsel. As to the various books,
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papers and documents sought under the subpoena,
the situation, of which the examining counsel were
informed right at the beginning of the last ex-
amination, is as follows:

In 1922, the present judgment creditor, a fur
broker in New South Wales, Australia, brought an
action against the firm of Loeb Brothers for breach
of contract for failure to accept merchandise,
claiming damages of about $37,000.00. This ac-
tion was commenced in Jersey City and an attach-
ment was issued at the time against the bank ac-
count which Loeb Brothers and Ellbee Fur Trad-
ing Corporation had in the First National Bank
of Jersey City. Thereupon various steps were
taken by the attorneys on our side to set aside said
attachment and various court proceedings were
had. The action finally came to trial in May of this
year and resulted in a judgment of about $37,000.00
in favor of the plaintiff, which judgment is the
basis of this proceeding. During the proceedings
in connection with the steps to vacate the attach-
ments and also at the trial of the action, the ac-
count books of Loeb Brothers as well as Ellbee
Fur Trading Corporation were required by our at-
torneys’ office as well as in court and they were
put at the disposal of the various attorneys and
used from time to time by these attorneys. Some
of these books had been delivered previously to
our attorneys in Jersey City and whatever had not
been delivered to our attorneys previously, were
brought over to Jersey City at the time of the trial
and to the best of my knowledge, all books of ac-
count, checks, stub, ete. of both Loeb Brothers and
Ellbee Fur Trading Corporation were in the court-
room at the time of the trial of the action, and
were actually used by the lawyers for the plaintiff
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in the course of the trial. There were also a lot
of fur skins in court which we had brought to
prove our claim that we were justified in refusing
to accept the merchandise. When the trial ended,
my brothers and I naturally took the furs, believ-
ing that the attorneys who were handling the books
were taking care of them, as most of them had been
marked in evidence and were part of the court
record. We did not care very much about the
books as there was really nothing that we needed
them for as both Loeb Brothers and Ellbee Fur
Trading Corporation were out of business and no-
body owed us any money nor did we owe anybody
any money that would appear on these books. Both
Loeb Brothers and Ellbee Fur Trading Corpora-
tion have paid all their merchandise creditors and
do not owe anybody any money except that Loeb
Brothers have this judgment against them and ex-
cepting also, that the State Bank claims a deficiency
upon a certain loan secured by the deposit of cer-
tain furs. But the books of account in question
have no bearing upon the latter claim. We were
therefore, not interested even to inquire about
these books until I was served with a subpoena in
this proceeding. Thereupon I called up the office
of Mr. John Milton who was our counsel in the
said litigation, and found that Mr. Milton was away
and nobody in the office knew anything about those
books and papers.

The official record books of the Ellbee Fur Trad-
ing Corporation, such as minute books, stock books,
ete. were not in court at the time of the trial of
the action, but they were delivered to our attorneys
and I believe, used in court upon some motion to
set aside the attachment and I have not seen them
since. I must say in this connection that as a mat-
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ter of fact, I never had these books although I was
Secretary of the company, as the same were in the
office of the attorney who organized the corpora-
tion, a cousin of mine, Daniel Loeb of Jersey City.
I have since inquired of him and he informed me
that he did not believe that they were returned to
him after the hearing which he said was had both
in court and in the office of Messrs. McDermott &
Enright, attorneys for the plaintiff, but that he
was looking up the matter with an effort to locate
them.

The only records which I was in a position and
am in a position to produce under the subpoena
issued by Mr. Justice Walsh are the official records
of Loeb Brothers Fur Corporation, these books
being in the possession of Mr. Louis B. Boudin who
organized the corporation, he having been called
in by Mr. Beckerman, and those books were pro-
duced at the last hearing.

All this was explained to the attorneys for the
judgment creditor at the commencement of the
last examination, and the record books of Loeb
Brothers Fur Corporation actually given them for
examination.

Notwithstanding this said explanation, Mr.
Becker started his examination by making all
kinds of insinuations and by attempting to terror-
ize me by shouting at me continuously and finally
ordering me to go to the telephone to call up Mr.
John Milton’s office to order Mr. Milton to pro-
duce the books. Thereupon my attorney, Mr. Wit-
tenberg interposed and stated that Mr. Becker had
no right to shout at me nor order me about; that
if requested to do so in a proper manner, he would
facilitate in every possible way, the locating of the
said books but that if he and I were not treated
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courteously, we would stand on our legal rights,
and that we were not legally bound to act as errand
boys for Messrs. Franc and Becker in trying to lo-
cate books which they think they want. In this
connection, my attorney, Mr. Wittenberg, called
the attention of the lawyers for Mr. Body, to the
fact that when they were unable to serve me with
a subpoena and so informed Mr. Boudin, Mr. Bou-
din voluntarily arranged for me to accept service
of the subpoena, thus showing both our good faith
as well as our disposition to courtesy, so long as
the attorneys for Mr. Body acted with courtesy.
When Messrs. Franc and Becker persisted how-
ever, in shouting and making threats and insinu-
ations, Mr. Wittenberg told them that he withdrew
the courtesy of his office and that further examina-
tion would have to proceed in court, so that the
court would supervise same and protect us in our
rights. In this connection, I respectfully call to the
attention of the court, the fact that on a previous
occasion when examination was conducted in
court, the court sustained Mr. Wittenberg in his
attitude in advising me that I had certain rights
in this proceeding, and that I need not answer
every question put to me by examining counsel. I
repeat that at no time have I refused to answer
any question put to me by examining counsel that
had any relevance whatsoever to my business
affairs or to the business affairs of Loeb Brothers
or to any corporation I was connected with, nor
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have I ever refused to produce any book, paper or
document that was in my possession.

JAcoB LOEB.

Sworn to before me this 26th 2
day of September, 1925. S

CORNELIUS LOWENTHAL,
Notary Public.
N. Y. Co. Clerk’s No. 242, Register’s No. 6035.
Kings Co. Clerk’s No. 71, Register’s No. 6025.
Commission expires March 30, 1926.

Exhibit C-10.

(Summons and Complaint—Suit of State Bank v.
Loeb Bros., N. Y. Supreme Court.)

\

THE STATE BANK,
Plaintiff,

against

PHaiLLip LoEeB, JacoB K. LoEB and
Davip LoeB individually and as
copartners trading under the
firm name and style of LoOEB

Bros.,
Defendant.

)

To the above named Defendant:

You Are HEREBY SuMMONED to answer the com-
plaint in this action, and to serve a copy of your
answer, or, if the complaint is not served with this
summons, to serve a notice of appearance, on the
Plaintiff’s Attorney within twenty days after the
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service of this summons, exclusive of the day of
service. In case of your failure to appear, or an-
swer, judgment will be taken against you by de-
fault, for the relief demanded in the complaint.

Dated, New York, June 3rd, 1925.

MAX SILVERSTEIN,
Attorney for Plaintiff,
No. 305 Broadway,
Borough of Manhattan,
City of New York.

SUPREME COURT,

NEwW YOrRK COUNTY.

&
THE STATE BANK,
Plaintiff,

against

PaiLLip Loes, JacoB K. LoEB and
"DavID LoEB, individually and as
co-partners trading under the
firm name and style of LoEs
Bros.,

Defendants.

J

The plaintiff by MAX SILVERSTEIN, its attorney,
complaining of the defendants alleges:

1. That at all times hereinafter mentioned the
plaintiff was and still is a domestic corporation
duly organized under and by virtue of the laws
of the State of New York.
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2. That at all said times the defendants were
copartners trading under the firm name and style
of LLoEB BRos.

3. That heretofore and prior to the 23rd day of
May, 1921, the plaintiff and defendants had nu-
merous transactions, whereby the defendants bor-
rowed sums of money from the plaintiff, and made
payments thereon from time to time, and on said
23rd day of May, 1921, an account was had and
stated between the plaintiff and defendants where-
in and whereby it was found that there was then
due and owing from the defendants to the plain-
tiff the sum of $64,250, which said defendants
promised and agreed to pay.

4. That on the said 23rd day of May, 1921, an
agreement in writing was entered into between
plaintiff and defendants respecting said indebted-
ness of $64,250, a copy of which is hereto annexed
and made part hereof.

~

5. That amongst other things it was provided
in said agreement that the defendants jointly and
severally would maintain and carry and pay the
premiums required to be paid upon the policies
of insurance in said agreement mentioned, so that
upon the maturity of said policies, the plaintiff
herein would receive from the insurers named
therein, the full sum of $20,000, and it was further
provided that in the event that the defendants or
either of them should default in the payment of
the premiums due upon said policies, that the
plaintiff herein might receive and collect thereon
whatever may be due and payable from the in-
surers named therein, and apply the same toward
the aforesaid indebtedness of $64,250, in which
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event the defendants jointly and severally agreed
to pay any deficiency remaining after applying all
sums received by plaintiff on account of said in-
debtedness as in said agreement provided.

6. That heretofore the defendants in violation
of the terms of the said agreement of May 23, 1921,
and the terms of the respective policies of insur-
ance therein referred to, breached the same, and
failed and omitted to maintain and carry said poli-
cies of insurance, and failed and omitted to pay
the premiums required to be paid thereon when
the same became due, in consequence of which
said policies lapsed, and the plaintiff herein re-
ceived only the cash surrender value thereof, and
did not receive thereon the sum payable upon ma-
turity thereof, to wit: $20,000.

7. That the plaintiff has received in all on ac-
count of the said indebtedness of $64,250, the sum
of $21,748.44, leaving a balance due and owing
from the defendants to the plaintiff in the sum of
$42,501.56, and interest thereon from May 23, 1921.

8. By reason of the premises plaintiff has sus-
tained damages in the sum of $42,501.56, with in-
terest thereon from May 23rd, 1921.

WHEREFORE, plaintiff demands judgment against
the defendants for the sum of $42,501.56, with in-
terest thereon from the 23rd day of May, 1921, be-
sides the costs and disbursements of this action.

MAX SILVERSTEIN,
Attorney for Plaintiff,
Office & P. O. Address,
No. 305 Broadway,
Borough of Manhattan,
City of New York.
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AGREEMENT made and entered into by and be-
tween THE STATE BANK, a banking corporation or-
ganized and existing under the laws of the State of
New York, as party of the first part and PHiLLIP
Loes, Jaco K. Loes and Davip LoEs, i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>