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BILL OF COMPLAINT. 

IN CHANCERY OF NEvV JERSEY. 

To the Honorable Edwin Robert Walk er, Chancellor 
of the State of New Jersey: 

The complainants, George B. Bye, David C. Voor- 1 O 
hees and William L. Hutchinson, all resident s of the 
State of Pennsylvania, respectfully show unto your 
Honor: 

1. That on the 30th day of December, 1925, one 
Lorenzo Bye of the City of Margate City, County of 
Atlantic and State of New Jersey, departed thj s life 
leaving a last will and testament bearing date Sep -
tember 21, 1925, which said paper was duly prob a ted 
January 19, 1926, before the surrogate of Atlantic 20 
County and State of New Jersey. 

2. That under the said will aforesaid the said tes-
tator nominated and appointed your compla inan ts 
executors, which said executors have duly qualified 
under the statute and have assumed the duties of 
administration thereunder. 

3. Among other provisions in the said will the tes-
tator provides as follows: 30 

"I give, devise and bequeath to my faithful 
and loyal friend, Martha H . .Strasbourg, seventy 
per cent (70%) annually of the net income of the 
mortgages, which I hold at the time of my de~ 
cease, and she shall also enjoy the use of my 
present home free of any rental, until sueh time 

• I I' 



2 Bill of Complaint 

as she marry, with the provision that from and 
aft~r her marriage or death as the case may be, 
I direct that my estate shall go to my cousin s, 
namely: Elizabeth M. Hutchinson, Josephin e 
F. Voorhees, R.ichard B. Bye, Georg·e B. Bye, 
Allen B. Bye, Frank B. Bye to be divided 
equally among them share and share alike. In 
the event that any of the above said cousins 
shall predecease Martha M. Strasbourg, or in 

10 the event that any of them die before Martha H. 
Strasbourg marries, then the respective share 
or · shares of those so dying shall descend to their 
children to be divided among them.'' 

A copy of said will it attached hereto, made a par t 
hereof and marked Exhibit ''A.'' 

4: A doubt has arisen touching the proper distri -
bution of the balance or 30% of the net income annu-
ally f:om the mortgages under the said provision of 

20 the will before and until the beneficiary, Martha H. 
- Strasbourg, shall either marry or die, and, in fact, 

what becomes of the said 30%· or balance described in 
said paper in the meanwhile and until such contin-
gency, and further, what disposition of the said fund 
sha:l be made by your complainants. Your com-
plainants are not clear as to wh.at their duties are in 
respect to said bequest and seek the assistance of this 
Honorable Court directed to the construction of the 
said provision, and a decree setting forth what the 

30 testat?r means and in~en~$ hf the said provision, and 
,~ or~enng a proper distribution of the . portions de-

scribed above as befits equity and the administration 
of the es,ta~e as nearly ~s possible in conformity with 
testator s intent, . meaning and ,desires. 

Complainants are without ad.equate remedy in the 
Court of law a;nd therefore pray .: . 

Bill of Co1nplaint 3 

1. That Martha H. Strasbourg, Elizabeth l\L Hut-
chinson, Josephine F. Voorhees, RichaTd B. Bye, 
George B. Bye, A.Hen B. Bye, Frank B. Bye and 
Joseph ine Shoemaker, who are the defendants to 
this suit may answer this hill of complaint, ,-.vithout 
oath, and each statement therein made; 

2. That the said will may be construed by this 
Honorab le Court and particularly paragraph 3 of 
said paper, and complainants as executors under said 10 
will be directed to whom and in what proportions the 
said fund •Or estate consisting of 30% of the net in-
come from the ·mortgages be paid, as well as the in-
come from the estate other than the net income from 
mortgages , and how di st ributed and disposed of be-
fore and until the beneficiary, Martha H. Stras-
bourg , shall either marry or die; 

3. That a writ of subprena may issue commanding 
said defendants to answer this bill of complaint ancl 20 
to abide by such decree as this Court may make in 
the premises.- · 

CoLE & Coi.E, 
Solicitors for ancl of Counsel 

with Complainants. 

30 
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4 .Answer and Counter Claim 

ANSWER AND COUNTER CLAIM. 

IN CHA:NCERY OF NEW JERSEY. 

Between 
GEORGE B. BYE, DAVID c. 

10 V ooRHE,ES and WILLIAM 
L. H UT'CHINS0N, Exe-
cutors, etc., 

On Bill. 
Answer and Count er 

Claim. 

20 

30 

C ompla,inants, 
and 

MARTHA H. STRASBOURG, 
et als., 

Def end ants. 

rrhe answer of the defendant, Martha H. Str as-
bouro- and the counter claim of Martha H. Str as-
bour: against the complainants, and other def en-
dants. 

Paragraph one is admitted. 

Paragraph two is admitted. 

Paragraph three is admitted. 

Paragraph four is admitted. 

By way of counter claim against the complain_ants 
and ao·ainst the defendants, Elizabeth M. Hutchis on, 
J osepl1ine F. Voorhees, Richard B. Bye, George B. 
Bye, Allen B. Bye and Frank B. Bye . 

An~wer and Coitnt er Claim . 5 

l. Defendant is uncertain as to the meaning of 
tha t part of the will quoted in paragra ph thr ee in 
complainants' bill, which reads as follow s : 

'' and she shall also enjoy the use of my pr esent 
home free of any rental, until such tim e as she 
marry.'' 

The home occupied by Lorenzo By e at the time of 
his death was in block =tf:431, :Margate Cit y, Atlantic 
County, New Jersey. That block is boun ded by 10 
Monmouth, Jackson, Amherst and 1\1:onroe Avenu es. 

Lorenzo Bye was seized of lots · numb er s 17-19-21 
and 23 and lots numbers 502-504-506 -508-510 and 512 
in said block #4 ,31. All of which lots are conti guous 
and adjoin. 

rl 1he main house occupied by Lorenz o Bye was 
built on lot number 17 and extended over on lot num-
ber 19. 

Upon lot number 506 a barn js er ecte d, which ,,7 RS 

used by the testator, Lorenzo Bye, in hi s lif etime fvr 20 
i:;torage purposes, and as an accessory to hif:l house. 

Upon lot nurnber 502 a small one-room house is 
er ected, which was rented to one Frank Singe r for 
ten ($10.00) dollars per year. 

On a part of lot number 19 a small separ ate house 
is erected, which is, however, adjoined to th e ,house 
erected on lot number 17 by a boa t hou se. Th e boat 
house between the two houses was appurt enant to 
the home of the decedent and was used by decedent 
for storage purposes. The dwelling, last ref er r ed 3-0 
to, erected on lot number 19 was by decedent rented 
to one vVilliam ,Singer for one hundred and fifty 
($150.00) dollars per year. 

Upon lots numbers 502 and 504 a grap e arbor is 
planted. 

Lorenzo Bye had planted pear trees, pea ch trees 



Answer •and :1Coiinte-r 1Claim 

1and English ·walnut trees on all of the lots describe d 
.abo:ve, during his lifetime, and all of said :lots wer·e 
used by decedent rror the ,care af .a large .number :of 
. chickens :maintained by him. 

Between the ,barn ;and house :is a coal 'house., which 
holds about fifty tons of coal. 

2 . . Defendant •believes that she ·is entitled to the use 
o:£ .the !entire ·lands described herein, but is uncertain 

1'0 ·as to whether she is entitled to the rents derived from 
.the two small hou-ses rented to Frank and William 
Singer, referred to above. 

The clo-se relation of said tenant ·house-s to the 
domicile ,of testator make it important ;that they ,be 
rented to tenants satisfactory to the occupant of tes-
tator's house. 

This defendant ,thei:efore prays that tho complain-
ants, George B. Bye, David C. Voorhees and William 
L. Hutchinson, .Executors, etc., and the defendant s, 

20 Elizabeth M. Hutchinson, Josephine F. Voorhee s, 
Richard -B. Bye, ·George· B. Bye, Allen iB. Bye and 
Frank B. Bye .may answer -this counter claim and 
each statement herein made. 

That said will may be construed by this :Honorabl e 
Court in -such manner as wiU inform this defendant 
.and said executors what portion of said preniise-s ·arc 
available to dofcndant, Martha H. Strasbourg. 

ENDICOTT & ENDICOT'J, 
BoZ.ictor-s of Defendrint, 

,if) Ma.rtha 11. Stra;sbourp. 

Answer: of Josephine 8-h.oemaker 

ANS"\iVER OF JOSEPHINE SHOEMAKER . 

IN CHANCE ,RY OF NEW J .ERSEY. 

Between 
GEORGR B. BYE, et al., 

Cornplainants, On Bill, &c. 

71 

and 

MARTHA . H. STRASBO URG, 
et al., 

Answer of Josephine 
Shoemaker. 

Defendants. 

The answe r of J oscphine Shoemaker, says that: 

1. She is the sister of decedent, Lorenzo Bye, and 
one of his heirs at lavv and next of kin. 

2. She joins in complainant's prayer for the con-
struction of the will referred to in the bill of com-
plaint. 

THOMPSON & HANSTEIN' 
Solrs. of Josephine Shoemaker. 

10 

20: 



8 Will . of Lorenzo Bye 

WILL OF LORENZO BYE. 

I , Lorenzo Bye, of the City of Margate City , 
Count y of Atlantic, and State of New Jersey, bein g 
of sound and disposing mind and memory, make and 
pn Ui sh my last will and testament as follows: 

F ir st : I dir ect all my just debts and funeral ex-
1 O p enses to be paid as soon as may be reasonable after 

my rl.eceas e. 
Second: I direct that my entire estate of real , 

pe r sonal or mixed property be held in trust by my 
executor s. 

Thfr rl : I give, devise, and bequeath to my faithful 
an d loya l friend , lVIartha H. Strasbourg, seventy per 
cent (70%') annually of the net income of the mort-
gages, which I hold at the time of my decease, and 
she shall also enjoy tho ·use of my pres ent home fre e 

20 of any r ental, until such time as she marry, with the 
provi sion that from and after her marriage or death 
as the case ma y be, I direct that my estate shall go 
to my cousins namely, Elizabeth M. Hutchinson, Jo -
sephin e F. Voorhees, Richard B. Bye, George B. Bye, 
Allen B. Bye , to be divided equally among them sha re 
an_d. share alike. In the event that any of the above 
smd consins shall predecease Martha H. Stras bour g, 
or in the event that any of them die before Marth a 
I-I. St r asbourg marries, then the respective share or 

30 ~hares of those so dying shall descend to their chil-
nre n to be divid ed equally among them. 

Fourth: I am not unmindful of the existence of 
my siste r, who might be of tho opinion that she has 
a moral right to benefit in the distribution of my 
estate , but sinc e, I know that she is well provided for 
in her own right, I have chosen not to malrn her a 
beneficiary under my will. 

Will of Lorenzo Bye 9 

Fi fth: I direct that the amount of three hundred 
dollars ($300) be placed in tru st forever for the 
keeping of my burial plot. 

Sixth: I t is my earnest wish and desire that upon 
the death of Martha H. Strasbourg·, her body to be 
interre d and lie in my burial plo t . 

Seventh: I direct that all taxes and other charges 
against my property be paid out of my estate, as 
they become due. 

Eighth: I constitu te and appoint, George B. Bye, 10 
David C. Voorhees and William L. Hutchinson exe-
cutor s of my last will and testament. 

In witness whereof, I ha.ve hereunto subscribed 
my name and set my seal this 21st day of Septemb er 
in the year of our Lord, A. D. 1925. 

LOR E NZO BYE (L. s.) 
Signed, sealed, published and declared by the said 
Lorenzo Bye as and for his last will and t estament, 
in the presence of us, who at his request, in his pres-
ence, and in the presence of each other, have here- 20 
unt o subscribed our names as witnesses. 

JAMES p ARKER, 
GURDON s. LE N NIG. 

30 
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10 Conclusions 

CONCLUSIONS (.Otal). 

IN CIIANCERY OF NEW JERSEY. 

Bdwee11 
GEORGE B. BYE, et al., 

Executors, &c. 
Complainants, 

and 
l\1ARTHA H. STRASBOURG, · .. 

et al., 
Defendants .. 

On Bill for Construc -
tion of "\Vill. 

On Final Hearing. 
Conclusions (Oral). 

THESE CONCLUSIONS ARE NOT TO BE PUB-
ZO LISHED IN TIIE OFFTCTAL OR UNOFFTCTATj 

REPORTS. 

NIESSRS. CoLE & CoLE, for the comp lainants. 
11-EssRs. ENDICOT'T & ENDICOTT for the defendant , 

Martha H. Strasbourg. 
l!i[ESSRS. THOMPSON & HANSTEIN for the defendant , 

30 .J oRephjne Shoemaker. 

T N0E,RSOLL, V. C. 
I think I can give my view on this will at the pre s-

ent time subject, of course, to an examination of the 
case which may be of assistance in the matter. 

U onvlnsions - 11 

I think that, without doubt, it was the intention, 
and so expressed in the will by the testator, that the 
executors were to hold the entire estate: real, per-
sonal and n1ixed, in trust for the benefit of those 
named in the will. The entire estate in trust by the 
executors, first. From that, of course, the just debts 
and funeral expenses to be paid. 

Of the income it is clear, and specifically set forth, . 
that 70% of the net income of the mortgages should . 
be paid to Martha H. Strasbourg during hE:r life 
time, unless she sooner marries. So far there is · no 10 
argument nor question. 

Against the thirty per cent, there is- charged - all 
taxes and other charges against the property to be 
paid as they become due. That from an academic 
viewpoint m.ay or may not take all the thirty per 
cent, but, as a. matter of fact, we all know that it 
would only take a very small portion thereof, . and 
the other would remain, - a large percentage of that 
thirty per cent of the income remaining in the hands 
of the trustees. There is no direction by the will as 20 
to what the trustees shall do with this remaining 
portion and I am convinced that the constr.uction of 
the will which must be made is that that remaining 
part becomes a part of the corpus of the estate and 
is held in trust until such time as, by the terms of 
the will it, wjth the original corpiis, shall be dis-
tr ibuted. That, of course, is specifically set forth -in 
the will as to how it should be divided. 

The only point then remaining for me to consider 
would be what is meant by home jn the clause which 30 
gives to 1\/fartha H. Strasbourg the enjoy ment of the 
use of '' his present home free of any rental.'' I 
cannot see how there can be any other construction 
in this case, than that Bye meant not only his house 
and his outbuildings, but the surroundings as well. 
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I cannot see how I can say that land between the 
house and the barn is included and land on the other 
side of the barn is not included. I think he meant 
where he lived, the house, the outbuildings con-
nected with it and the land contiguous thereto and a 
part of the land which he used as his home. I cannot 
see how I can say that any particular part of that, 
part of the block,. was not mean t as a part, except-
ing, of course, those parts the possessj on of which 

10 he had divested himself before his death; if he has 
rented any of the houses, as he had rented a house 
or a room or more, exclusive of the house in which 
he lived, there is no question but what they were not 
a part of his home in which he ljved and the incom e 
from those properties certainly would become a part 
of the estate and Miss Strasbourg would not be en-
titled to it. So far as the closeness of other tenants 
is concerned and that argument, it may be that 1'1iss 
Strasbourg is willjng to pay as much for the us e of 

20 these properties as any other tenant, the trustees 
would be just as well pleased to have her as a tenant 
and, therefore, avoid any trouble in that line, but 
that is entirely a matter of judgment on their part. 

Now, gentlemen, that is my view without reference 
to any cases, or without any more careful considera-
tion than I have been able to make here. If Mr. 
Hanstein desires to give me any memorandum that 
might assist me on the question--

30 1'1r. Cole: I haven't been able to find any cases. 
Your Honor ·will probably not be able to find any 
cases to fit the Lorenzo Bye will. 

Heard and determined: September 1st, 1926. 

NI e·morandum 

MEMORANDUM. 

IN CHANCERY OF NEW JERSEY. 

Between 
GEoRG"Fl B. BYE, et al., 

Executors, &c. 
Complainants, 

and 
MARTHA I-!. STRASBOURG, 

et al., 
Def endan .ts. 

On Bill, &c. 
Memorandum. 

13 

10 

THIS MEMORANDUlVI IS NOT TO BE PUB-
LISHED l N TI-rm OFFICIAL OR UNOFFICIA L 20 

REPORTS. 

MEssRs. OoLE & OoLE for the complainants. 
}.tIEssRs. ENnICOT·T & ENDICOTT for the defendant, 

Martha H. Strasbourg. 
}/fEssR.s. THOMPSON & I-IAN&TEIN for the defendant, 

,Josephine Shoemaker. 

INGERSOLL, V. 0. 
I have considered the brief filed by the solicitor 

of the defendant, Josephine Shoemaker and do not 
consider it necessary to make any chang'e in the con-
clusion as expressed orall y . 

October 25th, 1926. 

30 
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14- Final Decree 

FINAL DECREE. 

IN CHANCERY OF NE'\iV JERSEY. 

Between 
GEORGE B. BYB, et al.J 

1-Dxecutors, &c. 
Complainants, 

and 
J\1ARTHA H. STRASBOURG, 

et al.J 
Defendants . 

On Bill for Construc-
tion, &c. 

Final Decree. 

20 This matter coming on to be heard on the 1st day 
of September, 1926, in the presence of C. L. Cole, of 
counsel with complainants, Walter I-Ianstcin, of coun-
sel with Josephine Sho-emaker, and Allen B. Endi -
cott, Jr., of counsel with JVIartha II. Strasbourg ·, on 
the pleadings and pioo-fs in open court, and the-
Cou_rt having read and considered the pleadings and 
h~v1ng heard and considered the proofs togeth er 
with the argument of respective counsel, and after 
due . ~onsideration having construed the questions , 

30 It 1s on the 9th day of September, 1926, on motion 
of Cole & Cole, solicitors of complainants, ORr 
DERED that the said will be, and the same is con-
strued as follows : 

(1) Martha l-I. Strasbourg is entit led to receive 
70% annually of the net income of the mortga ges 

Final Decree 15 

which the testator held at the time of his deat h, and 
she is also entitled to ,enjoy the use of the home of 
the testator free of any ren tal for and during the 
term of her .natural life, or until such time as she 
may marry. The property which she is entitled to 
enjoy being all the proper ty in JVIargate which was 
actually used and occupied by testator in his life-
time, except that which he rented and from which 
he received an income; provided, however, that said 
1\tiartha H. Strasbourg is not to lease the premises . 

1 
O 

or receive income therefrom. 

(2) The -executors are to ,pay the taxes on said 
premises which may accrue from time to time. 

(3) The remainjng income from. testator's estate 
after the payment of said 70% of the net income of 
the mortgages, taxes and other expenses incide11t to 
the administration of the estate -shall be and remain 
part of the corpus of said estate until =the death -or 
marriage of -said Martha H. Strasbourg, .and then to 20 
be distributed and ,disbursed .as in the will provided. 

Pursuant to the prayer of the bill the executors .are 
hereby directed to dispose of the -income of the estate 
and the corpus thereof as said will is herein .con-
strued. 

It is ordered and decreed that complainants be al-
lowed their costs to be taxed and a .counsel fee ,of 
five hundred dollars to be included in -the taxed 
costs and to be paid .by the ,ex.ecutors. 

1EDWIN 1R. W.ALl{;gR, 

Respectfully .advised, 
R. H. TNGBRSODLJ 

V. ·C. 

rC. 
30 
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16 N oticc of Appeal 

NOTICE OF APPEAL. 

IN CHANCERY OF NEW JERSEY. 

Between 
GE.ORGE B. BYE, et al., 

Executors, &c. 
Complainants, 

and 
J\1:ART'HA H. STRASBOURG, 

et al., 
Def endan.ts . 

On Bill for Construc -
tion, &c. 

On Final Decre e. 
Notice of Appeal. 

The defendant, Josephine Shoemaker, hereb y ap-
20 peals from that part of the final decree, advi sed by 

Vice-Chancellor Robert H. Ingersoll, made in · tliis 
Court in the above-stated cause, on the ninth day of 
.September, A. D. 19216, which provides that th e re-
maining income from testator's estate after the pa y-
ment of said 70 % of the net income of the mor tgages, 
taxes and other expenses incident to the admini stra-
tion of the estate shall be and remain part of the 
corpus of said estate until the -death or marri age of 
said Martha H. Strasbourg, and then to be dis-

30 tributed and disbursed as in the will prov ided, to the 
Court of Errors and Appeals, in the las t resort in all 
causes. 

THOMPSON & HANSTEIN, 
Solicitors for D·ef endan.t, 

Josephi ne Shoemak er. 
GEO. A. BOURGEOIS, 

Of Counsel. 

Not ice of Appeal 17 
I conce iv e there is good cause for appeal iu il1e 

above-sta ted cause. 
GEO. A. BOURGEOIS, 
Of Coiinsel with D efendan t, 

Jos ephine Shoemaker . 
Dated: February 4th, 1927. 

To: 
CoLE & CoLE, EsQs., 

Solicitors for and of Coitn-sel 
wi th Complainants. 

ALLEN B. E NDIC0T".r' JR.' E SQ.' 
Solicitors for and of Couns el 

w'ith D efend ant, Martha H. 
Strasbourg. 

[Endorsed.] 

Feb. 7th, 1927. 
Service 0£ copy of the within notice of 

appeal is hereby acknowl edged . 
Cole & Cole, 

Sols. for Comp lainants . 
Endicott & Endicott, 

Sol. for Defe nd ant, 
Martha H. Stra sbourg. 

10 

20 . 

30 
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18 Petition of Appeal 

PETITION. 

N·E,V tTERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
GEORGE B. BYE., et al., 

Executors, &c., 
C oniplainants-

Respond ents , · 
and 

J\1ART'HA I-I. STRASBOURG, 
Def endant-

Respond ent, 
and 

JOSEPHINE SHOBMA ,KER, 
Def endant-

App ellant. 

On Appeal. 
Petition. 

To the I-Ionorable, the Coiirt of Errors and Appeals 
in the last resort in all causes: 

-3 . .0 The petition of J osephinc Shoemaker, appella nt, 
respectfully shows, that your petitioner finds her-
self aggrieved by that part of the final decree made 
in the Court of Chancery of this state, by his Hon or, 
Edwin Robert Walker, Chancellor, bearing date the 
ninth day of September, A. D. 1926, wherein the said 

Petition of Appeal 19 

George B. Bye, et al., Executors, &c. were complain-
ants, and Martha H. Strasbourg, et al., were defen-
dants, in this respect, to wit, that the said decree ad-
judges that the remaining income from testator's 
estate after the payment of said 70% of the net in-
come of the mortgages, taxes and other expenses in-
cident to the administration of the estate shall be and 
remain part of the corpus of said estate until the 
death or marriage of said Martha H. Strasbourg, 
and then to be distributed and disbursed as in the IO 
will provided. 

And your petitioner here by appeals · from that 
part of said decree upon the ground that the same 
is erroneous, and that it shou ld have been deter-
mined and decreed that the remaining income from 
the testator's estate,- after the payment of said 70% 
of thB net income of the mortgages, taxes and other 
expenses incident to the administration of the estate, 
should have been paid to the said Josephine Shoe -
maker until the death of the said Martha H. Stras-
bourg. 

Your petitioner therefore prays that said decree 
may in the particulars aforesaid be in all respects 
reversed, set aside and for nothing holden. 

And you r petitioner shall have such relief in the 
premises as to this I-Ionorab le Court shall seem meet. 

THOMPSON & HANSTEIN, 

Solicitors for Appellant. 
GEO. A. BOURGEOIS, 

Of Counsel. 

20 

30 

I 

I 
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Petition of Appea.l 

[Endorsed. J 

Feb. 7, 1927. 
Service of copy of the within petition 

is hereby acknowledged. 
Cole & Cole, 

Sols. for Complainants. 
Endicott & Endicott, 

Sol. for Defendant, Mar-
tha H. Strasbourg. 

Answer in usual form by 
Cole & Cole, 

Sols. for Complainants 
and Respondents. 

Endicott & Endicott, 
.Sol. for Martha I-I. 

Strasbourg. 

NK\V .JERSEY COURT 0V7 l~RHORS AND 
APPEALS. 

Between 
GEORGl~ , B. BYE, ct al., Executors, &r. 1 

C 01npla'inants-Respo11.d e11 Is _, 
and 

MARTHA H. STRASBOURG, 

D·ef en.dan,t-Respond ent, 
and 

JOSEPHINE SHOE.MAKER, 

D·efendant-Avvell r:.nt. 

ON APPEAL. 

BhlEF 1 OF· BOURGEOIS & COUL011B, SOLIC -
ITORS FOR AND OF COUNSEL WITH 

JOSl:DPHINE .SHOE11AKER 

r_rirn appeal in this case is to review a decr ee of 
the Court of Chancery, advised by Vice-Chancellor 
Ingerso ll, cbnstruing the will of Lorenzo Bye, de-
ceased, late of Margate City, County of Atlantic 
and State of New Jersey. The appeal is prosecn tc<1 
by Josep hine Shoemaker, a sister of the test ato r r:rn1 
his nearest of kin. 



2 Brief for Defendan.£:---Appellant 

STATEMEN •T. 

The bill in this cause was filed ' ·to have constru ed . ' - . 
certai1i provisions of · the will of Lotci1zo Bye, who 
died domiciled in Atlantic County, New Jersey. 

Josephine Shoemaker, a · sister, and the next of 
kin :of Lorenzo Bye, was made a party to the pr o-
ceedings. It is her contention that as to 30'fo of the 
income from the mortgages, and as to the whole of 
the income from tl'ie real estate, Bye died intestat e, 
and that she, as next of- kin, and heir-at-law, is en-
titled to the 30'fo of the income from the mortga ges 
and · all the income from the real estate, until the 
corpus of the estate vests at the marriage or death 
of Martha II. Strasbourg. 

rrhe third paragraph of the will is the particu lar 
paragraph involved in her contention. It reads as 
follows: 

· ''THIRD: I give, devise and bequeath to my 
faithful and loyal friend, Martha H. Str as-
bourg, seventy per cent. (70'fo) annually of the 
net income of the mortgages, which I hold at the 
time of my decease, and she shall al so enjoy the 
use of my present home free of any rental, un-
til such time as she marry , with the prov isi on 
tha.t from a.nd after her niarriag e or death as 
the case may be, I direct that my estate shall 
go to my coiisins na.mely: Elizabeth 'ft1. II ut ch-
in.son, Jos ephine F. V 01·hees, Rtchard B. By e, 
George B. Bye, Allen B. Bye, Frarnk B. By e to 
be divided equally arnong them share and share 
alike. In th e event that any of the abov e sa,id 
cousin.s shall predecease Ma,rtha H. 8trasbo u-rg, 
or in the event that an,y of them,, di,e before 
]1a,rtha , II. Strasbourg ma,rries, then the resp ec-
ti.ve share or sha,res of those so dying shaU de-
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scend to their children to be divid ed equally 
among th em ." (Italics ours.) 

Two other .para.graphs of the will which may .per-
haps be considered in construing the effect of .1 ho 
thir d paragraph are the second mid four th , which 
read as follows: , 

"SECOND: I direct that my ent ire esta te 
of real, personal or n1ixed propert y be heh1 . in 
tru.st by my executors." 

"FOURTH: I am not unmindful of the ex-
~stence of my sister, who might be of the opin-
10n, that she has a :rp.oral right to benefit in the 
distribution of my estate, but since, I kno.w Urnt 
she is well provided for in her own righ t , T. have 
chosen not to make her a beneficiary under my 
will.'' · . 

. Upon the argument, Vice-Chancellor Ingersoll .,d~'-
hvcr ccl ~n oral opinion, in which, referrin g to the· 
::,urp lus income, he said (p. 11, 1. 20) : 

"There is no direction by the will as to wh at 
t~e trustees shall do ·with this remain ing por-
tion and . I am convinced that the const ruc tio n 
of the will which must be made is that that re-
maining part becomes a part of the corpus of 
the estate and is held in trust until such tim o 
as, by the terms of the ,vill it, with tho origin al 
corpus, shall be distributed. Th at of course 
is specifically set forth in the will ~s to hmv j t 
shou ld be divided. '' 
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ARGUl\1:ENT. · 

The legal position of the appellant is based up on 
the following propositions: 

1. The devise of the testator's estate to his cousins 
1s not a remainder but a springini use or executory 
devise, there being no disposition of the estate un til 
the marriage or death of l\1artha H. Strasbour g, 
who has a life int'erest in a certain portion there of. 

2. If the estate devised to the cousins is a remai n-
der, it is contingent and not vested because the 
words directing the time of enjoyment of the esim ·:! 
are coupled with the gift itself and are not mer ely 
directions to pay or divide the estate at 1 futu re 
period. 

3. '11he devise or bequest to the cousins 1s to in-
dividuals and not to a class. 

4. The fact that there is a devise and beq11est or 
the entire estate tb ti'ustees does not affect t.he char-
acter of the estate dt!vised or bequeathed to the testa-
tor's cousins. 

5. There is no residuary clause in the will. There-
fore, any failure to dispose of the income from :10% 
of the mortgage s and from all of the real p·-,tate 
creates an intestacy as to s1ich pottibn. 

6. The testamentary disinheritance of the teHta-
tor 's sister, tho appellant in this cause, does not pre-
vent her from taking under the intestate laws . 

7. Under a springing use, executory devise, or ~i 
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contingen t remainder of the character hereh1 dis · 
cussed, the intermediate income and profits bei ,~,:een 
the time of the death of the testator and the aetnnl 
possess ion of the estate by the devis~e s and fag a tees 
goes to the heirs-at -law or next of Inn. 

I. 

THE DEVISE OF TI-IE TESTATOR'S ES-
TATE TO ms COUSINS IS NOT A REMAIN-
DER BUT A SPRINGING USE OR EXECUTORY 
DFJVISE THERE BEING NO DISPOSITION OF 
THE ESTATE UN TIL THE :!YIARRIAGE OR 
DEATH OF MARTHA H. STRASBOURG, vVI-IO 
HAS A LIFE INTEREST IN A CERTAIN POR-
TION THEREOF. 

It is significant that the will does not dispose of 
any of the corpus of the estate until after tho death 
or marriao·e of Martha H. Strasbourg. None of the 
r.eal est~t; excepting the testator's home is disposed 
of, and none of the personal property, other than 
the 70% income from the mortgages, is disposed of. 
There is no precedent estate of any character wl~a t-
soever sufficient to support the estate of the cousn1s, 
either as a ·vested or as a contingent remainder. 

Concern ing remainders, Blackstone says : 
'' The whole estate passes at once from the 

grantor to the grantees, and the remainderman 
is seized of his remainder at the same time that 
the termor is possessed of hrs term.. The enjoy-
ment of it must indeed be deferred till here-
after; but it is to all intents and purposes an 
estate commencing in rpr;aesenti, though to be 
occupied and enjoyed in futuro. 
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'' 'As no remainde ·r · ·ca·h. hJ created with out 
such a precedent particular . estate, therefo i·e, 
the particular estate is said : to' siivport the re-
inaiiider. But a lease at ~vill 'is not held to be 
such a · particular estate as wiil s~pport a re-
mainder over. For an · estate at will is of a na-
hue so slender and precarious, that it is not 
looked upon as a portion of the inheritance; and 
a portion must first be taken out of it, in order 
to constitute a remainder.'' 

Blackstone says : 
"A second rule to be observed is this: Thnt 

the remainder must commence or pass out of the 
grantor at the time of thecreation of the par tic-
ular esta to.'' 

Vol. 1, Sharswood's Blackston.e's Conimcn-
taries, p. 166. 

K'.ent says: 
'' There must be a particular estate to pre cede 

a remainder, for it necessarily implies, th at a 
part of the estate has been already carved out 
of it, and vested in immediate possession in 
some other person. The particular estate must 
be valid in law, and formed at the same t ime, 
and by the same instrument with the rema inder. 
The latter cannot be created for a future time, 
without an intervening estate to support it." 

Kent's -c om,men.taries, Vol. 4, 5th Ed. , p. 
232. 

It would, therefore, seem that the estate limiterl 
to the cousins is not either a vested or contin gent 
remainder, because it is not supported by any prec-
edent estate of any character, whatsoever. 

. The est~t~, ,h~,'\Veyer, :m,ay be considered DS nn 
e:x:ecutor'y de:vise. . . ·. · . · · . 

"It is· ·w~ll ,_.i~ttle'd' '. that chattels a·nd even 
mol\ey , viai :b~ ; . s~ , li!11i te~1 hy v~ill' as . to ta kc 
effect_ by way of executory bequest.'' . · · · 

Hull v. Eddy (14 'N. J. L~ 169). 

Speaki ng of executo:i;y bequests or devises of per-
sonal property, Chancellor l{ent, in his commen-
taries says : 

"At common law, as was observed in a for-
mer volume, if there was an cxecutory bequest 
of personal prope:rty, as of a term of years to 
A. for life, and after his death to B. the ulte-
rior limitation was void, and the whole prop-
erty vested in A. There was, then, a distinc-
tion between the bequest of the use of a chattel 
interest, and of the thing itself; but that dis-
tinction was afterwards exploded, and the doc-
trine is now settled, that such limi tations over 
of chattels real or personal, in a will, or by way 
of trust, are good. The executory bequest_ is 
equally good, though the ulterior devise be not 
at the time in esse; and chattels, so limited, are 
not subject to the demands of creditors bevond 
the life of _the first taker,_ who cannot piedgc 
them, nor dispose of them beyond his life inter-
est .therein.'' 

4 K ent' s Commentaries, 5th Ed ., 268-*269. 

Concern ing the distinction ·between executory be-
quests and devises and remainders I{ent says the 
fallowing: ' 

"An executory devise d1ffers -from a .remain-
der in three very material points. ( 1) It needs 
not any particular estate to precede Dnd snp-
port it, as in the case of a devise in fee to A. 
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upon his marriage. Flere is .fr:eehol.d limit e<l 
to ~ommencc in futiiro, whicl~ may b~ done by 
devise, because the freehold passes , withou t liv-• 
ery of seisin; and un til the contingei1cy happ ens 
the fee pas ses, in the usual course of desc ent, 
to the heirs-at-law. (2) A fee may be limi ted 
after a f ec, as in the case of a devise of land to 
B. in fee, and .if he dies without issue, or befo re 
the age of twenty-one, then to C. in fee. (3) A 
term of years may be limited over, after a lit e 
est ate created in the same." 

4 Kent's Comm en.ta,ri es, 5th Ed., 269-¥.'270. 

1N e have sug ge sted that the estate in the · te sta-
tor's cousins might ari se by way of a springin g use. 
l( cnt say s of springing u ses: 

'' Spr in,gin.g iis es are limited to arise on a tu-
hue event , wh ere no preceding estate is limi ted, 
and ·th ey do not take effect in derogation of any 
pr eceding jnterest. '' 

4 K ent's Comm entari es, 5th Ed., 279-'x'298. 

Upon a consjderation of tlie differences between 
a vested ai~d. contingent remainder, and an execu-
to ry devi se or springing use, it mu~t qe conceded 
th at th e es tate granted by th e will to the testa tor's 
cousins is not a r emain der . It may be either a 
springi ng use or an executory devise. We submit, 
how ever, that in th e present ca$e, it is all' execu tor y 
devis e. In any event, the -intermediate profits go to 
th e heir or next of kin. 

It may be contended that the gift of the income 
of 70<.fo of th e mortgages amounts to the gift of a life 
estat e of th e mortgages themselves and that, ther e-
for e, the gift-over to the cousins having a pr eceding 
est at e to support it is a remainder and not either 
an oxecutory devise or a springing use. Even if 
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!his· cont entt _~n be sound, which we do not conceive, 
it can not affect . the .character of the esta te with re-
spect t q the rematning 30% of th e mor tgages. 

It ~a y also be contended that the provision in 
th_e will whereb y Ma ~:thc1, H. St rasbqur g i s pe r-
mitte d t o qccupy t11e testator' s hom e is likwwiso a 
life estate. Again we say that ev.en if thi s conten-
tion be soun¢1., it ca1111ot aff ect the te stator 's re main-
ing r eal es tate. · · · 

II. 

IF THE ESTATE DEVISED TO i 1H J~ COl.1-
S!NS IS A REl\!IAINDER, IT IS 
A~ D NOT VESTED BECAUSE TIIE \ iVORDN 
DIRE CTING THE TI11EJ OF ENJOY1 1ENT 
r11HE ESTATE ARE COUPLED WI TII r11n1 iJ 
GIFT ITSELF AND ARE NOT MER ELY DT-
REC 'J.1IONS TO PAY OR DIVIDE TH.BJ 1£STArl1 _D} 
Arr A FUTURE P1£RIOD. 

The general rule is that if futurity be an nexed to 
the substance of the gift, the vesting- is suspe nded 
but wher e . the gift is ab solute and the t im e of pa y~ 
ment only is postponed, the gift is not susp ended, bu t 
vests at o:1ce. Out of this general rule has gro wn 
!he following corollary: Tha t where the only gif t is 
111 the d~rection to pay or aistribute or convey at a 
~utur e time, the case is not to be ranked ,vi.th tho so 
m which the . payment or distribution only is Je -
ferre¢1; but is one in which time is of the es sence of 
th 'ft . e g1 . 

L. R. A. 1918-E, p. 1105. 

This ru le is approved in our State in the case of 
A cken v . Osborn ·e ( 45 N. J. Eq. 377), in whi ch Ohan-
collor McGill said (p. 380) : 
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· "It .is -an established rule of rnterpretation 
of a testator's intention, that · when~ the tim e 

•l ·,·-specified in a beq~est is annexed to -the .paymen t 
'i, o:hly, as: where a legacy .is given,- payable when 
, , , 1 the legatee · reaches a certain ·age; the legac y 
, ! vests immediately upon the testator's d-ea.th * * 
· But where the time specitied is annexed to the 

·, -gift itself, -as where the legacy is given to the 
legatee at twenty-one 'if' or 'when' he attain s 
that age, the legacy is contingent upon his 
reaching that a·ge, and does not vest until the n. 
If he does not reach that age, it never vests. '' 

In the case of Post v. Ilerbert (27 N. J. Eq. 540), 
,if was held that: 

> "A legacy to a person · at a given age or 
· ·.,'when,' or 'from and after ·' his attaining a 
i1, , given age, is, prima f acie, contingent; but when 

it appears that such postponement of the gift 
is for the convenience of the estat~, the rul e 

, does not apply." 

Chief Justice Beasley, speaking for the Court of 
Errors, said (p. 543) : 

"It is · an observable feature of the clause to 
be here construed, that it does not contain, in 
express terms, any immediate gift of the re vcr-
sionary interest in this fund. The only gift to 
the children is embodied in the order that it be 
divided among t11em, and that division is to be 
made on the happening of the future event of 
the youngest child reaching twenty-one. Such 
a disposition, standing by itself, could not pass 
a present interest, buf would leave the lega cy 
itself contingent. A bequest to A. 'at' a given 
age or marriage, or 'when' or 'from and after ' 
his attaining a given age, is prima facie cont in-
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gent. · N·or does . the ,circumstances that the gif! 
is to a class -affect the re su lt. In Locke v. l'..Jamb' 
(L. R. ·4 · Eq. · 373)., ·a bequest of a snm of stock 
to be· divi!lecl. between all the children of B. ns 
they should attain his or her age of twenty-=onc 
years, was adjudged to go only to such of , thci 
children as attained the prescribed age; and in 
the leading ·case of Leake v. Robinson (2 Mer j -
vale, 363), the rule was treated as unqu est ion-
able, that by a mere direction to transfer or di-
vide 'from and af ter' a given event, the vesting 
would be postponed until the event had ·hap 
pened. There are very many cases to the snml' 
purpose, but it would be altogether u seless . i o 
refer to them, for admitting the rulo to be :~1r-:; . 

here stated, and which is putting the caso iu tlw 
aspect most favorable for the app ellan t, th en • 
are other considerations which I think must oli-
viously control the result.'' 

111 ihe p1;esent case, it cannot b~ clai1ned th at pos1-
ponement of the gift is for the convenieu ce of tlw 
esta te, even if this were true, because the executors 
h_ave to pay ·70% of the income from a cer tain po r --. 
hon of the estate to a life-tenant. This consic1orn-
tion _woul~ _not affect the remaining 30%, of whi c]1 
no d1spos1tion is made. 

III. 

THE DEVISE OR BEQUEST TO TIIE COU-
SINS IS TO INDIVIDUALS AND NOT TO A 
CLASS. 

11he survivors of testator's cousins do not ta ke 
the shares of cousins who died prior to· the dea th 
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or1 marriage of the life tenant : Such shares go to 
the children of such deceased cousins, if they have 
any · children. If not, then as to such share, Bye 
died intestate. · · 

In the case of Stetson v. K 'in.ch (92 Eq. 362), the 
provision of the will was as follows: 

''FIFTH: All the · rest, residue and remai u-
der of my estate, I give, devise an4 bequea th 
unto Catherine Reybold, wife of Edward Rey-
bold, Margaret Mathews, widow of James Mat-
thews, Ruth Blair, ·wife of :Matthew Blair, chil-
dren of George I{errick and n1ary Ann I(erric k, 
Ruth Dean, :Margaret Thompson, Elizabeth K. 
Brown, Lucinda Squires, children of my s_ister, 
Susan Darling, deceased, and to Joseph Darlin g, 
Francjs Arnold and .John Darling, th eir heirs 

· and assigns, to be divided equally between th em, 
share and share alike.'' 

Lucinda Squires died before the · testatrix, child-
less. Her administrator was in doubt as to wheth er 
her share lapsed. Vice-Chancellor Backes said: 

'' The residuqry bequest is to the legatee s in-
dividually, in common, not to them as a class. 
Collins v. Bergen ( 42 N. J. Eq. 57), rules the 
point. It was there said: 

'The rul~ is that where an aggregate fund is 
given to several n,omina.tirn, to be divided 
among them in equa l shares, if one of them die 

· before the testator, the share of such decedent 
will lapse. The gift in this case is to six per-
sons by name, to each one-third of one-half of 
the residuary 0state in remainder.' 

It is true that the mere fact that the testa tor, 
in a devise or bequest to persons, ment ions 
them by name is not conclusive upon the ques-
ti<'n whether the gift is to those persons as a 
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class or as individuals. But the rule is as above 
stat'ed, and there is nothing in this case to take 
it out of the rule.'' 

. In the case of Pennsylvania Co. v . Riley (89 N. J. 
Eq. 252) , the hvo provisions of the will to be con-
strued are as follows: 

'' 6. I direct that out of the proceeds of the 
sale of my house or other proper ty, one thou-
sand dollars shall be set apar t and held in trust 
by my executor, for the education of Robert 
Lewis R,ead, child of my granddaughter, Mrs. 
Florence S. Read, nee Riley, and in case of his 
death, the said su1?-shall be divided equally be-
h~een my gra ndcl11ldren, Frank A. Riley, Mary 
Riley, Joseph I-I. Riley, Robert Riley, Fietta ,J. 
Alsfelt, Knigh t Alsfelt, Robert Alsfelt and 
Rachel Alsf elt . 

7. I dire6t that the twenty-six thousand dol-
lars coming to my estate from the sale of the 
Norwood, shall be held in trust by my executor 
and the income therefrom sha ll be dividecl 
equally between my children, Mrs. lviary Riley 
a?1d Mr . William H. Alsfelt, during their lif~-
time? ~nd after their death, the principal shall 
he d1v1ded equally between my grandchildren 
Frank .S. Riley, Robert Riley, Joseph H. Rilev' 
Mary Riley, Fietta J. Alsfelt I(nio·ht Alsfeit' 
Rb ' ' I:, ' o ert Alsfelt and Rachel Alsfelt and Robert 
Lewis Read, son of Flore;_ce S. Read - nee 
R.iley, or the survivors or heirs of them." 

It will be observed that by these provisions, the 
bequest was to the testator's children namino· them 

d ft . ' b ' an . a .er theu death, between his grandchildren, 
naming them. Vice-Chancellor Leamino ' in con-
strui ng this will, said ( p. 255) : 

0
' 



:;i fl i't,, .. r· "'' The ;direction coiitained '~hithe 1will 'is 'to ' di-
Q•r< ~--0-ide· o'qnally between' tl:re< p·erso-rrs' · specifica lly 

named: All the perso:µs n.am~~ are grandch il-
·--_ _ _ 4ren of' testatrix, excepf bn~/ wlia ·· 'is -a: gr eat-
. ·: _, ' ·'grandchild; the enumeration ' of perso11s includes 
' ' : • 1 ··an of the grandchildren of testatrix and her 
' .-· only great -grandchild; the several grand chil-
;,-•; ;: '· dren named are the children of the respe ctive 

life tenants; the great-grandchild is a chilrl of 
'a deceased granddaughter of testatrix. Where 
a gift is to several persons by name, a presu mp-
tion arises, in the absence of a contrary intent 
~pparent on the face of the will, that the per-

. sons named are to take in their individual and 
not in their collective capacity, even thougl1 the 

· -persons named constitute a class or classes. 
Dildine v. Dildine (32 N. J. Eq. 78). It foll ows 

.. ,; that tho manner of distribution of the corpns 
of the trust fund as contemplated by the will is 
ver capita as distinguished from per stirp es." 

· In the case of Dildine v. Dildine (32 N. J. Eq. 78), 
cited by Vice-Chancellor Leaming, the parao Taph 
of the will to be construed is as follows: b 

· '' I do give and devise unto my beloved sis-
ter s, l\tfartha and Abegail, and to my bro thers 
Ralph and Abraham T., all the lands situ ate in 

, , Ogle County, Illinois, share and share alike, and 
all my personal property of every kind and de-
scription except the bank stock heretofore men-
tioned, which is left in trust for my wife. " 

Vice-Chancellor VanFleet, writing the opinion of 
the Court, said: 

"It appeared that Martha and Abagail pre-
deceased the testator. The two brothers, Ralph 
and Abraham T. survived. It was their conton-

tion ~l.1,at /!1<ti gift 1~':ilS to a _clas.s, and, . therefore, 
tlJ.er tooJ;, t)l.~'. Sl;i,l}re 9f their decea sed _si~tors.'' 

! c! I) : • I', ,-l t; 'I~ r . l 

Vice-Qha~~~llQr. Y a.~l9et said . (p. 80) : . 
'~J~ut it is urged jn behalf of .the brothers 111 

this case that the gift to tho sisters and brotherR, 
though nomina,tim, was intended as a gift to a 
class, and, therefore, under the circum sta nces 
the brothers take the whole. The rule is, that a 
gift by will to individuals described by name, 
though they may constitute a class , indicates 
the testator's intention to give to them only as 
individuals. If it appears by oth er part s of the 
will that it was the testator's intention that the 
persons so named should take as a clas s and not 
as individua ls, the will will he construed accord-
ingly.'' 

In the case of Trev r:;rso v . Tr ever so ( 4 Adv. Rep. 
1157~P1.26), Justice Parker , speaking for the 
Court of Errors and Appeals, said: . 

'' A bequest to members of the family is not 
presumed to be to them as a class; so tha t the 
survivors would take upon the death of a mem-
ber before distribution, when the legatees are 
named, and the legacy is to them, share and 
share alike.'' 

. Th_ere i~, of course, no other provision in tho Bye 
will touching the gift to these cousins, other than the 
one in the t~ird paragraph, and that, in view of the 
cases above cited, must be construed as a o·ift to in-
dividua ls, and not to a class. 

0 
. 
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IV. 

THE FACT TETAT TI-IERE IS A DEVISE AND 
BEQUEST OF THM ENTIRE ESTATE TO 
-TRUSTEES DOES NOT AFFECT THE CHA R-
ACTER OF THE ESTATE DEVISED OR B]J-
QUEATH:BJD TO rrHE TESTATOR'S COUSTNS. 

The language of the p::tragraph is as follows: 
''I direct that my entire estate of real, per-

sonal or mixed property to be held in trust by 
my executors.'' 

The fact that the devise or legac y is given throu gh 
tlie intervention of a trustee is without bearing on 
the question as to whether it is vested or cbi1tingent. 

It has been held that the same rules of constru c-
tion apply whether the conveyance is direct or 

· th roug h the intetventio1i bf trustees. 
JV[ erca,n.tile Bank 1;. Bulfo ,rd '( 83 I{y. 482-

4 Am. St. Rep. 100). 

It makes no difference as to the vestihg, ,vhether 
the legal estate is devised to trustees who ate re-
_quir_ed to convey according to the direction of the 
will, or whether the interest is provided to take ef-
fe.ct without the intervention of trustees, nor that 
the trust provides for the accumulation of income 
until the period of payment or distributioi1 aHs~s. 

Taylor v. Mosher (29 Md. 443). 

The fact that a gift is in the form of a directi on 
to a trustee, to convey or transfer at the termina-
tion of the trust, is of but little significance, inas-
much as such a direction is necessary or suitable, in 
order to terminate the trust estate, and to convert 
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the equita ble estate of the ultimate beneficiaries into 
legal estates. 

Min.or v. Tappan (122 Mass. 535) ; 
· Weston v. W eston (125 11ass. 268). 

It wjll be observed that the estate under the third 
paragra ph is to go to the cousins, upon the death or 
marriage of Martha II. Strasbourg. The trust ends 
at that period, and, therefore, it cannot be said, even 
if it were significant, that the executors hold the 
property in trust for the said coi.rnins. 

In this connection, it must also be observed that 
so far as the cousins are concerned, the exe6utors 
owe them no duty whatever; they are not to pay any 
part bf the income, either of the real or personal 
property, to the cousins. 

It is further to be obsetved in this connection that 
the minute the estate of the cousins comes into being, 
namely, after the death or marriage of :Martha H. 
St:rasb-tmrg, the estate in the trustees ends. 

Therefore, so far as the cousins are concerned, the 
trust is a mere passive or negative one, the title 
merely resting in the trustees until the death or 
marriage of :Martha H. Strasbourg. 

Under the authorities above cited, the mere fact 
that the naked legal title is in the trustees can 
neither add to or detract from the charactei~ of the 
cousins' estate. The character of that estate must 
be deter mined and gathered from the language con-
tained in the third paragraph. 



V. 

'7! ·; lH~R;E)S ,J~JO_ RESIDU _A~iP'}.:QTJ:A'.f:fSE Il'f THE 
. W;ILL,. +HER ·EFORE, ANY -FAIL 1JRE . TO _ DIS-

, FOSE , OF THE INCOM:BJ F1ROM 3070· OF .THE 
,MORTGAGES AND FR:O:IYI 1\LL OF TI-IE REAL 
ESTATE CREATES AN INTESTACY AS TO 
SUCI-I PORTION. 

Therefore, the income from the 3070 of the net 
income of · the mortgages and the income from all of 
the real estate must go to Josephine Shoemaker, 
the testator's sister and next of kin. If it be held 
, that the word "gift" or "bequest" to the testator's 
cousins, as contained in the third paragraph, is in 
substance, though not in form, a residuary clause, 

, :tJ.ie result must be the same. It is a well-known prin-
ciple that where there is a lapse of a part of the 
residuary estat9, the lapsed part does not go into 
any · fnrfh iiduary ebtate, but as to that', the 
,testator ui~6 intestate. This, in effect, was what oc-
curred in the case of Colville v. K ms11ian- ( 60 Atl. 
Rep. 959) ;. Sarndford v. Blake ( 45 Eq. 247). 

In the case of Garthwa.ite v. Lewis (2'5 N. J. Eq. 
351) , the Court said ( p. 353) : 

'' These shares are shares of the residue it-
self, and though the rule is that a general resi d-

·. uary bequest carries lapsed and void legacies, 
it is one of the exceptions that it does not in-
clude any part of the residue itself, which fail s. 

• , Hawkins on VVills, 40, 42; Bagwell v. Dry (1 P. 
vV. 700); Page v. Page (2 P. W. 489); -Skrym-
sher v. Northcote (1 Swanst. 570); Humble v. 
Shore (7 Hare 247). The principal of these 
:,hares is still undisposed of in case of the death 
,)f any of the sons without issue.'' 
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VI. 

THE . TESTAMENTARY DISINHERTTANCE 
OF THE ' TESTATOR'S SISTER., THE APPE-L-
LANT IN 'I1HIS CAUSE, DOES NOT 'PR.EVEN'r 
HER FRO~I TARING UNDER THE INTEStrATE 
LAW-S. ·-. 

In the case of Pott er v. Wa,tkin.s (99 N. J. Eq. 
538), Vice-Chancellor Backes said: 

'' The right to take under the statute of dis-
tribution in · case of partial intestacy is not de-
feated by the words of disinheritance in the 
will.'' Citing N a,gel v . Conrad (79 N. 'J. ,Eq. 
124). 

In Nagel v. Conrad (79 N. J. Eq. 124), above ci-t'ed, 
Vice-Chancellor Howell said (p. 135) : ·j 1; i'-, 

'' A recent textwriter on this subject has de-
clared that the courts are near ly unanim -ous 
in holding that where the testator docs not by 
will dispose of the whole of his estate, no nega-
tive words of exclusion can prevent the remain-
der of the property from passing under the 
statute of descent and distribution; that it not 
infrequently happens that the testator by name 
specifically provides that certain of his relatives 
shall not receive any part of his estate, and 
that in such cases a provision is entirely in-
effectua l to intestate property. Page on Wills, 
Sec. 467. An early case on the subject is Cress-
well v. Cheslyn (1762-2 Ed., 124). There the 
testator by his will gave his residuary personal 
estate to his three children in equal shares as 
tenants in common. Subsequently, by a codicil 
he declared that C., one of the children, shoul_d 
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· · not be one of the residuary legntees, and he gave 
· to · C. a pecuniary legacy instead. It was held 
that as to the 1/ 3 of his estate he died intestate, 
'and that this share did not go to the other two, 
but went" according to the statute of descent and 

· distribution. Lord Northington, L. 0 ., says that 
the reason for the decision was that the testator 
had made no c1evise over of the share of which 
he had deprived one of his children, and that 
therefore the other two could have no greater 
interest than they had in the original will. Ile 
says: 'I mus t, therefore, -cleclare that the clear 
residue of the testator's personal property, not 
specifically bequeathed, must be divided into 
three equal parts.' The decree in this case was 
affirmed in the :House of Lords.'' 

VII. 

UNDER A SPRINGING .lJSE, EXECUTORY 
Dl£VISE, OR A CONTINGENT RE11AINDER 
OF THE CI-IARACTER HE.REIN DISCUSSED , 
THE INTERMEDIATE INCOME AND PROF-
ITS BETvVEEN TI1\1E OF THE DEATH OF THE 
TESTA'-L10R AND THE ACTUAL POSSESSIO N 
OF THE E.STATE BY THE DEVISEES AND 
Lfi}GATEES GOES TO THE HEIRS-AT-LA vV 
OR NEXT OF RIN. 

"vVhen there is an executory devise of the 
i"eal estate, and the freehold is not, in the mean-
·time, disposed of, the inheritance descends to 
the testator's heir until the event happe11s. So, 
where there is a preceding estate limited, with 
an executory devise over of the real estate, the 
intermediate profits between the determination 
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of the first estate and the vesting of the limita-
tion over, will go to the heir-at-law, if not .qther -
wise approp:r i°ated by the will. The same : rule 
· applies to an executory devise of the pe1:sonal 
estat'e; and · the intermediate profits, as well be-
fore the estate is to vest, as between · the deter-
mination of the first estate, and the vesting of 
a subsequent. limitation, will fall into the residu-
ary personar estate.'' 

4 Kent's Comm ent ari es, 283-* 284. 

'' At common law, executory inte rests, like 
contingent remainders, are not considered tech-
nically as estates. The riglit may be fixed and 
certain ·in the owner of such an intere st ; but, 
in cases where it is not preceded by any other 
interest, the entire fee remains in its maker or 
in his heirs or residuary devises, until the hap-
pening of the event which causes such future 
interest. to cease to be executory and become 
vested. Thus, if land be devised to A., his en-
joyment of it not to begin , however, until next 
Christmas, the fee simp le remains in the heirs of 
the te.stator, after his death, and until next 
Christmas, when A. may take poss ession; nn cl 
they have all the income and emoluments in the 
meantime.'' 

Reeves on Real Property, Vol. 2, p. 1251, . 
Sec. 953. 

The rule is the same, even if the estate were 
veste d or continge nt remainder. 

Jarman on Wills, 6th Ed., Vol. 1, ,x,614. 

In the case of Giither ,ie v. Walron'.d (L. R. Ch. Div. 
22, 1883, p. 573), the Court heid: 

"The interiJil income subject to the interim 
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, .b_urden of a contingent specific legacy -until the 
.-,.,, hg.ppening of the contingency fall:s ;into . the res -
-, :• 7icl;ue -o~ the . testa to r's estate, or goc~ to his next 
·_, i _ G>tk~n,. ,as . the case may be." , . 
1, ) i I. j i i _; ' , I • j ' • • 

·,,Lu tbe case __ of Hopkins v . H opTcins ( Qases T. Tal -
bot 44 - ,25 Eng. ,Reprint, 653-656), the Court said: 

- . "Where the whole legal estate is given to 
:_ ,_ .. trustees, and but part of the trust disposed of, 

aEJ ,in this case; and where the part of the legal 
, estate js given away, and so the residue undi s-
. posed of, the legal estate descends upon the 
,heir -at-law." 

In the case of Bullock v. Stones ( 2 Ves. 521 - 28 
l~1~g .. Reprint, p. 333), it was held: 

,.-,i')f' 1'.'.Vlhere there is a11 executory devise, wheth er 
; ; of . 1;1 legal estate or a trust estate in this Court, 
_ 1 _.,thB rents and profits go to __ the heir-at-law; be-

- · , cause the legal estate -in the one case, or the 
, ,rtrust in the other, descends in the meantime to 
_ . ,the heir -at -law.'' 

The New Jersey authorities are uniform in hold-
ing that the income does not accumulate for the bene-
fit of the estate, -but that the testator, as to such in-
come, either dies intestate or tliat such income falls 
int9 , .the residuary estate. 

In . the. case of San.df ord v. ·Blake ( 45 N. J. Eq. 
24,7},._,th~ clause of the will under consideration was 
as follows: 

> .I I • • , 

·,.: •· ·"FIFTH: I give and bequeath to my exec-
_·., utors hereinafter named, and the survivor of 
' .·. them, the sum of twelve thousand dollars, in 

.tr1-ist., to invest the same in safe and profi table 
· investments, and to collect the inter est and in-
_ ,come thereof and apply one-half of the same, 

from tim·e to tiltrie, Rs received, to the use· of ·my 
brother ·· Chhfles · ;E'. Swift, ·for and duri:mg hjs ' . · natural life ·, a'nd the · other · half therebf t('.} ·the 
use of my brother, Henry Swiff, for and ,d11ring 
his natural life; and upon the death of either, ~o 
apply the whole of said income to · the use ·of . 
the survivor for and during his natura l 1ife·; 
and upon the death of such sur viv i11,g brother, 
on,e-half of th e prin,cipa.Z so held in trust 'shall 
be pa.id over to such person or persons a11 .. d in 
such shares a.n,d proportions as my cousin, 
Elean ,or Sa ,ndford, wife of Thomas SanAford, 
shall, by he r last will a.n,d t esta .1nent, dircc-/J a.na 
appoint; a.n.d if she should di~ithout making 
such will, th en th e same shall be divide d eqfw.ll7~. 
among her ch,ildren ,; and the other half of said 1 

principal sum sha ll be divided equally be~ween 
Lucret1a and Adelaide Sand£ ord, child-reil' of 
the aforesaid Thom~s H. Sandford, and Susan 
and Mary, children of John P. Boy de1-of Port-
land, Maine; and if either of these four 'per-
sons should die before such event, then -· such 
sum shall be divided equally among the sur-
v1vo1:s. · 

SIXTH : I give, devise and bequeath all the 
rest, residue and remainder of my estate, 
whatsoever and wheresoever, un to my said exec-· 
utors, and the survivor of them upon trust, 
nevertheless, to sell and convert the same into _ 
money, and to invest the proceeds thereof Jt1 --
~afe and profitable investmen ts and to collect 
the interest and income thereof and apply the 
same, from time to t ime, as received, to th ( use 

. of my aforesaid cousin, Eleanor Sandford, · for 
and during her natural life, and upon her death , 
to transfer, deliver and pay over the principal 
of my estate, in thi$ clam,e wen t ioned 1 to suoh 
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person or persons and in s1~ch shares and pro-
portions as she shall, by a last ·will and testa-
ment, direcf and appoi11.t; and i11 ca1;,e she shoul d 
die without making such will, then to divide the 
same equally between her children, share and 
share alike.'' 

1\,fr. Justice Depue, speaking for the Court of 
l!Jrrors and Appeals, said (p. 250f: 

'' The fund put in trust to answer the pu r-
poses of the fifth claus~ ofthe wili is the speci fic 
sum of $12,000. The· gift over to Eleanor 's 
children is equally specific-the 'one-half of th e 
principal so held in trust.' The income being 
given to B .enry and Charles, and the survivo r 
of thein during life, and the limitation over of 
the principal being to take effect oi1 tl1e dea ih 
of Eleanor, and, there being no directions· for 
the accumulation of inco:rpe to increase the 
corpils of the fund, the income accr{1ing betwe en 
the death of the surviving life-tenant and the 
death of ]Jleanor is undisposed of and falls into 
the residue. Wyndham v. "\Vy1~dham ( 3 Bro. C. 
C. 58); Shawe v. Cunliffe ( 4 Bro. C. C. 153, 
155). A residuary bequest of personal estate 
carries not only everything· not in terms dis-
posed of, but everything that in the event t~uns 
out not to be well disposed of. A presumpti on 
arises in favor of the residuary legatee again st 
every one except the particular legatee; for a 
testator is supposed to have given hi$ perspn ~lty 
away from the former only for the sairn of the 
latter. 1 J arm. on "\Vills, 7p2 ;' Soh~~l. Will s 

. 519; Tindall V. Tindall (9 ·c. E. Gr. 5l2): Wpo<l-
ward v. Dunster (12 C. E: Gr. 84). The only 
contest that can arise is, wiiether the incom e so 
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falling into the residue remains-1ncome or lb-
comes principal. '' 

Again, . after ref erring to certain cases, he says 
(p. 253) : 

"I think the principle on which the rule rests 
is, that · the fund required to answer legaci es 
payable in f ilturo, as was said by Vice.-Chan-
cellor Wood, 'is residue until wanted,' and, being 
an income-producing fund, _the income, whilst it 
is residue, is as essentially income of the re sidue 
as if derived from funds perman ei1tly and un-
conditionally residue, and that the ru le applies 
as well as legacies vested in interest but p~yable · 
on the happening of a. future event as to lega-
cies purely contingent. There is no appreciable 
distinction between a fund held for the payment 
of a legacy at an indeterminate time in the fu-
ture and a fund held for a legacy that may or 
may not be payable on a future contingency, 
with respect to the income arising from it 
whilst it is being held. In either case the fund 
is set apart from the bulk of the estate, and in 
neither case will1it be required to pay the legacy 
when it should happen to become payabl e. 

This rule is eminently appropriate in thi s 
case. The testator gave his entire estate to 
truste es for investment. The income of the 
$12,000 was set apart for the benefit of the tes-
tator's two brothers and the survivor during 
life. On the death of the surviving brother the 
one-half of the principal sum was given immedi-
at'ely to the four children of Thomas I-I. Sm1<.l-
ford and John P. Boyde; the other half of the 
said principal was put in abeyance until the 
death of Eleanor, and then given to her children 
in case of her failure to exercise her power of 
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appointment, the incom~ meanw};lile.being undi s-
posed of. · The income of . the residue is .given 
to Eleanor for life , with the s~1..me power to ap-
point .the principal and the sam~ iimitat~on over 
to her children in def a ult of the appointmen t. 
The testator converted his whole estate into an 
income-producing fund until the principal sho~ld 
be divided. He excluded the idea that any in-
come of the $12,000 should accumulate for the 
benefit of those who might take either under 
the execution of the power or under the limita-
tions over, by making to them a gift of th_e pr in-
cipal only. He evinced no intent that income 
should accumulate to swell the corpits of the 
residue; and in the absence of an intent that. in-
come should accumulate, the Courts, from con-
siderations of public policy, inclinr against such 
accumulations - a . principle applicable as well 
to residuary bequests as to speci fic legacies, ~s-
pecially where the will contains a gift of m-
come. . _ 

If the o·ift had been of a life-estate to H enry 
and Cha;les, and the survivor for life, in land 
instead of money, with a limitation ove_E by way 
of an executory devise to the children of 
Eleanor at her death, tlw lands , on the dea th of 
the survivor in the life time of Eleanor, would 
have dropped into the residue, and the re:1ts 
and profi t s would have gone to -Eleanor, as hfe-
tenant and not into the residue to swell the 
corpul of the residuary estate. Whether the 
subject of the gift be real or personal estate 
can make no difference .' ' 

Sa.ndf ord v . Blake is fallowed by Vice-Chanc ellor 
Backes in In re. Rowland's Tnistees (87 N. J. Eq. 

. 307), wherein he says (p. 310)": 
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"A . clear · distii1ction, however, -·is drawn be-
tween the application of incorrie op a• fund 
appli ed to the · payment of a ves ted lega 'cy and 
acumulations on the principal of an -estate from 
whjch contingent ·legacies, or those payab le at 
an indeterminate time in the fu ture, ma y he pay-
able. In the latter in sta nces , the income fall s 
into the residue as jncome of the re sidue. 1'he 
reason for this is the uncertainty as to whether 
the estate will ever be calle d upon to pay such 
legacies, and until it is the whole of the princi-
pal in 'residue until wanted,' and the income 
thereof is, of course , income of residue.'' 

In the case of Colville v. Kins nian, (60 Atl. Rep., 
(fj ~)), it was held: 

"A contention that the deceased beneficiary's 
share of the income on her dea th and thereafter 
became a part of the principal of the estate, and 
should, as each payment of income fell due, be 
added to the corpus, and, on the death of the 
life tenants, should be finally divided between 
the ultimate legatee s of the principal, as pro-
vfrled in the will, was also untenabl e; there be-
ing nothing in the will indicating that testatrix 
intended any increase of the principal frorn any 
source.'' 

It was further held that the income went to the 
nephew, as next . of kin of testatrix. Vice-Chan-
cellor Gray said (p. 962) : 

'' The contention in behalf of the defendant 
vVilliam D. Squires is that Miss Engla nd's share 
of the income of the residuar y· estate became, 
upon her death and thereafter, a part of the 
principal of the estate, and should, as each pay-
ment of income falls due, be added to the cor-
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pus, and upon the death of t~e li~e tenm~ts 
should be finally divided as provided 111 the will, 

· one half to heirs of Edgar ICinsman and the 
other half to the defendant Squires. It should 
be noticed that the testatrix contemplated the 
residue of her estate as a principal fund, which 
should be used to produce an income . The 
quantity of the pri~cipal is, by the ~e:~s of the 
will fixed at th e time of the testatrix s dea th. 
N othino· in the will indicates that the testat rix 
intende

0
d any accession to or increa2e of this 

principal fnnd after her dea th fro1;11 any sourc e. 
After creating the income-pro~uc1ng fund, s~e 
invariably in the will deals with the es~ate m 
separate portions, as pri!1cipal and as income 
therefrom . She finally disposes of the corpu s 
of the fund describing it as 'th e principal of my 
estate,' evi~lcntly meaning the same fund o_rjgjn-
allv created, and without increase. This ac-
co;ds with the view taken by the Cotut of Er-
rors and Appeals in San ,df ord v. Blak e, 4~ ~-
J. Eq., 254-17 Atl., 812), interJ?reting ~- simi-
lar will. The testatrix dealt with the income 
by giving the whole of it in c~7·tain aliquot por-
tions to named legatees for hfe. She probabl y 
expected the other life legatees to die before.th e 
time of the death of her nephew Edgar Krns-
man, on the happening of which e~ent (if _Jrnr 
brother Henry ICinsman had prev1o~sl?7 died) 
she directed the principal fund to be divided be-
tween the heirs of Edgar and the defendant 
Squires. If this ultimate _gift over is forceful 
against any life tenant of ~ncome who. may sur-
vive Edgar ICinsman, it w1.ll necessanly dc!eat 
that life tenant's estate in the income. It 1s, I 
think, quite plain that the purpose of the tes~a-
trix in making these bequests was to pro vide 
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during their lives for the named Jegate~s the 
proportionate sum of income which she gave to 
each. Tf the life tenant of income sha ll die in 
such an ord0r of succession tha t Edgar IGnsman 
sha ll be the last survivor, then on his death the 
principal fund can be divided without affectjng 
the interests of any life tenant, though the 
testatrix deals with her gifts to the lif e tenants 
exclusively as shares of income to be produced 
by a principal fund, which upon the death of 
Edga:r I{insman she directs to be divided, she 
has failed to express any testamentary pur-
pose disposing of the share of income of any 
life tenant who might die before the death of 
:ilJdga:r I{insman. Without such express ion from 
the· t~stattix in her will, there is nothing which 
enables the Court to ascertain wha t she int ended 
should be done with any shart•s of income wl1ich 
she has directed to be paid 1 o named legatee s 
during life, in case that lega te<:' dies before the 
end of the income-producing }''teriod. This is 
what has happened regarding :Miss England's 
share of jncomc. There was no lapse of the gift 
to Miss England for at the tim e of the death 
of the tes tatrix 1fiss England was living , ai1d 
the bequest to her then he9ame effective. It 
was not for any reason a void or illegal gift. 
Nor has it failed to operate, for :Miss England 
survived the testatrix and received her portion 
of income for several years and during her 
life, accordi ng to the terms of the will. This 
gift of the income from the residue is equivalent 
to a gift of a limited use in the residue itself. 
T]1e will devotes to the production of income the 
whole residue, at lea st during Edgar IGnsman 's 
life, which income the testatrix divides into por-
tions and gives to nam.ed legatees during their 
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several lives. ,¥hether all or any of them li vc 
or die, . however, if Edgar I{insman lives, th (' 

• .. whole principal trust fund must go on ?rodu c-
ino· income for the testatrix has so duectecl. 

o ' 'd . The share , of income arising from the r~si · nar y 
· estate in favor of any life tenant who dies dur-
. ino· the income producing period does not, un-

cle~· the terms of this will, become converted into 
and a part of the principal fund, which pr o-
duces the income. The gift of the income, as the 
testatrix has expressed her will, is itself in tho 
nature of a residuary gift. She gives over the 

. principal to ultimate legatees, but not the in-
come. In such cases, to thP. extent that the 
o·ift of the residue falls, because of the death of 

· -the life . tenant, the will becomes in~per~tive, and 
. the testatrix to that extent dies intesta te. 
' ·aa .rthwa ,ife '::; E xeci itors v. Lewis (25 N. J. Eq., 

.. 351); l-Ian.d v . Ma,rch (28 N. J. :BJq., 59); Biirn-et 
v. Burnet (30 N. J. Eq., 599) and cases the re 
.cited; Sandford v. Blake, iibi supra .. " 

In the case of Swetland v. Sw etland (Vol. 4, N. 
,J. Adv. Reports, pamphlet No. 4.5, 1788 and 134, 
Atl. Rep., 822), it was said: . 

"Where practically entire estate was given 
to trus t ees with direction to apply income, and 
no mentioi; was made of surplus income, te sta~ 

_ tor will be held to have died intestate as to it; 
·' whether surplus income from trust e~tate , as 

to which testator died intestate; should be a_c-
cumulated until principal is distributabl e, m 
absence of any indication in will itself, dep ends 
on circumstances from which intention of test a-
tor can be inferred; where testator made sub-
stantial provision for children in his lifeti~ c, 
and trustees had discretionary power to rn-
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crease annuities, · surplus income from trust 
estate , as · to which testator died intestate, will 
be· accumulated ·until principal is distributable.'' 

'11he above case arose on a bill for the c01-istruclio11 
of a will, the opinion being: written by Vice -Chan-
cellor Berry. From the will, it appears that the 
testa tor devised practically all of his estate to the 
trust ees with instructions to pay certain definite por-
tions of the income to his half -si ster and to his wife, 
vvith enlarged discretion in the trustees to increase 
this income if the necessit y arose due to the '' mis-
fortune of either." The principal of his esta te ·was 
to be distributed at the dBath of his wife and at the 
death of his half -sister. The income was such, that 
after providing the specific annuities for the ,vifc 
and half-sister, there was a surplus. The Court held 
that as to this surplus, the testator died iutestate, 
and this, notwithstanding, that there was a residuary 
clause in the ,vill. 

The resemblance between the cases is quite 
pointed. In the Swetland case, the widow was given 
the use of the home for lif e and an income of $15,-
000 per yea·r, with a direction to the trustees to in-
crease the same. The half -sister was given an in--
come of $1,200 per year, with instructions to in-
crease the same if necessary. The will then pro-_ 
vided that upon the death of both of these persons or 
either of them, the portion of the estate necessary 
to provide the income should be distributed between 
certai n persons. 

Neither in the present case nor in the Swetland 
case was there · any disposition of the corpils except-
ing to the trustees until after the death of the an-
nuitan ts. 

The Court said ( 134 Atl. Rep., 830, and Vol. 4, N. 
J. Adv. Rep., Pamphlet No. 45, 1808). 
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"It is conceded by all parties that the testa tor 
died intestate as to the surplus income, a.nd this 
is .Plainly apparent from a reading of the will. 
The only dispute is as to when this income is 
distributable and to whom it should be dist rib-
uted.'' 

While it is true Vice-Chancellor Berry says: " It 
is conceded by all par ties that the testator died in-
testate as to the surplus income," nevertheless, the 
case being one for the construction of the Will, the 
Vice-Chancellor must and did construe the Will in-
dependent of that concession. 

From a reading of the above cases, it would seem 
clear that where there is no vesting of the estate 
until the period subsequent to the testator's death, 
the intermediate profits aird income fro:tn real ti1yl 
personal propert y go to the heir-at-law and next of 
kin. 

vVe re spectfully contend that as to 30% of th e in-
come from the mortgages, of which the test ator 
died sefa8d, and the whole income ftom the teal 
estate, with the exception of testator's home, after 
deducting administration expense, etc., the tes tator 
died intestate, and such surplus income goes to 
Josephine Shoemaker, the testator's sis te t and next 
of kin. 

It is, therefore, submitted that the decree of the 
Court bf Chancery to the extent that it declare s that 
the surplus income accumulate and be added to the 
corpits, etc., should be reversed. 

. BOURGEOIS & COULOMB , 
Solicitors for a.n,d of Counsel 

wi.th Def endant-App ellan,t. 




