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ADMINISTRATIVE LAW PROPOSALS

RULE PROPOSALS

Interested persons may submit, in writing, information or arguments concerning any of the following proposals until February
5, 1986. Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular
proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater
public response to a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal
or appear in a subsequent notice in the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with
changes not in violation of the rulemaking procedures at N.J.A.C. 1:30-3.5. The adoption becomes effective upon publication
in the Register of a notice of adoption, unless otherwise indicated in the adoption notice.

ADMINISTRATIVE LAW Sanmmary

The proposed amendment to N.J.A.C. 1:1-3.8 will enable

judges in contested case proceedings to rule on questions

OFFICE OF ADMINISTRATIVE LAW regarding an attorney’s professional conduct as it relates to
the attorney’s representation in a particular case. Specifically,
the rule would permit the judge to disqualify an attorney
whose conduct would violate ethical standards and would

The following proposals are authorized by Ronald I.
Parker, Acting Director, Office of Administrative Law.

Submit comments by February 5, 1986 to: require disqualification under the Rules of Professional Con-
Steven L. Lefelt, Deputy Director duct or the New Jersey Conflict of Interest Law. The judge’s
Office of Administrative Law action underthis rule would be limited to disqualification and
Quakerbridge Plaza, Building 9 would be a legal ruling in the case, rather than a disciplinary
Quakerbridge Road determination. If disciplinary action against an attorney is
CN 049 indicated, the matter will be referred to the appropriate dis-
Trenton, New Jersey 08625 ciplinary body.

The purpose of the change is to create a mechanism whereby

an attorney whose appearance in administrative proceedings

(a) would violate ethics rules can be prevented from appearing.

In the current rules, there is no clear means of responding to

. .. . such occurrences and consequently confusion has developed
Uniform Administrative Procedure Rules of over the proper method for presenting and resolving these
Practice issues. The OAL desires to clarify the process and, after dis-

cussions with the Attorney General and the Administrative
Conduct of Lawyers’ Judges and Agency Office of the Courts, is proposing this change in its conduct

Personnel of attorneys rule.
Proposed Amendment: N.J.A.C. 1:1-3.8 Social Impact
Authority: N.J.S.A. 52:14F-5(e), (f) and (g). The amendment will benefit the public interest by creating
Proposal Number: PRN 1985-699 an express means whereby a judge in an administrative
’ ’ proceeding can respond to questions raised about the ethical
The agency proposal follows: conduct of attorneys appearing in that proceeding. Under the

The official publication containing notices of proposed rules and rules adopted by State
NEW JERSEY REGISTER agencies pursuant to the New Jersey Constitution, Art. V, Sec. IV, Para. 6 and the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq. Issued monthly since September
1969, and twice-monthly since November 1981.
Material published in the New Jersey Register is the property of the State of New Jersey. However, it may be copied, reproduced or republished
by any person for any purpose whatsoever without permission, providing that no such reproduction or republication shall bear the title ‘“New
Jersey Register” or “Official Rules Publication™ without the written permission of the Director, Office of Administrative Law.
The New Jersey Register (ISSN 0300-6069) is published the first and third Monday of each month by OAL Publications of the Office of
Administrative Law, CN 301, Trenton, New Jersey 08625. Telephone: (609) 588-6601. Subscriptions, payable in advance, are one year, $75 ($150
by First Class Mail); back issues when available, $8 each. Make checks payable to OAL Publications.
POSTMASTER: Send address changes to: New Jersey Register, CN 301, Trenton, New Jersey 08625. Second Class Postage paid in Trenton,
New Jersey and additional mailing offices. )
The NEW JERSEY ADMINISTRATIVE CODE is published on a continuing basis by OAL Publications of the Office of Administrative Law.

Subscription rates for this 34-volume, regularly updated set of State administrative rules are available on request. The Code is sold either in the
full set or in one to three volumes depending on the Department coverage desired.
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PROPOSALS

current rules, there was confusion over how such issues were
raised and whether they could be resolved within the adminis-
trative proceeding. The proposed amendment clarifies the pro-
cess.

Economic Impact
N.J.A.C. 1:1-3.8, as amended, will have no adverse eco-
nomic impact, except that attorneys who are precluded from
appearing in particular cases for ethical reasons may be pre-
vented from earning a fee for anticipated legal services.

Full text of the proposed amendment follows (additions
indicated in boldface thus).

1:1-3.8 Conduct of lawyers, judges and agency personnel

(a)-(c) (No change.)

(d) In any case where the issue of an attorney’s ethical or
professional conduct is raised, the judge before whom the issue
has been presented shall consider the merits of the issue raised
and make a ruling as to whether the attormney may appear or
continue representation in the matter. The judge may disqualify
an attorney from participating in a particular case when dis-
qualification is required by the Rules of Professional Conduct
or the New Jersey Conflict of Interest Law. If disciplinary action
against the attorney is indicated, the matter shall be referred
to the appropriate disciplinary body,

(a)

Rules for Agency Rulemaking

Proposed Readoption with Amendments and
New Rules: N.J.A.C. 1:30

Authority: N.J.S.A. 52:14B-1 et seq. and 52:14F-5(f), (h)
and (i).
Proposal Number: PRN 1985-722.

The agency proposal follows.

Summary

Pursuant to the requirements of Executive Order No.
66(1978), the Office of Administrative Law (OAL) proposes
to readopt the existing OAL Rules for Agency Rulemaking
found at N.J.A.C. [:30, which would otherwise expire on
March 6, 1986. Along with this proposed readoption, the OAL
concurrently proposes to amend the rulemaking rules.

By way of historical background, this chapter was originally
codified at NJ.A.C. 15:15, Rules of Administrative
Procedure. With the enactment of P.L. 1981, ¢.27 on February
9, 1981, which became effective on March 11, 1981, significant
changes to the Administrative Procedure Act (APA), N.J.S.A.
52:14B-4 et seq., were adopted. As a result of the new statutory
requirements under the APA, N.J.A.C. 15:15 was substantially
amended and recodified as N.J.A.C. 1:30, Rules for Agency
Rulemaking (see 13 N.J.R. 171(a)). The new N.JA.C. 1:30
was filed as an emergency rule pursuant to the APA as it
existed prior to the enactment of P.L. 1981, ¢.27. Under the
prior version of the APA, the emergency rule was effective
as an emergency adoption on March 6, 1981 to be operative
on March 11, 1981 (R.1981 d.83).

The 1981 amendments to the chapter were designed to: (1)
adjust the rules to implement the new rulemaking provisions

NEW JERSEY REGISTER, MONDAY, JANUARY 6, 1986

Interested Persons see Inside Front Cover
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of the APA; (2) adjust the rules to correspond with the estab-
lishment of the OAL and related changes in the enforcement
of the APA; (3) clarify the notice and hearing requirements
of the APA; and (4) consolidate various provisions and repeal
certain rules which repeated statutory language.

After one year of operation under the new rules, the chapter
was substantially amended to address various comments and
criticisms which arose while operating under the new statutory
and regulatory requirements (see 14 N.J.R. 780(a), 15 N.J.R.
29(a), effective January 3, 1983 as R.1982 d.466). The rule
amendments included language and technical changes; new
definitions; clarified the effective date of an adopted rule;
outlined compliance procedures for Executive Order No.
66(1978); specified the types of changes which could be made
to a proposed rule upon adoption; changed timeframes for
retention of rulemaking records from two to three years;
provided for administrative correction of rules; and required
that proposed and adopted rules be signed by a duly
authorized person,

The OAL, and all other State agencies subject to the APA,
have operated under the existing rulemaking rules since 1983.
During this time, the OAL has had the opportunity to assess
the merits of these rules and has gained valuable experience
in their operation. The QAL has also, from time to time,
entertained questions and received suggestions from both the
public and other State agencies on how the rules may be
improved.

In compliance with the spirit and intent of Executive Order
No. 66(1978), the OAL has reviewed the current chapter and
has determined that it is still adequate, reasonable and neces-
sary for the purposes for which it was originally promulgated,
that is, the implementation and coordination of uniform rules
for agency rulemaking. As a result of this review and our
experience over the last several years in operating under these
rules, the OAL proposes to amend the Rules for Agency
Rulemaking. The Office of the Attorney General has reviewed
this proposal and concurs with the amendments as proposed.

The following summarizes the current text of the rules and
the proposed changes, if any, to particular sections.

Subchapter | contains General Provisions rules.

N.J.A.C. 1:30-1.1 states the title of the rules.

N.J.A.C. 1:30-1.2 is the definition section. Several changes,
both technical and substantive, are proposed along with sev-
eral deletions and additions of terms.

N.J.A.C. 1:30-1.3 identifies the new OAL address and
1:30-1.4, 1.5 and 1.6 specify how the Code, Register and
Statutes should be cited.

N.J.A.C. 1:30-1.7, use of headings, is amended to explain
that although headings are not part of a rule, they may be
used in interpreting the rule.

N.J.A.C. 1:30-1.8, access to documents, explains that any
document submitted to the OAL for filing shall be maintained
as a record and is available for examination. Copies of docu-
ments are available for a fee (NJ.A.C. 1:30-1.9).

N.J.A.C. 1:30-1.10 states that the OAL may prescribe forms
and formats for use in rule submissions.

NJ.A.C. 1:30-1.11 explains how to compute a period of
time fixed by rule or judicial order.

N.J.A.C. 1:30-1.12, compliance, is substantially amended.
Subsection (a) states that the processing of a rule may be
suspended if it does not comply with technical and procedural
rulemaking requirements. Procedures for rectifying non-com-
pliance are also proposed. Subsection (b) states that any issue
of non-compliance which concerns statutory authority, related
legal issues or contested case jurisdiction shall be referred to

(CITE 18 N.J.R. 3)




ADMINISTRATIVE LAW

the Office of the Attorney General. These amendments serve
to codify the policy which has developed over the years.

N.J.A.C. 1:30-1.13 describes the treatment of an invalidated
rule.

N.J.A.C. 1:30-1.14 explains the procedure for receiving and
filing a document.

Subchapter 2 contains rules on Rulemaking Generally.

N.J.A.C. 1:30-2.1, clarity of rules, has been completely
rewritten to explain that any document filed must be written
in a clear, simple and understandable manner. Cross-reference
to N.JLA.C. 1:30-1.12 is made in cases of non-compliance.

N.J.A.C. 1:30-2.2 explains how source documents are in-
corporated by reference.

N.J.A.C. 1:30-2.3 requires that there be a single subject
embraced in each section of a rule.

N.J.A.C. 1:30-2.4 specifies the proper authorization for rule
activity and has been amended to provide that any rule activity
not properly authorized shall be returned to the agency.

N.J.A.C. 1:30-2.5 explains the effect and treatment of state-
ments which accompany notices of proposal and adoption.

N.J.A.C. 1:30-2.6 states that the Register constitutes the
authoritative text of any rule printed therein.

N.J.A.C. 1:30-2.7 explains the procedure for effecting an
administrative correction.

Subchapter 3 contains rules which regulate the proposal
procedure.

N.J.A.C. 1:30-3.1, notice of proposed rule, specifies the
items that must be included as part of a notice of proposed
rule. This section has been significantly reorganized and clari-
fied, although no major substantive changes are proposed.
Aside from the reorganization, the only substantive amend-
ment of note is the clarification of an agency’s statutory
authority (N.J.A.C. 1:30-3.1(a)3.), and the cross-reference to
N.J.A.C. 1:30-1.12 regarding non-compliance with proper
rulemaking (N.J.A.C. 1:30-3.1(b)).

N.J.A.C. 1:30-3.2, notice of pre-proposal for a rule, specifies
the requirements which must be followed when an agency
wishes to ‘“‘pre-propose” as rulemaking. Subsection (b) is
amended to require submission of the draft text of the rule,
when available, as part of the notice. A new proposed subsec-
tion (c) requires that all rulemakings which involve joint or
concurrent promulgation of agencies require a pre-proposal.

N.J.A.C. 1:30-3.3 states the requirements for providing pub-
lic opportunity to be heard on a proposed rulemaking. The
section has been rewritten in order to reflect proper codifica-
tion, but no substantive changes are proposed.

N.J.A.C. 1:30-3.4 explains the record of public comment
which must be compiled in a proposed rulemaking.

The current text of N.J.A.C. 1:30-3.5, variance between the
rule as proposed and as adopted, is repealed at this section
designation and recodified at 1:30-4.3.

N.J.A.C. 1:30-3.5, negotiating a rule, is a proposed new rule
which outlines the procedure by which an agency elects to
negotiate a contemplated rulemaking. Subsection (b) specifies
that a written request to negotiate a rule must be submitted
to the Administrative Rules and Publication Division with a
summary of the subject matter, the problem which the agency
wishes to address, and a listing of the interests affected, along
with suggested representatives of the negotiation team.

Subsection (c) states each agency and interest group shall
have one representative. A negotiation team shall not have
more than 10 members including the OAL representative
(subsection (d)).

Subsection (e) states the Division will review the request,
contact the representatives, if need be, and determine whether

(CITE 18 N.J.R. 4)
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the matter is feasible to negotiate, the interests are defined,
and representatives are diverse and accountable to each
interest group. Once the Division has determined that nego-
tiations should commence, a notice of rule negotiation shall
be published in the New Jersey Register. Any interested party
who is not represented on the negotiation team may file a
petition for participation with the QAL representative (subsec-
tion (f)).

Subsection (g) specifies the content requirements and
procedure for submitting the petition.

Subsection (h) states the negotiation team shall be convened
within 20 days from publication of the notice in the Register.
The negotiation must be completed within 10 days of com-
mencement unless all participants agree to continue.

The OAL representative will provide a final version of the
negotiated rule within 10 days of completion of the nego-
tiations (subsection (i)).

Subsection (j) requires that the agency either propose the
rule as negotiated or notify the OAL and all representatives
that is has rejected the negotiation. The rejection must occur
within 30 days or such other period as agreed upon by the
OAL Director and the head of the agency that had requested
the negotiation.

Subsection (k) states that if no negotiated rules has been
approved after 60 days from commencement of the nego-
tiation, the OAL representative may terminate the negotiation
and disband the team. A notice of disbandment shall be pub-
lished in the Register.

N.J.A.C. 1:30-3.6, notice of petition for a rule, outlines the
procedure an agency must follow when it receives a petition
for a rule. Subsection (a) has been amended to require that
notice of the petition must be filed with the OAL within five
days of its receipt. The notice shall be published in the Register
as required by N.J.S.A. 52:14B-4(f).

N.J.A.C. 1:30-3.7 describes a federally required rule.

Subchapter 4 contains rules which regulate the adoption
procedure.

N.J.A.C. 1:30-4.1 outlines the requirements for filing an
adopted rule and 1:30-4.2 specifies the timeframes for filing
the adoption. N.J.A.C. 1:30-4.2 is being amended to clarify
the time periods which must elapse before a rule can be ac-
cepted for filing. The rule is also being amended to comport
with the proposed amendments to N.J.A.C. 1:30-1.12.

N.J.A.C. 1:30-4.3, variance between the rule as proposed
and as adopted, discusses the treatment of changes to a
proposal upon its adoption. This rule, although proposed as
new, is simply a recodification from 1:30-3.5.

N.J.A.C. 1:30-4.3, proposed as new 1:30-4.4, discusses the
application of expiration dates to adopted rules pursuant to
Executive Order No. 66(1978). The rule has been amended to
require that all adopted rules shall have an expiration date
of not more than five years from the date of adoption. The
rule has also been amended to require that expiration dates
shall be fixed at the chapter level rather than at subchapter
levels as is presently applied. Also, in situations where a
chapter has several subchapters with different expiration
dates, the entire chapter will now expire on the same date as
the last assigned expiration date to a subchapter in that
chapter. Chapters that only have one subchapter with an
expiration date will expire on the same date as that subchapter.
Any chapter whose subchapters have no expiration date shall,
upon amendment of any subchapter, receive an expiration
date to the entire chapter. Any new rule shall have an expira-
tion date apply to the entire chapter.

N.J.A.C. 1:30-4.4 has also been amended to clarify that any
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amendments to a readopted rule are effective upon publi-
cation. New subsections (f) and (g) explain the treatment of
any proposed readoptions of rules which expire before they
can be readopted.

N.J.A.C. 1:30-4.4, certification for emergency adoption,
proposed as new 1:30-4.5, explains the procedure for adopting
a rule on an emergency basis. The rule has been amended to
clarify its provisions and conform to current practice.

NJ.A.C. 1:30-4.5, effective date and promulgation of
adopted rule, proposed as new 1:30-4.6, explains when
adopted rules become effective.

Social Impact

Virtually all State agencies in the executive branch of gov-
ernment are governed by the rulemaking provisions of the
Administrative Procedure Act (APA), N.J.S.A. 52:14B-1 et
seq., specifically 52:14B-4. NJ. A.C. 1:30, Rules for Agency
Rulemaking, which are proposed here for readoption pursuant
to Executive Order No. 66(1978), implement and coordinate
the administration of the APA as required by N.J.S.A.
52:14F-5f.

As a set of procedural rules which regulates the rulemaking
process, N.J.A.C. 1:30 primarily affects all State agencies
which are required by law to promulgate rules to carry out
their respective statutory responsibilities. N.J.A.C. 1:30 not
only provides uniform application and administration of the
rule promulgation process but also ensures that the public is
afforded adequate notice of an agency’s intended rulemaking
action and the opportunity to comment on that proposed
action.

The proposed amendments to the readoption of N.J.A.C.
1:30 are expected to clarify some regulatory provisions which
have been misinterpreted in the past. Several amendments are
intended to codify developing administrative policy into the
regulatory framework, while other amendments will allow the
OAL to provide State agencies greater assistance in the rule
promulgation process.

Economic Impact

By their nature of being procedural rules, N.J.A.C. 1:30 has
little, if any, economic impact of its own. Application of these
rules, however, may have an economic impact on State agen-
cies in that both administrative and professional staffing may
be required and/or necessary to implement and comply with
the procedural requirements of the rulemaking rules. For in-
stance, there may be an economic impact in the sense that
agency staff are required to draft summaries, social and econ-
omic statements for proposals, and prepare summaries of
public comments received and agency responses to those com-
ments, along with the compilation and retention of the record
of public participation. Such economic impact, however, is
more appropriately attributed to the statutory requirements
of the APA rather than the regulatory requirements of the
Rules for Agency Rulemaking. The OAL does not anticipate
that the current economic impact, if any, on State agencies
will change as a result of the proposed readoption and/or
amendments.

The QAL is statutorily charged with the responsibility to
promulgate and enforce these rules on rulemaking; advise
agencies concerning their obligations under the APA; and
assist agencies in the preparation, consideration, publication
and interpretation of administrative rules (see N.J.S.A.
52:14F-5). These statutory responsibilities inherently have an
economic impact on the OAL, in the form of the assistance,
consultation and review provided by the OAL staff. These
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costs, however, are not readily quantifiable but are subsumed
in the overall OAL budget. The readoption of the rulemaking
rules and the continuation of the current promulgation process
will not substantially increase the present costs associated with
the OAL’s responsibility in overseeing the rulemaking func-
tion.

The proposed amendments to the readoption may, however,
have an economic impact on the OAL if an agency requests
the OAL to negotiate a contemplated rulemaking proceeding
pursuant to N.J.A.C. 1:30-3.5.

Full text of the proposal follows (additions shown in
boldface thus; deletions shown in brackets [thus]).

CHAPTER 30

RULES FOR AGENCY RULEMAKING
Authority
N.J.S.A. 52:14B-7(g), 52:14F-5f

SUBCHAPTER I. GENERAL PROVISIONS

1:30-1.1 Short title
The provisions of this chapter shall be known as “The rules
for agency rulemaking”.

1:30-1.2 Definitions

The following words and terms, when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise.

““Act” means the Administrative Procedure Act of 1968,
P.L. 1968, c.410, as amended and supplemented by P.L. 1978,
c.67[(NJ.S.A. 52:14B-1 et seq. and 52:14F-1, et seq.) and P.L.
1981, ¢.27 (52:14B-4.1 et seq.).] and all other amendments and
supplements thereto.

[“Administrative Publications and Filings’’] *Administrative
Rules and Publications” means that [section] Division of the
the Office of Administrative Law to which documents shall
be submitted, formerly the Division of Administrative
Procedure of the Department of State.

“Adopt” means the action whereby a rule is officially
approved and authorized for promulgation by an adopting
agency.

‘‘Adopting agency” means that agency authorized by law
to conduct a rulemaking proceeding.

“‘Agency’” or “State agency” is defined in N.J.S.A.
52:14B-2(a).

“Adopting agency head” means either that person desig-
nated by statute as authorized to promulgate rules, or
the principal executive officer [of] or an authorized adopting
agency.

“Amend’” means to adopt a rule which modifies, alters, [or]
revises or suspends the operative effect of a previously
promulgated rule.

“Code” means the New Jersey Administrative Code, pub-
lished pursuant to N.J.S.A. 52:14B-7(a).

“Codify”” means to devise, pursuant to N.J.S.A. 52:14B-7(f),
the form in which rules are published to achieve a logical and
consistent arrangement of the provisions.

“Director” means the Director of the Office of Adminis-
trative Law.

“Document” means any writing submitted to the Office of’
Administrative Law by an agency for the purpose of filing,
publishing, or other processing pursuant to law. The singular
of this term refers to the entirety of each writing although such

’
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writing establishes or affects more than one rule or subject
matter, or consists of more than one page or part.

“Effective” means that a rule, pursuant to the Constitution,
the Act and this chapter, has been duly adopted, [accepted
for filing by the Office of Administrative Law, and
promulgated in the New Jersey Register.] filed with the Office
of Administrative Law, and in the case of a new rule, amend-
ment, or repeal, promulgated in the New Jersey Register. A
readoption is effective upon timely filing with the OAL.

“Exempt agency’” means any agency [exempt under] ex-
cluded from the requirements of the Administrative Procedure
Act because it does mot meet the definition of “agency” in
N.J.S.A. 52:14B-2(a).

“Exempt rule’” means any rule of an exempt agency[.] or
a rule of a non-exempt agency which, pursuant to Executive
Order 66(1978), does not require an expiration date.

“File” means the action whereby [a certified copy of a
document is submitted to Administrative Publications and
Filings and accepted by the director to be stamped with the
date and time of acceptance and entry into the registry.] a copy
of a document is: received by the Administrative Rules and
Publications Division; stamped with the date and time of receipt;
entered into the registry; and thereafter accepted for publication
by the Director. All documents accepted for publication shall
be considered files as of the date of receipt.

“Joint Proposal and Joint Adoption” is the process by which
two or more agencies, with concurrent or complementary
jurisdiction, jointly propose and adopt identical rufes, at the
same time. The process may be mandated by legislation or
voluntarily initiated, where appropriate.

“Negotiating a rule”” means the process whereby an agency
requests, and the OAL provides a representative to conduct a
preliminary, non-adversarial proceeding with respect to a con-
templated rulemaking proceeding, and which results in a rule
presented to the “‘adopting agency” head in the form required
by N.J.A.C. 1:30-3.1.

“Notice of petition for a rule” means that document de-
scribed in N.J.A.C. 1:30-3.6 which must be submitted to the
Office of Administrative Law for publication in the Register
when a request for agency rulemaking action is made by an
interested person, pursuant to N.J.S.A. 52:14B-4(f).

“Notice of pre-proposal for a rule” means that document
described in [N.J.S.A.] N.J.A.C. 1:30-3.2 which must be sub-
mitted to the Office of Administrative Law for publication in
the New Jersey Register, when an agency determines to con-
duct, pursuant to N.J.S.A. 52:14B-4(e), a preliminary proceed-
ing with respect to a contemplated rulemaking proceeding].]
or when, pursuant to N.J.A.C. 1:30-3.2, a pre-proposal shall be
submitted.

“Notice of proposed rule’” means that document described
in NJ.A.C. 1:30-3.1 which must be submitted to the Office
of Administrative Law for [acceptance by the director,] filing
and then publication in the New Jersey Register and distribu-
tion to the Legislature and interested persons.

“Operative” means that the adopting agency shall enforce
and the affected public shall obey the terms of an effective
rule. Unless otherwise specified in the rule, a rule becomes
operative when effective.

“Organizational rule’” means a rule promulgated pursuant
to N.J.S.A. 52:14B-3(1), including a description of the struc-
ture of the agency; the persons from whom and piaces from
which information, applications and other forms may be ob-
tained; the persons to whom and places to which applications,
requests and other submissions may be made.

(CITE 18 N.J.R. 6)
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“Person” means any natural individual, association, board,
venture, partnership, corporation, organization, institution
and governmental instrumentality recognized by law for any
purpose whatsoever.

“Pre-proposal” means a preliminary proceeding for the
purpose of eliciting ideas, views and comments of interested
persons on a contemplated rulemaking proceeding. This
preliminary proceeding precedes the filing of a formal rule
proposal.

“Promulgate’ means to [officially] proclaim officially in the
Register and thereby render effective a new rule, amendment
or repeal which was duly adopted by an agency and [accepted
for filing by] filed with the Office of Administrative Law.

“Propose” means the action whereby an adopting agency
submits a notice of proposed rule to the Office of Adminis-
trative Law [which is accepted] for filing and publication by
the Director.

“Readopt” means to conduct a rulemaking proceeding for
the purpose of continuing in effect an emergency rule which
would otherwise expire pursuant to N.J.S.A. 52:14B-4(c) (see
1:30[:]-4.[4(d)]5,, or a rule which expires pursuant to the
“sunset” provisions of Executive Order No. 66(1978) (see
N.J.A.C. 1:30-4.[6]4). In a rulemaking proceeding to readopt
a rule, the rule continues in effect upon the [acceptance for]
timely filing of the notice of adoption [by] with the Office of
Administrative Law,

“Register” means the “New Jersey Register” published
pursuant to N.J.S.A. 52:14B-7(b).

“Registry” means the serial list of documents [accepted for
filing by the director] submitted for filing with the director.

“Repeal” means to conduct a rulemaking proceeding to de-
clare void a rule, the effect of which is to terminate the legal
effect of such rule prospectively only. Any rule so terminated
shall continue thereafter to be enforced in and applied to all
proceedings, formal or otherwise, initiated pursuant to rule
or to law prior to the effective date of such repeal.

[“Rescind’™ means to declare void a rule, the effect of which
is to terminate the legal effect of a rule both prospectively and
retroactively as if the rule had never existed for any purpose.]

“Rule” or *“‘administrative rule” is defined in N.J.S.A.
52:14B-2(e). For purposes of determining effective dates, there
are five types of rules: new rules, amendments, repeals, re-
adoptions, and emergency rules.

“Rule activity” means any agency action with respect to a
rule authorized or required by the Administrative Procedure
Act, N.J.S.A. 52:14B-1 et seq., and including a petition for
a rule, a pre-proposal for a rule, and rulemaking proceeding.

“Rulemaking proceeding” means those steps which shall be
followed pursuant to the Act and this chapter, for a rule to
be validly promulgated, and which include the procedures for
proposal of a rule, N.J.A.C. 1:30-3.1 et seq., the proper adop-
tion of a rule, and the procedures upon adoption of a rule,
N.JA.C. 1:30-4.1 et seq.

[**Suspend” means to render a rule inoperative for a definite
period of time.]

1:30-1.3  Offices

(a) Division of Administrative [Publications and Filings,)
Rules and Publications, Office of Administrative Law, is
located at [88 East State Street] Quakerbridge Plaza, Building
#9, Quakerbridge Road, Trenton, NJ 08625.

(b) Hours during which documents may be submitted or
reviewed are from 9:00 A.M. to 4:00 P.M., Monday through
Friday, holidays excepted.
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1:30-1.4 Citations to the Code

(a) The New Jersey Administrative Code shall be cited as
“NJ.AC”

(b) The citation of a particular section of the New Jersey
Administrative Code shall include the numerical designations
of the title, chapter, subchapter and section referred to,
preceded by the initials N.J.A.C. Thus, [this] the section
should be cited as N.J.A.C. 1:30-1.4

1:30-1.5 Citations to the Register
(a) The New Jersey Register shall be cited as “N.J.R.”
(b) The citation to material appearing in the New Jersey
Register shall include the volume number, page number and
item letter, the volume and page numbers being separated by
the initials, “N.J.R.” Thus, the third item of page 27 of the
first volume of the Register would be cited as: 1 NJ.R. 27(c).

1:30-1.6 [Citations] Statutory citations in the Code

Statutory citations will be ‘“N.J.S.A.”, the New Jersey
Statutes Annotated. This is for the convenience of the public,
but the official copy of any statute will be found in the State’s
unpublished compilation of statutes or in the published yearly
pamphlet laws.

1:30-1.7 Unse of headings

Title, subtitle, chapter, subchapter, section, article, group,
part and division headings contained in the Register [of] or
Code [shall not be deemed to govern, limit, modify, or in any
manner affect the scope, meaning or intent of any provision
of the Register or Code] are not part of the rule, but are intrinsic
parts of the publication. As such, these headings may be used
in interpreting the rule.

1:30-1.8  Access to documents

(a) Every document [accepted by] or a copy thereof sub-
mitted to the Office of Administrative Law for filing shall be
maintained on record by the Division of Administrative
[Publications] Rules and [Filings] Publications.

(b) Any person shall, upon request, be afforded opportuni-
ty to examine any document so maintained.

1:30-1.9 Copies of documents; fees

(a) Any person shall be provided copies of filed documents
pursuant to the provisions and fee schedules of N.J.S.A.
47:1A-2.

(b) The original of a filed document shall not be released
from the custody of the Office of Administrative Law.

1:30-1.10 Forms

From time to time the Office of Administrative Law may
adopt as interagency statements the forms and formats which
shall be used in rule activities. [the submission of proposed
and adopted rules, pre-proposals for rules, and notices there-
for.]

1:30-1.11 Computation of time

In computing any period of time fixed by a rule or judicial
order, the day of the act or event from which the designated
period begins to run is not to be included. The last day of
the period so computed is to be included, unless it is a Satur-
day, Sunday or legal holiday, in which event the period runs
until the end of the next day which is neither a Saturday,
Sunday nor legal holiday.

1:30-1.12 Compliance

[The Office of Administrative Law may refuse to accept for
publication or for filing any proposed or adopted rule, any
pre-proposal for a rule or any notice which is not in com-
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pliance with N.J.S.A. 52:14B-1 et seq. and the rules contained
in this chapter. The Office shall return the document to the
agency with recommendations for compliance. The Office of
Administrative Law will provide its good offices and technical
assistance to assist any agency in complying with the law.]

(a) Upon an initial determination by the OAL, that any
proposed or adopted rule, pre-proposal for a rule, or any notice
is not in compliance with the technical or procedural require-
ments concerning rulemaking, the OAL may temporarily
suspend the processing of that document. In such situations, the
OAL shall contact the agency to indicate the basis for the initial
determination of non-compliance. The OAL and the agency shall
mutually review the initial determination. The OAL shall then
make a final determination regarding noncompliance. The OAL
shall assist the agency in a cooperative effort to obtain com-
pliance.

(b) If the OAL determines that there is an issue of non-
compliance which concerns statutory authority, related legal
issues, or contested case jurisdiction, it shall refer the matter
to the Office of the Attorney General for final determination.

1:30-1.13 Invalidation of rule

In the event that a proposed or adopted rule is suspended
or otherwise rendered inoperative or ineffective by Court rule
or ruling, by legislative action or by Executive Order, the
Office of Administrative Law shall, upon receipt of notice of
the event, file the notice and publish the notice in the Register
and the Code, as appropriate.

1:30-1.14 Filing of a document

(a) Upon [acceptance] receipt of a document for filing there
shall be stamped on its face the following:

1. The hour and date of [acceptance for filing:] receipt;

2. The word [*“filed”] “‘received”; and

3. The facsimile signature of the Director.

[(b) A document number assigned by Administrative Publi-
cations and Filings shall be endorsed on the face of the docu-
ment. The document shall be entered in a registry maintained
by Administrative Publications and Filings for that purpose.}

(b) All proposals shall be assigned a proposed rule number
(PRN) by Administrative Rules and Publications. All adoptions
shall be assigned a rule document number (R.d.) by Adminis-
trative Rules and Publications.

(c) Upon acceptance for publication, the document shall be
deemed filed as of the date of receipt.

SUBCHAPTER 2. RULEMAKING GENERALLY

1:30-2.1 Clarity of rules

[In order to be accepted for publication or for filing, a
proposed or adopted rule, or any notice shall be written in
a reasonably simple, clear, understandable and easily readable
way so as to offer affected persons and other interested parties
fair notice of its provisions.]

In order to be accepted for filing, a document shall be written
in a reasonably simple, clear, understandable manner which is
easily readable and offers affected persons and other interested
persons fair notice of its provisions. In the case of a rule of a
highly complex technical nature, the requirements of simplicity,
clarity and understandability shall be applied primarily to the
summaries of the rule which are printed with the proposal. The
rule itself shall be reasonably simple, clear, and understandable
to a person with some subject matter expertise. Any rule activity
or notice which does not comply with the technical or procedural
requirements concerning rulemaking may be subject to the
provisions of N.J.A.C. 1:30-1.12.

(CITE 18 NJ.R. 7)
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1:30-2.2 Incorporation by reference

(a) Specifically designated sections of the following sources

may be incorporated into a rule by reference:

. New Jersey Statutes Annotated;

. United States Code;

. New Jersey Session Laws;

. Code of Federal Regulations;

. Federal Register;

. Any uniform system of accounts published by the Na-
tional Association of Regulatory Utility Commissioners;

7. Any generally available standard published by any of the
standardizing organizations listed in the National Bureau of
Standards Special Publication 417, Director of United States
Standardization Activities or supplements thereto or reissues
thereof;, or

8. Any other generally available publication approved by
the Director.

(b) Any section of a source incorporate by reference shall
be made available for public inspection by the adopting agency
and shall be available in printed form from the adopting
agency or the original source for a reasonable fee.

(c) Any agency incorporating any section of a source by
reference shall adopt and file as a rule appropriate language
indicating:

1. What is incorporated including either:

i. The specific date or issue of the section of the source
incorporated; or

ii. A [Statement] statement indicating whether the section
incorporated includes future supplements and amendments.

2. Where and how a copy of the section may be obtained.

(d) Except with respect to a section of a source indicated
in (a)l through (a)5 above, an agency shall file with the Office
of Administrative Law as part of a proposed or adopted rule
a copy of the section incorporated by reference.

(e) Where a State agency rule elaborates on, or summarizes
or paraphrases a State or Federal statute or Federal regu-
lation, the rule shall contain a citation of, reference to or
footnote on that statute or regulation.

A B W -

1:30-2.3 Single subject for each secton of a rule

Each proposed or adopted [rule] section or notice shall
embrace but one subject, and that shall be expressed in the
title.

1:30-2.4 Authorization for rule activity

(a) A notice of adoption shall be signed by the adopting
agency head, or any other person authorized by statute.

(b) A notice of proposed rule or any other rule activity shall
be signed either by:

1. The adopting agency head; or

2. By an agency employee who has been duly authorized
by the agency head to propose rules, and for whom a written
authorization signed by the agency head has been submitted
to the Office of Administrative Law.

(c) Any rule activity not properly authorized shall be returned
to the agency.
1:30-2.5 Effect of statement for proposed rule

The statements for a proposed rule (N.J.A.C. 1:30-3.1(a)3)
and for any changes upon adoption of a rule (N.J.A.C.
1:30-4.1(a)5) are not part of the rule, but are intrinsic parts
of the proposal and adoption as published in the Register. As
such, these statements may be used in interpreting the rule.

1:30-2.6 Official copy of proposed, adopted and
promulgated rule
(a) The Register constitutes the authoritative text of any
notice printed therein.

(CITE 18 N.J.R. 8)
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(b) The full text printed in the Register of any proposed
rule, adopted rule or any change made upon adoption of a
proposed rule, constitutes the authoritative text of that
proposed rule, adopted rule or change. An official copy of the
text printed in the Register shall be kept on file [at] by the
OAL.

(c) Where the full text of an adopted rule is not printed in
the Register, the full text of the proposed rule printed in
Register, plus the full text of any change printed in the Regis-
ter upon adoption, constitutes the authoritative text of the
adopted and promulgated rule. An official copy of the text
printed in the Register shall be kept on file [at] by the OAL.

(d) Where the full text of any proposed rule, adopted rule,
or change is not printed in the Register, the authoritative text
is the copy submitted by the adopting agency and kept on file
[at] by the Office of Administrative Law.

1:30-2.7 Administrative correction

(a) Upon agreement [of] between the adopting agency and
the Office of Administrative Law, the Office of Administrative
Law may administratively correct a [promulgated rule] pub-
lished document. An administrative correction may contain:

1. A correction of spelling, grammar, or punctuation which
does not change the meaning or substance of a rule;

2. A correction of codification; or

3. An addition or subtraction of a word or phrase which
does not change the substance of a rule and which could be
implied from the text and context of the notice of proposed
rule or notice of adopted rule.

(b) An administrative correction shall be made by inserting
the correction on the official copy of the rule contained on
file at the Office of Administrative Law. The OAL employee
authorized to make an administrative correction shall date and
initial any correction.

(c) An administrative correction shall be effective upon fil-
ing.

(d) A notice of any correction of codification or addition
of a missing word or phrase shall be published in the Register.

SUBCHAPTER 3. PROPOSAL PROCEDURE

1:30-3.1 Notice of proposed rule

(a) Where the law requires that an agency give notice of
its rulemaking proceedings, the agency shall prepare a ‘‘notice
of proposed rule” and submit the notice [of] to the OAL. The
notice of proposed rule shall include:

1. The N.J.A.C. citation of the proposed new rule, amend-
ment, repeal or readoption.

[1.] 2. The name of the adopting agency head and agency
and the signature of the adopting agency head [or agency
employee duly authorized by the agency head to propose a
rule (see N.J.A.C. 1:30-2.4)] or other authorized signatory as
provided in N.J.A.C. 1:30-2.4. .

3. An agency may not cite its general statutory authority
unless specific legal authority is unavailable and the agency is
relying on its general or residual powers, in which case a state-
ment to that effect shall be made in the summary.

4. An announcement of the public’s opportunity to be heard
regarding the proposed rule, which shall include:

i. When, where, and how persons may present their views
orally or in writing.

ii. When, where and how, persons may attend any formal rule
adoption proceeding.

5. A brief statement for the proposed rule, which shall in-
clude:
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i. A summary statement of the proposed rulemaking with a
clear and concise explanation of its purpose and effect. The
summary shall describe, detail and identify:

(1) Who and what will be affected by the proposal; and

(2) How, when and where the affect will occur; and

(3) What the proposal prescribes, proscribes or otherwise
mandates; and

(4) What enforcement mechanisms and sanctions may be in-
volved; and

(5) Any other relevant or pertinent information.

ii. A social impact statement which describes the expected
social impact of the proposed rulemaking on the public, particu-
larly on any segments of the public proposed to be regulated,
and including any proposed or expected differential impact on
different segments of the public, including the rulemaking action,
and justification therefor.

iii. An economic impact statement which describes the ex-
pected costs, revenues, and other economic impact upon gov-
ernmental bodies of the State, particularly any segments of the
public proposed to be regulated.

6. The full text of the proposed new rule, amendment, repeal
or readoption, specifically indicating additions and or deletions
of any rule being repealed or renumbered.

(b) Any proposal notice which does not meet the requirements
in (a) above may be subject to the provisions of N.J.A.C.
1:30-1.12.

(c) Upon receipt of the proposal notice which conforms to
these requirements:

1. The OAL shall submit the notice, other than a notice of
a Federally required rule (see N.J.A.C. 1:30-3.7), to the Senate
and the General Assembly;

2. The OAL shall publish the notice of proposed rule in the
next available issue of the New Jersey Register. Pursvant to
N.J.S.A. 52:14B-7(c), any proposal notice which would be
cumbersome, or unduly expensive to publish shall not be printed
in full. Instead, such proposals shall be summarized in the Regis-
ter. The proposing agency shall make available the proposed rule
and provide the notice in the manner in which, and from where,
copies may be obtained.

[2. The text of the proposed rule, or a description of the
proposed rulemaking action detailed and specific enough to
identify: who and what will be affected by the proposed action;
how, when and where the effect will occur; what is being
prescribed, proscribed, or otherwise mandated; what enforce-
ment mechanisms and sanctions may be involved; and, any
other key provisions. The notice shall include the text of any
existing rule that is being amended, specifically indicating
additions, deletions, and the identity of any rule being repealed
or renumbered.

3. A brief statement for the proposed rule, which shall
include:

i. A summary of its subject matter and a clear and concise
explanation of its purpose and effect;

ii. A citation of the specific legal authority authorizing the
proposed rulemaking action and a brief explanation of how
the proposed rule implements the authorizing legal authority.
The citation shall identify the section or sections of law which
particularly authorize this particular section. The citation shall
not merely be the agency’s enabling statute, unless the agency
is relying upon its residual or other general powers, and so
states in the notice;

iii. Its expected social impact on the public, particularly any
segments of the public proposed to be regulated, and including
any proposed or expected differential impact on different seg-
ments of the public, and the justification therefor;
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iv. Its expected costs, revenues and other economic impact
upon governmental bodies of the State, particularly the adopt-
ing agency, and upon the public, particularly any segments
of the public proposed to be regulated;

v. A proposed code citation for it, according to a format
proposed and distributed by Administrative Publications and
Filings, and the Code citation of any rule affected, amended
or replaced by it; and

vi. The agency through which and the methods by which
it would be implemented.

4. An announcement of the public’s opportunity to be
heard regarding the proposed rule, which shall inciude:

i. When, where and how persons may present their views
orally or in writing (see J.A.C. 1:30-3.3, Opportunity to be
heard); and

ii. When, where, and how, persons may attend any formal
rule adoption proceeding.

(b) Upon acceptance of the notice by the director:

1. The OAL shall submit the notice, other than a notice
of a Federally required rule (see N.J.A.C. 1:30-3.7), to the
Senate and the General Assembly;

2. The OAL shall publish the notice of proposed rule in
the New Jersey Register. Pursuant to N.J.S.A. 52:14B-7(c), an
unduly cumbersome proposed rule may not be printed full text
in the Register, but may be summarized in the Register and
made available upon request:}

3. The agency shall mail the notice of proposed rule, as filed
[accepted by the Director,] to those persons who have made
timely request of the agency for notice of its rulemaking ac-
tions; and

4. The agency shall undertake an additional method of
publicity, other than publication in the Register, reasonably
calculated to inform the most interested and affected persons
of the proposed rule.

1:30-3.2 Notice of pre-proposal for a rule

(a) Where pursuant to N.J.S.A. 52:14B-4(e), an agency de-
termines to conduct a preliminary, deliberative proceeding
with respect to a contemplated rulemaking proceeding, the
agency shall submit a “notice of preproposal for a rule” to
the OAL for publication in the New Jersey Register at least
30 days prior to submission of any notice of proposed rule
on the same subject.

(b) The notice of pre-proposal for a rule shall include:

1. The name of the adopting officer and agency;

2. The subject matter, problem and purpose which the
agency contemplates addressing; and, when available, draft text
of the contemplated rule;

3. A citation of the legal authority authorizing the con-
templated action;

4. An announcement of the public’s opportunity to be
heard regarding the contemplated action, which shall include:

i. Where, when and how persons may present their com-
ments orally or in writing (see N.J.A.C. 1:30-3.3 Opportunity
to be heard); and

ii. When, where and how, persons may attend an informal
conference or consultation.

5. The title and nature of any committee, and where ap-
propriate, the names and affiliations of any committee mem-
bers, appointed to advise the agency with respect to any con-
templated rulemaking.

(c¢) All rulemakings which involve the joint or concurrent
promulgation of two or more agencies (“joint proposal and
adoption”) require a preproposal.

(CITE 18 N.J.R. 9)
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1:30-3.3 Opportunity to be heard

[(a) Written submission: As part of any proceeding for a
pre-proposal, under N.J.A.C. 1:30-3.2, or for a proposed rule,
under N.J.A.C. 1:30-3.1, the agency shall accept written sub-
missions for at least 30 days following publication in the
Register of the notice of pre-proposal or proposed rule.

(b) Public hearing

1. Where a public hearing is requested pursuant to N.J.S.A.
52:14B-4(a)(3) the party making the request may submit a
copy of the request to the Office of Administrative Law for
inclusion in the record of the proposed rule.

2. Where a public hearing is held as part of a proceeding
for a preproposal or a proposed rule, the agency shall provide
at least 1S days notice thereof. Wherever possible, notice of
the public hearing shall be contained in the notice of pre-
proposal or proposed rule. Otherwise, notice of the public
hearing shall be published in the New Jersey Register or given
in another manner reasonably calculated to reach the
interested public.

3. Any public hearing held in connection with a pre-
proposal or a proposed rule shall be conducted according to
the procedures outlined in N.J.S.A. 52:14B-4(g).

(c) Other submissions: Where an agency permits any other
method of public comment on a pre-proposal or proposed
rule, the agency shall provide timely notice of that opportunity
in a manner reasonably calculated to reach the interested
pubilic.]

(a) As part of any proceeding for a pre-proposal, under
N.J.A.C. 1:30-3.2, or for a proposed rule, under N.J.A.C.
1:30-3.1, the agency shall accept written submissions for at least
30 days following publication in the Register of the notice of
pre-proposal or proposed rule.

(b) Where a public hearing is held as part of a proceeding
for a pre-proposal or a proposed rule, the agency shall provide
at least 15 days notice thereof. Wherever possible, notice of the
public hearing shall be contained in the notice of pre-proposal
or proposed rule. Otherwise, notice of the public hearing shall
be published in the New Jersey Register or given in another
manner reasonably calculated to reach the interested public.

(c) Where a public hearing is requested pursuant to N.J.S.A.
52:14B-4(a)(3), the party making the request shall submit a copy
of the request to the Office of Administrative Law for inclusion
in the record of the proposed rule.

(d) Any public hearing held in connection with a preproposal
or a proposed rule shall be conducted according to the procedures
outlined in N.J.S.A. 52:14B-4(g).

(e) Where an agency permits any other method of public
comment on a pre-proposal or proposed rule, the agency shall
provide timely notice of that opportunity in a manner reasonably
calculated to reach the interested public.

1:30-3.4 Record of the public comment

(a) The agency shall retain a record of any comments or
other material received in response to a pre-proposal
(N.J.A.C. 1:30-3.2 or a proposal (N.J.A.C. 1:30-3.1) [.], for
a period of one year following the date of publication. The
record shall include the following:

1. The date, the method of issuance and a copy of any
notices concerning the rule activity, including any notice
mailed to interested persons pursuant to N.J.A.C. 1:30[:]-
3.1(b)3 and any additional publicity pursuant to N.J.A.C.
1:30-4.1(b)4.

2. A description of the public comments on the notice of
proposed rule or pre-proposal for a rule;

i. The names of the persons commenting on the notice of
proposed rule or pre-proposal for a rule;
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ii. The name and, where feasible, the estimated membership
of any trade, craft or professional organization or association
making written or oral submissions;

iii. A copy or summary of each written submission and a
summary of each oral submission of any person made in
response to the notice of proposed rule or pre-proposal for
a rule, and any written answer of the agency;

iv. The certificate of the adopting officer attesting that all
submissions were examined and that due consideration was
given their merits prior to adoption of the proposed rule;

v. A description of the principal points of controversy re-
vealed during the proceeding;

vi. A statement of the reasons for accepting and rejecting
the public comments.

3. A description of any public hearing or other proceeding
which was held as a result of the pre-proposal or proposed
ruling, including:

i. The date, time and place;

ii. The name and title or position of the presiding person;

iii. The nature of the proceeding;

iv. The recommendations of the hearing officer, in the case
of a public hearing conducted pursuant to N.J.S.A.
52:14B-4(g).

(b) The agency shall retain for each rule adopted by it the
record of the public comment for a period of not less than
three years from the effective date of the subject rule.

(c) The record constitutes an official document of the ad-
ministrative agency, is evidence of its compliance with the
legislative mandate to provide opportunity for public com-
ment, and shall be available for public inspection at the
agency.

[1:30-3.5 Variance between the rule as proposed and as
adopted

(a) Where, following the notice of a proposed rule, an agen-
cy determines to make changes in the proposed rule so
substantial as to effectively destroy the value of the notice,
and to effectively create a new proposed rule, the agency shall
give a new notice of proposed rule and public opportunity to
be heard.

(b) In determining whether the changes in the proposed rule
are so substantial, consideration shall be given to the extent
that the changes:

1. Enlarge or curtail who and what will be affected by the
proposed rule;

2. Change what is being prescribed, proscribed or otherwise
mandated by the rule;

3. Enlarge or curtail the scope of the proposed rule and its
burden on those affected by it.

(c) Where the changes between the rule as proposed and
as adopted are not substantial, the changes shall not prevent
the adopted rule from being accepted for filing. Changes which
are not substantial include:

1. Spelling, punctuation, technical, and grammatical cor-
rections;

2. Language or other changes