Diniel Lindley
vs. }  On Error.

Gtharine; C. O’'Reilly. -'I

WRIT OP ERROR.
Filed February 18th, 1887.
New Jersey, tO wit:

The State of New dJersey to our Justices of our Su-
i.s] preme Court, Greeting :

Because in the record and proceedings, and also in the
giving of judgment in a plaint which was in our said Su-
prene Court of Judicature before you, between Catharine
C OReilly, plaintiff, and Daniel Lindley, defendant, in a
deaof ejectment, manifest error hath intervened, to the
geat damage of the said Daniel Lindley, as it is said;
vebeing willing that the error, if any there be, should
indue manner be corrected, and free and speedy justice
dore to the parties aforesaid in this behalf, do command
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you that if judgment be thereupon given and affirmed
then you distinctly and openly send, under your sal*
the record and proceedings aforesaid, with all things
touching the same, to our Judges of our Court of Frors
and Appeals in the last resort in all causes, at Trenton,
on the first Tuesday of March next, together with ths
writ, that the record and proceedings aforesaid being in-
spected, we may cause to be further done thereupon, for
correcting that error, what of right and according to'the
law and custom of the State of New Jersey ought to ke
done.

Witness our Chancellor and president judge of our
said Court of Errors and Appeals, at Trenton aforesaid,
the seventeenth day of February, in the year of our Lord
one thousand eight hundred and eighty-seven (1887).

HENRY C. KELSEY,

Thomas B Harned,
Attorney.

The answer of the Justices of the Supreme Court of New
Jersey within named.

The record and proceedings whereof mention is within
made, with all things touching and concerning the sane,
we do certify to the Court of Errors and Appeals in a
certain schedule to this writ annexed, as within we are

commanded.
M. BEASLEY, [1.sl]

C. J

JUDGMENT RECORD.

A our” day  February, A. D. eighteen
hundred and eighty-two. Witness Mercer Beasley,
Esquire, Chief Justice.

BENJ. F. LEE,
Oeak



Atlantic County, ss :

Catharine C. O’Reilly, the plaintiff in this action, by
Pater L. Voorhees, her attorney, demands of David Lind-
ley, the defendant therein, the possession of a certain
tract of land, with the appurtenances, situated in Atlan-
tic City, in the county of Atlantic.

Beginning at a point one hundred and fifty feet south-
erly from the southerly line of Pacific avenue, and one
hundred and fifty feet westerly from the westerly line of 10
Tennessee avenue; thence extending westerly parallel
with Pacific avenue fifty feet; thence extending souther-
ly of that width, between parallel lines parallel with
sid Tennessee avenue, eight hundred feet, more or less,
to the Atlantic ocean and the exterior line, as laid
down on the map entitled “ Map of Atlantic city, At-
lantic county, N. J., showing the exterior line established
by the Riparian Commissioners of New dJersey, 1876.
Hled in the office of the Secretary of State of New Jer-
sey at Trenton.” - «A

And the plaintiff says that her right to the posses-
sanof the same accrued on the eighteenth day of Janu-
ary, in the year of our Lord one thousand eight hun-
dred and eighty-one, and that the defendant wrongfully
deprives her of the possession thereof, to her damage five
hundred dollars.

And the said Daniel Lindley, by Thomas B. Harned,
bis attorney, appears and defends the action, and says
that he is not guilty of the injury whereof the said
Catharine O’Reilly hath complained in h*r declaration,
nx of any part thereof, and of this he puts himself 30
upm the country. And the said Catharine O’Reilly
doth the like. <"l -

Therefore let a jury thereupon come before the Chief
Justice, or some other Justice of the Supreme Court
of the State of New Jersey, at a Circuit Court to be
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holden at Mays Landing, in and for the county of At-
lantic, on the second Tuesday of December, in the year
of our Lord one thousand eight hundred and eighty-
six, by whom, &c., and the same day is given to the
parties aforesaid there, &c.

And now, at this day, to wit, the fifteenth day of Ko
ruary, A. D. eighteen hundred and eighty-six, before our
said Supreme Court, at Trenton, comes the said plaintiff,
by her attorney aforesaid, and the Justice before whom,
&ec., having sent hither his record had before him in
these words, to wit :

“ Afterwards, to wit, on the second Tuesday of Decemr
ber, in the year of our Lord one thousand eight hundred
and eighty-six, at a Circuit Court holden at Mays Land-
ing, in and for the county of Atlantic, before the Honor-
able Alfred Reed, one of the Justices of the Supreme
Court of the State of New Jersey, according to the form
of the statute in such case made and provided, come o
the within named Catharine C. O'Reilly as the within
named Daniel Lindley, by their respective attorneys
within mentioned, and the jurors of the jury whereof

2Q mention is within made being summoned, also cong

30

who, to speak the truth of the matters within contained,
being chosen, tried and sworn, say, upon their oaths, that
the said Daniel Lindley is guilty of the trespass and
ejectment within laid to his charge, in manner and fom
as the said Catharine C. O’Reilly hath within com
plained against him, and they assess the damages of the
said Catharine C. O’Reilly, by reason thereof, over and
above her costs and charges by her about her suit in this
expended, to six cents, and for those costs and
charges to six cents.”
Therefore it is considered that the said plaintiff do re-
cover against the said defendant her term yet to come, of
and in the tenements aforesaid, with the appurtenances.



5

And, also, sixty-five dollars and eighty-six cents for her
aets and charges by the court now here adjudged to the
sad plaintiff and with her assent.

And hereupon the said plaintiff prays the writ of the
Sate of New Jersey, to be directed to the Sheriff of the
oounty of Atlantic aforesaid, to cause her to have posses-
dganof her said term yet to come, of, in and to the tene-
merts aforesaid, with the appurtenances, and it is granted
toher, returnable, &c. .

Judgment signed this fifteenth day of November, A.
D eighteen hundred and eighty-two.

M. BEASLEY,
C. J.

I, Beny. F. Lee, clerk of the Supreme Court of the
Sate of New dJersey, do certify that the foregoing is a
tnecopy of the judgment in above-stated cause, as the
seremains of record in my office.

In testimony whereof I have hereto set my

[[.s] hand and seal of said court, at Trenton, this

twentieth day of February, A. D. eighteen
hundred and eighty-seven.
Benj. F. Lee,
Clerk.



NEW JERSEY SUPREME COURT.

Atlantic County.

Catharine O’Reilly 1

In Ejectment.
VS.

1 Bill of Exceptions.
Daniel Lindley.

Before Hon. Al1fred Reed and ajury.

Mays Landing, December 14,1886.

APPEARANCES.

PETER L. VOORHEES, Esq.,
For the PItff.

T. B. HARNED Esq.,
10 D. J. PANCOAST, Esq.,
For Deft.

Be it remembered, that on the fourteenth day of De
cember, A. D. 1886, before Alfred Reed, Esq , Justice of
the Supreme Court holding the circuit at May’s Landing,
in and for the county of Atlantic, the issue joined in
the above stated cause between the said parties (prow
the pleadings) came on to be tried by the court and jury.

The plaintiff offers in evidence the muniments of title;

20 the record or the division of the estate of dJeremiah
Leeds, recorded in Book A of Bounds and Divisions, in
the office of the Surrogate of the county of Atlantic, m
page 18, &c.; the partition was returned dated the third
day of January, 1840, and approved by the court April
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281840, and made finally by an order of the Orphan’s
Court of Atlantic county.

Also, deed of Richard Hackett, of Absecon, and Judith,
hs wife, to Patrick O’Reilly and Daniel Morris, dated
the 15th of September, 1853, acknowledged on the same
day before John H Doughty, Commissioner of Deeds of
the county of Atlantic, recorded in the Clerk’s office of
Atlantic county, in Book G of Deeds, p. 1330, October 1,
183 It conveys a lot of land containing thirty-three

Also, deed poll made by Daniel Morris to Patrick
OReilly, endorsed upon above mentioned deed and con-
veyance releasing all the interests of Daniel Morris in
the tract of thirty-three acres to said Patrick O’Reilly,
dated the 20th of November, 1855, acknowledged on the
sne day, before William W. Thompson, Master in
(harcery, and  recorded on the 20th of November, 1855,
inthe Clerk’s office of the county of Atlantic, in Book H
o Deeds, p. 821.

Ao, deed from Patrick O’Reilly and wife to Henry F.
Rlix dated January 14, 1861, conveying all the tract of 20’
thirty-three acres, except certain lots that had been here-
tdre conveyed, which are mentioned and excepted
franthe conveyance. The deed is acknowledged Janu-
ay 14th, 1861, before J. P. Jones, President Judge of the
Cut of Common Pleas, county of Berks, in the State
o Pennsylvania, with the certificate of Adam W.
Kaughman, Prothonotary of the Court, certifying he
we Judge of the Court in active commission, recorded
mdJanuary 30, 1861, in the Clerk’s office of Atlantic
courty, in Liber P of Deeds, p. 521. 30

(Ojected to on the ground it does not appear to be
acknowledged properly, according to the laws of this



10

20

30

8

State. Objection overruled. Exception taken and al-
lowed and sealed accordingly.)
ALFRED REED, [1.sl]
Judge.

Also, will of Henry F. Felix, dated November 25th,
1865, approved November 25th, 1866, before the Register
of Wills of Berks county, Pennsylvania, and was ap-
proved and recorded in the office of Atlantic county,
April 11,1882. Recorded Book C of Wills, p. 89.

(Objected to as not properly proved, according to the
laws of the State of New Jersey. Objection overruled.
Exception taken and allowed and sealed accordingly.)

ALFRED REED, [1.s]
Judge.

Also, deed of Right Rev. James F. Wood, executor of
the last will and testament of Henry F. Felix, late of the
city of Reading, county of Berks, State of Pennsylvania,
deceased, to Patrick O’Reilly, of the same place.

(Objected to, because it is not properly proved, and
also because the grantor had no right to make such a
deed, affecting land in the State of New Jersey. Obdec
tion overruled. Exception taken and allowed and sealed
accordingly.) r 1
ALFRED REED, [1.s]

Judge.

Also, record exemplified under an act of Congress, of
the Court of Common Pleas, county of Berks, in the case
of Patrick O’Reilly, plaintiff, against the Right *
James P. Wood, executor of the last will and testame
of Henry F. Felix, &c.
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(Ovjected to.  Objection overruled. Exception taken
adallowed and sealed accordingly.)
ALFRED REED, 1 s.]
Judge.

The defendant objects to the offer of the decree, on the
ground that it is not properly authenticated, and that it
isinoperative in this State. (Objection overruled. Ex-
oeption taken and allowed and sealed accordingly.)

ALFRED REED, [.5s.] 10
Judge.

The plaintiff also offers in evidence certified copy of
wil of Patrick O'Reilly, dated December 5, 1877. This
wil devises his entire estate to Catharine C. O’Reilly for
Ife Proved in Atlantic county, before Solomon R.
Devinney, Surrogate, on July 5, 1881, and letters testa-
nentary granted to Mrs. O’Reilly, the executrix therein,
raned by this will.

(Ojected to because it does not appear to be properly 20
poved.  Objection overruled. Exception taken, and al-
lowed, and sealed accordingly.)

ALFRED REED, 1. s.]

Judge.

And the plaintiff also offers in evidence the Pamphlet

Laws of the State of New Jersey for the year 1872, p.
357, &c.

And the plaintiff having called witnesses to prove the
bounds and identity of the land in question, rested her
e * 30

The defendant thereupon moved a non-suit, on the
ground that the plaintiff has failed to make out a legal
paper title sufficient to prevail against the title arising
fromthe possession of Mr. Lindley.
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(Motion overruled. Exception allowed defendant, and
sealed accordingly.)
ALFRED REED, [L 8]

Judge.

The defendant requested the Court to charge, as
follows:

“1. That the decree of the Court of Common Pleas of
the county of Berks, in the State of Pennsylvania,
touching the conveyance of the land in question, offered
in evidence by the plaintiff, is not binding or operative
in this State, and cannot be considered by the jury as
competent evidence in this cause towards establishing
title in the plaintiff.”

“ 2. That under and by the will of Henry F. Felix,
offered in evidence by the plaintiff, the Right Rev. Janes
F. Wood, his executor, had no right to convey the land
in question as a part of the real estate of the testator in
this State.”

“ 3. That even if he had power of sale under the will,
he could not exercise it in this State, without having
first proved and recorded the will in this State and taken
out letters testamentary thereon.”

“4. That the act of the Legislature of the State, (Pub-
lic Laws of 1872, p. 357) offered in evidence by
the plaintiff, was inoperative and void and failed to
validate the deed from the Right Rev. James F. Wood
to Patrick O’Reilly, inasmuch as it was an effort by
legislation to transfer the property in question from the
heirs-at-law and devisees of Felix, the testator, to Patrick
O’Reilly.”

“5. That the deed from the Right Rev. James F. Wood
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ioPatrick O'Reilly, offered in evidence by the plaintiff,

s ot operated to transfer the property in question
fiamthe heirs at-law and devisees of Henry F. Felix to
Birik OReilly, either alone or taken in connection
withthe said act of the legislature of this State pur-
patirg to validate the same.”

“@ That upon the plaintiff’s proofs, she is without
affidat title to recover the land in question in this
qit”

Which several requests the court refused to grant, to
whichrefusal the defendant excepted, and the exception
isalloved and sealed accordingly.

ALFRED REED, 1. s.
Judge.

And the court charged the jury as follows:
“Icharge you as a matter of law, that the title now
rsdsin Catharine O’Reilly.”
T which charge of the court the defendant excepted,
adexception is allowed and sealed accordingly.
ALFRED REED, 1. .
Judge.

20
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EXHIBIT NO. 1.

St 1
I

I. H. S.

In the name of God, Amen, I, Henry Francis Fehx,
of the city of Reading, county of Berks and State of
Pennsylvania, being of sound mind, memory and under-
standing, do make and publish this, my last will and
testament, in manner and form following, to wit:

Firstly. Should it be the will of God that I should
die before my beloved wife, Alicia Kate, all the house-
hold and kitchen furniture, of whatever nature they
may be, at the time of my death, shall belong to her
absolutely. She shall also have the interest of all ny
estate, real, personal or mixed, as long as she lives.
Should the interest arising out of my estate (annually)
not be sufficient to maintain her, in her widowhood, my
executor, or his successors, shall give her annually a
sufficient amount of the principal to maintain her
according to her state of life, the same as she
is now leading. Should she however marry agan,
from the date of her marriage she shall only have the
interest of all my estate, real, personal or mixed, of
whatever nature it may be, until her death, but she shall
not be permitted by my executor or his successors to
receive any part of the principal to maintain herself an
family.

Secondly. After the death of my beloved wife, Alicia
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Kate I hereby direct my executor, or his successors in
office to purchase a suitable farm of from one hundred
totwo hundred acres of land, in the vicinity of the city
o Reading, county of Berks and State of Pennsylvania,
the said farm to be held by my executor, or his succes-
sas in office, for the use and benefit of the Sisters of
the Immaculate Heart of Mary, now established in the
dty of Reading. Should, however, at any future time,
the said Sisters of the Immaculate Heart of Mary not
ke in communion with the Roman Catholic Bishop
ofthe Diocese in which these lands are located, then and
inthat case my executor, or his successors in office, shall
and are hereby authorized and empowered to eject the
said Sisters from the premises hereby so conditionally
willed, and appoint any other order of Sisters that are in
communion with the said Roman Catholic Bishop and
his successors in office aforesaid. And should the order
thus appointed again not remain in communion with
the said Roman Catholic Bishop of the said Diocese in
which these lands are located, he shall agpin eject them
and appoint another order in their stead, and so on for
all ime to come.

Thirdly. These lands, purchased as above directed,
ean at no time be encumbered by judgment bond or
nortgage, but must forever remain free and unincum-
bered; any improvements made thereon must be paid for
incash or its equivalent, at the time the said improve-
nerts are made.

Fourthly. The balance of the money arising out
o nmy estate (if any ) after the death of qay beloved
wifg Alicia Kate, and the purchase of the aforementioned
farm shall be appropriated for the erection of suitable
buldings for a Sisterhood and a seminary of learning
foryoung ladies, under the direction of the Bishop of
the Diocese in which these lands are situated. Should

10
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there be a surplus after the above directions are faiith-
fully carried out, then the balance shall be put out &
interest and applied for improvements in buildings =
necessity requires.

Fifthly. It is my wish and I do hereby ordain ad
direct, that the Sisters in possession of the perises
above willed as aforesaid, shall, for all time to cmne
maintain and educate four female orphan children
(always giving preference to orphans of my relatives)
These children shall only receive the proper education
for their state of life (of which the Bishop of the Diocese

10 shall be the judge) and as soon as one is thus povided
for another is to be admitted, so that there always ae
four in the seminary, but should at any time any
of the said orphans have a vocation for a religious life
they shall be considered as orphans and enjoy the bene-
fits of the seminary until they are professed Sisters.

Sixthly. It is my wish and desire, and I hereby divect,
that the remains of my dear father and mother, nyself
and my dear wife, and those of the Reverend Sylvester
Eagle (now stationed at York, Pa.) and those of the

20 * evereni® Jafues Powers (now temporarily stationed a
Conception, in Noraway county, Missouri) be renoved
to the grave yard of the Sisters in possession of the afore-
said farm, and that suitable headstones be erected to
mark their sepulture, and that on the anniversaries of the
death of my father and mother, myself and wife, ny
father-in-law and my mother-in-law (Edward MacCarthy
and Mary MacCarthy) my sister Ann Felix and the
Rev. Sylvester Eagle and the Rev. James Powers, have a
requiem mass said for the repose of the souls of the
above mentioned, and that the said Sisters offer up
their communions on those days for the same dyjedt,
and also within the octave of the Feast of the
Immaculate Conception, a solemmn requiem mass be
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addaated for the repose of the souls above mentioned,
adalso all the souls of my and my wife’s relatives, and
tht the Sisters offer up their communions for the same
djat. These ceremonies are to be performed annually
forall tine to come.

Seventhly. Should my beloved wife, Alicia Kate, die
before me, then and in that case, after my death, all my
estate, of Whatever nature it may be, at the time of my
death, shall at once be appropriated towards the fulfill- *
ment of the aforementioned objects, namely, the purchase
of the said mentioned farm and the erection of suitable
buildings as aforementioned.

And Lastly. I do hereby nominate, constitute and ap-
part The Right Rev. James F. Wood, Roman Catholic
Bdp of Philadelphia, State of Pennsylvania, and
his suocessars in  office, my executors as long as
the said property shall remain situated in the said
daess but should this property at any time become
gtvated in any other diocese, then and in that case the
Roan Catholic Bishop of said diocese, and his successors,
sl be the executors of the trust, with all the powers
hady given to the said the Rt. Rev’d James F. Wood,
ad his successors in office.

In witness whereof, I, the said Henry Francis Felix,
have to this, my last will and testament, contained in
the six preceding pages, and this, the seventh page, set
ny hand and seal, to wit: my hand and seal on the
nagn of each page aforesaid, and my hand and seal
tothis the seventh page, on the margin and also at the
bottan declaring this to be my last will and, testament, gQ
this twentyfifth day of November, in the year of our
Lad are thousand eight hundred and sixty-five.

H. F. FELIX, [seal.]
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The writing contained in this and the six preceding
pages was signed and sealed by the above named Henry
Francis Felix and by him published and declared =
and for his last will and testament, in thé presence of s
who have hereunto subscribed our names in the presence
of the testator, and in the presence of each other.

J. Lawrence Geta.

C. P Ati1gaier.

Berks County, ss.
I do hereby certify that the foregoing to be a true ard
A correct copy of the original last will ad
[sea1.] testament of Henry Francis Felix, decd &
filed in the Register’s office in and far the
county of Berks, and the same is certified in the nanner
required by the laws of Penna, to make it legal evidence
in said State.
Given under my hand and seal of office this sixth day
of April, A. D. 1882.
JONAS M. SHOLLENBERGER,

Register.

2Q Commonwealth of Pennsylvania, 1
u City of Reading and County of Berks./

L Jeremiah Hageuman, President Judge of the Twen-
ty-third Judicial District of Pennsylvania, and Presid-
ing Judge of the Courts of Common Pleas, Oqphans
Court and Court of Quarter Sessions of the Peace in axd
for the city of Reading and county of Berks, do catify
that Jonas M. Shollenberger,by whom the annexed recard
certificate and attestation were made and given, axd
who in his own proper handwriting has thereunto sub

A scribed his name and affixed his official seal, was at the
time of so doing, and now is, Register of the Probate d
Wills and granting letters of administration in and far
the city of Reading and county of Berks, duly connis-
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saedand qualified, to all whose acts as such full faith
adaedit are and ought to be given, as well in courts of
judicahure as elsewhere, and that the said record, certifi-
cteand attestation are in due form of law and made by
treproper officer.

In testimony whereof, I have hereunto set my hand
thissixth day of April, A. D. 1882.

J. HAGENMAN,
Presd. Judge.

Commonwealth of Pennsylvania, 1

City of Reading and County of Berks.dJ ss'
I William D. Althouse, Prothonotary of the Court of
Common Pleas, in and for the city of Read-
[sea1.] ing and county of Berks, do certify that
the Honorable Jeremiah Hagenman, by
vionthe foregoing attestation was made and who has
therartosubscribed his name, was, at the time of making
thaed and still is, President Judge of the Court of
CGrman Pleas, Orphans’ Court and Court of Quarter
Sssias of the Peace, in and for the city of Reading and
autyof Berks, duly commissioned and qualified, to all 20
woeads as such full faith and credit are and ought to
legiven, as well in courts of judicature as elsewhere.
Intestinony whereof, I have hereunto set my hand
ad affixed the seal of the said court this sixth day of

Apib A D one thousand eight hundred and eighty-
tvo

WM. D. ALTHOUSE,
Prothonotary.

© Solomon R. Devinney, Surrogate of the County of ga
Atlantic: , 1
The lunble petition of James A. O’Reilly respectfully
doveth that he is interested in lands and real estate in
Aiaoﬁc(}itx in the county of Atlantic; that Henry F.
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Felix, who formerly owned some of said lands in which
this petitioner is interested, died in the city of Reading,
in the State of Pennsylvania, having first duly made and
published his last will and testament in writing; that
said last will and testament has been duly proved axd
admitted to probate and recorded in the office of the
Register of Wills of Berks county, in the State of Perm-
sylvania ; that your petitioner desires the will of the
said Henry F. Felix to be recorded in this State, for the
purpose of making title to lands or real estate in this
State; that the above is a true and exemplified copy of
said will of said Henry F. Felix, exemplified and attested
as a true copy in the manner required by the law's of the
said State of Pennsylvania to make it legal evidence in
said State, and in the courts of said State of Pennsyl-
vania. Your petitioner therefore prays that the sad
copy of the said will may be filed and recorded in the
said office of the Surrogate of the county of Atlantic.
JAMES A. O'REILLY.

State op New Jersey*‘>“

Atlantic OQOounty. /

James A. O’Reilly, being duly sworn, deposeth and
saith, that he is the petitioner named in the above peti-
tion; that the matters and things set forth in the said
petition are true; that this deponent is a pactising
attorney at law in the city of Reading, in the State of
Pennsylvania; that the foregoing copy of the will of said
Henry F. Felix is exemplified and attested as a true aoqy
in the manner required by the laws of the State of Perm-
sylvania to make it legal evidence in the State, and m

the courts of the State of Pennsylvania.
JAMES A. OREILLY.
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Ssam and subscribed before me, at the county of
Atlantic, this eleventh day of April, A. D. 1882.
S. R. Devinney,

Surrogate.

State op New dJersey, ) gg
Atlantic County, j

L S R Devinney, Surrogate of the said county of
Atlantic, and Clerk of the Orphans’ Court
[sea1.]  thereof, do hereby certify that the foregoing
is a true copy of Henry Francis Felix’s
will; said will was filed and recorded in my office April
theeleventh, in the year of our Lord one thousand eight
hudved and eighty-two, and is recorded in Liber C of
wills falio 89, &c.

Witness my hand and seal of office this fifteenth day
o’ Axil, Anno Domini eighteen hundred and eighty-two.
§1882)

S. R. DEVINNEY,

Surrogate. 20

EXHIBIT NO. 2

This Indentu re , made the sixteenth day of October,
in the year of our Lord one thousand eight hundred
ad sixty-nine, between the Right Reverend James F.
Wood, executor of the last will and testament of Henry
P. Felix, late of the city of Reading, Berks cdunty and gQ
State of Pennsylvania, deceased, party hereto of the first
part, and Patrick O’Reilly, of the same place, of the
second part;

Wheress, the said Patrick O’Reilly, being the owner
infee simple of the lands hereinafter mentioned and
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described, did, on the fourteenth day of January, in the
year of our Lord one thousand eight hundred and sixty-
one, by his deed of that date, grant and convey the sme
to the said Henry F. Felix in fee simple. And whereas
after the death of said Henry F. Felix, said Paxick
O'Reilly brought his bill in equity in the Cout o
Common Pleas of Berks county sitting in equity to
No. Equity Docket, 1867, setting forth, inter alia, s
follows :
“ 3. That previous to and on said 14th day of Jam”
10 “ ary, 1861, the said Henry Felix was indorser for the”’
“said Patrick O’Reilly to the amount of thirty-five’
“ thousand dollars and upwards,on the promissory notes”
“ of the said Patrick O’Reilly, discounted at the Farm”
“ ers Bank of Reading, which notes were then lying”
“under protest, and the said Henry F. Felix as in’
“ dorser, was liable to pay.”
“4, That under these circumstances,it was agreed by’
“ and between the said parties that, in order to seaure as”
“ far as possible the said Henry F. Felix against loss an”
“ account of his liability on the promissory notes afore”
20 “ said, he, the said Patrick O’Reilly, should exeautea”
“ deed of bargain and sale in common form to the said’
“Henry F, Felix, his heirs and assigns, for the pop”’
“erty owned by the said Patrick O’Reilly above de-”
“scribed, it being expressly understood and agreed’
“between your orator and the said Henry F. Felix
“that, upon your orator paying said notes, and the
“said Henry F. Felix being thereby relieved fram his
“ liability thereon, he, the said Henry F. Felix, should *
a. “ on demand of your orator, and without further con*
“ sidération, reconvey the whole of said property to*
“ your orator, his heirs and assigns, making the title to*
“the same as full and complete in your orator as the*
same had been previous to said conveyance of your
“ orator to the said Henry F. Felix.”
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“a In pursuance of said understanding and agree-’
“merit, your orator, on the 14th day of January, 1861,”
“executed and delivered to the said Henry F. Felix a”
“deed of bargain and sale in fee simple for the whole ”
“of said property, as owned by your orator. The con-”
“sideration mentioned in said deed was eighteen thou-"
“sand dollars, but no money whatever was paid by the ”
“said Henry F. Felix to your orator on account of the”
“same, the true and only consideration for said deed ”
“being the securing of the said Henry F. Felix for his”
“endorsements as hereinbefore stated.”

“g Your orator further avers, that he afterwards”
“fully paid and discharged the promissory notes afore-’
“said, on which the said Henry F. Felix was indorser,”
“so that the said Henry F. Felix sustained no loss or”
“danage in consequence of said endorsements.”

And whereas, said bill prays for reconveyance to the
said Patrick O'Reilly, his heirs and assigns, by the party
hereto of the first part, of the property and estate herein
mentioned and described; and whereas, such proceed-
ings have been had in the above case that the said party
of the first part is fully satisfied that said allegations
inthe bill in equity aforesaid are correct and true; that
said deed of fourteenth day of January, in the year of
our Lord one thousand eight hundred and sixty-one,
was merely intended to secure the said Henry F. Felix
on behalf of said Patrick O’Reilly, which liabilities were
afterwards discharged by the said Patrick O’Reilly so that
the said Henry F. Felix thereby suffered no loss or dam-
age; and that after the discharge of said liabilities by the
said Patrick O'Reilly it was the intention of said Henry F.
Felix to reconvey said property to said Patrick O’Reilly,
which intention was not carried out, in consequence of

thesudden illness and unexpected decease of said Henry
F Felix.

Q0
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And whereas, other disputes arose between the parties
hereto in regard to partnership assets, in which the said
Henry F. Felix and the said Patrick O’Reilly were a
the time of the death of the said Henry F. Felix, jointly
interested, which disputes have been happily and satis-
factorily compromised, settled and adjusted.

And whereas, no power of sale was directly given by
said will, although necessary to carry out its purposes,
an act of Assembly was procured, authorizing and enpow
ering the said Right Reverend James F. Wood, executor &s

10 aforesaid, to sell so much of the real estate of which the
said Henry F. Felix was seized at the time of his death
as might in his opinion be necessary to effectuate the
intention of the testator, either at public or private sde»
and to make conveyance for the same as by said act of
Assembly No. 760, approved the eleventh day of Apxil,
A. D. 1868, (Pamphlet Laws of 1868, page 821) will nme
fully and at large appear.

Now this indenture witnesseth, that the said paty
hereto of the first part, for and in consideration of the
premises, and in consideration of and as a part of said

20 compromise, settlement and adjustment, and in fixther
consideration of the sum of one dollar lawful noney of
the United States of America to them in land paid by
the said Patrick O’Reilly, at and before the sealing and
delivering hereof, the receipt whereof is hereby acknowl-
edged, hath granted, bargained, sold, aliened, enfeoffed,
released and confirmed, and by these presents doth grant
bargain, sell, alien, enfeoff, release and confirm, unto the
said Patrick O’Reilly, his heirs and assigns,all that catain
tract or piece of land, situate on the Absecom beach in

* the county of Atlantic and State of New Jersey, laid ot
into building lots by Patrick O’Reilly and D. Muis*
with the exception of lots numbered in the plan thereof,
numbers two (2), three (3), nine (9), eleven (11), twelve
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@©, thirteen (13), twenty-five (25), twenty-six (26),
twenty-seven (27), twenty-nine (29), thirty (30), thirty-
two (32), thirty three (33), thirty-five (35), thirty-six (36),
thirty-eight (38), thirty-nine (39) ; the one-half part of
the following numbers : Number forty (40), fifty-nine
(59), seventy-one (71), seventy-two (72), eighty-three (83),
eighty-four (84), eighty-six (86), ninety (90), ninety-two
(92), ninety-three (93), ninety-six (96), ninety-seven (97),
ninety-eight (98), one hundred and thirty-three (133),
one hundred and thirty-four (134), one hundred and
thirty-five (135), one hundred and thirty-six (136), one
hundred and thirty-seven (137), one hundred and thirty-
eight (138), one hundred and thirty-nine (139), one hun-
dred and forty (140), one hundred and forty-one (141),
one hundred and forty-two (142), which were heretofore
sold and conveyed by the party hereto of the first part
to different persons in fee simple, the whole of which
said tract, the above enumerated and heretofore as afore-
said sold building lots included, is bounded and des-
cribed as follow s, viz : Beginning at the intersection of the
the boundary line, north twenty-five degrees ten minutes
west of the land formerly held by Richard Hackett and
now owned by the “ Camden and Atlantic Land Com-
pany,” and the centre of Arctic avenue, an avenue run-
ning parallel to and lying northwest of Atlantic avenue,
being thesame on which the Camden and Atlantic Rail-
road is located, and running thence for a distance of nine
hundred and ninety feet, more or less, to a point in the
intersection of the boundary line of twenty-five degrees
ten minutes southeast of land formerly of the said
Richard Hackett and now owned by Daniel L. Collins,
and thence along said boundary line south twenty-five
degrees ten minutes east for a distance of sixteen hun-
dred and fifty feet, more or less, to low water mark on
beach, and thence along low water line, as it may in-

iaq
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crease or decrease, on an average course of about nath
seventy degrees east for a distance of one thousand fixt,
more or less, to the first mentioned boundary line of land
of “ Camden and Atlantic Land Company,” formerly of
Richard Hacket; thence along said line, north twenty
five degrees ten minutes west, for a distance of abot
seventeen hundred feet, more or less, to the place of be
ginning, containing thirty-three acres of land, be the
same more or less, (whereof the contents of the dbove
enumerated and heretofore sold building lots are tobe
deducted).

10 Together with all and singular the improvenents,
ways, waters, water courses, rights, liberties, privileges,
hereditaments and appurtenances whatsoever thereunto
belonging or in anywise appertaining, and the reversias
and remainders, rents, issues and profits thereof, and 4l
the estate, right, title, interest, property, claim and de-
mand whatsoever of them, the said parties of the first, iu
law, equity or otherwise howsoever, of, in, and to the
same, and every part and parcel thereof; to have and
hold the said tractor piece of land, hereditaments ax
premises hereby granted or mentioned, or intended soto

20 be, with the appurtenances, unto the said Parick
O’Reilly, his heirs and assigns, to the only proper we
and behoof of the said Patrick O’Reilly, his heirs ad
assigns forever ; and the said party of the first part, fr
himself, his heirs, executors and administrators, doth
covenant, promise and agree, to and with the said Bé
rick O’Reilly, his heirs and assigns, by these presens
that he, the said party of the first part, hath not hereto-
fore done or committed any act, matter or thing whatso-
ever, whereby the premises hereby granted, or any pat
thereof, is, are, or shall or may be impeached, charged a
encumbered in title, charge, estate or otherwise howso-
ever.
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In witness whereof, the said The Right Reverend
Jares F. Wood, executor of the said Henry F. Felix,
lae df the city of Reading, Berks county and State of
Pennsylvania, hath hereunto set his land and seal on the
Jay and year first above written.

JAMES F. WOOD,
Executor of Henry F. Felix, deceased.

Sgned sealed and delivered in the presence of us.
R.M.Hartley, A
Aug.I. McConomy.

Recdived the day of the date of the above written in-
detire of the above named Patrick O’Reilly, the con-
sidaration hereinbefore mentioned in full.

JAMES F. WOOD,
Executor of Henry F. Felix, deceased.

Witness present,
RMHartley.

State of Pennsylvania, 1
Bounty of Philadel phia.dJ ss¥*

L Richard M Hartley, a commissioner for the State of
Newdearsey, residing in the city of Philadelphia, in the
auty and State aforesaid, do certify that on this six-
tearth day of October, in the year eighteen hundred and
sixtyning, in the city of Philadelphia, in the county
ad Sate aforesaid, personally appeared the above named
Rght Reverend James F. Wood, executor as aforesaid,
tone known to be the individual described in and who 30
enauted the foregoing written deed, the contents thereof
beirg first made known to him, he acknowledged to me
thet he had signed, sealed and delivered the said deed
ash'i voluntary act and deed.
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In witness whereof, I have hereunto set my hand and
[seal.] official seal this sixteenth day of October
eighteen hundred and sixty-nine.
R. M. HARTLEY,
A Commissioner for the State of N I

EXHIBIT No. 3.

EXEMPLIFICATION.
Berks County, 1q
State of Pennsylvania,]j cr'

Among the records and proceedings of the Court of
Common Pleas for the county of Berks, State of Perm-
sylvania, the following may be found as matter of file
and of record, at No. 118 Equity Term, 1869, to wit:

DOCKET ENTRIES.
Equity Term, 1869.

JNO. S. RIGHARDS, Patbick O'Reilly,

Sol. for PItfE. Plaintiff. Bill in Equity,
118. VS. Filed December 4,1867

The Rt.Rev. James F. January 27, 1868, an-
Woo d, Executor of the swer of defendants

last will and testament to plaintiffs bill
of Henby F. Felix, filed.

late of the city of Read- January 27, 1868, in
ing, deceased, Alicia open court, by con

Kate Felix, widow of sent of parties, Daniel
said Henry F. Felix, m E. Schroeder, Esq.,
deceased, and the re- appointed examiner
ligious order of “ The in this case.
SISTEBS OF THE IM- November 1, 1869, re-
MACULATE Heabt OP ~ Port of Examiners
Maby,” now establish- filed.

ed in the city of Read- SePt. 20, 1880, decree

of Court filed.

in
& Defendants.
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NTHE COURT OF COMMON PLEAS OF BERKS
COUNTY.

Sitting in Equity.

Betwe en Patrick O’Reilly, Plaintiff,
and

The Rt. Rev. James IL Wood, executor of the last will
ad testanent of Henry F. Felix, late of the city of
Reading, deceased, A1icia Kate Felix, widow of said

I’thE Felix, deoeased, and the rel igious order op !
THE SISTERS OP THE IMMACULATE HEART OP MARY,”

rowestablished in the city of Reading, defendants.

Tothe Honorable the Judges of said Court :

Your aratar complains and says :

1 'That the said Patrick O’Reilly is a resident of the
dtydfReading, Berks county, of which the said Henry
THlix was a resident at the time of his death. The

t Rev. James F. Wood is a resident of the city of

nladelphia; Alicia Kate Felix is a resident of the said
dtydfReading; and the religious order of “ The Sisters
dtteImmmaculate Heart of Mary” is a society established
intlesaid city of Reading.

2 'That on the 14th day of January, 1861, yo.ur orator

& eowner in fee simple of a certain tract of land on

e an Absecom beach, in the county of Atlantic
mdbtate of New Jersey—except forty-one lots herein-

r mxe particularly designated, which, when said

wes purchased by your orator, were a part of the
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same, but which, previous to the date last mentioned had
been sold and conveyed to various persons. The whde
of said tract of land, previous to the sale of said fatyae
lots, was bounded and described as follows : * Begimming
at the intersection of the boundary line of north 25° 10
west of the land formerly held by Richard Hackett, axl
now owned by the “ Camden and Atlantic Land Gim
pany,” and the centre of Arctic avenue, an avenue
ning parallel to and lying N. W. of Atlantic avenue, be
ing the same on which the Camden and Atlantic Ral-
road is located, and running thence for a distance of nire

10 hundred and ninety feet, more or less, to a point in the
intersection of the boundary line of 25° 10' southeast of
land formerly of the said Richard Hackett, and row
owned by Daniel L. Collins; and thence along sad
boundary line south 25° 10' east, for a distance of sixteen
hundred and fifty feet, more or less, to low water nak
on beach, and thence along low water line, as it may in
crease or decrease, on & average course of about nath
70° east, for a distance of one thousand feet, nore or lesy
to the first mentioned boundary line of land of the
“Camden and Atlantic Land Company, fonredy of

20 Richard Hackett; thence along said line of north 25° 10
west, for a distance of about seventeen hundred feet, nme
or less, to the place of beginning. Containing thirty-
three acres of land, be the same more or less.

The greater portion of said tract of land had been lad
out in a town plot, with streets and avenues, and with
town lots regularly numbered, marked off and designate
therein, according to a plan hereto annexed and ma ea
part of this bill, and the forty-one lots sold from sad
tract previous to the 14th day of January, 1861, as eae

36 stated, were the following, to wit: Nos. 2 3,9,1 « >
18, 25, 26, 27, 29, 30, 32, 33, 35, 36, 38, 39, the onehulf
part of No. 40; Nos. 59. 71, 72, 83, 84, 85, 86, 90,92, B
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196,97,98,138,134, 135, 136, 137, 138, 139,140, 141 and
s narked and numbered upon the plan of said
pomty hereto attached.

3 That previous to and on said 14th day of January,
1861, the said Henry F. Felix was indorser for the said
BtidkOReilly to the amount of thirty-five thousand
ddlas and upwards on the promissory notes of the said
Raidk OReilly, discounted at the Farmers’ Bank of
Reading which notes were then lying under protest, and
ttesaid Henry F. Felix, as endorser, was liable to pay.

4 That under these circumstances, it was agreed by
adbetween the said parties, that, in order to secure as
fraspossible the said Henry F. Felix against loss on
aoout of his liability on the promissory notes aforesaid,
Ig the said Patrick O’Reilly, should execute a deed of
bagin and sale, in common form, to the said Henry F.
Hdix his heirs and assigns, for the property owned by
ttesaid Patrick O’Reilly above described, it being ex-
pedy understood and agreed between your orator and
ttesaid Henry F. Felix, that, upon your orator paying
sidnotes and the said Henry F. Felix being thereby
wdieved from his liability thereon, he, the said Henry F.
Hix should, on demand of your orator, and without
firther consideration, reconvey the whole of said prop-
atyto your orator, his heirs and assigns, making the
tileto the same as full and complete in your orator as
tlesare had been previous to said conveyance of your
aztarto the said Henry F. Felix.

5 In pursuance of said understanding and agreement,
yaracatar, on the 14th day of January, 1861, executed

anddelivered to the said Henry F. Felix a deed of bar- _

ginand sale in fee simple for the whole of said prop-
aty asowned by your orator. The consideration men-
tiasdin said deed was eighteen thousand dollars, but
mnoey whatever was paid by the said Henry F. Felix
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to your orator on account of the same, the true and ady
consideration of said deed being the securing of thesad
Henry F. Felix for his indorsements as hereinbefore
stated.

6. And your orator further charges, that the falowing
real estate owned by your orator, having been levied
upon under execution against him in the hands of the
Sheriff of Berks county, was exposed to public sale by
said Sheriff, that is to say: All that certain lot ar pece
of ground situate on the east side of Lord street, mow
called North Tenth street, in the city of Reading, bound-

10 ed and described as follows, to wit: Beginning at a post
on said North Tenth street, corner of Joseph Rylands
lot; thence by the same south eighty-nine and onehalf
degrees east twenty perches and five-tenths to a comer
in a line of Daniel Messersmith, deceased lately; with
the same south twenty-three degrees and a half et
seven perches and three-tenths to a corner in a line com
mons lately; south sevelity-two and a half degrees vest,
ten perches to a stone, corner of out lot No. 64; nxth
nine degrees west, fifteen perches and one-tenth to Lad
now North Tenth street aforesaid; thence north ar

20 degree east nine perches and eight and a half tenths to
the place of beginning. Containing one acre and sixty-
four perches and one-half.

7. Your orator having at that time an equal copat-
nership interest in the shoe manufacturing lusines
carried on in the name of Henry F. Felix, in the dty o
Reading aforesaid, it was agreed by and between your
orator and the said Henry F. Felix, that the said Herwy
F. Felix should purchase said property at said Sheriff s
sale and pay for the same out of the partnership finds

0 belonging to your orator and the said Henry F. Fdix
and that the said Henry F. Felix should hold the sme
in trust for your orator, and reconvey the same to himin



31

fesinge on demand, your orator, however, previous
tosid conveyance, to be charged in the books of the
fimwith the amount advanced by said firm as purchase
naey and in payment of a certain mortgage upon said
pomty, hereinafter mentioned, with the interest upon
sidnortgage and the insurance upon said property.

8 In pursuance of said agreement, said Henry F.
Hix becane the purchaser of said property at said
Smniffs sale, and paid for the same the sum of $51, said
popaty being sold subject to a certain mortgage for 1
pxdeenoney to Henry Gensimer in the sum of $800.
Te siid sum of $51, the said Henry F. Felix paid to
teSaiff, and received from him a deed for said prop-
aty suject to the lien of said mortgage, which said
e wes acknowledged by the said Sheriff in the Court
d Commn Pleas of Berks county, on the 11th day of
Novenbey; 1861. The amount of said mortgage, with
itaest and insurance on said property, was afterwards
pid by the said Henry F. Felix out of said partnership
firdh and charged by the said Henry F. Felix in the
hdsof said firm to “ Real Estate.”

9 Your orator further avers, that he afterwards fully
mAand discharged the promissory notes aforesaid, on
wich the said Henry F. Felix was indorser, so that the
sid Hery F. Felix sustained no loss nor damage in
asgece of said indorsements. The said partner-
dip accout between your orator and the estate of the
sid Harwy F. Felix has not yet been fully settled and
doad it your orator is willing and has proposed, that
f S A ereili charged with the amount so as qa
aaesiid advanced by said firm for said property, or he
sSready and willing in any other way to refund to the
®ate of the said Henry F. Felix so much as may be

Jdg y your orator on account of said property hav-
rgbeen paid for as hereinbefore stated.
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10. The said Henry F. Felix having in manner afive-
said been relieved and exonerated from his liahilities
incurred for your orator, the securing him against which
had been the consideration for the conveyance to hm
herein first mentioned, and your orator, having infanred
the said Henry F. Felix that he was ready and willing
to have the amount expended by said firm in the pu
chase and payment of the mortgage, interest and insur-
ance on said property purchased from said Shexiff,
charged to your orator in the books of said firm, or other-
wise paid by your orator, your orator was, on settlenent

U with the said Henry F. Felix for the amount advanced
as aforesaid for said property sold by the Sheriff, entitled
to demand and to receive from the said Henry F. Fdix
a reconveyance in fee simple of all the property herein-
before described, except such portion of said property in
New dJersey herein first described as had been sold subse-
quent to the conveyance of the same by your orator to
the said Henry F. Felix, as hereinafter mentioned.

11. The said Henry F. Felix at various times suggest-
ed the propriety of having the reconveyances nude
stated that he was ready and willing to reconvey all said

20 property to your orator, and repeatedly recognized and
acknowledged the title in your orator to the sane, lut
although it was fully agreed between your orator and the
said Henry F. Felix, that the said conveyance should ke
executed, yet the making of the same was neglected wp
to the period when the said Henry F. Felix becane ill,
and, on the thirty-first day of October, 1866, died

12. After the conveyance by your orator to the said
Henry F. Felix, on the fourteenth day of January, 186 ,

30 and previous to the death of the said Henry F. Feix
and while the title to said property in New Jersey was
nominally in the said Henry F. Felix, nineteen other

lots, parts of the same, were sold, to wit: Nos. 28,
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41,65,87,94,100,102, 103,106,107, 119, 120, 121, 154,
155160 and 161 and deeds for the same, to the pur-
desas were made by the said Henry F. Felix-

13 Al these sales were negotiated and made by your
az the said Henry F. Felix merely signing the deeds.
All the purchase money paid by the buyers of said lots

t ves paid to your orator ; in some cases the whole of the

I prdese noney was paid down, in others a portion
thaed, and nortgages given for the balance. All pay-
nats nade upon said mortgages, whether of principal 1(
arinterest, were paid to your orator. The whole of the
title papars to said property, including the said deed
fiomyour orator to the said Henry F. Felix, as also the
natgagss given for lots sold, remained, during the life-
tnedf the said Henry F. Felix, and yet are, in the
posession of your orator, who also paid all the taxes
asesad upon said property after the said conveyance
tothesaid Henry F. Felix, and up to the date of the
filirgof this bill, as he had previously done. All this
ves with the approval of the said Henry F. Felix, and
urhkr the arrangement made between the said Henry
E Kix and your orator, the said Henry F. Felix never 20
tdkrg any interest in said property except the holding
d the title to the same as security for his liabilities
doementioned, and never exercising any authority or
rigt of ownership in the same, except giving his signa-
tug when necessary, in the execution of deeds for lots
mdd when called upon for that purpose by your orator.

H 1he mortgages given for the purchase money, or

alance of Purchase money, of lots sold after said

aikinetn e i 66 Lmigws . 1861>ana 39

HE “°rtgage dated May 29, 1865 ; George Kelly to

% 4 " 1 NP- 1 A P-d°
°2P5€7 The whole armun(‘-ﬁB-of this Irnrtg%ge(,)
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with interest from May 29, 1866, at seven per cat,
remains due and unpaid.

(2.) Mortgage dated June 5, 1865, John Schaeffer to
H. F. Felix, for $700, on lot No. 94. Interest paid to
June 5, 1866. The whole amount of this mortgage, with
interest from June 5, 1866, at seven per cent., renairs
due and unpaid.

(3.) Mortgage dated July 15, 1865, Charles Marbacker
to H. F. Felix for $600, on lot 65. Interest paid to July
15,1866. The whole amount of this mortgage, with in-
terest from July 15, 1866, at seven per cent., renmins due
and unpaid.

(4.) Mortgage dated February 26,1866, William Con
over to H. F. Felix for $800, on lots Nos. 106 and 107
Interest paid to February 26th, 186t. This mortgage is
payable on the 26th day of February, 1869, with interest
at seven per cent.

(5.) Mortgage dated June 1, 1866, F. Holt to H E
Felix for $1,100, on lot'No. 41. The whole amount of
this mortgage, with interest from date thereof, at seven
per cent., remains due and unpaid.

(6.) Mortgage dated August 30, 1866, George Coner

20 to H. F. Felix for $2,500, on lot No. 28. This numtgage

is payable on the 30th day of August, 1871, with interest
at seven per cent., less seventy dollars paid on account
of interest.

15. And your orator contends, that in addition to are
conveyance of the property by him, conveyed to the said
Henry F. Felix, not since said conveyance sold, he is en-
titled to ah assignment of all said mortgages, so that he
may collect to his own use the moneys due thereon

16. And your orator further shows, that onthe2 t

36 day of February, 1859, he gave to the said Henry -«

Felix his bond in the penal sum of seventy two thousand

eight hundred and ninety-five dollars and seventy-four
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aats conditioned for the payment of thirty-six thousand
forhundred and forty-seven dollars and eighty-seven
axts an the first day of March, 1859, with warrant of
atarey to confess judgment for the last mentioned

anout, upon which said warrant, judgment was entered
agairet your orator, and in favor of the said Henry F
Hix in the Court of Common Pleas of Berks county to
January term 1859, No. 182, for said last mentioned sum
om said judgment bond is the following indorsement’
nack at the time the same was executed, to wit: “ This¥ 10
judgrert is given to secure the within named Henry F
Hix far indorsements made by him for said O’Reilly ”
Iad bond was left by the parties to the same in the pos-
sssinof the attorney who drew it, where it still remains
tamud.” all negotiabie paper indorsed by the said

Jsilidlyaéby yo tor, amfitﬁgéhs%ﬁ b gntl%{eﬁ I? T“%{

duirg his hfetln'e, or his estate since his death, never

setaired any loss from any liabilities incurred by him
your orator, and no such liabilities NOw exist your 20

-ed rr/h at the; aidi“t a t should be marked
cfWs coumty “ °f A Common Pleas
17  Your orator further aver? th«t tkn rn
Rleneuts stand open againstf fi onl Ird ', Tthf

Z 12of Br ks county’ all of

Hy E Felix, to wit: 6" °” °r aS8Sned to’ tha said

naked the follow! 10 " 5*Udgment was obtained, is
18M This inl" f T¢ &“ = “December 19,

B Gigned SR EriMiRY

Attorney for Plaintiff.
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(2) William Werner vs. Patrick O'Reilly, No. 10
April term, 1859. Judgment for $233.35, with interest
from February 19, 1859. The docket on which ths
judgment appears contains the following assignment o
the same: “ February 12,1864. For a valuable an
sidération I do hereby assign, transfer, and set over uto
Henry F. Felix, his executors and administrators, the
above iudgment, and all interest accrued thereon.

(Signed,) J- S. LIVINGOOD,
Atty progm?

(3) Gottlieb Moyer vs. Patrick O’Reilly, No. 380, Al
term, 1859. Judgment for $475.25, with interest fiam
May'21, 1859. The docket on which this judgment
appears’ contains the following assignment of the sae:
June 27, 1862, for a valuable consideration, I do hedy
assign, transfer and set over unto Henry F. Felix tle
above judgment. v . Ev?

(Signed) - ' SAMUEL L. YOUNG,
Att’y for PI'ff

18 The several plaintiffs by whom these judgnments
were obtained-have been paid the amounts of the sme
20 in full, and the amount advanced for that purpose y

the said Henry F Felix was, during his life time fuly
refunded to him by your orator. He therefore eon en
that the said judgments should be marked satisfied an
the records of said court by the executor of the *
Henry F. Felix, on payment of costs, whic py
your orator is ready and willing to make.

10

Wherefore your orator prays equitable relief as fol

30 10L That the said Rt. Rev. James F. Wood',,
of the last will and testament of the sad H i
Felix, may be directed and enjoined by you o
Honri tn oxeerte and deliver to your orato
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conveyance in fee simple of all the hereinbefore de-
scibed  property, situated on Absecom beach, in the
auty of Atlantic and State of New Jersey, so far as the
tileto the same now stands in the name of the said
HmyF. Felix, on payment by your orator of the costs
d'such conveyance.

2 That the said Rt. Rev. James F. Wood, executor as
alresaid may be directed and enjoined by your Honor-
dde Court to execute and deliver to your orator a deed
d’conveyance in fee simple of the hereinbefore described
popaty; situated on North Tenth street in the city of
Reading, conveyed by the Sheriff of Berks county to the
sidHenry F. Felix, as before mentioned in this bill, on
pasnent by your orator of the costs of such conveyance.

3 That the said Rt. Rev. James F. Wood, executor as
aliresaid may be directed and enjoined by your Honor-
dde Court to assign to your orator all the hereinbefore
nentioned mortgages on portions of said property in
New Jersey, sold subsequent to the conveyance of the 20
Uth of January, 1861, and any bonds or other securities
datirg to the same, on payment by your orator of the
ats of such assignments, so that your orator may collect
tohis own use any moneys remaining due thereon.

4 That the said Rt. Rev. James F. Wood, executor as
dixvessid may be directed and enjoined by your Honor-
dde Court to enter satisfaction upon the records of the
sid Court of Conmmon Pleas of Berks county, on said
juderrent of No. 182, January term, 1859, for thirty-six
thosand four hundred and forty-seven dollars and
eightyseven cents, on the payment of costs by your 30
st

5 That the said Rt. Rev. James F. Wood, executor as
afresaid may be directed and enjoined by your Honor-
dde Court to enter satisfaction upon the records of the
said Court of Conmmon Pleas of Berks county on the three
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hereinbefore mentioned judgments of Samuel B. Wentzel
William Werner and Gottlieb Moyer, on payment of
costs by your orator.
6. Such further and other relief as to your Honors
shall seem meet.
JOHN. S. RICHARDS,
Solicitor for Piff.

Berks County, ss.

Personally appeared before the subscriber, one of the
Aldermen in and for the city of Reading, in said county;,
Patrick O’Reilly, the plaintiff above named, whohaving
been duly sworn, upon oath says, that the facts set fath
in the foregoing bill are correct and true.

P. OREILLY.

Sworn and subscribed before me this fourth day of
December, 1867.
Washington Rich ard s,
Alderman.
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INTHE COURT OF COMMON PLEAS OF BERKS
COUNTY.

In Equity.

Patrick O’Reilly
VS.

The Rt. Rev. James F. W ood , executor of the last will
ad testanment of Henry F. Felix, late of the city of
Reading, deceased, Alicia Kate Felix, widow of said
I‘hlyF. Felix, deceased, and the rel igious order op

the Sist er s op “ The Immaculate Heart op Mary/'

rowestablished in the city of Reading,

The answer of the defendants above named, to the
doweBill of Complaint.

The said defendants, reserving to themselves all right
d exoeption to the said bill of complaint, for answer
thaetosay:

1 That as we are informed and believe, on the 14th
dy of January, A. D. 1861, the said Patrick O’Reilly
wes the owner in fee of certain property in the second
satin of said bill described, and that he did on that
dy exeate a deed of bargain and sale in fee simple of
sid poperty to Henry F. Felix, deceased, but that we
hee o papers in our possession to show that the con-
sidetion for said property was other than that men-
tiaed in the said deed. Further, if said transfer of
popaty was made as security for liabilities, as alleged

A
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in said bill, we have no papers in our possession to show
what was the nature or extent of such liabilities, ar
whether they have been paid and satisfied in whole ar
in part.

2. And further, as we are informed and believe, the
real estate described in Section 6 of complainant’s il
was purchased by said Henry F. Felix for said P. OReilly,
as in said bill alleged, and that the sum due the estate
of said Felix by said O’Reilly, for payments made an ac-
count of said last mentioned property, amounts to the
sura of $1,100.00, or thereabouts.

3. And this defendant, further answering, saith, he
knows not, and has not been informed, save by said coma
plainant’s bill, and cannot set forth as to his belief, a
otherwise, whether “ the said Henry F. Felix at varios
“ times suggested the propriety of having the reconvey-
ances made,” &c., &c., as set forth in Section 11 of sad
complainant’s bill.

4. And this defendant, further answering, saith, he
knows not and has not been informed, save by said cam
plainant’s bill, and cannot set forth as to his belief, ar
otherwise, whether said complainant is entitled or not to
a reconveyance of the mortgages described in Section 14
of said complainant’s bill.

And this defendant, further answering, saith, that tree
it is that on the 25th day of February, 1859, said com
plainant gave to said Henry F. Felix his bond in the
penal sum of $72,895 74, conditioned for the payment of
$86,447.87, on the 1st day of March, 1859, with warrant
of attorney to confess judgment for the last nmentioned
amount, upon which judgment was entered to January
' term, 1859, No. 182, for said last mentioned sum. But this
36 defendant further saith, that upon said judgment bond

is the following endorsement, made at the time the sare
was executed, to wit: “ This judgment is given to seaxe
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«le within named Henry F. Felix for indorsements
*naceby him for said O’Reilly, and all other liabilities
Jimuved by him for said O’Reilly,” and not for in-
dosmat only, as alleged in said complainant’s bill.

This defendant further saith, he is not informed, and
canxt say, whether all negotiable paper endorsed by
thesaid Felix for said complainant has been taken up
ad satisfied by said complainant; and further saith,
leisinfomred and believes, from papers in his posses-
s that said complainant is still indebted to the estate 10
d'sad Felix for liabilities assumed and paid by said
Rlixfor said complainant, in a sum exceeding twelve
thousad dollars ($12,000) with interest.

5 And this defendant, further answering, saith he
kove not and has not been informed, save by said com-
parafs bill, and cannot set forth as to his belief or.
dhawisg whether or not said complainant is entitled to
hme the judgments, set forth in Sec. 17 of said com-
damats bill, marked satisfied on the records of the
axt 20

JAMES F. WOOD,
Executor of Henry F. Felix, deceased.

Gty of Philadel phia, ss.

Jmes F. Wood maketh oath and saith, that what is
axtared in his above answer, as far as concerns his own
at and deed, is true to his own knowledge, and that
izt rdates to the act and deed of any other person, he
bdieves to be true.

JAMES F. WOOD,
Executor of Henry F. Felix, decreased 30

Ssam and subscribed this 31st day of December,
dai befare e,

Chas. E. Panco ast,
g Alderman.
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Report op D. E. Shroeder, Examiner.

IN THE COURT OF COMMON PLEAS FOR BERKS
COUNTY—IN EQUITY.

Patrick O’Reilly, PIff.,
VS.
The Right Rev. James F. Wood , Executor, etc., et a.
No. 118, Equity Docket.
February 20th, 1868.

John F.'O’Reilly, a witness produced by the plain*
tiff, being duly sworn, deposes and says:
I am a son of P. O'Reilly, the plaintiff; am in ny
Irt twenty-first ye.ar; will be twenty-one on the fifteenth day
of March next. I am acquainted with the propety
spoken of.in this case as the “Atlantic City property.
I have been upon it three times. I am aware of the fxt
that my father executed a deed for this property
Henry F. Felix. Since the deed was made lots being a
part of this property were sold, and mortgages taken far
purchase money therefor. 1 wrote some of the deeds fr
these lots,' also some of the bonds and nortgages given
by the purchasers. The deeds for the lots were signed
(A bv Henry F. Felix. I wrote the deeds, bonds and nut-
’ 20 gages at the request of my father. Some of theni vae
written in Reading, Penna., and some of t*af 1.
delphia, Penna. I was at the Polytechnic Sc >
Philadelphia, after the execution of the deedto e y
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Hix during a session of ten or eleven months. After
tleexeaution of the bonds and mortgages above men-
tionsd ray father always detained them in his possession.
Redill has the greater part of them here and some of
thamin Philadelphia. He has had an office there for
sneyears past. All those sales were made principally
inPhiladelphia, and by my father. My father frequently
visitad that city while I was in Philadelphia. 1 was at
Imeayear or more before Mr. Felix’s death. I was
agead in the shoe store and manufactory which he
cmiad an at the corner of Fifth and Penn streets,
Rading I remember writing deeds and mortgages for
Adatic Gity lots, while at home, after returning from
Hhladdphia 1 wrote them at the request of Mr. Felix
adny father. My father negotiated the sales for these
Ids Asfar as I know Mr. Felix gave the matter very
litfleattention, except to instruct me how to write the
dak I do not know that he made a single sale. I
thirk he visited the property once in the bathing season
adtok all of us along. My father came next day,
vithny two youngest brothers. It was a family party.
Thd a conversation with Mr. Felix about the Tenth 20
siet ar “ Gensemer property,” about two or three
nuils before he died. Sometimes, before, I had written
adadornortgage for him, at home, for Atlantic City
ki I asked him why he always signed those deeds. He
grene 1o further answer than this, “ The property is
nt ming; it belongs to your father, and so also the
athstreet property. 1 had another conversation with
imabout a nonth before he died ; it was either going
joarretuming from Vollmer’s vineyard. We were in
scamage. As we passed the Tenth street property, I 30
& 0 hmabout it. He laughed and said I should mind
J ombusiness We had another conversation at the
sgoeanthe sane subject (this was before the conversa-
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tion in his carriage.) He complimented me for trying
to do what was right in the store, and the conversation
came round in that way. I asked him about the
properties again, whether both the Tenth street ad
Atlantic City properties really belonged to my father
He said they both did. He then changed the sujet
and called Frank to him. He said there were reasars
why these properties were in his name, but that they
really belonged to my father.

Cross-examined :

I do not know the date of the deed given by my father
to Mr. Felix, for the above properties—* Atlantic Gty
properties.” I heard my father say he had nmade ths
deed to Mr. Felix, and I also saw the deed. Soretines
I was present when Mr. Felix signed deeds for ¢ Atlantic
City ” lots.! They were taken to Judge Woodward toke
acknowledged, and then given to my father by Mr. Flix
I suppose my father gave them to the purchasers. I was
never present when delivered. I never was present when
the mortgages was executed. The mnwortgages were
always made to Mr. Felix. While I was in Philadelphia
i had the mortgages in my charge there. About a
month after I returned to Reading, they were brough
up and my father had them in his safe. The three an
versations referred to above are the only ones
had with Mr. Felix regarding the above properties.

February %th, 1868

Lewis J. Hanold, being duly sworn according to law,

deposes “ud*says.** ~ * Fa . National to

Farmers’ Bank of Reading, and have been o g

years or more. On the 14th day of »
Henry F. Felix was liable to the Farmers Bank of B
fn, as endorser or otherwise of P. O’Reilly, » the»
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of $43,457.96. This indebtedness was paid by Mr.
ORedllly on the 22d day of March, 1862. The estate of
Hey F. Felix is not liable in any manner at this time
o said bank, for debts or obligations of any kind of P.
0’ Reilly.

22: February, 1868.

Alicia Kate Felix, having been duly sworn accord,
ingtolaw; deposes and says:

I am the widow of Henry F. Felix, deceased. 1 re-
neber hearing my husband remark that all of Mr.
P OReilly's property stood in his (Mr. Felix’s) name.
T always kind of understood from what my husband said,
tht M. OReilly owned the “ Atlantic City ” property ;
Jut ny husband at times spoke of a lot there upon which
Ie wes to build a cottage. This was three or four years
befre his death. I heard my husband say that the
popaty he bought at Sheriff’s sale was his own.

The plaintiff offers in evidence :

1 Deed from Richard J. Hackett and wife to Patrick
OReilly, dated September 15, 1853, for thirty-three acres 20
dland, nore or less, situated on Absecom Beach, in the
aurty of Atlantic and State of New Jersey, being the
propaty mentioned in paragraph 2d of plaintiffs bill.

Also the following mortgages, described in paragraph
Uth of plaintiff's bill:

1 Mortgage dated 29th May, 1865, George Kelly to H.

E Felix for $750, on lot No. 103, and bond of same date
ad anount.

2 Mortgage dated 5th June, 1865, John Schaeffer to
H FE Felix for $700, on lot No. 94, and bond of same qa
chte and amount. v

3. Mortgage dated July 15th, 1865, Charles Marbacker
toH F. Felix for $600, on lot No. 65, and bond of same
dite and amount..
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4. Mortgage dated 25th February, 1866, William Con-
over to H. F. Felix for $800, on lots Nos. 106 and 107,
and bond of same date and amount.

5. Mortgage dated 1st June, 1866, F. Holt to H F
Felix for $100, on lot No. 41, and bond of same date and
amount.

6. Mortgage dated 30th August, 1866, George Conner
to H. F. Felix for $2,500, on lot 28, and bond of sane
date and amount.

And now: November 1st, 1869.

The examiner appointed by the court to take the
testimony of witnesses, to be produced, sworn or affirmed
and examined in the foregoing cause, respectfully reports,
that he held a meeting pursuant to notice, on the 20th
day of February, 1868, at his office, No. 624 Penn street,
Reading, and thereafter by adjournments.

That the annexed and foregoing testimony was duly
taken before him, in the manner and at the times and
places as therein expressed.

Respectfully submitted,
D. E. SCHROEDER,
Examiner.
Reading, 1 November, ’69.
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Patrick O’Reilly
V8. In the Court of

The Right Rev. James F. Wood,
. Common Pleas of
executor of the last will and tes-

tament of Henry F.tFelix, de- Berks County.
ceased.

No. 118 Equity Docket, 1867.

And now to wit: This case came on

tobe heard by consent, on the bill, answer and report of
examiner, and the respective counsel of the several
parties having appeared and been fully heard, and the
Court being satisfied that the allegations of the plain-
tiffs bill are correct and true, and that all notes en- 10
dorsed by the said Henry F. Felix, or liabilities incurred
by the said Henry F. Felix for the said Patrick O’Reilly
as well as all claims of the estate of said Henry’
F. Felix against the said Patrick O’Reilly, except a
mortgage on Pine street property, have been by the said
Patrick O'Reilly fully paid, discharged and satisfied,
doth adjudge, order and decree—

1  That the said Right Rev. James F. Wood, executor
a the last will and testament of Henry F. Felix, late of
the city of Reading, deceased, execute and deliver to the ™
s atnck O'Reilly a deed of conveyance in fee simple
or the real estate described in the plaintiff’s bill, situ-

* o A : .

Nate of NewJormey 8k "as MhS T HeY P tho Gamie and

the name of the said Henry F. Felix at the time of
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the filing of the plaintiff’s bill, on the payment by the
plaintiff of the cost of such conveyance.

2. That the said Right Rev. James F. Wood, executor
as aforesaid, execute and deliver to the said Patrick
O’Reilly a deed of conveyance in fee simple of the
property in plaintiff’s bill mentioned and described, situ-
ate on North Tenth street, in the city of Reading, on the
payment by the plaintiff of the cost of such conveyance.

3. That the said Right Rev. James F. Wood, executor
as aforesaid, assign to the said Patrick O’Reilly all the
mortgages in the said plaintiff’s bill mentioned and de-
scribed, on portions of property situate in the State of
New Jersey sold subsequent to the conveyance of Janu-
ary 14, 1861, and any bonds or other security relating to
the same, on payment by the said plaintiff of the costs of
such assignment, so that the said plaintiff may collect to
his own use any money remaining due thereon.

4. That the said Right Rev. James F. Wood, executor
as aforesaid; enter satisfaction upon the records of said
Court of Common Pleas of Berks county, on Judgment
No. 182, January Term, 1869, on $36,447.87,on payment
of costs by said plaintiff.

5. That the said Right Rev. James F. Wood, executor
as aforesaid, enter satisfaction upon the records of the
Court of Common Pleas of Berks county, on threejudg-
ments mentioned in said plaintiff’s bill, of Samuel B
Wentzel, William Werner and Gottlieb Moyer, on pay-
ment of costs by said plaintiff.

6. And the Court further order and decree that the
costs be paid by the plaintiff.

And now, 20 Sept., 1880, the above decree is this day
signed nunc pro tunc.

By the Court.
AUG. S. SASSAMAN,

Judge.
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The Commonwealth of Pennsylvania, 1gg
County of Berks. j

I William D. Althouse, Esq., Prothonotary of the
Court of Common Pleas for the county of
I.s] Berks, do certify that the foregoing is a true
copy of the whole record in the cause
wherein Patrick O’Reilly is plaintiff, and The Rt. Rev.
James F. Wood, executor of the last will and testament
of Henry F. Felix, late of the city of Reading, deceased,
Alicia Kate Felix, widow of said Henry F. Felix, de-
ceased, and the religious order of “ The Sisters of the Im-
maculate Heart of Mary,” now established in the city of
Reading, are defendants; of Equity Term, 1869, number
118 as full, entire and complete as the same remains on
file in the Court of Common Pleas for the county of
Berks in the case there stated.

In testimony whereof, I have hereunto set my hand
ard affixed the seal of the said court this eighth day of
Aprl, in the year of our Lord one thousand eight hun-
dred and eighty-two.

WM. D. ALTHOUSE,
Prothonotary. 20

Gounty of Berks, ss.

I, Jeremiah Hagenman, President Judge of the Court of
Commron Pleas for the county of Berks, do certify, that
the foregoing record and attestation, made by William
H Althouse, Esq., Prothonotary of the said court, whose
nane s thereto subscribed and seal of office affixed, are
indue form and made by the proper officer.

In testimony whereof, I have hereunto set my hand,
this eighth day of April, in the year of our Lord one 30
thousand eight hundred and eighty-two.

9. HAGENMAN,
President Judge.
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County of Berks,ss.
I, William D. Althouse, Esq., Prothonotary of the
Court of Common Pleas of the county of
[1.5s.] Berks, do certify, that the Honorable Jere-
miah Hagenman, by whom the foregoing
attestation was made, and whose name is thereto sub
scribed, was, at the time of making thereof, and still is,
President Judge of the Court of Common Pleas for the
county of Berks, duly commissioned and sworn, to all
whose acts, as such, full faith and credit are and ought
to be given, as well in courts of judicature as elsewhere.
In testimony whereof, I have hereunto set my hand
and affixed the seal of said court, this eighth day of
April, in the year of our Lord one thousand eight hun-
dred and eighty-two.
WM. D. ALTHOUSE,
Prothonotary.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Daniel Lindley,
Assignment

\CH
of Errors.

Catharine C. O’Reilly

And the said Daniel Lindley, by Thomas B. Harned,
his attorney, comes and says that in the record and pro-
ceedings aforesaid, aud also in giving judgment in favor
of the said Catharine C. O’Reilly and against the said
Daniel Lindley, and also in the matters recited and con-
tained in the bill of exceptions in this case, there is mani-

fest error in this, to wit:

1. Because the court at the trial admitted in evidence
the will of Henry F. Felix.
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2 Because the court at the trial admitted in evidence
e deed of Right Rev. James F. Wood, executor, &c., to

Brrick OReilly.

3 Because the court at the trial admitted in evidence
the record of the Court of Common Pleas of Berks
outy, Pennsylvania, in the case wherein Patrick
QReilly was plaintiff against said Right Rev. James F.
Wood, executor, &c., and others.

4 Because the court at the trial admitted in evidence
tledecree made in above stated cause.

5 Because the court at the trial admitted in evidence
thePamphlet Laws of the State of New dJersey for the

vear 1872, p. 357, &c.

6 Because the court at the trial refused to non-suit the
plantiff, upon the request of the defendant.

T Because the court at the trial improperly instructed 20
tlejury as follows: “1I charge you as a matter of law,
thet the title now resides in Catharine O’Reilly.”

8 Because the court at the trial improperly refused to
st the jury “ That the decree of the Court of Com-
nm Pleas of the county of Berks, in the State of Penn-
sylvania, touching the conveyance of the land in ques-
tim offered in evidence by the plaintiff, is not binding
aroperative in this State, and cannot be considered by
thejury as competent evidence in this cause towards es*
tablishing title in the plaintiff.” 30

“That under and by the will of Henry F. Felix, offered
m evidence by the plaintiff, the Right Rev. James F.
Wood, his executor, had no right to convey the land in
gﬁmas a part of the real estate of the testator in this
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“yllat even if he had power of sale under the will
he could not exercise it in this State without having firt
proved and recorded the will in this State and taken ot
letters testamentary thereon.”

“That the act of the legislature of the State, public
laws of 1872, p. 357, offered in evidence by the plaintiff,
was inoperative and void, and failed to validate the deed
from the Rt. Rev. James F. Wood to Patrick O'Reilly,
inasmuch as it was an effort by legislation to transfer the
property in question from the heirs-at-law and devisees
of Felix, the testator, to Patrick O’Reilly.”

10 “That the deed from the Right Rev. James F. Wood
to Patrick O’Reilly, offered in evidence by the plaintiff,
has not operated to transfer the property in question from
the heirs-at-law and devisees of Henry F. Felix to Pat-
rick O’Reilly, either alone or taken in connection with
the said act of the legislature of this State purporting to
validate the.same.”

“That upon the plaintiff’s proofs, she is without suffi-
cient title to recover the land in question in this suit.”

9. Because the said judgment aforesaid, by the record
20 aforesaid, appears to have been given for the said defend-
ant in error; whereas, by the law of the land, the sad
judgment ought to have been given for the said plaintiff
in error, and against the said defendant in error.
Therefore, the said Daniel Lindley prays that thejudg-
ment aforesaid, by reason of the aforesaid errors, and of
other errors appearing in the record and proceedings,
and also in giving judgment in a certain plea of gect-
ment against him as aforesaid, be reversed, annulled,
and held for nothing, and that the said Daniel Lindley
30 may be restored to all things he has lost on occasion of
the said judgment.
THOMAS B. HARNED,
Attorney of Plaintiff in Error.



DANIEL LINDLEY,

Plaintiff in Error,

Us. Error to
Supreme Court.

CATHARINE C. OREILLY,

Defendant in Error.

BRIEF OF JAMES A. O'REILLY.

The summons in this case was tested January 21, 1882.

The narr sets out that the defendant in error is lawfully
possessed of the following tract of land, situate in Atlantic
Gty, County of Atlantic, and State of New Jersey: Be-
gming at a point one hundred and fifty feet southerly
fiomthe southerly line of Pacific avenue, and one hun-
ded and fifty feet westerly from the westerly line of
Termessee avenue; thence extending westerly parallel
with Pacific avenue, fifty feet; thence extending southerly
o that width, between parallel lines parallel with said
Tamessee avenue, eight hundred feet, more or less, to the
Atlartic Ocean and the exterior line as laid down on tho

10

napentitled “ Map of Atlantic City, Atlantic Countv, N\ 20
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dJ., showing the exterior line established by the Kiparian
Commissioners of New dJersey, 1876. Filed in the office
of the Secretary of State of New Jersey, at Trenton.”

On September 12, 1882, the cause was tried before the'
Honorable Alfred Reed and jury, and verdict rendered in
favor of the defendant in error.

On appeal to this Court at June Term, 1884, the judg-
ment was reversed.

On December 14, 1886, the cause was again tried and
verdict rendered in favor of the defendant in error.

On September 5, 1853, Richard Hackett and Judith, his
wife, (the said Judith being one of the children and heirs
of Jeremiah Leeds, late of the County of Atlantic, of
whose lands partition was made January 3, 1840, approved
by the court April 28, 1840), conveyed by deed to Patrick
O’Reilly and Daniel Morris, thirty-three acres of land on
Absecon Beach, in the said County of Atlantic, being part
of the tract assigned to Judith (Leeds) Hackett. This
deed was acknowledged before John H. Doughty, Com
missioner of Deeds, September 5, 1853, and recorded,
October 1, 1853, in the clerk’s office, liber 6, folio 1330.

On November 20, 1855, Daniel Morris, by deed poll on
the back of the above deed, conveyed all his title and in-
terest in the above tract of land to Patrick O'Reilly,
acknowledged same day before William W. Thompson,
Master in Chancery, and recorded November 20th, in
liber H of deeds, folio 821.

On January 14, 1861, Patrick O’Reilly and wife, by
deed, conveyed their title and interest in the said tract to
Henry F. Felix, acknowledged same day before Hon. J. P.
Jones, President Judge of the Court of Common Pleas of
Berks County, Pennsylvania, with the certificate of Adam
W. Kauffman, prothonotary, that the Hon. J. P. Jones,
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before whom the acknowledgment was made, was at the
tine the President Judge of the various courts of Berks
County.

On April 11, 1882, a certified copy of the will of Henry
F Felix, dated November 25, 1865, and probate, together
with petition to the Surrogate of Atlantic County, was
filed and recorded in the Surrogate's office of Atlantic
County. The will of Henry F. Felix was approved in
Berks County, Pennsylvania, on the day of Novem-
ber, 1866, and letters testamentary granted to The Rt. Rev.
Janes F. Wood, the executor named therein.

On December 4, 1867, Patrick O’Reilly filed his bill in
equity inthe Court of Cominon Pleas of Berks County,
Pennsylvania, Sitting in Equity, against The Rt. Rev.
James F. Wood, the executor of Henry F. Felix, deceased;
Alecia Kate Felix, his widow, and the religious order of
“The Sisters of The Immaculate Heart of Mary,” devisees
rared in said will, praying the court, inter alia, to order
and direct said executor to reconvey to him the land, which
the said Patrick O’Reilly had conveyed to the said Henry
F Felix, January 14, 1861.

On January 27, 1868, the answer of Rt. Rev. James
F. Wood, executor, for himself and co-defendants, filed.

Sare day examiner appointed.

On October 16, 1869, The Rt. Rev. James Wood, exec-
utorof Henry F. Felix, deceased, in obedience to the de-
aee of the saidd Court of Common Pleas of Berks County,
conveyed to the said Patrick O’Reilly the land described
inthe bill filed by the said O’Reilly. This deed was ac-
knowledged same day before Richard M. Hartley, a Com-
missioner of Deeds for the State of New Jersey, residing
inthe city of Philadelphia, Pennsylvania, and recorded in

the ClerK's office, Atlantic County, November 3, 1869, in
Iiber 37 of deeds, page 176.

10

20

30
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On September 20, 1880, decree of Court of Common
Pleas of Berks County, Pennsylvania, nuncpro tunc filed

On July 5, 1881, will of Patrick O’Reilly, dated De-
cember 5, 1877, approved in Berks County, January 24
1881, and letters testamentary granted to Catharine C
O’Reilly, Francis P. O’Reilly and James A. O’Reilly, ex-
ecutors named therein, and proved in Atlantic County on
July 5,1881, before S. R. Devinney, Surrogate, and letters
testamentary granted to Mrs. O’Reilly, one of the exeeu-
tors therein named.

The plaintiff in error at the trial objected to the deeds
and records forming part of the chain of title of the de-
fendant in error, which objections were overruled by the
court. The admission of them in evidence constitute the
only errors assigned; the defense of adverse possession
and accretion having been disposed of by the verdict of
the jury, in favor of the defendant in error, for the second
time.

The first objection, which, however, is not assigned for
error, is that the court erred in admitting in evidence the
deed from Patrick O’Reilly and wife to Henry F. Felix,
“on the ground it does not appear to be acknowledged
properly, according to the laws of this State.” (Page 7,
printed case, line 31.) This deed was acknowledged by
Patrick O’Reilly and wife before Hon. J. P. Jones, Pres-
ident Judge of the Court of Common Pleas of Berks
County, Pennsylvania. Adam W. Kauffman, the pro-
thonotary, certifies under the official seal of the court that
the Hon. J. P.,Jones is the President Judge of said court,
in active commission. “A certificate ©f acknowledgment
of a deed is good if it shows a substantial, though not a
verbal, compliance with the requirements of the act re-
specting conveyances.”

Den vs. Geiger, 4 Hal. 225.
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The first assignment of error is that the court erred
“In admitting in evidence the will of Henry F. Felix,”
for the reason that it was “not properly proved according
to the laws of the State of New dJersey.” Henry F.
Felix died in Heading, Pennsylvania, and his will was
duly admitted to probate in the County of Berks, and
letters testamentary were granted to the executor named
therem. A copy of said will certified under the hand and
dfficial seal of the Register of Wills for Berks County,
whose signature and official seal were duly certified to by
Hon. J. Hagenman, President Judge of the courts of said
oounty, also the certificate of W. D. Althouse, prothono-
tary of said court, under his hand and official seal, that the
Hon. J. Hagenman was, and still is, the President Judge
of said courts, was presented with the petition of James A.
0 Reilly, to the Surrogate of Atlantic County, praying
that the said copy of said will may be filed and -recorded
inhis said office, which prayer, upon due consideration,
was granted. There was a literal compliance with the
statute and the court was not guilty of error in overruling
the objection of the plaintiff in error.

Allairevs. Allaire, 8 Vr., 312.

The 2, 3, 4 and 8 assignments of error, relating to the
sane subject mattter will be considered together. The
errors.complained of are in admitting in evidence the
deed from the Rt. Rev. James F. Wood, executor to
Patiick O Reilly; the record of the Court of Common
Pleas of Berks county, Pennsylvania; the decree of said
oourt; and the refusal of the court to instruct the jury
that the decree of the said Court of Common Pleas of
Barks County was inoperative and void; that under the
will of Felix, his executor had no right to convey land in
tis State; that no letters testamentary were granted;

at the act of the Legislature of New Jersey was void;
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that the deed from the Rt. Rev. James F. Wood, executor
to Patrick O’Reilly, did not operate to transfer the prop-
erty from the heirs-at-law and devisees of Felix to
O’Reilly, and that the plaintiff below has no title to the
land in question.

As to the deed from the executor of Felix to O’Reilly,
that deed was made in compliance with the order and
decree of the court having jurisdiction of the parties.

Patrick O’Reilly filed his bill in the Court of Common
Pleas of Berks County, Sitting in Equity, against the ex-
ecutor of Henry F. Felix, his widow and the devisees
named in the will. They were all duly served, and the
executor filed an answer to said bill for himself and co-
defendants. The parties, therefore, were all subject to the
jurisdiction of said court. The bill prayed, inter alia,
a re-conveyance of the real estate, situate in Atlantic City,
this State. On page 29 of printed case the bill states:

3. “That previous to and on said 14th day of January,
1861, the said Henry F. Felix was endorser for the sad
Patrick O’Reilly to the amount of thirty-five thousand
dollars and upwards on the promissory notes of the said
Patrick O’Reilly, discounted at the Farmers’ Bank of
Reading, which notes were then lying under protest, and
the said Henry F. Felix, as endorser, was liable to pay.”

4. “That under these circumstances it was agreed by
and between the said parties that in order to secure, asfar
as possible, the said Henry F. Felix againstloss on account
of his liability on tlie promissory notes aforesaid, he, the
said Patrick, should execute a deed of bargain and sale, in
common form, to the said Henry F. Felix, his heirs and
assigns, for the property owned by the said Patrick
O’Reilly, above described, it being expressly understood
and agreed between your orator and the said Henry F.
Felix that upon your orator paying said notes, and the
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sad Henry F. Felix being thereby relieved from his lia-
bility thereon, he, the said Henry F. Felix, should, on de-
mand of your orator, and without further consideration,
reconvey the whole of said property to your orator, his
heirs and assigns, making the title to the same as full and
complete in your orator as the same had been previous to
sad conveyance of your orator to the said Henry F.
Felix”

5 “In pursuance of said understanding and agreement,

your orator, on the 14th day of January, 1861, executed
and delivered to the said Henry F. Felix adeed of bargain
and sde in fee simple for the whole of said property, as
owned by your orator. The consideration mentioned in
sd deed was eighteen thousand dollars, but no money
whatever was paid by the said Henry F. Felix, to your
orator on account of the same, the true and only consider-
ation of said deed being the securing of the said Henry F.
Felix for his endorsement, as hereinbefore stated.”

10

9 “Your orator further avers that he afterwards fully

pad and discharged the promissory notes aforesaid, on
which the said Henry F. Felix was endorser, so that the
sid Henry F. Felix sustained no lo3s nor damage in con-
sequence of said endorsements.”

Theprayer was, 1. “ That the lit. Rev. James F. Wood,
executor of the last will and testament of the said Henry
F. Felix, may be directed and enjoined by your honorable
oourt to execute and deliver to your orator a deed of con-
veyance in fee simple of all the hereinbefore described
property, situated on Absecon Beach, in the County of
Atlantic, and State of Hew Jersey, so far as the title to
the same now stands in the name of the said Henry F.

elix, on payment by your orator of the costs of such con-
veyance.”

The answer (printed case, p. 39), admits the execution

20
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of the deed, aversignorance of the consideration or whether
the liabilities had been paid and satisfied.

The decree of the court (page 47 ) was, “ that being sat-
isfied, that the allegations of the plaintiff’s bill are correct
and true,” * * * “doth adjudge, order and decree.”

“1. That the said Right Rev. James F. Wood, executor
of the last will and testament of Henry F. Felix, late of
the City of Reading, deceased, execute and deliver to the
said Patrick O’Reilly, a deed of conveyance in fee simple
for the real estate described in the plaintiff’s bill, situate
on Ahsecon Beach, in the County of Atlantic, and State
of Hew Jersey, so far as the title to the same stood in the
name of the said Henry F. Felix, at the time of the filing
of the plaintiff’s bill, on the payment by the plaintiff of
the costs of such conveyance.” As stated before, all the
parties in interest were subject to the jurisdiction of the
Court of Common Pleas of Berks County, Pennsylvania,
Sitting in Equity, having been duly served, and appear-
ance entered; Consequently, they were bound by the
decree made. The decree was not in revi, but in per-
sonam. Wharton on the Conflict of Laws, 2d Ed, section
288, says: “notwithstanding the rigor with which the
English Courts have applied the lex rei sitae to immov-
ables, the Court of Chancery has claimed the right to
compel parties, subject to its jurisdiction, to take specific
action with regard to foreign real estate. Thus anin-
junction has been granted to restrain, the prosecution of
claims for such foreign realty; specific performance of ar-
ticles of agreement for the sale of foreign realty has been
enforced, and reconveyances and releases ordered of es-
tates fraudulently acquiredin foreign lands. * * * *
On the other baud, to quote from Mr. Westlake, the claim
to affect foreign lands must be strictly limited to those
cases where the relief decreed can be entirely obtained
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through the parties'Ipersonal obedience; if it went beyond
that, the assumption would not only be presumptuous,
ht ineffectual. Thus a bill will not lie for
patition of lands beyond the jurisdiction or to
settle boundaries, nor can equity be enforced by se-
questration of snch lands; nor, again, will the court try
any question which, like the validity of a will in a foreign
lard, does not involve a special equity between the par-
ties, but is a general one affecting the land, and therefore
solely dependent on the lex situs, on which law another
tribural than its own can only pronounce incidentally and
mt directly. Yet while direct action on foreign immova-
Hesis thus out of the range of judicial power, a court of
equity, when it has a trustee or other defendont before it
who cannot be compelled to do justice in any other way,
will direct him, as a condition of his release from heavier
perdlties, to take certain action with regard to foreign
imnovables. But in order to enable a court of equity to
oonpel a party subject to such court to perform acts in
reference to foreign real estate, there must be a fiduciary
relation between the party on whom the decree acts, and
theparty asking for the decree. And either the defendant
ot be domiciled within the jurisdiction of the court
granting the relief, < the contract must be performablq
within that jurisdiction. When these conditions exist and
when there is no other way of compelling the execution of
atrust, or the prevention of fraud, a court of equity will
direct aparty subject to it to execute a deed in another
Sate, and such a decree will be regarded as binding the
pasm acted on by the courts of the situs?}

In Wood vs. Warner, 15, W. J. Eq., 84, Chancellor
Gemn says:  “Upon the question of jurisdiction I enter-
tanno doubt. * * *  The defendants are all citizens
of this State, and their appearance has been duly
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effected. It may be the court cannot enforce
its own decree in rem by making a sale of defendant’s title
to the Island of Sombrero, as prayed for in the hbill
* * * The strict primary decree of a court of equity
is in personam and not in rem. In Penn vs. Lord
Baltimore, 1 Vesey, Sen. 444, the court decreed the
specific performance of articles of agreement.-, between the
proprietors of Pennsylvania and Maryland, relating to the
boundaries of the two provinces. In delivering his opinion
in that ease, Lord Hadwicke said: ‘As to the courts not
enforcing the execution of their judgment, if they could
not at all, I agree it would be in vain to make a decree,
and that the court cannot enforce their own decree in rem
in the present case, but that is not an objection against
making a decree in the cause | for the strict primary de-
cree in this court as a court of equity, is in personam.'l
* * * TIn Lord King’s time, in the case of Richardson
vs. Hamilton, .attorney general of Pennsylvania, which
was a suit of land and a house in the town of Philadel-
phia, the court made a decree, though it could not be en-
forced in rem. °In the case of Lord Anglesey, of land
lying-m Ireland, I decreed for distinguishing and settling
the parts of estate, though impossible to enforce that de-
cree in rem-, but the party being-in England, I could
enforce it by process of contempt in personam and seques-
tration, which is the proper jurisdiction of the court.”
“The proposition,” says Mr. Justice Story, “may be
laid down in the most general form, that to entitle a court
of equity to maintain a bill for the specific performance
of a contract respecting land, it is not necessary that the
land should be situate within the jurisdiction of the State
or county where the suit is brought. It is sufficient that
the parties to be affected and bound by the decree are res-
ident within the State or county where the suit is brought,
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forin all suits in equity the primary decree is in p&n'sonam
andnot in rem.” 1 Story's Eq. Jur., Sec. 744.

“Equity acts in personam. It was against the person
thet the jurisdiction of the court of chancery was origi-
mally acquired. One of the ordinary means of enforcing
obedience to the decrees of a court of equity is by an at-
tachment against the person of the defendant. Hence
whenth%parties are within the jurisdiction of a court of
charcery it will not ordinarily hesitate to grant relief, al-
though the property to be ultimately affected by the de-
aeemay lie in another forum; * * * and a trustee
residing in one State may be compelled to make a convey-
ance of real estate situated in another.” Eispham's Equity,
U Edition, Sec. 47, and cases cited.

It thus appearing from the record that the court having
hed jurisdiction over all the parties interested, they were
bound by the decree; and that the decree was in accord-
ance with equity and right is manifest by the acquiescence
of the executor, the widow and the devisees. The execu-
tor having, in obedience to said order and decree, execu-
ted and delivered the deed to Patrick O’Reilly, for all the
land in Atlantic City, which the said O’Reilly had con-
veyed to Felix in 1861, excepting such lots which had been
sddwhile the title was in Felix, respectfully submit that
thecourt did not err at the trial in admitting the same in
evidence.

As to the admission of the record of the Court of Com-
nmm Pleas of Berks County, Pennsylvania, and of the de-
aee made in said cause, the objection was “ that it is not
properly authenticated, and that it is inoperative in this
Sate” The act of Congress, 1 R. S., Section 905, re-
quires that “ the records and judicial proceedings of the
oourts of any State or territory, or of any such county,

10

20

30



10

20

30

12

shall be proved or admitted in any other court within the
United States, by the attestation of the clerk and the seal
of the court annexed, if there be a seal, together with a
certificate of the judge, chief justice or presiding magis-
trate, that the said attestation is in due form. And the
said records and judicial proceedings authenticated shall
have such faith and credit given to them in every court
within the United States as they have been by law or
usage in the courts of the State from whence the said re-
cords are taken.” In the present case the records were
certified to by the prothonotary under the seal of the
court, with the certificate of the president judge, that the
record and attestation made by the prothonotary were in
due form and by the proper officers, and that the Hon. .
Hagenman, by whom the attestation was made, was at the
time of making, and still is, president judge of the Court
of Common Pleas for the County of Berks; submit was a
literal compliance with fhe act and were properly ad
mitted. «,

The objection to the act of 1872, confirming the deed
from the Kt. Rev.- James F. Wood, executor to Patrick
O Reilly, because it u was inoperative and void, inasmuch
as it was an effort by legislation to transfer the property
in question from the heirs-at-law and devisees of Felix,
the testator, to Patrick O’Reilly,” is without merit.

By the will of Mr: Felix his widow was to receive the
income of his estate for life, and, if necessary, the prin-
cipal, and after, her decease to the executor in trust for
the 1Sisters of the Immaculate Heart of Mary.” The
heirs of Mr. Felix cannot in any event be a question in this
case. As before shown, the suit in equity was between
Mr. O’Reilly and the executor of Mr. Felix, his widow
and his devisees. All who were interested in the estate of
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M. Felix were madeparties to this proceeding, and the
court having jurisdiction, the decree made therein was bind-
ing and conclusive. The deed from the executor of Mr.
Felix to Patrick O’Reilly was in obedience to that decree,
andthe act of 1872 was merely confirming the title con-
veyed by said deed. Had the Legislature of Hew Jersey
thepower to do this? If the act had been of the char-
acter claimed by the plaintiff in error, viz: “the transfer-
ing of the property in question from the heirs-at-law and
devisees of Felix to Patrick O’Reilly,” then the objection to
would be proper, for the reason that it would not be
within the legitimate exercise of the power of the Legisla-
ture, and therefore unconstitutional and void. But the act
does not transfer the property in the manner averred by
the plaintiff in error; in fact it does not “ transfer” the
property at all. The title passed, when the executor of
M. Felix, in compliance with the decree of a court of com-
petent jurisdiction, conveyed the same to Mr. O’Reilly,
and this act merely confirmed the deed of the executor and
cred defects, if any, in said conveyance. In State vs. 20
City of Newark, 3 Dutch, 196, Elmer J., said : “A statute
which undertakes to take away from one person vested
rights of property and transfer them to another, against
the actual or fairly implied assent of the party injuriously
affected, may be well considered asnot a legitimate exercise
ofthelegislative power,and as therefore unconstitutional and
vad * * * * But laws curing defects which would
otherwise operate to frustrate what must be presumed to
ke the desire of the party affected, cannot be considered as
taking away vested rights. Courts do not regard rights as 30
vested contrary to the justice and equity of the case.

In Tate and Wife vs. Stooltzfoos and others, 16 S. d? B,

urcan J. said: “It is objected that this act is unconsti-
tutional. The general rule is, that all laws are in their
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nature prospective, yet this does not prohibit the Legisla-
ture from passing some laws which have a retrospective
operation. Where the laws do not impair the obligation
of contracts, or are not expostfacto, (expostfacto relates
to crime only), every confirmatory act is in its nature
retrospective; and in the opinion of the court delivered in
Underwood vs. Lilly, 10 S. & R., 101, it is stated: ‘that
confirming acts are not uncommon; deeds acknowledged
defectively by femes covert, proceedings and judgments of
commissioners and justices of the peace, who were not
commissioned agreeable to the constitution, or when their
power ceased on the division of counties, until a new ap-
pointment. Retrospective laws, which only vary the
remedies, divest no rights, but merely cure a defect in
proceedings otherwise fair, the omission of formalities
which do not diminish existing obligations, contrary to
their situation when entered into; these and several like
acts are clearly constitutional.5 Xhave seen no reason to
change that opinion. I will just add, that it is an abuse of
terms, to-contend that this is an act divesting vested
rights. Such acts would be odious and unjust, as well as
unconstitutional; for it is not intended by a vested right
that it shall be a right to do wrong; to take advantage of
a mere slip in form, where the transaction is a bonafide
one, and to avoid an honest conveyance, fairly acknowl-
edged, in the hands of an innocent purchaser.”

Mercer vs. Watson,! Waits, 355.

It is a potent fact that all the parties interested in the
estate of Mr. Felix, have acquiesced in the legal right of
Mr. O’Reilly' to this, as well as the other property in
Atlantic City; that under this same title a large amount
of real estate has been conveyed to various persons and
corporations, during the life of Mr. O’Reilly, and since
his decease by the defendant in error. It remained for a
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mere trespasser, a wrong-doer, who could not obtain by
puchase the property in question, to cast acloud or doubt
uamthis title, so that it might in some way enure to his
berefit. Submit that no court will permit such an injustice
tobe done.

Gauit vs. Snowhill, 2 Dutch, 76.

If ve suppose for the sake of argument that the title
tothe property in question, (and it might be remarked
here that this title covers all the land of the defendant in
en), isnot in the defendant in error, but is outstanding
inthe devisees of Henry F. Felix, as contended by the
pantiff in error. What then? How is he benefited?
Heis a mere trespasser whom the law does not favor, and
when he endeavors to defeat the title of the defendant in
aror by setting up an outstanding title in another, he is
boud to a strict proof of it. In Den vs. SinnicJcson, 1
Hil, 149, Drake Justice said: ‘“These outstanding titles are
mtto be favored. Whoever sets them up should prove
them strictly and show them to be subsisting and avail-
ade” ’

InDport vs. Todd, 32 W. J. Z., 124, the present Chief.
Justice said: “The complexion of the case, as it appeared
athe trial, was this: the defendant, Todd, it could not be
pretended, was possessed of any legal claim to the premi-
sgnor was Bell, under whom he entered, in any better
situation; for, although he had a mortgage on the land,
the title at law, it was clear, had not passed to him by
force of that instrument from admitted defects in the line
of its transfer to him. Tu a court of law the defendant
gtoodin the light of a mere trespasser, and to this effect
thejury were properly instructed. This being the position
of the defendant, it is clear that, as against him, it was not
necessary to prove anything more than a right springing
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out of a prior peaceable possession. Whether such prior
possession had been under a claim of right and adverse in
a technical sense, or had continued for any particular
period, were not inquiries which the defendant as a mere
wrong-doer could bring into the controversy.”

Den Watson et al. vs. Kelty eta 116 N. J. L. 517

I tis thus manifest that even if the title of the defend-
ant in error is, as contended by the plaintiff in error, yet
having been in possession through her decedent from 1853
to 1861, and through Felix from 1861 to 1869, and again
through her decedent from 1869 to 1881, the plaintiff in
error, being a mere trespasser, cannot inquire into.

Submit that the rulings of the trial justice, having been
according to law, should be affirmed.

JAMES A. O’KEILLF,
Attorney for Defendant in Error.



¢ Daniel Lindl ey 1 In Ejectment’
Vvs. > On Error to the

Githarine C. O’'Reilly. j Supreme Court.

This was an action of ejectment commenced in the
Suprene Court by summons, tested January 21, 1882;
returnable February 4, 1882.

The case was tried at the September Term of the At-
lartic Circuit Court for the year 1882, and verdict ren-
dared for the plaintiff, on which judgment was entered
Novenber 7, 1882. On writ of error that judgment was
reversadby this court at the June Term of this court for
theyear 1884, and venirefacias de novo awarded.

The case was tried a second time at the December
Tam of the Atlantic Circuit Court for the year 1886,
ad a verdict rendered for the plaintiff, on which judg-
mat wes entered February 15,1887. From this judg-
mat this writ of error is brought and is tested February
jU887, and is returnable the first Tuesday of March,

tra J6 brought to .recover the possession of a
0 and in Atlantic City, beginning at a point one
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hundred and fifty feet southerly from the south line of
Pacific avenue, and one hundred and fifty feet westerly
of the west line of Tennessee avenue; thence westerly
parallel with Pacific avenue fifty feet; thence extending
southerly of that width between parallel lines parallel
with Tennessee avenue eighteen hundred feet, more ar
less, to the Atlantic ocean and the exterior line estab-
lished by the Riparian Commissioners.

The lands claimed were nearly all of them accretions
made within less than thirty years prior to the com
mencement of the suit, in front of a tract of land part of
the estate of Jeremiah Leeds, partitioned among hs
heirs by commissioners appointed by the Orphans
Court of Atlantic county, about the year 1839, and
part of the lands set off by the said commissioners to
Juflith Leeds, afterwards wife of Richard Hackett,
and which were conveyed by Richard Hackett and Ju
dith, his wife, to Patrick O’Reilly and Daniel Morris, by
deed'dated September 5, 1853, describing said lands in
said defcd as running to low water mark of the Atlantic
ocean. The title to these lands, or to the parts unsold,
afterwards became vested in the plaintiffin severalty.

Patrick O’'Reilly and wife and Daniel Morris conveyed
a lot, part of said lands, to John Morris, by deed dated
April 30,1855, describing said lot in said deed as begin-
ning on the south side of Pacific avenue one hundred
and fifty feet west of Tennessee avenue ; thence extend-
ing along the side of Pacific avenue on a course south
sixty-seven degrees west fifty feet; thence south twenty-,
three degrees east one hundred and fifty feet towards the,
surf; thence north sixty-seven degrees east fifty feet;
thence north twenty-three degrees west one hundred an
fifty feet to the beginning. This lot by several convey-1
ances, all describing it as above, became vested in t el
defendant, the land for'which this suit is brought extend-1
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mgfrom the southeasterly end of the above described
lot to the ocean.

At the trial the plaintiff offered in evidence the several
oonveyances, &c., transferring the title of these lands
fiomdJeremiah Leeds to the plaintiff as follows:

1 Partition of the lands late of Jeremiah Leeds, de-
ocased, made by commissioners and approved and con-
fimed by the Orphan’s Court of Atlantic county April
20,1840, setting off the lands to Judith Leeds, afterwards
Hockett.

2 Deed, Judith Hackett, nee Leeds, and Richard
Hockett, her husband, to Patrick O’Reilly and Daniel
Moimis, dated September 5, 1853, conveying thirty-three
amres describing the land as running to low water mark
of the Atlantic ocean.

3 Deed of Daniel Morris to Patrick O’Reilly, dated
November 20,1855, conveying Morris’ half or moiety of
said lands remaining unsold to Patrick O’Reilly.

4 Deed, Patrick O'Reilly and wife to Henry F. Felix,
dated January 14, 1861, acknowledged on the day of 20
dete, before J. P. Jones, Judge of the Court of Common
BHess of Berks county, in the State of Pennsylvania, with
thecertificate of A. W. Kauffman, Prothonotary of said
oourt, under the seal of said court, certifying that J. P.
Joes was the judge of said court and that he was, by
virtte of his office, empowered to take acknowledgments
of deeds, &c.

5 Will of Henry F. Felix, dated November 25, 1865,
poved before the Register of Wills of Berks countv,
Pennsylvania, and copy filed and recorded in the Surro-
gitds office of Atlantic county, April 11, 1882, in Book
C of Wills, page 89, &c., James F. Wood being sole exec-
utar of said will.

6 Deed, Rt. Rev. James F. Wood, executor of Henry
L Felix, deceased, to Patrick O’Reilly, dated October 16,
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1869, acknowledged the day of the date thereof, before
Richard M. Hartley, a Commissioner of Deeds for New
Jersey residing in Philadelphia, Pennsylvania.

7. Will of Patrick O’Reilly, dated December 5,187
proved before the Register of Wills of Berks coumty, in
the State of Pennsylvania, and proved under the statute
before the Surrogate of Atlantic county July 5,1881, axl
letters testamentary thereon granted by said Surogate
to Catharine C. O’Reilly, one of the executors nared

10 therein.

Also 8. Exemplified copy of the record of the case of
Patrick O’Reilly, plaintiff, against The Right Rev. James
F. Wood, executor of the last will and testament of
Henry F. Felix, deceased, and others, in the Court of
Common Pleas of the county of Berks and State of Penn-
sylvania.

9. Act of the Legislature of the State of New dJersey
entitled, “ An act to confirm a certain deed made by the
Right *Reverend James F. Wood, executor of the lat
will and testament of Henry F. Felix, deceased, of lands

20 in Atlantic City, county of Atlantic and State of New
Jersey;” approved March 5, 1872, being Chapter 142 of
the Laws of 1872. See Laws of 1872, page 357, &c.

The plaintiff also offered in evidence the several deeds
conveying the title of the lot owned by the defendant
from O’Reilly and wife and Daniel Morris to John
Morris, as above stated, and from Morris to and from
others to the defendant. There was no proof at the )
trial, nor Was it in any other way claimed, that the title
of the defendant included any part of the lands in the

A plaintiff’s declaration. The claims of the defendant
were, 1st, that the deed made by P. O’Reilly and Daniel
Morris to John Morris above set forth, and under which
the defendant claims title, conveyed the land to high I
water mark, and 2nd, adverse possession. At the tral I
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sl bills of exception as to the admission of evidence
adasto the rulings and charge of the court were sealed
at the request of the defendant.

The assignments of errors in this case are on page 50,
& the printed case. The assignments of errors, from
N 1to 5, refer to the admission of evidence; No. 6
asto a refusal to non-suit; Nos. 7 and 8 to the charge
dthejudge, and No. 9 assigns mere general errors.

Thefirst bill of exceptions sealed, (see pages 7 and 8
of printed case) is to the admission in evidence of the
aigirel deed of Patrick O’Reilly and wife to Henry F.
Riix dated January 14,1861, acknowledged the day of
thedate thereof before J. Pringle Jones, President Judge of
theCourt of Common Pleas of the county of Berks, in the
Saeof Pennsylvania, stating that January 14, 1861,
Btrick OReilly and Catharine C., his wife, appeared
bdoehim; that he was satisfied they were the grantors
renedin the conveyance; that he having first made
kroan to them the contents thereof, they acknowledged
thet they signed, sealed and delivered the same as their
wvolurtary act and deed ; that Catharine C. O’Reilly, be-
mgof full age and by him privately examined, separate
ad apart from her said husband, acknowledged that
designed, sealed and delivered the same freely, without
ay fear, threat or compulsion of her said husband, and
oatified the same on the said deed, under his hand and
gd. Endorsed on the deed was a certificate of A. W.
Kauffiran, under the seal of the Court of Common Pleas
o Barks county, certifying that he was the Prothonotary
d sad court; that Hon. J. Pringle Jones, before whom
the within indenture was acknowledged, was the* Presi-
dat Judge of the Court of Common Pleas of Berks
(Cbuty, and by virtue of his office empowered to take
acknowledgments of deeds, &c.} and that the signature
ad seal purporting to be his signature and seal are

10
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genuine, and dated January 14,1861. This deed was re-
corded January 30,1861, in the Clerk’s office of Atlan-
tic county, in Liber P of Deeds, page 921, &c.

The statute, in case a deed is acknowledged out of this
State, authorizes the same to be acknowledged before a
judge of any Court of Common Pleas of the State in
which the party to the deed may be, and requires a cer-
tificate under the seal of the county court in which itis
made, that he is such officer, shall be deemed sufficient
authority for that purpose, and such acknowledgment
shall be as good and effectual as if such acknowledg-
ment had been made within this State before the Chan-
cellor thereof, and had been certified by him. Rev.
Stats. 1847, page 641, § 5; Nix. Dig., page 145, § 5; Re-
vision 1877, page 154, § 7.

The third bill of exceptions (see page 8 of printed
case, line 15; and second assignment of errors, page 51,
line 1,) is to the admission in evidence of the original
deed of the Right Rev’d James P. Wood, executor of the
last will and testament of Henry F. Felix, late of the
city of Reading, Berks county, and State of Pennsylva-
nia, deceased, -to Patrick O’Reilly, dated October 16
1869, acknowledged the day of the date thereof, before
Richard M., Hartley, a Commissioner of Deeds for the
State of New dJersey, residing in the city of Philadel-
phia and State of Pennsylvania, and certifying, under
the official seal of said commissioner, upon said dech
that before him “ personally appeared the above named
Right Reverend James F. Wood, executor as aforesaid,
to me known to be the individual described in and who

2Q executed the foregoing written deed, and the contents

thereof being first made known to him, he acknowledged
to me that he had signed, sealed and delivered the said
deed as his voluntary act and deed.” This deed was
recorded November 3, 1869, in the Clerk’s office of At-
lantic county, in Liber No. 37, of Deeds, page 176, &.
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The appointment of commissioners resident in other
States to take the acknowledgement of deeds for lands
inthis State was duly authorized.

Se Rev. Stat. 1847, page 855, § 5; Nix. Dig. p. 154,
&, §52 59; p. 158, § 74; Revision, p. 160, § 41.

The certificates 0f acknowledgment in the above cases
are each in compliance with the law. A certificate of
acknowledgment 0of a deed is good if it shows a sub-
stantial though not a verbal compliance with the re-
quirements of the act respecting conveyances.

Den vs. Geiger, 4 Hals., 225.

Den vs. Hamilton, 7 Hals, 109.

These acknowledgements if defective in any way are
ared by act approved March 27, 1884, (see supplement
Revision, p. 136, § 29,) and are made admissible in evi-
dee by the act approved March 23, 1883. See supple-
et Rev., p. 136, § 26, which enacts, “ that all acknowl-
edgnents or proofs of deeds heretofore made or taken,
a hereafter to be made or taken, after the lapse of ten
veas from the date of such acknowledgment or proof,
notwithstanding any errors or imperfections in said
acknowledgments or proofs, shall be held and taken to
ke good and sufficient in law; provided however, that
4l such deeds shall have been duly recorded.,,

By'the statute, (see Revision, page 153, § 4,) it 1s en-
adedthat all deeds duly acknowledged or proved shall
kereceived in evidence in any court of this State. Sub-
mitthat in this case the acknowledgments of the above
deads showing a substantial compliance with the require-
nets of the statute, and the same having been acknowl-
edeed and recorded more than ten years before they were
diered in evidence, they were admissible in evidence
and the court below did not commit any error in admit-
ting said deeds in evidence.

30
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The second bill of exceptions, (see page 8 of printed
case, line 5, &c., No. 1 of errors assigned, page 50) is to
the admission in evidence of a certified copy of the will
of Henry F. Felix, certified under the hand and official
seal of the Surrogate of Atlantic county. The will is
dated November 25, 1865. It was duly executed by the
testator, in the presence of two witnesses, who signed the
following attestipg clause to the will, viz : “ This writing
contained in this and the six preceding pages was
signed and sealed by the above named Henry Francs
Felix, and by him published and declared as and for his
last will and testament, in the presence of us, who have
hereunto subscribed our names in the presence of the
testator and in the presence of each other.” This will
was proved in the county of Berks, in the State of
Pennsylvania, and letters testamentary thereon issued
to the Rt. Rev. John F. Wood, the executor therein
named, and a copy thereof was filed and recorded in the
office of the Surrogate of the county of Atlantic, on April
11, 1882; under the provisions of the act of the legis-
lature, approved March 17,1882. See Laws of 1882 p
112. This act was an amendment of the 26th section
of the act respecting the Orphan’s Court. &c. Revision,
page 757, § 26. The act of 1882 enacts, among other
things, that where any will shall have been admitted to

. probate in any State or Territory * * and any per-

30

son shall desire to have the same recorded in this State
for the purpose of making title to lands or real estate in
this State, it shall be lawful for any Surrogate of any
county in this State, upon an exemplified copy of such
will being filed in his office, exemplified and attested as
a true copy in the manner required by the laws of the
State, * * o in which such will shall have been ad-
mitted to probate, to make it legal evidence in such
State, * * * t0 record such will and file the sad
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ayy In his office, and any such will, on being so re-
owded shall have the same force and effect to all lands
adreal estate whereof the testator died seized, as if said
will had been admitted to probate in this State, and all
oonveyances of such real estate heretofore or hereafter
mack by any executor or executors, or the survivor or
survivars of them, or by any devisee or devisees, shall
ke asvalid asif said will had been admitted to probate
inthis State, and such record or certified copies of said
wil shall be received in evidence in all courts of this
Sate (See this will, certificates, &c., pages 12-19 of the
panted case)) This will was exemplified and attested as
atnecopy in the manner required by the laws of the
Sate of Pennsylvania, where it had been admitted to
pdbate, to make it legal evidence in said State, under
theband and official seal of Jonas M. Schollenberger,
Regster of Wills of said Berks county, in the State of
Pennsylvania, to which was annexed a certificate of
J. Hagenman, President Judge of said Berks County
Cut of Common Pleas, certifying, among other
thrgs that he was President Judge of the Court
o Commmon Pleas and Orphan’s Court of said Berks
oounty; that Jonas M. Shollenberger, who had made
ad signed the above mentioned certificate, was the
Regiter of the Probate of Wills, and granting letters
d administration in said Berks county, and that
te said record, certificate and attestation are in due
fomof law and made by the proper officer. At the
tine the copy of this will was filed, there was a short
petition presented to the Surrogate, setting out all the
fads concerning the necessity for filing said will in the
dateof New Jersey, which petition was sworn to by a
practicing attorney of the State of Pennsylvania, stating
among other things, that the foregoing copy of the will
wsexemplified and attested in the manner required by

30
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the laws of the State of Pennsylvania to make it legal
evidence in the State and in the courts of the Stateof
Pennsylvania.

The copy offered in evidence was certified under the
hand and seal of S. R. Devinney, Surrogate of Atlantic
county, as a true copy of the will of Henry F. Felix
filed and recorded in his office April 11,1882. By the
act approved May 11,1886, (see Laws 1886, page 360;
Suppl’t to Revision, p. 775, § 1,) the act of March 17,
1882, was changed so as to require not only that an
exemplified copy of the will, but also of the certificate of
probate thereof, and of the letters testamentary or of
administration with the will annexed issued thereon,
should be filed and recorded in the Surrogate’s office.

Submit that this will was filed and recorded in ful
compliance with the statute, and that the copy thereof
was by the statute made admissible in evidence, and
that the court in admitting said will in evidence did ot
commit any error.

The sixth bill of exceptions, (see page 9 of printed case,
line 12, &c.,) was to the admission of the certified copy of
the will and codicil of Patrick O’Reilly in evidence.
The will is- dated December 5,1877. The codicil is dated
November 1, 1880. This will devises his entire estate
to his widow, Catharine C. O’Reilly, for her life. Tt was
proved and admitted to probate January 21,1881, before
the Register of Wills in Berks county, in the State of
Pennsylvania, June 1, 1881. Catharine C. O’Reilly, ore
of the executors named in the will, filed an exemplified
copy of the will in the office of the Surrogate of the
county of Atlantic, with a petition praying said Surro-
gate to make an order to show cause, to be published not
less than thirty days nor more than six months, why a
copy of said will and codicil should not be filed and re
corded in his office, and letters testamentary thereon
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isadto Catharine C. O’'Reilly. On the said June 1,1881,
Solomon R. Devinney, Surrogate of Atlantic county,
nmack an order to show cause before him, at his office in
Mys Landing, on the fifth day of July, 1881, why said
will and codicil should not be filed and letters testamen-
tay issued thereon. And that said order should be
published in the May’s Landing Record for thirty days
bfre said time.  On July 5, 1881, said Surrogate, after
reciting the making of the above order, and that it was
poved to his satisfaction that said order had been duly
advertised and published in the manner therein directed
ad no sufficient cause appearing or being shown to the
ootrary, he ordered or certified that he had recorded
sad will and codicil, and filed said copy thereof, and
ganted letters testamentary to the said Catharine C.
OReilly, one of the executors therein named, bond hav-
g been by her given as required by law in such cases.
B the statute, see Revision 757, § 24, duly certified
apies of will and codicil, proved as above stated, shall
ke evidence in the same manner and have the same
fae and effect in all courts of law and equity as such
road or copies thereof would have if such will and
oodial had been proved in the usual manner, under the
lasof this State.

Ths will was executed in the presence of two wit-
resss who signed the attesting clause certifying in the
following words, viz : “ Signed, sealed, published and
dedared by the above named Patrick O’Reilly as and for
hs last will and testament, in the presence of us, who
hae hereunto subscribed our names at his request, as
witresses thereto, in the presence of the said testator and
d'each other.” The attesting clause to the codicil being
msimilar words, signed by two witnesses. Submit that
| ecourt committed no error in admitting in evidence

theduly certified copy of the will of Patrick O’Reilly in
this case

A

2q
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The 4th and 5th bills of exception, (see page § lire
27, and page 9 of printed case; see also Nos. 3 and 4 of
errors assigned, p. 51 of printed case) is to the admission
of the record of the case and judgment or decree inthe
case of Patrick O’Reilly, plaintiff, and the Right Rev.
James F. Wood, executor of the last will and testament
of Henry F. Felix, late of the city of Reading, deceased,
Alicia Kate Felix, widow of said Henry F. Felix, deceas-
ed, and the religious order of “ The Sisters of the Im
maculate Heart of Mary,” now established in the city of
Reading, defendant, of the Berks County Court of
Common Pleas, in the State of Pennsylvania, duly certi-
fied under the act of Congress, a copy of which record
&c., is printed as Exhibit No. 3. See pages 2650 of
printed case.

This record was certified to be a true copy of the
whole record in the cause by William D. Althouse,
Prothonotary of the said Berks County Court of Commmon
pleas, under his hand and the seal of said court. And
a certificate of Jeremiah Hagenman, President Judge o
the said Court of Common Pleas of the county of Berks,
certifying that the record and attestation made by Wil-
liam D. Althouse, Prothonotary of the said court, whose
name was thereto subscribed and seal of office affixed,
are in due form and made by the proper officer, with a
further certificate made by said William D. Althouse,
Prothonotary of said Court of Common Pleas of Barks
county, under his hand and the seal of said court, certi-
fying that the said Jeremiah Hagenman was the Pres-
dent Judge of said Court of Common Pleas of sad
Berks county.

By the act of Congress (See Rev. Stats., p. 170, § 909 it
is among other things enacted, that the records and judi-
cial proceedings of the courts of any State or Territory,
* % * % ghall be proved or admitted in any other
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oot within the United States, by the attestation of the
clerk and the seal of the court annexed, if there be a
seal, together with a certificate of the judge, chiefjustice,
a presiding magistrate, that the said attestation is in
due form. And the said records and judicial proceedings
s0 authenticated, shall have such faith and credit given
tothemin every court within the United States as they
hawe by law or usage in the courts of the State from
which they are taken.

The bill in this case was in the nature of a bill for
spedific performance or to enforce the performance of a
tnet. It set out, among other things, that January 14,
1861, Henry F. Felix was indorser for and responsible
upn the notes of Patrick O’Reilly to an amount up-
wards of $35,000; that said notes had been discounted
by the Farmers’ Bank of Reading, and were held by
sidbank, and were due and protested ; that in order to
ssaure said Henry F. Felix against loss on account of his
Liability on said promissory notes, it was agreed that
OReilly should execute a deed of bargain and sale in
comnon form to said Felix for the property owned by
OReilly in Atlantic City, (including the lands claimed
inthis suit,) and that upon O’Reilly’s paying said notes
ad Felix being relieved from his liability thereon, he
should, on demand of O’Reilly, and without further con-
sideration, reconvey the said property to O’Reilly, mak-
g the title to the same as full and complete in O’Reilly
asit was before his conveyance to Felix; that in pursu-
ane thereof O'Reilly conveyed said tract of land in At-
lantic City, describing the premises, &c.; that the con-
sideration mentioned in the deed was $18,000, but that no

20

noney whatever was paid by said Felix on acoount of w

thesane, the true and only consideration for said deed
being the securing of said Felix for his indorsements on
sid promissory notes; that Q'Reilly fully paid and
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discharged the said promissory notes on which the sail
Felix was indorser, so that said Felix snstained nod

or damage in consequence of his said indorsements’
that said Felix at various times suggested the pronri’
ety of having the reconveyance of said property made
and stated he was ready and willing to reconvey all of
said property to O’Reilly, and repeatedly recognized and
acknowledged the title of O’Reilly to the same, but
although it was fully agreed between O’Reilly and Felix
that said reconveyance should be executed, yet the mak-

Umg of the same was neglected until Felix became ill and

20

30

died October 31, 1866. The prayer of the bill, among
other things, was that the Rt. Rev. James F. Wood,
executor of the last will and testament of the said Henry
F. Felix, may be directed and enjoined to execute and
deliver to O’'Reilly a deed of conveyance in fee simple of
all the thereinbefore described property,situate on Abse-
con beach, in the county of Atlantic and State of New Jer-
sey, so far as the title to the same then stood in the name of
said Henry F. Felix, on payment by O’Reilly of the costs
of such conveyance. To this bill an answer was made
and filed in the case by the Rt. Rev. James F. Wood,
executor of the last will and.testament of Henry ,F. Felix,
deceased, and.the other defendants, (see page 39 of printed
case,) and January 27, 1868, an order was made in open
court, by consent of parties, that Daniel F. Schroeder,
Esq., be appointed examiner in the case, (see Docket En-
tries, p. 26 of case.) The Master examined witnesses,
among others Alicia Kate Felix, widow of Henry F.
Felix, deceased, and made his report of the testimony
November, 1869. (See report, pages 42-46 of printed
case.) A decree was made that the said Rt. Rev. James
F. Wood, exechtor, <o, as aforesaid, execute and deliver
to the said Patrick O’Reilly a deed of conveyance in fee
simple for the real estate described in the bill, situate on
Absecon beach, &c., Atlantic City.
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In pursuance of this suit or decree, James F. Wood,
executor, &c., executed the deed to Patrick O’Reilly,
offered in evidence in this case. See Exhibit No. 2,
page 19 of printed case.

By the will of Henry F. Felix, offered in evidence in
this case, (see Exhibit No. 1, page 12, &c., of printed case,)
mthe first clause, after giving to his wife, Alicia Kate,
hishousehold and kitchen furniture, he directs that she
should have all the interest of the estate, real, personal or
mixed, so long as she lives, with a provision that if the
iterest be not sufficient, his executor should give her
annually a sufficient amount of the principal to maintain
her according to the state of life in which she was then
living By the second clause he directs his executor,
after the death of his wife, to purchase a suitable farm of
from one to two hundred acres, in the vicinity of the
daty of Reading, to be held by his executor, or his suc-
o in office, for the use and benefit of the “ Sisters of
the Immaculate Heart of Mary,” now established in the
dty of Reading, with provisions that if said Sisters
should not be in communion with the Roman Catholic
Bishop of the diocese in which the lands are located, for
sore other order of Sisters in such communion. By the
third clause of the will, he directs that said lands shall
mt be'encumbered by judgment ©r mortgage. By the
fourth clause, he directs that the balance of the money
arising out of his estate, if any, after the death of his
wife and the purchase of said farm, should be appro-
pdated for the erection of suitable buildings for a sister-
hood and a seminary of learning for young ladies, under
the direction of the Bishop of the diocese in wliich the
lands are situate, and should there be a surplus after the
above directions are faithfully carried out, then the bal-
arce shall be put out at interest and applied for improve-
nents in buildings as necessity requires. By the fifth

A
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clause he directs that the Sistersin possession of said prem
ises shall for all time maintain and educate four female
orphan children, &c. By the sixth clause he directs thet
the remains of his father, mother, self and wife and
others be removed to and buried on said farm and thet
certain masses be said yearly for the repose of the souls
of certain persons named; and by the seventh clause he
appointed Rt. Rev. James F. Wood, Roman Catholic
Bishop of Philadelphia, and his successors, his executor
of said will. It will thus be seen that by the bill in this
case, the executor and all the devisees under the will of
Henry F. Felix were made parties defendants thereto,
and appeared to and answered the bill. In a bill for
the specific performance of a contract, or to compel a
trustee to convey lands, if the vendor or trustee is de
ceased, his executor and devisees are the proper parties
to the suit—Waterman on Spec. Perf. Contracts, § &
The will in this case, requiring the executor to pay the
interest to the wife, to purchase a farm and to erect a
seminary thereon, could not be executed without a sdle
of the lands of which the .testator died seized, and gave
the executor an implied power to sell the real estate.

Dewey’s Exects. vs. Ruggles, 10 C. E. Gr., 35.

Whitehead vs. Wilson, 2 Stew. Eq., 396.

Hagerty vs. Lauterman, 3 Stew. Eq., 37.

Brown ys. Brown, 4 Stew. Eq., 422, 426.

Lippincott vs. Lippincott, 4 C. E. Gr., 121.

In this case the court had full jurisdiction of the
parties and of the subject matter of the case set out in
the bill, and its decree is conclusive in the premises.

In Massie vs. Watts, 6 Cranch’s R. 143, a suit wes
brought in the Circuit Court of the U. S. in Kentucky,
by Watts, a citizen of Virginia, against Massie, a citizen
of Kentucky, to compel the performance of an agree-
ment to convey lands in the State of Ohio. Marshall,
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(h J, referring to an objection to the jurisdiction of the
aot, on page 158, says, “were this cause therefore to be
considered as involving a naked question of title * *

* the jurisdiction of the Circuit Court of Kentucky
would not be sustained. But where the question changes
its character, when the defendant in the original action
Is lisble to the plaintiff, either in consequence of con-
trat, or as trustee, or as the holder of a legal title
acquired by any species of malafides practiced on the
plartiff, the principles of equity give a court jurisdic-
tion wherever the person may, be found, and the circum-
stace that a question of title may be involved in the
inquiry and may even constitute the essential point on
which the case depends, does not seem sufficient to arrest
thetjurisdiction,” and cites and comments on a number
o cases fully sustaining his views.

In Penn vs. Lord Baltimore, 1 Ves. Sr., 444, see S. C.
3W and Tudor leading cases in KEq., page 476, (767)
the Court of Chancery in England decreed the specific
paformance of a contract in reference to lands in
Anerica,

Inthe notes to the case of Penn vs. Lord Baltimore,
m3Leading Ca. in Eq. above cited, p. 491. (788,) it is
sated thpt ¢ the authority of a Court of Chancery may
leexerted whenever the case is one of equitable cogni-
zag and the parties are within itsjurisdiction, although
the property in dispute lies beyond it and citing a
runberof cases continues” “ Chancery acting in personam,
arduotin rem, and holding the conscience equally bound,
whatever may be the situation of the thing.” Theé cases
dted are numerous and fully sustain the jurisdiction of
thecowrt and the conclusiveness of such decrees.

Wood vs. Warner, 2 McCar., 81, 84. This was a case
f which *he complainants sought relief in reference

cartain rights claimed in the Island of Sombrero, in

10
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the Caribbean sea, and an account. The jurisdiction of
the court over the matter was questioned. Green, Chan-
cellor, says, “Upon the question of jurisdiction I enter-
tain no doubts. * * * It may be that the court can
not enforce its own decree in rem by making sale of the
defendant’s title to the Island of Sombrero, as prayed
for in the bill * * * the strict primary decree of a
court of equity is in personam and not in rem. * * *
These cases establish the authority of the court to dea
with contracts in relation to land not within the iurisdic-
10 tion of the ¢ o u r t p <L
The decree in the record offered in evidence was a
decree in personam and requiring the executor and devisee
of the testator— (vendor)—to execute a conveyance of the
land, the title of which was held by the testator for
O’Reilly, under the agreement set out in the bill of com
plaint, to convey to him, and it was admissible in evi-
dence to show the nature and character of the title to the
land held by the plaintiff in the ejectment suit.
A judgment or a decree may be offered in evidence for
2q two purposes:
1st. To establish the mere fact of its rendition and
those legal consequences which result from the fact.
2d. In addition to the first purpose, for the further pur-
pose of proving some fact as found by the verdict ar
upon whose supposed existence the judgment is based.
For thé first of these purposes every judgment is ad-
missible in evidence against the whole world. Judg-
ments in rem are generally considered as admissible
against all persons. * * * A judgment may consti-
gQ tute part of a chain of title to real or personal estate, or
- though not amounting to title, it may show the charac-
ter of the possession of one of the parties to a suit. In
either case it is admissible in evidence for or against
strangers, as well as for or against parties to the original
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siut. Whenever a judgment transfers a title, or is the
foundation of a claim to possession, it is admissible up-
anthe same principle as a voluntary conveyance.

Freeman on Judgments, § 416 and cases.

A decree of a Court of Chancery may be given in evi-
dence on the same footing and under the same limita-
tias as a verdict, or judgment of a court of common
law

Freeman on Judgments, § 420 and cases.

Inthis case I submit that there was no error in admit-
ting in evidence this record ; that it was duly authenti-
cated and its decree conclusive and operative.

The fifth error assigned, on page 51 of printed case, is
thet the court admitted in evidence the Pamphlet Laws
o the State of New Jersey for the year 1872, chapter
CXLII, page 357, &c. This act was approved March 5,
182 It is entitled “An act to confirm a certain deed
nack by the Right Reverend James F. Wood, executor
of the last will and testament of Henry F. Felix, de-
cad of lands in Atlantic City, county of Atlantic and
Saeof New Jersey.” After reciting in a preamble that
mpursuance of an act of the legislature of the State of
Pernsylvania the said Right Reverend James F. Wood,
executor of the last will and testament of Henry F.
Rix deceased, by deed bearing date October 16, 1869,
dd convey in fee simple the land mentioned in
sad deed in Atlantic City to Patrick O’Reilly, which
ed was duly executed and recorded November 3d,
180 in the Clerk’s office of Atlantic county, and

a atrick O Reilly had sold and conveyed to
I erert persons parts of said lands, and that doubts
bed arisen as to the wvalidity of said deed from
tre said Right Reverend James F. Wood, executor

aoresaid, to the said Patrick O’Reilly, it enacted,
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“ that the said deed above mentioned, made by the sad
James F. Wood, executor of the last will and testament
of Henry F. Felix, deceased, to said Patrick O'Reilly
shall be and the same is hereby declared to be valid and
effectual in law, and the title of the several purchasers
of said lands from said Patrick O’Reilly is further de
clared to be valid and effectual in law. This was an at
of the legislature of the State of New dJersey, retrospec-
tive in effect, and is a confirmation of the deed and title
thereby conveyed mentioned in said act, from Janies F
Wood, executor of the last will and testament of Henry
F* Felix, deceased, to Patrick 0 Reilly. Laws passed to
remedy defective executions of powers, though retrospec-
tive in their operation, are not unconstitutional.

State vs. Newark, 3 Dutch., 185.

2 Stewart’s Dig. 822, § 401, cases cited (municipal
matters.)

State vs. Reed, 2 Vroom 123, validating bounty bonds,
&c.

In Kearney vs. Taylor, Hallow. U. S. 494, sale wes
made of lands of tenants in common, some of whom
were infants, by order of the court in proceedings in
partition. The lots were sold to several purchasers and
sales reported to the court and confirmed and deeds
ordered by the court to be executed to the several pur-
chasers. By an arrangement between the purchasers, a
deed for a number of the lots was taken in the name of
one of the purchasers. This deed was held not to con-
vey the title. The legislature February 14,1844, passed
an act making valid the deeds made by the commission-
ers. See Laws 1844, p. 80. Suit was brought by the
heirs to recover the lands. The court held the act cured
the defect in'the deed and the bill was dismissed. .

See question discussed in Cooley’s Const. Lim., 456,
(8370) and following pages, where such acts are sustained.
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Inthe notes to Barnett vs. Barnett, 16 Am. Decision,

518 <, in speaking of retrospective acts it is said:
When they are remedial in their nature, when they do
mt disturb vested rights, or impair the obligation of
ootracts, and go only to confirm rights already existing,
by curing defects of execution and giving the means
o enforcing existing obligations; such statutes have
been sustained, when they are clearly just and reason-
ade and conducive to the general welfare. * * * *
(hthe same principle legislative acts validating con-
tracts have been sustained.

When these acts go no further than to bind a party
by acontract which he has attempted to enter into, but
wsinvalid by reason of some personal inability on his
part to make it, or through neglect of some legal formal-
ity, ar in consequence of some ingredient in the contract
forbidden by law, the question which they suggest is
ae of policy and not of constitutional limitation, and
anong other authorities cites :

Cooley’s Const. Lim., (374).

Grim vs. Weissenberg, 57 Penna. St., 433.

Woodruff vs. Scruggs, 27 Ark., 26.

By the fourteenth section of the act relative to statutes,
Revision 1122, § 14, it is enacted, that all the laws here-
tofore printed, and that may hereafter be printed by the
authority of this State, shall before any court in this
Sate be received in evidence, any thing in any law not-

This act was a mere confirmation of the deed made by
the executor of Felix to O’Reilly. It operated only on
thedeed and estate thereby granted, mentioned» in the
at. It did not bind the interests of any person in said
premises not mentioned in the act. The defendant in
this case was a mere trespasser on the lands of the

2q,
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plaintiff. He had no vested right in any defence, based
upon an informality not affecting his substantial rights.
The true rule in such cases is stated by Sir Matthew
Hale in Lucy vs. Levington, 1 Ventris, 175, where ke
says, “that though every man he so far a party to a pa-
vate act of Parliament as not to gainsay it, yet heis mt
so far a party as to give up his interest” in the mmatter
affected thereby, if not named therein. See also
Jackson v. Catlin, 2 John R., 263.
10 Ib. Ib. 8 John R., 520.
See Condict v. Neighbor, 1 Gr., 83.

Submit that this act being in confirmation of the
plaintiff’s title, and showing the character of said title,
there was no error committed in admitting it in evidence!

The next bill of exceptions is that the court refused
to non-suit the plaintiff on the request of the defendant.
See page 51 of case. The bill of exceptions to this ison
page 9, line’ 30. The defendant moved to non-suit on
the groiind that the plaintiff had failed to make out a
legal paper title sufficient to prevail against the title
arising from the possession of Mr. Lindley.

To maintain her suit, it was necessary for the plaintiff
to show that she had the legal interest and a possessory
title not barred by the statute of limitations; that she
had a legal estate in the premises at the time laid in the
declaration and had the right of entry therein. (

2 Greenleaf’'s Evd,, § 303,

In this case the- verdict of*ttfe jury showed that the

defendant had no title to the premises; that he wason
30 the land of the plaintiff only as a trespasser.

In this case it was shown that the lands had been
owned and occupied by Jeremiah Leeds; that the part
set off by the partition proceedings to Judith Hackett
was afterwards occupied by her and her husband, Rich-
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ad Hackett, up to the time of the sale thereof to Patrick
ORellly and Daniel Morris; that Daniel Morris and
Parick OReilly had made conveyances of parts of the
land; that Daniel Morris conveyed to Patrick O’Reilly
his undivided moiety of the land, and that Patrick
OReilly conveyed the premises as a mortgage or security
byhis deed dated January 14,1861, to Henry F. Felix ;
thet Henry F. Felix died seized of the land, having first
mack and executed his last will and testament, bearing
date November 25, 1865, which was duly proved and re-
oded in the office of the Register of Wills, &c., of the
oouty of Berks, in the State of Pennsylvania, and a
duly certified copy thereof was afterwards duly filed in
the office of the Surrogate of the county of Atlantic, on
April 11,1882; that by this will the estate of the testator
wes devised and bequeathed to James F. Wood, the
executor therein named, to hold, to pay the interest to
his wife, to purchase a farm near Reading and erect
thareon an educational institution, and that said James
E Wood, executor and devisee of the said will,
by his deed dated October 16, 1869, conveyed said land
toPatrick O'Reilly; that said deed was made and exe-
ated under the powers given by the said will of said
Hewy F. Felix, and in pursuance of a decree of the
aurt of the State of Pennsylvania directing said con-
veyance, and that said deed had been made valid and
efectual by the statute of the State of New Jersey ; that
Patrick OReilly was seized and possessed of said lands
mhislife time after the said conveyance to him, and
diedso seized and possessed in January, 1881, having
first duly made and executed in writing his last will and
testarrent, dated December 5,1877, with a codicil there-
to dated November 1,1880, which will whs duly proved
inthe office of the Register of Wills of Berks county, in

20
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the State of Pennsylvania, and a duly certified copy
thereof proved and recorded in the office of the Suro-
gate of Atlantic county July 5, 1881, whereby the testa
tor devised the said lands to the plaintiff for the termdf
her natural life. I submit that the muniments of title
above set forth, executed and certified in the mamner
shown above and admitted in evidence, showed that the
plaintiff had a prima facia case against this defendant,
who was a mere trespasser on the land, without any title
whatever, and showed the plaintiff had a legal title to

10 the premises and a right to the possession thereof at the
time of the commencement of this suit, and at the tine
laid in the declaration in this case, and that there was
no error committed by the refusal of the Justice to noD-
suit as requested

The seventh and eighth errors assigned are in refer
ence to the charge of the court. The eighth exception
specifies thé several grounds (in part considered in the
bills of exceptions and errors to the admission of evi-
dence).

First, In reference to the decree of the Court of Com
mon Pleas of the county of Berks, in the State of Penn-
sylvania, that it was not binding or operative in ths
State and could not be considered by the jury as compe-
tent evidence towards establishing title to the land. As
above shown this was a mere decree in personam, re-
quiring the defendant therein to carry out the agreement
made by his testator or execute and perform the trust
held by his testator. It was binding on the defendant
therein and could not and did not in any way change
the title of Patrick O’Reilly, under whom the plaintiff

30 claims, and that the refusal of the Justice to instruct the
jury as requested, or to leave the effect of this decree to
the consideration of the jury, was not an error.
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Second, That the Justice improperly refused to in-
struct the jury that the executor of Henry F. Felix had
o right to convey the land in question ; that if he had
such right he could not exercise it without having
poved the will in this State, and that the deed from the
sad executor to Patrick O’Reilly did not transfer the
popaty in question. As above shown, the will of
Herry F. Felix could not be executed by the executor
wthout a sale and conveyance of the land, (being a
muber of unimproved building lots in Atlantic City,)
oconveyed to Patrick O’Reilly. And by the will, as also
above shown, the estate was bequeathed and devised to
theexecutor to hold the properties to be purchased and
ereted in accordance with the provisions thereof. Un-
der the decision of the court, H. F. Felix and his
executor and devisee only held the land for the use
o OReilly, and the deed conveyed the title held by the
executor either as executor or devisee under the will.
(Sethe deed, Exhibit No. 2, p. 19 of printed case.)

The right to convey by executor was given by the will.
The record of the will in the State of New Jersey was
bt evidence of the right given by the will. The statute
uder which the will was recorded (See Laws of 1882,
e 112, &c.) enacts that all conveyances of such real
etate, of which the testator died seized, heretofore or
heresfter made by any executor or executors, or by any
devisce or devisees, shall be as valid as if the will had
been admitted to probate in this State. If this statute
had not fully validated such deeds, executed by the exec-
uar or devisee of testators dying in other States, for
lands in this State, the full title would have been con-
veyed by the deed. Such has always been held to be
thelaw.  See the case, if any should be required to sus-

30
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tain this principle, of Bromley vs. Miller 2T &C v
York, 575. ’ '

Third. That the Justice improperly refused to instruct®

the jury that the act of the legislature of this State above
mentioned, (See Laws 1872, p. 357, offered in evidence)
was inoperative and void, &c. The act simply enacted
that the deed therein mentioned should be valid and
effectual in law. Its purpose was to remove a doubt
which the preamble of the act stated had arisen in ref

erence to the effect of the deed as executed and recorded.
It did not attempt to convey the land. Conveyance

by statute was one of the acknowledged means of trans-
ferring title to land by the law. (See 2 Blk. Com, 341;

5 Cruise’s Dig., p. 1-40.) This act simply confirmed the
acts of the party in -executing the deed. The legislature
has full power to pass such acts.

5 Comyn’s Dig. Parliament, H5.

19 Viner’s Abidgt Statutes, A2, D, E2.

5 Cruise’s Dig. (p. 4), § 10.

Cooley Const. Lim., 456, (370)-472 (383) 5 Edition.

Pollard.vs. Kibbee, 14 Peter’s R,, 353.

Kearney vs..Taylor, 15 How. R. 494.

In the last case a similar healing act passed by the
legislature of this State was sustained. (See L. 1844, p
80.) The effect of the act was simply to bar persons not
claiming under . the deed from questioning the con-
veyance.

I submit that there was no error committed by the
Justice in refusing to instruct the jury that the said act
of the legislature was inoperative and void and failed to j
validate the deed from the executor of Henry F. Felix j
to P. O’Reilly, inasmuch as it was an effort by legisla-
tion to transfer the property in question from the heirs- I
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atlawand devisees of the testator to O’Reilly, and that
there was no error committed by the Justice in charging
thet the title was in the plaintiff, and that there was no
errin any way affecting the defendant below or his
rights in the admission of *evidence, or the charge of
thecourt, and that the judgment in this case should in
dll things be affirmed with costs.
P. L. VOORHEES,
Att’y for Defendant in Error.

m






Diniel Lindley,
Plaintiff in Error,

vs. }  Plaintiff’s Brief.

Catharine C. O'Reilly.

Defendant in Error.

The main question in this case is, whether or not the
plaintiff in ejectment, Catharine O’Reilly, at the trial
bdow; made out a good and sufficient paper title to
the premises in question in the possession of the defend-
art, Daniel Lindley.

The plaintiff, at the trial, offered in evidence a deed of
conveyance of the premises in question, made by Patrick
OReilly to Henry F. Felix, dated the 14th day of Janu-
ay, 1861, investing him with the legal title thereto, (p.
8 and followed it by offering in evidence a paper pur-
porting to be the last will and testament of Henry F.
Felix, wherein he devised the premises in question to his
wife, Alicia Kate, for life; and at her death directed his
etate to be used for certain religious purposes by his
executor, The Right Reverend James F. Wood, Roman
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Catholic Bishop of Philadelphia, Pa., and his successors
in office, but conferring upon him no power of sale of
his lands (p. 12).

To the offer of this will the defendant below mter
posed an objection, on the ground “ that it does not ap
pear to be properly proved,” which was overruled and
an objection was sealed accordingly (p. 8).

This exception is made the ground of the first assign-
ment in error (p. 50.)

And the question upon this assignment is, whether
the said will, as offered and admitted, was competent and
legal evidence.

This will as offered and received was without any
proofs, of its execution according to the requirements of
our law, or even of the law of Pennsylvania. Accom-
panying it was simply the certificate of the foreign Regis-
ter of Wills, “that it is a true and correct copy of the
original asfiled in his office,” (p. 16).

The 26th section of our Orphans’ Court act, Rev. 757,

20 Provides that a foreign will, when filed and recorded in
this State, “ shall have the same force and effect in re-
spect to all land and real estate therein devised, as if the
same had been admitted- to probate in this State, and
such record or certified copies thereof shall be received
in evidence in all courts of this State.” Now the force
and effect of a certified copy of a will probated in this
State, which has with it no proof of its due execution, is
absolutely nothing; Of itself the mere copy of the will
has no probate force. It wholly depends upon the record
of the proofs accompanying it.

Morris v. Keyes, 1 Hill, 540.

Allaire v. Allaire, 8 Vr. 312.

If we are right in this view of the law, then the will
admitted was incompetent to prove title to land in New
Jersey a;nd a fatal link is wanting in the plaintiff’s title
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The will having been received as competent evi-
dence, the next step of the plaintiff below was to
dfer in evidence a deed of the premises in ques-
tim by the Right Reverend Jacqes F. Wood, Bishop
and executor as aforesaid, to Patrick O’Reilly, dated
the sixteenth day of October, 1869, to which the
defendant objected on the ground “that it was not
properly proved, and also because the grantor had
roright to make such a deed affecting land in the State
of New Jersey,” which objection was overruled and the
deed admitted and an exception was sealed accordingly
(@ 8); and this exception is the foundation of the plain-
tiffs second assignment of error (p. 51,) which raises the
question of the power of the executor to make the con-
veyance in question.

By an examination of the will, it will be observed
that the only possible ground that such a conveyance
oould be justified under the will would be the power to
apply the land to the religious uses indicated, but an ex-
amination of the recitals in the deed will show that it
wesnot made to further that trust, but was made solely
asthe result of some equitable claims O’Reilly had to the
title, which were acquiesced in by the executor, and was
mt made until after an act of the Assembly of the State
of Pennsylvania was procured, passed April 11th, 1868.
The récital of this act in the deed is as follows (p. 22):
“And whereas, no power of sale was directly given by
said will, although necessary to carry out its purposes,
anact of Assembly was procured, authorizing and em-
powering the said Right Rev. James F. Wood, executor
ssaforesaid, to sell so much of the real estate, of which
the said Henry F. Felix was seized at the time of his
death, as might in his opinion be necessary to effectuate
theintention of the testator, either at public or private
sle, and to make conveyance for the same as by said act

20
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of Assembly, No. 760, approved the eleventh day of April,
A. D. 1868, (pamphlet laws of 1868, page 821) will nore
fully and at large appear.”

But that act, even in the State of Pennsylvania, was mo
authority for the conveyance of land for purposes other
than the special trusts set forth. The power to convey
land in settlement of an adverse claim is quite a differ-
ent thing from the mere power to sell to effectuate a par-
ticular trust.

Even if he had power of sale under the will he could
not exercise it in this State without having first taken
out letters testamentary on it here (Rev. 757) which
proposition was denied by the court below and is the
subject of an exception, upon which error is assigned,
(pp. 16 and 52.)

We therefore submit that in any view of the executor’s
power to convey land he had none to make such a con-
veyance as 1s contained in the deed in question.

And the plaintiff’s counsel below, feeling the fatal
weakness of her case on this point, attempted to support
it by the offer of an exemplified copy of a decree of the
Court of Common Pleas of Berks county, sitting in
equity, in the case of Patrick O’Reilly, plaintiff, and the
executor of, Felix, defendant, made on the 20th of
September, 1880, to the effect “That the said Right Rev.
James F. Wood, executor of the last will and testament
of Henry F, Felix, late of the city of Reading, deceased,
execute and deliver to the said Patrick O’Reilly a deed
of conveyance in fee simple for the real estate described
in the plaintiff’s bill, situate on Absecon beach, in the
county of Atlantic and State of New Jersey, so far as the
title to the same stood in the name of the said Henry F.
Felix at the time of the filing of the plaintiff’s bill, on
the payment by the plaintiff of the cost of such con-
veyance.”
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That neither the foreign act recited in the deed, nor
the decree of the foreign court, could have any force and
diat in this State, is too plain a proposition to be seri-

awly argued.

In Wilkinson v. Leland, 2 Peters, 655, it was held that
the legislative and judicial authority of a State were
bounded by its territory and could not be rightfully
exercised to pass estates lying in another State, and that
mexecutor's deed of land made by virtue of an order of
the court of a State, “ other than that in which the land
issituate, is a mere nullity and utterly void.”

In Allaire v. Allaire, 8 V. 321, the Supreme Court
said  “1It is a principle of international law, that with
regad to real property, that the laws of the place where
such property is situate exclusively govern in respect to
the rights of the parties, the modes of transfer, and the
solenmities which should accompany them.”

20
S weconfidently assume that this court will give no

fare or effect to the foreign act recited, the foreign decree
arthe foreign will produced in aid of the pla1nt1ff’s"t1tle
tothe lands in question in this State.

Not satisfied with the competency of the act of the
Legislature of the State of Pennsylvania to cure her
defective title to the land here in New Jersey, the plain-
tff resorted to the Legislature of New Jersey and pro-
cured an act to be passed on the 5th day of March, 1872,
(Panphlet Laws, 357) entitled, “An act to confirm a cer-
tan deed made by the Right Reverend James F. Wood,
executor of the last will and testament of Henry F. 30
Fdix, deceased, of lands in Atlantic City, county of At-
lantic and State of New Jersey,” whereby she hoped to
quiet and perfect her said title. And the aid of this act
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having been invoked at the trial, it is now before the
court as the plaintiff’s chief muniment of title; but we
submit that the said act is unconstitutional and void.

In Maxwell vs. Goelchus, 11 V. 383, it was held that a
sale of land under unauthorized proceedings in an Q-
phan’s Court of this State could not be validated by an
act of the legislature of this State.

In Shonk vs. Brown, 61 Pa. St., 326, it was held that
where a married woman held real estate under a devise
with a limitation upon her power of alienation, and ge
made a deed in excess of her power, it could not ke
validated by an act of the legislature.

In Forster vs. Forster, 129 Mass. 561, it was held that
an act validating tax salejj, that had been made without
the required statutory notice, was unconstitutional and
void upon two grounds : “ First, the statute assumes to
take away private property without due process of law
and without compensation.” “ Second, the statute is an
attempt to exercise judicial power by the legislature.”

And Cooley on Constitutional Limitations, 1883 p
467, says: “If a grantee undertake to convey more than
he possesses, or contrary to the conditions or qualifica-
tions which for the benefit of others are imposed upon
his title, or in fraud of the rights of others whose rep-
resentative or agent he is, so that the defect in his con-
veyance consists not in any want of due formality nor in
any disability imposed by law, it is not in the power of
the Legislature to validate it retrospectively.”

In accordance with these views, the trial court wes
requested to instruct the jury “That upon the plaintiffs j
proofs she was without sufficient title to recover the land ,
in question  which it refused to do and on the contrary
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erroneously, as we insist, charged the jury that as a
ratter of law the title was in the plaintiff, Catharine
QRally- (p. 11.)
We therefore ask that the judgment in the plaintiff’s
favar be set aside as contrary to law.
THOMAS B. HARNED,
Att’y of PI'ff in Error.

DAVID J. PANCOAST,
Of Counsel.
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