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Notice of Appeal.

(Filed Feb. 27/17.)

Not Jeraeg Supreme (Enurt

Abraham S ochian, I
Plaintiff, I

vs. V Notice of
United Candy Co., a corp. of i  Appeal. 

New Jersey, 1
Defendant. |

To Isidor Haber, attorney for plaintiff-respondent: 

Sir:

Take notice that the defendant appeals to the 
Court of Errors and Appeals from the whole of the 
Judgment entered in this cause.

LEVITAN & LEVITAN, 
Attorneys for Appellant.

Feb. 26, 1917.
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Grounds of Appeal.

(Filed March 27/17.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

-Q A braham . B ockian,
Respondent,

vs.

U nited Candy Company, a corpo­
ration of New Jersey,

Appellant.

The appellant states the following grounds of 
20 aPPeal :

1. That the Supreme Court affirmed the judg­
ment of the Second District Court of Jersey City, 
although there was error in doing so.

2. Because the Supreme Court affirmed the re­
fusal of the Second District Court of Jersey City 
to grant a nonsuit at the close of respondent’s case 
(plaintiff below), although there was error in do-

30 mg m
3. Because the Supreme Court affirmed the judg­

ment of the Second District Court of Jersey City, 
although there was no evidence to support said 
judgment.

4. Because the Supreme Court affirmed the ju^g 
ment of the Second District Court of Jersey City, 
although the contract upon which the action was 
brought specifically fixed the liquidated damages a

4 0  $2 2 5 .0 0 and the District Court gave judgment tor
$450.00.

On Appeal. 
Grounds of 
Appeal.
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Grounds of Appeal.

5. Because the Supreme Court affirmed the judg­
ment of the Second District Court of Jersey City, 
although the court admitted in evidence irrelevant 
and improper testimony over the objection of the 
defendant-appellant.

6. Because the Supreme Court affirmed the re­
fusal of the District Court to exclude expert testi­
mony, without prior proper qualification of the ex­
pert witness.

7. Because the Supreme Court affirmed the re­
fusal of the District Court to allow parole evidence 
to explain ambiguous parts of the contract, upon 
which the suit was brought.

8. Because the Supreme Court affirmed the rul­
ing of the District Court, when it overruled the fol­
lowing question on cross-examination:

“Q. Didn’t you have a receipt in Court 
the last time?

Mr. Burtis: I object to that as incom­
petent, irrelevant and immaterial.

The Court : I think I will overrule the 
question.

Mr. Levitan: Note my objection.”

9. Because the Supreme Court affirmed the rul­
ing of the District Court; admitting in evidence 
a statement of the profits of the United Candy Com­
pany, which was objected to, and its admission re­
sulted in prejudicial error to the defendant, because 
this statement contained preliminary negotiations 
that were later reduced to writing in the contract, 
Exhibit “P-l,’? page 130—case.

10. Because the Supreme Court affirmed the rul­
ing of the District Court, when it admitted in evi-
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Grounds of Appeal.

dence a paid bill by the witness Follender, which 
resulted in prejudicial error.

11. Because the Supreme Court affirmed the re­
fusal of the District Court to allow the following 
question:

10 “Q. In this case the prices billed in Sep­
tember would be according to the prices at 
the selling date, August, or whatever time 
prior to that the order was taken?

Mr. Burtis: I object to that.
The Court: I think I will overrule the 

question as relating to this particular in­
stance.

Mr. Levitan: Exception.”

20 12. Because the Supreme Court affirmed the re­
fusal of the District Court to exclude the following 
questions, which resulted in prejudicial error:

“a. Q. I call your attention to the fact 
that on August 27, and practically the first of 
September, that you paid 18 cents a box for 
Big 5 gum drops.

Mr. Levitan: I object to that on the 
ground that the price in August is no
criterion of what the price was in Septem-

30 ,her.
Mr. Burtis: This was three days before. 
Mr. Levitan: That makes no difference; 

the market is fluctuating every day.
The Court : I think I will hear the tes­

timony.
Mr. Levitan: Your Honor will note my 

objection.
b. Q. Will you swear that on the 27th da) 

of August, 1914, the United Candy Co. did 
not buy 250 5-lb. boxes of Big 5 gum drops40
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Grounds of Appeal.

at 18 cents a pound from the Novelty Candy 
Company ?

Mr. Levitan :• I object to that as irrele­
vant and immaterial, for these reasons: in 
the first place, whether we bought ten thou­
sand boxes in August, the issue here is 
what the market price was at the time we 
sold these gum drops to Bockian.

Mr. Burtis: I now offer this bill in evi­
dence.

Mr. Levitan: I object to that as incom­
petent, immaterial and irrelevant.

The Court: Well, I think that this may 
be received; it may be some evidence of the 
value.

Mr. Levitan: Your Honor will note my. 
objection. 20
c. Q. Have you any book here to-day which 

would show the profits, if any, that were 
made by the United Candy Company up to 
the 1st day of September, 1914?

Mr. Levitan: I object to that as wholly 
irrelevant and immaterial, whether or not 
we made any profits.

The Court: You may answer the ques­
tion.

Mr. Levitan: Exception. on
d. Q. Will you explain to the Court what 

the circumstances were under which this 
note was given?

Mr. Burtis: I object to that on the 
ground that the contract speaks for itself, 
and on that point no parole evidence can 
be offered as to* why that note was given; 
the contract is clear and explicit.

The Court: I think he will have to stand 
on the contract as to* the character of that ¿q 
note.

Mr. Levitan: Exception.”
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Grounds of Appeal.

13. Because the Supreme Court affirmed the rul­
ing of the District Court, when it allowed in evi­
dence certain slips, which resulted in prejudicial 
error.

“Mr. Burtis: I offer all these slips which 
have been identified by the witness as being

10 the items charged to the plaintiff under the
contract in evidence.

Mr. Levitan: I object to them on two 
grounds: in the first place, they are not of­
fered at the proper time and should have 
gone in on the direct case of the plaintiff; 
and, secondly, on the ground that they are 
not paid.

The Court: Well, I think I will allow 
them.

20 Mr. Levitan: Your Honor will note my
objection.

(All the slips were thereupon marked as 
one exhibit and numbered P-11.) ”

14. Because the Supreme Court affirmed the 
judgment of the District Court, although there was 
no evidence of any breach of the contract on the 
part of the appellant (defendant) warranting the 
District Court to enter judgment for the respondent

30 (plaintiff).

LEVITAN & LEVITAN, 
Attorneys for Appellant,

Abraham Levitan,
Of Counsel.

40
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Opinion of Supreme Court. 

(Filed Feb. 16/1917.)

NEW JERSEY SUPREME COURT.

Abraham Bockian,
Appellee,

vs.

United Candy Company,
Appellant.

Appeal from Second District Court of Jersey 
City.

Argued November Term, 1916, before Justices 
Garrison, Parker and Bergen.

Levitan & Levitan, for Appellants.
Isador Haber & Charles H. Burtis, for Appellee.

Per Curiam :

The plaintiff was the owner of 8 shares of the 
defendant company which they purchased from him 
for $1,200., paying therefor by assigning him cer­
tain outstanding accounts and a note for $225. 
This note was dated September 8, 1914, payable one 
year after date, “Subject to the conditions contained 
in the agreement bearing even date/’ The agree­
ment referred to was one made on that day between 
the plaintiff and the defendant with reference to the
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Opinion of Supreme Court.

sale of this stock, and the condition was, “That if 
the said party of the first part (the plaintiff) should 
retire from business or should sell out the said busi­
ness, and shall also remove out of the County of 
Hudson and the County of Bergen, then the said 
note shall be paid 30 days after notice of such re- 

jiQ tirement or sale and the removal?’
The agreement also provided that the plaintiff 

should continue as a sub-jobber of the party of the 
second part for the term of one year and purchase 
from it all the merchandise required by him usually 
handled by the party of the second part.

It was further agreed that the goods should be 
sold to him “At a price or profit to the party of 
the second part over and above the then existing 
market value of the same, together with an ad- 

2 0  ditional profit,” of one, two or three cents on every 
box, according to its value, running from 50 cents 
to $3.00. The plaintiff continued as sub-agent for 
about four weeks,, when he left, and on the 20th day 
of May, 1916, brought his suit to recover on the 
note, and also the sum of $225., that being the sum 
named in the agreement as liquidated damages if 
either of the parties should violate any of the cove­
nants of the agreement, the alleged breach being 
that the defendant had agreed to sell merchandise 

3 0  to the plaintiff at a certain price and violated this 
agreement. The plaintiff recovered and the defend­
ant appeals. Plaintiff put in evidence his note, 
which was past due, for it was more than a year 
after it was dated when the suit was brought. The 
ground which he sets up as a violation of the agree­
ment and which justified him in leaving, was as he 
testifies, “They were supposed to charge me certain 
prices according as mentioned in the agreement, 
they have overcharged me on the prices; they

40
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Opinion of Supreme Court.

charged me higher prices for goods which I could 
not turn out for a living, that I had to leave them 
on account of that,” and in proof of this he testified 
that they charged him 27 cents for a box of candy 
which they sold to others for 18 and 20 cents, but 
his real ground of complaint seems to be that he 
had a notion that by the terms of this contract he 
was to pay one, two or three cents over the cost 
price, and the ground of his complaint appears to 
be that they charged him a profit over the cost be­
side this additional charge.

As we read this contract defendants were to sell 
him the goods at a price or profit over and above 
the then existing market value, together with the 
additional profit, and to sustain the plaintiff’s claim 
we will have to say that the existing market value 
means cost, which would not mean a price or profit 2 0  

over and above the existing market value. It may 
be that the prices which they charged the plaintiff 
exceeded a reasonable profit, and that seems to be 
the question which was tried.

The first point which the appellant makes is that 
there was error in the admission and exclusion of 
certain testimony.

We have examined the different parts of the tes­
timony referred to, but do not find in them any 
harmful error. „q

The second point is that the plaintiff was not 
qualified to testify as to* the market value of the 
candy in 1914. We think it sufficienctly appears 
that he had been in the business long enough, and 
had sufficient knowledge of the market to testify as 
to market value.

The third point is that there should have been a 
nonsuit.

This cannot be sustained, because manifestly the 
plaintiff was entitled to recover on the note. It was 40
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Opinion of Supreme Court.

drawn to mature fine year after date, and earlier if 
certain conditions happened.

The note was past due when the suit was brought 
without regard to the conditions, and was given 
to him in payment for his stock.

The fourth point is that there was error in ex- 
IQ eluding parole evidence to explain ambiguous parts 

of the contract.
The evidence referred to on this point is to be 

found on page 99, and the question was, “Will you 
explain to the Court what the circumstances were 
under which this note was given?”

The Court refused this, because he said the de­
fendant wa^ bound by the contract as to the purpose 
for which the note was given; this was correct. It 
is also urged that it was error to refuse testimony 

2 0  to explain the following provision of the contract, 
“Shall be at a price or profit to the party of the sec­
ond part over and above the then existing market 
value of the same.” We do not think parole testi­
mony was competent to explain this, because it is 
well known what is the meaning of market value, 
and the construction of the contract was a court 
question.

The last clause of the contract provides that if 
either of the parties should violate the contract, 

3 Q they fix the sum of $225 as liquidated damages, and 
that the note should, in the event of a breach on the 
part of the party of the first part, be considered as 
the amount of the liquidated damages.

In other words, the contract seems to provide 
that if the plaintiff breached the contract and was 
liable to pay the fixed damages, he could do so by 
surrendering the note, and the party of the second 
part would be entitled to appropriate it for that 
purpose.

40
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Opinion of Supreme Court.

Thus, whether plaintiff should surrender the note 
depends upon whether he has made out his case 
that he, and not the defendant, was entitled to 
liquidated damages for a breach of the contract, if 
he has made out his case he was entitled to his 
note, and also to recover the damages fixed. 
Whether there was a breach of the contract by the -j.0 

defendant was a question of fact which the jury 
have solved in favor of the plaintiff, therefore the 
judgment should be affirmed, with costs.

20

mi
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Rule of Affirmance.

(Filed Feb. 21, 1917.) 

SUPREME COURT OF NEW JERSEY.

Abraham Bockian,
Plaintiff-Appellee,

On Appeal. 
Rule of Af-

United Candy Company, a cor- firmance.

This cause having been duly argued at the No­
vember, 1916, term of this Court by Isador Haber 
and Charles W. Burtis, of counsel for the plaintiff- 
appellee, and Abraham Levitan, of counsel for the 
defendant-appellant, and the Court having consid­
ered the same, and finding no error in the record 
or proceeding in the District Court,

It is thereupon ordered and adjudged that the 
judgment heretofore rendered in the District Court 
and removed by appeal to this Court, be affirmed, 
with costs, and that the record thereof be remitted 
to the Second District Court of the City of Jersey 
City, to be proceeded with in accordance with this 
judgment and the practice of said Court.

Entered February 21, 1917,

On motion of
Isador Haber,

Attorney.

poration,
Defendant-Appellant.

40
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Summons, Filed May 20, 1916.

Supreme Court of ihr Ü’tatr of

United Candy Company, a corp. 
of New Jersey,

Defendant.

Second District Court Summons.

State of New Jersey,]
Hudson County, Lg. ;
City of Jersey City, J

The State of New Jersey, to any Constable of 
the County of Hudson or to any Sergeant-at-Arms 
of the (Second) District Court of the City of Jer- 30

soy City :

Summon United Candy Company, a corporation 
ot New Jersey, to appear before the (Second) Dis­
trict Court of Jersey City, John A. Blair, Judge, to 
e o d at the court room, No. 662 Newark Avenue, 

in said City, on the 26th day of May, one thousand 
nine hundred and sixteen at 10 o’clock in the fore- 40 
noon, to answer unto Abraham Bockian in an ac-

10

Abraham Bockian,

vs.

Plaintiff,

On Contract.

(L. S.)



2 ,//
Summons.

tion upon contract. Damage Four hundred and 
fifty dollars.

Witness, John A. Blair, Esq., Judge of said (Sec­
ond) District Court at Jersey City aforesaid, the 
twentieth day of May, in the year one thousand nine 
hundred and sixteen.

RICHARD McAGHON, 
Clerk.

Isador Haber,
358 Central Avenue,

Jersey City, N. J.,
Plaintiff’s Attorney.

20
State of Demand, Filed May 20, 1916.

SECOND DISTRICT COURT OF 
JERSEY CITY.

Abraham Bookian,
Plaintiff,

30 vs.

United Candy Company, a corp. 
of New Jersey,

Defendant.

1. The plaintiff demands of the defendant the 
sum of $225 upon a certain promissory note of 
which the defendant is the maker and of which the 

40 following is a true copy and no part of which has 
been paid:

On Contract 
State of 
Demand.



3

State of Demand.

“$225.00 Jersey City, N. J. Sep. 8,1914.

One year after date we promise to pay to the 
order of Abraham Bockian, Two Hundred and 
Twenty-five and 00/100 Dollars, at 368 Hobo­
ken Av., J. C., Subject to the condition con- 
tained in the agreement bearing even date.
Value Received.

United Candy Co.,
N. H. Glickman, Pres.

Due Benjamin D. Urdang, Sec. & Treas.”

2. The plaintiff demands of the defendant the 
sum of $225 as and for liquidated damages for the 
breach of a certain agreement made and entered into 
on September 8,1916, between the plaintiff as party ^  
of the first part and the defendant as party of the 
second part wherein the said defendant agreed to 
sell certain merchandise to the plaintiff at certain 
prices, but the defendant did not fulfill this agree­
ment, but made a breach thereof in that it over­
charged the plaintiff, in violation of the said agree­
ment and of the terms therein stated.

Judgment will be claimed for the sum of $450, 
together with lawful interest and costs of suit.

ISIDOR HABER, 
Attorney of Plaintiff.

40
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Specification of Defenses, Filed May 26,
1916.

SECOND DISTRICT COURT OF 
JERSEY CITY.

Abraham Bockian, 1
Plaintiff, I

I On Contract. 
\  Specification 
/ of Defenses.

United Candy Company, a corp. I 
of N. J., 1

Defendant.

2q 1. No consideration given for the note.

2. Plaintiff broke his agreement.
3. Defendant does not owe any money to the 

plaintiff.
4. Defendant denies any liability in the matter.

LEVITAN & LEVITAN, 
Attorneys for Defendant.

30

40
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Rule to Show Cause, Filed July 21, 
1916.

SECOND DISTRICT COURT OF 
JERSEY CITY.

Abraham B ockian, 1
Plaintiff, I

[ On Contract. 
\  Rule to 
[ Show

United Candy Company, a corp. I Cause, 
of New Jersey, 1

Defendant. I

It is hereby, on this 19th day of July, 1916, on 
motion of Levitan & Levitan, attorneys for the 
above-named defendant, ordered, that the said 
plaintiff, Abraham Bockian, show cause before this 
Court, at the Second District Court in the City of 
Jersey City, on the 10th day of August, 1916, at the 
hour of 10 o’clock in the forenoon of said day, or 
as soon thereafter as counsel can be heard, why a 
new trial should not be granted in the above-entitled 
cause, or a judgment rendered in favor of the de­
fendant instead of the plaintiff.

And it is further ordered, that in the meantime, 
and until the further order of this Court, all pro­
ceedings in said cause, and on the execution issued 
on the judgment, be, and the same are, hereby 
stayed.

And it is further ordered, that the granting of 
the within rule to show cause shall not be waiver of 
any grounds for appeal existing in favor of the de­
fendant, and that judgment herein shall not be con­
sidered as entered until the rule to show cause taken 
herein has been disposed of, and shall not be a

10
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Rule to Show Cause.

waiver of any grounds of appeal existing in favor 
of the defendant.

And it is further ordered, that all exceptions 
taken at the trial are hereby reserved.

JOHN A. BLAIR, 
Judge of the Second 
District Court of J. C.

Transcript and Judgment, Filed 
October 22, 1916.

20

SECOND DISTRICT COURT OF 
JERSEY CITY.

State of N ew J ersey,'!
H udson County, [ss. :
City of J ersey City, J
Before :

J ohn A. B lair, Esq.,
Judge.

30 A braham B ockian,
Plaintiff,

vs.

U nited Candy Co.,
Defendant.

No. 44,532. 
Transcript 

and
Judgment. 
In Contract.

40
Isidor H aber, Plaintiff’s Attorney. 
A braham Levitan, Defendant’s Attorney.
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Transcript and Judgment.

Costs. City. Al.
Summons and copy. . . . . . . . .
Service and return................ .

............  $1.50
$.60

Mileage . . ...............................
Trial fee................................. ............  1.50

.10

Attorney fee........................... ............  24.26

$27.26 $.70
.70

$27.96
Rule........................................ ............  1.00
Appeal........................... ........ ............  1.00
Execution...............................
Service and return................

........................60
.75

Levy...................................... . .50

A summons was issued, tested May 20th, A. D. 
1916, returnable,May 26th, A. D. 1916, at 10 o’clock 
in the forenoon. The Sergeant-at-Arms returned 
the summons as follows, viz. : I served the within 
summons and demand May 20th, 1916, on United 
Candy Company, a corporation, the defendant, by 
leaving a copy thereof with Mr. Glickman, presi­
dent of the defendant corporation, whom I in­
formed of the contents thereof. Andrew J. Mel­
lon, Sergeant-at-Anns. Plaintiff’s demand was filed 
May 20th, A. D. 1916 Defendant’s specification 
of defenses was filed May 26th, A. D. 1916. May 
26th, A. D. 1916, this cause was called for trial 
at 10 o’clock in the forenoon, and by adjournments 
continued to June 30th, 1916. June 30th, A. D. 
1916, the plaintiff appeared and the defendant ap­
peared, and the trial of the cause was proceeded 
with as follows: On the part of plaintiff, Harry 
Sherman, Abraham Bockian and David Hollender 
were sworn and testified. On the part of the de-

10
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Transcript and Judgment.

fendant, Abraham J. Goldstein and Peter J. Burke 
were sworn and testified.

(Reserved.)
Whereupon, it is, on this 13th day of July, A. D.

10 1916, by this Court considered and adjudged that
said Abraham Bockian, plaintiff, recovered against 
said United Candy Company, a corporation, de­
fendant, the sum of Four hundred and eighty-five 
dollars and twenty-six cents damages and Twenty- 
seven dollars and ninety-six cents costs of suit, 
July 15th, A. D. 1916; execution was issued to An­
drew J. Mellor, Sergeant-at-Arms, July 14th, A. D. 
1916, who returned the said execution as follows, 
viz.: “I return the within writ this 14th day of

20 July, A. D. 1916, wholly unsatisfied, with levy an­
nexed.” Andrew J. Mellor, Sergeant-at-Arms. I 
do hereby certify that foregoing statement is a cor­
rect copy of the record in the above-stated cause.

RICHARD McAGHON,
Clerk.

July 17th, 1916, notice of appeal filed.
Julv 21st, rule filed; returnable August 10th,

30 1916.?
August 14th, rule discharged.
August 16th, notice of appeal and bond filed.
On rule to show cause, Benj. Urdang and Nathan 

H. Glickman were sworn on the part of the de­
fendant.

40
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Notice of Appeal, Filed August 16, 1916.

SECOND DISTRICT COURT OF 
JERSEY CITY.

Abraham Bockian,

United Candy Company, a corp. 
of New Jersey,

Defendant.

To Abraham Bockian, or Isidor Haber, Attorney 
of Abraham Bockian:

Take notice that the defendant, United Candy 
Company, hereby appeals to the New Jersey Su­
preme Court from the judgment of the Second Dis­
trict Court rendered in the above-stated action on 
the 13th day of July, 1916.

Dated, August 15, 1916.

vs.

Plaintiff,

On Contract, 
Notice 
of Appeal.

10

Sir:

30
LEVITAN & LEVITAN, 

Attorneys for Defendant.

40
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Specifications of Deteminations on 
Appeal, or Reasons for Reversal, 

Filed October 25, 1916.

U nited Candy Co., a corporation Reasons for

The following are the specifications or directions 
of the Second District Court of Jersey City with 
respect to which the defendant is dissatisfied in 
points of law :

1. Because the Court admitted in evidence irrele­
vant and improper testimony over the objection of 
the defendant’s counsel.

2. Because the Court erred when it admitted ex­
pert testimony of the market price of gumdrops 
without the witness being previously properly 
qualified.

3. Because the Court erred when it admitted ex­
pert testimony of the market price of lolly-pops' 
without the witness being previously properly 
qualified.

4. Because the District Court refused to allow 
parole evidence to explain an ambiguous part of the 
contract, Exhibit “P-1.”

jq 5. Because the District Court erred when it over­
ruled the following question on cross-examination..

NEW JERSEY SUPREME COURT.

10 Abraham B ockian

of New Jersey,
Defendant.

Plaintiff, On Appeal. 
Specifications 
of Determina­
tions on 
Appeal, or

Reversal.
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Reasons for Reversal.

“Q. Didn’t you have a receipt in Court the 
last time?

Mr. Burtis: I object to that as incompe­
tent, irrelevant and immaterial.

The Court: I think I will overrule the 
question. ^

Mr. Levitan: Note my objection.”

6. Because the Trial Court admitted in evidence 
a statement of the profits of the United Candy Com­
pany, which was objected to, and its admission 
resulted in a prejudicial error to the defendant, 
because this statement contained preliminary nego­
tiations that were later reduced to writing in the 
contract, Exhibit “P-1.”

7. Because the Court erred when it admitted in 20 
evidence a paid bill by the witness Follender, which 
resulted in prejudicial error.

8. Because the Trial Court erred when it over­
ruled the following question:

“Q. In this case the prices billed in Septem­
ber would be according to the prices at the 
selling date, August, or whatever time prior 
to that the order was taken ?

Mr. Burtis: I object to that. gq
The Court: I think I will overrule the 

question as relating to this particular in­
stance.

Mr. Levitan: Exception.”

9. Because the Court erred when it allowed the 
following questions:

Q. I call your attention to the fact that on 
August 27, and practically the first of Septem­
ber, that you paid 18 cents a box for Big 5 
gum drops.

40
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Reasons for Reversal.

Mr. Levitan: I object to that on the 
ground that the price in August is no cri­
terion of what the price was in September.

Mr. Burtis: This was three days before.
Mr. Levitan: That makes no difference; 

^  the market is fluctuating every day.
The Court: I think I will hear the testi­

mony.
Mr. Levitan: Your Honor will note my 

objection.
Q. Will you swear that on the 27th day of 

August, 1914, the United Candy Co. did not buy 
250 5-lb. boxes of Big 5 gum drops at 18 cents 
a pound from the Novelty Candy Company?

Mr. Levitan: I object to that as irrelevant 
2 q and immaterial, for these reasons: in the first

place, whether we bought ten thousand boxes 
in August, the issue here is what the market 
price was at the time we sold these gum drops 
to Bockian.

Mr. Burtis: I now offer this bill in evi­
dence.

Mr. Levitan: I object to that as incompe­
tent, immaterial and irrelevant.

The Court: Well, I think that this may 
be received; it may be some evidence of the 
value.

Mr. Levitan: Your Honor will note my 
objection.”

10. Because the Court erred when it allowed the 
following question:

“Q. Have you any book here to-day which 
would show the profits, if any, that were made 
by the United Candy Company up to the 1st 

40 day of September, 1914?
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Reasons for Reversal.

Mr. Levitan: I object to that as wholly 
irrelevant and immaterial, whether or not 
we made any profits.

The Court: You may answer the ques­
tion.

Mr. Levitan: Exception.”

11. Because the Court erred when it allowed the 
following question:

“Mr. Burtis: I offer all these slips which 
have been identified by the witness as being 
the items charged to the plaintiff under the 
contract in evidence.

Mr. Levitan: I object to them on two 
grounds: in the first place, they are not of- 
ferred at the proper time and should have 
gone in on the direct case of the plaintiff; 
and, secondly, on the ground that they are 
not paid.

The Court: Well, I think I will allow 
them.

Mr. Levitan: Your Honor will note my 
objection.

(All the slips were thereupon marked as 
one exhibit and numbered P-11.) ”

12. Because the Court erred when it allowed the 
following question:

“Q. Will you explain to the Court what the 
circumstances were under which this note was 
given?

Mr. Burtis: I object to that on the ground 
that the contract speaks for itself, and on 
that point no parol evidence can be offered 
as to why that note was given; the contract 
is clear and explicit.
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Reasons for Reversal.

The Court: I think he will have to stand 
on the contract as to the character of that 
note.

Mr. Levitan: Exception.”

13. Because the Trial Court refused to grant the 
motion for a nonsuit.

14. Because there was no evidence to support the 
judgment of the Trial Court.

15. Because the judgment of the District Court 
was against the weight of the evidence.

20

16. Because the District Court Judge refused to 
render judgment in favor of defendant.

LEVITAN & LEVITAN, 
Attorneys for Defendant-Appellant.

30

40



15

Testimony.

SECOND DISTRICT COURT OF 

JERSEY CITY.

Before:
Hon. John A. Blair,

J  udge.

Abraham Bockian, I
Plaintiff, /

vs. \  On Contract.

United Candy Company, I 
Defendant. 1

Jersey City, N. J., June 16, 1916.

Isidor Haber, Esq., Attorney for Plaintiff; Charles 
H. Burtis, Esq., of Counsel.

Abraham Levitan, Esq., Attorney for Defendant.

The Case of the Plaintiff.
Abraham Bockian sworn.

Direct examination by Mr. Haber.

Q. Mr. Bockian, what line of business are you 
m? A. Wholesale confectionery.

Q. How long have you been in that business? A. 
For the last six years.

Q. Do you know the defendant, the United 
Candy Company? A. Yes, sir.
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Abraham Bockian—Direct.

Q. Did you ever have any business dealings with 
them? A. Yes, sir.

Q. In what way? A. I was a member of the 
corporation.

Q. When were you a member of that corpora- 
tion? A. For one year.

Q. Do you remember when the United Candy 
Company was organized?

Mr. Levitan: I object to that as irrelevant 
and immaterial. This is an action on a 
promissory note and on a written contract. 
Let him offer the contract in evidence in this 
case.

Mr. Haber: This is an action on a writ­
ten contract, which arises out of the incor- 

20 poration, and if your Honor will permit it to
go in evidence, subject to striking it out later 
on, I think it will appear why it is proper.

The Court: Well, is there any question 
about the incorporation?

Mr. Levitan: Why, there is no question 
about the incorporation.

Mr. Haber: Yes, there are questions aris­
ing as to the consideration for this agree­
ment.

30 The Court: Yes, but the corporation
made its part of the agreement.

Mr. Haber: Yes.
The Court: It must be assumed that the 

corporation is regularly and properly or­
ganized.

Mr. Haber: I am not trying to attack it.
The Court: You are asking when it was 

incorporated.
Mr. Haber: I mean just to fix the date.

40
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Abraham Bockian—Direct.

Q. When was that corporation organized? A. 
It was organized in 1913.

Q. You were a member of the corporation when 
it organized? A. Yes, sir.

Q. Who were the other members? A. The other 
members was Nathan Lichman, George Pfeiffer and 
Benjamin Urdang.

Q. So there were four incorporators? A. Yes, 
sir.

Q. How many shares of stock did you have? A. 
Eight shares.

Mr. Levitan : I object to that. Now, if 
your Honor please, he is just doing precisely 
what your Honor ruled against, that he 
should not waste a lot of time here.

The Court: Why is it important to show 
the stockholding?

Mr. Haber : To show the consideration for 
this agreement which arose out of this man 
reassigning his shares.

Mr. Levitan : The contract, sir, is in writ­
ing and alleges nine hundred and some odd 
dollars; the consideration speaks for itself 
and is the best evidence as to what agreement 
was made.

The Court: Suppose you state to the 
Court what the case is about,

Mr. Haber: Mr. Bockian was a member 
of the defendant corporation ; there were 
three other incorporators; there was, at the 
incorporation, twenty-four shares ; Mr. Bock­
ian had eight shares; another one of the in­
corporators had eight shares, and the other 
two gentlemen had eight shares between 
them. Mr. Bockian did more business in 
that corporation than any of the others, and 
for some reason or other they wanted to get
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Abraham Bochian—Direct.

this man out, and they actually did force him 
out within two hours’ notice. Thereafter a 
written memorandum of agreement was en­
tered into, the consideration .thereof being 
that the plaintiff was to resell back to the 

-¡a corporation his eight shares of stock, and he
agreed to work for the corporation as a sub­
jobber for a period of one year on certain 
conditions; he was to buy all his goods from 
this corporation at certain prices. He was 
to receive, in consideration for his agree­
ment and the transfer of these shares, the 
sum of $1,250; having figured that the shares 
originally having been $100 apiece, they were 
now worth at least $150 apiece, taking into 

2 q consideration the enormous profits that were
made; so eight shares of stock at $150 a share 
would be $1,200, and that was the considera­
tion for this agreement. This $1,200 the de­
fendant corporation did not have in cash, so 
they paid him nine hundred and ninety odd— 
a few dollars less than a thousand dollars— 
in outstanding accounts on this man’s per­
sonal route when this man was a member of 
the corporation; they figured that as $1,000, 

OQ and they gave him a note for $225. The rea­
son that they made it $225, being $25 in ex­
cess of the agreement, the $25 being for losses 
that this man might have in collecting over 
$990 worth of accounts, and that would 
really make it $1,200. Now, after collecting 
these accounts, and this note was still out­
standing, which was due in one year, and 
says that it is subject to the conditions of 
this agreement, so I want to show these facts, 
that this man did live up to the agreement.

The Court: Well, there is no difficulty 
about that.



Abraham Bockian—Direct.

Mr. Levitan: Now, if your Honor please, 
I desire to say in reply to that: in the first 
place, counsel is entirely confused as to the 
issue. We have a copy of the state of de­
mand, of which your Honor has the original, 
and the action on the state of demand ex­
pressly says it is on a promissory note; that 
is one count; and the other count is on an ex­
press written contract, dated September 8. 
Counsel should be censured for going into a 
lot of irrelevant and immaterial matters to 
this action. We are prepared to meet these 
two issues: one is for $225 alleged for dam­
ages for breach of a certain written contract, 
dated September 8th, and the second count 
is for a promissory note. That is the issue 
we are prepared to meet. Our defense is 
there is no consideration for the note, and 
that the contract was completely complied 
with on our part, and, therefore, I again urge 
that the entire opening is improper and is not 
confined to the issue at all, and, secondly, 
that the case stands or falls on the written 
agreement on which the suit is brought.

The Court : Well, now, proceed.

Q. (Last question repeated) How many shares of 
stock did you have?

Mr. Levitan: That is objected to.
Mr. Haber : I think that is quite impor­

tant.
The Court: The contract shows that he 

conveyed, for a certain consideration, all his 
stock, eight shares; the contract says that; 
that answers the question you have now 
asked.



Abraham Bockian—Direct.

Q. What was the value of each share of stock 
when the corporation was organized?

Mr. Levitan: I object to that as irrelevant 
and immaterial.

The Court: I don’t see how that is ma­
terial.

Mr. Haber: To show the consideration.
The Court: The contract says in consider 

ation of twelve hundred dollars.
Mr. Haber: The contract does not say in 

consideration of twelve hundred dollars.
Mr. Levitan: The contract enumerates 

the consideration minutely.
Mr. Haber: The contract, if your Honor 

please------
The Court: What is the consideration in 

the contract?
Mr. Levitan: $995, sir.
Mr. Haber: The consideration clause of 

this contract is as follows: “Said party of 
the first part hereby agrees to reassign and 
transfer unto the said party of the second 
part all the outstanding accounts according 
to the books of the company which had been 

• previously assigned to the company by the 
said party of the second part, which accounts 
are now approximately the sum of $995. 
Said party of the first part further agrees to 
give to the said party of the second part a 
note for the sum of $225, payable one year 
after the date thereof.” That is the consider­
ation I am trying to show, why the note was 
given and why the cash was given, what the 
real original consideration was, why that 
was split up into the note and the cash, be­
cause that is quite important and material 
in this case, because the defense is going to
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Abraham Bockian—Direct.

argue that that is liquidated damages, that 
the note was liquidated damages and was not 
part of the debt at all.

The Court: How is it important to deter­
mine the value of the stock? That does not 
seem to enter into the contract at all, does it?

Mr. Haber: Why, he has reassigned to the 
corporation the eight shares of stock.

The Court: Well, under that agreement.
Mr. Haber: Under this contract, it so 

specifically provides.
The Court: Why determine the value of 

the stock if he is going to reassign it?
Mr. Haber: In order to show what this 

note of $225 upon which this suit was 
brought is given for. T'he defense is going to 
be. that $995 was the value of the stock, and 
we want to show that this note was part of 
the value of the stock, and that the stock was 
worth more than $995. In other words, that 
the stock was worth $1,200.

The Court : The question now was what 
the stock was worth at the time of the in­
corporation; that is $100.

Mr. Haber: Yes.
The Court: Then the value of all his stock 

was $800.
Mr. Haber: Yes. But we will bring that 

down to the time when this man entered into 
this contract.

Q. (Question repeated) What was the value of 
each share of stock when the corporation was or­
ganized?

Mr. Levitan: That is objected to as imma­
terial.

The Court: That is put in at $800, I un­
derstand.
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Abraham Bockian—Direct.

Q. Mr. Bockian, you were with the corporation 
then for how long?

Mr. Levitan: I object to that as irrelevant 
and immaterial.

10 A. For one year.
Q. How long after the corporation was organized 

was this agreement entered into?

Mr. Levitan: I object to that; the agree­
ment speaks for itself.

The Court: I suppose the agreement is 
dated.

Q. Let me ask you how long before this agree­
ment was dated was this corporation organized?

20
Mr. Levitan: I object to that as irrelevant 

and immaterial.
The Court: I think he may answer that.

A. One year.
Q. Now, I show you a statement, dated July 25, 

1914, which says “Inventory taken,” and ask you 
whether you recognize that piece of paper?

Mr. Levitan: I object to that as irrelevant 
30 and immaterial. The action here is on a

written contract, dated September 8th, and 
anything prior to that is immaterial and 
irrelevant.

The Court: What is your purpose, to 
show?

Mr. Haber: The purpose here is to show 
the true consideration for this agreement, to 
show that the real amount of consideration 
was $1,200 and not $995, which is specified 
in this agreement—that it was $1,200. In 
order to show that, we have to show the cir-

40
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Abraham Bockian—Direct.

cumstances surrounding the parties at the 
time when this contract was entered into, 
when this man left or was forced to leave the 
corporation, to show that at that time his in­
terest in that corporation was a certain 
amount, and they agreed to pay him a certain 
amount for it.

The Court: Doesn’t the contract indicate 
that amount?

Mr. Haber: The contract does indicate it, 
yes, as I mentioned before, the contract in­
dicates $995 or over 990, and a note for $225.

The Court: Yes; and that makes the full 
consideration?

Mr. Haber: Yes; that makes the full con­
sideration. I want to show that that note 
was a part and parcel of the indebtedness due 
to the plaintiff at that time.

The Court: Well, what does this in­
ventory prove?

Mr. Haber: This inventory tends to show 
that there were certain profits—at the time 
when this agreement was entered into this 
corporation had certain profits for the year 
that had just passed, and that this man, the 
plaintiff, being a holder of one-third of the 
interest of that corporation, was entitled to 
one-third of those profits; and that if that 
would be figured together with the value of 
his shares of stock, they tend to show that 
that is the real consideration—not nine hun­
dred and ninety some odd dollars, but twelve 
hundred dollars, and that this note was part 
of the indebtedness.

The Court: Then the contract does not 
show the proper consideration?

10
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Abraham Bockian—Direct.

Mr. Haber: Why, the contract shows it, 
but the question is as to how to construe that 
language, the language describing the con­
sideration. I have a right to show it, what 
that language means, what that considera- 
tion is.

The Court: I think you may show that.
Mr. Levitan: Well, if your Honor please, 

I don’t know where we are at. The case, as 
I understand it, is upon two counts: one is 
on the written contract------

The Court: Yes.
Mr. Levitan: The other one is on a 

promissory note; very simply. Why my 
friend is complicating the matter by throw- 
ing in a lot of immaterial issues I do not 
understand. Now, anything, exclusive of the 
contract, is objectionable on a number of 
grounds, the strongest one being that it may 
tend to vary the terms of this agreement. I 
say anything that happened prior to this 
agreement is objectionable.

The Court: Yes.
Mr. Levitan: That is what he is doing 

now.
Mr. Burtis: We are simply showing how 

these figures were arrived at, what the true 
consideration is. We always have the right 
to show the consideration for the agreement 
—not to vary it, but to explain it, to con­
strue it.

The Court: The consideration has not 
been attacked here. Why not present your 
contract?

Mr. Burtis : I will offer the contract in 
, ,  evidence.
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Abraham Bockian—Direct.

The Court: Very well. Doesn’t that tend, 
so far as it goes, to prove itself until it is 
attacked? Under that contract you are en­
titled to so much money.

Mr. Burtis: A certain amount of money, 
part of which has been received by collecting 
certain outstanding accounts, and we are 
suing for the balance of the note. The note 
provides------

The Court: I assume, under that con­
tract, you are entitled to $1,200 or there­
abouts; you have had so much on account—

Mr. Burtis: We have had $990.
The Court: And you are suing for $225 on 

this note. Suppose you confine your ex­
amination to the amount of the note, and the 
character of the note.

(Without objection the contract was 
thereupon admitted and marked Exhibit 
P-1.)

Q. Now, Mr. Bockian, I show you a note, dated 
Jersey City, New Jersey, September 8, 1914, signed 
by United Candy Company, made out to Abraham 
Bockian, for $225, and ask you if that note was 
received by you from the United Candy Company 
at the time that agreement was entered into? A. 
Yes, sir.

Q. Has this note ever been paid? A. No, sir.
Q. Have you made demand for payment? A. Yes, 

sir.
Mr. Haber: I ask that this note be marked 

in evidence.
(Without objection the note was admitted 

and marked Exhibit P-2.)
Q. How long have you worked for the defendant 

company under the terms of that agreement? A. 
About four weeks.
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Abraham Bockian—Direct.

Q. Will you explain to us why you worked four 
weeks, and why you did not work a whole year?

Mr. Levitan: ■ I object to that as calling 
for a conclusion.

10 Q. Tell the Court exactly what happened.

Mr. Levitan: I object to that; there is no 
time fixed.

The Court: Well, it was during the 
periods covered by this contract, I suppose. 

Mr. Burtis: Subsequent to that contract.

Q. Tell the Court, Mr. Bockian. A. When I was 
ordered out from this corporation, so these people 
come to a settlement with me for my eight shares 
of stock which I have invested $800 in the business, 
and profits over during the year I was with them a 
member of the corporation------

Mr. Levitan: Just a minute, now; if your 
Honor please, I object to that answer as not 
responsive, the witness going into a lot of 
collateral matters extrinsic of the contract. 

Mr. Haber: I am asking what happened. 
Mr. Levitan: Subject to the making of 

30 the contract.

Q. Go ahead. A. So after the year was over I 
was a member of that corporation, I was ordered 
out suddenly from that business.

Mr. Levitan: I object to that, and ask that 
that be stricken out.

The Court: All right. (To the witness) 
Just answer the question.

40 Q. You started to work for the defendant cor­
poration, did you? A. Yes, sir.
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Abraham Bochum—Direct.

Q. Tell us what yon did. A. While I was a mem­
ber of the corporation?

Q. No; while you were working for them after 
that agreement was signed. A. Well, I was a sub­
jobber of them, and they were supposed to charge 
me certain prices according as mentioned in the jq 
agreement; they have overcharged me on the prices; 
they charged me higher prices for goods which I 
couldn’t turn out for a living, and I had to leave 
them on account of that.

Mr. Haber: I wish to read to your Honor 
the pertinent clause in this agreement which 
provides for the plaintiff working for the de­
fendant and the prices he is to pay or receive, 
because this is the pertinent part of the case.
“And the said parties hereby further mutu- 20 
ally covenant and agree that the goods which 
shall be purchased by the party of the first 
part (that is the plaintiff) from the party of 
the second part shall be at a price or profit 
to the party of the second part over and 
above the then existing market value of the 
same, together with an additional profit of 
one cent on every purchase of a fifty-cent 
box; two cents on every purchase of a box 
costing from fifty cents to $2, and three cents 30 
on every purchase of a box costing $2 or 
more.”

Q. Now, you say that they overcharged you? A.
Yes, sir.

Q. When did you first notice that they over­
charged you?

The Court: It seems to me, in the pre­
sentation of your contract and your note, you 
made out a prima facie case, and then you 
should let them defend i t ; isn’t that the time
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Abraham Bochian—Direct.

in which you can put in this part of the tes­
timony which you are now offering?

Mr. Haber: No; because there are two 
counts in this case. We are suing for $225, 
which we allege to be due on the note, and 

^  also $225 for liquidated damages by reason
of the breach of the contract by the defend­
ant. We are suing for $450, and not for 
$225, our contention being that they had 
agreed to sell us this candy at the market 
price plus one cent per box, and that they 
broke the contract by charging us a larger 
price than the agreed price in the contract.

Q. Now, Mr. Bockian, when did you first notice 
that they overcharged you? A. A week after.

Q. Now, will you explain to the Court how you 
bought your goods from the defendant under this 
agreement?

Mr. Levitan: I object to that as irrelevant 
and immaterial.

The Court: Well, I think I will hear that.
Mr. Levitan: Exception.

A. I come in with my orders, and I pack up my 
30 goods; each order separate was laying out on the 

floor, and they charge it in a book, each box sep­
arate, with the price; then they add together and 
made me pay for it before they put it on the wagon.

Q. Did you pay for all of it before you put it on 
the wagon? A. Well, just they left a small bal­
ance, according to what it amounts to, because the 
books it wasn’t  added together, but they judged as 
much as the amount to pay as so much, and I gave 
them a check Saturday, at the end of the week; the 

40 bookkeeper has everything added together, and 
had to pay the balance what was coming to him.
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Abraham Bockian—Direct.

Q. Now, will you tell us then what happened on 
Saturdays when you paid the balance? A. On 
Saturday, when I pay the balance and the goods 
was loaded up on the wagon to send out, so I took 
them, and he give me the book to look over if they 
charge me right prices; I notice in the book that 
they overcharge me on them goods; I call their at­
tention; I made marks on it at the time on each 
item where they overcharge me for those goods. 
Then they say they can’t give me any cheaper 
prices. “If you don’t like it, you can get out, and 
you will lose your $225.”

Mr. Haber: I now ask the defendant to 
produce the book containing those accounts, 
for which I served notice to produce, which 
the defendants, I believe, admit.

Mr. Levitan: That book, sir, is in the 
custody of the Court, Your Honor recalls-—

Mr. Haber: Just a moment. I ask that 
this notice to produce be marked.

Mr. Levitan: We admit that notice. There 
is no question about that, If your Honor 
please, that case was the United Candy Com­
pany against Schuchman; that case was 
affirmed by the Supreme Court a year ago. 
We then offered the book in evidence; that is 
the book that Mr. McMahon was interested 
in; the United Candy Company was plaintiff 
there, and we then left the book here with the 
Court, and we have been trying to locate it 
since; nobody has been able to find it. I 
don’t know what happened to i t ; it must have 
been mislaid. It had two accounts in it; it 
had the Bockian account, and it contained 
the account with Schuchman.

The Court: You haven’t the book?
Mr. Levitan: We haven’t the book.
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Abraham Bockian—Direct.

Q. Mr. Bockian, what goods did they overcharge 
you on that yon remember? A. They overcharged 
me on gumdrops.

Q. What kind of gumdrops? A. Big 5 gumdrops, 
and ten-for-a-cent gumdrops, five pounds, two 
boxes------

Q. What did they charge you? A. They charge 
me twenty-seven cents for a box which they all have 
for eighteen cents and twenty cents.

Q. Now, Mr. Bockian, did you find out at the end 
of the week that they had overcharged you on vari­
ous goods during that week? A. Yes, sir.

Q. You mean for Big 5 gumdrops and nothing 
else; do you mean that? A. And ten-for-a-cent 
gumdrops.

Q. Anything else? A. And lolly-pops, what was 
ordered outside of it; they charged me forty-three 
cents a box, which cost them forty cents, and I was 
supposed, according to this agreement, to pay forty- 
one cents, and they charged me forty-three cents, 
and a good many more items which I can’t remem­
ber ; if the book was here, why I would show it.

Q. Did you call the attention of the defendant to 
the fact that they overcharged you? A. Yes, sir.

Q. How long did you continue to work for them 
under this agreement? A. About four weeks.

Q. Did they overcharge you during the four
weeks? A. Yes, sir; and I complained all the time;
they say they can’t help it. “If you don’t like it, you 
can do what you like, but if you don’t stay there a 
year, you will lose $225.”

Q. They said you will lose your $225? A. Yes, 
sir.

Q. Do you recall about what day it was that you 
finally left, or wTas forced to leave, the defendant 
corporation under those conditions? A. I left 
them; it was October 3rd, but I gave him a week’s
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notice before that that I am going to leave if they 
don’t come up to the agreement.

Q. When you told them that you were going to 
leave because they didn’t comply with their agree­
ment, what answer did they give? A. They told 
me, “If you don’t like it, you can go; but if you go, ^  
you lose your $225.”

Q. Now, Mr. Bockian, how long had you been in 
the candy business ? A. For the last six years.

Q. Have you been buying and selling candy for 
the last six years? A. Yes, sir.

Q. Do you know the price in the markets of Hud­
son County, in Jersey City and Hudson County?
A. Yes, sir.

Q. Did you know at the time that you were buy­
ing these goods from the defendant and when they 2 q 
were overcharging you the price that those goods 
sold for? A. Yes, sir.

Q. Being the same goods that you bought under 
this contract and for which they overcharged you?
A. Yes, sir.

Mr. Levitan: I object to this witness’ 
qualifications as an expert on the ground 
that he has not shown that the man was in 
the wholesale purchasing business; he says 
he was only a jobber, and there is a distinc- 30 
tion between a wholesale purchaser and a 
jobber.

Mr. Haber: But he testifies he kno^s of 
his own knowledge.

The Court: If you have any doubt about 
his ability, you may examine him and show 
what he knows.

■ By Mr. Levitan.

Q. 1 our business as a candy buyer was purely as ^  
a j°bber? A. As a jobber; yes, sir.
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Q. You never bought any candies direct from the 
manufacturers? A. Yes, sir.

Q. Which manufacturers did you ever buy candy 
from? A. From about seventy-five different manu­
facturers.

IQ Q- Which ones? A. I bought from the Novelty, 
' I bought from the Two Star, because I have ordered 
the goods for the United Candy Company when I 
was there.

Q. Well, during the month of October you 
weren’t buying any goods? A. No, sir.

Q. And you did not know the market prices at 
that time? A. Well, I find out from different job­
bers, because when there were certain items when 
they don’t have them in stock, I take them for orders 

2 q of stock from other jobbers.
Q. So that the source of your information as to 

the price of these gumdrops and other candies is 
from what other jobbers told you? A. Well, I have 
seen before------

Q. Yes or no. A. What other jobbers tell me and 
what I have seen on factory bills.

By Mr. Haber.
Q. Now, Mr. Bockian, in the month of September 

30 did you buy gumdrops?
Mr. Levitan: I object to that as irrelevant 

and immaterial. The issue here is the market 
price in October, and not September.

Mr. Haber: The purchases 3vere all from 
the 8th day of September, the date that agree­
ment was entered into, up to the 3rd of Octo­
ber.

Mr. Levitan: All right; I will withdraw
the objection.

40
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Q. During the month of September, and up to the 
3rd of October, did you buy and sell these goods 
in the market? A. Yes, sir.

Q. Did you know the sale price of these goods to 
jobbers? A. Yes, sir.

Q. At that time? A. Yes, sir.
Q. Did you know the market price of goods to 

jobbers at that time? A. Yes, sir.
Q. Now, what was the market price to jobbers 

of Big 5 gumdrops in the month of September, 
1914? • .

Mr. Levitan: I object to that on the 
ground that the witness has not been quali­
fied.

The Court: Well, I think from his inform 
mation, from what he stated, that he can tes­
tify to that.

Mr. Levitan: If your Honor please, here 
the witness testified that in the month of 
October he got his information from hear­
say.

The Court: He is now speaking of Sep­
tember.

Mr. Levitan: May I cross-examine him on 
his source of knowledge in September?

The Court: You have your opportunity.

By Mr. Levitan.

Q. Your information, Mr. Bockian, as to the 
prices of gumdrops, Big 5 gumdrops, and lolly-pops, 
the price to jobbers, is based upon what; also what 
jobbers told you? A. Well, I have been out in the 
factories, too.

Q. But what jobbers told you, mostly? A. 
Mostly what jobbers told me, and I seen factories’ 
bills what the goods cost on that date; I was in 
them factories myself to find out what they charged 
jobbers for the goods.
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Q. But you chiefly based your information upon 
what other jobbers told you; you didn’t buy or sell 
any goods—you didn’t buy any goods? A. What do 
you mean?

Q. You didn’t buy any goods as jobber? A. Well, 
I had to buy the goods from them during that time.

Q. So you don’t know the prices of the factories. 
A. Couldn’t I find out the prices from the factories 
if I bought goods from them?

By Mr. Haber.

Q. Did you buy all your goods from the United 
Candy Company during that time? A. Yes, sir.

Q. All your goods? A. With the exception of a 
few days that they were short and I had to buy from

20 someone else.
Q. When you did buy from someone else, did you 

learn then what the prices were? A. Yes, sir.
Mr. Levitan: I object to that as hearsay.
Mr. Haber: Where a man is in that busi­

ness, actually in that business, that is a 
method of proving the knowledge of prices.

The Court: He has testified that he was 
in the factories and found out their prices. 
I think he can testify to that.

O f t  J

ou Mr. Levitan: Your Honor will allow me
an exception.

Q. What was the market selling price of Big 5 
gumdrops to jobbers in the month of September and 
in the early part of October, 1914? A. Well, the 
highest price------

Q. For Jersey City and Hudson County, where 
you are located, and the United Candy Company 
was? A. The highest price what was in that time 
was, in some factories was twenty-two cents, some40
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factories was twenty-three cents, the highest there 
was was twenty-four cents. I have proof to it.

Q. What factories sold it at twenty-four cents? 
A. The Two Star Confectionery Company.

Q. At twenty-four cents? A. Yes, and cheaper 
yet; twenty-four cents was the highest price they 
ever had.

Q. What did the United Candy Company, the de­
fendant, charge you for the same goods? A. 
Twenty-seven cents.

Q. The other articles that you mentioned—ten- 
for-a-cent gumdrops? A. Yes, sir.

Q. What was the selling price to jobbers in that 
locality at that time of this?

Mr. Levitan : I make thé same objection 
to that.

The Court : I will allow him to answer.
Mr. Levitan : Exception.

A. The same price.
Q. What did the defendant charge you for those 

articles?

Mr. Levitan : The same objection.
The Court : I will allow him to answer.
Mr. Levitan : Exception.

A. Twenty-seven cents.
Q. What was the selling price to jobbers in that 

locality of lolly-pops that you speak of? A. Lolly- 
pops was the price to the jobber forty cents, and two 
boxes free, thirty-two boxes to a case.

Q. What did the United Candy Company charge 
}ou for those articles? A. Forty-three cents.

Mr. Levitan: Your Honor will note my 
same objection and exception to his qualifi­
cations on lolly-pops?

The Court : Yes.
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Q. Did you call the attention of the defendants 
at that time to the prices they were charging and 
the market prices at that time? A. Yes, sir.

Q. What did they say? A. They say, “This is 
our price; we can’t give it to you any cheaper; if 

1 ~ you don’t like it, you can get out, and you lose your 
$225.”

Cross-examination by Mr. Levitan.

Q. When you got out of the company, they gave 
you this $225 note as a bonus that you should re­
main with them and try hard to make good with the 
company, didn’t they?

Mr. Burtis: I object to the question on 
20 the ground that the contract speaks for it­

self as to what the note was given for.
Mr. Levitan: Well, if  the contract refers 

to the note------
Mr. Burtis: The note itself says that it 

is subject to the conditions contained in the 
agreement bearing even date, and the agree­
ment is in evidence, so counsel has no right 
to characterize the note as a bonus, because 
the contract will show what the note was 

30 given for.
The Court: Yes.
Mr. Levitan: How does your Honor rule 

on the question?
The Court: I think perhaps the question 

is objectionable in the form in which it is 
put.

Mr. Levitan: Strike out the question.

Q. That note was given to you, Mr. Bockian, for 
4 0  the faithful performance by you of all the conditions 

in the agreement?
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Mr. Levitan: The same objection.
The Court: What does the contract say 

about it?
Mr. Levitan: I just want the witness7 

answer. The agreement says, “It is further 
stipulated and agreed by the parties hereto 
that if either of the parties should violate 
any of the covenants and agreements herein 
contained, then they hereby fix the sum of 
$225 as liquidated damages for such breach. 
And it is further understood that the said 
note to be given as above mentioned (the note 
in evidence), shall, in the event of breach 
on the part of the party of the second part 
(that is, on the United Candy Company’s 
part) be considered as the amount of liqui­
dated damages,” that is, if we broke the 
agreement we would pay the note, “and 
shall, upon the demand of the party of the 
first part,” if Bockian breaks the agreement, 
“be delivered up to be cancelled.”

Mr. Burtis: Now, if your Honor please, 
Mr. Levitan very shrewdly only refers to a 
very small portion of the contract. This 
contract is over three pages long; it starts 
off and says, “That whereas the said party 
of the first part, Bockian, is the holder of 
eight shares of the capital stock of the party 
of the second part, (that is, the United Candy 
Company) and the party of the first part 
has agreed to sell such shares of stock to the 
United Candy Company, and the United 
Candy Company has agreed to purchase said 
shares of stock, under the terms and agree­
ments hereinafter set forth:” Now, then, 
going over on the second page, of course, the 
next essential thing is, what was the United
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Candy Company going to pay for these eight 
shares of stock? Near the bottom of the sec­
ond page we find what the United Candy 
Company was going to pay. There cannot 
be any doubt about it; there is no ambiguity 

^  about it. It says, “Said party of the first
part hereby agrees to reassign and transfer 
unto the said party of the second part, all 
the outstanding accounts according to tb* 
books of. the company which had been previ­
ously assigned to the company by the party 
of the first part, which accounts are now 
approximately the sum of $995. Said party 
of the second part further agrees to give the 
said party of the first part a note for the sum 
of $225; payable one year after date; pro­
vided, however, that if the said party of the 
first part should retire from business or 
should sell the said business or should re­
move out of the County of Hudson and the 
County of Bergen, then said note shall be 
paid thirty days after notice of said retire­
ment, sale or removal.” Now, there can­
not be any question as to the consideration 
for the selling to the United Candy Com­
pany of eight shares of capital stock of the 
company, that it was $995 approximately and 
a note for $225 which I hold in my hand. 
Now, here is the question: Suppose either 
party broke the contract, then they came 
down to the question of discussing damages; 
they agreed that $225 should be liquidated 
damages, and that if Mr. Bockian broke the 
contract he should forfeit $225 and if the 
United Candy Company broke the contract 
they should forfeit $225. Your Honor can 
very easily see the position that the United
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Candy Company is in. They said to this Mr. 
Bockian, he has a note of ours for $225 and 
if he breaks the contract he won’t be out any­
thing unless we make the note contingent 
on his keeping the contract; in other words, 
there was his $225 if he breaks the contract; 
and if they broke the contract they were go­
ing to pay $225 more, or $450. It is plain; 
there cannot be anything else said about it. 
Now, what happened? Within four weeks, 
as we claim, the United Candy Company 
broke the contract. If our contention is 
correct and they did break the contract, im­
mediately the note became due and payable, 
and in addition to that we were entitled to 
$225 as liquidated damages, which they had 
agreed upon in the contract. Now, Mr. Levi­
tan has been trying to establish or install 
in the mind of the Court that this note was 
an afterthought, it simply was held up as a 
bonus to require this man to faithfully keep 
the contract for a year, so he very' shrewdly, 
very adroitly, only read that last portion of 
the contract. Now, it seems to me if your 
Honor will read this contract during the re­
cess, just glance over it, your Honor will 
see without any question of doubt, that the 
statement I have just made is the correct and 
fair one.

Mr. Levitan: If your Honor please, as to 
my friend’s insinuations of shrewdness and 
adroitness, it seems to me that he does not 
understand plain language. If your Honor 
please, the clauses that he has just read, pro­
vide that the consideration shall be $995, 
which is indicated by the value of the book 
accounts, and stops there. Then it goes on
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as he has already read, “The said party of 
the first part hereby agrees (that is, Mr. 
Bockian) to reassign and transfer unto the 
party of the second part (the United Candy 
Company) all the outstanding accounts ac­
cording to the books of the company which 
had been previously assigned to the company 
by the party of the first part, which accounts 
are now approximately the sum of $995,"’ 
the idea being that the consideration for this 
agreement at the time of the transfer was 
originally that this man had $800 invested 
in the business, which consisted of his good 
will in certain accounts, and they had a cer­
tain value; on his retirement from the busi­
ness he did not get any cash; he got an as­
signment there of certain accounts which be­
longed at that time to the company, but 
which originally belonged to him. And it 
was found to be due $995 from these individ­
ual customers, and that was the considera­
tion paid to him for this stock. Then the 
contract goes on and says, “The party of the 
second part further agrees”—it does not sav 
as part of the consideration—“further to 
give the party of the first part a note for the 
sum of $225, payable one year after date 
hereof; provided, however,” that the note 
was given with a big string, and then goes 
on and says, “that if the said party of the 
first part (meaning apparently second part) 
Mr. Bockian, retires from business or should 
sell his business or should remove out of the 
County of Hudson to the County of Bergen, 
then the said note shall be paid thirty days 
after, etc.”

Mr. Burtis: How can you reconcile that 
with a bonus?

R ecess until 2 o'clock P.^M.
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Afternoon Session.

Hearing resumed at-2 o’clock P. M.

Abraham Bockian recalled.

Cross-examination (continued) by Mr. Levitan.

Q. This note was given for the faithful perform­
ance of the conditions of this contract, wasn’t it?

Mr. Burtis: I object to that. The con­
tract speaks for itself, as to what this note 
was given for.

The Court: I suppose I will have to take 
the contract and determine that.

Mr. Levitan: Well, sir, in view of the fact 
that counsel differ on the interpretation of 
the contract, then, I think, there is a subject 
for explanation.

The Court: Well, you differ upon the con­
tract as it stands.

Mr. Levitan: On the face of it.
The Court: On the face of the contract. 

Now, you are asking this man to explain the 
contract.

Mr. Levitan: Not to alter it, but to ex­
plain. We cannot alter it.

Mr. Burtis: I contend that the question 
is by purely parol evidence to alter the con­
tract. The contract is very plain as to what 
the note was for, it seems to me, and there 
cannot be any question about it.

The Court: Yes.
Mr. Burtis: Unless, as I understand the 

rule, if your Honor concludes the contract is
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ambiguous, there cannot be any explana­
tion,—unless the Court haying read the con­
tract feels that the Court’s mind is in doubt 
as to what the meaning of the contract is, 
then the Court can permit evidence to ex- 
plain it.

The Court: Well, I suppose Mr. Levitan 
would argue that there was some ambiguity 
about this contract, because two lawyers dis­
agree as to what it means.

Mr. Levitan: Judge McCauley, when he 
read the contract, put a third construction 
upon it which was entirely different from 
Mr, Burtis’ and Mr. Haber’s minds.

The Court:. I think you may ask this wit- 
2 0  ness what the note was given for.

Q. What was this note given for, Mr. Bockian? 
A. That note was given to me in settlement of $150 
to a share and turning over outstanding accounts 
was nine hundred and ninety-some dollars—it was 
near one thousand—and the note of $225 is the 
$1,225 they gave me in settlement of my eight 
shares, because the profit during that year was 
amounted on my stock about $800 because I had a 
one-third part of the stock; it was nearly $2 ,2 0 0  

^  was made clear profit during that year and I had 
one-third part of the stock, eight shares, so was 
coming to me about $800 and $800. I had invested 
in the business which was about $1,600 so after I 
was ordered out I came to a settlement $150 a share 
and they turned over that outstanding accounts, 
about a thousand dollars, and $25 they figure my 
allowance for losses on that account, and $ 2 0 0  to 
cover $1,200 so they gave me that note of $225 in 
settlement of the eight shares of stock.

40
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Q. Isn’t it a fact that that note was given for the 
simple reason of your faithfully performing the 
conditions of the agreement? A. No, sir.

Q. And didn’t Mr. Lichtman tell you at the time 
that if you lived up to your agreement, if you did 
all the business properly, you could have that extra jq 
$225 at the end of the year? A. No, sir.

Q. And wasn’t it a fact that the only reason that 
the note was made payable for one year was to have 
you live up to that arrangement? A. No, sir.

Q. And wasn’t it further agreed between you at 
the time that one year was fixed as the time be­
cause that was the life of the agreement? A. No ; 
the note was given me in settlement of my shares, 
because there was, when we took an inventory, 
after the inventory------ 2 q

Q. Just answer my question.

Mr. Burtis: He is answering your ques­
tion.

Q. And wasn’t it also a fact that because the con­
tract was for a year you were to work for them as 
a sub-jobber under this contract for one year, that 
the note was given to you to be payable at the end 
of the year when that contract would be finished?
A. No, sir; they claimed that they had no money to  ̂
pay me— —

Q. Just answer my question. A. I am telling 
you, no; I am telling you that they gave me that 
in settlement.

Q. And wasn’t it further provided between you * 
at the time that the only change which would be 
made in reference to that note would be if you quit 
immediately and left the county, went away, so that 
the United Candy Company could then have your 
customers and serve them? ^
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Mr. Burtis: I object to that; he is going 
outside of the note.

Mr. Levitan: I am going right to the con­
tract, where it says if he. left the county, 
that the note would be payable in thirty 

1Q days.
The Court: I think the contract is pretty 

conclusive on that part of it.

Q. When did you make your complaints about 
the overcharges? A. Well, Saturday, after the 
week was over.

Q. You paid your bill just the same? A. I had 
to pay the bill before they took the goods out to 
the wagon, otherwise I wouldn’t have them.

Q. Didn’t you check up the bills when you got 
the goods? A. No, sir; I had no chance, because I 
took my orders, my orders was delivered with 
others together and they would not put the goods 
on the wagon before I paid for them.

Q. You paid them money on account and on 
Saturday night squared up in full? A. Paid what 
the goods amounted to in full according to the bill 
of the goods, what that amounted to.

Q. When your goods were shipped out they ap- 
gQ proximated that they were worth a certain amount 

of money, and on Saturday night you checked up 
the bills with them and paid in full? A. No, sir; 
after the week was over, Saturday, I paid that in 
full.

Q. So that you did have an opportunity of look­
ing over the bills? A. No, sir. How did I? When 
I took up my orders they just entered the goods, 
they entered it, and it wasn’t added together.

Q. Didn’t you just say a minute ago that on 
Saturday night— A. Saturday night, yes.

Q. You checked up the week’s business? A. Not 
■ checked up; I beg your pardon; I say I paid.
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Q. You looked over the bills. A. They told me 
that there was so much balance from the week’s 
business.

Q. Do you mean to tell this Court that you paid 
a bill without looking it up; is that what you want 
to tell us? A. They showed me the bottom figure, 
only I don’t have a chance to see the prices for each 
box separately.

Q. Do you mean to tell the Court that you paid 
those bills without looking at it?

Mr. Burtis: I object to this; he says that 
he did look at the book but he didn’t see each 
item separately.

A. At the end of the week.

Mr. Levitan: The question is perfectly 20 
plain. This witness is trying tO' dodge, and 
I don’t think he ought to be instructed.

Q. When your goods were delivered to you dur­
ing the week they were put on the wagon? A. Yes, 
sir.

Q. And you paid an hmount that you thought was 
the value of those goods? A. Yes, sir.

Q. And on Saturday you got an itemized bill of 
the goods? A. Yes, sir.

Q. And you looked over that and paid up the ^  
difference? A. I paid before I looked.

Q- You paid before you looked? A. It took me 
an hour to look over this, each one separate.

Q. So you want this Court to believe that you 
paid up without— A. They was overcharging me 
one time, they could overcharge me two1 or three 
dollars on a shipment and say, “See, I could price 
them so much.”

Q- Just ahswer my questions. You never looked 
at the books you say until after you paid, that is 
right? A. Yes, sir.

40
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Q. You never looked at it? A. But after the bill 
was paid I gave him the check, then he gave me the 
book to look over and examine it.

Q. When did you leave the United Candy Com­
pany? A. Well, I wasn’t in their employ; I just 
bought goods from them, and stopped buying goods 
from them October 3rd, I think it was.

Q. And that was the day you quit? A. Well, 
October 3rd, I think.

Q. You never knew before that that you were 
going to quit? A. Well, I gave them a week’s no­
tice, I told them if they keep on overcharging me 
why I am going to leave, so I gave them a week’s 
notice they should not overstock, they should 
not buy goods, they should not figure on me be- 

2 q cause a week after that I am going to quit.
Q. When did you first give them notice that you 

were going to leave?
Mr. Burtis: He has answered that ques­

tion.

A. A week before I leave I told them that I am 
going to leave because they overcharge me.

Q. To whom did you tell that? A. To the firm.
Q. Which one? A. To Mr. Lichtman and Mr. 

Urdang.
Q. Where were they when you told them that? 

A. In the store.
Q. When was that? A. That was a week before 

I went.
Q. What day was it? A. I don’t remember ex­

actly.
Q. What time of the day was it? A. I don’t re­

member the date.
Q. But you know it was to Mr. Urdang and 

Lichtman? A. I spoke to Mr. Lichtman and 
 ̂ Urdang, complained all the time to him, that they 

overcharge me.
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Q. Will you please answer the questions; we have 
heard of your overcharge a hundred times. Was 
anybody else there at the time when you told them 
that you were going to quit? A. I don’t remember.

Q. What date was it? A. A week before I left I 
gave them notice that I am going to leave on ac­
count them overcharge me.

Q. What did you say to them? A. I told them 
that they overcharged me on the goods during those 
few weeks I was with them and I don’t make 
enough profits on the goods to make my living be­
cause I show them on those books they overcharge, 
prices wasn’t so high, that they overcharge me for 
them, and I told them, and they say, “If you don’t 
like it you can get out and you will lose your $225.”

Q. They said if you quit you are going to lose 
your $225? A. Yes, sir.

Q. And what did you say? A. Well, I couldn’t 
help it, I decided to quit.

Q. So that your arrangement was if you went 
away before that time, that if you broke the agree­
ment before that time, you would lose $225 on the 
note? A. I was satisfied to lose it.

Mr. Burtis: I object to that.
The Court: I think the question in that 

form is objectionable.

Q. So that when you told them, or when they 
told you that you would lose your $225 if you quit, 
you said what? A. I didn’t say anything.

Q. You knew then at the time that if you had 
oft them and if you broke your contract you would 

lose $225? A. I didn’t break the contract.
Q. Answer my question.

Mr. Burtis: I object to that; there is no 
evidence whatever that this witness broke 
the contract.
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Mr. Levitan : I think the question is proper 
because the contract says if he did break the 
contract that he would lose $225.

Mr. Burtis : Then I object to the question 
because that is a fact not in dispute. The

. contract says if he broke thé contract-----
Mr. Levitan: Strike that question out.

Q. So that when Lichtman told you at that time 
that if you left you broke your contract, you knew 
that that was the fact? A. Oh, he said it ; I could 
not help it if he said so.

Q. And that was your understanding of the
agreement? A. Well, if I would break the con-t
tract I would know it; they broke the contract; I
understood that they broke it. on Q. But if you had broken the contract you were 
to lose your $225,on that note? A. I don’t know if 
it is on the note, or besides the note.

Q. Well, Mr. Lichtman said to you you would then 
lose your money? A. I would lose $225 he said; 
I don’t know if that is the amount of the note or 
some other $225.

Q. Don’t you know at the time that he was re­
ferring to the note which wasn’t paid? A. Well,
the note wasn’t paid after that when the note came

30 -,. due.
Q. If he was referring to the note at the time 

he spoke to you— A. No, he said I lose $225. That 
is what he answered me.

Q. Do you mean to tell this Court that you got 
out of that business and left the balance in the 
hands of the United Candy Company of $225 in 
the form of this note? A. Yes, sir; because they 
Claimed that they had no money in cash to pay me, 
because they had no money, and they turned over 

^  that outstanding accounts because they had no 
money in their bank.
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Q. Isn’t it a fact that that was the amount 
agreed upon on that sketch, when you had this ac­
count for the $995, with this little slip of paper?
A. In this little slip of paper they gave me I had 
to go out to collect that money from the customers, 
otherwise I had no right to collect the money; would j q 
not give a written receipt.

Q. Didn’t they give you a receipt at the time 
you closed this agreement, indicating that the $995 
was to be in consideration of the entire amount of 
your interest? A. No, sir.

Q. Didn’t you have a receipt in court the last 
time?

Mr. Burtis: I object to that as incom­
petent, irrelevant and immaterial.

The Court: I think I will overrule the 20 
question.

Mr. Levitan: Note my objection.

Q. You had made an arrangement to get out of 
that place on the 26th of September, didn’t you?
A. I don’t remember the date.

Q. You hired a store from Mr. Goldstein on the 
26th of September? A. I don’t remember, because 
I hired from Mr. Goldstein after I gave them notice.

Q. How many days after you gave them notice? 30 
A. It was the same week when I gave them notice.

Q. You went to Goldstein the day before you gave 
that notice, didn’t you? A. No, sir; I beg your 
pardon.

Q. When did you go to Goldstein? A. I don’t 
remember the date.

Q. How many days after you gave that notice?
A. I don’t remember, but it was in the same week.

Q. How many days after? A. I can’t tell.
Q. Isn’t it a fact that you went to Goldstein— 40

A- What is a fact?
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Q. The day before you gave that notice? A. Have 
you got proof to it?

Q. I am asking you the question. A. I want you 
to prove it, if you say so; I say no, you say yes.

Mr. Levitan: I ask that, the witness he in- 
10 structed to answer the question.

The W itness: I say no ten or twelve times. 
Mr. Levitan says it is a fact; I want him to 
show the fact.

Q. When do you say you went to Mr. Goldstein 
to rent that store? A. The same week when I give 
notice; what day I don’t remember.

Q. You had no intention of leaving the place un­
til the 26th of September? A. I don’t remember 
about the 26th, but I gave notice on October 3rd 
when I paid the last bill, no, the week before, when 
I paid the last bill, I told him I am going to go 
because they overcharge me in that week when 1 
gave him notice, so I went to rent a store.

Q. Why was that note dated for one year after 
termination of the contract, that is part of the con­
sideration of this agreement? A. Because they had 
no money in cash, because they were going to give 
me a note payable one year after date.

Q. So they tied up $225 for a whole year? A 
They wouldn’t give me, they wanted to chase me out 
of the business altogether.

Q. What was the reason they wanted to chase 
you out? A. I don’t know why; they claimed that 
they had no money, and it took a lot of argument 
that he should pay.

Q. You had some trouble? A. I don’t know any 
trouble.

Q. You were caught stealing in that business a nd
that is why thev wanted to chase yrou, isn’t it?

40 "
Mr. Burtis: I object to that.
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A. If you prove that I was stealing. Don’t let 
him call anybody a thief.

The Court: I think I will overrule that 
question, the last question, on the stealing.

Q. What* was the reason that you came to such ^  
a sudden termination of your relations? A. I don’t 
know; because I wanted to get hold of them, you 
know; that was the only reason.

Q. Because you wanted to get hold of them? A,
I was head salesman, what business I worked up,
I worked up mostly all their business.

Q. Will you please give this Court the reason why 
that note which was part of the consideration, was 
payable in one year and payable under certain con­
ditions? 2 Q

Mr. Burtis: I object to that; he has an­
swered it.

A. Yes, I answered it.
Mr. Levitan: I submit to the Court tliht 

this is an important matter, this question of 
a note without any consideration on the face 
of it, and requires a great deal of explana­
tion. The Court should give counsel some 
more leeway to go into that, more than an 3 0  

ordinary instrument.
The Court: I think the question has been 

asked and he has answered, that they gave 
him a note payable in one year because they 
said they had no money with which to pay it.

Q. Why didn’t you insist on interest; why wasn’t 
this note payable with interest? A. Because I 
didn’t ask for it.

Mr. Burtis: I object to that as immaterial,
The contract shows that it did not bear in-
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terest and it would not affect the case one 
way or the other, if your Honor please.

Q. You are sure that this was part of the con­
sideration? A. Our settlement was so, without in- 

_  terest.
Q. That was your settlement? A. Yes, sir.
Q. That is the best answer you can give to that? 

A. Yes, sir.
Q. Isn’t it a fact that this $225 was offered to. you 

to be paid only at the end of the year as $225? 
Wasn’t that part of the arrangement? A. No; the 
agreement shows plain enough it was part of that, 
because the agreement says if I sell my business, 
after this agreement is drawn a week or two weeks, 

_ the note is to be paid in thirty days; that shows 
plain enough it was in settlement.

Redirect examination by Mr. Burtis.

Q. Now, in answer to a question of Mr. Levitan’s 
you stated that prior to the making of this agree­
ment, you and the United Candy Company agreed 
that you should sell your eight shares at $150 a 
share? A. Yes, sir.

Q. Now, the original par value was $100, was it? 
30 A. Yes, sir.

Q. Now, I show you a paper, and ask you, if be­
fore the making of that agreement, you and the 
United Candy Company together made up this pa­
per to show the profits that were then existing in 
the United Candy Company? A. Yes, sir. Each 
of the partners had a copy.

Q. That was shown to Mr. Lichtman—he saw it? 
A. Yes, Mr. Lichtman.

Q. And the other gentleman—-I forget his name? 
40 A. Mr. Urdang.
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Q. And did they agree with yon that this paper 
contained a true statement of the amount of the 
profits that the United Candy Company had made 
up to the time that this statement was made up?

Mr. Levitan: I object to that as irrelevant 
and immaterial, what the profits were, be­
cause the contract provides for the considera­
tion at the time.

Mr. Burtis: Now, this is very material, 
to show that the stock was worth $150 a 
share.

The Witness: It was worth more yet.
The Court: There is no dispute about the 

stock being worth that much.
Mr. Burtis: Oh, yes; Mr. Levitan started 

in here to tell you that $995 was the value 
of the stock, and that that is why they gave 
him $995. It is our contention that the stock 
was worth more even than what we sold it 
for.

The Court: Well, I think I will hear that.
Mr. Burtis: I offer this statement in evi­

dence.
Mr. Levitan: I object to that on the ground 

that it is wholly irrelevant and immaterial. 
It is a written memorandum made before the 
written contract and has no bearing upon 
the issues in this case at all.

The Court: Well, it only has reference 
perhaps to the value of the stock, which 
seems to be in dispute.

Mr. Levitan: Well, the value of the stock 
is not in dispute. It is only the interpreta­
tion of the contract. We contend that in that 
contract it is written and speaks for itself, 
and the consideration for his reassignment is 
$995j for which we assign certain accounts.

10
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(The statement was thereupon admitted 
and marked Exhibit P-7.)

Q. Now, Mr. Bockian, the statement which has 
been offered in evidence shows that there was $2,100 
profits? A. $2,179, about $2,200.

Q. Now, as a stockholder of that company, at 
the time that this------

Mr. Levitan: Just one moment before your 
Honor admits this in evidence. This witness 
says it was made before this contract.

The Court: That you would have to dis­
prove.

Mr. Levitan: I would like to cross-exajnine 
on it before your Honor admits it.

20 Mr. Burtis: We served you with a notice
to produce.

Mr. Levitan: We have no copies of it and 
we say that it was never made with our 
knowledge.

The Court: I will let it stand and you 
, can disprove it if you like, I will take that

into account.

Q. Now, Mr. Bockian, this shows that there were 
30 profits of $2,179 at that time? A. When they took 

the inventory.
Q. Now, what proportion of that profit were you, 

as a stockholder at that time, entitled to? A. To a 
third.

Mr. Levitan: I object to that as irrelevant 
and immaterial, on the same grounds, if your 
Honor please, that we are going into a ques­
tion now to change the terms of this agree­
ment.

Mr. Burtis: Not at a ll; I do not propose 
to change this agreement.

40
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The Court: I don’t know how important 
these profits are, but he has already testified 
that he was a stockholder, owning eight 
.shares, or one-third of the company, and if 
he was entitled to one-third the Court can 
draw its own conclusion from that point on.

Q. Now, Mr. Bockian, in answer to a question of 
Mr. Levitan’s I understood you to say that during 
the week when you were in the United Candy Com­
pany’s place, you gave in your order, and the orders 
would be assembled together on the floor? A. Yes.

Q. And then some one of the corporation would 
estimate about what the order amounted to, and on 
that estimate you would pay? A. Yes; then they 
entered the goods, each box separate in that book, 
each item and the price, on so many pages.

Q. Yes. A. And they estimated the value on that 
pile and I have to give them so much on account, 
and the end of the week I pay the balance.

Q. Don’t go beyond that; that estimate was made 
before the goods were put on the wagon? A. Yes.

Q. And that amount, estimated, was paid to them 
before the goods were taken out; they would not let 
you have the goods unless you did pay that esti­
mated amount? A. Yes, sir.

Q. And that was supposed to mean the full value 
of those goods? A. Yes, sir.

Q. Now, then, so that on Saturday night when 
you came there if there was a very little balance 
then you paid it to them? A. Yes.

Q. And they would then tell you what that bal­
ance was, is that it? A. Yes, sir.

Q. And you would pay that balance? A. Yes, 
sir.

Q. Then they would give you receipted bills? A. 
Then they mark in the book paid.
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Q. Now, then, was that during the first part of 
the week that you had the seeing of that book? A. 
Yes, sir; on Saturday only.

Q. Did you, every Saturday night that you paid 
the bills up, object to the amount that they had 
charged on that book?

Mr. Levitan: I object to that as leading.
The Court: Yes, your question is pretty 

leading.

Q. What did you do every Saturday night when 
they showed you that book ? A. When they showed 
me that book I made crosses in the book and I com­
plained they overcharged me on a certain item so 
much and so much, and they say, “These are our 
prices, wTe can’t give it to you any cheaper.”

Recross-examination by Mr. Levitan.

Q. So you did look over the items of the accounts 
in these books before you paid them? A. Added 
them together; when the goods was on the floor, how 
much about that will make, sometimes they get f  10, 
sometimes $15, sometimes less or more.

Q. You said before that you never had any chance 
to look over the bills, except on Saturdays you 
looked over them. A. I mean to say now the same 
thing, that I didn’t look over the bills during the 
week, only on Saturday, when the week was over.

Q. You said before that on Saturday you looked 
over the bills? A. I looked over the whole book, 
over the books, all the goods I took during the week.

Q. There were some errors which were corrected 
on those Saturday nights, before you paid? A. 
They don’t want to correct anything; they said 

Q. Before the money was paid over? A. No.40
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Q. Now, you say that you would pay the approxi­
mate value of the goods; do you remember the first- 
bill of goods, which you got on the 7th of September, 
which was $397.16? A. I don’t remember that.

Q. And you paid on account of that $60? A. 
How do you know it, when the book is not pro­
duced?

Q. I am asking you the questions; don’t ask me. 
A. Well, I can’t say; áre you reading from every 
paper just the exact amount how much I pay; I 
can’t tell.

Q. On the 23rd of September you bought $349 
worth of goods and paid $6.50? A. On $300 I 
paid $6?

Q. Yes. A. No, sir; it never happened.
Q. On the 23rd day of September you bought 

$84; then you continued to pay on account from 
September 7th, you paid on the 10th $6.50, on the 
10th you paid $40, on the 16th $29, on the 11th 
$2.16, on the 11th you paid $257.41; isn’t that the 
way you paid for those goods? A. No, sir.

Q. Isn’t it a fact that you paid for those goods 
in many instalments and after you had ample time 
to examine the bills and figure them up carefully? 
A. No, sir.

Q. That is not so? A. No, sir.

David Follender sworn.

Direct examination, by Mr. Burt is.

Q. You are in the confectionery business, are you, 
Mr. Follender? A. Yes, sir.

Q. Here in Jersey City? A. Yes, sir.
Q. How long have you been in that business? A. 

Twenty-eight years.
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Q. Are you a jobber? A. Yes, sir.
Q. How long have you been a jobber? A. All the 

twenty-eight years.
Q. Are you familiar with the prices to jobbers 

of Big 5 gumdrops, ten-for-a-cent gumdrops and 
lolly-pops in the months of September and October, 
1914? A. You mean manufacturers’ prices?

Q. Yes. A. Well, it didn’t, to my estimation, 
it didn’t cost any more than 24 cents, and no less 
than 18 cents.

Q. From 18 to 24 cents? A. A variation from 
18 cents to 24 cents.

Q. What was the price of ten-for-a-cent gumdrops 
during that same period? A. The same price.

Q. If you had made a contract with a sub-jobber 
2 q to sell him Big 5 gumdrops at 1 cent per box over 

the market price in September and October, 1914, 
what would have been the price that you would have 
billed them to that sub-jobber?

Mr. Levitan: I object to that as an im­
proper hypothetical question.

The Court: Yes; I think he may answer 
what the price was.

Q. What would be the price of a box of Big 5 
30 gumdrops at 1 cent above the market in September 

and October, 1914? A. Why, if I would pay 18 
cents I would charge him 19, and if I pay 24 I would 
charge him 25.

Q. Then it would not have been 27 cents? A. 
No, sir.

Q. Would the price at 1 cent above the market 
at any time during September or October amount 
to 27 cents? A. No, sir; not to my estimation.

Q. What was the price of lolly-pops during that 
same period? , A. Forty cents.40
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Q. There are thirty-two boxes of lolly-pops to a 
case, are there ? A. Used to be thirty-two boxes and 
pay for thirty only.

Q. In October and September, 1914, there were 
thirty-two boxes to a case, were there? A. Thirty 
boxes you pay for and you get two extra.

Q. And 40 cents was the price? A. Yes, sir.
Q. And at 1 cent above the market price would 

the price at any time during September and Oc­
tober, 1914, have been as much as 43 cents? A. 
No, sir.

Q. Was there any difference in the price of Big 
5 gumdrops in August and September of 1914?

Mr. Levitan: I object to that as irrelevant 
and immaterial.

Q. I show you a bill, dated September 10, 1914, 
and ask you if that is a bill of where you bought 
Big 5 gumdrops?

Mr. Levitan: I object to that as irrelevant 
and immaterial, and not a proper method of 
proof.

A. This is a bill what I paid.

The Court: I think that may be some evi­
dence.

Mr. Burtis: I offer the bill in evidence.
The Court: I will admit it, and an ex­

ception may be noted.
(Bill marked „Exhibit P-8.)
Mr. Burtis: Now, if your Honor please, 

if Mr. Levitan will make no objection, I make 
an offer to show by this witness that the 
price of Big 5 gumdrops was the same in the 
month of August as it was in September and 
October, and I have some bills here showing 
those prices.
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Mr. Levitan : I object to the cost price as 
being irrelevant and immaterial, and not 
bearing upon this case.

The Court: Well, I think I will exclude 
them.

10 . 'Cross-examination by Mr. Levitan.

Q. Mr. Follender, you are a competitor of the 
United Candy Company? A. A competitor?

Q. Yes, a competitor; you are in the same line 
of business as they are? A. Yes.

Q. What was the average amount of gumdrops 
that you bought at a time? A. As much as I need.

Q. What is the average amount ; how many do 
you need? A. Sometimes I can get a hundred, 

^  sometimes I need five; a jobber buys from five up. 
Q. Well, as a rule you never buy more than twen­

ty-five or thirty or fifty boxes? A. How do you 
know ?

Q. I am asking you the question; answer my 
question. A. I am answering; I bought more than
500. *

Q. How is it on this bill you bought other ar­
ticles, from twenty to thirty, and gumdrops was 
110 ; what was the reason you bought 110 at a time?
A. Because I need them.

Q. Isn’t it because the market price went up after
that? A. No, sir.

Q. Are you sure about that? A. Not at that 
time.

Q. The market price never changed? A. Not at 
that time.

Q. When did the prices go up? A. Well, since 
last year.

Q. When did you give the orders on those gum- 
40 drops that were shipped in September? A. I gave
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the order Tuesday and I got it delivered in the next 
couple of days.

Q. Ordered and delivered at the same time? A. 
Yes, sure.

Q. Different manufacturers have different prices 
for their merchandise, have they not? A. Well, the 
highest is Henry Heide.

Q. Heide is the highest; they sell the best grade? 
A. It isn’t the best ; it is the highest.

Q. You don’t know what price Henry Heide was 
charging at that time? A. I don’t think it was more 
than that.

Q. Answer my question ; not what you think ; do 
you know? A. I wouldn’t swear to it.

Q. You don’t know? A. No.
Q. You never bought any lolly-pops from Heide, 

did you? A. From Heide?
Q. Where did you get your lolly-pops from? A. 

There is only one that makes lolly-pops.
Q. Who is that? A. Bradley & Smith in Con­

necticut.
Q. You haven’t got any bills for the prices that 

you paid for lolly-pops? A. I haven’t any amongst 
here ; I didn’t bring any bills here.

Q. The price of lolly-pops is quoted at 40 cents 
plus freight? A. To the jobber?

Q. The jobber always pays the freight on lolly- 
pops? A. Yes.

Q. What is the freight on a box? A. One cent or 
a trifle over.

Q. As much as two cents? A. No.
Q. How much? A. One cent.
Q- Over a cent, isn’t it? A. Sometimes.
Q- It is always over a cent, isn’t it, on lolly-pops? 

A. Not always.
Q. IsnT it 48 cents for thirty-eight boxes? A. 

There is no fixed freight; as much as the company 
charges.
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Q. The company charges one rate; isn’t that so 
A. It is according as how the goods is heavy; some­
times it costs more on another railroad, you paid 
more than 15 cents.

Q. The freight does not appear on the bill? A. 
The jobber pays always the freight, yes.

By Mr. Burtis.

Q. But, as I understand it, you get two boxes 
free, and that will pay the freight? A. That pays 
the freight, yes.

By Mr. Levitan.

Q. Those free boxes are given then for display 
purposes, aren’t they? A. No, sir.

20 Q. The market price when quoted never take into 
consideration the free boxes? A. Two boxes are 
free.

Q. The free boxes are given instead of the dis­
count? A. No; you get the discount, too.

Q. You don’f get any discount on lolly-pops? A. 
I do get a discount on lolly-pops and a free case, 
too.

Q. These free boxes are given instead of addi­
tional discount, aren’t they? A. No, sir.

30 Q. They are not? A. I am getting a discount be­
sides the free boxes.

By Mr. Burtis.
Q. What is the amount of discount that you get? 

A. Two per cent., ten days.

By Mr. Levitan.
• Q. What is the custom in the jobbers trade on 

4 0  the market price; do they consider the free boxes oi 
do they consider the price on the regular boxes? A. 
This is bonus for the jobber.
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Q. What? A. The two boxes are bonus to the 
jobber.

Mr. Burtis: The plaintiff rests.

Mr. Levitan: Well, if your Honor please, 10 
I move for a nonsuit on the following 
grounds:

First, that the plaintiff has not made out 
any case, in that he has failed to show that 
the contract was broken by the defendant.
The law is well settled on the question of 
contracts. In order to be a breach such as 
would entitle the plaintiff in this case to 
vacate or terminate the agreement it would 
have to be one of the essentials of the agree- 20 
ment. Here we made a contract, the essence 
of which was to supply the plaintiff with 
candy at a certain price, and he on his part 
agreed to be in our employ for one year.
Now, the plaintiff comes into this court and 
sues for damages on that contract, and ad­
mits on the stand that he has terminated his 
agreement at the expiration of four weeks. 
Clearly that states him out of court.

Assuming, on his part (he is entitled to 3 0  

every benefit that his testimony in court now 
can receive), that we overcharged him on an 
item of two or three dollars; would your 
Honor think that that would be a sufficient 
ground for him to break his contract and 
quit an agreement which had to run for a 
year? The situation, if your Honor please, 
is exactly the same where one man agreed 
with another to pay a thousand dollars to a 
builder to build a house; now, the house is 40 
completed, with the exception of the shutters
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Abraham J. Goldstein—Direct.

not being on, and the owner then refuses to 
pay. Clearly the breach there on the part 
of the builder is not of such a nature that 

, would go to the essence of the contract, and 
therefore the owner could not recover for the 
breach.

I submit to the Court as an additional rea­
son that there should be a nonsuit on the 
note, that the note contains no consideration, 
inasmuch as it says on the face of it that the 
note was subject to the conditions of the 
agreement. The contract says that he was 
to be employed for one year from date; that 
was the consideration of that note under the 

2 q agreement, and therefore, where the plain­
tiff failed to perform his part he is not en­
titled to recover on that.

I move, if your Honor please, that on any 
one of these grounds the plaintiff is entitled 
to a nonsuit.

The Court: I think I will hear the de­
fense.

^  The Case of the Defendant.

Abraham J. Goldstein sworn.

Direct examination by Mr. Levitan.

Q. Mr. Goldstein, where do you live? A. 4i 
Duman Avenue.

Q. Do you know Mr. Bockian, the plaintiff in this 
suit? A. I know him a little, yes.

40 Q. Have you ever had any business with him?
A. No, sir.
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Q. Do you remember making any agreement with 
him in the year 1914? A. No agreement.

Q. What business did you have with him? A. 
I rent him a store.

Q. When? A. On October, 1914.
Q. What was the first time he spoke to you about 

renting that store? A. Well, my real estate de­
partment is generally conducted by my daughter, 
and she does-----

Mr. Burtis: I object to any testimony by 
this witness of what his daughter said.

A. —she transacted this particular business.
Q. Did you ever speak to Mr. Bockian? A. Yes, 

sir.
Q. What was the first time you spoke to him? A. 

It was previous he rented the store October 10th, 
1914, that was the time his rent began, and pre­
vious to this, some days before that he rented the 
store, I couldn’t say what day.

Q. Do you remember referring to your books and 
telling me the date when you had the first con­
versation with him as you recollect it, some time 
before the first of October? A. No, I don’t.

Q. Do you remember telling me at the time, 
several months ago, at the last trial, that the first 
conversation you had with him was on the 26th of 
September, 1914?

Mr. Burtis: I object to that on the ground 
that it is leading. I think that is mani­
festly unfair.

Mr. Levitan: Well, the witness is under 
subpoena; he has no interest whatsoever in 
the case.

The Court: That is rather leading.
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Q. Mr. Goldstein, can you recall the first day 
that you talked with Mr. Bockian about this rent­
ing? A. I don’t recollect ; the only thing which 
I do recollect is this, Mr. Levitan called me up some 
time ago, and he asked me what date Mr. Bockian 
rented the store, and at that time I asked my 
daughter about it; she has got charge of this par­
ticular department, and she told me about that.

Mr. Burtis: I object to what the daughter 
told him.

Q. Tell the Court what you told me as a re­
sult of your inquiry?

Mr. Burtis: I object to what he told Mr. 
Levitan, because that would not be binding 

^  on the plaintiff.
The Court: Yes, that would be hearsay 

evidence.
Mr. Levitan: Only as to the date.
The Court: Yes, but this gentleman got 

all his information about that from his 
daughter.

Q. Do you remember when you had the first con­
versation with Mr. Bockian about the renting of 
the store, how many days before the first of 
October?

Mr. Burtis: I object to that as an unwar­
ranted assumption of a fact.

Q. How many days before the 10th of October? 
A. As a matter of fact he rented the store from my 
daughter but he spoke to me a couple of days before 
that.

Q. Before the 10th? A. Two days before the 
1 0 th, before he rented the store, the rent I said was40
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to begin on the 1st, and he rents it on the 15th of 
October.

Q. How long before that did yon rent it to him?
A. Well, probably a week or two before ; I couldn’t 
say.

Q. And he spoke to you, you said, how long before j« 
he rented the store? A. About a day or two days ;
I don’t remember; as much as I could recollect.

Q. Your daughter, you say, has a record of the 
time that you rented the store? A. Yes, sir.

Q. What is your daughter’s name? A. Minnie.
Q. Just fix the time, how many days before the 

actual leasing that you talked to Mr. Bockian for 
the first time? A. I told you before, from a day or 
two days.

Q. You are sure about that, are you? A. Yes. 20
Q. How many times did you speak to him all to­

gether? A. Once or twice.
Q. When you say a day or two days, do you refer 

to the first time or the second time? A. The first 
time.

Cross-examination by Mr. Burtis.

Q. You mean a day or two days before the 1 0 th 
of October? A. No, that was a day or two days 
before he rented the store ; the rent begins on the 
10th of October.

Q. He went into possession on the 10th, is that 
it? A. Yes, sir.

Q. And it was a day or two days before that that 
the renting was made, is that it? A. No, it was 
about a week or two weeks; I couldn’t say.

Q. About a week before the 1 0 th the letting was 
made? A. Yes.

Q. And then a day before that he had some little 
talk with you? A. Yes, sir. 10
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Q. That would bring it at the most it would he 
one of the last days of the month of September? 
A. About that.

By Mr. Levitan.

Q. Do you remember giving me over the telephone 
that date as September 26th, the date of your con­
versation?

Mr. Burtis: I object to that as leading
and entirely improper.

The Court: Well, he got his information
from his daughter and he gave you that
information that he received from his
daughter.2ft 8Mr. Levitan: If your Honor will pardon 
me, I desire at this time—I forgot for the 
time being—to state my objection to your 
Honor’s ruling on the motion for a nonsuit.

Peter J. Burke, sworn.

Direct examination by Mr. Levitan.

30 Q. Where do you live? A. Jersey City.
Q. What street and number? A. 47 Bidwell 

Avenue.
Q. What is your business? A. Salesman.
Q. For whom? A. Henry Heide, New York City. 
Q. How long have you been employed by this 

concern? A. Seventeen years.
Q. What do you sell? A. Oh, I sell all kinds of

goods.
Q. Do you sell gumdrops? A. Yes, sir.
Q. Do you sell lollypops? A. No, sir.40
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Q. Just gumdrops? A. And assorted chocolates.
Q. How many boxes of gumdrops have you sold 

in your experience? A. Thousands.
Q. Do you remember selling any goods to the 

United Candy Company during the months of Sep­
tember and October, 1914? A. Yes.

Q. Do you know from your own knowledge what 
the market price was of gumdrops during the 
months of September and October, 1914?

Mr. Burtis: I object, unless I have an op­
portunity to examine him as to his qualifica­
tions.

By Mr. Burtis.

Q. I Understand you are a salesman for the Heide 
Company? A. Yes, sir. 2 0

Q. You have nothing to do with the manufactur­
ing of the candy? A. No.

Q. Where did you get your experience or informa­
tion as to the market prices? A. From the office.

Q. Then the testimony that you were going to 
give would be the amount that you as salesman 
were allowed to sell Heide’s candies to your cus­
tomers for, is that it? A. I am not allowed to
sell any amount; I sell anything that they want 
to buy. 30

Q. But the prices were fixed by the office? A. 
According to the market,

Q. How do you know that they are fixed accord­
ing to the market? A. I know that because they 
change so often with the market.

Q. Just answer my question; you get a price list 
rom the Heide people, do you not? A. Yes.

Q. And you must follow that price list? A. Yes.
Q. If you go to a customer and he wants to buy 

5 gumdrops of the Heide manufacture, you got 4 0
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to sell it to him at the price that they have given 
you? A. Exactly.

Q. You don’t know what somebody else might 
sell those for, do you? A. It is none of my busi­
ness.

Q. All you know is what the Heide Company 
price is? A. Yes, sir.

Mr. Burtis: I object to this man, as to his 
qualifications to qualify as to the market 
price of gumdrops.

By the Court.

Q. Do you know anything about the price of 
these articles outside of your own manufacture? 
A. Yes.

20
Mr. Burtis: He just said he didn’t.
The Witness: You just asked me about 

the price paid and I said it was none of my 
business.

By Mr. Burtis.
Q. I asked you if you know what other people 

were selling Big 5 gumdrops for and you said you 
didn’t know. A. No, I did not. I didn’t get that 

30 right, possibly.
Q. I ask the stenographer to go back and read 

the last question that I asked him.
(The answer was read to the witness as 

follows: Q. All you know is what the Heide 
price is? A. Yes, sir.)

Q. Have you ever bought any gumdrops in the 
open market? A. No, I have not.

Q. Do you know what the price of gumdrops in 
the open market was in 1914? A. Yes, 26 cents.40
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Q. Is that Heide’s price? A. Yes.
Q. Can you tell me any other firm that was 

charging 26 cents in October and September, 1914? 
A. I don’t think that I can recall that.

Q. Didn’t your firm ever sell the United Candy 
Company in October and September, 1914? A. I 
won’t swear that they sold them gumdrops in that 
particular month.

Q. You are selling to them now? A. Off and on 
all the time.

Q. Now you are selling to them? A. I have been 
selling to them for the last few years.

Q. What are you selling them now for? A. 26 
cents.

Q. Isn’t it a fact that the market price now is 
the highest it has ever been for the last few years? 
A. No, sir; it is not.

Q. Doesn’t the market price depend upon the 
trade conditions? A. Not always, no.

Q. Hasn’t it a great deal to do with it? A. 
No more than corn products mostly.

Q. And aren’t they higher to-day than they were 
for the last two years? A. No; about the same 
thing.

Q. Was the price any different in August, 1914, 
and September, 1914? A. Why, the price from 
August 22nd to about October 1 2 th was about 26 
cents, then it dropped to 25.

Q. That is Heide’s price? A. Yes.
Q. What is it that causes you to so forcibly re­

member the prices in 1914 between those dates?
Mr. Levitan: I object to that as improper 

cross-examination. The purport of this ex­
amination is to test this man’s ability as an 
expert.

The Court: I will allow it.

10

20

30

40



72

Peter J. Burke—Direct.

Q. Do you know the Novelty Candy Company? 
A. Yes, sir.

Q. Are they a big concern? A. Well, fairly big.
Q. They sell Big 5 gumdrops? A. Yes.
Q. If they sold 250 boxes of 5-pound Big 5 gum- 

drops at 18 cents a box in August, 1914, were they 
selling at the market? A. No, sir.

Q. Then they were giving them away, were they? 
Do you know S. Fischer & Company?

Mr. Levitan: I object to that.

Q. Do you know S. Fischer & Company? A. Yes, 
sir.

Q. Do they deal in Big 5 gumdrops? A. Pos­
sibly they do.

Q. Then in October, 1914, if they sold Big 5 gum­
drops at 24 cents would they be giving them away?

Mr. Levitan: I object to that as improper 
examination.

Q. Were they selling below the market? A. 
Why, I don’t know how they regulate their prices.

Q. I am asking you whether they were selling 
below the market if they sold at 24 cents? A. I 
would figure it that way.

3 0  Q. Do oyu know the Two-Star Confectionery 
Company? A. Ifes.

Q. They are one of the largest dealers in Big 5 
gumdrops, aren’t they? A. No.

Q. But they deal in them? A. Yes.
Q. In large quantities? A. In some places, yes. 
Q. I show you Exhibit P-3 and call your atten­

tion there to Big 5 gumdrops at 19 cents a box, 
and that is in September, 1914; were they selling 
under the market? A. Yes, sir.

Q. Then everybody except Heide in September 
and October and August, 1914, were selling below

40
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the market, weren’t they? A. They weren’t figur­
ing their goods.

Q. Who fixes the market prices—the Heide Com­
pany? A. No.

Q. Do you know the Arlington Candy Company on 
Paterson Avenue, West Hoboken? A. Yes, sir. jq

Q. Do you know the Novelty Candy Company?
A. Yes, sir.

Q. I show you a bill of the Novelty Candy Com­
pany and to that, Big 5 gumdrops at 18 cents a box; 
were they selling below the market? A. Yes, sir.

By the Court.

Q. Is there any difference in the quality of gum- 
drops? A. There is no large difference.

Q. They just differ in price? A. Well, there is 20 
a difference in the way the goods are put up; they 
are put up in cheaper boxes and packed up by 
cheaper people, packed in a cheaper way; gumdrops 
would not vary much one way or the other in 
quality; these people don’t figure; I find it as a rule, 
my experience is, that the majority of those manu­
facturers used the gumdrops as a leader; they prac­
tically give them away in order to get other busi­
ness; that is the whole thing in a nutshell.

30
By Mr. Levitan.

Q. Without any regard for the market price? A,
Yes, sir. We have an instance of where the market 
price to-day is 26 cents—if this evidence is any 
good here—the Novelty Candy Company is filling 
some orders at 2 1  and 2 2  cents. What is their idea?
In order to get business in their other lines, they 
are really giving goods away at a loss, as an induce­
ment.
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By Mr., Burtis. *
Q. Can you give me the name of one other manu­

facturer of Big 5 gumdrops that in September and 
October, 1914, was charging 26 cents a box? A. I 
don’t think I can, because as a rule it is pretty 

10 hard to keep track of these bills and prices; we have 
to depend on the jobber.

Q. The only one that you can tell me is Heide 
that you know of? A. That I can recollect at this 
time.

By Mr. Levitan.
Q. How many gumdrops does Heide sell in a 

week, as compared with those other dealers? A. 
We probably turn out as many as any of the lead- 

^  ing concerns.
Q. Would the selling price billed on a bill in Sep­

tember be any criterion of the market price at that 
time? A. No; we change according to the market.

Q. Is it customary in your business to buy goods 
in advance and bill them at a later date according 
to the prior prices? A. No, sir; we do not do that.

Q. You don’t do that? A. No.
Q. Do you know whether other houses do that? 

A. I believe they do.
^  Q. In this case the prices billed in September 

would be according to the prices at the selling date, 
August or whatever time prior to that the order 
was taken?

Mr. Burtis: I object to that.
The Court: I think I will overrule the 

question as relating to this particular in­
stance.

Mr. Levitan: Exception.
40
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Cross-examination by Mr. Burtis.

Q. As a matter of fact, in 1914 you were em­
ployed as shipping clerk with Heide, weren’t you?
A.. No, sir; I was not.

Q. How long is it since you gave up that position 
as shipping clerk with Heide? A. Why, I have 10 
been salesman now for six and a half years.

Q. And before that you were shipping clerk? A.
A. I was, yes.

Q. And as salesman, as I understand it, you are 
given, from day to day or week to week, a sales slip 
or price slip according to the market, and you have 
no discretion whatever in changing those prices?
A. No, I don’t make any of the prices; the house 
does that.

Q. If you come in to me and solicit an order, 20 
you have got to sell at the prices on that sales 
slip ? A. Exactly.

Q. So that there is no occasion for you as a sales­
man for Heide to familiarize yourself with the 
market conditions at all, is there? A. Oh, yes, 
there is.

. Q. Where, if you have no discretion? A. Don’t 
you suppose we talk over those things at the office?

Q. You don’t fix prices, do you? A. I know, but 
I have always to report to my house the prices of 30 
other houses and we go over the figures and we see 
where we are.

Q. You have to report prices to them? A. Al­
ways.

Q. And you have invariably been under the 
Heide’s price, haven’t you? A. Sometimes.

Q. Haven’t they always been so? A. I wouldn’t 
say that.

Q. Can you tell me the name of one single house 
that has ever charged more for Big 5 gumdrops 10 
than Heide? A. Yes.
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Q. Who? A. I got one, I believe, one in Brook­
lyn, who charged 27 cents.

Q. Tell me the name? A. W. W. Debevoise, I 
believe.

Q. Is that the first quality? A. Yes, some.
Q. And that is the first time you found any house 

charging more than Heide? A. I wouldn’t say 
that.

Q. Can you point me to one other instance of any 
other house charging more than' Heide? A. I 
wouldn’t say that; I have no case right now.

Q. Because that is the only one? A. Well, we 
have one with the Novelty Candy Company. They 
are asking 28 cents for sugar roller tenners gum- 
drops.

2 q. Q. I am asking you about Big 5. A. That is in 
the same list.

Q. Have you got your price list for August, Sep­
tember and October, 1914? A. No, sir; not here.

Q. Is it in existence? A. Yes, sir; I got a little 
memorandum.

Q. Were you subpoenaed to come here? A. Yes, 
sir.

Q. You knew for what purpose they wanted your 
testimony? A. I found it out Tuesday morning. 

oq Q. You knew that you were to testify as to the 
value of Big 5 gumdraps in September and Octo­
ber, 1914? A. Yes, sir.

Q. And yet you did not bring this price list? 
A. I looked it up on a memorandum.

Q. You did not think it worth while to bring 
the original? A. No.

Q. Didn’t you know that the memorandum you 
have in your hand would be of no value here? A. 
Well, I am talking under oath here, and I swore 

0̂  ̂ that the price was 26 cents.
Q. Henry Heide packs all its goods in tin boxes, 

doesn’t it? A. No, sir.
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Q. Well, they pack them in better boxes, don’t 
they, than the other fellow? A. Paper boxes only.

Q. Any better ones? A. I believe they are 
packed up better, as I said, and tied better.

Q. And done up more tastily, and that adds to 
the cost, does it not? A. I believe'it does, yes.

Q. So that that accounts for the difference in the 
price) does it not, between Heide and the others?
A. Well, I should think that has got to be taken 
into consideration.

Q. That should be taken into consideration? A.
Yes, sir.

Q. So that Heide’s prices are not a fair criterion 
of the market value? A. I would not say tha,t.

Q. Unless one takes into consideration this bet­
ter packing and better quality of boxes? A. Well, 2 0  

we have always made it an object in our house 
to put everything out in good condition.

Q. To do everything better than the other fellow?
A. Yes.

Q. It has always been the boast of Heide that 
they put out goods a little better than the other 
fellow? A. In better condition.
1 Q. And for that reason they charge a little more?
A. I wouldn’t say on a ll; we have on some things.

Q. In 1914 you charged a little more? A. We 
charged 26 cents.

Q. And you charged more than the other fellow?
A. According to the market value, yes.

By Mr. Levitan.

Q. And the prices that you charged were the 
market prices at the time? A. They were regu­
lated according to the market at that time.

Heariug adjourned to June 30,1916, at 10 
A. M. 40
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Jersey City, June 30, 1916.

Hearing resumed this day at 10 o’clock 
A. M.

B enjamin D. Urdang sworn.
10

Direct examination by Mr. Levitan.

Q. Mr. Urdang, where do you live? A. Jersey 
City.

Q. What street and number? A. 206 Ogden 
• Avenue.

Q. Y.ou are an officer of the United Candy Com­
pany? A. Yes, sir.

Q. Do you know Mr. Bockian? A. Yes, sir.
20 Q. Do you remember the occasion when this con­

tract had been signed, the contract between Bockian 
and the United Candy Company? A. Yes, sir; 
September 8 th.

Q. What happened after the contract was signed? 
A. Well, he say that is for three weeks------

Mr. Levitan: Just pardon me one minute. 
If your Honor please, just to give an out­
line of the facts in the case, so that your 
Honor can get the gist of it. The suit, your 
Honor recalls, is for damages for breach of 
this contract; they claim on a series of items 
under this contract we overcharged them for 
gumdrops and lollypops, and the contract 
provides that we are to charge one cent over 
the market price. Our contention is that we 
charged them one cent over the market price; 
and the second contention on the claim in 
this case is for $450, $225 being for liquidated 
damages and $225 on the note; our defense 
as to the note and the damages is that they40
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are the same thing, that the $225 as liqui­
dated damages and the note are the same ; in 
fact the note was given as liquidated dam­
ages.

Q. Now, Mr. Urdang, after the contract was 
signed what happened? A. Well, he was supposed 
to me, Mr. Bockian that made the agreement with 
us, that he was supposed to be with us for one 
year after we bought his shares, when we bought 
his shares he went to work with us again as sub- 
jobber— —

Q. Never mind that; just tell us after this agree­
ment was made what happened. A. This is why 
the agreement was made, because we wanted him 
to stay with us and to remain as a sub-jobber with 
us.

Mr. Burtis: I object to that on the ground 
that the contract speaks for itself.

The Court: Yes.
/

Q. Well, what happened after the contract was 
signed? A. What happened after the contract was 
signed, after three weeks, you know when he was 
with us, he left us and he started in business for 
himself. 3 0

Q. Did you sell him the candy in accordance with 
the terms of the contract?

Mr. Burtis: I object to that on the ground 
that it is not proper proof whether they 
carried out the conditions of the agreement.

The Court: He can tell what he did.
Mr. Levitan: I will withdraw that ques­

tion.

Q. What did you do after the contract was 0̂ 
signed? A. After it was signed, well, he was to
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take out goods from us and I used to put in the 
book------

Mr. Burtis: I object to that on the ground 
that to show what was charged they ought 
to produce their books and they will show.

10 The Witness: Well, the book is right here
in the office.

Q. Did you make any entries of the transactions 
* between you and Mr. Bockian in that look? A. 

Certainly, I used to make them.
Q. Where is that book? A. That book was only 

a memorandum book like for sub-jobbers and at the 
end of the week when it is made up we can throw 
it away.

20 Q. Where is that book? A. It is in the court 
here; it was in the same book when Schuchman was 
in the same case; it was a memorandum book and 
we used this for different purposes after. You see, 
this was in the store, and the memorandum book, 
the account was in that book, and after this one 
was mislaid right here in this court.

Q. What prices did you charge Mr. Bockian?

Mr. Burtis: I object to that.

^  A. According to the agreement.
Mr. Burtis: I object to that on the ground 

that it is improper proof.

Q. What are your specific duties with the United 
Candy Company? A. I am in this line of busi­
ness seven years already.

Q. What is your part of the business? A. My 
part of the business, I look over bills and I am 
signing checks, looking over sub-jobbers and mark 
down sub-jobbers’ prices, and after we start we try40
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to figure out what he will have to pay, you see, I 
have to figure that, I give him the bottom figure on 
the payments, and I give him the book and he makes 
a check and pays the balance.

Q. You are also an officer of the United Candy 
Company? A. I am president and secretary.

Q. Who had all these dealings with Mr. Bockian? 
A. Well, he had dealings with everybody, only per­
sonally I used to mark down when he was to take 
the goods and I used to mark down in the book 
when the week is over, and he used to look over 
the book like everyone; we have more sub-jobbers, 
but everyone looks over; in the week time every­
body is busy, they are going out for orders, and 
they only come in and take the orders and it is 
marked in and I put on the prices; then at the end 
of the week, Saturday, everybody comes in to pay, 
we have such customers like these, they straighten 
up what is credited, cash collection wagon collec­
tions, you know, we used to deliver, too, and if they 
pay anything, everything we put in the book, and 
then when the week is out we check them out and 
receive the balance; that is all it is.

Q. Now, Mr. Urdang, did you buy any goods 
during the months of September and October, 1914? 
A. Yes, sir; in September I bought goods.

Q. Did you buy lolly-pops? A. Well, yes.
Q. Did you buy gumdrops? A. Yes.
Q. At that time were you familiar with the mar­

ket prices? A. Yes, sir.
Q. How much did you charge Mr. Bockian? A. 

A penny a box above the cost price, that is, above 
the market price.

Q. Did you ever charge him any more than one 
cent? A. Not a cent.

Q. At any time? A. Why should I do that; be­
cause he was a good customer and we would make

10
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40
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on him a thousand dollars that year, we would 
make $25 some weeks; what is the use of overcharg­
ing a man; you can gain 50 cents a day and lose 
a good customer like this; it is foolishness. Even 
he had to say all right, “Is this the prices?” this 

a way, he wouldn’t believe it, and he used to take 
the bills and see these prices on Saturday night 
when he used to pay. I used to show him the book 
to convince him and I say, “Here is the bill, so that 
you witness that I won’t overcharge you,” and when 
everything was all right he paid; that is all.

Q. Did he ever object, Mr. TJrdang, that you were 
overcharging? A. I never heard him do that, be­
cause he had no ground to do that, I was trying to 
treat him right and I was trying the best for him;

20 WaS °n^  ŵo or three weeks with us; with a 
plain customer, an ordinary customer you would 
make $ 2  a week, and I would not try to do him like 
he claims; we wanted to keep him as a customer, 
he was a good customer.

Q. If he remained with you folks you were going 
to make a profit on him? A. A profit about $1,200. 
At least a thousand dollars in a year.

Q. During the few weeks that he was with you 
you sold quite a good deal of goods to him? A. 
Yes, we sold about $350 or $400, and the pennies 
and two cents amounts to a large lot.

Q. Did he ever notify you that he was going to 
quit? A. He came on Monday and he took in the
orders; he says, “Boys------”

Q. What Monday was that, do you know? A. 
That was the Monday before he left; it was about
the 3rd. He picks up------

Q. What day did he leave? A. He left on the 
3rd, I think.

Q. How many days before he left did he have any 
talk with you? A. He never had any talk; he came40
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in and asked me yet, he says, he was on good terms 
yet, he says, “Will you allow me to be in your place 
Tuesday and order goods?” I says, “What is the 
matter?” He says, “I am going to start in for my­
self,” that the salesman don’t know him and don’t 
know their place; he called only one day, and that jq 
was Tuesday, he used to come to me and he was 
asking me I should allow him to do that; I say, “No,
I tell you right straight,” I say, “No, because you 
don’t do right; you agreed to stay with us for one 
year, you broke your contract; what notice is that; 
and it is not nice, anyhow.” He said it was his in­
tention to go in business right away, only he 
couldn’t do that.

Q. On Tuesday did he have any further talk about 
leaving? A. Not leaving, no. He says he is going 2 0  

in business for himself and that is all. We have 
another partner yet, and he shook hands with him 
yet; and he said, “I suppose, George, you have noth­
ing against me and I like everything.”

Q. Was anything said at that time about the 
note? A. Well, Mr. Lichtman told him.

Q. Were you there at the time? A. Yes.
Q. What did you hear Mr. Lichtman tell him?

A. He is president of the corporation.
Q. Tell us what you heard? A. Mr. Lichtman 

told him, “Bockian, you know that that agreement 
we have with us is for one year; now, just figure it 
up if it is possible for you to lose $225 to go in busi­
ness for yourself” ; he says, if he will go in business 
for himself he will make a thousand dollars, and 
what he makes it is clear profit, besides, he says, 
maybe he will work up his business more and more 
and he will take in sub-jobbers like we are doing, 
and in this way start in to make money, and then 
he could afford to lose $225, because he could make 
more than that. You can’t keep the man back.

10
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Q. Did Mr. Lichtman tell him------
Mr. Burtis: Don’t lead.

Q. Did you hear Mr. Lichtman say anything else 
to him? A. No, I don’t remember; it is two years 

IQ already.
Q. Bockian testified that he demanded his money, 

and that it was refused? A. Demanded his money?
Q. Yes. A. How can he demand his money?
Q. Did he ask for any money at any time? A. 

Never.
Q. Did he say anything about being entitled to 

$225? A. No.
Q. Or any other sum? A. What he said was, he 

says, “I am willing to leave $225,” and he knew that 
2 0  he was going to lose $225 by leaving the United 

Candy Company; he says it pays him to lose $225, 
because he will make three or four times as much; 
he says we make money on him and right away he 
will take in sub-jobbers, they will pay the rent, 
and he pays only $15 and $12 rent.

Q. How much wages did Mr. Bockian draw at the 
time of the incorporation ? A. First, we started off 
with $2 0 , and when he left he had $2 2 .

Q. Were the profits ever figured up by the cor- 
3 0 ’ poration and found to be a hundred per cent.? A. 

Oh, no.
Q. Did you ever know that they declared any 

dividend? A. This corporation has no dividends 
anyhow, because we have in our corporation min­
utes which says after $1 0 ,0 0 0  it is no dividends; 
we have the minutes right here.

Q. Mr. Bockian testified that the corporation de­
clared a dividend, which was over 100 per cent. A. 
We can’t declare no dividend, because it is up to 

4 0  $10,000 no dividend; even if it is $9,000 we can’t
declare no dividend. Another thing is, the first
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year we were in business we did not make a cent; 
to start in business, fixtures cost money arid you 
have to buy horses and everything when you start 
in, then you can’t figure up profits, because all busi­
ness is credit business.

Q. Did you have any other conversation with Mr. 
Bockian, other than what you stated to the Court? 
A. No.

Cross-examination by Mr. Burtis.

Q. If I understand correctly your testimony, if 
Mr. Bockian had remained with the United Candy 
Company for a year, you figured that the profits to 
the United Candy Company would be over $1,200? 
A. Would be a thousand or $1,200.

Q. And possibly more than that? A. If he would 
sell more we would make more.

Q. And that you figured on a basis of charging 
one cent above the market? A. At one cent and 
two cents and three cents.

Q. That is, if you had charged him according to 
the terms of the contract? A. Yes, sir.

Q. So that if you charged him two or three cents 
above the market your profit would have been two 
or three times greater, wouldn’t it? A. Why?

Q. Well, if you did make $1,200 legitimately un­
der the contract, and you overcharged him two or 
three cents, you w'ould make two or three times 
that profit, wouldn’t you? A. What do you mean?

Q. If you make $1,200 a year charging one cent 
above the market ? A. Yes.

Q. And if you charged three cents above the mar­
ket you would charge three times? A. I suppose 
it is like you say.

Q. In your opinion the cost to the United Candy 
Company of this candy was the market price, is that 
it? A. Yes, sir.
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Q. So that in all your testimony there is no dis­
tinction between the cost price and market price, 
is there? A. No, it is the market price; it is not 
the cost price.

Q. They are one and the same thing? A. It is 
-(ft not the same thing.

Q. Well, in your testimony did you mean to have 
them as one and the same thing? A. No, not the 
cost, the market; that means the market price that 
I would have to pay ; for instance, I buy to-day an 
article which is worth 1 0  cents, and to-morrow it 
is worth 15 cents, that means the cost, and I have to 
charge him 16 cents, that means the cost, the mar­
ket it is 15; that means the cost and 1  cent a box 
above cost.

2 0  Q- What was the market price of Big 5 gumdrops 
in the month of August, 1914? A. I don’t know 
how much was the market at that time, you know, 
when I put on the cost and everything-----

Q. You don’t know; do you know or do you not? 
A. All right.

Q. Do you know or do you not? A. I don’t know 
how much the market price was at that time; I 
didn’t have to know that.

Q. Do you know what the market price of Big 5 
3 Q gumdrops was in the month of September, 1914? 

A. I don’t know, only by finding out through hav­
ing the gumdrops; I had to find out about them 
gumdrops that it was 26 cents ; before Mr. Bockian 
started in I didn’t know, I didn’t keep any records, 
he didn’t even pay last week’s bills or anything.

Q. Just answer my question. Was there any 
marked increase in the price of Big 5 gumdrops 
from August 1, 1914, to October 1, 1914? A. Yes.

Q. What was that increase? A. It was a big in-
40 crease.
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Q. How big? A. Well, I think it was 25 or 20 per 
cent., I don’t know how much; at that time gum- 
drops was very high.

Q. Let us have it in pennies? A. About 5 or 6 

cents above.
Q. If you don’t know what the market price of ^  

Big 5 gumdrops was in August, how can you tes­
tify there was an increase? A. Why, I find out;
I must find out them gumdrops, how much it was, 
and I would go according to that; from Heides 
there, the cost, I don’t know that.

Q. Well, then, your testimony now is that the 
market price in September was 26 cents is based 
on information that you obtained from Heides; is 
that it? A. Yes, sir.

Q. And nothing else? A. Nothing else; I don’t ^  
know anything else.

Q. I show you a paper, and ask you if that is a 
signed bill to the United Candy Company from the 
Novelty Candy Company? A. Yes, sir.

Q. Did you pay that bill? A. I don’t know.
Q. I call you attention to the fact that on August 

27th, and practically the first of September, that 
you paid 18 cents a box for Big 5 gumdrops.

Mr. Levitan: I object to that on the ground 
that the price in August is no criterion of 30 
what the price was in September.

Mr. Burtis: This was three days before.
Mr. Levitan: That makes no difference; 

the market is fluctuating every day.
The Court: I think I will hear the testi­

mony.
Mr. Levitan: Your Honor will note my 

objection.

Q. Will you swear that on the 27th of August, 40 
1914, the United Candy Company did not buy 250
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five-pound boxes of Big 5 gumdrops at 18 cents a 
pound from the Novelty Candy Company?

Mr. Levitan : I object to that as irrelevant 
and immaterial, for these reasons: in the 
first place, whether we bought 1 0 ,0 0 0  boxes 

10 in August, the issue here is what the market
price was at the time we sold these gumdrops 
to Bockian.

Mr. Burtis: I now offer this bill in evi­
dence.

Mr. Levitan : I object to that as incompe­
tent, immaterial and irrelevant.

The Court: Well, I think that this may 
be received; it may be some evidence of the 
value.

20 Mr. Levitan : Your Honor will note my
objection.

Q. Do I understand you to say that at no time 
while Mr. Bockian was buying from the United 
Candy Company did he ever complain about the 
prices that you were charging him for this candy? 
A. Never.

Q. This testimony then that he checked off this 
book, the items, and called them to the attention 

30 of the United Candy Company is not true, is that it? 
A. No, not true; I testified no.

Q. You were the only one representing the United 
Candy Company that ever had any dealings with 
Bockian as to the prices that were charged? A. 
Yes, sir.

Q. So that if he had made any complaint to any­
body it would have been a complaint made to you, 
is that right? A. To me.

Q. I am right in that, am I? A. Yes, sir.
Q. Then the first intimation that you had that 

he was leaving the employ of the United Candy
40



89

Benjamin D. Widang—Gross.

Company was on the 3rd of October, when he quit? 
A. Yes.

Q. For no reason whatsoever? A. No, no reason 
whatsoever.

Q. He did not complain to the United Candy 
Company from the date he started buying under 
this contract until this Monday morning, the 3rd 
of October, when he simply said, “I am quitting”? 
A. Exactly.

Q. Then when he said that Mr. Lichtman said, 
“You lose your $225”? A. Yes.

Q. And he said he was willing to lose it? A. 
That is right.

Q. And he walked out? A. He didn’t walk out; 
he packed his orders.

Q. And that is the last order that ever was taken 
by him from the United Candy Company? A. Yes, 
sir.

Q. Yet you knew when he walked out like that 
that the United Candy Company was losing a profit 
of $1,200? A. Well, if he is not with us we can’t 
help i t ; that is a customer.

Q. You knew that? A. What do you mean?
Q. You knew that you were losing $1,200 if he 

walked out? A. We would make that if he stayed 
with us, we would make so much.

Q. And if he quit you would lose it? A. If he 
leaves us it is all right* if we lose a customer, we 
lose him, that is all.

Q. You knew on the 3rd of October that you were 
going to lose about $1,200? A. I don’t know how 
much; maybe his business dropped off, you know, 
or maybe his business would be more; I can’t tell 
that; only if he would be with us we would make it, 
that is all.

Q. As a matter of fact, he was selling more candy 
than any other sub-jobber in the United Candy 
Company, wasn’t he? A. Well, yes.
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Q. I show you a paper marked P-7, and ask you 
if you ever saw that paper, or some similar to it? 
A. No, I don’t remember.

Q. Look at it. A. I see it.
Q. You never saw a paper like that? A. Well, 

we did take stock, I don’t remember if this was 
the figures.

Q. Look those figures over and tell me if those 
are not the figures when you took stock? A. I 
couldn’t tell you.

Q. Have you anything in the books of the United 
Candy Company that would show whether these fig­
ures are correct?

Mr. Levitan: I object to that as irrevelant.

A. I don’t know.
Q. Isn’t it a fact that on the 25th of July an 

inventory was taken of the amount of business, 
stock, etc., and assets on hand of the United Candy 
Company, and subtracted from that the liabilities, 
and it showed that there was a net profit of 
$2,179.60?

Mr. Levitan: I object to that on the 
ground that it is wholly irrelevant and im­
material. The contract shows that it was 
executed on the 8 th of September, almost two 
months after that transaction, if there Was 
such transaction, and it has no relevancy 
whatever to the issues here.

The Court: Well, how is this important?
Mr. Burtis: Showing the value of the 

stock. If your Honor will recall, the plain­
tiff testified that he had made up this inven­
tory and arrived at the amount of the profits, 
and that was divided into three parts.

The W itness: There were four; I beg your 
pardon.
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Mr. Burtis: They divided it------
The Witness: Into four parts.
Mr. Burtis: I am talking to the Court; 

suppose you keep your mouth shut until 
questions are asked. Which would be $700 
apiece, plus the $800 which he invested 
would make $1,500 and he «old his eight 
shares for $1,200 or $1,225, something like 
that. This gentleman has sworn on his di­
rect examination there weren’t any profits, 
and now I am trying to attack his credibility 
on that point.

The Court: You may do that.

Q. Now, isn’t that a fact, that there was $2,179.60 
profit? A. No, I don’t know anything.

Q. Have you got any books here by which you 
could refresh your memory as to what profits there 
were on the 25th of July, 1914?

Mr. Levitan: I object to that on the 
ground that it is irrelevant and immaterial 
to the issues.

Q. Have you got your inventory book here? A. 
No, sir.

Q. Who has charge of the inventory book? A. 
The inventory book is in the store; we used to take 
only a temporary inventory, not to show anything.

Q. Now, with the notice to produce that was 
served upon you, you were required to bring with 
you that book? A. What kind of book?

Q. The inventory book.

Mr. Levitan: I object to that. I don’t 
think the notice required any inventory 
book; and I further object to it on the ground 
that it is wholly irrelevant and immaterial 
to this issue.
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The Court : How could that affect the 
issue in any way?

Q. Have you with you to-day your books of ac­
count of the United Candy Company? A. What ac-

. counts?10 A „
Q. Have you here to-day the books of account of 

the United Candy Company? A. Mr. Bockian’s, I 
think, I have.

Q. I didn’t ask you for that account; suppose 
you listen to what I ask you. Have you all the 
books of the United Candy Company here to-day? 
A. Yes, sir.

Q. Where are they? A. (Witness produces 
ledger sheet.)

Q. So this paper that I hold in my hand is all the 
books of account of the United Candy Company? 
A. This is the transactions what we had with Mr. 
Bockian, and it is posted in that book what is up 
in your Honor’s office yet ; this is the only transac­
tion we had with Mr. Bockian.

Q. Are you feeble minded? A. What do you 
mean, feeble minded ?

Q. Are you weak minded ? A. I don’t know what 
that is.

30 Mr. Levitan : I object to that. They can­
not, in this case, compel us to bring down 
here our private books showing transactions 
with other creditors and other customers; 
they cannot pry into our affairs in this wav 
by notifying us to produce books here which _ 
have no relevancy whatsoever to this issue.

Mr. Burtis : We are not trying to pry into 
your private affairs at all.

40
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By the Court.

Q. Is this leaf that you produce here the only rec­
ord that you have of these transactions? A. Yes, 
sir; that shows how much he bought and how much 
he paid; the other book that was lost contained all 
the items. ¿ 0

By Mr, Burtis.

Q. You understand English, don’t you? A. A 
little bit.

Q. Well, now, see if you can understand this 
question: Have you here to-day all the books of ac­
count of the United Candy Company?

Mr. Levitan: Don’t answer that; I object 
to that as irrelevant and immaterial. 2 0

The Court: Well, I think he may answer 
that yes or no.

A. No, sir.
Q. Have you any book here to-day which would 

show the profits, if any, that were made by the 
United Candy Company up to the 1 st day of Sep­
tember, 1914?

Mr. Levitan: I object to that as wholly 
irrelevant and immaterial, whether or not ^ 0  

we made any profits.
The Court: You may answer the question.
Mr. Levitan: Exception.

A. No, sir.
Q. Have you with you to-day the bills which you 

paid for candy in the months of September and Oc­
tober, 1914?

Mr. Levitan: I object to that as irrelevant 
and immaterial, on the ground that what we
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paid and what those bills contained would 
not be a criterion of the market prices.

The Court: I think it might have some 
reference to the market price.

Q A. No, sir.
Q. So that you have no way------

Mr. Levitan: Just a moment, if the Court 
please, I think the question is improper on 
this ground, that we have bought goods in 
September------

Q. I show you a paper, and ask you if that is in 
your handwriting? A. Yes, sir.

Q. That is one of the bills of the United Candy 
2 q Company to Bockian, isn’t it? A. Oh, yes.

Q. Under the contract? A. Yes.
Q. I call your attention to this item here, where 

you are charging 27 cents a box for Big 5 gum- 
drops? A. Yes, ten-for-a-cent gumdrops.

Mr. Burtis: I offer that in evidence.

Q. I show you • another paper; is that in your 
handwriting? A. Yes, sir.

Q. That is a bill to Bockian under the contract? 
30 A. Yes, sir.

Q. On September 29th? A. Yes, sir.
Q. I call your attention to where you are charg­

ing 27 cents again for Big 5 gumdrops? A. Yes, 
this was the market price.

Mr. Burtis: I offer that bill in evidence.

Q, Those bills have been paid? A. I don’t know; 
this is my writing all right.

Q. Those are bills which you rendered to Bockian 
^  from time to time under the contract, aren t they. 

A. No—well, sometimes we had a book there.
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Q. Where is the book? A. The book is right 
here in court.

Q. That is the book that is lost? A. Yes, that is 
lost.

Q. These papers that I show you would be ac­
curate copies of the items that are in that book, 
would they not? A. Well, I couldn’t tell; this is 
my writing, and this is everything, I don’t know 
what you mean; this is all right; this is my writ­
ing.

Q. I show you another one; that is in your writ­
ing, isn’t it? A. Yes.

Q. I call your attention to the fact that there 
you are charging 43 cents a box for lolly-pops, aren’t 
you? A. Yes.

Q. I show you another one; that is in your hand- 2 0  

writing? A. Yes.
Q. There you are charging 27 cents for gum- 

drops? A. Yes.
Q. These are all in your handwriting? A. Every­

thing, this is mine.
Q. Did you copy these from the book or did you 

copy into the book from these? A. I don’t know;
I don’t remember.

Q. Well, now, which would come first, the book 
or this slip? A. Well, sometimes we used to make 
it in the books. I don’t know how that happened 
he has these bills.

Q. You are surprised that he has these bills? A.
Well, I am surprised. Maybe I couldn’t find the 
book, well, then I put it in here this time and we 
mark it down from here.

Q. Then I take this to be the fact, that either you 
copy this paper from the book, or you copy into the 
book from the paper, one or the other ?

Mr. Levitan: Don’t answer that. The wit- 40 
ness said he doesn’t know.
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Q. Let me refresh your recollection; didn’t Mr. 
Bockian demand of the United Candy Company, 
through you, a copy of the items on this book? A. 
I don’t know.

Q. And didn’t you, in order to furnish him with 
that copy, copy off these slips—and I show you this 
paper, and ask you if that is not where you signed 
“Paid in full”? A. No, sir. This is not my sig­
nature “Paid in full” ; I beg your pardon.

Q. That is not in your handwriting? A. No.
Q. All the rest of the paper is in your handwrit­

ing? A. Yes.
Q. But the signature? A. No.
Q. What is that “W”? A. I don’t know.
Q. Or is it a “U”? A. No, sir.
Q. Just write “Paid, U.” on that paper. A. (Wit­

ness writes as directed.)
Mr. Burtis: I offer all these slips which 

have been identified by the witness as being 
the items charged to the plaintiff under the 
contract in evidence.

Mr. Levitan: I object to them, on two 
grounds; in the first place, they are not of­
fered at the proper time and should have 
gone in on the direct case of the plaintiff; 
and secondly, on the ground that they are 
not paid.

The Court: Well, I think I will allow 
them.

Mr. Levitan: Your Honor will note my 
objection.

(All the slips were thereupon marked as 
one exhibit and numbered P-11.)

By Mr. Levitan.

Q. Mr. Urdang, how often would the wholesale 
price for candy and gumdrops and lolly-pops- 
change in the market?
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Mr. Burtis: I object to that as improper 
redirect.

The Court: He may answer it,

A. Well, the prices would change sometimes 
every day and sometimes every week, and sometimes ^  
it is six months all the one price. It is not only 
lolly-pops and gumdrops; it is the whole line of 
business. Even last week was 26 cents and this 
week is 28, the same thing, the same gumdrops.

Mr. Burtis: I move to strike that out.
Mr. Levitan: I think that that is part of 

his answer.
The Court: I think that that may be 

stricken out.
20

By Mr. Burtis.
Q. All your testimony here to-day as to the 

changes in the market price during the months of 
September and October, 1914, is based upon in­
formation wThich you recently got from the Heide 
people? A. No, from the order, who took our or­
der, Heide or somebody else, you know.

Q. What they told you? A. Not what they told 
me, if I paid it black and white, you know, they 
take it from the books. ou

Q. You went to the Heide people and looked at 
their books? A. I don’t look; you can’t look in 
Heide’s books; they have special men, and that man 
tends to it.

By Mr. Levitan.

Q. Heide’s have a special man and he attends to 
that? A. He tends to every bill what comes in in 
the place and it don’t go out before he checks it 
up; he checks off the prices, and he says the price
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is so much and he has to charge so much, and he 
keeps on the record every day how much they charge 
and they have a statement every day, a different 
slip.

- By Mr. Burtis.

Q. This is the man that showed you those slips? 
A. For Henry Heide.

Q. What is his name? A. I didn*t have to ask 
him any name, I asked him for the information.

Q. Then you went over there and saw this man? 
A. Yes.

Q. And he had these slips? A. Yes.
Q. And he showed you these slips? A. Yes.
Q. And from what he showed you on those slips 

20 you have testified to to-day, is that it ? A. He don’t 
show the slips; I sent in and he says he will look 
it up, he is in a hurry, and he will send a bill, and 
he did send it by mail.

Mr. Burtis: Now, if your Honor please, I 
move to strike out from the record every bit 
of the testimony of this witness fixing the 
market value and cost price, etc., of the ar­
ticles in question during the months of Sep­
tember and October, 1914, on the groundOA 7. that it is pure hearsay, based, as he testified
on the last part of his examination, on in­
formation furnished him from an unknown 
man in the employ of Henry Heide, and he 
sent the information through the mail.

The Court: Yes, I think that it is very 
doubtful testimony, but I will let it stand 
and consider it for what it is worth.

Mr. Burtis : Exception. .

40
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Nathan H. Lichtman sworn.

Direct examination by Mr. Levitan.

Q. Mr. Lichtman, where do you live? A. I live 
at 144 Bowers Street, Jersey City.

Q. What is your business? A. Wholesale con­
fectionery.

Q. You are an officer of the United Candy Com­
pany? A. President.

Q. What office do you hold? A. President.
Q. Do you know Mr. Bockian ? A. Yes.
Q. Do you remember the time this contract 

was made between Mr. Bockian and the company? 
A. Yes, sir.

Q. What happened after the contract was made? 
A. Well, he took orders from the 6th of September 
until the 3rd of October.

Q. Just one minute; at the time the contract was 
made was there a note executed with the contract? 
A. Yes.

Q. I show you a note which has been marked in 
evidence P-2, and ask you if that is the paper? A. 
Yes, that is the note.

Q. Will you explain to the Court what the cir­
cumstances were under which this note was given?

Mr. Burtis: I object to that on the 
ground that the contract speaks for itself, 
and on that point no parol evidence can be 
offered as to why that note was given; the 
contract is clear and explicit.

The Court: I think he will have to stand 
on the contract as to the character of that 
note.

Mr. Levitan: Exception.
Q. Now, Mr. Lichtman, after the contract was 

signed what happened? A. Mr. Bockian started to
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take orders with us from the 6 th of September until 
the 3rd of October.

Q. Then what happened? A. Then he left, went 
away.

Q. What specific duties are yours in the com- 
■ ^0 pany?‘ A. I don’t understand what you mean.

Q. What did you do in the company? A. Oh, I 
look everything over, of course, sign checks and 
look over bills, look all around like, all over, every­
where.

Q. Did you have to talk to Mr. TJrdang about 
these sales?

Mr. Burtis: I object to that as immate­
rial, what they talked between themselves; 
that is not binding on my client.

20
Q. I mean with Mr. Bockian? A. No, sir.
Q. Who sold Bockian the goods? A. Well, we 

all was taking i t ; he came in and we all would take 
the orders and put them up on the floor, the way all 
sub-jobbers does, and we wrote on the goods, that 
is all.

Q. Just tell the Court the manner in which those 
goods were charged to Mr. Bockian. A. These sub­
jobbers would come in, the jobber put the goods up, 

30 and whatever he sold, on Monday evening, we gen­
erally came in when we would have time, Monday 
evening or Tuesday morning, and would mark down 
the goods either on bills or books, whatever that 
represents to us, and when the week is over, dur­
ing the week the sub-jobber generally checks over 
the book and goes over every item and foots it up 
from where it is to see if it is the right figures and 
looks over everything, and he gives us a check for 
the amount, or money.

40 Q. Did this happen with Mr. Bockian? A. Ex­
actly; Mr. Bockian seen it in the week, and also
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he took the book and looked it over where it was 
figured up, because he used to get some accounts 
during the week and he did not wait until Satur­
day.

Q. Did he ever complain or object to the charges?
A. No, sir; never said a word. jq

Q. Did he look over the different items? A. 
Every time.

Q. Did he have an opportunity to examine every 
item as charged? A. Yes, sir; he only went on the 
road three days a week, and he had plenty of time 
to do so; he went on the road Monday, Wednesday 
and Friday and he was in the store almost every 
day.

Q. When he paid a bill did he have an opportu­
nity to examine the charges? A. Yes, sir; he would 
not pay unless the book was examined.

Q. After that what happened? A.' After that 
he went away.

Q. Who fixed the charges or prices that Mr. 
Bockian paid? A. Mr. Urdang generally used to 
do that and I would go over it like, look it over; it 
might have been mistakes on our side, we can’t 
tell, we are no angles and I would go over, and 
if it is an error I would mark “error,” and it may 
be an error on the other side. ««

Q. What prices did you charge Mr. Bockian for 
the candies that he purchased? A. According to 
the agreement,

Mr. Burtis: I object to that.

By Mr. Burtis.

Q. Did you sell any goods in the company? A.
Yes, sir.

Q. Are you familiar with the prices? A Ex­
actly. 40
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Q. Of all the goods? A. Exactly.
Q. Are familiar also with the market price of 

goods? A. Positively. I know that the market 
goes down and up, because we are always in the 
market.

Q. How do you base your information on the mar­
ket price? A. We get postal cards from the houses 
and sometimes a salesman comes in the place and 
tell us the prices, and maybe in a month or six 
months it drops; to-day it may be up and the sales­
man tell us.

Q. And the method of fixing the market price, 
that is all indicated to the trade in a similar way? 
A. If we have bought for 26 cents and to-day it is 
28 he says that that is the sub-jobbers’ price.

20 Mr. Burtis: Never mind what he told you.

Q. When you would charge your candies, or gum- 
drops, or lolly-pops on the books upon what did you 
base your charges?

Mr. Levitan: I object to that on the 
ground that the witness testified that he did 
not charge it, but that the other witness did.

30 Q. Did you have anything to do with fixing the 
prices for Mr. Bockian?

Mr. Levitan: I object to that, because he 
has testified that he did not have anything 
to do with it.

A. I have to look over these things, I have to look 
over to see whether it is right or not, I have to look 
over the bills to see whether or not it is correct.



103

Nathan H. Lichtman—Direct.

By Mr. Levitan.
Q. When you examined these bills with Mr. 

Bockian, did you compare them with the market 
price in accordance with the contract? A. Yes.

Mr. Burtis: I object to that.
Mr Levitan: It has already been an­

swered.
Mr. Burtis: Then I move to strike out 

the answer.
The Court: Yes.

Q. Now, Mr. Lichtman, on these occasions that 
Mr. Bockian paid, were you ever present to check 
up the bills? A. Yes, sir,

Q. On every occasion? A. Mostly; there is only 
about three occasions; he was only about three 
weeks with us.

Q. Was anything said between you and Mr. 
Bockian on these occasions? A. Absolutely noth­
ing.

Q. Did Mr. Bockian ever make complaint against 
any charge to your knowledge? A. None* whatso­
ever.

Q. And the bills were paid? A. Exactly.
Q. He does not owe you any money? A. No, sir; 

he does not.
Q. And he had an opportunity of examining the 

bills that he paid? A. Exactly, every time he 
wanted; he would be foolish if he says that, because 
he examined every time together, he looked over 
every item and the footing whether it is the correct 
amount.

Q. You heard Mr. Bockian testify that he paid 
the bills and he had no opportunity of knowing 
what the items were, because you did not permit 
him to see them? A. He did not tell the truth 
about that,

£0
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Q. Now, Mr. Lichtman, when did Mr. Bockian 
ever talk to you about leaving? A. The day he 
left, the day I seen him last.

Q. Did he give you a week’s notice at all that he 
was going to quit? A. Nothing of the kind.

Q. Did you know that he was going to quit? A. 
No, sir.

Q. When was the first you found it out? A. 
After, when he was supposed to come back, I don’t 
know exactly whether it was Monday or Wednes­
day; I couldn’t tell you.

Q. Were you there that day? A. Yes, sir; I am 
every day in the store.

Q. You are always in the store? A. Yes, sir.
Q. Mr. Urdang was there at the time? A. Yes, 

«A he was there, too.
Q. What did Mr. Bockian say? A, He says he 

was going away.
Q. Is that all he said? A. That is all.
Q. What did he say? A. Well, I said, “Mr. 

Bockian, that is not fair,” I says, “You have signed 
a contract, you made us a lot of trouble, you have, 
we have’ all the goods for you, we have ordered a 
thousand dollars or twelve hundred, this is Septem­
ber, this is a perishable month for the candy, you 
remember,” I say, “you have got a contract and 
you have also a note for $225.” “Well,” he says, 
“the $225, the way I figure now,” he says, “will not 
amount to anything; I am going to open a store for 
myself; I don’t want to be a sub-jobber this way, 
he says, “I may lose $225, still I can make probably 
a thousand dollars what you are making on me.

Q. What did you say? A. I said, “I can’t keep 
you; there is no way I can hold you.” He said, 
“That is all right,” and he went away.

Q. Did Mr. Bockian demand any money from you 
at the time he left? A. Nothing whatsoever; he 
didn’t say a word.

40
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Q. Did he ever ask yon for the money? A. No, 
Bockian did not.

Q. Did you have any other talk? A. No, sir.
Q. Did you see Mr. Bockian after that at any 

time? A. Very seldom; I saw him, but never spoke 
to him.

Cross-examination by Mr. Burtis.

Q. Mr. Lichtman, this contract went into exist­
ence about September 6th, did it? A. Made out, 
yes.

Q. And the last day that Bockian was there was 
when? A. October 3rd.

Q. Between September 6th and October 3rd you 
say there was no complaint made by him? A. Noth­
ing whatsoever.

Q. So the first intimation that you had he was 
going to leave was on the 3rd of October? A. The 
day he left.

Q. Then you had this conversation? A. I had 
with him the conversation, yes.

Q. Since then you have not had any talk with 
him whatever? A. No.

Case Closed.

Mr. Levitan: If your Honor please, I ask. 
for a judgment for the defendant on the 
grounds urged for judgment of nonsuit, and 
on the additional ground now that it is con­
clusively shown by the testimony of the de­
fendants that this plaintiff entered into an 
agreement and deliberately broke it, and 
therefore he is not entitled to any damages 
whatsoever. The condition to be performed 
by the plaintiff was to be employed for a
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Motion for Judgment. 
Jumes F. McHugh—Direct.

year, and that was a condition precedent be­
fore any action could be brought by him for 
the breach of the defendant’s condition. The 
matter was fully taken up before the Court 
on motion for nonsuit.

Jersey City, August 10, 1916.

Mr. Haber: Before we proceed I wish to 
move to vacate the rule to show cause made 
by your Honor, on the ground that, as served 
on the plaintiff’s attorney, it had no affi­
davits attached supporting it, and therefore 
we came here without notice of the reason 
for the trial, and they are presumably going 
to contest every angle of the case.

The Court: I will let the rule stand and 
will confine the testimony to the price of 
candy during the period of the plaintiff’s em- 

, ployment under the contract.
Mr. Haber: I ask an exception.

James F. McHugh sworn.

Direct examination by Mr. Levitan.

Q. Mr. McHugh, what is your business? A. I 
am manager of the Novelty Candy Company.

Q. How long have you been such manager? A. 
Four and a half years.

Q, As manager what do your duties consist of? 
A. The supervision of the office records.

Q. Anything else? A. Why, general supervision 
would cover it, Mr. Levitan, in all its details.
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Q. You have charge of the charging department, 
of the prices to customers, and the amount ?

Mr. Haber: I object to that.
Mr. Levitan: Strike out that question.

Q. What other duties have you in connection 10 
with your business as manager? A. Credit man­
ager.

Q. What does that consist of? A. To pass all 
orders for credit.

Q. Anything else? A. Nothing.
Q. In passing orders for credit is your attention 

ever brought to the prices charged to customers?

Mr Haber: I object to that question on 
the ground that it is leading.

The Court: Well, it is somewhat leading.
Mr. Levitan: I will withdraw the ques­

tion.

Q. In passing upon credits to customers is your 
attention ever brought to any particular part of 
those credits? A. Why, the very nature of the 
transaction, the party to whom goods are sold, the 
nature of the goods and the prices of them.

Q. Are you familiar with the prices as they exist. onm your business, of gumdrops and lolly-pops, dur- ou 
ing the month of September, 1914? A. I am.

Q. Upon what do you base your familiarity? A. 
Why, the supervision of those orders, the passing 
of the orders, and the supervision of the records.

Q. During your experience as manager of the 
Novelty Candy Company how many dollars’ worth 
of orders have you supervised? A. You mean in 
the aggregate?

Q. In the aggregate, yes. A. Five million dol­
lars’ worth. 40
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Q. I ask yon, Mr. McHugh, if you can tell what 
the price of gumdrops was during the month of 
September, 1914—what the market price was? A. 
To the best of my knowledge, it was 26 cents.

Q. Upon what do you base that information? A. 
Why, the general conditions existing at that time.

Q. Did you sell any gumdrops during the month 
of September, 1914? A. We did.

Q. Have you a record of those sales that were 
made at the time? A. We have.

Q. WThere. is the bookkeeper who made the en­
tries in your books of those sales now? A. I don t 
know.

Q. Has he left your employment? A. Yes.
Q. And are you familiar with the man’s hand­

writing? A. Yes.
Q. Have you those books with you showing 

those? A. Not that particular book; no, sir.
Q. Have you any books showing the charges for 

gumdrops during the month of September, 1914, to 
customers? A. I have the sales record.

Q. Are you familiar with the contents of that 
record? A. Thoroughly.

Q. In whose handwriting is that? A. In the 
salesmen’s handwriting and in the handwriting of 
the clerk in the office whose duty it is to record mail 
orders.

Q. In the regular course of his business? A. 
Yes.

Q. Have you that record with you now? A. I 
have.

Q. Will you produce it? A. (Witness produces 
book.)

Q. What are those slips you have there, Mr. Mc­
Hugh? A. These are order blanks.

Q. What records do they comprise in your office? 
A. These are original entries.
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Q. What do they contain? A. A list of the goods 
ordered by the customer.

Q. -During what period? A. August and Sep­
tember.

Q. Of what year? A. 1914.
Q. Have you any charges there of gumdrops 

made to customers during that year? A. I have.
Q. Will you kindly turn to them? A. (Witness 

refers to binder No. 334 of the Novelty Candy Com­
pany containing the following items: Sold United 
Candy Company, 368 Hoboken Avenue)------

Mr. Haber: I object to any of this evi­
dence going on the record on the ground that 
this man from his own mouth testified that 
he did not keep the records, and, therefore, 
he is not qualified to testify to the contents. 29

The Court: I think I will hear the evi­
dence.

Mr. Haber: Exception.

A. Binder No. 334, of the Novelty Candy Com­
pany, sold to United Candy Company------

Mr. Haber: Just a moment. Will your 
Honor allow me to cross-examine this man 
as to his qualification to testify?

The Court: Yes. 30

By Mr. Haber.

Q. Mr. McHugh, you are working for the Novelty 
Candy Company how long? A. Four and a half 
years.

Q. What are your duties? A. Office manager, 
credit manager.

Q- Just a moment. Office manager you say. As 
office manager what do you do? A. Supervise all 4 0  

the details of the office.
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Q. Supervise all the details of the office? A. 
Yes.

Q. What else do you do? A. Credit manager.
Q. You are credit manager? A.- Yes.
Q. As credit manager who do you do? A. Pass

1 0  all orders for credit.
Q. Anything else?

Mr. Levitan: I object to this line of cross- 
examination.

The Court: You may go on.

Q. As credit manager what are your duties? A. 
To pass all orders for credit.

Q. Have you any other duties besides those you 
have just mentioned? A. None.

20 Mr. Haber: Now, I object to the admis­
sion of any testimony by this man as incom­
petent.

The Court : Well, I will hear this testi­
mony for what it is worth.

Mr. Haber: Exception.

By Mr. Levitan.
Q. Now, for the third time, you have here------

30 Mr. Haber: I think I am entitled to con­
tinue my cross-examination as to his knowl­
edge.

]V̂ r. Levitan: I think your Honor has al­
ready passed on this.

The Court: As far as it has been brought 
out. I think I will let him testify to that.

Q. There is an entry here——
Mr. Haber: Wait a minute; I am on cross- 

examination, Mr. Levitan.
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By Mr. Haber.

Q. Mr. McHugh, do you know when this sheet 
was made out? A. Yes.

Q. How do you recognize that particular sheet?
A. What do you mean, how do I recognize that 
sheet?

Q. How do you recognize this particular sheet 
that I hold before me from which you have been 
testifying? A. By the standard form used by us 
and by the handwriting.

Q. You recognize that because it is a standard 
form used by the Novelty Candy Company? A.
Yes.

Q. And you also recognize it by the handwriting-’
A. Yes.

Q. What about this handwriting that enables &0 
you to identify it? A. What about the handwrit­
ing?

Q. Yes. A. Why, your question is a little in­
definite, Mr. Attorney.

Q. In what way? A. What about thé handwrit­
ing? T recognize the handwriting as being one of 
our salesman that wrote it; if you had sent me 
several letters, I would say it was your writing, 
and in that way I would recognize your writing.

Q. Is the last line of this sheet written in the SO 
same handwriting as the others? A. It is not.

Q. Then this sheet is not written all by the same 
person? A. No.

Q. Do you know who wrote the last line? A 
I do.

Q. Who wrote the last line? A. Thomas Griffin, 
assistant shipping clerk.

Q. Has he charge of making these original en­
tries? A. He hasn’t charge, but he has the privi­
lege of adding this item onto his orders.

Q. Those are his duties? A. Part of his duties.
40
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Q. Those are part of his duties? A. Yes.
Q. Where is he? A. At the present in the fac­

tory.
Q. He is at the factory? A. At present, yes.
Q. These other items are written by whom, do 

IQ y°u know? A. Yes, Mr. McGee.
Q. Where is he? A. Mr. McGee is at present in 

New York City; he is in our employ at present.
Q. He is in your employ at the present time? A. 

Yes.
Mr. Haber: Then I move to strike out any 

evidence offered by this man on these sheets 
on the ground that the other testimony is 
available and this is not the best evidence.

The Court: The evidence, so far as the 
20 handwriting is concerned, is satisfactory

enough, but there is no evidence that this 
witness has any information as to the cor­
rectness of that statement.

By Mr. Levitan.
Q. Mr. McHugh, where did Mr. Griffin get the 

authority to charge that last item on that book?
Mr. Haber: I object to that on the ground 

3 0  that it is hearsay.
Mr. Levitan: Before we examine further 

on that I want to read the entry. The entry 
is “250, shipper’s check, quality 250; boxes, 
5; No. 255 five-pound Big 5 gumdrops, weight 
blank, price 18, total $45.”

Q. How do you explain the fact, Mr. McHugh, 
that this entry is. in a different handwriting than

the other items on that sheet? *
Mr. Haber: I object to that.
The Court: No; I overrule that.

40
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Q. Mr. McHugh, will you please explain why 
that entry is in a different handwriting? A. Why,
it happens very often that we get in orders------

Q. Never mind what happens. Tell us what hap­
pened in this case. Just come down to the point.
A. Very often we are short of goods which are
ordered some time previous------

Q. I don’t care what occurred very often. I want 
to know what happened in this particular case. A.
In this particular case, when the man took the 
order, there was already a standing order in the 
house for Big 5 gumdrops for the United Candy 
Company; we took the order, and the balance of 
the order went on the shipment which we made to 
the United Candy Company, and we did not have 
the Big 5 gumdrops, consequently we were obliged gq 
to send that order without the Big 5 gumdrops; it 
so happened that this large order came to the 
shipping department, so he went and filled in the 
255 boxes of Big 5 gumdrops for the United Candy 
Company, and the assistant shipping clerk entered 
that in there so that it would appear as a prior 
charge, therefore, you see that 250 boxes of Big 
5 at 18 cents delivered on the contract which they 
had already given us.

Q. Do you know when that contract was given, „n 
Mr. McHugh? A. Not definitely, no.

Q. Do you know how long before the 22nd day 
of August it was given? A. To the best of my 
knowledge, some time in the month of July.

Q. How much was the order for? A. I can’t say.
Q. Why weren’t those gumdrops charged by the 

regular man who charged the other items and en­
tered on the slip? A. Because the United Candy 
Company had an order, a standing order, in the 
house for Big 5, and it wasn’t necessary to sell 
them every time we went to see them. 40
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Q. The assistant shipping clerk had knowledge of 
that? A. Yes.

Q. Now, have you any other records of sales dur­
ing the month of September of Big 5 gumdrops, Mr. 
McHugh? A. Yes.

10 Q- Will you please turn to them? A. The month 
of September or August?

Q. Take August first ; take the latter part of Au­
gust. A. Here is the 27th, the same day as the 
United Candy Company.

Q. What price were gumdrops sold for on that 
day? A. Twenty-six cents.

Q. Will you read the item? A. Fifteen boxes 
Big 5 gumdrops, 26 cents.

Mr. Haber : I object to that.
20 Mr. Levitan : The sheet is merely offered,

if the Court please, for the purpose of cor­
roboration, and not for any other purpose.

Q. Have you any other records of sales for Au­
gust? A. In August, yes.

Q. This was the 27th, you say? A. The 27th.
Q. Never mind looking for any more for August; 

see what you can find for September. A. Here is 
September 4th, 30 boxes, 26 cents.

Q. Any more in September? A. Yes, September 
17th, 80 boxes, 26 cents.

Q. Any more for September? A. September 
25th, 5 boxes, 26 cents.

Q. Any more for September? A. I haven’t got 
them.

Q. To your knowledge, Mr. McHugh, were any 
gumdrops ever sold to anybody for a price other 
than 26 cents, except what was sold on a previous 
order?

40 Mr. Haber: I object to that,
The Court: I overrule the question.
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Q. Were any sales, to your knowledge, Mr. Mc­
Hugh, made for any other prices during the month 
of September, 1914, other than you have enume­
rated, 26 Cents? A. To my knowledge, no; except 
on this contract.

Q. What is that? A. Except on this contract.

By Mr. Haber.
Q. You haven’t looked through all those slips?* 

A. I am saying to the best of my knowledge and 
belief.

By Mr. Levitan.

Q. Do you remember the occasion that you made 
an affidavit at your office and my being present in 
the office, Mr. McHugh, on the 20th of July of this 
year? A. I do.

Q. You remember on that occasion looking 
through all the sales of the months of August, Sep­
tember and the early part of October then of all 
gum drops made at the time? A. I do.

Q. Do you remember also checking off the yellow 
slips on your books at that time?

Mr. Haber : I object to that as leading.
The Court : Ask him what he did.

Q. Do you remember what search you made for 
sales of gumdrops on this occasion when I was at 
your office, Mr. McHugh? A. I do.

Q. What was that? A. I went through the books 
and records for the purpose of determining how 
many sales of gumdrops wTere made at 26 cents and 
how many were made at 18 cents.

Q. What did you find at that time? A. I found 
the majority of them were made at 26 cents, prac­
tically all of them at 26 cents

10

20

30

40



116

James F. McHugh—Direct—Gross.

Q. Were there any at 18? A. Yes.
Q. How many? A. Those on contract.
Q. Those 26-cent sales were made in accordance 

with what standard? A. The market price.

Mr. Haber: I object to that on the ground 
10 that the witness has not qualified to say

whether they were made at the market price.
The Court: No, I don’t think so.

Q. Do you know how the duplicate bill of this 
order of August 27th of the United Candy Com­
pany came to be issued, which I showed you, which 
has been offered in evidence and marked P-10?

Mr. Haber: I object to that.
The Court: I will exclude that.

Cross-examination by Mr. Haber.

Q. How many of these sheets did you actually 
locate and examine thoroughly every day? A. How 
many of these sheets?

Q. Yes. A. None.
Q. None of them? A. No.
Q. And despite that, despite the fact that you 

have never actually examined any of these sheets 
30" before— A. I didn’t sav never, Mr. Attorney.

Q. Despite that answer, you still come here and 
say that you know, of your own knowledge, that the 
statements herein contained are correct ? A. These 
records; that system was discontinued a year ago, 
and I am not referring to any of these sheets at the 
present time.

Q. In whose handwriting is this sheet? A. Mr. 
M. Rissiter, Jr.

Q. Is that the same man who wrote the entry on 
46 the sheet to which you testified? A. No.

Q. A different man? A. A different man.
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Q. For all that you may know, the man that 
actually made the entries on these various sheets 
may have made mistakes in the entries? A. It is 
possible.

By Mr. Levitan. jq

Q. When you testified that you did not handle 
these sheets, Mr McHugh, explain what you mean.
A. These sheets were a form that we used possibly 
during the year 1914 and discontinued in 1916, in 
March; the present form which we are using now 
allows for the examination of the original orders as 
it comes in from the customer or from the sales­
man ; a different form entirely from these forms.

Q. During the year 1914 when these sheets were 
being used they passed under your supervision? A. 20 
Absolutely, every one of them.

By Mr. Haber.

Q. Did you have to look at each one of them?
A. I had to look.

Q. Didn’t you just testify that you never ex­
amined them and did not look? A. No, I did not; 
you asked me how many of these sheets passed 
through my hands every day.

By Mr. Levitan.

Q. Those sheets did pass your inspection? A.
Yes, every one of them.

40
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Kobert Young sworn.

Direct examination by Mr. Levitan.

Q. Mr. Young, what is your business? A. Super­
vision of the orders, as far as routing them and ex­
amining them as to the prices shown there.

Q. Where are you exployed? A. Novelty Candy 
Company.

Q. How long have you been in their employ? A. 
Four and a half years.

Q. During those four and a half years did you 
do any other work in the Novelty Candy Company? 
A. Why, I did minor detail work.

Q. Does your business bring you in connection 
with the market price of candies? A. Yes, sir.

Q. Do you know at the present time what the 
market price of Big 5 gumdrops was during the 
month of September, 1914? A. Why, 1 do if I re­
fer to the records.

Q. Without referring to the records, what do you 
find now to have been the market price of Big 5 
gumdrops during the month of September, 1914?

Mr. Haber; I object to that, because it is 
predicated on what the records show, and un­
less they show what the records are, and that 
they are authentic, any oral evidence as to 
what the records may show is immaterial.

The Court: I suppose that is so.
Q. When you said, Mr. Young, that you referred 

to the records, what records do you mean ? A. The 
records of sales.

Q. And any other records? A. Well, at that 
time our records of sales, and we also kept a copy 
of the order, the original order, in some cases.

Q. Is that what you used to refresh- your recollec­
tion? A. Yes, sir.
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Q. After examination, what did you find to be 
the market price?

Mr. Haber: I object to that. I think I 
am entitled to cross-examine this witness to 
see whether those records are available and 
where they are kept. 1 0

By Mr. Haber.

Q. What copies do you refer to? A. These (re­
ferring to records).

Q. Are they here? A. Yes, sir.
Q. These copies before you now? A. Yes, sir.
Q. Do you know in whose handwriting they are?

A. By examining I probably could tell.
Q. You probably could tell? A. Yes, sir.
Q. The persons that made those entries, do you £0 

know where they are? A. Some of them I may 
know.

Q. Are any of them in your employ yet? A. Yes.
Q. Bight here in Jersey City? A. No.
Q. But in the employ of the Novelty Candy Com­

pany? A. Yes.
Q. You heard Mr McHugh testify, didn’t you, 

before you? A. Yes.
Q. Did you hear him testify that one of the men 

that made these entries is right here in Jersey City? SO 
A. Yes.

Q. So one of these men is in Jersey City, isn’t 
that so? A. Yes.

By Mr. Levitan.

Q. Mr. Young, when you testified to the market 
price of gumdrops during the month of September 
being 27. cents, upon what do you base your in­
formation? A. By referring to the records.

Q. Have you. referred to those records? A. I ^  
have, before.
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Q. You have referred? A. I have.
Q. Do you remember the occasion when you re* 

ferred to them the first time? A. The first time, 
back in July, I believe.

Q. Do you remember the occasion of my being 
J,« present at the office of the Novelty Candy Com­

pany—
The Court: Is that material? I don’t 

care whether it was yesterday* last week or 
last year.

Q. Will you tell us, Mr. Young, what the market 
price of gumdrops was in the month of September, 
1914?

Mr. Haber : I object to that on the ground 
u that this witness is not qualified to say what

the market price was.
The Court: I will hear the evidence and 

consider it for what it is worth.

Q. Upon your examination of those records, Mr. 
Young, what did you find to be the price? A. 
Twenty-six cents.

Q. Is that all the record that you have of the 
market price of gumdrops during the month of Sep- 

30 tember, 1914? A. No.
Q. What other records are available? A. Rec­

ords showing the price of 18 cents, on contract.
Q. What do you mean by that? A. Why------
Q. Explain to the Court what you mean by on 

contract? A. Why, during the month of July we 
had a price------

Mr. Haber : Just a moment; if the records 
are available the records will speak for them- 
selves.
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Robert Young—Direct.

Q. What do you mean when you say other records 
are available, where are those records? A. The rec- 
ords are here.

Q. Will you please refer to them? (After wit­
ness examines records.) Have you examined those
records, Mr. Young;? A. I have.; ® 10Q. Did you find any sales at 18 cents? A. Yes,
sir.

Q. How many did you find? A. I have one here.
Q. Can you explain how that sale at 18 cents oc­

curred ?

Mr. Haber: I object to that.

Q. Do you know of your own knowledge how the 
records and prices are made on those slips? A. 
Well, by a salesman. 2 0

Q. Have you anything to do in connection with 
the fixing of prices in the office? A. Why, I super­
vise them after they are sent in by the salesmen.

Q. Are you familiar with this price of 18 cents 
which was made at that time? A. I am.

Q. What is the date of that sale? A. September 
5th.

Q. And that is 18 cents for gumdrops? A. Yes, 
sir.

Q. How do you explain the fact that that sale 3 0  

was made at 18 cents when you have said that the 
market price was 26 cents? A. Why, it was con­
tracted for in July.

Q. How do you know that? A. How do I know 
that? By the prices shown thereon.

Q. Upon what do you base your information of 
the prices? A. Why, by the record.

Q. Were there any other sales made in August, 
other than those that were contracted for in July?
A. No, not that I recall. 40
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Robert Young—Direct—Cross.

Q. Are you sure about that? A. Not that I re­
call.

Q. During the month of September have you a 
record of sales that were made at the market price? 
A. Yes.

IQ Q- What do those records show? A. The price of 
. 26 cents.

Q. All the way through? A. Yes, sir. 

Cross-examination by Mr. Haber.

Q. You have examined every one of these sheets 
in front of you just now in order to find this one 
sheet of 18 cents? A. I went through them.

Q. Every one of these? A. Not every one.
Q. There may be others showing at 18 cents? A. 

Possibly.
Q. You say that you know it was contracted for 

in July, because it is 18 cents? A. Yes, sir.
Q. That is your only knowledge; there is noth­

ing on those slips other than the price of 18 cents* 
to show that it was contracted for in July ? A. And 
the fact that I was familiar with the price at that 
time.

Q. Now, as a matter of fact, what is this 8 / 2 1  and 
gQ 8/26 up here; doesn’t that show the time it was 

contracted for? A. No.
Q. What does that show? A. That shows the 

first delivery made on the order.
Q. Didn’t you hear the previous witness testify 

that this showed the time it was contracted? A. It 
may have, on the one he had.

Q. But not on this sheet? A. No.
Q. So all the sheets are not kept in. the same way? 

A. This order is what is known as a balance order..
40
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Robert Young—Direct. 
Samuel Kreenwich—Direct.

By Mr. Levitan.

Q. This sheet which you have indicated is differ­
ent from the other sheet which was referred to in 
what respect? A. Why, at the time that that was 
sold for delivery we were not in a position to fill it 1 0  

and we filled the other items on the order, and that 
was carried over as a balance.

Q. You base your information upon the statements 
on the order with the stamp “Balance order; trans­
ferred from No. 385-H”? A. “H” indicates Au­
gust.

By Mr. Haber.

Q. So it was taken over from August? A. This 
balance was, yes.

Samuel Kreenwich sworn.

Direct examination by Mr. Levitan.

Q. What is your business? A. Wholesale con­
fectioner.

Q. Where do you live? A. 405 Palisade Avenue.
Q. How long have you been in the confectionery 30 

business? A. The last thirteen years.
Q. As such have you had occasion to buy and sell 

gumdrops and lolly-pops? A. Yes.
Q. Are you familiar with the market price of 

candies to-day? A. Certainly.
Q. How much candies do you buy and sell a 

month on an average? A. I average about $10,000 
worth.

Q. You were in business in the months of July, 
August and September, 1914? A: Yes, sir. 40
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Samuel Kreenwich—Direct.

Q. Do you recall at that time what the market 
price of gumdrops was during the month of Sep­
tember, 1914? A. According to my invoices, in 
looking up, you know, the prices on gumdrops were 
26 cents, purchased from the Novejty Candy Com- 

1 0  pany.
Q. And did you sell any goods to the United 

Candy Company at market price during the month 
of August, 1914? A. Yes.

Q. I show you a slip, bearing the name Kreen­
wich, dated August 21, 1914, sold to United Candy 
Company, and containing an item here of one lolly- 
pops at 43 cents, and ask you if that is in your 
handwriting? A. All those prices are put on by 
me, personally, nothing goes on from the place 
without my O.K. The items may be written by the 
shipping clerk that I got, but all the prices is made 
by me.

Q. All those prices are in your handwriting? A. 
My own.

Q. What is the price that you sold lolly-pops for 
in August, 1914? A. Forty-three cents.

Q. What was the market price of lolly-pops at 
that time? A. Forty-two cents they cost us.

Q. How did you come to sell them for 43? A. 
2 Q As a customer we accommodate the trade, our com­

petitors with 1  cent above the cost of the goods, 
then if I am short I refer to my next competitor and 
he obliges me.

Mr. Levitan: I offer this bill in evidence.
Mr. Haber: I object to that until I have 

a chance to examine the witness.

Q. I show you another slip on your billhead, 
dated September 8 th, and ask you in whose hand- 

4 0  writing that is? A. The prices are also put on by 
' me personally.
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Samuel Kreenwich—Direct—Cross.

Q. And the items are written by somebody else? 
A. Yes, one of the shipping clerks.

Q. There is a charge there of two gumdrops at 
54 cents? A. Right.

Q. What does that mean? A. That means that 
the cost of the gnmdrops was billed to me at 26 
cents and we charged them at 27 cents, a cent above 
cost price.

Q. Can you state now, Mr. Kreenwich, upon an 
examination of your records, and from your exam­
ination of different records, what the market price 
of gumdrops was during the month of September, 
1914? A. Yes, we had previous to the months of 
August and September, we had contracted from 
the Novelty Candy Company at 18 cents; that was 
when they issued contracts specially to the job­
bers; after, you know, the market raised, and it 
was advanced, and we had to pay the advanced 
price.

Q. What was that advanced price that prevailed 
in the months of August and September? A. 
Twenty-six cents for gumdrops.

Q. Do you know the price of lolly-pops? A. The 
price of lolly-pops was always 42 cents f. o. b., New 
Haven.

Q. Was it ever any cheaper than 42 cents? A. 
Never was ; not in my experience.

Cross-examination by Mr. Haber.

Q. Mr. Kreenwich, do you recall that when you 
bought lolly-pops you got certain boxes of lolly- 
pops free? A. Well------

Q. Yes or no? A. This is not given to us as free 
goods, but as a window .display.

Q. Did you get two boxes of lolly-pops with cer­
tain orders, for which you were not charged? A 
As a window display, yes.

10
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Samuel Kreenuyich—Cross.

Q. You say it was a window display? A. That 
was free for the customer, not for the jobber.

Q. For the customer? A. For the customer.
Q. So you never got any from them? A. No, no.
Q. You never received any boxes free? A. We 

1 0  were never benefited by it,
Q. Did you ever receive any boxes of lolly-pops 

from the manufacturer of lolly-pops that you did 
not have to pay for, which you received with your 
orders? A. Well, yes, I did.

Q. You did not tell that to the Court before on 
your direct examination? A. No; the cost price of 
lolly-pops was certain at 42 cents.

Q. How do you know that? A. By my invoices.
Q. Have you those invoices? A. Yes.

20 Q- Why didn’t you bring them to court? A. 
Why didn’t I bring that to court?

Q. Yes. A. Because I didn’t know they were nec­
essary absolutely, but every jobber------

Q. You have invoices that show 42 cents? A. 
Every jobber knows that.

Q. You saw Mr. Levitan about this case, didn’t 
you? A. No.

Q. Never been to see Mr. Levitan? A. Abso­
lutely not until I was subpoenaed to come, to ap- 

30 Pear in court; that was on Tuesday.
Q. So you saw him on Tuesday? A. I.was to 

testify on Tuesday.
Q. Did you tell Mr. Levitan that you had in­

voices? A. No.
Q. Didn’t you tell Mr. Levitan that you had in­

voices showing 42 cents? A. I had no conversa­
tion with Levitan.

Q. You just had a conversation with him before 
you went on the stand, didn’t you? A. About what? 

4 0  Q. You had a conversation with him before you 
went on the stand while I was coming in. A. The 
question is about what?
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Samuel Kreenwich—Cross.

By Mr. Levitan.
Q. Tell him what you said to me before you went 

on the stand. A. I simply asked him whether I 
could get away, as I am a very busy man; that is 
the only thing.

10
By Mr. Haber.

Q. Mr. Kreenwich, you worked for Mr. Follender, 
didn’t you? A. No, I didn’t work for Follender.

Q. You never were under Mr. Follender, were 
you? A. No.

Q. You know what Mr. Follender I mean? A.
I know; he is in Jersey City.

Q. You know him as being a jobber for a long 
time? A. Yes. ^

Q. Another competitor of yours? A. Yes, prob­
ably.

Q. If he said the market price of gumdrops was 
not 26 cents in August and September, 1914, he 
was not telling the truth, is that right? A. That 
is something I don’t know; I know my business and 
I know the prices and I know that I bought.

Q. Mr. Kreenwich, you say that the figures on 
these bills are in your handwriting? A. Abso­
lutely. so

Q. But the writing is not? A, No.
Q. In whose handwriting is the -writing? A.

That is one of my shipping clerks.
Q. Who is he? A. B. Mann.
Q. Is he here? A. He is in Jersey City.
Q. Is he working for you? A. He is working 

for me.
Q. In whose handwriting are those items (indi­

cating) ? A. This is all Mrs. Kreenwich’s.
Q. She is your wife? A. Yes.
Q. She is available? A. She is available. 40
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Samuel Kreenwich—Gross.

Q. On June 30th, immediately before or after 
June 30th of this year, were you in Jersey City? 
A. At times ; I am often out of town.

Q. Were you in Jersey City? A. At times, yes.
Q. Just as much at times as you are now? A. I 

am mostly out of town.
Q. Just the same.as now? A. Just the same as 

now.
Q. You have your business here in Jersey City? 

A. Yes.
Q. And you were doing business there at that 

time? A. Yes.
Q. Now, do you buy gumdrops from anybody 

else except the Novelty Candy Company? A. Ohr 
in cases of emergency I do.

2 q Q- Did you do any in August and September,. 
1914? A. What is that?

Q. Did you, in August and September, 1914, buy 
gumdrops from anybody else except the Novelty 
Candy Company? A. That is something I couldn’t 
tell you.

Q. The price of the Novelty Candy Company’s: 
and the other companies that manufacture are al­
ways the same? A. Absolutely.

Q. You are positive they were always the same? 
A. What is that.

Q. You are positive the prices were always the 
same? A. Yes, prices were always the same:

Q. You know the Fischer people, don’t you? A.. 
I never dealt with them.

Q. Well, then, how can you say that the prices 
charged by the Novelty people and the other people? 
manufacturing gumdrops are the same? A. That 
is the manufacturers that I deal with, that I have* 
business with.

Q. The Three Star Confectionery Company, do* 
you know them? A. Yes, heard of them.

40
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Samuel Kreenwich—Cross.

Q. They manufacture gumdrops, don’t they? A. 
Yes.

Q. Were their prices the same in August? A. I 
will have to look it up.

Q. Did you ever buy from them? A. I certainly 
did.

Q. Why did you make that particular statement 
in court when you know you are under oath, say­
ing that you know that the prices charged by the 
Novelty Candy Company and by other people that 
manufacture gumdrops are the same? A. From 
those that I have dealt with at that time.

Q. You just testified, didn’t you, that you could 
not say unless you looked at your invoices? A. 
Yes, and the gumdrops that I purchased, I got in­
voices from them; I never quoted other prices.

By Mr. Levitan.

Q. When you testified that these bills were made 
up as you did, that is the custom of the trade to 
have the charges made up like that? A. Abso­
lutely.

Case Closed.

To the Chief Justice of the Supreme Court of New 
Jersey:

I do hereby certify the foregoing transcript, made 
by Harry Schirmer, a stenographer designated by 
me and sworn, as the testimony and proceedings had 
on the trial of the above-entitled case, to be used 
on the appeal herein.

JOHN A. BLAIR, 
Judge of Second District 

Court of Jersey City.

10
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Exhibits.

I do hereby certify that the foregoing is a true 
copy of the testimony and proceedings on the trial 
of the suit of Abraham Bockian, plaintiff, against 
United Candy Company, defendant, in the Second 
District Court of Jersey City.

HARRY SCHIRMER,
Stenographer.

Cxhibit P-1.

This Agreement.

Made this eighth day of September, in the year 
Nineteen Hundred and fourteen. Between Abra- 

20 ham Bockian, of the city of Jersey, in the County 
of Hudson and State of New Jersey, party of the 
first part; and The United Candy Co., a corporation 
of the State of New Jersey, party of the second part. 
WITNESSETH!

Whereas the said party of the first part is the 
holder of eight (8) certain shares of capital stock 
in the party of the second part, and the party of 
the first part has agreed to sell the said shares of 
stock to the said party of the second part and the 
said party of the second part has agreed to purchase 
the said shares of stock under the terms and agree­
ments hereinafter set forth. Now therefore, the 
parties hereto in consideration of the premises and 
of the sum of One ($1.00) dollar each to the other 
in hand paid, the receipt whereof is hereby acknowl­
edged, do hereby covenant and agree as follows: 
The said party of the first part hereby covenants 
and agrees to sell, transfer and assign to the said 

4 Q party of the second part the eight (8) shares of the 
capital stock of the said party of the second part
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now held by him and to give a proper assignment 
simultaneously with this contract.

The said party of the first part further agrees 
to continue as a sub-jobber of the said party of the 
second part for the term of one (1) year from the 
date hereof and during the said term he will pur­
chase from the said party of the second part all the 
merchandise required by him, his said business of 
sub-jobbing which is usually handled and dealt in by 
said party of the second part consisting principally 
of confectionaries and shall pay for the same as 
hereinafter provided.

Said party of the first part further agrees to pay 
to said party of the second part the sum of five 
($5.00) dollars per week for delivering the mer­
chandise sold by the said party of the first part as 
sub-jobber, such deliveries to be made at the time 
or times when the said party of the second part is 
making its regular deliveries to its customers in the 
conduct of its business, but it is hereby understood 
and agreed that the said party of the first part may 
at any time hereafter make or cause to be made his 
own deliveries and then and in that event the pay­
ments for deliveries to the said party of the second 
part shall cease.

Said party of the first part further agrees to pay 
to said party of the second part at the time of de­
livery of each order of goods an appropriate amount 
not less than................... per cent., toward the sell­
ing price of the goods and the balance of the said 
order shall be paid weekly.

The said party of the second part hereto agrees 
to re-assign and transfer unto the said party of the 
first part, all the out-standing accounts according 
to the books of the company which had been previ­
ously assigned to the company by said party of the 
first part and which accounts are now approximate-

10
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ly the sum of Nine Hundred and ninety-five 
($995.00) dollars, the said party of the second part 
further agrees to give the said party of the first 
part a note for the sum of two hundred and twenty- 
five ($225.00) dollars payable one (1) year after 
the date thereof, provided however, that if the said 
party of the first part should retire from business or 
should sell the said business and shall also remove 
out of the County of H udson and the County of 
B ergen then the said note shall be paid thirty (30) 
days after notice of such retirement or sale and the 
removal.

And the said parties hereto do further mutually 
covenant and agree that the goods which shall be 
purchased by party of the first part from the party 

20 of the second part shall be at a price or profit to the 
party of the second part over and above the then 
existing market value of the same together with an 
additional profit of one cent on every purchase of a 
fifty cent box, two cents on every purchase of a box 
costing from fifty cents to two dollars and three 
cents on every purchase of a box costing two dollars 
or more.

It is further mutually covenanted and agreed 
that the said party of the first part will not inter­
fere or solicit among the trade (either directly or 
indirectly, as servant, agent or employee) which 
Is usually supplied by the said party of the second 
part and the said party of the second part cove­
nants and agrees that it will not interfere or solicit 
among the trade (either through its agents, servants 
or employees) which is usually supplied by the said 
party of the first part, but this agreement shall not 
restrain either of the parties hereto from selling to 
any customer who may come and order goods with­
out the solicitation of either of the parties hereto.40
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although such customer may have heretofore dealt 
with the other of the parties.

It is further stipulated and agreed by the parties 
hereto that if either of the parties should violate 
any of the covenants and agreements herein con­
tained, then they hereby fix the sum of two hun- ^  
dred and twenty-five dollars as liquidated damages 
for such breach and it is further understood that 
the said note to be given as above mentioned shall 
in the event of breach on the part of the party of the 
first part be considered as the amount of the liqui­
dated damages and shall upon the demand of the 
said party of the second part be delivered up to be 
cancelled.

In witness whereof, the said party of the first 
part has hereunto set his hand and seal and the 20 
said party of the second part hath caused its cor­
porate seal to be hereto affixed and attested by its 
Secretary and these presents to be signed by its 
president the day and year above written.

A. BOCKIAN. (L. S.)

THE UNITED CANDY CO., 
a corporation of the State 

of New Jersey.
By N. H. Glickman. 30

President.
Secretary, Benjamin D. Urdang.

Signed, sealed and delivered 
in the presence of

J oseph Davis, 
as to both parties.

United Candy Co.
Corporate Seal.

Attest.
1913.

New Jersey.
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$225.00

Jersey City, N. J. Sep. 8, 1914. 
One year after date we promise to pay to the or­

der of Abraham Bockian, Two Hundred and 
Twenty-five and 00/100 Dollars, at 368 Hoboken 
Av., J. C., Subject to the Condition contained in 
the agreement bearing even date.
'Value received.

UNITED CANDY CO.
N. H. Glickman, Pres. 

Benjamin D. Urdang, Sec. & Treas.

Due.

20
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Exhibit P-3.

N ovelty Candy Company. 
Manufacturing Confectioners 

“Haggis” and “Mysco”
Brands

New York, N. Y. Aug. 27,1914.

Sold to United Candy Co., 8 25 14
368 Hoboken Ave.,

Jersey City, N. J.
'Salesmans order No. 

Our Order No. Cornwell,
H. 1670 
Terms.
10 days less 2 %

Boxes Description Price Extension Total
15 5 lb. Monarch M. M. .65 9.75
50 100 C. Asst. Haggis .16 8.00
50 100 C. Black Haggis .16 8.00
5 5 lb. P. R. Babes .26 1.30 72.05

250 5 lb. Big 5 Gum Drops .18 45.00 1.30

73.35
1.47

17188 so

Received Payment.
Sep. 10, 1914.

Novelty Candy Co.
Per S.

E ntered.

40
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Statement.

Jersey City, N. J., July 25, 1914.

Inventur taking,
-ĵ  Bought of United Candy Co.

Wholesale confectioners. 
368 Hoboken Av.,

Stock
Fixtures, Horses & Wagon 
Balance in Bank 
Cash on hand 
Deposit on Electr 
Outstanding

2Q

Investment 
Bills Due 
Bills not Due

12179.60

$2238.49
471.00
127.87
35.19
10.00

3280.68

6163.23
2432.00

836.67
714.96

3983.63

30 F or comparisons only.

40
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Exhibit P-11.

U nited Candy Co. Inc.
Wholesale Confectioners

High Grade Chocolates and Bon-Bons.
368 Hoboken Avenue.

Jersey City, N. J. Sep. 29. 1914. ^
Sold to A. Bockian.

1. 1 90 cherries, Bklyn .57
2. 1 Hersheys Almond bar. .67
3. 1 90 cherries, L. .65
4. . 2 Haggis .34
5. 1 10/1 gum drops .27
6. 1 Bulls eye gum .52
7. 2 Clams .62
8. 1 W. P. Carmels—51b. .72
9. 1 Joy cake. .41

10. 2 Haggis .34
11. 1 L—90 cherries .65
12. 1 Fruit Bar .41
13. 1 War Prize .39
14. 1 H. F. Captain .47
15. 1 Sour Balls .39
16. 1 Butter Melow .41
17. 1 Fruit Bar—72 .41
18. 1 72 Maple-walnuts .41
19. 1 2c. cherry bar .62
20. 1 Domino .42
21. 1 Obelisk • .41

10.10
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Sold to A. Bockian.

Sep. 29, 1914.

1. 1 1 lb. Flange .33
2 3 1 lb. Bklyn. .50
3. 1 Joy cake .41
4. 1 Whipped cream earmels .39
5. 1 Jelly Bean .36
6. 1 Clarabel .27
7. 1 144 bananas .41
8. 1 10/1 gum drops .27
9. 1 U. Sam .36

10. 1 Violet Ball .37
11. 1 364 2.10
12. 1 Have a Heart .33
13. 1 Cocoanut kiss. .33
14. 1 Cluster bar. .40
15. V2 Choc, wafers .50
16. 1 Sultana Fudge .33
17. 1 Ass. J. J. .50
18. 1 72 Paragon .41
19. 2 Lemon Coc. .66
20. 1 Starmint Loz. .55
21. 1 Ass. Coc. Bar. .33

30 10.11

40
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1. 2 Sp. Gum .98
2. 1 Take me bar .41
3. 2 Prize boxes, 72 .78
4. 1 Ass. Lolly pops .43
5, 1 Hershey Almond bar .67
6. 1 Me too. .62
7. 3 Maple walnrfts 1.23
8. 1 36 P. Corn .20
9. 1 Joy cake .41

10. 2 Dominos, 216 .84
11. 1 Doz. S. Bros. .31
12. 3 Pep. Giants .63
13. 1 Lie. Pipes. .44
14. 1 75 Rockwood j .72
15. 1 Gr. W. Bars .41
16. 1 48 Peanut Sq. .33
17. 1 Nonp. Gum Dr. .29
18. 1 Giant nuget. .33
19. 1 200 cream bar .47
20. 1 Trocodiro .21
21. 1 Ass. Lolly pops. .43

11.14

30
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1. 1 216 Choc, cream .42
2. 1 216 Whipped .42
3. 1 Doz. Y & S. Lie. .31
4. 1 Trocodiro .21
5. 1 Pep. giants .21
6. 1 Colsfoot .33
7. 1 Big 5 .27
8. 1 Doz. Dudens .30
9. 1 Ass. Rock candy .65

10. 1 U. Sam' .36
11. 1 Cluster Bar .40
12. 1 Salt, peanuts .41
13. 2 Extra Dry .42
14. 1 Whipped creams—144s. .41
15. 1 P. corn 36 .20
16. 2 Lemon drops, stag .82
17. 2 Pea. ovals .78
18. y2 Klont. almonds .70
19. i 3c. Hooton .62
20. y2 Klont. Almonds .70
•21. i salted peanuts .41

9.35
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1, 1 Won prize .33
2. 1 Pea. Sq. 48 .33
3. 1 Afr. Carmel .39
4. 1 Union Sq. .41
5. 1 Porta Rico. .31
6. 1 216 Fudge .41
7. 1 Jelly bar 36 . .21
8. 1 110 Jelly .31
9. 1 Sweet Cap. .31

10. 1 4/1 wine bottles .21
11. 1 It. cream 72 .41
12. 1 Big 5 .27
13. 1 Ice Cream Ball .41
14. 1 144 Choc, nuget .41
15. 1 Cocoa, treats .41
16. 1 Long Gum bar .21
17. 1 Clarabel .27
18. 1 Fancy Daisy .39
19. 1 Violet Ball .37
20. . 1 Nonp. Sq. .33
21. 1 360 Laces .41

7.11

4U
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1. 1 Wal. orange .41
2. 1 Gr. W. Bar .41
3. 1 Big 5 .27
4. 2 Haggis .34
5. y2 Elea Almond .90
6. i 216 Fudge .41
7. i Sp. Gum .49
8. i Golden Rd. .20
9. i Bordens Silver .82

10. i Nuget cake .41
11. i Mystic carmels .37
12. 2 Haggis .34
13. 1 O. F. Molasses .41
14. 1 Coc. Kisses .33
15. 1 216 Dominos .42
16. 1 200 Cream Bar .47
17. 1 Choc. Jelly bar .41
18. 1 Gordons. .42
19. 1 Cream tarts .39
20. 1 Stag Chew. • .21
21. 1 Stag .21

8.64

30

40
[10367]







Nmw iprsMj (fourt of Errors anb 
Appeals

Abraham B ockian,
Plaintiff-Respondent,

vs.
United Candy Co., a corporation 

of New Jersey,
Defendant-Appellant.

On Appeal. 
Appellant’s 
Brief.

Statement o f  Facts.

Briefly the facts in this case are as follows:
This is an appeal from the Supreme Court af­

firming a judgment for plaintiff-respondent.
The action was brought in the District Court to 

recover the sum of $450 and was founded upon two 
counts.

The first count was on a conditional promissory 
note.

The second count was on a written contract, re­
ferred to in the note. The contract and note are 
fully set forth on pages 131 and 134 of the case, 
Exhibits P-1 and P-2.

The United Candy Co. entered into a written con­
tract (p. 1) with Bockian, whereby Bockian was 
to work for the company for one year. Simultaneous 
with the execution of this contract the company 
gave Bockian a conditional note for $225 (p. 2), 
payable one year from date.
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The conditions of the contract were:
“* * * And it is further understood

that the said note to be given as above men­
tioned shall, in the event of breach on the 
part of party of the first part, be considered 
as the amount of liquidated damages, and 
shall, upon the demand of the said party of 
the second part,“be delivered up to be can­
celled”

It must be observed that the contract of employ­
ment was to expire on the same day that the note 
was to become due.

It is uncontradicted' that the respondent de­
liberately broke his contract with the company, 
leaving the employ of the defendant within four 
weeks after the execution of the contract, giving as 
his reasons the breach of the contract (p. 1) by the 
company in overcharging plaintiff on the sales of 
goods, as provided in clause 8 (p. 132, Oase, 11. 17, 
28).

At the’maturity of thé note the company refused 
to pay same, because Bóckian did not comply with 
the condition precedent in the contract, viz., to re­
main in the employ of the company for one year.

The Trial Court gave judgment for the plaintiff- 
respondent for the sum of $450.

The testimony was reported by a stenographer, 
and thè case has all the testimony printed in full.

On appeal this judgment was affirmed by the 
Supreme Court.

This appeal is taken to review the judgment of 
the Supreme Court.

The main grounds for appeal in the' ease are as 
follows :

1. The alleged error by the Supreme Court in 
affirming the refusal of the Trial Court to non­
suit.
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2. The alleged error by the Supreme Court in. 
its construction of the contract.

3. The alleged error of the Supreme Court in 
its rulings upon the admission and rejection of 
evidence.

A reversal of the judgment of the Supreme Court 
is therefore respectfully urged for the following 
reasons :

ARGUMENT.

POINT I.

The Supreme Court erred when it af­
firmed the refusal of the Trial Court to 
non-suit.

The plaintiff-respondent rested his case on proof 
of the contract and note, and on the defendant's 
alleged breach of paragraph 8 (p-. 132, Case, 11. 18 
to 28) concerning the overcharges.

Plaintiff also testified (p. 46, Case, 1. 12) that he 
left defendant’s employ on the 3rd day of October, 
1914; four weeks after the execution of the con­
tract.

The plaintiff, to make out a prima facia case, 
was required to prove:

1st: The contract.

2nd: The performance of all conditions prece­
dent on his (plaintiff’s) part.

3rd: Breach by the defendant.

4th: That the breach went to the essence.
Here the performance on the plaintiff’s part, to 

wit, to work for a year, was an express condition
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precedent, and the plaintiff was required to allege 
and prove compliance with this condition, or in de­
fault thereof tender of compliance to perform. No 
such compliance was shown here; in fact, the tes­
timony is that the plaintiff wilfully left the employ 
of the defendant ( p. 46, Case, 11. 10 to 20 ).

It is clear, upon examination of the contract, 
that the plaintiff was required to work for a whole 
year, and that was an entire contract on his part, 
a termination of which at any time during the 
year would constitute a breach that would go to 
the essence of the plaintiff’s promise. Defendant 
could not go out in the open market and procure 
a contract with another sub-jobber for a year and 
charge the difference in its sales or receipts to the 
plaintiff. But if the defendant was overcharging 
the plaintiff, it was an easy matter for the plain­
tiff to go out in the open market, buy his confec­
tioneries there and have his action in damages 
against the defendant for the excess, if he paid any. 
In other words, the breach of the defendant’s prom­
ise, assuming that there was one, was a mere minor 
breach and could not go to the essence of the agree­
ment, defendant’s covenant clearly being devisable, 
as each particular transaction could readily be 
gauged and adjusted, while the plaintiff’s could 
not.

Appellant’s breach, therefore, not having gone to 
the essence of the contract, plaintiff was not law­
fully justified in refusing to perform his part of 
the agreement, and his refusal to comply was an 
absolute bar to any recovery by him against the 
defendant for damages, and the plaintiff, having 
broken his part of the agreement, he (plaintiff) was 
liable for the liquidated damages mentioned in the 
contract, viz., the cancellation of the $225 note.
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The promise or contract of respondent was abso­
lute and unconditional; i. e., he was bound to con­
tinue the employment or tender performance of his 
services to appellant for the entire year specified in 
the contract, before he would be entitled to expect 
performance on the part of the appellant-defend­
ant ( i  e., payment of the note). It is a well-recog­
nized principle of law that the plaintiff would have 
been justified in refusing to perform or tender per­
formance to the appellant, in case the appellant had 
done an act or acts which made it impossible for 
the plaintiff to continue his services, such as, for 
instance, dissolution of the appellant’s business, 
or wilful refusal to further employ the respondent. 
But giving the evidence of the plaintiff the most 
favorable construction on the motion for a non­
suit, the mere overcharge, as is testified by the 
plaintiff on part of the appellant, was not sufficient 
justification for the plaintiff to terminate the agree­
ment, because the performance of the plaintiff, of 
his part of the agreement, was absolute and uncon­
ditional; irrespective of what happened plaintiff 
was bound to work one year before being entitled. 
to the $225.

In the learned discourse, on the law of contracts, 
written by the late Professor Langdell, LangdelVs 
Summary of Contracts (Second Edition, pp. 209- 
212), and cases cited, on page 209 (about middle), 
the learned author says:

“If the breach goes to the essence of the 
contract, the party committing it cannot 
complain of this result; but if it is slight 
amd unimportant and especially if it hap­
pens after the performance is nearly com­
pleted, he may justly say that the penalty 
is out of all proportion to the wrong. In
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this connection there is an important dis­
tinction between express and implied con­
ditions. An express condition is the creature 
of the parties to the contract. * * * It
cannot, therefore, in legal contemplation, 
work any injustice to either of them, nor can 
it operate in such a manner as to take either 
of them by surprise. The Court, not being 
responsible for its existence^ has nothing to 
do with its consequences, and has neither 
power nor duty in connection with it beyond 
enforcing it according to its terms. * * *”

On the bottom of page 210 the author says:
“If the breach goes to the essence, they 

(Courts) permit it to be set up as a defense, 
but if it does not go to the essence, they per­
mit the plaintiff to recover, and leave the 
defendant to his cross-action.”

Section 162, page 211:
“F irst : When the plaintiff’s breach con­

sists in not doing, or offering to do, all that 
the contract requires and the amount that 
he is to receive as payment is absolutely 
fixed, it seems that the breach will neces­
sarily go to the essence as matter of law, 
for the defendant can say that he has not 
performed on his part, because the plaintiff 
has not rendered the equivalent agreed upon 
and that is a good defense.”

The plaintiff’s testimony concerning the over­
charges shows that they were very minor, to wit, an 
overcharge of a few cents on a box of candy. This 
being a matter of simple computation could have 
very readily been determined what the exact 
amount of plaintiff’s damages were, and hence the
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Courts have laid down the ruling if the breach 
does not go to the essence of the contract, the Courts 
will leave the party to his remedy by way of dam­
ages, because that would be adequate, and will not 
justify the plaintiff in breaking his agreement, and 
refusing to perform.

The plaintiff, who was to work for one year and 
only worked four weeks, surely committed a breach 
of his contract, which went to the very essence 
thereof and operated as an absolute bar to any re­
covery by him.

The general principles above cited have been 
followed in the courts of New Jersey as far as was 
practical.

In Frey v. Mills, reported in 71 Law, page 293. 
the Chief Justice, in writing the opinion for the 
Court of Appeals, says, at the bottom of page 295:

“In the second place, to entitle the plain­
tiffs to recover upon the contract they were 
bound to show performance on their part, or 
else that their performance was prevented by 
the wilful or fraudulent act of the defend­
ants in violation of their own undertaking. 
Hinds v. Henry, 7 - Vroom, 328. That they 
did not carry out their part of the agree­
ment they admit; that they were prevented 
from doing so by any act on the part of the 
defendants, which was in violation of the de­
fendants’ undertaking, is not suggested by 
the evidence. Their claim on the contract 
therefore failed. Nor were they entitled to 
recover on a quantum meruit. Their services 
were rendered under a special agreement, by 
the terms of which their compensation was 
contingent upon performance on their part. 
The contract furnished the sole ground of
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recovery. Hinds v. Henry, supra; Runyon 
v. Wilkinson, Gaddis & Co., 28 Vroorn, 420.”

Of course, it is apparent that the plaintiff’s rem­
edy on the note stands or falls with the contract, 
as the note is part of the contract, each instrument 
being incorporated in the other by reference. The 
plaintiff therefore having failed to properly estab­
lish all the elements essential to make out a prima 
facie case when he rested, the nonsuit should have 
been, granted, and the Supreme Court erred in af­
firming the ruling of the Trial Court.

POINT II.

The Supreme Court erred in its con­
struction of the contract, and the judg­
ment should be reversed.

The contract provides for liquidated damages of 
$225 (p. 133, Case, 11. 3 to 18):

“It is further stipulated and agreed by the 
parties hereto that if either of the parties 
should violate any of the covenants and 
agreements herein contained, then they here­
by fix the sum of two hundred and twenty- 
five dollars as liquidated damages for such 
breach, and it is further understood that the 
said note to be given as above mentioned 
shall in the event of breach on the part of 
the party of the first part be considered as 
the amount of the liquidated damages and 
shall upon the demand of the said party of 
the second part be delivered up to be 
cancelled.”

It is very clear and from the ordinary construc­
tion of the language of this paragraph until the
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word breach (and there is no ambiguity there) that 
the damages are shaped in so many words by the 
contract at the sum of $225. The next clause, how­
ever, provides as follows:

“* * * and it is further understood
that the said note to be given as above men­
tioned shall in the event of breach on the 
part of the party of the first part be con­
sidered as the amount of the liquidated dam­
ages and shall upon the demand of the said 
party of the second part be delivered up to 
be cancelled.”

The above provision of the contract simply pro­
vides for the manner in which and the source 
whence the damages are to be paid. $225 is the 
amount of liquidated damages. In case the defend­
ant (the employer) breaks the agreement, the note 
is to be paid by it. In case the plaintiff (the em­
ployee) breaks the agreement, he is to deliver up 
the note to the defendant for cancellation.

The note was the liquidated damages in physical 
form, to be paid in one case, or cancelled in the 
other. ,

If we assume that the Supreme Court properly 
found that the defendant had broken its part of 
the contract, then it is respectfully urged that the 
Court erred in affirming the judgment for $450 
when the parties expressly provided between them­
selves that the liquidated damages was to be only 
$225 (p. 133, Case, 11. 3 to 18).

It is so well settled in this State that it needs no 
authorities; that Courts will not enforce a penalty, 
neither will they award damages in excess to what 
the parties themselves agreed the damages 
should be.

But the argument that the defendant broke its 
agreement, cannot be satisfactorily maintained.
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Paragraph 8 of the contract, page 132, Case, lines 
17 to 28, provides as follows:

“And the said parties hereto do further 
mutually covenant and agree that the goods 
which shall be purchased by party of the first 

v * part from the party of the second' part shall
be at a price or profit to the party of the sec­
ond part over and above the then existing 
market value of the same, together with an 
additional profit of one cent on every pur­
chase of a fifty-cent box, two cents on every 
purchase of a box costing from fifty cents 
to two dollars and three cents on every pur­
chase of a box costing two dollars or more.”

It will be observed that the plaintiff’s sole griev­
ance is based upon the overcharges, and the ques­
tion of charges or prices in the contract is dealt 
with in the above clause, clause 8 of the contract. 
A careful examination of the said clause shows that 
the parties under the contract provide as follows:

1. That the plaintiff shall purchase his goods 
from the defendant.

2. That said goods shall be sold at a profit to the 
appellant.

3. That besides the regular profit there was to 
be the additional profit of 1 cent on every purchase 
of a 50-cent box and 2 cents on the purchase of a 
box from 50 cents to $2 and 3 cents on a $2 box or 
more.

It is, therefore, respectfully urged that under the 
very terms of the contract, the parties agreed for a 
double charge or profit, viz.: the ordinary regular 
profit and an extra profit of 1 cent, 2 cents and 3 
cents under certain cases, so that when the plain­
tiff testified that appellant overcharged the respond-
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ent by charging more than 1 cent profit over the 
market price, appellant was not violating any terms 
of the agreement, but only complying therewith. 
The language of this clause is not ambiguous, in 
fact, the words “additional profit” are used, indi­
cating that this 1 cent, 2 cents and 3 cents profit 
is to be added to the ordinary or regular profit. 
Therefore, it is difficult to perceive on the evidence 
before it, how the Supreme Court could determine 
that the plaintiff had sustained damages to the 
amount of $450, when the appellant was complying 
with all of the terms and conditions of the agree­
ment.

In fact the reason for the plaintiff’s alleged over­
charge is very apparent. Under the agreement the 
plaintiff was required to not only purchase all of 
his goods from the appellant, but he was to pay 
more than he would be obliged to elsewhere. This 
provision being undoubtedly in consideration of 
some advantages that respondent gained by reason 
of the contract, it would be a most unusual course 
for the appellant to pursue to overcharge the re­
spondent. As a matter of fact its legitimate 
charges would bring it a profit substantially more 
than from its other customers.

With these provisions of the contract before it, 
the Supreme Court manifestly erred in its interpre­
tation of the contract, and it is, therefore, respect­
fully submitted that the judgment should be re­
versed.
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POINT III. •

The Supreme Court erred in its rul­
ings upon the admission and exclusion 
of evidence.

A. A dmission of improper testimony on direct 
EXAMINATION I

“Q. I show you a bill, dated September 10, 
1914, and ask you if that is a bill of where 
you bought Big 5 Gumdrops?

Mr. Levitan: I object to that as irrele­
vant and immaterial, and not a proper 
method of proof.

A. This is a bill of what I paid.
The Court: I think that may be some 

evidence.
Mr, Burtis: I offer the bill in evidence.
The Court: X will admit it, and an ex­

ception may be noted.
(Bill marked Exhibit P-8.)” (P. 58, 

Case, 11. 21 to 35.)

The Court should have sustained the above objec­
tion for these reasons:

1st. It was not shown how this bill compared 
with the market price in September, 1914, which 
was important.

2nd. It is not proper proof of the market price 
of an article by showing what a certain individual 
paid for that article at a certain time. For all 
that appeared at the trial, this particular witness 
may have been overcharged, or bought his goods 
much below the market price.
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B. E xclusion of proper testimony on direct 
examination :

“Q. Will you explain to the Court what 
the circumstances were under which this 
note was given?

Mr. Burtis: I object to that on the 
ground that the contract speaks for itself, 
and on that point no parol evidence can 
be offered as to why that note was given; 
the contract is clear and explicit.

The Court: I think he will have to stand 
on the contract as to the character of that 
note.

Mr. Levitan: Exception” (p. 99, Case, 
11. 28 to 40).

The Court clearly erred in its ruling on this tes­
timony :

1st. It deprived the defendant of a right to an­
swer a certain charge made against-it, because the 
plaintiff on page 42 (Case) gives his version of 
what the note was for, and consequently the defend­
ant would be entitled to a similar right.

2nd. There was a separate count on the note, 
and the provision on its face, “subject to the con­
ditions of the contract,” opened it manifestly for 
an explanation.

“Q. In this case the prices billed in Sep­
tember would be according to the prices at 
the selling date, August or whatever time 
prior to that the order was taken?

Mr. Burtis: I object to that.
The Court: I think I will overrule the 

question as relating to this particular in­
stance.
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Mr. Levitan: Exception” (p. 74, Case, 
11. 31-40).

The Court clearly erred in its ruling on this ques­
tion, because the question involved, was what was 
the price of the merchandise at the time the order 
therefor was given and not at the time the goods 
were shipped. It is not unusual for merchants to 
purchase goods at a certain price for future deliv­
eries, irrespective of what the prevailing market 
price is at the time of delivery. The point attempted 
to be shown here was that, notwithstanding the fact 
that the market price in September was 26 cents, 
the defendant was only paying 18 cents because it 
had purchased in July, for deliveries in August and 
September, at the July price.

O. Admission of improper testimony on cross- 
examination :

“Q. I call your attention to the fact that 
on August 27th, and practically the first of 
September, that you paid 18 cents a box for 
Big 5 gumdrops.

Mr. Levitan: I object to that on the 
ground that the price in August is no 
criterion of what the price was in Septem­
ber.

Mr. Burtis: This was three days before.
Mr. Levitan: That makes no difference; 

the market is fluctuating every day.
The Court: I think I will hear the tes­

timony.
Mr. Levitan: Your Honor will note my 

objection” (p. 87, Case, 11. 25 to 39).
“Q. Will you swear that on the 27th day 

of August, 1914, the United Candy Company
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did not buy 250 five-pound boxes of Big 5 
gumdrops at 18 cents a pound from the 
Novelty Candy Company?

Mr. Levitan: I object to that as irrele­
vant and immaterial, for these reasons: In 
the first place, whether we bought 10,000 
boxes in August, the issue here is what the 
market price was at the time we sold these 
gumdrops to Bockian.

Mr. Burtis: I now offer this bill in evi­
dence.

Mr. Levitan: I object to that as incom­
petent, immaterial and irrelevant.

The Court: Well, I think that this may 
be received; it may be some evidence of the 
value.

Mr. Levitan: Your Honor will note my 
objection” (p. 87, Case, 1. 40, continued to
p. 88, 1. 21).

The ruling on this objection was manifest error 
by the Trial Court. This controversy occurred in 
September, 1914, just one month after the great 
European war had been declared, and prices were 
unstable in every commodity, especially in candy, 
which is mostly sugar. It is, therefore, very seri­
ously urged that the market price four days before 
the 1st of September, to wit, on August 27th, is 
clearly no criterion of the market price of Septem­
ber 1st.

The additional ground also urged at the trial 
that it was not shown what quantity was pur­
chased also falls short of being a proper criterion 
of the market price, as it is a matter of common 
knowledge that the market price for a dozen ar­
ticles will be different from a gross or a great gross, 
or any larger quantity, so that in order to establish 
properly the market price it was necessary to show

Jensy Sleii Ubniy
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the market price of the particular quantity pur­
chased.

“Q. Have you any book here to-day which 
would show the profits, if any, that were 
made by the United Candy Company up to 
the 1st day of September, 1914?

Mr. Levitan: I object to that as wholly 
irrelevant and immaterial, whether or not 
we made any profits.

The Court: You may answer the ques­
tion.

Mr. Levitan: Exception” (p. 93, Case, 
11. 24 to 34).

The question before the Court here was squarely 
under the contract of September 8th, which must 
be construed on its face, except as to those parts 
thereof that are ambiguous.

Therefore, it is difficult to perceive for what rea­
son it was material to the issue for the Trial Court 
to know what the profits of the defendant company 
were up to the 1st day of September, 1914.

The objection raised to the admission of testi­
mony on pages 87 and 88 also applies to the testi­
mony on page 93, line 36, to page 94, line 9.

“Mr. Burtis: I offer all these slips which 
have been identified by the witness as being 
the items charged to the plaintiff under the 
contract in evidence.

Mr. Levitan: I object to them, on two 
grounds; in the first place, they are not of­
fered at the proper time and should have 
gone in on the direct case of the plaintiff; 
and secondly, on the ground that they are 
not paid.

The Court: Well, I think I will allow 
them.
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Mr. Levitan: Your Honor will note my 
objection.

(All the slips were thereupon marked as 
one exhibit and numbered P-11.)” (P. 96,
Case, 11. 22 to 38).

The Court manifestly erred when it admitted 
these slips printed on page 137 (Case, Exhibit 
P-11), for these reasons:

1st. This wTas defendant’s case, and plaintiff had 
no right to offer any exhibits.

2nd. The exhibits, if plaintiff decided to offer 
them at all, should have been offered on his own 
direct case.

3rd. The slips, not being paid, would have no 
evidential value when admitted.

D. E xclusion of proper testimony on cross- 
examination :

“Q. Didn’t you have a receipt in court the 
last time?

Mr. Burtis: I object to that as incom­
petent, irrelevant and immaterial.

The Court: I think I will overrule the 
question.

Mr. Levitan: Note my objection” (p. 
49, Case, 11. 16 to 22).

It will be observed that this question was asked 
the witness on cross-examination, for the purpose 
of testing the witness’ credibility, and should have 
been allowed. The question should have been al­
lowed on the additional ground that it was within 
the scope of the direct examination and was ma­
terial to the issue.
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E. In the admission of expert testimony
WITHOUT PROPER QUALIFICATION OF THE EXPERT.

The plaintiff, Bockian, was not qualified to tes­
tify to the market price of gumdrops and lolly-pops 
for the month of October, 1914. On cross-examina­
tion as to his source of special knowledge on the 
subject on page 33 (Case, U. 30 to 40), the witness 
clearly does not give a proper source for his infor­
mation, and his whole knowledge is chiefly from 
hearsay, as he says, “Mostly what jobbers told me,” 
etc. (p. 33, Case, Í. 39).

In Electrio Park Amusement Ca. v. Psichos, 83 
Atl., page 766, the Supreme Court (Mr. Justice 
K alisch ) has laid down the rule as follows:

“The indisputable rule of law governing 
the admission of expert testimony is that the 
person called upon to give such testimony 
must first establish that he has such special 
knowledge of the subject in controversy be­
tween the parties that qualifies him to give 
an opinion.”

F. In  its refusal to allow parol evidence to
EXPLAIN AMBIGUOUS PARTS OF THE CONTRACT.

On page 42, the Court permitted the plaintiff to 
explain what the note (P-2) was given for, while, 
on page 99 (Case, 1. 28), the Court refused to per­
mit one of defendant’s witnesses to give his version 
of the note.

“Q. Will you explain to the Court what 
the circumstances were under which this 
note was given?

Mr. Burtis: I object, etc.
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The Court: I think we will have to 
stand on the contract as to the character 
of that note.

Mr. Levitan. Exception.”

The Supreme Court says it finds no harmful er­
ror (p. 1, Case, 11: 28-30).

It must be remembered that the case was tried 
without a jury.

The Trial Court decided the facts. It was, there­
fore, important to exclude all matters from the 
Court’s mind which might tend to influence it in 
weighing the evidence, and at the same time the 
Court should have admitted evidence tending to 
affect the credibility of witnesses on cross-examina­
tion.

It will be observed that the testimony was impor­
tant for the defendant to show its version of the 
giving of the note, inasmuch as the plaintiff had 
shown his. It was manifestly error on the part of 
the Trial Court to refuse testimony explaining that 
phase of the contract, once it had received plain­
tiff’s explanation.

POINT IV.
The judgment of the Supreme Court 

should be reversed.

Respectfully submitted,

LEVITAN & LEVITAN, 
Attorneys for Appellant,

Abbaham Levitan,
Of Counsel.
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Statement of Facts.

This is an appeal from a judgment of the New 
Jersey Supreme Court affirming a judgment rent 
dered in favor of the plaintiff in the Second Dis­
trict Court of Jersey City.

In 1913 plaintiff and others organized the de­
fendant corporation. On September 8th, 1914, 
plaintiff was the owner of eight shares of the de­
fendant company, which represented one-third of 
all the capital stock of the corporation. It pur­
chased the shares from the plaintiff for f l ,200.00. 
These were paid for by the corporation assigning 
to the plaintiff all its outstanding accounts amount­
ing to $995.00 and giving him its promissory note

Abraham B ockian,
Plain tiff-Respondent,

vs.

United Candy Company,
Defendant-Appellant.
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for 1225.00. This note was also dated September 
8 th, 1014, payable one year after date and con­
tained the words, “Subject to the condition con­
tained in an agreement bearing even date«”

The agreement referred to on the face of this 
note was the one above referred to, made on that 
date by the plaintiff with the defendant company, 

2 Q By this agreement the plaintiff assigned his in­
terest in the defendant corporation back to the 
corporation by assigning his eight shares of stock 
to the corporation at a valuation of $150.00 per 
share, making a total of $1,200.00. He received 
payment therefor by the corporation assigning to 
him its outstanding accounts or bills receivable 
in the sum of $995.00 and the corporation’s note 
for $225.00, payable in one year as above, stated, the 
excess over $1 ,2 0 0 .0 0  representing possible losses 

20 in collecting the outstanding accounts. It fur­
ther provided that the plaintiff should enter the 
employ of the, defendant as a sub-jobber for the 
term of one year and purchase from it all the 
merchandise required by him in the usual course 
of his business as a sub-jobber and that said mer­
chandise should be sold by the defendant com­
pany to the, plaintiff at a profit to the defendant 
above the market price of one, two or three cents 
on each box according to its value.

3 Q The agreement further fixed as liquidated dam­
ages in case of a breach by either party the sum 
of $225.00.

Four weeks after the making of the agreement, 
plaintiff was compelled to leave the employ of 
the defendant claiming an alleged breach of the 
agreement on the part of the defendant and in 
May, 1916, and after the note in question had 
matured, he brought suit against the defendant to 
recover the amount of the note and damages for 

4 0  breach of the contract. The case was tried by
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the court without a jury and a judgment ren­
dered in favor of the plaintiff for the sum of 
$450.00. Prom this judgment defendant appealed 
to the New Jersey Supreme Court, which court 
by opinion filed February 16th, 1917, affirmed the 
judgment of the District Court and it is from this 
judgment that the defendant now appeals.

POINT I.

No testimony was admitted by the 
Trial Court regarding’ market price 
except by witnesses properly quali­
fied.

\
Two witnesses testified on behalf of plaintiff re- _ * 

garding market price. One, plaintiff himself, and 20 
the other David Follender.

Plaintiff testified (page 31) that he had bought 
and sold candy in Hudson County for the last 
six years, and up to the time of the making of the 
agreement had purchased in the open market all 
the candy bought by the defendant company. He 
also testified (pages 32 and 33) that after the 
agreement was made, on a number of occasions, 
because of defendant’s inability to fill his orders 
be was compelled to purchase his candy in the ■ 
open market, and also that he. talked with other 
jobbers and visited factories at this time, in order 
to ascertain what was the correct market price.

David Follender testified (pages 57, 58 and 59) 
that he had been in the confectionery business, as 
a jobber in Hudson County, for twenty-eight years, 
and was familiar with the market price of the 
candy sold plaintiff by the defendant during the
months of September and October, 1914. He then ^40
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testified as ta what was the market price of this 
candy during that period and to the fact that 
defendant had charged plaintiff a greater price 
for the same than that agreed upon in the agree­
ment.

Both these witnesses, because of the length of 
time that they had been in this business, had 

2 0  sufficient knowledge and were qualified to give 
this testimony.

POINT II.

It was not error for the Trial Court 
to refuse to allow parol evidence to 
explain alleged ambiguous parts in 
the agreement.

20

30

There, is no ambiguity in any part of the agree­
ment between plaintiff and the defendant which 
required parol evidence to explain its terms.

At the trial counsel for defendant endeavored to 
introduce parol evidence in an attempt to prove 
that the promissory note, upon which plaintiff was 
suing, was in reality a bonus and not given as part 
payment for the stock sold defendant. His theory 
was that if the, plaintiff fulfilled his part of the 
agreement, then at the expiration of a year, he 
was to receive the amount of the note as a bonus, 
but if he broke the agreement, he was to forfeit 
this bonus, and also $225.00 liquidated damages.

There is absolutely nothing in the contract to 
sustain this theory. On the contrary the agree­
ment plainly indicates that the note (paragraph 
6; pages 131-132) was given as part payment for 
the sale of plaintiff’s stock to defendant. Para­
graph 9 of the agreement begins by fixing the 
amount of liquidated damages for breach of the 
agreement at $225.00 and then provides that in40
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case of a breach on the part of the plaintiff, that 
this note, which represents an unpaid indebtedness 
by the defendant to the plaintiff, is to be surren­
dered to the defendant and considered as the 
amount of the liquidated damages. In case of a 
breach on the part of the defendant, the amount 
of liquidated damages was fixed at $225.00 in addi­
tion to the amount of the note. No other construe- 10 
tion can possibly be placed on the wording of the 
agreement, and the Trial Court was correct when 
it refused to allow defendant to introduce parol 
evidence in an attempt to change or alter the plain 
meaning of this agreement.

POINT III.

There was no error on the part of 2o 
the Trial Court in the admission or 
exclusion of evidence.

Reasons Nos. 8, 9, 10, 11, 12 and 13, are all .on 
rulings of the Trial Court on the admission or 
rejection of evidence.

Reason No. 8 deals with the question of a re­
ceipt. If asked for the purpose of testing the 
witnesses’ credibility, counsel for defendant should 
have so stated. He did not do so, hence the ques- oa 
tion was properly excluded as immaterial. ™

Reason No. 10 deals with a bill paid by the 
witness Follender (Exhibit P-8). Counsel for 
defendant has neglected to print this exhibit in 
the case on appeal. The bill was relevant and 
material for the purpose for which it was admitted 
in evidence to show that the market price in Sep­
tember, 1914, of the article mentioned in the bill 
Was as the witness Follender testified.

The testimony under Reason No. 11 was clearly 
irrelevant. The contract between these parties
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fixed the price to be charged, and that was the 
market price at the time of delivery pins a fixed 
amount of profit.

The testimony under Reason No. 12, A and B, was 
relevant. It showed the market price a few days 
before the making of the contract as plaintiff 
alleged. This testimony was introduced in the 

10 cross-examination of one of the officers of defend­
ant company. Certainly it was relevant to show, 
if possible, by him, that the market price a few 
days before the making of the contract was so 
much and then go on and show that in days and 
weeks following, there was no change in the market 
price. Nowhere in the entire case does it appear 
that the market price varied materially from day 
to day.

The testimony allowed under Reason No. 12C 
20 was material. Defendant claimed that the $995.00 

of assigned accounts paid for the stock sold it by 
plaintiff and that this amount constituted the value 
of the stock in question. Plaintiff claimed that 
he sold the stock for $1,200.00, and that this price 
was based on profits made by defendant prior to 
the making of the contract (Exhibit P-7, page 136). 
If such profits did exist, then it tends to bear out 
plaintiff’s testimony that he sold his eight shares 
at $150.00 per share.

30
The slips allowed under Reason No. 13 were 

properly admitted. They had to be identified first 
by some one of the officers of the defendant, as being 
the slips given to plaintiff by it. When this was 
done they became admissible in evidence.

The testimony sought to be admitted under Rea­
son No. 12D was clearly wrong. The contract was 
not ambiguous. There was no need of any parol 
evidence to show why the note was given, the con- 

40 tract itself showed this. Plaintiff did not (on
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page 42) give any testimony as to why or how 
the note came to be given; his testimony was as 
to how the amount of the note came to be made 
$225.00, not why was the note given; very much 
different from the testimony which defendant 
sought to introduce under this question.

Even granting that there may have been error 
on the part of the Trial Court in the admission or ^0 
exclusion of the evidence complained of, neverthe­
less, unless appellant can show that there was 
harmful error therein, the judgment of the Trial 
Court as affirmed by the Supreme Court cannot 
be reversed.

POINT IV.

It was not error on the part of the 
Trial Court to refuse to grant defend- «o 
ant’s motion for non-suit. u

Defendant’s motion to non-suit was based solely 
on the ground that plaintiff had failed to establish 
a breach of the agreement by defendant. On the 
contrary, plaintiff’s case presented ample proof of 
such a breach. He proved first the making of the 
agreement; secondly, impossibility of further per­
formance on his part because of wilful breach by 
the defendant; and thirdly, a breach of agree- on 
ment by defendant.

The agreement provided that defendant should 
sell plaintiff all his merchandise at the market 
price plus a fixed amount for profit. He was 
bound by the agreement to purchase from defend­
ant all the merchandise required by him in his 
business. It is plain, therefore, that this portion 
of the agreement which deals with the price to be 
paid by plaintiff is one of the most important 
covenants in the agreement. 40
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Plaintiff testified that almost from the day of the 
making of the agreement he learned that he was 
being overcharged. He testified that he repeatedly 
called this fact to the attention of the proper offi­
cers of the defendant company and pointed out to 
them the items wherein they were overcharging him 
and quoted to them the market price as he found 

2 0  it to be and yet in spite of all his complaints he 
never received any satisfaction from the defendant 
company nor did that company cease to overcharge 
him (pages 29, 30 and 56).

Plaintiff showed by the witness Follender, who 
had absolutely no interest in this case, what was 
the correct market price and that he had been over­
charged by the defendant. What more was it nec­
essary for plaintiff to prove? He established an 
agreement and a breach of one of the most essential 

20 covenants contained in the agreement and estab­
lished that this breach was willful and intentional 
on the part of the defendant.

Under these circumstances it would have mani­
festly been error on the part of the trial judge to 
have granted defendant’s motion to non-suit.

POINT V.

The evidence does support the judg** 
30 ment of the District Court.

Two important questions of fact had to be dej 
termined by the trial judge in reaching his decision.' 
First, was the plaintiff entitled to recover on the 
promissory note for $225.00 given to him by the 
defendant as part payment for the sale of his stock 
to the defendant? Secondly, was there a breach of 
the agreement by the defendant entitling the plain­
tiff to recover the amount of liquidated damages in

40
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addition to the amount of the note? Both these 
questions of fact were determined by the District 
Court in favor of the plaintiff and there is ample 
evidence in the case to show that it was justified in 
so doing.

Regarding the promissory note, the agreement 
{Exhibit P-I) speaks for itself. Nowhere in the 
contract is there anything which tends to indicate 
that this note was given as a bonus. On the con­
trary, that the note for $225.00 represented an in­
debtedness is evident by the provision in the agree­
ment that “If the said party of the first part should 
retire from business or should sell out the said 
business and shall also remove out of the County of 
Hudson and the County of Bergen, then the said 
note shall be paid thirty (30) days after notice of 
such retirement or sale and the removal” (Exhibit 
1, paragraph 6, page 132). To try to read into 
this contract that this note was given as a bonus 
is absurd and contrary to every rule of construc­
tion. When we come to consider this contract in 
connection with the testimony taken at the trial, 
then this theory of a bonus becomes even more ab­
surd. Plaintiff (page 42) testified that his eight 
shares of stock represented one-third of the capital 
stock of the company and prior to the making of 
the agreement he and the other stockholders in the 
defendant company agreed on a valuation of $1,-
200.00 or $150.00 a share for his stock; that it was 
agreed that the outstanding accounts valued at 
about $1,000.00 should be assigned to him and a 
promissory note given for the balance; that at that 
time they estimated that he might lose about $25.00 
in the collection of these outstanding accounts and 
so that amount was included in the promissory 
note.

The financial statement (Exhibit P-7) bears out 
the testimony of the plaintiff as to the value of the

10

30

30

40
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stock. This statement shows that in July, two 
months before the making of the contract, the de­
fendant had nearly $2 ,2 0 0 .0 0  of undivided profits, 
besides other assets. Eight shares or one-third of 
the capital stock of this company was therefore 
worth at least $1 ,2 0 0 .0 0 , the amount which plain­
tiff says was agreed upon, and the fact that the 

2 0  figures mentioned in the contract are practically 
those which the plaintiff says were agreed upon in 
July shows beyond any question that in the mak­
ing of the contract the parties intended to carry out 
the understanding which they had reached some 
months earlier.

There was sufficient evidence in this case to justi­
fy the trial court in finding that the defendant did 
overcharge the plaintiff and commit a breach of 
the agreement.

20
POINT VI.

The breach on the part of the de­
fendant went to the essence of the 
contract.

The respondent claims that granting that the de­
fendant had committed a breach of the contract by 
overcharging the plaintiff, yet inasmuch as the 

w  overcharge was merely a few cents on a box the 
breach was a minor one and did not go to the es­
sence of the contract. How profitable it was to the 
defendant company to make these small overcharges 
can best be gathered from the testimony given by 
Benjamin D. Urdang, an officer of the defendant 
company. The testimony is as follows:

UQ. Did you ever charge him any more than 
one cent? A. Not a cent.

40
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Q. At any time? A. Why should I do that; 
because he was a good customer and we would 
make on him a thousand dollars that year, we 
would make $25 some weeks; what is the use of 
overcharging a man; you can gain 50 cents a 
day and lose a good customer like this; it is 
foolishness” (Case, page 81, lines 38-41; page 
82, lines 1-8).

The same officer of the defendant company fur­
ther testified as follows:

“Q. If he remained with you folks you were 
going to make a profit on him? A. A profit 
about $1,200. At least a thousand dollars in a 
year.

Q. During the few weeks that he was with 
you you sold quite a good deal of goods to him? 
A. Yes, we sold about $350 or $400, and the 
pennies and two cents amounts to a large lot” 
(Case, page 82, lines 25-31).

How important a breach of the contract was com­
mitted by the defendant in overcharging the plain­
tiff a few pennies on a box may be gathered from 
this fact; the defendant testified that under the 
contract, by charging merely a penny above the 
market price on a box of $.50, two cents upon a 
box costing between $.50 and $2.00, and three cents 
upon every box costing more than $2.00, the de­
fendant would make a profit of about $1,200.00 on 
the plaintiff. How much more profit would the 
defendant have made if the plaintiff had permitted 
himself to be overcharged a few pennies upon a 
box throughout the year. By charging twenty- 
seven cents for a box the market price of which 
was from eighteen to twenty cents (case, page 30, 
lines 11-13) it is established beyond a doubt that

10

20

30

40
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the question of overcharging goes to the essence 
of the contract and was not merely a trivial detail 
to be lightly passed by and dismissed without much 
consideration, and therefore the trial judge was 
right in holding that the defendant had committed 
a breach which went to the essence of the contract 
and entitled the plaintiff to recover.

POINT VII.

The judgment of the District Court 
was not against the weight of the 
evidence.

This Court has held repeatedly that if there is 
sufficient evidence in a case to have justified the 
Trial Court in reaching its conclusions of fact, that 

20 this Court will not set aside the verdict of the Court 
below on the ground that the verdict was against 
the weight of the evidence.

In this case there is ample evidence to sustain 
the verdict of the District Court.

Respectfully submitted,

30

ISADOR HABER, 
Attorney for Plaintiff-Respondent.

Charles H. B urtis, 
of Counsel.
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