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Notice of Appeal and Grounds of Appeal. 

(F iled  J u ly  1 2 ,1 9 1 8 .)

HEW JERSEY SUPREME COURT
Hy a t t  R olle r  B e a r in g  Co mpa n y , 

Plaintiff-Appellee,

T h e  P e n n s y l v a n i a  R a il r o a d

Co mpa n y ,
Defendant-Appellant.

— vs.- A ction  at Law

N otice  of 
A p p eal

10

To M essrs. D ay , D ay, S m ith  & S lingerlan d ,
A ttorn eys and o f C ounsel w ith  P la in tiff-  
A p p e lle e :

T a k e  N o ti ce  :
T hat the defen dan t-app ellant appeals to the N ew  

Jersey  Court o f E rrors and A p p ea ls in  the la st  
resort in  all causes, from  the w hoie of the ju d g -
m ent entered in  -the N ew  J ersey  Suprem e Court 
in th is  cause, upon the fo llo w in g  g ro u n d s:

(1) T hat the sa id  Suprem e Court erred in  
affirming the ju d gm en t o f the F ir s t  D istr ic t Court
of J ersey  C ity, and in  h o ld in g  th a t the letter  of 30 
plain tiff-app ellee  to defen dan t-app ellant, dated  
A pril 17, 1916 (E x . p-2) w as a  cla im  and a suffi-
c ien t com pliance w ith  the term s of the b ill o f la d -
in g  w hich required a cla im  in  w r itin g  to be m ade  
w ith in  fou r  m onths.

(2) That th e  sa id  Suprem e Court erred in  
affirming the jud gm en t o f the F ir s t  D istr ic t Court 
of J ersey  C ity and in  h o ld in g  th a t a w ritten  claim  
w as filed by th e p la in tiff in  com pliance w ith  the  
term s of the bill o f lad ing, w hereas the Suprem e 40
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b

N otice of A p p ea l and Grounds of A p p ea l

C ourt sh ou ld  h a v e  fo u n d  th a t th ere  w a s no com -
p lia n ce  w ith  th e  term s o f th e  b ill  o f la d in g , and  
sh ou ld  h a v e  ordered  a rev ersa l o f th e  ju d g m en t  
or h a v e  ordered  ju d g m en t to  be en tered  in  fa v o r  
o f d e fen d a n t-a p p ella n t.

(3 ) T h a t th e  sa id  S u p rem e C ourt erred  in  
affirm ing th e  ju d g m en t o f th e  F ir s t  D is tr ic t  C ourt

10 o f J e r se y  C ity , and in  h o ld in g  th a t'th ere  w a s am ple  
te s t im o n y  fu rn ish ed  from  w h ich  th e  tr ia l Court 
cou ld  h a v e  con clu d ed  th a t  th e  m iss in g  bu n d le  w as  
n o t p la ced  u p on  th e  fe r r y  car a t H a rr iso n , w h erea s  
sa id  Su p rem e C ourt sh ou ld  h a v e  fo u n d  th a t  the  
ev id en ce  sh ow ed  th a t  five b u n d les  w ere  p u t in to  
th e  ferry  car  a t H arrison , th a t  th e  car w a s sea led  
im m ed ia te ly  a fter  th e  lo a d in g , and  th a t se a ls  w ere  
in ta c t  w h en  th e  fer ry  car w a s  p u t on p la in t i f f s  
s id in g , th a t th e  In ter sta te  C om m erce R u le s  ap p ly , 

20 and th a t  i f  th ere  w a s  a n y  lo s s  from  th e fer ry  car, 
d efen d a n t-a p p e lla n t w a s n ot resp o n sib le  for  the  
lo ss.

(4 ) T h a t th e  sa id  S u p rem e C ourt erred  in  
affirm ing th e  ju d g m en t o f th e  F ir s t  D is tr ic t  C ourt 
o f  J e r se y  C ity , b ecau se  th e  ju d g m en t o f th e  tr ia l 
cou rt i s  con tra ry  to  th e  ev id en ce , an d  co n tra ry  to  
law , and  a lso  b ecau se  th ere  w a s no ev id en ce  to  su p -
p ort th e  fin d in g  o f th e  tr ia l court.

V R E D E N B U R G H , W A L L  & C A R E Y , 
30 A tto r n e y s  fo r  D efen d a n t-A p p ella n t.

40
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Rule far Judgment.

(F ile d  J u n e  28, 1918)

N E W  J E R S E Y  S U P R E M E  C O U R T

Hy a t t  R o l l e r  B e a r in g  C o mpa n y , 
P la in tif f -A p p e lle e ,

— v s.—
On Appeal from if)  

*  District Court.

P e n n s y l v a n i a  R ai lr o a d  C o mpa n y  
D e fe n d a n t-A p p e lla n t.

Rule of Affirm-
ance.

T h is cau se  h a v in g  been  a rg u ed  a t th e  N ovem b er  
term , n in eteen  h u n d red  an d  sev en teen  o f th is  C ourt 
on th e  sp ec ifica tio n s filed , and  th e  C ourt h a v in g  
d u ly  con sid ered  th e  sam e an d  b e in g  o f op in io n  th a t  
there is  no error in  th e  ju d g m en t and  p ro ceed in g s 20 
of the C ourt b elow ;

I t  is  ordered th a t  sa id  ju d g m en t be in  a ll  th in g s  
affirmed, w ith  co sts  to  th e  a p p ellee  to be ta x ed ;  
and it  is  fu r th er  ord ered  th a t ex ecu tio n  issu e  o u t  
of th is  C ourt th erefor .

E n tered  J u n e  28, 1918,
On m o tio n  o f
D A Y , D A Y , S M IT H  & S L IN O E R L A N D ,

A tto rn ey s .
J 30

40
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Opinion of Supreme Court.

(F ile d  J u n e  21, 1918.)

N E W  J E R S E Y  S U P R E M E  C O U R T  

F eb ru a ry  T erm , 1918.

*\

10 H y a t t  R o l l e r  B e a r in g  C o m pa n y ,

— vs.

T h e  P e n n s y l v a n i a  R ail ro ad  
C o mpa n y .

A r g u e d  N ovem b er  T erm  1917, D ec id ed  F eb ru a ry  
T erm  1918.

20 A p p ea l from  F ir s t  D is tr ic t  C ourt o f  J e r se y  C ity .—  
D a y , D a y , S m ith  & S lin g er la n d , F o r  P la in t if f ; 
V red en b u rgh , W a ll & C arey, F o r  D efen d an t. 

A r g u e d  b efore  J u s t ic e s  S w a y ze , T ren ch ard  and  
M inturn.

T he o p in io n  o f th e  C ourt w a s d e liv ered  by  
M inturn , J . :

T h e ca se  w a s tr ie d  b efore  the court, w ith o u t a 
ju ry , and th e  fo llo w in g  fa c ts  w ere  ex p r ess ly  or in -
c id en ta lly  fo u n d  as th e  b a sis  for  th e  ju d g m en t ren- 

30 d ered  in  fa v o r  o f  th e  p la in tiff . F iv e  b u n d les o f stee l 
w ere co n sig n ed  to  plaintiff a t  its  w o rk s in  H arrison , 
in  th is  sta te , on F eb ru a ry  24th , 1916, b y  th e  B eck er  
S te e l C om pany o f A m erica , a t  C h arleston , W est  
V irgin ia . T h e car p ro v id ed  b y  d e fen d a n t fo r  t h ‘ 

p u rp ose  o f carr iage  to  p la in t if f ’s p rem ises from  the  
H a rr iso n  S ta tio n , w a s  k n o w n  a s  a ‘ ‘ F er ry  car ’ ’ 
an d  w a s sea led  a t  H arr ison  in  accord an ce w ith  the  
ta r iff  filed  w ith  th e  In ter sta te  C om m erce C om m is-
sion , th e  e ffec t o f w h ich  w a s th a t  d e fen d a n t w as  

40 re liev ed  o f r e sp o n s ib ility  fo r  th e  lo sse s  in c id en t
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O p in io n

to the in term ed ia te  carr ia g e , from  th e H arrison  
sta tion  to  p la in t if f ’s p rem ises  at th a t p lace.

The ferry  ca r  w a s  run in to  th e  p rem ises  o f th e  
p la in tiff on M arch 11th , 1916, a t  one o ’c lock  in  the  
afternoon . W h en  the car w a s u n lo a d ed  one o f the  
steel b u n d les w a s  m issin g , a *d p la in tiff  b rou gh t  
su it to  recover  its  v a lu e . D e fen d a n t co n ten d ed  
th at sin ce the five b u n d les had been  lo a d ed  in  th e  p )  
car, and p ro p er ly  sea led , th e  p la in tiff  u n d er  the  
term s o f the b ill o f  la d in g , assu m ed  a ll the l ia b ility  
for loss d u rin g  tran sp orta tion .

The tr ia l court fo u n d  th a t th e  d e fen d a n t fa ile d  
to  d e liver  th e  g o o d s a t th e  H a rr iso n  sta tio n . T he  
testim on y  w a s th a t w h en  th e  sh ip m en t w a s re -
ceived  a t th e  p la in t if f ’s p lan t, it  w a s ch eck ed  up  
by three o f i t s  em p loyees, and the fa c t  o f  th e  ab-
sence o f the fifth  b u n d le  w a s  n o ted  b y  an oth er  
em ployee upon th e  o r ig in a l d e liv e r y  rece ip t, and £0  
the receip t w ith  th a t  n o ta tio n  w a s fo rw a rd ed  to  
defen dan t.

T here w a s in  a d d itio n  am ple te s t im o n y  fu r -
n ish ed  from  w h ich  th e  tr ia l cou rt rea so n a b ly  con -
cluded th a t th e  fifth  b u nd le w a s  d e liv ered  to the  
p la in tiff  a t  C h arleston , in  W e st  V ir g in ia , b u t w a s  
not p la ced  b y  d e fen d a n t up on  its  fe r r y  car a t H a r -
rison, to  be run in to  the p la in t if f ’s p rem ises, upon  
the s id in g  m a in ta in ed  fo r  th a t  p u rp ose.

T here w a s  a d iv e r s ity  o f  te s tim o n y  up on  th a t 30  
question , b u t th e  tr ia l co u rt p o sse ss in g  the op p or-
tu n ity  o f v ie w in g  th e  w itn e sse s  pro and  con, and  
w ith  the a d v a n ta g e  o f co n sid er in g  the c r e d ib ility  
of th e ir  testim o n y , fou n d  th a t th e  five  b u n d les w ere  
not p laced  upon th e  fer ry  car a t  th e  H a rr iso n  s ta -
tion; and th a t fin d in g  up on  w e ll se tt le d  ru les w e  
cannot d istu rb . I t  e lim in a tes  from  our co n sid era -
tion  the leg a l e ffect o f  th e  con sign m en t, u n d er  th e  
term s o f th e  b ill o f  la d in g , a s  w e ll as u n d er  th e  
p rov ision s o f th e  In ter sta te  C om m erce A ct, w h ich  40
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u n d er  th e  co n d itio n s co n ten d ed  for  b y  th e  d e fen d -
an t, i t  m a y  be conced ed , w ou ld  re liev e  th e  d e-
fen d a n t from  r esp o n s ib ility , an d  im p ose  th e  r isk  of 
tra n sp o rta tio n  upon th e  p la in tiff.

I t  is  in s is te d  fin a lly , th a t  th e  c la im  o f lo ss , re -
q u ired  b y  th e  b ill o f  la d in g , to  be fu rn ish ed  b y  the  
p la in tiff , w ith in  fo u r  m on th s, to  th e  defen d an t, 

10 a fter  d e liv ery , w a s  n ev er  fu rn ish ed .
T he te s tim o n y  ev in ces th a t  in  a d d itio n  to  the  

n o ta tio n  upon th e  rece ip t a lrea d y  referred  to, 
th ere  w as a le tte r  w r itten  b y  p la in tiff  to d efen d an t  
on A p r il 17, 1916, c it in g  th e  fa c ts , an d  in fo rm in g  
d efen d a n t th a t  the fifth  b u nd le h ad  n ot been  d e-
liv ered . T h e d efen d a n t a fter  in v e s t ig a t io n  n otified  
p la in tiff  b y  le tter , th ree  d a y s th erea fter , th a t th ey  
h ad  been  u n ab le to lo ca te  it. T h e stress o f  th e  
rea so n in g  upon th is  p o in t is  p la ced  u p on  th e  w ord  

20 “ c la im ,”  con ta in ed  in  the b ill o f  la d in g , as fo l-
lo w s:

‘1 C laim s m u st be m ade in  w r itin g , to  th e  carrier, 
at th e  p o in t o f  d e liv ery , or a t th e  p o in t o f  or ig in  
w ith in  fo u r  m o n th s a fte r  d e liv e r y ,”  etc..

W e th in k  th e  in fo rm a tio n  co n v ey ed  b y  th e  p la in -
t if f  to  th e  d efen d an t, w a s  su b sta n tia lly  a c la im  
w ith in  th e  m ea n in g  o f th e  la n g u a g e  q u oted . The  
l ib e r a lity  o f in terp re ta tio n  p la ced  u p on  th a t term  
b y  th e  F ed era l S u p rem e C ourt, and  th e  cou rts of 

30 s is te r  s ta te s , w h ere  th e  q u estio n  h as arisen , ev in ces  
th a t  th e  fu n d a m en ta l reason  fo r  th e  req u irem en t, 
is  to  en ab le  th e  carrier  to  trace  th e  goo d s w ith in  
a reaso n a b le  p er iod  a fte r  th e  d e liv ery , or th e  fa i l-
ure to  d e liv er , so as to  p ro tec t i t s e lf  from  r esu ltin g  
lo ss , up on  a  su b seq u en t c la im  fo r  d am age.

M a n ife s tly  th e  d e liv e ry  o f a  n o tice  o f  th e  loss, 
from  w h ich  no o th er  in feren ce  is  r ea so n a b ly  d e-
r iv a b le  th an  th a t  th e  lo ss  h as occurred , and  g iv in g  
th e  su b sta n tia l p a rticu la rs as in  th e  case sub ju d ice , 

4Q and  w h ich  resu lted  in  an in v e st ig a tio n , b y  th e  car-
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rier, is  su b sta n tia lly  a c la im  or a n o tice  o f a  c la im  
w ith in  the reason ab le  co n stru c tio n  o f th e  b ill o f  
lad ing .

The m o st recen t r ev iew  o f th e  su b ject is  con -
ta in ed  in  S t. L o u is  & I  M t. R y  Co. v . S tarb ird , 243 
U . S. 592. T here th e  c o u r t p o in ts  ou t th e  ra tio n a le  
for a reason ab le  in terp re ta tio n  o f th e  w ord , as  
fo llow s: ‘‘S u ch  n o tice  p u ts in  p erm an en t form  th e  ^  
evid en ce o f  an  in ten tio n  to  c la im  d a m ages, and  
w ill serve to  ca ll th e  a tte n tio n  o f th e  carr ier  to  
the con d ition  o f th e  fr e ig h t  an d  en ab le  it  to m ake  
such in v e stg a tio n  as th e  fa c ts  o f th e  case  req u ire, 
w h ile  th ere  is  o p p o rtu n ity  so to  do. ’ ’

In  co n fo rm in g  w ith  th a t  g en era l v iew , th e  rule  
is  g en era lly  a ccep ted  to  be, th a t a  s t ip u la tio n  re -
q u irin g  th e  g iv in g  o f n o tice  o f  a  c la im  fo r  d am -
a ges, m u st be g iv e n  a  reason ab le  co n stru ctio n , and  
a  su b sta n tia l com p lia n ce  th erew ith  on th e  p art o f  gn 
the sh ip p er  is  a ll th a t  is  req u ired .

S ee  an n o ta tio n s to  H o y e  v . P . R . R . 191 N . Y.
1 0 1 ,1 4  A m . teas 417 ; 4 R . C. L . 796 and ca ses  c ited  ;
10 C. J . 336 and ca ses  c ited .

The ju d g m en t w ill  th erefore  be affirm ed, w ith  
costs.

40
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R eco g n iza n ce  on  A p p ea l.

(F ile d  J u ly  12, 1918)

N E W  J E R S E Y  S U P R E M E  C O U R T.

H y a t t  R o l l e r  B e a r i n g  C o m p a n y , 
P la in tif f -A p p e lle e ,

v s .

P e n n s y l v a n i a  R a i l r o a d  

C o m p a n y ,
D e fe n d a n t-A p p e lla n t.

Action at Law  

R e c o g n i z a n c e

S ta te  o f  N ew  J e r se y , {
C ou n ty  o f H u d son , \

20 B e  I t  R em em b ered , th a t on th is  e lev en th  d a y  of 
J u ly , A . D . n in eteen  h u n d red  and e ig h teen , ap -
p ea red  b efo re  m e, G eorge W . F la a ck e , one o f the  
S u p rem e Court C om m ission ers o f  th e  S ta te  o f  N ew  
J e rse y , a t  J e r se y  C ity  in  sa id  S ta te , T h e P e n n sy l-
v a n ia  R a ilro a d  C om p any, a co rp o ra tio n  o f the  
C om m on w ealth  o f P en n sy lv a n ia , b y  J o h n  A . H art-  
pen ce, i t s  A tto m e y -in -fa c t  on its  b eh a lf, as p r in -
c ip a l, an d  th e  A m erica n  S u re ty  C om p any o f N ew  
Y ork  b y  A rth u r  S ch n eid er , its  r e s id en t V ic e  P resi-  

30 d en t, on it s  b eh a lf, a s  su re ty , w h o  jo in t ly  and  
se v e r a lly  d id  a ck n o w led g e  sa id  com p an ies to  be  
in d eb ted  to  H y a tt  R o ller  B e a r in g  C om pany, a cor-
p o ra tio n , in  the sum  o f One T h ou sa n d  D o lla rs , to  
b e  m ad e and le v ie d  o f th e ir  resp ec tiv e  g o o d s and  
ch a tte ls , la n d s an d  ten em en ts and  rea l e s ta te , i f  
d e fa u lt  be m ad e in  th e  fo llo w in g  c o n d it io n s :

T he co n d itio n s o f th e  above reco g n iza n ce  are  
su ch  th a t,

W h erea s, H y a tt  R o ller  B e a r in g  C om p any la te ly  
40 r eco v ered  ju d g m en t a g a in s t th e  P en n sy lv a n ia
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R ec o g n iza n ce  on A p p e a l

E a ilro a d  C om pany, in  an  action^ a t L aw , in  th e  
F ir st  D is tr ic t  C ourt o f J e r se y  C ity , fo r  th e  sum  
of tw o hu nd red  and  e ig h ty  d o lla rs an d  tw en ty -fiv e  
cents, d am a g es and c o sts , a s  b y  th e  record  th e re o f  
w ill ap p ear and

W h ereas, T he P en n sy lv a n ia  E a ilr o a d  C om pany  
th erea fter  a p p ea led  fro m  sa id  ju d g m en t, to  th e  
N ew  J e r se y  S u p rem e C ourt, and  sa id  N ew  J e r s e y  
Suprem e Court h a s  ren d ered  a, ju d g m en t o f affirm-
ance o f th e  ju d g m en t o f th e  F ir s t  D is tr ic t  C ourt o f  
J ersey  C ity , w ith  co sts  a m o u n tin g  to  th e  sum  of 
th ir ty  d o llars and  te n  c e n ts ; and

W h ereas, T h e P en n sy lv a n ia  E a ilr o a d  C om pany  
has tak en  an  ap p ea l from  sa id  ju d g m en t o f the  
N ew  J e r se y  Su p rem e C ourt to  th e  N ew  J e r se y  
Court o f E rrors and A p p ea ls , in  th e  la s t  resort in  
all cau ses;

N ow , T h erefore, i f  th e  sa id  T h e  P e n n sy lv a n ia  
E a ilro a d  C om p any sh a ll p rosecu te  th e  sa id  ap p ea l 
w ith  effect, and a lso  p a y  and  sa t is fy , i f  th e  sa id  
ju d gm en t he affirm ed, a ll th e  d a m a g es and co sts  
in  the form er ju d g m en t, and  a ll co sts  and  d a m -
a g es to  be aw ard ed  fo r  d e la y  o f  ex ecu tio n , th en  
th is  recogn izan ce  to  be v o id , e lse  to  be and rem ain  
in  fu ll force.

T ak en  and a ck n o w led g ed  th is  }
11th d ay  o f J u ly  A . D . 1918 \
GrEOEGrE W . F L A A C K E , 30

S u prem e C ourt C om m ission er  o f N ew  J e r se y .

T H E  P E N N S Y L V A N IA  E A IL E O A D  
C O M PA N Y ,

b y  J o h n  A . H a rtp en ce ,
A tto r n e y  in  fa ct.

40
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R ecogn izan ce on A p p e a l

(S ea l) A M E R IC A N  S U R E T Y  C O M PA N Y  
O F N E W  YO RK ,

b y  A rth u r Schneider,
R esid en t V ice P resid en t.

A tte s t  :
H . M. L U N D Y ,

R esid en t A ss is ta n t Secretary.
10

A p p roved  as to form  and  sufficiency o f  Surety .
G EORGE W . F L A A C K E , 

Suprem e Court C om m issioner o f N ew  Jersey .

20

40



Notice of Appeal.

(F ile d  N ov. 2 ,1 9 1 7 .)

First District Court oî Jersey City.
Hy a t t  R o l l e r  B e a r i n g  C o m p a n y ,

P la in tiff ,

T h e  P e n n s l y v a n i a  R a i l r o a d  
C o m p a n y ,

D efen d a n t.

To M essrs. D a y , D a y , S m i t h  &  S l i n g e r l a n d , 
A ttorn eysf f o r  H y a t t  R o lle r  B ea r in g  Com pa/ny, 

P la in tiff.

S IR S :

T a k e  N o t i c e  T h at th e  d efen d an t T h e  P e n n s y l -
v a n i a  R a i l r o a d  C o m p a n y  h ereb y  ap p ea ls to  the  
New J e rse y  Suprem e C ourt from  th e  ju d gm en t o f  
the F ir s t  D istr ic t  C ou rt o f J e r se y  C ity  rendered  
in the above sta ted  a ctio n  on th e  16th d a y  o f  Oc-
tober, 1917.

V R E D E N B U R G H , W A L L  & C A R E Y , 
D e fe n d a n t’s  A tto r n e y s .

D a t e d , October 31st, 1917.

Service o f a co p y  o f w ith in  N otice  o f A p p ea l is  
hereby acknow ledged th is  1 st d a y  o f N ovem ber, 
1917.

D A Y , D A Y , S M IT H  & S L IN G E R L A N D ,
P la in t i f f ’s  A tto r n e y s .

10

20

30

40
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Specifications of Causes of Error. 

(F ile d  N o v em b er  15th , 1917.) 

N e w  J e r s e y  S u pr e me  C o u r t .

Hy a t t  R o l l e r  B e a r in g  C o mpa n y , 
P la in tif f -A p p e lle e ,

vs.

P e n n s y l v a n i a  R a il r o a d  C o m-
p a n y ,

D e fe n d a n t-A p p e lla n t.

T h e  P e n n s y l v a n i a  R a il r o a d  C o mpa n y , the  
ab ove n am ed  a p p e lla n t, sp ec ifies  th e  fo llo w in g  de-
ter m in a tio n s  or d irec tio n s o f th e  F ir s t  D is tr ic t  
C ou rt o f  J e r s e y  C ity  in  th e  a b o v e  e n tit le d  cause, 

2q  w ith  w h ich  i t  is  d is sa tis f ie d  in  p o in t o f  law .
(1 )  B e ca u se  ithe tr ia l ju d g e  r e fu se d  to  g iv e  

ju d g m en t fo r  d e fen d a n t a t th e  c lo se  o f  the  
case , a lth o u g h  d u ly  m o v ed  s o  to  do b y  the  
d efen d a n t.

(2 )  B eca u se  th e  fin d in g  o f th e  tr ia l  ju d ge  
w a s c o n tra ry  to  the ev id en ce.

(3 ) B eca u se  th e  ju d g m en t o f  th e  tr ia l 
co u r t w a s  co n tra ry  to  law .

(4 ) B e c a u se  th e r e  w a s  n o  ev id en ce  to sup- 
30 p o rt th e  fin d in g  o f  th e  tr ia l court.

(5 ) B eca u se  th e  tr ia l co u rt erred  in  h o ld -
in g  th a t th e  le tte r  o f  p la in t if f  to  th e  d e fen d -
a n t d a ted  A p r i l ' 17, 1916 (E x . P -2 )  w a s a 
cla im  an d  a  su ffic ien t co m p lian ce  w ith  th e  
te r m s o f  th e  b ill o f  la d in g  w h ich  req u ired  a  
cla im  in  w r it in g  to  b e  m a d e  w ith in  fo u r  
m on th s, w h ich  ru lin g  o f th e  tr ia l  co u rt w as  
erron eou s, p re ju d ic ia l to  d e fen d a n t a n d  con- 
tr a r y  to  la w , and  to  w h ich  fin d in gs d e fen d a n t  
ob jected .

In Tort.
On Appeal from 
First District * 
Court of Jersey 
City.
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S p e c if ic a tio n s  o f  C a u ses  o f  E r r o r

(6 ) B e ca u se  th e  tr ia l co u rt fo u n d  th a t  a  
w ritten  c la im  w a s  filed  b y  th e  p la in t if f  in  
com p lian ce w ith  the term s o f the b ill o f la d -
in g , w h erea s the cou rt sh o u ld  h a v e  fo u n d  th a t  
th ere  w a s no co m p lian ce  w ith  th e  term s o f  
the b ill o f la d in g , an d  sh o u ld  h a v e  g iv e n  ju d g-, 
m en t fo r  d e fen d a n t, an d  th a t th e  tr ia l c o u r t’s 
ru lin g  w a s erron eou s, p re ju d ic ia l to  d efen d -  
ant, and c o n tra r y  to  law , an d  to  w h ich  ru lin g  
d efen d a n t ob jected .

(7 ) B e ca u se  th e  tr ia l co u rt fo u n d  th a t  five  
b u n d les b e in g  the en tire  sh ip m en t cou ld  n o t  
h a v e  been  p u t in to  th e  fe r r y  c a r  a t  th e 'H a r -
r ison  S ta t io n  o f  th e  d e fe n d a n ts  an d  th a t  
th ro u g h  som e o v e r s ig h t  or d ish o n e sty  o f  sòm e  
stra n g er  o r  em p lo y ees  or so m e  u n kn ow n p er -
son, on e  bundle w a s m iss in g  a t th e  H a r r iso n  
S ta tio n  and  th a t  o n ly  fo u r  b u n d les w ere  ac-
tu a lly  p la ced  in  th e  fe r r y  car a t  th e  H a rr iso n  
S ta tio n  in s te a d  o f five, in  v ie w  o f th e  fa c t  th a t  
th e  p la in t if f ’s em p lo y ee  check ed  o n ly  fo u r  
bundles a t th e ir  p la n t, w h ich  fin d in g  w a s  con -
tra ry  to  th e  ev id en ce , p r e ju d ic ia l to  th e  d e-
fen d a n t a n d  co n tra ry  to  law .

(8 ) B eca u se  th e  tr ia l  cou rt r e fu se d  to  g iv e  
ju d gm en t fo r  th e  d e fen d a n t an d  find th a t  thè  
te s tim o n y  sh ow ed  th a t  five b u n d les w ere  p u t 30  
in to  the fe r r y  car  a t  th e  H a r r iso n  S ta t io n  and  
th a t th e  car  w a s sea led  im m ed ia te ly  a f te r  the  
load in g , and  th a t  se a ls  w ere  in ta c t  w h en  th e  
fe r r y  car w a s  p u t on  th e  p la in t if f ’s s id in g ;  
th a t the In te r s ta te  C om m erce R u le s  a p p ly  and  
th a t i f  there' w a s  a n y  lo ss  fro m  th e  fe r r y  car  
a fter  it  w a s  p la ced  on  th e  p la in t i f f ’s s id in g , 
th a t th e  d e fen d a n t w a s n o t resp o n s ib le  fo r  th e  
lo ss , w h ich  r e fu sa l to  g iv e  ju d g m en t an d  find  
fo r  th e  d e fen d a n t, w a s  c o n tra r y  to  law , con- ^  
tr a r y  to  th e  ev id en ce  and  p r e ju d ic ia l to  the  
d efen d an t, a lth o u g h  th e  d e fen d a n t req u ested  
th e  court so to  find in  it s  fa v o r .

V R E D E N B U R G H , W A L L  & C A R E Y , 
A tto r n e y s  f o r  D e fe n d a n t-A p p e lla n t.
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Transcript of Judgment.

(F ile d  N o v em b er  15th, 1917.)

F ir s t  D i s t r i c t  C o u r t  S u m m o n s .

T h e  S t a t e  of  N e w  J e r s e y , t o  t h e  S e r - 
g e a n t -a t -A r ms  of  t h e  F ir s t  D i s t r ic t  
C o u r t  of  t h e  C i t y  o f  J e r s e y  C i t y  o r  t o  

10 a n y  C o n s t a b l e  of  s ai d  C o u n t y  :

S ta te  o f  N e w  J e r s e y ,]
Co u n t y  o f  H u d s o n , ¡-ss.:
C i t y  o f  J e r s e y  C i t y ,J

(L . S .)  SU M M O N
P e n n s y l v a n i a  R a il r o a d  C o mpa n y  

to  a p p ea r  b e fo re  th e  F ir s t  D i s t r i c t  C o u r t  o f  
J e r s e y  C ity , to  be h e ld  a t  th e  C ity  H a ll, c o m e r  
G rove an d  M o n tg o m ery  S tr e e ts , in  sa id  C ity , on  

20 th e  tw en ty -seco n d  d a y  o f  M ay  O ne T h o u sa n d  N in e  
H u n d red  an d  se v e n te e n , a t  te n  o ’clock  in  th e  fo r e -
n o o n  to  a n sw er  u n to

H y a t t  R o l l e r  B e a r in g  C o mpa n y  
in  an  a c tio n  in  T ort. D a m a g e  F iv e  H u n d red  dol-
la rs .

W i t n e s s , C h a r l e s  L . C a r r i c k , E sq ., J u d g e  of 
sa id  F ir s t  D i s t r i c t  C o u r t  at J e r s e y  C ity , a fo re -
sa id , th e  tw e lf th  d a y  o f M ay, in  th e  y e a r  One  
T h o u sa n d  N in e  H u n d red  an d  sev en teen .

J A M E S  N . B R A D E N ,
C lerk .

D a y , D a y , S m i t h  & Sl i n g e r l a n d ,
P la in t i f f ’s  A t to r n e y ,

N ew ark , N . J .

40
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S t at e of D e m a n d.

( F il e d  M a y 1 2, 1 9 1 7.)

F i r s t  D i s t r i c t  C o u r t  o f  t h e  C i t y  o f  J e r s e y  Ci t y .

H y a t t  R o l l e r  B e a r i n g  C o m p a n y ,

P l a i n ti f f,

Y S. A cti o n at L a w. 1 0
►   I n T o rt.

P e n n s y l v a n i a   R a i l r o a d   C o m -

p a n y ,

D e f e n d a n t .

T h e p l a i n ti f f a b o v e n a m e d d e m a n d s o f t h e  d e -

f e n d a n t a b o v e n a m e d t h e s u m  o f $ 5 0 0. f o r  t h a t ; —

1. O n F e b r u a r y 2 4, 1 9 1 6, d e f e n d a n t w a s a c o m -

m o n c a r r i e r o f g o o d s f o r  h i r e f r o m  t h e C i t y o f 2 0  

C h a rl e s t o n, i n  t h e  S t a t e  o f W e s t V i r g i n i a , t o  t h e  

T o w n o f H a r r i s o n  i n  t h e C o u n t y o f H u d s o n  a n d  

S t a t e o f N e w  J e r s e y .

2. O n t h a t d a y t h e B e c k e r S t e e l C o m p a n y o f  

A m e ri c a d e li v e r e d  t o d e f e n d a n t, a s s u c h c a r ri e r,  

g o o d s o f p l a i n ti f f, t o  w i t ; O n e b u n d l e ( 7 p i e c e s )

1/ 2 ,/’ x  1 " H i g h  S p e e d  S t e e l W e i g h i n g  9 7 p o u n d s, 

o f t h e v a l u e o f $ 2 4 2. 5 0, t o b e c a r r i e d f o r  r e w a r d  

f r o m  C h a r l e s t o n  t o  H a r r i s o n , a n d t h e r e t o b e « a  

d eli v e r e d b y d e f e n d a n t t o p l a i n ti f f.

3. D e f e n d a n t n e g l e c t e d  i t s d u t y a n d d i d n o t  

s a f e l y c a r r y s a i d  g o o d s f r o m  C h a rl e s t o n t o  H a r -

ri s o n, n o r t h e r e d e li v e r t h e s a m e t o p l a i n t i f f ; b u t  

b y d e f a u l t o f d e f e n d a n t i n  t h e  p r e m i s e s s a i d  g o o d s  

w e r e w h o ll y l o s t t o p l a i n ti f f.

J u d g m e n t i n t h i s a c ti o n  w ill b e c l a i m e d f o r  t h e  

s u m  o f $ 2 4 2. 5 0, b e si d e s l a w f u l i n t e r e s t a n d c o s t s  
o f s u i t.

D A Y , D A Y , S M I T H  & S L I N G E R L A N D ,  4 0

A tt o r n e y s  o f P l a i n ti f f.
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Stipulation.

F ir s t  D i s t r i c t  C o u r t  of  t h e  C i t y  o f  J e r s e y  C i t y .

H y a t t  R o l l e r  B e a r in g  C o mpa n y ,
P lff .

YS.
10

P e n n s y l v a n i a  R a il r o a d  C o m-
p a n y ,

D e f t .

T h e  ab ove  ca se  th ro u g h  ia m isu n d e rsta n d in g  be-
tw e en  th e  a tto rn ey s  fo r  th e  r e sp ec tiv e  p a r t ie s  h a v -
in g  b een  m ark ed  “ N o t m o v e d ” ;

2q  I t  i s  h ereb y  s t ip u la te d  b y  a n d  b e tw een  th e  a t-
to r n e y s  fo r  th e  r e sp e c t iv e  p a r t ie s  th a t  th e  case  
b e p u t on  th e  l is t  fo r  t r ia l  o n  T u esd a y , O ctober  
9th , 1917.

D A Y , D A Y , S M IT H  & S L IN G E R L A N D ,
A tto rn e y s f  f o r  P la in tif f .

V R E D E N B U R G H , W A L L  & C A R E Y ,
A t to r n e y s  f o r  D e fe n d a n t.

 ̂ In Tort. 
Stipulation.

30

40
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Clerk’s Certificate.

S t a t e  of  N e w  J e r s e y ,]
H u d s o n  C o u n t y , j- 

C i t y  of  J e r s e y  C i t y J

F ir s t  D i s t r i c t  C o u r t  of  J e r s e y  C i t y . 

C h a r l e s  L . Ca r r i c k , E sq u ir e , J u d g e .

N o .— 106711

Hy a t t  R o l l e r  B e a r in g  C o mpa n y ,
P la in tif f ,

vs.

P e n n s y l v a n i a  R a il r o a d  C o m-
p a n y ,

D e fe n d a n t

C osts C ity A L
Sum m ons, 1.50
S erv ice  
T ria l F e e 1.50

.60

3.00 .60

A p peal B o n d 1.00

Action at Law.
In Tort,

Day, Day, Smith & 
Slingerland,

* Plff. Attys. 
Vredenburgh, Wall 
& Carey,
Deft. Attys.

10

20

A  su m m on s w a s te s te d  M ay 12, A . D . 30  
1917, retu rn ab le  M a y  22, A . D . 1917, 
a t 10 o ’clock  in  th e  C ou rt R o o m  o f  sa id  
C ou rt in  th e  C ity  o f J e r s e y  C ity . T h e  

- C on stab le  retu rn ed  th e  su m m on s as  
fo llo w s , v iz

I  served  th e  w ith in  su m m on s M a y  14, A . D . 1917, 
on G. W . G lenn, C h ie f C lerk  in  ch a rg e  o f th e  d e-
fen d an t C om pany, b y  r ea d in g  th e  sam e to  h im  and

40
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C lerk’s Certificate

d e liv e r in g  to  h im  a  c o p y  th ereo f. R o b er t J . L iv -
in g sto n , C on stab le .

P la in t i f f ’s d em an d  w a s filed  M ay 12, A . D . 1917.
O ctober 2, A . D . 1917, th e  p la in t if f  n o t a p p ea r -

in g  and  th e  d e fen d a n t n o t a p p ea r in g  th e  tr ia l o f  
th e  ca u se  w a s p ro ceed ed  w ith  as f o l lo w s : b y  C ou rt 
m ark ed  “ n o t m o v e d ” .

10 O ctob er 9, 1917, S tip u la tio n  th a t  ca u se  be p u t  
o n  tr ia l on  T u esd a y , O ctober 9, 1917, filed .

O ctob er 9, 1917, B y  'agreem ent o f  p a r tie s  th e  
tr ia l w a s  a d jou rn ed  to  O ctob er 16, 1917.

O ctober 16, 1917, B o th  p a r t ie s  a p p e a r in g  the  
tr ia l  w a s  p ro ceed ed  w ith  a s f o l lo w s :

U p o n  a p p lica tio n  o f d e fen d a n t— A r th u r  R . 
B a ile y  w a s  a p p o in ted  an d  sw orn  as sten o g ra p h er .

On th e  p a r t  o f  th e  p la in t if f— H e n r y  G olub, 
W illia m  A . R e illy  an d  D a n ie l A . M cC arth y  w ere  
sw orn  and  testified .

O ne B ill  o f  L a d in g , T h ree  le tte r s  and  on e  re -
c e ip t w ere  o ffer ed  and rece iv ed  in  ev id en ce .

On th e  p a r t  o f  th e  d e fen d a n t— J o se p h  E . P r ic e  
and  J o h n  H . S to u t  w e r e  sw o rn  and  te s tif ied . One 
In te r s ta te  T a r iff  T a x  w a s  o ffered  a n d  rece iv ed  in  
ev id en ce.

W h e r e u po n  i t  is  on th is  s ix te e n th  d a y  o f  Oc-
to b er  A . D ., 1917, b y  th is  C ou rt co n sid ered  and  

2Q a d ju d g ed  th a t  sa id  H y a t t  R o lle r  B e a r in g  C om -
p an y , p la in tiff , r eco v er  a g a in s t  sa id  P en n sy lv a n ia  
R a ilro a d  C om p any, d e fen d a n t, th e  sum  o f  T w o  
h u n d red  and  s ix ty -th r e e  d o lla rs an d  f if ty  cen ts, 
debt, and s ix te e n  d o lla rs and sev en ty -fiv e  cen ts , 
c o s t  o f  su it.

N o v em b er  2, A . D . 1917, N o tic e  o f  a p p ea l and  
a p p ea l B o n d  filed  b y  d efen d a n t.

I , J a me s  N . B r a d e n , C lerk  o f  th e  F ir s t  D is tr ic t  
C ou rt o f  J e r s e y  C ity , C h arles L . C arrick , E sq u ire , 

4Q J u d g e , do h ereb y  c e r t ify  th a t  th e  fo r e g o in g  is  a
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C lerk’s Certificate

tru e cop y  o f  th e  S u m m on s, S ta te  o f  D em an d , 
S tip u la tio n  and  T r a n sc r ip t o f  a  J u d g m e n t o f  the  
sa id  C ourt.

I n  W i t n e s s  W h e r e o f , I  do  h ereb y  se t  m y  h an d  
as Clerk o f th e  sa id  C ou rt an d  affix th e  se a l o f  th e  
said  C ourt th is  th ir d  d a y  o f N o v em b er , n in eteen  
hundred and sev en teen .

J A M E S  N . B R A D E N ,
Clerk.

F ir s t  D ist. C ourt, 
o f

(L . S .)
J e r se y  C ity .

N . J .

20

30

40
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Orders Extending Time. 

(F ile d  N o v . 7, 1917.)

N e w  J e r s e y  S u pr e me  C o u r t .

H y a t t  R o l l e r  B e a r in g  C o mpa n y , 
P la in t i f f -A p p e l le e ,

10 vs.

T h e  P e n n s y l v a n i a  R a il r o a d  
C o mpa n y ,
D e fe n d a n t-A p p e lla n t.

A p p lic a tio n  b e in g  m ade by V red en b u rgh , W a ll 
& C arey, th e  a tto rn ey s  fo r  th e  d e fen d a n t-a p p e l-
lan t, fo r  an  ord er  ex te n d in g  th e  d e fe n d a n t’s tim e  

20 to  file w ith  th e  C lerk o f th e  S u p rem e  C ou rt a b r ie f  
sp ec ifica tio n  o f th e  d e term in a tio n s or  d irectio n s  
o f  th e  F ir s t  D is tr ic t  C ou rt o f  J e r s e y  C ity , w ith  
w h ich  it  is  d is sa tis f ied  in  p o in t o f la w  in  th e  m a t-
te r  o f  th e  a p p ea l ta k en  b y  th e  d e fen d a n t in  the  
ab ove s ta te d  ca u se  an d  fo r  an  ord er  p o s tp o n in g  
th e  h e a r in g  o f  sa id  a p p ea l to  th e  F eb ru a ry  T erm , 
1918, o f  the' N e w  J e r s e y  S u p rem e  C ou rt; and it 
a p p ea r in g  to  th e  C ou rt th a t ju d g m en t w a s  ren- 

2q  d ered  in  sa id  ca u se  in  th e  F ir s t  D is tr ic t  C ourt o f  
J e r s e y  C ity  on  O ctober 16th, 1917; th a t  n o tice  of 
a p p ea l w a s serv ed  u p o n  p la in t if f ’s a tto rn ey s  and  
d u ly  a ck n ow led ged  on N o v em b er  1st, 1917, an d  
th a t  sa id  n o tice  o f  a p p ea l an d  a p p ea l bond ap -
p r o v e d  b y  th e  J u d g e  o f  th e  F ir s t  D is tr ic t  C ourt 
o f  J e r s e y  C ity , w ere  d u ly  filed  w ith  th e  C lerk  o f  
sa id  F ir s t  D is tr ic t  C ou rt o f  J e r s e y  C ity , and  that 
th e  d e fen d a n t h a s b een  u n a b le  to  com p ly  w ith  rule  
145 o f  th e  S u p rem e  C ourt, w h ich  p ro v id es  th a t  a 

40 b r ie f  sp ec ifica tio n  o f th e  d e term in a tio n s or  d irec-

On Appeal 
>- From District 

Court.
O r d e r  E x t e n d i n g  
T i m e
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O r d e r s  E x te n d in g  T im e

tion s o f tiie  D is tr ic t  C ourt, w ith  w h ich  th e  d e-
fen d an t is  d is sa tis f ied  in  p o in t o f law , sh a ll  be 
filed w ith  the C lerk  o f th e  S u p rem e  C ou rt a t  le a s t  
10 d ays b e fo re  th e  o p en in g  d a y  o f  th e  n e x t  term  
of the S u p rem e C ou rt fo llo w in g  th e  ta k in g  o f sa id  
appeal, and th a t th e  d e fe n d a n t ca n n o t b r in g  the  
case on fo r  h e a r in g  a t th e  N o v em b er  T erm  o f  the  
Suprem e C ourt, 1917, b e in g  u n ab le  to  co m p ly  w ith  10  
R ule N o. 150 o f th e  S u p rem e  C ou rt;

I t  is  o n  t h i s  7th  d a y  o f  N ovem b er, 1917, 
Or d e r e d  th a t th e  d e fe n d a n t’s t im e  to  file a b r ie f  
sp ecification  o f th e  d e term in a tio n s  or d irec tio n s  
of the F ir s t  D is tr ic t  C ou rt o f  J e r s e y  C ity , w ith  
w hich it  i s  d is sa t is f ie d  in  p o in t  o f  law , be ex ten d ed  
to D ecem ber 1st, 1917, an d  i t  is  fu r th e r  o rd ered  
th at the h ea r in g  o f  ¡the a p p ea l in  th e  a b o v e  sta te d  
m atter be p o stp o n ed  to  th e  F eb ru a ry , 1918, T erm  
o f  th e  S u p rem e C ourt.

B y  th e  C ourt,
F . J . S W A Y Z E .

E n tered  N ov . 7, 1917,
On m o tio n  o f

V r e d e n b u r g h , W a l l  & Ca r e y ,
A t ty s .  f o r  A p p e lla n t .

W e co n sen t to  th e  e n try  o f  th e  ab ove ord er.
D A Y , D A Y , S M IT H  & S L IN G E R L A N D ,

A t ty s .  o f  P la in tif f .  30
A  true cop y ,

W m . C. Ge b h a r d t ,
C lerk .

40
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Transcript of Testimony.

(F ile d  N o v . 3, 1917)

S T A T E  O F N E W  J E R S E Y ,

H u d s o n  Co u n t y — I n  t h e  F ir s t  D is t r ic t  Co u r t .

H y a t t  R o l l e r  B e a r in g  Co .
P la in tiff ,

10
vs.

P e n n s y l v a n i a  R ail road  Co .,
D efen d a n t.

20

T ran scr ip t o f th e  testim o n y  a n d  proceed-
in g s tak en  in  the above en titled  m atter, in  th e  
F ir s t  D is tr ic t  C ourt o f J e r se y  C ity, on T u es-
day, O ctober 1 6 ,1917 , a t 10 o ’clock in  th e  fo re -
noon, b efore  H is  H o n o r

C H A R L E S  L. G A R R IC K ,
J u d g e .

A P P E A R A N C E S :
M essrs. Da y , Da y , S mi t h  &  S i n g e r l a n d , 

b y  F rede ri c  W . S m i t h , E sq .,
F o r  th e  P la in tif f ,

30 M essrs. V r e d e n b u r g h , W a l l  &  Ca r e y ,
b y  J o h n  H . P a t t e r s o n , E sq .,

F o r  th e  D efen d a n t.

Mr. S m ith : Y ou r H on or  w ill rem em ber, som e  
w eeks ago, there w as a  s im ilar  case to  th is  ag a in st  
th e P en n sy lv a n ia  R a ilroad  C om pany, because o f  
a sh ortage  in  a  certa in  sh ipm ent o f s te e l a lleged  
to have been sen t by  th e  B eck er S tee l C om pany in  

40 W e st  V irg in ia , d irected  to the H y a tt  R o ller  B ear-



A rg u m e n t

ing C om pany in  H arrison , and the fa c ts  in  th a t  
case w ere  v ery  sim ilar  to  w h at th ey  are in  th is  
case.

The C ourt: I t  has a ll gone from  m y  m ind  a t  
this tim e. I  do n o t ca rry  th e se  oases in  m ind  very  
long a fter  th ey  are d isp osed  of. I  rem em ber there  
w as a su it sev era l m onths ago o f a  sim ila r  tit le .

Mr. S m ith : Mr. P a tterso n  h a s v e ry  k indly  
agreed resp ectin g  cer ta in  elem en ts o f p ro o f w hich  
is n ecessary  in  the ca se  o f th e p la in tiff, and I  
think we can p u t th ose m atters b e fo re  th e  Court. 
F irst, is the ad m ission  w ith  resp ect to  the receip t  
o f the sh ipm ent at H arrison . I  have the or ig in a l 
bill of lad ing, and th a t m ig h t as w ell go  in.

(T he sam e is  m arked E x h ib it  P -1 )

Mr. P a tterso n : A n d  then w e  adm it, a lso , th at  
the goods cam e to the H a rr iso n  sta tion .

The C ourt: W here did y o u r  com p any reeeiv  
the shipm ent?

Mr. P a tte r so n : Som ew here a lon g  the con n ectin g  
line; I  d o n ’t  know . A t an y  rate, to  save  tim e, 
there is no qu estion  b u t w h at the go o d s w ere at the  
H arrison station .

The Court. T h at is , the five bundles?
Mr. P atterson : The five bu nd les; and to save  

everyb od y’s tim e, w e are sim p ly  sta r tin g  from  the  
H arrison  s ta t io n ; w e h ad  the good s th ere  and w e  
endeavored to show  d elivery . I  also w a n t to have  
it noted th at w e raise the q u estion  th a t there w a s  
no claim  filed.

The Court: Y ou m ean, no cla im  filed  in  accord-
ance w ith  the b ill o f lad in g?

Mr. P atterson : Y es, Y ou r H onor.
The Court: W ith in  w h at tim e does the b ill o f  

lading require th a t c la im  sh all be-filed?
Mr. P atterson : F o u r  m onths, I  th in k .

10

20
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40
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A r g u m e n t

(M r. S m ith  rea d s th e  p ro v is io n  re ferred  to  from  
th e  b ill o f  la d in g .)

T h e C o u r t: I s  i t  co n ced ed  in  th is  case, on  b e h a lf  
o f th e  p la in tiff , th a t  no w r itte n  c la im  w a s m a d e  ?

M r. S m ith : Oh no.
M r. P a tte rso n : T here w a s  a le tte r  w r itte n

w h ich  w ill  be in tro d u ced  in  ev id en ce . 
j q  M r. S m ith : Y o u  m ig h t as w e ll p u t th a t  r ig h t  in  

u now .
M r. P a tte r so n : T h e p la in tiff  con ten d s th is  le tte r  

is  a c la im  and th e  d e fen d a n t co n ten d s i t  is  n o t a 
cla im , an d  w e  w a n t th e  C ou rt to  d ec id e  w h eth er  or 
n o t i t  is  a  c la im .

Mr, S m ith : W e  agree , th en , th a t  th ese  le tte r s  
sh o u ld  go  in  a s  th e  le t te r s  h a v in g  b een  sen t b y  th e  
p a r tie s  w h o  p u rp ort to  s ig n  them .

T h e  C o u r t: S u p p o se  y o u  g iv e  m e th e  d a tes  and  • 
20 read  th e  le tte r s .'

M r. S m ith : T h e first le t te r  is  d a ted  A p r il 17, 
1916, and  is  d irec ted  to  th e  P e n n sy lv a n ia  R a ilro a d  
C om pany, N ew a rk , N . J . and  is  as fo llo w s:  

G en tle m en :
On a sh ip m en t fro m  th e  B e ck er  S te e l C om -

p a n y  o f C h arleston , W . V a ., fr e ig h t  b ill  N o. 
41,161, d a ted  M arch 7 th , th e  q u a n tity  sp ec ified  
is  f iv e  b u n d les  o f  stee l, w e ig h in g  477 lbs, w ith  
fr e ig h t  ch a rg es a m o u n tin g  to  $1.05. On 

30 M arch 17 w e r ec e iv ed  fo u r  b u n d les w e ig h in g  
380 lbs. C an y o u  a t th is  tim e  a d v ise  i f  y o u  
h a v e  in fo rm a tio n  o f  th e  one b u n d le  c o n ta in in g  
sev en  p iece s  an d  w e ig h in g  97 lb s. w h ich  y o u  
fa ile d  to  d e liv e r  w ith  th e  r e s t  o f  m a ter ia l.

Y o u rs v e r y  tru ly ,
H Y A T T  R O L L E R  B E A R IN G  CO.,

F . A . W e is s , P u r c h a s in g  A g e n t.

M r. P a tte r so n : T h en  fo llo w  m em oran d u m s in  
40  p en c il w h ich  are n o t a  p art.
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A r g u m e n t

(T h e  le t te r  is  m ark ed  E x h ib it  P -2 )
Mr. S m ith : T h e o th er  le tte r  is  d a ted  D ecem b er  

13th, 1916, w r itte n  b y  th e  firm  o f E d w a rd  A . & 
W illia m  T . D a y , a d d ressed  to  T . S . H ood , fr e ig h t  
agen t, P en n sy lv a n ia  R a ilro a d , N ew a rk , N . J ., and  
is as fo llo w s:

D ea r  S ir :
T he H y a tt  R o lle r  B e a r in g  C om p an y h as  

p la ced  in  our h a n d s fo r  c o llec tio n  tw o  c la im s  
a g a in s t y o u r  com p an y , one fo r  $256 and th e  
oth er  fo r  $242.50. T h ese  c la im s ar ise  th ro u g h  
a sh o rta g e  in  th e  d e liv e ry  o f cer ta in  sh ip -
m en ts  o f stee l. W e  b e lie v e  th a t  y o u  are fa -
m ilia r  w ith  th e  m atter . W ill  y o u  k in d ly  a d -
v ise  u s  w h eth er  th ere  is  a n y  h op e  o f s e t t lin g  
th ese  c la im s w ith o u t r e so r tin g  to  lit ig a t io n .

Y o u rs v e r y  tru ly ,
E D W A R D  A . & W IL L IA M  T. D A Y .

(T h e sam e is  m ark ed  E x h ib it  P -3 .)
Mr. S m ith :. T h en , I  h a v e  an oth er  le tte r  ;from

T. S. H ood , A g e n t  o f  th e  P e n n sy lv a n ia  R a ilro a d  
C om pany, a d d ressed  to  F . A . W e iss , P u r ch a sin g  
A g e n t H y a tt  R o ller  B e a r in g  C om pany, H arrison , 
N. J . T h e le tte r  is  d a ted  H arrison , N . J ., A p r il  
20th, 1916, an d  is  as fo llo w s:

D ear S ir:
R e p ly in g  to  y o u r  fa v o r  o f the 17th, r e la tiv e  

to  a lleg ed  sh o rta g e  o f  one b u n d le  o f  stee l in  
sh ip m en t o f five  b u n d les from  th e  B e ck er  
S te e l Co., o f  C h arleston , W . V a ., w e h a v e  m ade  
a th o ro u g h  search  o f our w a reh o u se  and  can  
find no trace  o f th is  b u n d le . O ur record s  
c lea r ly  in d ic a te  th a t  th e  en tire  sh ip m en t w a s  
rece iv ed  a t th is  s ta tio n  on M arch 9th , ch eck -
in g  from  car  511362, and  w a s re lo a d ed  on  
M arch 10 th  in to  L . Y . 63339, to g e th er  w ith  a  
num ber o f o th er  sh ip m en ts, and  fo rw a rd ed  to

10
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A r g u m e n t

y o u r  s id in g . W e  are u n ab le  to  a d v ise  fu rth er .
Y o u rs tru ly ,

T . S . H O O D , A g e n t.

T h en  th ere  is  a  m em orn ad u m  a t th e  b o tto m  of  
th e  le tter .

M r. S m ith : W e  ad m it th a t th ese  are th e  o n ly  
10 le tters .

M r. S m ith : D o n ’t  y o u  th in k  w e  h ad  b e tter  p u t  
th is  r ece ip t in  a t th e  sam e tim e?

M r. P a tte rso n : 1 d o n ’t th in k  th a t  b ears on th is  
q u estio n  o f  th e  c la im  th a t th e  C ourt w a n ts  to  h ea r  
now . I  w ill  a d m it th a t receip t.

M r. S m ith : I  w a n t th e  C ourt to  k n o w  a ll the  
fa c ts .

M r. P a tte r so n : W ill  y o u  ad m it, M r. S m ith , th a t
th ese  le tte r s  th a t  y o u  h a v e  in tro d u ced ,------- on e

20 from  th e  a tto rn ey s and one fro m  th e  p la in tiff— are  
th e  o n ly  c la im s, or p u rp o rted  c la im s, w h ic h  w ere  
filed?

M r. S m ith : E x c e p t  a s  th is  m a y  h a v e  o p era ted  
as a c la im . T h is  is  a  r ece ip t m ad e ou t w h en  the  
g o o d s w ere  r ec e iv ed  b y  th e  H y a tt  R o ller  B e a r in g  
C om pany. T h e d a te  o f  i t  is  M arch 7, 1916; and  
w h en  w e  go  in to  th e  p ro o fs  it  w ill  be sh o w n  th a t  
a  m em oran d u m  w a s m ad e u p on  it , sh o w in g  th e  d if -
feren ce  b e tw een  th e  q u a n tity  o f  g o o d s sp ec ified  in  

30 th e  d e liv e r y  r ece ip t w a s en tered  up on  th e  r ec ip t  
itse lf .

T h e C ourt: A n d  th en  h an d ed  b a ck  to  th e  r a il-
road  com p an y?

M r. S m ith : Y es. (C ou n sel h ere rea d s th e  c la u se  
in  th e  rece ip t r e la t in g  to  c la im s fo r  lo s s ) .

M r. P a t te r s o n : O ur c o n ten tio n  is  th a t  th a t  le tte r  
is  a  req u est fo r  in fo rm a tio n  to  w h ich  w e  rep lied . 
A  c la im  is  a tech n ica l th in g . I  h a v e  a  fe w  ca ses  on  
th a t  p o in t.

T h e C ourt: I  w il l  h o ld  th a t  th a t  is  a  c la im .40
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H e rm a n  G o lu b , f o r  P la in t i f f— D ir e c t

Mr. P a tterso n : I  ob ject and  a sk — w ell, I  w ill  
ask su b seq u en tly  in  th e  case. I  w a n t th e  fin d in g  
so th a t I  can  h a v e  m y  o b jectio n  to  it .

Mr. S m ith : I t  is  a lso  to  b e  a d m itted , as I  u n d er-
stand it, as a g reed  b e tw een  M r. P a tte r so n  and  m y -
self, th a t the v a lu e  o f  th e  sh ip m en t is  as s ta ted  b y  
the p la in tiff.

Mr. P a tterso n : I t  is  a d m itted  th a t $242.50 is  th e  ^  
invo ice price.

Mr. S m ith : In  o th er  w ord s, th ere  is  no co n test  
on the q u estion  o f th e  am ou n t o f d am ages?

Mr. P a tterso n : N o.

He r ma n Go l ub, sworn on behalf of the plaintiff, 
testified as follows :

20
D ire c t E x a m in a tio n  b y  M r. S m i th :

Q. B y  w hom  w ere  y o u  em p lo y ed  in  M arch, 
1916? A . T h e H y a tt  B o ile r  B e a r in g  Go.

Q. W here?  A . In  H a rr iso n .
Q. W h a t w a s y o u r  p o s itio n , W h a t w ere  y o u r  

duties? A . C hecker.
Q. W h a t do y o u  m ea n  b y  th a t?  A . C hecked  

m ateria l out o f  fr e ig h t  cars.
Q. D o  y ou  rem em b er th e  sh ip m en t o f rod s o f  

steel r esp ec tin g  w h ich  th is  c o n te st  a r i s e s ; do y ou  
rem em ber th a t sh ip m en t?  A . I  rem em b er the  
sh ipm ent o f  b ars.

Q. W h at is  y o u r  cu stom  w ith  resp ec t to  the  
m anner o f ch eck in g?  J u s t  t e l l  th e  C ou rt w h a t
you  do. A . Go in s id e  th e  ca r -------

M r. P a tte r s o n :  I  ob ject to  th e  custom . I  
think he ou gh t to  be confined  to  w h a t h e  d id  
in  th is  ca se .

T h e C o u r t: I t  w ill  be exclu d ed . H e  o u g h t ^  
to  te ll  u s  w h a t h e  d id  in  th is  p a r ticu la r  case . 48



18

H e rm a n  G olu b , f o r  P la in t i f f— D ir e c t

Q. I  sh ow  y o u  a book; do y o u  reco g n ize  that?  
A . Y es, sir .

Q. W h a t i s  th at?  A . M y ow n h a n d w ritin g .
Q. Whjait is  w r itte n  in  th e  book? A . W ell, w e  

op en  a car  and g o  in s id e  o f the car  an d  check the  
m a ter ia l a s  it  is  load ed  on th e  truck .

Q. W h en  w a s the reco rd  u p o n  th e  p a g e  to  w hich  
th e  book is  o p en ed  m ade ? A . M arch  13th.

Q. N ow , w ill  y o u  r e fe r  th ere  to  th a t record  and  
see  i f  th e r e  is  a  record  o f sh ip m en t o f s te e l rods. 
A . I t  is  m ark ed  h ere  “ S h ip p er  u n k n ow n ; 4 bun-
d les s t e e l” ; no  ta g s  or 'anyth ing on th e  b u nd les. 
W h en  w e g e t  so m e th in g  lik e  th a t w e p u t ta g s  on.

Q. W h a t is  y o u r  record ? A . “ S h ip p er  un-
k n ow n ; fo u r  b u n d les o f  s t e e l” .

Q. H o w  d id  y o u  com e to  m ake th a t  record  ? A . 
W ell, I  o n ly  fo u n d  fo u r  b u n d les o f  stee l.

20 Q- (B y  the C o u r t ) : W h o  w a s w ith  you
w h en  y o u  checked it?  A . M y se lf.

Q. A lo n e?  A . Y es , sir.

Q. (D ir e c t  ex . resu m ed ) I s  th a t in  y o u r  own  
h a n d w ritin g ?  A . Y es, sir .

Q. D id  y o u  w e ig h  it?  A . N o , sir .
Q. W h a t d id  y o u  do w ith  the fo u r  b u n d les ? A . 

C hecked it  ou t o f  th e  car , lo a d ed  it  on th e  truck  
an d  b rou gh t i t  in s id e  on th e  r ec e iv in g  floor.

30 Q. A n d  y o u  le f t  i t  th ere?  A . Y es, sir .
Q. W h o  w a s  p r e se n t  a t  th e  p lace  w h ere  y ou  

le f t  it?  A . W h y , I  n o tified  M r. R e illy  to  h a v e  it  
checked  up.

Q. W h a t ab ou t th a t  ca r; w a s  i t  c lo sed  or  open?  
A . T h e se a ls  w ere  0 .  K .

Q. A n d  w h o  op en ed  it?  A . I  did.
Q. W h a t e lse  w a s  th ere  in  che car?  A . O ther  

m a ter ia l.
Q. W h at k in d  o f a c a r  w a s it?  A . B o x  car  fo r  

40 m erch an d ise .
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H e rm a n  G o lu b , f o r  P la in tif f— C ro ss

Q. H o w  w a s th is  s te e l packed? H o w  w ere th e  
bundles fa s te n e d  to g eth er?  A . W ith  w ire .

C ro ss -E x a m in a tio n  b y  M r. P a tterso n ^ :
Q. M r. G olub, d id  y o u  m en tio n  so m eth in g  abou t 

the sea ls  b e in g  0 .  K .?  A . Y es , sir .
Q. W h a t do y o u  m ean  b y  th a t?  A . T h ey  w ere  

on it  th e  w a y  th e y  sh ou ld  be— fa ste n e d  to g e th er .
Q. Whjait do  y o u  m ea n  b y  th a t?  A . S ea led  

properly .
Q. W ell, w h a t do  y o u  m ean  b y  th a t?  H o w  w ere  

they  sea led ?
T h e C ou rt: Y o u  w an t to  k n ow  w h eth er  it  

w as in ta ct ?
M r. P a t te r s o n : I  w a n t h im  to  d escrib e  ju s t  

w h at h e  s a w ; th a t  w a s  m y p o in t.

A . (co n tin u in g ) T h e se a ls  w ere  on  p r o p e r ly  as  
they  sh ou ld  be.

Q. W h en  w e re  th e y  on p ro p er ly ?  A . W h en  the  
car cam e in — w h en  I  cam e o v er  to  th e  cair to  open  
it up.

Q. D id  y o u  see  th e  car  com e in?  A . I  c a n ’t  
say  th at.

Q. W h a t tim e  o f  the d a y  w a s th is  w h en  y ou  
looked a t th e  sea l?  A . W ell, w e  s ta r ted  to  u n load  
the car a t 1 0 :45 A . M .

Q. W h en  d id  y o u  fin ish? A . 5 P . M.
Q. I t  took  y o u  m o st  o f  the day , then , d id n ’t  it?  

A . Y es, sir.
Q. W h a t d id  y o u  tak e  ou t o f  th e  ca r  first?  A . 

W in sor  B ro o m  Co., 144 b room s, 12 bu n d les.
Q. T h a t w a s  th e  fir s t y o u  took  out o f  th e  car?  

A . In  th is  first sh ip m en t.
Q. D id  y o u  u n lo a d  it  a lon e?  A . N o t  a lo n e; the  

laborers u n lo a d ed  i t  a n d  I  checked it  up.
Q. D id  y o u  u se  a  tru ck  or a n y th in g  o f th a t  so r t ? 

A. Y es sir , to  lo a d  th e  m a ter ia l on.
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H erm cm  G olub, f o r  P la in tif f— Crosts

Q. A n d  then w here d id  you  take the m ateria l 
to? A . R eceiv in g-room  floor.

Q. A n d  did you  truck i t  y o u rse lf  ? A . W ell, the  
lab orers— I  w atched them  g o  in  w ith  it ;  I  w en t  
a lon g  w ith  it.

Q. A n d  you  p u t it  on th e  receiv in g-room  floor? 
A . Y es, sir.

..p. Q. A n d  w here w as th a t w ith  referen ce to the  
car door? A . R ig h t around th e  d r ivew ay  there.

Q. H o w  fa r  aw ay? A . I t  a in ’t  a v ery  b ig  d is-
tance ; the d istan ce  o f th is  room .

Q. F rom  the fro n t to  th e back o f th is room ? A . 
F rom  th e clair .into the receiv ing-room , y es .

Q. W h at d id  you  m ean w hen you  sa id  it  w ent 
around? A . R ig h t in sid e, around th e  drivew ay.

Q. Oh, then  it  w as a curved drivew ay? A . Y es, 
sir.

20 Q- H ow  lon g  d id  it  take you  to  go  around the  
curve from  th e  car  to  w h ere you  pu t it?  A . I  
co u ld n ’t  sa y ; I  n ev er  tim ed th at.

Q. A n d  d id  you  do th a t w ith  each com m odity  
you  took  out o f  th e car? A . E ach  truckloiad th at  
w en t in  I  fo llow ed  up and saw  th a t th ey  put the 
bundles dow n p roperly .

Q. N ow , how  lo n g  w a s it  a fter  you  took  these  
broom s out b efore  yo u  opened up  th e car? A . 
A fte r  th e car w as opened  w e started  to  work.

30  Q. A fte r  th e  car w as opened you  w en t out and  
picked th is p lace  w here y o u  pu t th e  stu ff; is  th a t  
it?  A . N o, sir.

Q. W h ere d id  you  go? A . In sid e  o f th e  car 
and started  u n load in g  it.

Q. D id  you  do th a t as soon as you  opened it?  
A . Y es, sir.

Q. D id  you  go  to lunch th a t day? A . Y es, we 
closed  the car up w hen w e w ent to  lunch.

Q. H ow  lo n g  did yo u  tak e  fo r  lunch?
only  g e t a  h a lf hour.

40

A . W e
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H e rm a n  G olub, f o r  P la in tif f— C ro ss

Q. W here did  you  go? A . In sid e  o f the re-
ceiving-room .

Q. D id  you  sea l the car up w h ile  you  w ere a t  
lunch? A . N o  sir, w e  locked it  up but w e d id n ’t 
seal it  up.

Q. (B y  th e C ourt) H ow  w as i t  locked, w ith  
padlock? A . N o, th ey  h a v e  som e k ind o f ¡a.—
I  d o n ’t know  w hat you  ca ll it— a  latch.

Q. Y ou m ean th ey  have som eth in g  th a t you  pu t  
through a  stap le?  A . T h a t’s th e w a y  th ey  close  
them  up.

Q. A s  a m atter  o f fact, anyb ody could  l if t  the  
ciatch and open the door? A . N o t anyb ody; one 
m an co u ld n ’t open the door.

Q. W h at I  m ean  by th a t is , w hen you  sa y  you  
locked it  you  d o n ’t m ean it  w as sea led  or th at you  __ 
put a padlock on it?  A . Oh, we d id n ’t  p u t a p ad -
lock on it, no.

Q. W hat tim e w as it  th at you  took th is  stee l 
out o f the car? A . Whlait? T h at p erson a l sh ip -
m ent?

Q. Y es. A.. I  c a n ’t  sa y  w h at tim e  it  w as.
Q. Y ou w orked up  to five o ’clock in the a fte r -

noon; w ould  you  have it  out o f there, say , about 
four o ’clock? A . N o  sir , I  had  it out b efore  
lunch hour. 30

Q. H ow  do you  figure that out? A . B ecau se  
the n ext sh ipm ent w as from  th e  C leveland A u to-
m atic M achine C om pany, th ree  m ach ines crated , 
and th a t m u st h ave  taken  a ll th e  rest o f the tim e.

Q. Y ou are a ssu m in g  that, then? A . N o, I  
know i t ; I  am  p o s it iv e ly  sure about it.

Q. (B y  th e C ourt) A fte r  you  go t the  
broom s out w h at did  you  tak e out n ext?  A . 
N ext, fou r  crates and tw o boxes, sh ipp ed  from  
H ard in gs B r o th e r s ; m u st h ave  been bolts and 40  
nuts.
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H erm a n  G olub, f o r  P la in tif f— R e d ire c t  
W illia m  A . R e illy , f o r  P la in tif f— D ire c t

Q. W h a t a fter  that?  A . M itchell, one box. 
Q. (B y  the Court, continued) T hen  w hat?

A . T w o boxes.
Q. T hen w hat? A . S ix  boxes.
Q. T hen  w hat? A . T hen  a box, and one barrel 

in  o f o il. A n d  then “ sh ip p er unknow n, 4 hundles 
of s t e e l” .

R e d ir e c t E x a m in a tio n  b y  M r. S m ith :
Q. Mr. Golub, ju s t  one q u estion : D id  you  read  

a ll of the record on th a t  item ? A . W h at i t  sa y s  
here?

Q. Y es. A . T h at i s n ’t  m y  w r itin g ; that is  done  
b y  the office.

Q. D o  you  know  w h ose  w r itin g  th a t is?  A .
20 M r- R e il ly ’s and som eb od y’s e lse ; I d o n ’t  know.

Q. Y ou have g iv en  u s w h at is  in  yo u r  h an d w rit-
ing? A . Y es.

Q. B u t th ere  is  som e other w r itin g  there? A. 
Y es. W e  a in ’t su p p osed  to know  w h at com es in ; 
only  to  check up w h at com es in.

Q. Y ou  m ean, y o u r  know ledge w as on ly  to  the 
ex ten t o f w h at yo u  actu a lly  took out o f th e oar?  
A . I  know  n o th in g  about w hat it  should b e ; I  only  
know  w h at w e take out o f the car.

30

W i l l i a m  A . R e i l l y , sw orn on b eh a lf o f  the  
p la in tiff, testified  as fo llo w s:

D ire c t E x a m in a tio n  b y  M r. S m ith :
Q. Mr. R e illy , b y  w hom  w ere you  em ployed  in  

M arch, 1916 ? A . H y a tt  R o ller  B ea r in g  Com pany. 
Q. A n d  w h at w as y o u r  p osition ?  A . Checker  

40 — in s id e  checker.
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W illia m  A . R e illy , f o r  P la in tif f— D ire c t

Q. In sid e  w here? A . R eceiv in g-room  floor.
Q. I s  th a t the receiv in g-room  floor th a t has  

been referred  to by M r. Golub? A . Y es.
Q. T he sam e b u ild in g ? A . Y es, sir.
Q. D o you  rem em ber th e  sh ip m en t of stee l 

which is  in  d isp u te  here? A . Y es, sir.
Q. W h at d id  you  do w ith  resp ect to  th a t sh ip -

m ent? T e ll the C ourt whiait you  know  about it.
A . W e h ave  a file th at is  a lph abetica l. W e have  
a lis t  o f w h at th ey  sen t to' us, the sam e date that 
they sen t th e sh ipm ent. Y ou see, th ey  send  u s  a 
sh ipp in g m em orandum . W e p u t th a t a lp h ab eti-
ca lly  in  th is file land w hen we receive the stee l on 
the floor w e look  through th e  file u n til w e  com e 
across th e  B eck er S tee l C om pany and g e t out 
their package-------

Q. Y ou are re ferr in g  to th is  p articu lar  ship- 20 
m ent, are you? A . Y es— and go to  check it up.
So I  found out th e s ize  w a s a ll r igh t, and w hen  
w e came to  w e ig h  i t  and counted  th e num ber of 
bundles and p ieces I  fou n d  out it d id n ’t ta lly  
w ith th is package slip .

Q. (B y  th e Court) D id n ’t ta lly  in  w h at  
respect? A . W ith  n e ith er  bundles, nor  

• p ieces, nor w eigh t.

Q. N ow , w here d id  you  g e t th at sh eet th a t you  30 
have in you r hand? A . T h is w a s under the B ’s 
in our file.

Q. W h a t d id  you  say  th a t w as?  A . T h is is  a 
p ack in g  m em orandum , or sh ip p in g  m em orandum , 
w h atever yo u  m ig h t ca ll it.

Mr. Sm ith : B efore  I  go  any fu rth er  I  
w ould  lik e  to offer the p age  o f th is  book from  
w hich  the w itn ess  is te s tify in g .

Mr. P atterson : I  object to it.
The C o u rt: I t  is  not an instrum ent o f ev i- 40
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W ill ia m  A . R e i l ly , f o r  P la in t i f f— D ir e c t

d en ce; i t  i s  a  m em oran d u m  th a t h e m ad e a t  
th e  tim e to  re fre sh  h is  reco llec tio n . I t  is  
ta k en  in  con n ectio n  w ith  te s t im o n y  w h ich  h a s  
b een  g iv e n  b y  th e  w itn e ss . I t  h a s  been  re-
ferred  to  an d  m a y  be u sed  in  th a t  w a y . Y ou  
m a y  h a v e  it  m ark ed  fo r  id en tifica tio n .

(T h e  sam e is  m a rk ed  P -6 fo r  id en tifica tio n .
10

Q. W h en  d id  y o u  first see  th is  sh ip m en t, Mr. 
R e illy ?  A . W h a t do y o u  m ean  b y  “ w h e n ” ?

Q. W h ere  w a s  i t  w h en  y o u  first saw  it?  A . On 
th e  rece iv in g -ro o m  floor.

Q. A n d  te ll th e  C ourt, p lea se , w h a t y o u  fo u n d  
a s th e  resu lt o f  y o u r  ch eck in g . A . A s  th e  resu lt  
o f m y  ch eck in g  I  fo u n d  fo u r  b u n d les w h ich  con -
ta in ed  26 bars, 204 and  1 in ch  in  len g th .

9n Q- (B y  th e  C ourt) Y ou  sa y  26 b ars?  A .
M  Y es, 204 an d  1  in ch  th e  len g th  o f it , and  380

lbs. n e t w e ig h t.

Q. W h a t is  ca lled  fo r  up on  th e  in v o ice  w h ich  
y o u  h o ld  A . I t  ca lls  fo r  5 b u n d les c o n ta in in g  33 
bars, 477 lbs.

Q. W h a t d id  y o u  do th en ?  A . W h en  I  fo u n d  
ou t th a t  it  d id n ’t  check u p  w ith  th is  m em orand um  
I  w en t to  th e  P u r c h a s in g  D ep a rtm en t to  see i f  
th ere  h a d  b een  a n y  ch a n g es m a d e  on th e  in v o ice .

-  Q. W h a t is  th e  in v o ice?  A . T h e b ill th a t th ey  
send.

Q. W h o  do y o u  m ean  b y  “ t h e y ” ? A . B eck er  
S te e l C om pany.

Q. W ell, d id  y o u  find  th e  in v o ice?  A . Y es sir,
fo u n d  ou t th a t it  w a s m ark ed  e x a c t ly  w h a t i t  

w a s on h ere in  th e  b e g in n in g  b efore  I  m a d e  the  
search , an d  so I  cam e d ow n  and  to ld  M r. M cC ar-
th y , w h ich  is  our forem an , th e  d ifferen ce  in  th e  
sh ip m en t, and  h e w en t o v er  w ith  m e and  fou n d  

40 ** th e  sam e as 1  h ad  ch eck ed  it . I t  ta llie d  up.
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W illia m  A . R e i l ly ,  f o r  P la in tif f— D ir e c t

Q. H o w  d id  y o u  find th a t out? Y o u  sa y , y o u  
and he w en t over an d  fo u n d  it  th e  sam e as yo u  
had ch eck ed  it . A . W e  fo u n d  th e  p iece s  and  re-
w eigh ed  th em  a ll o v er  aga in .

Q. D id  y o u  do a n y th in g  w ith  resp ect to  th is  
m em orandum  ? A . I  m a rk ed  i t  ju s t  a s y o u  find it.

Q. T hen  th e  m a rk s u p on  it  are you rs?  A . Y es, 
Sir.

Q. A n d  y o u  d id  th a t w h en  y o u  d id  th e  ch eck -
ing? A . Y es.

Mr. S m ith : I  o ffer  th e  m em orand um  in  e v i-
dence.

Mr. P a tte rso n : I  o b ject to  it. I t  is  n o t h is  
m em orandum .

T he C ourt: I t  m a y  be m ark ed  fo r  id en tifi-
cation .

(T h e  sam e is  m ark ed  P -7  fo r  id en tifica tio n .)

Q. I  sh ow  y o u  a p ap er, m a ik e d  in  th is  cau se  
E x h ib it  P -5 ; do  y o u  reco g n ize  a n y  o f th e  h a n d -
w r itin g  u p on  th a t?  A . Y es, sir.

Q. W h o se  h a n d w r it in g  is  it?  A . I  reco g n ize  
som e o f i t  a s  m ine.

Q. W h a t is  y o u r  h a n d w r it in g  on  th a t?  A . 
“ R ece iv ed  4  b u n d les, 382 lb s ”  and  M r. M cC ar-
th y ’s nam e w ith  m y  in it ia ls , an d  th e  d a te  u n d er-
neath  H y a tt  R o ller  B e a r in g  Co.

Q. W h en  d id  y o u  p u t th a t  m em oran d u m  on  
there? A . T h ree, sev en teen , s ix teen .

Q. (B y  M r. P a tte r so n ) T h a t is , M arch 17, 
1916? A . Y es, sir.

Q. D o y o u  k n o w  w h a t w a s done w ith  th a t  p a p er  
after th a t?  A . T h a t w a s fo rw a rd ed  to  th e  P e n n -
sy lv a n ia  R a ilro a d  Co.

Q. N ow , I  sh ow  y o u  a p a g e  in  a  book , m ark ed  
for Id en tifica tio n  P -6 ; do y o u  reco g n ize  a n y  o f  
the h a n d w ritin g  on th a t  p a g e?  A . Y es, sir.
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W illia m  A . R e illy , fo r  P la in tif f— C ro ss

Q. W h ose h an d w ritin g  do yo u  recognize? A . 
I  recognize som e of it  as m ine.

Q. W h at on the m em orandum  is  in  you r  han d-
w ritin g?  A . “ B eck er S tee l C om pany, 5 b u n d les” ; 
and then  I  m arked it  “ 4 bundles r ec e iv ed ” .

Q. W hen  w as that?  A . On the 13th.
Q. W here is  th a t m em orandum  located  upon the  

I® book, w ith  resp ect to  the testim on y  o f Mr. Golub? 
A . I t  is  r ig h t here, on the m em orandum  here (in -
d ica tin g ).

C ro ss  E x a m in a tio n  b y  M r. P a tte rS o n :
Q. W here w ere you  in  the receiv ing-room ? A . 

I  w as r ig h t on the floor there; I  c a n ’t te ll you  any  
p articu lar  place.

Q. Y ou  d id n ’t go  to the car? A . N o, sir, I  did

20 n o t *

Q. A n d  you  on ly  exam in ed  such th in g s as you  
fou n d  there on the floor? A . Y es, sir.

Q. A n d  how  soon a fter  th ey  w ere pu t there did  
you  exam in e them  or d id  you  see them  a fter  that?  
A . H ow  soon d id  I  see them  a fter  th ey  w ere put 
there ?

Q. Y es. A . W ell, I  d id n ’t g e t  at them  r igh t  
aw ay. I t  w as in  the afternoon  som etim e w h en  I  
checked them  up.

30 Q. Y ou  d o n ’t know  w h at tim e th ey  w ere put 
there? A . W ell, I  co u ld n ’t te ll you  that.

Q. A n d  you  sa y  the bundles had  no m ark s on 
them ? A . N o, sir.

Q. N o th in g  to id e n tify  them  at all?  A . No, sir.
Q. I  suppose you  had to h u n t around to find out 

w here th ey  cam e from ? A . W e bad to look  
through  our a lp h ab etica l file.

Q. H ow  b ig  is  th a t receiv ing-room ? A . W hy, 
I  d o n ’t know ; m aybe 80 or 90 fee t  lon g , and about 

40 40 fee t  front, I  guess.
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D an ie l A . M cC a rth y , f o r  P la in tig — D ire c t

Q. A n d  how  fa r  w as the sp ot w here th e goods  
were from  the car? A . W ell, X d o n ’t  know  ju st  
how far; about, I  should  im agin e, 50 fee t. I t  i s n ’t 
direct, you  know , com in g  from  the car; you  go in  
the a lleyw ay.

Q. Y ou had other th in g s p iled  in  there? A . 
W here ?

Q. In  the receiving-room ? A . N o, on ly  stock.
. Q. Y ou spoke o f an a lleyw ay; w as th a t a 

stra ight p a ssa g ew a y  from  the car to the receiv in g-  
room? A . N o, you  have g o t to com e out of the  
car and turn.

Q. Turn at r ig h t angles?  A . Y es; th a t is, b e-
fore you  com e to th e receiv ing-room . T h at is  ju st  
in the alley .

Q. W hat track  w as th is  car on, do you  know ?  
A. No.

D a n i e l  A . M c C a r t h y , sw orn  on b eh a lf o f the  
plaintiff, testified  as fo llow s:

D irec t E x a m in a tio n  b y  M r. S m i th :
Q. Mr. M cC arthy, b y  w hom  w ere you  em p loyed  

in M arch, 1917? A . H y a tt R oller  B ea r in g  Com-
pany.

Q. W h at w a s you r p osition  a t th a t tim e? A . 
Supervisor of the R ece iv in g  D epartm ent.

Q. A re you  in  the sam e room  w ith  Mr. R e illy  ? 
A. H e is  in  m y  office.

Q. Y ou are h is boss, are you? A . Y es, sir.
Q. A n d  do you  rem em ber the sh ipm en t of stee l 

from  the B eck er S tee l C om pany w h ich  is  in  d is-
pute in  th is  case? A . I  kn ow  o f th e  case, and I  
know w e re-checked  it  at the tim e.

Q. W hen  w as th a t re-ch eck in g  done, i f  yo u  re-
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D a n ie l A . M c C a r th y , f o r  P la in t ig — D ir e c t

m em b er?  A . W h y , th e  a ftern o o n  th a t th e  sh ip -
m en t arr iv ed  and  w e re-ch eck ed  it  th e  sam e day.

Q. W h a t w a s  y o n r  first k n o w led g e  o f th e  sh ip -
m en t?  J u s t  te ll  th e  C ourt w h a t y o u  k n o w  abou t 
i t  and  w h a t y o u  d id  w ith  it . A . M r. R e illy  ca lled  
m y  a tten tio n  to  th e  sh o rta g e  and  n o tified  m e th a t  
h e h a d ch eck ed  it  w ith  th e  P u r ch a s in g  D ep a rt-
m en t, and  I  w en t o u t an d  ver ified  th is  and re-
ch eck ed  i t  as to th e  nu m b er o f  b ars an d  th e  w e ig h t.

Q. W h a t do y o u  m ean  b y  v e r ify in g  it  as to  the  
nu m ber o f bars; w h a t d id  y o u  do? A . I  took  the  
ch eck s m ade b y  M r. R e illy .

Q. Y ou  re fer  to  E x h ib it  P -7  fo r  id en tifica tio n ?  
A . Y es, sir.

Q- N o w  y o u  h ad  th a t b efore  y o u  ( P -7  fo r  id e n ti-
fica tio n  sh ow n  to w itn e ss )  ? A . I  h ad  th em  count  

20 n u m ber o f b ars and w e ig h  th e  en tire  sh ip m en t.
Q. H o w  m a n y  b ars w ere  th ere  ? A . 26 b ars.
Q. H o w  m a n y  b u n d les  w ere  th ere?  A . I  d o n ’t  

k n o w  h o w  m a n y  b u n d les th ere  w ere  a t th a t tim e;  
th e  b u n d les h a d  been  op en ed  b y  th e  ch eck ers a t  
th e  b e g in n in g  o f  th e  ch eck in g .

Q. W h a t w a s th e  w e ig h t?  A . 380 lbs.
Q. A n d  w h ere  w a s th a t c h e ck in g  done ? A . On 

th e  floor o f  th e  rece iv in g -ro o m .
Q* D id  y o u  ch eck  it  w ith  a n y th in g  e lse  b esid es  

30 th is  m em orand um ? A . N o , sir .
Q. I  sh o w  y o u  a p a p er  m a rk ed  P -5 ; do y ou  

reco g n ize  a n y  h a n d w r it in g  u p on  th a t?  A . Y es  
sir.

Q. A n d  w h o se  h a n d w r it in g  do y o u  recogn ize?  
A . M r. R e i l ly ’s.

# Q* D o  y o u  k n o w  th a t h e w ro te  th a t?  A . Y es  
sir.

Q. D id  y o u  see h im  w r ite  it?  A . N o, sir.
Q. Is y o u r  h a n d w r it in g  u p on  th ere?  A . N o  sir. 

40 Q- It is n ot?  A . N o, sir.
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Q. I s n ’t  th a t y o n r  h a n d w ritin g  (sh o w in g  w it -
ness P -5 )?  A . N o, th a t  is  b y  Mr. R e illy . T h at  
is  a p art o f  h is  d u tie s  in  h is  w o rk  o f m y  d ep a rt-
m ent.

Q. D id  y o u  do a n y th in g  w ith  th a t  e x h ib it  P -5  
a fter  i t  w a s ch eck ed ?  A . N o, sir, I  d id  not.

Q. D o y o u  k n o w  w h a t b ecam e o f it?  A . S en t  
to the H a rr iso n  S ta tio n  o f th e  P en n sy lv a n ia  R a il-
road.

Q. W h en , do y o u  k n ow ? A . N o, I  c o u ld n ’t te ll  
you  th at.

C ro ss  E x a m in a tio n  b y  M r. P a t te r s o n :
Q. A ll  th a t y o u  ch eck ed , Mr. M cC arthy, w as  

w h a t Mr. R e illy  p resen ted  to  y o u  on th a t floor  
there? A . J u s t  v er ified  h is  ch eck in g , and  I  m ade  
a search  in  th e  D ep a rtm en t to  see i f  th ere  m ig h t  
h ave been  a n y  m ore o f th e  stee l around  th a t th e y  
h a d n ’t  ch eck ed , an d  a lso  in  th e  car.

Q. D id  y o u  see th e  car th a t th is  cam e in?  A . 
Y es, sir.

Q. W h a t track  d id  i t  com e on? A . T rack  1 ; 
th a t is  th e  lin e  r ig h t  o p p o site  our p la n t th ere .

Q. H o w  d oes y o u r  p la n t run, e a st  and  w est?  
A . N earer  so u th ea st and n orth w est.

Q. H o w  d id  th is  track  run, ea st and  w est?  A . 
Y es, I  th in k  so.

Q. H o w  fa r  w as it  a w a y  from  th e  p lan t?  A . 
The d ista n ce  from  th e fro n t o f  th e  b u ild in g  out 
to the track , I  sh o u ld  ju d g e , w a s  abou t 30 fee t.

Q. Y ou  p u t o th er  cars in  th ere?  A . Y es, sir.
Q. W a s th a t en c lo sed  in  an y  w a y ?  A . N o, sir, 

it  w a s not.
Q. R ig h t  ou t on th e  street?  A . R ig h t  ou t on  

the street.
Q. R ig h t  ou t in  th e  stree t w h ere  a n y b o d y  cou ld  

com e a lo n g  and  w a lk  on th e  track ?  A . A n y b o d y  
could, yes.
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D a n ie l A . M c C a r th y , f o r  P la in t i f f— R e d ir e c t  
J o s e p h  E . P r ic e , f o r  D e fe n d a n t— D ir e c t

R e d ir e c t  E x a m in a tio n  b y  M r. S m i t h :
Q. T he sh ip m en t to  w h ich  y o n  re fer  is  th e  sam e  

co v ered  b y  th is  b il l  o f  la d in g  m ark ed  P -5?  A . 
Y es, sir.

M r. S m ith : T h a t is  a ll. P la in t if f  rests .

T H E  D E F E N S E .

J o s e ph  E . P r i c e , sworn on behalf of the defend- 
- ant, testified as follow s:

D ir e c t  E x a m in a tio n  b y  M r. P a t te r s o n :
Q. W h a t is  y o u r  b u sin ess , M r. P r ice?  A . 

„  C hecker.
Q. W herh? A . P . R . R ., H a rr iso n  fr e ig h t  s ta -

tion .
Q. A n d  w ere  y o u  so em p lo y ed  in  th e  m on th  o f  

M arch, 191&? A . Y es, sir.
Q. Y ou  k n ow  abou t th ese  five  b u n d les o f s te e l  

in v o lv e d  in  th is  case, d o n ’t you ?  A . Y es, sir.
Q. W h a t is  th is  b ook  here?  A . T h is  is  th e  

ch eck  book.
Q. In  w h o se  h a n d w r itin g  is  it?  A . M y  han d-  

2q  w r itin g .
Q. A n d  m a d e  w h en ? A . On M arch 9th , 1916.
Q. I s  th a t th e  tim e y o u  ch eck ed  th e  g ood s?  A . 

Y es, sir . *
Q. On M arch 9 th  w h a t d id  y o u  check , w ith  re -

g a rd  to th ese  five b u n d les o f  stee l?  W h a t d id  y ou  
do? A . I  ch eck ed  five b u n d les  o f  s te e l and  u n -
lo a d ed  th em  in to  th e  fr e ig h t  sta tio n .

Q. I  sh o w  y o u  E x h ib it  P -5 , w h ich  is  a  d e liv e r y  
rece ip t, and  a sk  y o u  i f  y o u  can  te ll  w h a t y o u  d id  

40 fu r th e r  w ith  th ose  five b u n d les o f  stee l?  A . On
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M arch th e  10th  I  h ad  th ese  lo a d ed  in to  th e  H y a tt  
fer ry  car L . V . 63,339.

Q. A n d  w ere th ere  o th er  th in g s  in  th a t  car, Mr. 
P rice?  A . In  th is  63,339? Y es, sir.

Q. W h a t w a s th e  p u rp ose  o f th a t car? A . T h is  
w a s a H y a tt  fe r r y  car b ecau se  th ere  w a s a h e a v y  
sh ip m en t in  it , c o n s is t in g  o f 3 cra tes o f m a ch in ery  
and o th er  g ood s. 10

Q. A n d  w h ere  d id  th is  sh ip m en t com e from ?
A . F rom  v a r io u s  p o in ts .

Q. A n d  y o u  lo a d ed  th em  in to  th is  fer ry  car*to  
go o ver  to  H y a t t ’s? A . Y es.

Q. A n d  h o w  o ften  h ad  y o u  sen t th ose  fe r r y  cars  
over to H y a t t ’s? A . A t  th a t tim e tw o  or th ree  a  
w eek , or one or tw o.

Q. Y o u  sa y  y o u  lo a d ed  th e  g o o d s on  th e  10th  
in  the fer ry  car? A . Y es, sir.

Q. A n d  y o u  ch eck ed  it?  A . Y es, sir.
Q. W h ere  d id  y o u  ch eck  it?  In  th e  car? A . In  

the car, y e s  sir.
Q. A n d  a fte r  y o u  h a d  lo a d ed  th is  car w h a t w a s  

done? A . W h y , I  lo o k ed  o v er  th e  car  to  see th a t  
the g o o d s w a s  p ro p er ly  load ed , and th en  th e  m en  
closed  th e  car, and  th e  sea ler  W illia m  D o y le  sea led  
the car.

Q. W ere  y o u  p resen t?  A . Y es, sir.
Q. A n d  ab ou t h ow  lo n g  w a s th a t a fter  the car* 30 

had b een  lo a d ed  and  c lo sed  ? A . A b o u t th ree  m in -
utes.

Q. W ere  y o u  th ere  a ll th e  tim e?  A . Y es, sir.
# Q. R ig h t  a t th e  car d oor a ll th e  tim e ? A . Y es, 

sir.

C ro ss  E x a m in a tio n  b y  M r. S m i t h :

Q. Mr. P r ice , h o w  lo n g  h a v e  y o u  b een  em p lo y ed  
there a t th a t  sta tio n  b y  th e  P e n n sy lv a n ia ?  A . 
T w elve  years. 40
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Q. T h is record th a t you  refer  to is  you r  record  
of th e ch eck in g  w h ich  you  d id  w h en  the car w as  
u n loaded  and the goods w ere p u t upon yo u r  p la t-
form , i s n ’t it?  A . T h is record  here? Y es.

The Court: Y ou m ean th e book?
Mr. Sm ith : Y es, th e  book.

Q. A n d  w here w ere these good s p laced  upon the  
platform , i f  yo u  rem em ber,— these five b u nd les of 
steel?  A . N ea rly  opp osite  th is  car, about 26 fee t  
aw ay.

Q. A re you  v ery  sure about th is p articu lar  sh ip -
m ent, resp ectin g  w h ich  th is  su it has arisen , w hen  
yo u  are te s t ify in g  now ? A . Y es, sir.

Q. Y ou  rem em ber there w a s anoth er sh ipm ent 
of rods from  th e sam e p arty , con sign ed  to the

2q  H y a tt  R o ller  B ea rin g  Co., w here i t  w as a lleged  a 
su it w as b rou gh t fo r  loss ju st lik e  th is, d o n ’t you?  
A . Y es, sir.

Q. W ell now , are you  sure in  yo u r  ow n m ind  
th a t you  are referr in g  to th is  p articu lar case as 
th e one w h ich  you  are now  te s t ify in g  about? A . 
Y es, sir.

Q. W h at is  there th a t d istin g u ish es th is  p a r -
ticu lar  lo ss and m akes y ou  so certa in  about it?  A . 
M y records.

30 Q- W h ich  records? A . O f the ch eck in g  and the  
loa d in g  in  th e  car.

Q. B u t the on ly  record o f the ch eck in g  th a t you  
h ave  is  th e ch eck in g  out o f th e  car? A . I  have  
th e tw o records, one o f ch eck in g  out o f the car  
on th e 9th  and th is  one here o f lo a d in g  it  in to  the  
car on th e 10 th.

Q. T he record w h ich  yo u  m ention  as b e in g  the  
one o f  lo a d in g  i t  in to  the car is  E x h ib it  P -5, i s n ’t 
it?  A . Y es.

« 0  Q- W h o m ade that?  A . I  m ade th e  record.



33

J o se p h  E . P r ic e , f o r  D e fen d a n t— C ro ss

Q. D id  y ou  w rite  it  on the ty p e w r ite r 1? A . Oh 
no, th at is  m y  stam p there on the 10 th.

Q. W h ich  is  you r stam p? A . T h is one here  
(w itn ess p o in tin g  out on the b ook ).

Q. The one d ated  “ H arrison , N . J ., M arch  
10th ” ? A . Y es, sir.

Q. And w here d id  you  h ave  to go to  use th at  
stam p? A . In  th e office.

Q. H ow  m an y  m en are there there w ork in g , 
tran sferrin g sh ip m en ts across th e  p latform ? A . 
S ix  m en now .

Q. Y ou d o n ’t a c tu a lly  carry  the stuff, you rse lf, 
do you? A . N o sir, on ly  check  it.

Q. H ow  fa r  from  the ferry  car th a t you  m en-
tioned w as th is  p articu lar  sh ipm en t o f stee l ly in g  ? 
A. A b out 26 or 27 feet.

Q. A n d  did  i t  lie  in  th a t one p lace m ore than  
24 hours? A . N o, sir.

Q. I t  w as taken  out of a car one day? A . Y es, 
sir.

Q. A n d  rem ained  w here i t  w as p laced  u n til it  
w as pu t in  th e o ther car? A . Y es, sir.

Q. T hat is  an open fre igh t-h ou se , i s n ’t it?  A . 
There are doors on the fre igh t-h ou se .

Q. W here these goods w ere p laced , I  m ean. A . 
W here th ey  are p laced  it  h as a closed  door.

Q. I t  is  open d u rin g  the day, i s n ’t it?  A . N o, 
we a lw ays k eep  th is  e sp ec ia lly  for  the purpose of  
storing lon g  good s lik e  that.

Q. W h at do you  m ean b y  “ lon g  g o o d s” ? A . 
Goods th a t w ou ld  in terfere  w ith  another door.

Q. B u t yo u  use th a t fre igh t-h ou se  a good  deal 
every day, d o n ’t  you? A . Y es, sir.

Q. A n d  yo u  d id n ’t han dle th ese  p articu lar  
goods you rself?  A . N o, sir.

Q. A n d you  w e re n ’t presen t, as a m a tter  o f fact, 
w hen th ey  w ere carried  in, w ere you? A . I  w as.

Q. B u t y o u  w on t be ab so lu te ly  sure th a t there
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w ere five bu nd les carried  in to  the car, w ill you?  
A . I  am  v ery  p articu lar  about those sh ipm ents. 
I t  is  m y  d u ty  to look a fter  them .

Q. Y es, th a t is  you r duty, but v ery  o ften  sh ip -
m en ts go w ron g in  you r fre igh t-h ou se , d o n ’t they?  
A . N o, sir.

Q. O ccasionally  th ey  do, d o n ’t they? A . No, 
not occasion ally .

Q. W ell, th ey  have gone w ron g before? A . No, 
sir.

Q. T h ey  h a v e n ’t? A . T h ey  h a v e n ’t gone  
w rong, no.

Q. D o you  rem em ber th e other case w here a  
sh ipm en t o f stee l w en t w ron g and there w as a  
bundle short th a t should  go to  H y a tt?  A . I  d o n ’t 
adm it th a t there w a s a bundle short.

20 The C o u r t: H e  th inks the Court w en t w rong.

Q. D o you  rem em ber a m ach ine som e m onths  
ago w h ich  w as to go  to  th e  H y a tt H olier B ea rin g  
C om pany— or, rather, a scale w h ich  w as to go  to 
th e  H y a tt R oller  B ea r in g  Co., and w h ich  w a sn ’t 
delivered , and w ord  w as sent back to you r  fre igh t-  
house th a t the scale w a s n ’t delivered , and then  
fou r or five d ays a fterw ard s you  foun d  it  in  your  
fre igh t-h ou se; do yo u  rem em ber th a t case? A . 

80 Y es, sir, and I  w ou ld  lik e  to exp la in  abou t that.

# M r- P atterson : I  object as irrelevan t. A ll 
righ t, le t  h im  go ahead and exp la in .

Q. Go ahead. A . There w as a  b ill handed  to 
m e b y  the d e liv ery  clerk  th a t had  th e car num ber  
in d ica tin g  th a t it  had  been  unloaded, w h ich  got 
on there in  som e w ay, and it  w as han ded  to me 
w h en  I  w en t dow n to th e fre igh t-h ou se  to load  the  
H y a tt car-------

Q. Y ou are referr in g  now  to the scale, a ren ’t 
40 you? A . To the scale, yes.
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Q. Go ahead. A . I  w en t back and to ld  the de-
livery  clerk  th is  m ach ine w a sn ’t in  the house, as 
I  w as look in g  at the car num ber he g ave  m e w hich  
was one th a t w a s unloaded.

Q. T h at w as a m istak e  o f the clerk , then, w a sn ’t 
it? A . Y es. I  w ou ld  lik e  to exp la in , too, th a t I  
told Mr. B arry ton  th a t the m ach ine w a sn ’t there, 
and he a d v ised  m e to send  the b ill dow n to in ves- 10 
tiga te  it, in  case it  m ig h t have gone in  a car before  
that, and he sa id  he w ou ld  ca ll Mr. M cC arthy up; 
and under those con d ition s I  sen t th e b ill dow n.

Q. D o n ’t y ou  also rem em ber, Mr. P rice , th at the  
H y a tt R oller  B ea rin g  C om pany have received  
from  you  ad v ices on a num ber o f occasion s of 
goods w h ich  d id  not b elon g  to them  and th ey  sent 
them  back to you  in  th is  ferry  car? A . I  d o n ’t 
rem em ber of a p articu lar  case o f th a t k ind.

Q. W ell, yo u  kn ow  th a t th a t h as happened, 
d on ’t you? A . I  rea lly  c a n ’t  sa y  so.

Q. Y ou w o u ld n ’t sa y  th a t it  h as not happened?
A. H ow  can I  sa y  w hen  I  d o n ’t know ?

Q. N ow , w h at p o sitio n  in  th is  fre igh t-car  w ere  
these rods sh ip p ed  to the H y a tt R oller  B ea rin g  
Company, located , i f  y ou  rem em ber? A . In  the  
car th at w as sent to H y a tt ?

Q. Y es, in  the ferry  car? A . T h e y ’re a lw ays  
loaded on th e  side o f the car. gQ

Q. W ell, w here w ere th ese p articu lar rods 
placed? A . I  d o n ’t rem em ber ju st w here th ey  
were put in  the car.

Q. D id  y ou  see  them  p u t in  the car? A . Y es, 
sir.

Q. H ow  do you  kn ow  th at yo u  saw  them  p u t in  
the car? A . B ecau se  I  w as stan d in g  there r igh t  
beside the m en th a t loaded  them .

Q. W here d id  th ey  pu t them ? A . In  the car.
Q. In  w h at p o sitio n  in  the car? A . A lo n g sid e  

in the car. 40
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Q. On w h ich  sid e?  A . I  sa w  th em  g o in g  in to  
th e  car. I t  i s  so lo n g  ago  I  c o u ld n ’t rem em b er  
ju s t  on  w h ich  sid e.

Q. A ll  y o u  sa w  w a s th a t  th e y  ju s t  p a ssed  
th ro u g h  th e  door; h ow  m a n y  m en  ca rr ied  them ?  
A . T w o m en.

Q. C ould tw o  m en  ca rry  a bundle? A . Y e s , sir . 
Q. A n d  y o u  rem em b er se e in g 'th o se  m en  go  p a s t

10  y o u  five tim es, do y o u ?  A . Y es, sir .
Q. D id  th ey  ca rry  th e  b u n d les on e a f te r  an oth er , 

or d id  th ey  ca rry  so m eth in g  in  b etw een ?  A . N o, 
ca rr ied  th em  se p a r a te ly  on e a f te r  th e  other.

Q. Y ou  rem em b er th a t p a r ticu la r ly , do  you ?  A . 
Y es.

Q. T h o se  m en  m ig h t h a v e  g o n e  p a s t  y o u  fo u r  
tim es and  n o t five?  A . N o , sir .

Q. D id  y o u  cou n t th em  ? A . Y es.
20  Q. D id  y o u  m ake a n y  record  o f  the count?  A . 

Y es, sir , w h en  I  sta m p ed  th is  b ill.
Q. Y ou  sta m p ed  th a t  b ill and  th a t is  a ll y o u  did?  

A . Y es, sir .
Q. A f te r  th e  th in g  w a s com p leted ?  A . Y e s , sir.
Q. H o w  lo n g  w a s th a t  a f te r  th e  rod s w ere  taken  

in  the car? A . W ell, ab ou t five  m in u tes. A fte r  
th e  rod s w ere  tak en  in to  th e  car?

Q. Y es . A . A f te r  th e  c a r  w a s  c lo sed  th en  I  
sta m p ed  th em  up.

30 Q. H o w  lo n g  w a s th a t a f te r  th e  rod s w ere  taken  
in  ? A . W ell, I  d o n ’t  k n ow  ju s t  h ow  m a n y  m in u tes.

Q. W a s  it  an  h o u r  or tw o ?  A . N o , it  w a s n ’t 
an  h o u r ; it  w a s  ab ou t a  q u a rter  o f  an  hour.

Q. D o  y o u  m ean  t o  sa y  it  o n ly  took  15 m in u tes  
to  fill u p  th a t c a r  a f te r  th o se  rod s w e r e  p u t  in?  
A . F if te e n  m in u tes?

Q. Y e s . A . T h a t i s  a cco rd in g  to  w h a t t im e  th ey  
to o k  in  th o se  rods.

Q. I  w a n t y o u  to  te ll  m e, M r. P r ice , h o w  lo n g40
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a fte r  y o u  p u t th o se  rod s in  th e  car y o u  m ad e th a t  
stam p  on  th is  b ill. Y o u  d o n ’t  rem em b er, do you?
A . I t  w a s a fte r  th e  car  w a s fu ll.

Q. I t  m a y  h a v e  been  tw o or th ree  h ou rs?  A .
N o, i t  w a s n ot.

Q. H o w  do y o u  kn ow  it  w a s n ’t tw o  or th ree  
hou rs?  A . B eca u se  w e  w ou ld  th en  b e  th ere  a fte r  
w ork in g  h ou rs.

Q. H o w  do y o u  kn ow  w h a t h o u r  o f  the d a y  you  
pu t the rod s in? A . I  k n ow  it  w a s  in  'the a fte r -
noon.

Q. H o w  do y o u  kn ow  th a t?  A . B e c a u se  the  
H y a tt  car  w en t ou t in  th e  a ftern o o n , and , a s a ru le, 
w h en  a  ca r  g o e s  ou t in  th e  a fter n o o n  w e fin ish  the  
r est  o f  th e  car.

Q. Y o u  a re  te s t ify in g  to  w h a t y o u  u su a lly  do, 
n ot w h a t y o u  d id  in  th is  sp ec ific  c a se , a r e n ’t you ?  gg  
A . A s  a ru le, y e s .

Q. A s  a  ru le y o u  do th o se  th in g s , and  y o u  are  
te s t ify in g  to  w h a t y o u  o rd in a r ily  do, b u t y o u  d o n ’t  
rem em b er th is  sp ec ific  in sta n ce , do yo u , n ow  h o n -
est?  A . I  kn ow  th a t  w e u n lo a d ed  th a t  ca r  and  
th is  w a s le f t  in  in  th e  m orn in g , an d  th e n  in  the  
a ftern o o n  w e lo a d ed  th is  s tu ff in , and  a fte r  the  
car w a s lo a d ed  I  p u t th a t  on the b ill.

Q. D id  y o u  h a v e  th a t  b ill in  y o u r  h an d  w h en  
yo u  sto o d  b y  th e  sid e  o f the d oor  and  sa w  th ese  30  
m en g o  in  w ith  five b u n d les o f  stee l?  A . Y es.

Q. D id  y o u  m ake a n y  m em oran d u m  on i t  a t a ll 
a s  to  the am ou n t or w e ig h t?  A . N o , I  counted  
them .

Q. A n d  y o u  m a d e  n o  m em oran d u m  on th is  at 
all, a s  to  w h eth er  or n o t it  checked  up  w ith  y o u r  
record s in  th e  office? A . N o , I  h e ld  th e  b ill u n til  
the b u n d les w ere  sh ip p ed .

Q. Y o u  p u t n o th in g  on i t  u n til a f te r  y o u  g o t  in  
th e  office, t o  te ll  w h eth er  th e  car  w as com p lete?  ^
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A . T h e on es th a t w ere  co m p lete  I  d id ; I  m a d e  a 
check  on th e  b ill an d  rubber sta m p ed  it.

Q. W h a t e lse  w a s  th e re  in  th is  car  th a t  w en t  
to  th e  H y a tt  R o ller  B e a r in g  C om p an y ? A . T h ere  
w ere  a  nu m ber o f  th in g s— th ree  m ach in es, 5 bar-
re ls , h a lf  barrel, b ox, tw o  b oxes.

Q* I  ju s t  w a n t to  ask  you , M r. P r ice , w h eth er  
10  y o u  rem em b er w ith in  the la s t  m o n th  or tw o  a  sh ip -

m en t w h ich  sh ou ld  h a v e  g o n e  t o  th e  N a tio n a l  
H o is t in g  E n g in e  C om p an y  ou t o f  y o u r  fre ig h t-  
h ou se , and w h ich  w en t o v e r  to  the H y a tt  R o ller  
B e a r in g  C om pany, an d  w h ich  w a s  d raw n  to  y o u r  
a tten tio n  and  sen t back? D o  y o u  rem em b er th a t?  
A . I  r e a lly  d o n ’t  rem em b er i t ;  d id n ’t  h ea r  o f  it.

Q. D o  yo u  rem em b er a  sh ip m en t o f  so ck s w hich  
sh ou ld  h a v e  g o n e  to  B a m b e r g e r ’s, and  w h ich  w en t  

2q  o v er  to  th e  H y a tt  R o ller  B e a r in g  C om pany? A . 
P ro m  B a m b e r g e r ’s?

Q. T h a t w en t fro m  y o u r  fre ig h t-h o u se  o v e r  to  
th e  H y a tt  R o ller  B e a r in g  C om p any in  a fe r r y  car, 
and  w h ich  sh ou ld  h a v e  g o n e  to  B a m b e r g e r ’s? A . 
I  do n o t rem em b er i t ; I  do n o t know  o f  it. I  know  
I  w e n t in  w h en  M r. R e illy  ca m e th ere  to  check a  
car  th a t w en t tem p o ra r ily  ou t in  th e  y a r d  u n til 
M r. R e illy  a rr iv ed  th ere , and  w e  fo u n d  d ow n  in  
th e  y a r d  one o f  th e  H y a tt  m a ch in es, and  M r. R e illy  

30  a,nd I  seen  it  ab ou t th e  sam e tim e  and w e to o k  it  in .

J o h n  H . S t o u t , sw o rn  on b e h a lf  o f  th e  d e fen d -
ant, te s t if ie d  a s  f o l lo w s :

D ir e c t  E x a m in a tio n  b y  M r. P a t te r s o n :

Q. W h a t is  y o u r  b u sin ess?  A . C on d u ctor .
Q. F o r  th e  P e n n sy lv a n ia  R a ilro a d  C om pany?  

40 A . Y es , sir .
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Q. W h ere  do  y o u  liv e  ? A . 9 N e v in s  stree t, 
K ea rn y .

Q. A n d  w ere  y o u  em p lo y ed  in  th a t ca p a c ity  by  
the P e n n sy lv a n ia  R a ilro a d  in  M arch, 1916? A . 
Y es, sir .

Q. I  sh ow  y o u  tw o  s lip s  a n d  ask  y o u  to  te ll  u s  
w h at th ey  are?  A . T h is  is  the ca r -lo a d in g  tick et  
to  m ake u p  ¡the fe r r y  car, and  th is  is  th e  p u t tick et  
m ade ou t fo r  our con d u ctors.

Q. I s  th ere  a n y  h a n d w ritin g  on  th a t  tick e t th a t  
is  y o u rs?  A . Y es , sir .

Q. W h a t d oes th a t sh ow ? A . T h e  se a l record  
and  tim e o f  p lacem en t.

Q. A n d  w h a t car w a s it?  A . L eh ig h  V a lley , 
N o. 63,339.

Q. T e ll u s  w h a t y o u  d id  w ith  th a t car. A . F ro m  
th e  tim e  i t  le f t  th e  h ou se , y o u  m ean ?

Q. F ro m  th e  t im e  i t  le f t  the H a rr iso n  sta tio n . 
A . W ell, in  th e  a ftern o o n  o f the 10th -------

Q. 10th  o f  w h at?  A . T h e 10th  o f M arch, 1916, 
I  p u lled  th e  c a r  and  le f t  i t  in  th e  y a r d  o v er  n ig h t. 
T he n e x t d a y  w e to o k  it  u p  back o f th e  N -tow er .

Q. A n d  w h ere  w a s  th a t?  A . T h a t is  abou t a 
q u arter  o f a  m ile  fro m  th e  H y a tt  p la n t.

Q. A n d  w h ere  d id  y o u  take it  fro m  th ere?  A . 
W e a ssem b led  th em  fro m  th ere  and  th en  took  
them  up  to  H y a t t ’s p lace.

Q. D id  y o u  p la ce  the c a r  on  th e  H y a tt  sid in g ?  
A . P la c ed  it  on N o . 1 track , o p p o site  th e  H v a tt  
b u ild in g . T h ey  u se  th a t tra ck  a s an  u n lo a d in g  
track.

*Q. T h a t is  a  tra ck  th a t is  ou t in  the s tree t, i s n ’t 
it?  A . Y es , sir .

Q. H a v e  y o u  g o t  y o u r  sea l record  here?  A . 
Y es, sir .

Q. A n d  is  th a t in  y o u r  h a n d w ritin g ?  A . Y es, 
sir.

10

20

30

40



40

J o h n  H . S to u t ,  f o r  D e fe n d a n t— G ro ss  
J o s e p h  E . P r ic e , f o r  D e fe n d a n t— ( r e c a lle d )

Q. W h a t d o e s  th a t  sh o w  as to  th e  co n d itio n  o f  
the sea l?  A . (Car sea led  in ta c t b oth  sid es .

Q. W h a t is  th e  record? A . P . R . 161. T h a t is  
the sta m p  on th e  sea l.

Q. A n d  w h a t tim e o f  th e  d a y  d id  y o n  p la ce  th a t  
car  on  th e  H y a tt  s id in g ?  A . M arch  11, 1916, 

10 1 P. M.

Q. (B y  th e  C ou rt) W h a t d a y  o f  th e  w eek  
w a s th a t?  A . I  d o n ’t  know .

C r o ss  E x a m in a tio n  b y  M r. S m ith :

Q. T h ese  card s h ad  n o th in g  to  do w ith  th e  con-
te n ts  o f  th e  car, h ad  th ey?  A . N o , th a t  is  ju s t  
fo r  the m ovem en t.

20

J o s e ph  E . P r i c e , reca lled  on  b e h a lf  o f  th e  d e-
fen d a n t, te s t if ie d  a s  f o l lo w s :

D ir e c t  E x a m in a tio n  b y  M r. P a t te r s o n :

Q. Y o u  kn ow  th e  se a ls  th a t a re  p u t  on  a t the  
H a r r iso n  sta tio n , d o n ’t y o u ?  A . Y es , s ir .

Q. N o w , y o u  te s tif ied  b e fo re  th a t M r. D o y le  p u t  
3Q th e  se a ls  on in  y o u r  p resen ce  ? A . Y es , sir .

Q. W h a t w ere  th o se  sea ls?  A . 161.
Q. 161 w h at?  A . H a rr iso n .
Q. A n d  y o u  sa w  h im  fa s te n  th e  se a ls  o n  th e  ca r  

a t  th e  H a r r iso n  sta tio n ?  A . Y e s , s ir .
N o  C ro ss E x a m in a tio n .

M r. P a tte rso n : T h a t is  a ll o f  th e  w itn e sses , 
an d  I  a t  th is  tim e, i f  th e  C ourt p lea se , o ffer  
in  ev id en ce  a certified  co p y  o f  th e  In ter sta te  

40 ta r iffs ;  I  o ffer  sp ec if ic a lly  p a g e  9 o f  th e  ta r iff
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co v er in g  th e  ru les g o v e r n in g  fer ry  cars, and  
p a r ticu la r ly  se c tio n  B  a t th e  b o tto m  o f  th a t  
p age .

(T h e  sam e is  a d m itted  in  e v id en ce .)
N o w , I  w o u ld  a sk  fo r  ju d g m en t fo r  th e  

d efen d a n t, on  th e  grou n d , first, th a t  th e  te s t i -
m o n y  sh o w s th a t  th e  five  bu nd les w ere  p u t  
in to  th is  fe r r y  car; th a t  th e  car  w a s sea led  a t  
th e  H a rr iso n  sta tio n , an d  th a t  th e  se a ls  w ere  
in ta c t  w h en  i t  w a s  p u t on  th e  H a rr iso n  s id -
in g ; th a t th e  In te r sta te  ru les  ap p ly , and th a t  
i f  th ere  w a s  a n y  lo ss  fro m  th a t  fe r r y  car  
a fter  it  w a s  p la ced  on th e  s id in g  th e  ra ilro a d  
co m p a n y  is  n o t resp o n sib le  fo r  th a t lo ss.

F u rth erm ore , in  con ju n ctio n  w ith  th a t, it  
app ears fro m  th e  te s tim o n y  o f  th e  p la in t if f ’s 
w itn e sse s  th a t in  u n lo a d in g  th is  ca r  a fter  20 
th ey  b rok e th e  sea l th ere  w a s  n o t a co n tin -
uou s w a tch  k e p t on  th e  car. T h e w itn e ss  
G olub te s tif ie d  th a t he le f t  th e  car and  w en t  
a lo n g  to  an oth er  p a rt o f  th e  w areh ou se , and  
th is  m is s in g  b u nd le o f  s te e l m ig h t v e r y  rea d -
i ly  h a v e  been  rem o v ed  fro m  the c a r  d u rin g  
th a t tim e. I  d id n ’t  ask  h im  sp ec ifica lly  the  
num ber o f tr ip s  h e  m ad e, b u t e ith er  M r. 
R e illy  or M r. M cC arth y— M r. R e illy  I  th in k  
— sa id  h e  h ad  to  g o  som e 50 fe e t  fro m  th e  30 
car »and tu r n  a t r ig h t-a n g les , and  th e  car w a s  
out in  th e  s t r e e t ; th a t  is , th a t  h e  h ad  to truck  
the s tu ff  fro m  th e s tr e e t  so m eth in g  lik e  50 
fe e t  fro m  th e  w a reh o u se , le a v in g  th e  c a r  
op en  in  th e  s tree t, and i t  seem s to  m e th a t  
th e ir  te s t im o n y  is  co n c lu siv e  th a t  th ese  bun-
d les w ere  n o t in  th e  ca r  a t th e  tim e .that th e y  
sa y  th e y  w ere . T o  m ak e out a  c lea r  c a se  h ere  
i t  seem s to  m e  th e y  h a v e  g o t  to  sh o w  th a t  
th a t car  w a s  w a tch ed  a ll th e  t im e  a f te r  it  4€ 
w a s opened . I t  m ig h t h a v e  b een  in  th e  car



42

A r g u m e n t

whien G olub fir s t  broke th e  se a l a n d  h a v e  
b een  rem oved  o r  lo s t  in  so m e w a y , b ecau se  
th e  car  w a s  o p en  fro m  ten  o ’clock  in  th e  
m o rn in g  u n til five  o ’clock  in  th e  a ftern o o n , 
w ith  th e  ex cep tio n  o f  th e  lu n ch  h o u r  w h en  
h e  sa y s  h e  ju s t  sh u t th e  d oor. I  do n o t th in k  

i n  *n  oase th a t th e  p la in t if f  h a s m ade o u t a  
c lea r  ca se  w h ich  w ill  en ab le  th e  C ourt to  sa y  
th a t  th e  g o o d s w ere  n o t ta k en  ou t o f  th a t  car  
th ro u g h  th e  n eg lig e n c e  o f  th e  p la in tiff  or  b y  
th e  p la in t if f  i t s e lf .  T h ey  m a y  v e r y  lik e ly  
h a v e  been  an d  I  th in k  th ey  w ere .

A n d  th en  I  w ill go  back to  m y  con clu d in g  
rem ark s to  a sk  the C o u rt to  find sp ec ifica lly  
in  th is  c a se  th a t  th e  le tte r  o f  A p r il  17th  is  
n ot a c la im . I  u n d ersta n d  th e  C ou rt h as  

2q  ru led , fo r  the in it ia l  p u rp o ses  o f  the case, 
th a t i t  i s  a  cla im . M r. S m ith  and I  h ad  som e  
a g reem en t r eg a r d in g  th at, an d  w e  w ere  g o in g  
to  a sk  th e  C ou rt th a t w e  m ig h t su b m it m em o- 

. randu m s.
M r. S m ith :  Y es , I  su g g e s te d  i f  th ere  w a s  

a n y  d o u b t in  the C o u r t’s m in d  I  w o u ld  do so, 
b u t i f  th ere  is  no  d o u b t in  th e  C o u r t’s m ind  
I  d o n ’t w a n t to  g o  in to  it .

T h e C ou rt: I  find th a t  th e  le t te r  o f  A p r il  
30 17th, a d d re ssed  to  th e  P e n n sy lv a n ia  R a ilro a d

Co. w a s  a  sufficient co m p lia n ce  w ith  th e  term s  
o f  th e  b ill o f  la d in g , w h ich  req u ired  a  c la im  
to  b e m a d e  w ith in  fo u r  m o n th s ; a n d  th e  o n ly  
q u estio n  th a t  rem a in s to  b e  d eterm in ed  is  
w h eth er  th e  bundle o f  s te e l rod , w h ich  u n -
d ou b ted ly  w a s m iss in g  a t  som e tim e  sh o r t ly  
a fte r  th e  ca r  w a s  o p en ed  a t th e  p la n t o f  th e  
H y a tt  R o lle r  B e a r in g  C om p any, h ad  been  
p u t in  th e  car  w h en  i t  w a s  sea led  u p  a t the  
sta tio n  a t H a rr iso n — the fe r r y  car , as i t  has  

40  been  called . T h ere  is  n o  d ou b t th a t th e  ca r



43

Argum ent

w a s rece iv ed  a t th e  p la n t  o f  th e  p la in t if f  in  
the sam e co n d itio n  a s  it  le f t  th e  H a rr iso n  
s ta tio n  a  d a y  or tw o  ea r lier . I t  w a s sea led  
a t  th e  H a rr iso n  s ta t io n  and  i t  a rr iv ed  w ith  
the se a l in tact.

B u t the q u estio n  is , d o es  th e  record  w h ich  
w as show n h ere  and  is  m ark ed  E x h ib it  P -5 , 
a c tu a lly  s ta te  th e  co n ten ts  o f  th e  fe r r y  car  
as rep re sen tin g  w h a t w a s rece iv ed  in  the  
H a rr iso n  sta tio n . T h ey  a p p a re n tly  checked  
out 5 b u n d les o f  s te e l a t  th e  H a r r iso n  sta tio n , 
and it  w a s th ere  fo r  th e  p er io d  o f  a  d a y — 24 
h ou rs— . I t  w a s  rece iv ed  on th e  9 th  and  p u t  
in to  th e  fe r r y  car, or som e p o r tio n  o f it  p u t  
in to  th e  fe r r y  car, u p on  th e  10th , an d  the  
q u estio n  fo r  m e to  so lv e  is , w h eth er  th e  en -
tire  five bu nd les w ere  p u t in  and  sh ip p ed  over  
to  the p la in tiff , or, th ro u g h  som e o v e rs ig h t  
o r  som e d ish o n esty  o f som e s tr a n g e r  or  em -
p lo y ee  or som e un kn ow n p erson , th e  5 th  bun-
d le w a s n o t  p u r lo in ed  and  fo u r  b u n d les ac-
tu a lly  p la ced  in to  th e  ca r  in s te a d  o f five.

I  th in k  m y ju d g m en t is , fro m  th is  ev id en ce , 
th a t  th e  m ista k e  w a s m uch m o re  l ik e ly  to  
occur a t th e  H a rr iso n  s ta tio n  th a n  a t the  
p la in t if f ’s  p lan t. I t  w ou ld  seem  as i f  care  
had  b een  ex erc ised  b y  th e  em p lo y es  w h en  
th ey  op en ed  th is  car  an d  checked it  u p , and  
a s  soon  as the d iscrep a n cy  w a s a p p a ren t the  
a tten tio n  o f the m an, o r  im m ed ia te  b oss, w a s  
ca lled  to  i t  an d  h e  look ed  i t  u p , and  h e  ca lled  
in  th e  su p e r v iso r  an d  th e y  w e n t o v er  the  
m a tter  aga in , and  th e y  d isco v ered , I  th in k  
v e r y  sh o r tly  a f te r  th e  car  w a s  op en ed  and  
th e  u n lo a d in g  took  p lace, th a t  th ere  w a s  a  
sh orta g e . T o  m y  m ind , i t  seem s v e r y  m uch  
m ore p rob ab le  th a t  th e  lo s s  o f  th is  bu nd le  
occurred  in  th e  H a rr iso n  sta tio n  ra th er  th a n
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a t  the p la n t o f the p la in tiff , and I  sh a ll aw ard  
ju d gm en t in  th is ca se  fo r  $242.50 fo r  the  
p la in tiff.

M r. S m ith : I  w ou ld  lik e  to  ask  th a t in ter -
e s t  be inclu ded  upon th a t jud gm en t, fro m  the  
date o f th a t le tter  o f A p r il 17th.

T he C ourt: W h at d o  yo u  sa y  about that, 
Mr. P a tterson ?

10  M r. P a tterso n : I  h a d n ’t h eard  an y th in g
about in terest. W e agreed  on $242.50.

Mr. S m ith : T he a greem en t w a s th a t th at  
w as th e  in vo ice  value.

The C ourt: W ell, I  su p p ose  there ought 
to  be som e reasonable chance to  look it  up on 
the p a r t o f  the d efen d an t before chargeable 
w ith  in tere st;  but cer ta in ly  th a t w o u ld n ’t  
take v e ry  long. I  th ink th ere  ou gh t to be 

2q  in tere st on the claim , i f  it  is  ask ed  fo r  by  the 
p la in tiff, from  th e  1 st o f M ay. I f  yo u  can  
com pute w h at th a t is  i t  can be inclu ded  in  
th e judgm ent.

M r. P a tte r so n : I  w ou ld  like to h a v e  m y  
ob jection  n o ted  a t th is tim e to  th e  C o u rt’s 
ru lin g  th a t th e le tter  o f A p r il 17th, 1916, and  
sen t by th e  p la in tiff  to  th e defen dan t, w as a 
claim .

T he C ou rt: J u s t  g iv e  m e the am ount and  
30 I  w ill inclu de it.

M r. S m ith : W e figure th e  in te re st  fo r  one 
y ea r  and s ix  m onths, w hich m akes i t  up to 
th e first o f O ctober, $ 2 1 .

T he C ourt: T hen $263.50 w ill b e  the ju d g-
m ent in  fa v o r  o f  th e  p la in tiff  a g a in st th e  d e-
fendant.

40
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Argument

To H is H o n o r , Ch a r l e s  L. Ca r r ic k ,
Ju d ge o f  th e  F ir s t  D is tr ic t  C ourt 

o f  th e  C ity  o f J e r se y  C ity :
I, A r t h u r  R. B a i l e y , the sten ograp h er  sw orn in 

the fo reg o in g  cause, do c er tify  th a t th e  fo reg o in g  
is a tru e tran scrip t o f th e sh orth and  n otes o f the  
testim on y taken by m e on th e  tr ia l o f th e  cau se  
w herein  T he H y a tt R o ller  B ea r in g  C om pany is  10  
pla in tiff, and The P en n sy lv a n ia  R a ilroad  Com -
pany is  defendant.

A R T H U R  R. B A IL E Y , 
S ten o g ra p h e r .

To H is H o n o r , W i l l i a m S. Gt u mme r e ,
C hief J u stice , and to  the A sso c ia te  J u stic e s  

o f th e  Suprem e C ourt o f N ew  J e r se y :  20
I, 'Ch a r l e s  L. Ca r r ic k , J u d g e  o f the F ir s t  D is-

tric t C ourt o f  th e  C ity  o f J e r se y  C ity, do c e r tify  
that th e fo reg o in g  sten o g ra p h er’s tra n scr ip t o f  
testim on y, m ade b y  A rth u r  R. B a iley , a  sten o g ra -
pher d esign ated  by  m e, in m y  sta te  o f the case be-
tw een  T he H y a tt R o ller  B ea r in g  C om pany, p la in -
tiff, and T he P en n sy lv a n ia  R a ilroad  C om pany, 
defen dan t, as th e sam e w as tr ied  b efore  m e on 
October 16, 1917. ^

C H A R L E S  L. C A R R IC K , 30
J u d g e .
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Exhibit P-2.

C h icago , HI. D e tro it , M ich .

H Y A T T  R O L L E R  B E A R IN G  CO. 
N ew a rk , N e w  J e r se y

P . R . R ., A p r. 1 8 ,1 9 1 6 , N ew a rk , N . J . 
H y . F le x . R o l.

R eg . U . S . P a t. Off.
10 A p r il 17 th , 1916.

Pennsylvania Railroad Co.,
N ew a rk , N e w  J e rse y .
Gentlemen:

O n a  sh ip m en t fro m  th e B e ck er  S te e l C om p an y  
o f  C h arleston , W . Y a . fr e ig h t  h ill  # 4 1 1 6 1  d a ted  
M arch 7th , th e  q u a n tity  sp ec ified  is  5 b u n d les o f  
S te e l w e ig h in g  477 lbs. w ith  fr e ig h t  ch a rg es  
a m o u n tin g  to  $1.05. On M arch 17th  w e  rece iv ed  

2Q 4 b u n d les w e ig h in g  380 lb s. C an y o u , a t th is  tim e, 
a d v ise  i f  y o u  h a v e  in fo rm a tio n  o f  th e  1  b u n d le  
co n ta in in g  7 p iece s  an d  w e ig h in g  97 lbs. w h ich  
y o u  fa ile d  to  d e liv er  w ith  th e  r e s t  o f  m a ter ia l?

Yours very truly,
H Y A T T  R O L L E R  B E A R IN G  CO.

F . A . W E IS S ,
___  Purchasing Agent.
W P W /W

30
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Exhibit P-3.

D ecem b er  13, 1916.

T. S . H ood , E sq .,
F r e ig h t  A g e n t, P e n n sy lv a n ia  R a ilro a d ,

N ew ark , N . J .
D ear  S ir :—

T he H y a tt  R o ller  B e a r in g  Co. h a s  p la ced  in  our  
h an d s fo r  c o lle c tio n  tw o  c la im s a g a in s t  y o u r  Com - 10 
pan y, one fo r  $256. an d  th e  o th er  fo r  $242.50. 
T h ese  c la im s arise  th ro u g h  a  sh o r ta g e  in  th e  d e-
liv e ry  o f cer ta in  sh ip m en ts o f  stee l. W e b e liev e  
th a t y o u  are fa m ilia r  w ith  th e  m a tter .

W ill y o u  k in d ly  a d v ise  u s  w h eth er  th ere  is  a n y  
hop e o f s e t t lin g  th ese  ca ses  w ith o u t r e so r tin g  to  
lit ig a tio n .

Y ou rs v e r y  tru ly ,
E D W D . A . & W M . T. D A Y . OA

30
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Exhibit P-4.

P E N N S Y L V A N IA  R A IL R O A D  C O M PA N Y

F ile  E -9

H arrison , N . J .
A p ril 20th, 1916.

Mr. F . A . W eiss , P u rch a sin g  A gen t.
H y a tt  R o ller  B ea r in g  Co,

10 H arrison , N . J .
D ear S ir :—

R ep ly in g  to  you r fa v o r  o f 17th, r e la tiv e  to a l-
leg ed  sh ortage o f one bundle o f stee l in  sh ipm en t 
of 5 bundles from  the B eck er  S tee l Co o f C harles-
ton, W . V a.

W e h ave  m ade a th orou gh  search o f our w hare- 
house and can find no trace o f th is  bundle, our  
records c learly  in d ica te  th a t entire sh ipm en t w as  

20 received  at th is  sta tio n  on M arch 9th ch eck in g  
from  car # 5 1 1 3 6 2  & w as reload ed  on M arch 10th  
in to  L. V . 63339 to g eth er  w ith  a num ber o f other  
sh ip m en ts and forw ard ed  to yo u r  sid in g . W e are 
unable to a d v ise  further.

Y ou rs tru ly ,
T. S. HOO D, 

A gen t.
E st ill

30
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E x hi bit D -l.

I N T E R S T A T E  C O M M E R C E C O M M I S S I O N

■  W a s h i n g t o n

I, G e o r g e  B . M c G i n t y , S e c r e t a r y o f t h e I n t e r s t a t e  

C o m m e r c e C o m m i s si o n, d o h e r e b y c e r ti f y t h a t t h e  

s c h e d ul e h e r e t o a t t a c h e d i s a t r u e c o p y o f P e n n -

s y l v a n i a R a il r o a d C o m p a n y L o c a l a n d J o i n t  

F r e i g h t T a ri f f G. O.- I. C. C. N o. 7 1 0 8, s a i d s c h e d u l e 1 0  
h a vi n g b e e n fil e d w i t h t h e s a i d I n t e r s t a t e C o m -

m e r c e C o m m i s si o n o n J a n u a r y 1 2, 1 9 1 6.

A n d I d o f u r t h e r c e r ti f y t h a t s a i d G. O.- I. C. C.

N o. 7 1 0 8 w a s i n f o r c e t h r o u g h o u t t h e p e ri o d F e b -

r u a r y 1 5, 1 9 1 6, t o  A p r il 3 0, 1 9 1 6, b o t h d a t e s i n -

cl u si v e.

I n  W i t n e s s  W h e r e o f  I h a v e h e r e u n t o

* s e t m y h a n d a n d a ffi x e d t h e S e a l o f

[ s e a l ] s a i d C o m m i s si o n t h i s 3 0 t h. d a y o f 2 0
■  J u l y, A . D. 1 9 1 7.

G E O R G E B . M c G I N T Y ,  

S e c r e t a r y  o f t h e I n t e r s t a t e  

C o m m e r c e C o m m i s si o n.

O nl y t w o s u p p l e m e n t s  

t o t h i s t a r i f f w ill b e  

i n e f f e c t a t a n y ti m e.

G.  O. — P . S. C . — 2 N. Y . — N o. 8 5 0 

S u p e r s e d i n g G. O. — P . S. 0 . — 2 N. Y. — N o. 7 1 2 3 0  
G. 0 . — P . S. C. — M d. — N o. 3 7 6  

S u p e r s e d i n g G. 0 . — P . S. C. — M d. — N o. 2 9 7  

G. O. — I. C. C. N o. 7 1 0 8  

S u p e r s e d i n g G. 0 . — I. 0 . C. N o. 5 7 6 2  

G. 0 . — P . S. C. — P a. — N o. 1 3 4 8  

S u p e r s e d i n g G. 0 . — P . S. 0 . — P a. — N o. 8 3 3

4

4 6
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E x h ib it  D - l

P E N N S Y L V A N IA  R A IL R O A D  C O M PA N Y  
P h ilad elp h ia , B a ltim ore  & W ash in g to n  R a ilroad

C om pany
W est J e r se y  & S eash o re  R a ilroad  C om pany  

L ocal and J o in t  F r e ig h t T a r iff .
----OF----1 ft *u R a tes and R eg u la tio n s

G overn ing M iscellan eou s S erv ices
F . D . N o. 335

C orrected to  F eb ru a ry  15, 1916. 
S u p ersed in g  F . D . N o. 335, issu ed  F eb ru a ry  1 ,

1915.

Issu ed  J a n u a ry  6, 1916 by
G EO. D . O G D E N ,

2o  G eneral F r e ig h t A g en t,
P h ilad elp h ia , P a .

E ffec tiv e  F eb ru a ry  15, 1916 
E x cep t as noted  in in d iv id u a l item s  

W A L T E R  T H A Y E R ,
G eneral F re ig h t A gen t.

C H A S . E . K IN G S T O N ,
A ss is ta n t  G eneral F r e ig h t A gen t. 

J . L. E Y S M A N S ,
A ss is ta n t  G eneral F re ig h t A gen t. 

30 R O B T . C. W R IG H T ,
F re ig h t Traffic M anager.

E . P . B A T E S ,
A ss is ta n t  F r e ig h t Traffic M anager. 

(R . G. O. 6338) (2700)
A g e n t ’s In d ex  N o. 16

“ C ”
Item  N o. 14. P a g e  9 .

(A ) R U L E S  G O V E R N IN G  T H E  H A N D L IN G  
O F  F E R R Y  C A R S.

40 T he te r m  “ F e r r y  C a r”  a p p lie s  to  a  ca r  con-
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ta in in g  fre ig h t in  le ss  than  carload s m oved  to  or 
from  a w arehouse, in d u stry  o r  com m ercial p lan t 
havin g  track connection  w ith  th is  C om pany, w hen  
such fre ig h t h as beep received  or is  to  be fo r -
w arded by th is  C om pany in  road  haul.

F erry  car serv ice w ill be fu rn ish ed  a t  sta tio n s  
nam ed in  L ist  of S ta tio n s and A g en c ies G. 0 .—
I. C. C. N o. 7000, G. O.— P . S . C.— P a .— N o. 1280, 10

— Md.— N o. 370, su p p lem en ts th ereto  and re issu es  
thereof, su bject to  th e  fo llo w in g  ru les an d  con-
d itions, except a t  th e  fo llo w in g  sta tio n s :

R ule 1 .— W hen car conta ins 6000 pou nd s or m ore, 
or w hen the fu ll load in g  cap acity  o f car  
is  used , no charge w ill be a ssessed . (S ee  
N o te  below .)

R ule 2.— On h ea v y  or bulky fre ig h t w hich  sh ip p er
or consign ee is  required  to load  or un- 30  
load  in  accordance w ith  R u le  8 (B ) ,  S ec-
tio n  2 , o f  Official C lassification  (N o te  1 ) 
no charge w ill be a ssessed .

R ule 3.— W hen car contains le ss  th a n  6000 pounds 
o f fre igh t, except as p rovid ed  in  R u les  
1  and 2, the charge w ill be $2.00 p er  car, 
to  be p a id  by  th e sh ip p er o n  outbound  
fre ig h t and b y  th e con sign ee  on inbound  
fre igh t. (S e e  N o te  below .)

G. O.— P . S . C.— 2 N . Y .— N o. 830, G. O.— P . S. C.

B u f f a lo ........................
E t n a ............................
G u y a s u t a ...................
H errs I s la n d ............
M il lv a le .....................
P ittsb u rgh  S ta tio n s

N . Y . S ee  Item  N o. 15.

P a .

See Pennsylvania

P ittsb u rg h  U n ion  Stock Y ards P n .
•-*•**• and reissues 
P n , thereof.

S h arp sb urg  
Sum m er . . .

40
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' R u le  4.— O nly one p lacem en t o f a  car w ill b e  m ade.
N ote .— In  in stan ces w here a  sh ipper, a t the re-

qu est o f  these C om panies, loads fr e ig h t in to  or 
on m ore than  one car, fo r  p u rp ose o f geograp h ica l 
distr ib u tion , th e  a g g reg a te  w e ig h t o f sh ipm ents  
forw ard ed  in  an y  one d a y  sh a ll be trea ted  th e  
sam e a s i f  forw ard ed  in  o r  on  one car.

10 C onditions.

(a )  Cars m u st contain  on ly  such fre ig h t as m ay, 
under current ru les and regu la tion s, be accepted  
fo r  tran sp orta tion .

( b ) In  con sid era tion  o f c a r r ie r ’s g ra tu itou s  
serv ice  o r  nom inal charge a s p rov id ed  in  th is  
tariff, the sh ip p er  or con sign ee  assu m es a ll re-
sp o n sib ility  fo r  lo ss  or dam age to  conten ts o f 
open cars or w h ere  a c lear  sea l record  is  estab-

2q  lish ed  fo r  b ox  cars.
(c )  T h is ta r iff  w ill a p p ly  ex c lu s iv e ly  on fre ig h t  

m ovin g  under sta tio n  to  sta tio n  fre ig h t charges, 
and n o t on a n y  loca l sw itch in g  m ovem ent from  
one s id in g  to  an oth er  s id in g  (com p an y or p r iv a te )  
w ith in  the ju r isd ic tio n  o f a n y  one agency , n or  upon  
fre ig h t received  from  or d e livered  to connectin g  
lin es  under sw itch ing , except as p rov id ed  in  G. 0 .  
— I. 0 . C. N o. 7114, G. 0 .— P . S . 0 .— 2 N . Y .— No. 
851, G. 0 .— P . S . C.— P a .— N o . 1352, G. 0 .— P . S.

30  C.— Md.— N o. 377, supp lem en ts th ereto  and re-
issu es  thereof.

(d )  T h is ta r iff  does n ot gran t th e  u se  o f  p r iva te  
sid in gs or fa c ilit ie s  to  o ther than  th e ow ners, or 
th ose to  w hom  th e p r iv ileg e  o f u se  is  gran ted  by  
the ow ners w ith ou t c o st  to  the carrier.

(e ) Inbound sh ip m en ts m ay  be held  in  fre ig h t  
hou ses a t d e liv ery  sta tion , w h en  fo r  fe r r y  car  
serv ice, subject to sto ra g e  ru les a s  p er  ta r iffs  law - 
fu lly  pub lish ed  and on file w ith  the In tersta te
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Com m erce C om m ission , P u b lic  S erv ice  C om m is-
sion o f the C om m onw ealth  o f P en n sy lv a n ia , P u b -
lic S erv ice  C om m ission , Second D istr ic t, S ta te  o f 
N ew  Y ork, and P u b lic  S erv ice  C om m ission  o f  
M aryland.

( / )  U n d er th is  tariff, ears held  fo r  lo a d in g  or  
un load ing w ill be su bject to car dem urrage ru les  
as per ta r iffs  la w fu lly  p u b lish ed  and on file w ith  
the In ter sta te  C om m erce C om m ission , P u b lic  
S ervice C om m ission  o f th e C om m onw ealth  o f  
P en n sy lvan ia , P ub lic  S erv ice  C om m ission , S ec-
ond D istr ict, S ta te  o f N ew  Y ork, and P u b lic  S erv -
ice C om m ission o f M aryland.

(A ) A dvance.

4
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A. F. 1 0 0 0 V Ì  I f
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C O N D I T I O N S

Sec. 1. The carrier or party in possession oi any of the property herein 
described shall be liable for any loss thereof or damage thereto, except as 
hereinafter provided.

No carrier or party in possession of any of the property herein described 
shall be liable for any loss thereof or damage thereto or delay caused by the 
act of God, the public enemy, quarantine, the authority of law, or the act or 
default of the shipper or owner, or for differences in the weights of grain, seed, 
or other commodities caused by natural shrinjkage or discrepancies in elevator 
weights. For loss, damage, or delay caused by fire occurring after forty-eight 
hours (exclusive of legal holidays) after notice of the arrival of the property 
at destination or at port of export (if intended for export) has been duly sent 
or given, the carrier’s liability shall be that of warehouseman only. Except 
in case of negligence of the carrier or party in possession (and the burden to 
prove freedom from such negligence shall be on the carrier or party in posses-
sion), the carrier or party in possssion shall snot be liable for loss, damage, or 
delay occurring while the property is stopped and held in transit upon request 
of the shipper, owner, or party entitled to make such request; or resulting 
from a defect or vice in the property or from riots or strikes. When in ac-
cordance with general custom, on account of the nature of the property, or 
when at the request of the shipper the property is transported in open cars, 
the carrier or party in possession (except in base of loss or damage by hire, in 
which case the liability shall be the same as though the property had been 
carried in closed cars) shall be liable only for negligence, and the burden to 
prove freedom from such negligence shall be on the carrier or party in pos-
session.

Sec. 2. In issuing this bill of lading this company agrees to transport only 
over its own line, and except as otherwise provided by law acts only as agent 
with respect to the portion of the route beyond its own line.

No carrier shall be liable for loss, damage, or injury not occurring on its 
own road or its portion of the through route, nor after said property has been 
delivered to the next carrier, except as such liability is or may be imposed by 
law, but nothing contained in this bill of lading shall be deemed to exempt 
the initial carrier from any such liability so imposed.

Sec. 3. No carrier is bound to transport [said property by any particular 
train or vessel, or in time for any particular market, or otherwise than with 
reasonable dispatch, unless by specific agreement endorsed hereon. Every 
carrier shall have the right in case of physical necessity to forward said prop-
erty by any railroad or route between the point of shipment and the point of 
destination; but if such diversion shall be from a rail to a water route the 
liability of the carrier shall be the same as though the entire carriage were 
by rail.

The amount of any loss or damage for which any carrier is liable shall be 
computed on the basis of the value of the property at the place and time of 
shipment under this bill of lading.

Except in cases where the loss, damage, of injury complained of is due to 
delay or damage while being loaded or unloaded, or damaged in transit by 
carelessness or negligence, claims must be made in writing to the carrier at 
the point of delivery or at the point of origin within four months after de-
livery of the property, or, in case of failure to make delivery, then within 
four months after a reasonable time for delivery has elapsed. Suits for recov-
ery of claims for loss or damage, notice of which is not required, and which 
are not made in writing to the carrier within four months as above specified, 
shall be instituted only within two years after delivery of the property, or, 
in case of failure to make delivery, then within two years after a reasonable 
time for delivery has elapsed. No claims not in suit will be paid after the 
lapse of two years as above, unless made in writing to the carrier within 
four months as above specified.

Any carrier or party liable on account of loss of or damage to any of said 
property shall have the full benefit of any insurance that may have been 
effected upon or on account of said property,,so far as this shall not avoid the 
policies or contracts of insurance.

Sec. 4. All property shall be subject to ¡necessary cooperage and bailing 
at owner’s cost Each carrier over whose route cotton is to be transported 
hereunder shall have the privilege, at its own cost and risk, of compressing 
the same for greater convenience in handling or forwarding, and shall not be 
held responsible for deviation or unavoidable delays in procuring such com-
pression. Grain in bulk consigned to a poinjt where there is a railroad, pub-

lic, or licensed elevator, may (unless otherwise expressly noted herein, and 
then if it is not promptly unloaded) be there delivered and placed with other 
grain of the same kind and grade without respect to ownership, and if so de 
livered shall be subject to a lien for elevator charges in addition to all other 
charges hereunder.

Sec. 5. Property not removed by the party entitled to receive it within 
forty-eight hours (exclusive of legal holidays) after notice of its arrival has 
been duly sent or given, may be kept in car, depot, or place of delivery of the 
carrier, or warehouse, subject to a reasonable charge for storage and to car-
rier’s responsibility as warehouseman only, or may be, at the option of the 
carrier, removed to and stored in a public or licensed warehouse at the cost 
of the owner and there held at the owner’s risk and without liability on the 
part of the carrier, and subject to a lien for all freight and other lawful 
charges, including a reasonable charge for storage.

The carrier may7 make a reasonable charge for the detention of any vessel or 
car, or for the use of tracks after the car has been held forty-eight hours (ex-
clusive of legal holidays), for loading or unloading, and may add such charge 
to all other charges hereunder and hold such property subject to a lien there-
for. Nothing in this section shall be construed as lessening the time allowed 
by law or as setting aside any local rule affecting car service or storage.

Property destined to or taken from a station, wharf, or landing at which 
there is no regularly appointed agent shall be entirely at risk of owner after 
unloaded from cars or vessels or until loaded into cars or vessels, and when 
received from or delivered on private or other sidings, wharves, or landings 
shall be at owner’s risk until the cars are attached to and after they are 
detached from trains.

Sec. 6. No carrier will carry or be liable in any way for any documents, 
specie, or for any articles of extraordinary value not specifically rated in the 
published classification or tariffs, unless a special agreement to do so and a 
stipulated value of the articles are indorsed hereon.

Sec. 7. Every party, whether principal or agent, shipping explosive or 
dangerous goods, without previous full written disclosure to the carrier of 
their nature, shall be liable for all loss or damage caused thereby, and such 
goods may be warehoused at owner’s risk and expense or destroyed without 
compensation

Sec. 8. The owner or consignee shall pay the freight and all other lawful 
charges accruing on said property, and, if required, shall pay the same before 
delivery. If upon inspection it is ascertained that the articles shipped are 
not those described in this bill of lading, the freight charges must be paid 
upon the articles actually shipped.

Sec. 9. Except in case of diversion from rail to water route, which is pro-
vided for in section 3 hereof, if all or any part of said property is carried by 
water over any part of said route, such water carriage shall be performed 
subject to the liabilities, limitations, and exemptions provided by statute and 
to the conditions contained in this bill of lading not inconsistent with such 
statutes or this section, and subject also to the condition that no carrier or 
party in possession shall be liable for any loss or damage resulting from the 
perils of the lakes, sea, or other waters; or from explosion, bursting of 
boilers, breakage of shafts or any latent defect in hull, machinery, or appur-
tenances ; or from collision, stranding, or other accidents of navigation, or 
from prolongation of the voyage. And any vessel carrying any or all of the 
property herein described shall have the liberty to call at intermediate ports, 
to tow and be towed, and assist vessels in distress, and to deviate for the 
purpose of saving life or property.

The term “water carriage” in this section shall not be construed as includ-
ing lighterage across rivers or in lake or other harbors, and the liability for 
such lighterage shall be governed by the other sections of this instrument.

If the property is being carried under a tariff which provides that any 
carrier or carriers party thereto shall be liable for loss from perils of the 
sea, then as to such carrier or carriers the provisions of this section shall be 
modified in accordance with the provisions of the tariff, which shall be treated 
as incorporated into the conditions of this bill of lading.

Sec. 10. Any alteration, addition or erasure in this bill of lading which 
shall be made without an indorsement thereof hereon, signed by the agent of 
the carrier issuing this bill of lading, shall be without effect, and this bill of 
lading shall be enforceable according to its original tenor.
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Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals
Hy a t t  R o ll er  B e a r in g  C o mpa n y , a corporation, J

P la in tif f-R e sp o n d e n t, t  A c tio n  a t L a iv .

/  On A p p e a l fro m
T h e  Pe n n s y l v a n i a  R ailroad  C o mpa n y , l  S u p rem e  C ou rt.

D e fe n d a n t-A p p e lla n t.  1

Brief of Plaintiff-Respondent.

A P P E L L A N T ’S T H IR D  A N D  F O U R T H  G R O U N D S O F A P -
P E A L  A N D  T H IR D  A N D  F O U R T H  P O IN T S  O F L A W  are not  
proper b ases for  an ap p ea l to th is  Court.

They assum e th at th is  C ourt w ill rev erse  th e conclusion  o f the  
Court below  on the ground  th a t the find ing o f  fa c t is  not su p p orted  by  
the evidence. E v en  i f  there should  be any  q u estion  resp ec tin g  th e  
propriety  o f the conclusion  o f fact, th is  C ourt could not concern it s e lf  
w ith such a question . T h is p rincip le  h as been recogn ized  in  th is  
Court in num erous cases, and is  rep eated  in  S te in m e y e r  v. P h en ix  
Cheese Co., 102 A tl. R ep. 150 (1 9 1 7 ); S m a ra k  v. S eg u sse , 102 A tl. 354  
(1917).

The finding o f fa c t o f the D istr ic t C ourt is  conclusive. D is tr ic t  
C ourt A c t,  S ection  205, Comp. S ta t. 2012.

The Facts Found by the Trial Court.
The D istr ict C ourt J u d ge  ex p ress ly  found th a t the bundle o f stee l 

for which the p la in tiff  sued w as lo st a t the d e fen d a n t’s sta tio n  at 
H arrison; that the bundle w as not lo s t  at the p lan t o f the p la in tiff;  
that the d e fen d a n t fa ile d  to  m ake d e liv e r y  o f one bundle o f s te e l re -
ceived by  i t  fro m  the con sign or  (case, page 43 ). T h is find ing o f fa c t  
was based upon the testim on y  o f the p la in t if f ’s w itn esses , w hich  
showed that w hen the sh ipm en t w as received  b y  the p la in tiff  i t  w as  
carefu lly  checked by  three o f  its  em p loyees. Golub checked the fou r  
bundles out o f the ferry  car w hen it w as opened (case , p age  1 8 );  n o -
tation w as th erea fter  m ade on the o r ig in a l d e liv ery  receip t by  W . A . 
R eilly , insid e checker, th a t on ly  fou r bundles, w e ig h in g  382 pounds, 
were received , a lthou gh the receip t ca lled  for  five bundles, w e ig h in g  
477 pounds; th is receipt, con ta in in g  such m em oranda o f sh ortage, 
w as forw arded  to th e d efen d an t com pany (case, p age  25, E x h ib it P . 
5). M cCarthy, su p erv isor  o f the receiv in g  departm en t, corroborated  
th is checking (case, p age  28). T he receip t forw ard ed  to the d efen d -
ant com pany w as received  by it a t the H a rr iso n  sta tio n  M arch 9th, 
1916. A  carefu l in sp ection  o f the copy o f the receip t (E x h ib it  P . 5) 
show s that it  bears the im prin t o f the d e fen d a n t’s rubber stam p : “ P.
R. R. M arch 9. 1916. H arrison , N . J . ”
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T he find ing o f the T r ia l C ourt w as proper under the evidence. The 
C ourt p o ssessed , as it  a lw a y s does, th e  op p ortu n ity  o f gathering  
from  th e  app earance o f the w itn esses  and the m anner in  w hich they  
testified , th at added elem en t w hich  a read in g  o f  the testim o n y  never  
conta ins, and w hich  is  so e ssen tia l in  a proper determ ination  o f the 
fa c ts  o f any  case. The C ourt below  w a s convinced  o f the uncertainty  
o f d e fen d a n t’s w itn esses , and th at in  sp ite  o f th eir  sta tem en ts to the 
contrary, th e bundle w as lo st a t the H a rr iso n  sta tion . I t  w as also 
convinced  o f the accuracy and care sh ow n -by the p la in tiff  ’s w itnesses, 
and th a t it  w as certa in  th at the bundle w as not in  th e fer ry  car when  
the car reached  the p la in t if f ’s p lant.

The th ird  and fou rth  grou n d s o f  ap p eal and p o in ts  o f law  are, 
th erefore , not on ly  w ith ou t leg a l m erit in  th is Court, but entirely  
w ith ou t force  under the ev id en ce in  the case.

A P P E L L A N T ’S S E C O N D  G R O U N D  O F A P P E A L  A N D  SE C -
O N D  P O IN T  O F L A W  are a lso  w ith ou t force  in  v iew  o f  the deter-
m in ation  upon the facts .

I f  there can be no rev ersa l o f the find ing o f fact, argum ent upon 
th is  second p oin t is  fu tile . T h at is  to say , i f  th e bundle sued  for  was 
not in fa c t p laced  in  the fer ry  car (a s the T r ia l C ourt fo u n d ), why  
argue about the p ro o f o f a “ clear  sea l reco rd .”  I t  is  n ot disputed  
th at the car w a s sea led  a t the d e fen d a n t’s sta tio n  at H arrison  and 
th at the sea l w as broken by  p la in t if f ’s em p loyees a t its  p lan t when 
the w ork o f un load in g  the car began, but i f  th e bu n dle in  question  
w a s  n e v e r  lo a d ed  in to  the car w e are  n o t con cern ed  w ith  the p ro -
v is io n s  o f  the f e r r y  ca r  ta r if f .  I f ,  upon th is  poin t, th is  C ourt should 
find the d efen d an t not liab le  to  the p la in tiff, such conclusion  m ust be 
pred icated  upon a find ing th a t the good s in  q u estion  w ere in  fact 
loaded  in to  the fer ry  car and lo st a fter  the car w a s sealed . In  a 
d ifferen t g a rfi th is  is  th e sam e conten tion  as m ade in  a p p e lla n t’s third  
and fou rth  p o in ts, and it  should  not be con sid ered  b y  th is Court.

Appellant’s Point One.
N o C la im  F iled .

T he on ly  q u estion  in th is  case is  t h i s : D id  the p la in tiff  com ply w ith  
section  3, p aragrap h  3, o f  the b ill o f lad in g?  T h is p rov ision  is  as 
fo l lo w s :

‘ ‘ E x cep t in  cases w here the lo ss , dam age or in ju ry  com-
p la in ed  o f is  due to d e la y  or dam age w h ile  b e in g  loaded or 
unloaded, or dam aged  in  tra n sit  b y  ca re lessn ess or negligence, 
c la im s m ust be m ade in  w r itin g  to the carrier a t the point of 
d e liv ery  or a t the p o in t o f or ig in  w ith in  fou r m onths a fter  de-
liv e ry  o f the p rop erty , or in  case o f  fa ilu re  to m ake delivery, 
then  w ith in  fou r  m onths a fter  a reason ab le  tim e fo r  delivery  
has e la p se d .”  (E x h ib it P . 1 on back.)

In  the first p lace, d efen d an t received  on M arch 9, 1916, d elivery  re-
ce ip t (E x h ib it P . 5 ) , w ith  n o ta tion  m ade upon it  th a t fou r bundles of 
steel, w e ig h in g  380 pounds, had been received . T he receip t called for
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On A p ril 17, 1916, p la in tiff  notified  d efen d an t o f the lo ss  by  letter  
bearing th a t date, sp ec ify in g  a ll n ecessa ry  p articu lars and in form in g  
defendant th a t i t  had  fa ile d  to  d e liv e r  the bundle in  q u estio n  (case, 
page 14, E x h ib it P . 2 ) . T hree d ays th erea fter  d efen d an t in form ed  
pla in tiff b y  le tter  th a t it  had th orou gh ly  in v estig a ted  the m atter, that 
a thorough search  o f th e w areh ouse revea led  no trace o f the bundle  
and that th ey  w ere  unable to  g ive  fu rth er  in form ation  about it  (case, 
page 15, E xh ib it P . 4 ) .

On D ecem ber 13, 1916, p la in t if f ’s a tto rn ey s in form ed  defen dan t b y  
letter, bearin g th a t date, th a t the cla im  (w ith  anoth er) had been  
placed in  their han ds for  a tten tion  (case , page 15, E x h ib it P . 3 ).

The T ria l C ourt fou n d  th a t the le tter  o f A p ril 17, 1916 (E x h ib it P . 
2 ) w as a sufficient com pliance w ith  the term s o f the b ill o f lad in g  
(case, p ages 16 and 4 2 ). B y  h o ld in g  th a t the letter  w as a notice, it  
was u n n ecessary  th erefo re  to  decide w hether the n o ta tion  upon the  
freight receip t or the le tter  o f p la in t if f ’s a tto rn ey s w ere cla im s as 
required by  the stip u la tio n  in  th e b ill o f lad ing.

W e now contend that the delivery receipt containing the 
notation of the shortage (Ex. P. 5 ) , the letter dated April 17 
(P. 2 ) , and the letter dated December 12 (P. 3 ) , were claims 
within the stipulation above recited.

W hile such p ro v isio n s are in serted  in  sh ip p in g  contracts under  
statu tory  au th ority , and w h ile  th ey  are not s tr ic tly  in  d erogation  o f  
the common law  lia b ility , th ey  are n ev erth e less  in serted  fo r  the p ro-
tection o f the carrier, and in  their  construction  the courts have kept  
in m ind the rea l p u rp ose  o f such p rov ision s. A p p e lla n t’s conten tion  
would m ake such con stru ction  narrow , techn ical and precise , sh ad in g  
the ph raseo logy  to  m eet the exact defin ition  o f the w ord s ; a ll o f w hich  
is contrary to the d ec ision s upon the subject.

The purpose of such a stipulation is to give the carrier reason-
able notice and information respecting the loss or damage so that 
prompt investigation may be made. A  substantial compliance 
only is necessary.

“ A s regard s the sufficiency o f the notice  o f a c la im  fo r  lo ss  
of or in ju ry  to good s sh ipped , it  is  v e ry  g en era lly  held  th a t no  
particu lar form  o f n otice  is  n ecessary , and th a t a  su b stan tia l 
com pliance w ith  the stip u la tion  p rov id in g  fo r  n otice  is  a ll th at  
is  required. I t  ‘is  ad d ressed  to a p ractica l ex igen cy  and it  is  
to be construed  in  a p ractica l w a y .’ * * *

“ It is  no d efen ce to  an action  fo r  lo ss  or in ju ry  th a t the  
claim  filed  w ith  n otice  o f d am ages to a sh ipm en t w as for  le ss  
than the am ount su ed  for. T he p a r ties  seek in g  to recover are  
not confined to  an y  sp ecia l am ount b y  the contract, bu t are  
m ere ly  req u ired  to  g iv e  n o tice  in  o rd e r  th a t th e c a rr ie r  m a y  
in v e s tig a te  b e fo re  the w itn e sse s  or th e ev iden ce  is  b eyo n d  i ts
rea ch .”  10 C o rp u s J u r is  336, par. 489, and cases cited. 

* * * * * * * * *.
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“ The construction  upon th ese  stip u la tio n s m ust he reason-
able and ad ap ted  to  the circu m stances o f  each case. A m . & 
E n g . E n cy . o f  L a w  (1 st  E d .) V ol. 3, p. 15.

“ T he object o f  such a condition  is  to p reven t frau d s on the 
co m p a n y .”  Ib . (n o te ).

“ The fa c ilit ie s  o f the carrier for  tra c in g  a lo ss  and recover-
in g  the goods or fo r  find ing out the tru e cause o f the lo ss  or 
in ju ry  are o f litt le  use a fter  the la p se  o f a  consid erable time 
and its  ab ility  to d efen d  it s e lf  or to recover the good s is  greatly  
lessen ed  w here the sh ip p er w a its  for  som e tim e b efore  m aking  
h is  com p la in t; and fo r  th ese  reason s it  is  held  th a t a carrier  
m ay p rop erly  contract w ith  a sh ip p er  th a t he m u st p resen t his 
cla im  w ith in  a fixed tim e or fo r fe it  h is r igh t to in s is t  upon i t .”  

A m . & E n g . E n cy . o f L a w  (2d  E d .) p. 321.

- * * * * • • ’ # # 

“ T he requirem ent, as to m akin g cla im  fo r  d am ages w ithin  
th e tim e and in  the m anner specified  (in  the b ill o f lad in g ) m ay  
be w a iv ed  by fa ilin g  to object to the form  o f a d efec tiv e  notice, 
or b y  en terta in in g  and p roceed in g  to consid er and negotiate  
w ith  referen ce to the claim , or b y  m islea d in g  the ow ner as to 
the n ecess ity  o f g iv in g  notice. A n d  a su b s ta n tia l compliamce 
w ith  the s tip u la tio n  is  a ll th a t is  r e q u ir e d .”  6 Cyc. 509.

* *  * * * *  • « # 

“ th e evid en ce in  th is case  * * * ten d ed  to  show  a sub-
sta n tia l com pliance w ith  the sp ir it  o f the agreem ent upon which 
alone the v a lid ity  o f  such agreem en ts are upheld  and sustained  
at a l l .”  R ich  v. K a n s a s  P ac . R y .,  63 Mo. 314, 322 (1876).

* * * ■* * * * * *

“ T he object o f w ords o f th is character, it  is  said , is  to enable 
the carrier, w h ile  the occurrence is  recent, to p rom p tly  inform  
d iim sell o f w h at the actu al fa c ts  occasion in g  the lo ss  or injury  
w ere, and thu s p rotect h im se lf a g a in st cla im s which m ight be 
m ade upon him  a fter  such a lap se  o f tim e as to frequently  
m ake it  difficult, i f  not im p ossib le , to  a scerta in  the tru th .”

S t.  L o u is  & S . F . R . Co. v. K e lle r ,  119 S. W . 254-255 (Ark. 
Supr. Ct. 1909), q u otin g  H u tch in son  on C a rr ie r s  (3rd Ed ) 
Sect. 442.

In  th is  case  the C ourt sa y s  fu r th e r :
its  (the s t ip u la tio n ’s) effect, is  to require the one who has 

the p ecu liar know ledge to  in form  the one who has not that 
know ledge to seek the fa c ts  w hile  th ey  ex ist, so th at the facts  
m ay be obtained  and p resen ted  by both sid es. I ts  effect is, 
th erefore , to uphold  and enforce its  r ig h ts i f  th ey  are founded  
on truth , and not to lim it or d efea t th ose  r ig h ts .”

< i i
The p u rp ose o f  such notice  is  that the com pany m ay have a 

fa ir  and reason able op p ortu n ity  o f  exam in ation  and inspection  
o f the liv e  stock  tran sp orted  under its  m anagem en t before
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shall be p laced  beyond its  reach and beyond the p o ss ib ility  o f  
identification . * * *

“ W hile  the carrier m ay stip u la te  by  contract th at n otice  o f  
a claim  fo r  d am ages sh all be g iv en  w ith in  a specified  tim e in  
order to be va lid , s till, the con stru ction  upon such stip u la tion  
m ust be reason able and adap ted  to the circu m stances o f  each  
case. ’ ’

A tch iso n  T . & S . F . R . Co. v. T e m p le , 27 P ac. R ep. 98 (K an . 
Supr. Ct. 1901).

# * # # # # # #  #

See a lso  A tc h iso n  T . & S . F . R . Co. v. C ollin s, 27 Pac. R ep. 99 
(K an. Supr. Ct. 1891).

A lso  K a n s a s  A . & V. R . Co. v. A y e r s ,  38 S. W . R ep. 515 
(A rk. Supr. Ct. 1897).

#  # • #  #  #  #  * f t  f t

“ A ll such contracts o f lim ita tion , b ein g  in  d erogation  o f  
com m on law , are str ic tly  construed  and n ever  en forced  u n less  
shown to be reasonable. A n y  doubt or am b igu ity  th erein  is  to  
be reso lved  in  fav o r  o f the sh ip p er * * *. S tip u la tio n s in  a
bill o f lad in g  are sim ilar  in w ords to a p o licy  o f insurance. 
I t  is  w ell se ttled  by  the b est a u th orities th at i f  a p o licy  is  so  
drawn as to require in terp reta tion  and to be fa ir ly  su scep tib le  
of tw o d ifferen t con stru ction s, the one w ill be adop ted  th at is  
m ost favorab le  to the in su red  and a g a in st the con stru ction  
w hich w ould lim it the lia b ility  o f the insurer. * * *

“ The object o f such a stip u la tion  is  not to re lieve  the carrier  
from  its  ju st lia b ility  for  such a p u rp ose w ou ld  be c learly  u n -
law ful, but sim p ly  to g iv e  it  such notice  as w ill enable it, by  
proper in v estig a tio n , to p rotect i t s e lf  a g a in st u n ju st cla im s. 
It  is  not denied  th a t the p la in tiffs  s ign ed  the receip t fo r  the  
cattle  ‘under p r o te s t .’ T h ese w ords w ritten  upon the receip t 
w ould be am ple notice  to the d efen d an t th a t the p la in tiffs  in -
tended to enforce their  r igh ts. T h e m ean in g  o f th ose w ords is  
too w ell know n in the b u sin ess w orld  to be capable o f m iscon -
struction . I f  d e fen d a n t’s agen t had d esired  an y  m ore specific  
notice or in form ation  he m ight have asked fo r  it  a fter  having- 
been put upon notice, but th is he did not see fit to d o .”

H in kle  v. So. R y . Co., 36 S. E . R ep. 348, pp. 350-351 (N . C. 
Supr. Ct. 1900).

* * * * * * * *  #

“ I t  is  not difficult fo r  the con sign ee  to com ply w ith  a req u ire-
m ent o f th is kind and g iv e  notice  in w r itin g  to the agen t o f  the  
d eliverin g  carrier Such notice  p u ts in perm anent form  the  
evidence o f an in ten tion  to claim  dam ages and w ill serve  to cal] 
the a tten tion  o f the carrier to the condition  o f the fre ig h t and  
enable it to m ake such in v estig a tio n  as the fa c ts  o f the case  
require w hile there is  op p ortu n ity  so to do. -
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“ In  th is  ease  no a ttem p t w a s  m ad e to  g iv e  su ch  n o tice  in  
w r itin g  to  th e  a g e n t o f  th e  d e liv er in g  carr ier . * * *

S t .  L o u is  I . M t. & S o . R y .  C o. v. S ta r b ir d ,  243 U . S. 592, p 
605 (1 9 1 6 ).

# # # # # # # #  #

A ll o f the decided cases upon this subject, w ithout an exception, 
so far as w e have discovered (and this includes the cases cited  
by appellant in its brief) repeat the rule that a substantial com-
pliance w ith the terms of such a stipulation in a bill o f lading is 
all that is necessary.

W e con ten d  th a t  th e  le tte r s  P . 2 an d  P . 3, a s  w e ll a s  th e  d e liv ery  
rece ip t, w ith  it s  p en c iled  m em oran d a  (E x h ib it  P . 5 ) each  con ta in s  
a ll th e  in fo r m a tio n  n e c e ssa r y  u n d er  th is  ru le.

A p p e lla n t ’s a rg u m en t w ou ld  be fu lly  m et i f  th e  w o rd s “ w e c la im ”  
w ere  a p p ro p r ia te ly  in ser ted  in  th e  la s t  p a ra g ra p h  o f  p la in t if f ’s le tter  
(P . 2 ) , so  th a t it  read  a s  fo llo w s:

“ C an y o u  a t th is  tim e a d v ise  i f  y o u  h a v e  in fo rm a tio n  o f  the  
1 b u nd le (w e  c la im ) c o n ta in in g  7 p ie ce s  an d  w e ig h in g  97 pounds  
w h ich  y o u  fa ile d  to  d e liv er  w ith  th e  r e s t  o f  th e  m a te r ia l.”

Or i f  th e  d e liv e r y  rece ip t (E x h ib it  P . 5 ) h ad  en d o rsed  u p on  it  the  
w o rd s “ sh o rta g e  c la im e d ”  or “ 1  b u nd le c la im e d ,”  or “ w e claim  
m iss in g  b u n d le ”  or w o rd s o f lik e  im p o rt, a p p e lla n t w ou ld  ad m it it  
to  h a v e  been  sufficient.

T h e le tte r  o f  th e  p la in tiff , a s  w r itten , a d v is in g  th e  ra ilro a d  com -
p a n y  th a t it  h ad  “ fa ile d  to  d e l iv e r ”  th e  b u nd le o f  stee l, cou ld  m ean  
n o th in g  e lse  th a n  th a t th e  b u n d le  w a s c la im ed . T h e n o ta tio n  o f the  
sh o r ta g e  u p on  th e  d e liv e ry  rece ip t, an d  th e  fa c t  th a t i t  w a s so re-
tu rn ed  to  th e  d e fen d a n t com p an y, cou ld  m ean  n o th in g  b u t th a t the  
m iss in g  b u nd le w a s c la im ed . B o th  o f  th e se  com m u n ica tion s w ere  a 
su b sta n tia l an d  com p lete  com p lian ce  w ith  th e  stip u la tio n .

A p p e lla n t  con ten d s th a t “ th ere  is  a p la in  d is tin c tio n  b etw een  a 
s t ip u la tio n  in  th e  b ill o f  la d in g  req u ir in g  a c la im  to  be filed  and one  
s im p ly  req u ir in g  a n o tice  o f  the c la im  to be g iv en  or f ile d .”  A n d  it  
c ite s  v a r io u s  ca ses  in  w h ich  th is  is  in d ica ted .

T h ere  is  no ca se  w h ich  d raw s th e  d is tin c tio n  a s  fine a s in d ica ted  by  
a p p ella n t.

C ita tio n  o f a u th o r itie s  in  w h ich  th e  w ord  “ c la im ”  h a s been  g iv en  
a m ea n in g  in  la w  is  n o t h e lp fu l to  u s in  th is  ca se . In  a d d itio n  to the  
c a se s  c ited  b y  a p p e lla n t in  w h ich  th is  w o rd  is  d efined:

S ee  C o rd o n  B r o th e r s  v. W a g e m a n ,  77 N eb. (S u p rem e  C ou rt) 185 
(1 9 0 6 ):

“ I t  im p lie s  th a t th e  r ig h t is  in  d isp u te  an d  is  su g g e s t iv e  o f  
con ten tio n , l it ig a t io n  or so m eth in g  le f t  fo r  fu tu re  d eterm in a-
tion . ’ ’
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A p p e a l o f  B ea ch , 76 Conn. 118 (C t. o f  E r r o r s  1 9 0 3 ):
“ C laim  in  it s  p r im a ry  m ea n in g  is  n sed  to  in d ica te  th e  a s s e r -

tion  o f  an  e x is t in g  r ig h t. In  its  seco n d a ry  m ea n in g  it  m a y  be 
n sed  to  in d ica te  th e  r ig h t i t s e l f . ’ ’

C ollin s  v. F a r le y ,  80 V t. 144 (S u p r . C ou rt 1902) :
“ O ne m ea n in g  o f  th e  v erb  ‘c la im ’ is  to  a sser t , to  h o ld  or  

m a in ta in  as a  fa c t  or a s t r u e .”

P r ig g  v. P e n n s y lv a n ia ,  41 U . S . 536 (1 8 4 2 ), q u o tin g  L o rd  D w y er :
“ A  cla im  is  a ch a llen g e  b y  a m an  o f  th e  p r o p r ie ty  or o w n er-

sh ip  o f a th in g  w h ich  he h a s  n o t in  p o sse ss io n , bu t w h ich  is  
w r o n g fu lly  d e ta in ed  fro m  h im .”

S ee  a lso  W o r d s  a n d  P h r a s e s  (seco n d  s e r ie s ) ,  pp . 723-4.
O rv is  v. J e n n in g s ,  6 D a ly  434 (1 8 7 6 ).

The determ ination of the question here to be decided is not 
limited to the m eaning o f a single word.

The C ourt m u st d eterm in e  w h eth er  or n o t th ere  w a s  in  th is  ca se  a 
reasonable and  su b sta n tia l com p lian ce  w ith  th is  co n d itio n  o f th e  con -
tract.

A  ca re fu l rea d in g  o f  th e  c a se s  c ited  b y  a p p e lla n t to  su p p o rt it s  
contention  w ill sh ow  th a t th ey  are  a u th o r itie s  fo r  th e  co n ten tio n  now  
m ade b y  th e  ap p ellee . A  fe w  o f th em  w ill be rev iew ed :

In G eo rg ia  F . & A . R . C o. v. B lis h  M illin g  C o ., 241 U . S . 190 (1 9 1 6 ), 
there had  been  one or tw o  te le g ra m s b etw een  c la im an t an d  ca rr ier  
resp ectin g  the lo ss , and  th en  co n sig n o r  w ired  th e  r a ilro a d  co m p a n y :  
“ W e w ill m ake c la im  a g a in s t  r a ilro a d  fo r  en tire  co n ten ts  o f  car a t  
invoice price. M u st r e fu se  sh ip m en t a s w e  can n o t h a n d le .”  I t  w a s  
held th a t th is  te leg ra m  sa tis f ied  th e  req u irem en t o f th e  b ill o f  la d in g . 
R egard in g  the s tip u la tio n  th e  C ourt sa id :

“ T h e p u rp o se  o f th e  s tip u la tio n  is  n o t to  e sca p e  lia b ility  but 
to  fa c ilita te  p rom p t in v e st ig a tio n , an d  to  th is  end  it  is  a p re -
cau tion  o f ob v iou s w isd om . * * * In  th e  p reced in g  te le -
gram  w h ich  p a sse d  b etw een  th e  p a r tie s  * * # th e  sh ip -
m ent h ad  b een  a d eq u a te ly  id en tified  so th a t th is  fina l te leg ra m  
tak en  w ith  th e  o th ers e sta b lish ed  b ey o n d  q u estio n  th e  p a r ticu -
lar sh ip m en t to  w h ich  th e  cla im  referred , an d  w a s in  su b sta n ce  
the m ak in g  o f  a c la im  w ith in  th e  m ea n in g  o f th e  s tip u la tio n —  
the ob ject o f  w h ich  w a s to  secu re  rea so n a b le  n o tice . W e  think  
th a t it  su ffic ien tly  a p p r ised  th e  ca rr ier  o f  th e  ch a ra cter  o f  the  
claim , fo r  w h ile  i t  s ta te d  th a t  th e  c la im  w a s fo r  th e  en tire  con -
ten ts  o f  th e  car ‘ a t  in v o ice  p r ic e ’ th is  d oes n o t c o n stitu te  such  
a v a r ia n ce  fro m  th e c la im  fo r  the v a lu e  o f th e  flour a s to  be  
m islea d in g . A n d  i t  is  p la in  th a t no p re ju d ice  re su lted  ; g ra n ted  
th a t th e  stip u la tio n  is  a p p lica b le  and  v a lid , i t  d o es  n o t r e q u ire  
d o cu m en ts  in  a p a r tic u la r  fo rm . I t  is  a d d r e s s e d  to  a p r a c tic a l  
e x ig en cy  an d  is  to  be c o n s tru e d  in  a  p r a c tic a l  w a y .  T h e s t ip u -
la tio n  req u ired  th a t th e  c la im  sh ou ld  be m ad e in  w r itin g , b u t a
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te legram  w hich in  itse lf , or taken w ith  other te legram s contain  
ljig  an adequate sta tem en t, m ust be deem ed to sa t is fy  th is  
q u irem en t.”

in  W e ste rn  U nion  T e le g ra p h  Co. v. M o x ley , 98 S. W . R en 112  
(A rk. Supr. Ct. 1906), thu reason in g  had referen ce e sp ec ia lly  to claim s 
fo r  dam ages fo r  n on -d elivery  o f  te legram s and not for  lo ss  o f goods. 
The C ourt a t first found th at the p la in tiff  could have dam ages for  
m en tal a n x ie ty  even  though h is le tter  n o tify in g  the com pany had only 
m en tioned  as dam ages the cost o f the m essa g e  and the telephone  
charges. On a re-h earin g  i t  w a s  h eld  th a t the d a m a g es  sh ou ld  be lim -
ite d  to  the i te m s  m en tio n ed  in  p la in t i f f ’s  le tte r ,  an d  to  th a t ex ten t the 
Letter w a s  h eld  sufficient to su s ta in  the action . R e ferr in g  to the letter  
and the claim  contained  therein  the C ourt sa id :

“ The lan gu age  quoted conta ins the on ly  c la im  for  dam ages 
m ade m  the letter , and so f a r  as i t  g o es  co m p lies  w ith  the 
s tip u la tio n  m  th e co n tra c t th a t the c la im  m u st be p re se n te d  in 
w ritin g . B u t i t  d oes n o t go  f a r  enough to in clu de a cla im  for 
m en ta l su ffe r in g , fo r  the cla im  is  e x p re ss ly  l im ite d  to the cost
o f the m essa g e  an d  the am ou n t ex p en d ed  fo r  Iona-distance  
c o n v e r s a t i o n * * * y  6e

“ The on ly  cla im  p resen ted  by  p la in tiff  to d efen d an t w ithin  
s ix ty  d ays w as ex p ress ly  lim ited  to the item s above referred  to 
and the d efen d an t com pany under its  contract is  not liab le for  
dam ages beyond th ose  item s. ”

¿ . i f  M t' & R y- C o - v - B ta rb ird  {su p ra )  the Court held
that there had been no attem p t m ade to g iv e  an y  notice  in  w ritin g  to 
the a gen t o f  the d e liv er in g  carrier. The notice  in  th a t case w as ver-
bal and w as g iven  to a dock m aster.

In  K id w e lt  v. O regon  S ta te  L in e , 208 F ed . 1 , the C ourt m erely  held 
that to in form  an agen t th at there w ould  be a c la im  for  d a m a -es  does
not g iv e  the carrier a sta tem en t o f  fa c t upon w hich an in vestiga tion  
m ight be m ade.

In  j^ la n t ic  C o a s t L in e  v. B ry a n ,  65 S. E , 30 (V a. Suprem e Court 
1 9 0 9 ),*no cla im  w as m ade by  the p la in tiff  w ith in  the stip u h ited  period
and n oth in g  w a s done by him  excep t to inq uire as to a lo st bundle 
ot cloth ing.

In  A . C. C h en ey P ia n o  Co. v. N ew  Y o rk  C en tra l R . R  148 N ew  
Y ork Supp. 108 (Su pr. Ct. 1914), there w as no w ritten  com m unica- 
tion  betw een the p a r ties  w ith in  the required  period .

In  O lsen  v . C. B  £Q. R . C o., 250 Fed . 272 (1918), it  w as held that 
a telegram  to an officer o f the ra ilroad  com pany, n o tify in g  him  that a 
sh ipm en t o f ca ttle  w ould  su ffer  in ju r ies i f  p recau tion s w ere not taken  
(sen t and received  b efore  the lo ss  and dam age w ere in flicted ), w as  
not eq u iva len t to notice by  the sh ipp er o f h is claim  for  dam ages, the 
ex ten t o f  th e dam age not then b ein g  know n, and it  not being known 
w h at the sh ipp er w ould  claim . I t  w as a lso  held  that oral notice was
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W e th erefore  cla im  th a t i f  the p u rp ose o f such a stip u la tion  in  a 
hill o f lad in g  and the ru les for  its  in terp reta tion  are as la id  dow n in  
the au th orities h erein  referred  to, it  fo llo w s th a t p la in tiff  fu lly  m et 
all of the requirem ents by  sen d in g  to  the d efen d an t the notice con-
tained upon the d e liv ery  receip t and the tw o le tters. The fa c ts  n oted  
upon the d e livery  receip t w ere enough to cause d efen d an t to  m ake its  
investigation . T he le tter  o f A p ril 17th w as of it s e lf  com plete and  
sufficient notice. I t  su pp lem en ted  th e in form ation  g iven  upon the de-
livery  receipt. T he le tter  o f D ecem ber 13, 1916, w ritten  by  p la in t if f ’s 
attorneys, brought the m atter  aga in  to  the a tten tion  o f the defendant. 
The rep ly  m ade by  d efen d an t (E x h ib it P . 4 ) to p la in t if f ’s first le tter  
(E xh ib it P. 2) show ed th at there w as in  the n otice  sufficient to enable  
defendant to m ake a “ thorough  sea rch .”  D efen d an t sta ted  in  th is  
letter th at no trace o f the bundle could be fo u n d ; th at the records had  
been exam ined and th at no fu rth er  in form ation  could be g iven . I t  
would have been m ean in g less fo r  p la in tiff  to aga in  w rite  defen dan t, 
in v iew  o f th is rep ly , rep ea tin g  the sta tem en ts in  its  first le tter , and  
adding to it  the w ord  “ c la im .”

R esp ectin g  the le tter  w ritten  by  p la in t if f ’s a tto rn ey s (E x h ib it  P . 3 ) , 
it is in sisted  th at n o tw ith stan d in g  the p rev iou s notice  th is le tter  of 
itse lf, or taken in  connection  w ith  the other com m unications, w as a  
sufficient b a sis  fo r  p la in t if f ’s su it.

In  case o f fa ilu re  to m ake d elivery , claim  w as to be m ade w ith in  
four m onths a fter  a reason able tim e to m ake d e liv ery  had elap sed . 
W hat is  such reason able tim e and w hen does it  exp ire?  I f  under any  
circum stances it  could be sa id  that it  w as n ot u n reason able to g iv e  a 
railroad com pany five m onths to trace and find a bundle o f stee l 
which had been sh ipp ed  from  C harleston , W est V irg in ia , to N ew ark  
(when it took seven teen  d ays to m ake an ord in ary  sh ip m en t), then  
the letter  o f D ecem ber 13th w as proper notice  and p la in t if f ’s su it  
could rest upon th a t alone.

To hold, under the circu m stances o f th is  case, th a t the d efen d an t  
com pany would not be held  liab le  u n less the notice  g iv en  by  p la in tiff  
were fo llow ed  by  a specific dem and, w ould  be to hold  that a v a lid  
claim m ust be techn ical and form al, n o tw ith stan d in g  the fa ct th a t the  
purpose o f the stip u la tion  contained  upon the b ill o f lad in g  had been  
reasonably m et. Such a decision  w ould  be con trary  to a ll law  on the  
subject.

I t  is  th erefore  resp ec tfu lly  in s is ted  th a t proper n otice  w as g iv e n 'to  
defendant; that the decision  o f the T ria l C ourt th at a proper claim  
had been m ade w as correct, and th a t the jud gm en t o f the court below  

"should be affirmed.

D A Y , D A Y , S M IT H  & S L IN G E R L A N D , 
A tto r n e y s  fo r  and o f C ounsel w ith  P la in tiff-R e sp o n d e n t.
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On A p p ea l 
from  Suprem e  
Court.

BRIEF OF DEFENDANT-APPELLANT.
20

I.

Statement of Facts.
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t i f f ’s s id in g . T he serv ice  w as g r a tu ito u s  w h ere  
the a g g r e g a te  w e ig h t o f  th e  sh ip m en ts  w a s m ore  
th an  6,000 p ou n d s, an d  p la in tiff  a ssu m ed  a ll re -
sp o n s ib ility  fo r  lo s s  or d a m a g e  to  th e  co n ten ts  o f  
the car w h ere  a  c lea r  se a l record  w a s e sta b lish ed  
(E x h ib it  D - l ,  Sub. D iv . (b ) , C ase, p . 5 2 ).

P la in t if f  co n ten d ed  th a t th e y  r ec e iv ed  b u t fo u r  
o f th e  five b u n d les o f  s te e l in  th e  sh ip m en t.

D e fen d a n t in trod u ced  ev id en ce  th a t th e  five bun-
10 d ie s  h a d  b een  lo a d ed  in to  th e  F e r r y  C ar, a b ox  

ca r; th a t th e  car  h a d  been  se a led  w ith in  th ree  
m in u tes  o f  th e  tim e o f lo a d in g , th e  check er rem a in -
in g  a t th e  car u n til i t  w a s s e a le d ; th a t th e  car w a s  
tra n sp o rted  u n d er  se a ls  an d  p la ced  on p la in t if f ’s 
s id in g  w ith  se a ls  in ta c t on M arch 11th, 1916, at 
1 o ’clock  P . M. D e fe n d a n t con ten d ed , th e re fo re , 
th a t, a s  the five b u n d les h ad  b een  lo a d ed  in to  the  
F e r r y  C ar, and  a c lea r  se a l record  e sta b lish ed , as  
fo u n d  b y  th e  T r ia l C ou rt (C a se , p. 42, 1. 40  to  p.

20 43, 1. 5 ) ,  th e  F e r r y  C ar T a r iff  g o v ern ed  and  
th a t  a n y  lo s s  fro m  th e car w a s  a ssu m ed  b y  the  
p la in tiff .

D e fen d a n t a lso  con ten d ed  th a t no  c la im  had  
b een  filed  b y  p la in tiff  p u rsu a n t to  th e  p ro v is io n s  
o f th e  b ill o f  la d in g .

T h e T r ia l C ou rt fo u n d  th a t  a  c la im  h a d  been  
filed , an d  th a t  d e fen d a n t w a s  resp o n s ib le  fo r  the  
lo ss , an d  g a v e  ju d g m en t fo r  th e  p la in t if f  fo r  
$263.50 and  co sts .

30 F ro m  th is  ju d g m en t d e fen d a n t a p p ea led  to  th e  
S u p rem e C ourt, w h ere  i t  w a s affirmed; T h e  p r e s -
ent a p p ea l is  fro m  th e  ju d g m en t o f  th e  S u p rem e  
C ourt.

40
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II.

Points of Law involved.

1. No claim filed as required by the bill of lad-
ing.

2. Under the filed Tariff plaintiff assumed the
risk of loss from the “ Ferry Car” containing the 
shipment, where a clear seal record was estab-
lished. 10

3. There is no evidence to support the finding 
of the Trial Court that through some oversight or 
dishonesty of some stranger or employees or un-
known person one bundle was missing at the Har-
rison station and was not put into the Ferry Car.

4. There was no evidence to support the judg-
ment of the Trial Court and judgment should have 
been given for defendant when requested.

Character of Shipment.

The shipment was interstate in character and 
governed by the provisions of the Interstate Com-
merce Act, and was also subject to the conditions 
of the bill of lading and tariff as filed with the 
Interstate Commerce Commission pursuant to 
said act, the material portions of which are here 
quoted :

Section 6, provides, in part, as follows :
“ That every common carrier subject to the 

provisions of this Act shall file with the Com-
mission created by this Act and print and 
keep open to public inspection schedules show-
ing all the rates, fares and charges for trans-
portation between different points on its own 
route and between points on its own route 
and points on the route of any other carrier pj
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by railroad, by pipe line or by water when a 
through route and joint rate have been estab-
lished. * * * Nor shall any carrier charge 
or demand or collect or receive a greater or 
less or different compensation for such trans-
portation of passengesr or property, or for 
any service in connection therewith, between 
the points named in such tariffs than the 
rates, fares, and charges which are specified

10 in the tariff filed and in effect at the time; 
nor shall any carrier refund or remit in any 
manner or by any device any portion of the 
rates, fares, and charges so specified, nor 
extend to any shipper or person any privilege 
or facilities in the transportation of passen-
gers or property except such as are specified 
in such tariffs.” (U. S. Comp. Stat. Sec. 
8569.)

OQ Section 20, provides, in part, as follows:
“ That any common carrier, railroad or 

transportation company subject to the pro-
visions of this Act receiving property for 
transportation from a point in one State or 
Territory or the District of Columbia to a 
point in another State, Territory, District of 
Columbia, or from any point in the United 
States to a point in an adjacent foreign coun-
try shall issue a receipt or bill of lading

3Q therefor, and shall be liable to the lawful 
holder thereof for any loss, damage or in-
jury to such property caused by it or by any 
common carrier, railroad or transportation 
company to which such property may be de-
livered or over whose line or lines such prop-
erty may pass within the United States or 
within an adjacent foreign country when 
transported on a through bill of lading, and 
no contract, receipt, rule, regulation or other

40 limitation of any character whatsoever shall
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exempt such common carrier, railroad or 
transportation company from the liability 
hereby imposed; and any such common car-
rier, * # * shall be liable to the lawful
holder of said receipt or bill of lading or to 
any person entitled to recover thereon, wheth-
er such receipt or bill of lading has been 
issued or not, * * *: Provided further,
That it shall be unlawful for any such com-
mon carrier to provide by rule, contract, regu- jn 
lation, or otherwise a shorter period for giv-
ing notice of claims than ninety days and for 
the filing of claims for a shorter period than 
four months* and for the institution of suits 
than two years: Provided, however, That if 
the loss, damage or injury complained of was 
due to delay or damage while being loaded 
or unloaded or damaged in transit by care-
lessness or negligence, then no notice of claim 
nor filing of claim shall be required as a con-
dition precedent to recovery.” (U. S. Comp. 20 
Stat. Sec. 8604-a.)

Tariffs filed and bills of lading issued pursuant 
to said Act are binding on shipper and consignee, 
and the provisions of such tariffs and bills of lad-
ing cannot be waived, changed or ignored.

Spada v. P. R. R., 86 N. J. L., 187.
Olivit v. P. R. R., 88 N. Ji L., 241.
Georgia F. & A. R. Co. v. Blish Milling 

Co., 241 U. S., 190; 36 Sup. Ct. Rep., 30 
541; 60 L. Ed., 948.

Missouri K . & T. R. Co. v. Ward, 244 U.
S., 383; 37 Sup. Ct. Rep., 617; 6l  L. Ed., 
1213.

St. Louis I. M. & S. Ry. v. Starbird, 243
U. S., 592; 37 Sup. Ct. Rep., 462; 61 L. 
Ed., 917.

40
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IV.
ARGUMENT.

POINT I.

No Claim Filed.

The bill of lading (Ex. P-1, Sec. 3; Case, p. 54), 
provided, in part, that before plaintiff could re- 

10 cover, “ Claim must be made in writing to the car-
rier dt point of delivery or at the point of origin 
within four months after delivery of the property  
or in case of failure to make delivery, then within 
four months after a reasonable time for delivery 
has elapsed.”

The shipment was made at Charleston, West 
Virginia, February 24th, 1916; arrived at the Har-
rison station March 9, 1916; was loaded into the 
Ferry Car March 10, 1916; and was placed on 

20 plaintiff’s siding March 11, 1916; the plaintiff un-
loading the car on March 13th, 1916.

On April 17, 1916, plaintiff wrote defendant as 
follows (Ex. J?-2, Case, p. 46):

April 17, 1916.
Pennsylvania Railroad Co.,
Newark, New Jersey.
Gentlemen:

On a shipment from the Becker Steel Company 
of Charleston, W. Va. freight bill No. 41161 dated 

30 March 7th, the quantity specified is 5 bundles of 
Steel weighing 477 lbs. with freight charges 
amounting to $1.05. On March 17th we received 
4 bundles weighing 380 lbs. Can you, at this time, 
advise if you have information of the 1 bundle 
containing 7 pieces and weighing 97 lbs. which 
you failed to deliver with the rest of material?

Yours very truly,
HYATT ROLLER BEARING CO.,

F. A. Weiss, 
Purchasing Agent.

W PW /W
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On April 20, 1916, defendant replied to plain-
tiff's letter as follows (Ex. P-4, Case, p. 48):

Harrison, N. J., April 20th, 1916.

Mr. F. A. Weiss, Purchasing Agent,
Hyatt Roller Bearing Co.

Harrison, N. J.
Dear Sir:—

Replying to your favor of 17th, relative to al-
leged shortage of one bundle of steel in shipment 
of 5 bundles from the Becker Steel Co. of Charles-
ton, W. Va.

We have made a thorough search of our ware-
house and can find no trace of this bundle, our 
records clearly indicate that entire shipment was 
received at this station on March 9th checking 
from car No. 511362 & was reloaded on March 10th 
into L. Y. 63339 together with a number of other 
shipments and forwarded to your siding. We are 
unable to advise further.

Yours truly,
’ T. S. HOOD,

Agent,
Estill.

Nothing further was done in the matter until 
nearly nine months later, December 13th, 1916, 
when plaintiff’s attorneys wrote defendant’s 
agent as follows (Ex. P-3, Case, p. 47):

December 13, 1916.
T. S. Hood, Esq^

Freight Agent, Pennsylvania Railroad,
Newark, N. J.

Dear Sir:
The Hyatt Roller Bearing Co. has placed in our 

hands for collection two claims against your com-
pany, one for $256 and the other for $242.50. 
These claims arise through a shortage in the de-
livery of certain shipments of steel. We believe 
that you are familiar with the matter.

10

20

30

40
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Will you kindly advise us whether there is any 
hope of settling these cases without resorting to 
litigation.

Yours very truly,
Edwd. A. & Wm. T. Day.

This letter was properly disregarded by the 
Court, as well as a notation on the freight receipt 
(Ex. P-5, Case, p. 55) “ Received 4 bundles 382 

^  lbs.,” signed in plaintiff’s name. The letter was 
sent too late if it could be construed to be a claim, 
and the notation on the freight receipt could not 
under any view be regarded as a claim.

The question then was as to the letter of April 
17th, 1916, (Ex. P-2). It was filed within time, 
but if it was not a claim then no claim was filed 
in accordance with the provision in the bill of 
lading.

The trial court erred, we think, in holding, 
20 (Case, p. 42, 1. 28-33):

“ I find that the letter of April 17th ad-
dressed to the Pennsylvania Railroad Co. 
was a sufficient compliance with the terms of 
the bill of lading which required a claim to 
be made within four months.”

There is a plain distinction between a stipula-
tion in the Bill of Lading requiring a claim to be 
filed, and one simply requiring a notice of claim 

30 to be given or. filed; and this is clearly indicated 
in the cases in which the question here involved 
is discussed, and forms the basis of distinguish-
ing decisions.

In Georgia F. d  A. R. Co. v. Blish Milling Co., 
241IL S., 190; 36 Sup. Ct. Rep., 541; 60 L. Ed., 948, 
the United States Supreme Court declared that a 
provision in a bill of lading substantially the same 
as the one here involved, requiring the filing of 
a claim within four months, was valid, and that 

40 its terms could not be waived or ignored, and
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said that a telegram: “ We will make claim
against railroad for entire contents of car at in-
voice price Must refuse shipment as we cannot 
handle/’—was a claim in writing within the mean-
ing of the stipulation. And, further, ‘ ‘ In the pre-
ceding telegrams which passed between the par-
ties and are detailed by the state court in stating 
the facts, the shipment had been adequately iden-
tified so that this final telegram taken with the 
others established beyond question the particular 10 
shipment to which the claim referred, and was in 
substance the making of a claim within the mean-
ing of the stipulation,—the object of which was 
to secure reasonable notice. We think that it 
•sufficiently apprised the carrier of the character 
of the claim, for while it stated that the claim was 
Per the entire contents of the car ‘ ‘ at invoice 
price,” this did not constitute such a variance 
from the claim for the value of the flour as to be 
misleading. * * * The stipulation required 20
that the claim should be made in writing, but a 
telegram which, in itself, or taken with other tele-
graphs, contained an adequate statement, must 
be de.emed to satisfy this requirement.”

The United States Supreme Court, in St. Louis,
I. M. <& Tty. Co. v. Starfird . 243 U. S.. .592; 37 
Sup. C.t. Rep., 462 ; 61 L. Ed., 917, reversed a judg-
ment for plaintiff on the ground that the Supreme 
Court of Arkansas erred in holding that verbal 
notice to the dockmaster of the condition of a ;{(j 
shipment of peaches was a compliance with the 
terms of thé bill of lading which required written 
notice.

In Kidwell v. Oreaon Short Line, 208 Fed., 1, 
at page 3, the Circuit Court of Appeals said, re-
garding the filin a of a claim pursuant to a provi-
sion in a bill of lading reouiring claims for loss, 
damage or detention to be filed.

“ It is no compliance with such a provision 
to remark to a freight agent of the carrier 40



along the line of the route that the shipper 
is going to put in a claim for damages. Nor 
is it a compliance to inform the agent at the 
place of destination that there will be a 
claim against the company for damages. To 
impart the information that a claim will be 
presented is not to present ‘A claim for loss, 
damage or detention. ’ It does not inform the 
carrier of ¿he nature, extent, amount or cause 
of damage. It gives no definite statement of 
facts upon which an investigation may be 
had, or which shows that an investigation is 
required.’ ’

The judgment of non-suit was affirmed.

In view of these Federal decisions, therefore, a 
claim must be in writing and must contain an ade-
quate statement to satisfy the provision in the 
bill of lading. Georgia Sc. Ry. Co. v. Blish Mill- 

20 }n9 Go., supra. And, as said in Kidwell v. Oregon 
Short Line, supra, a claim must be a claim for 
loss &c. and contain information of the nature, 
extent, amount and cause of damage; it must con-
tain a definite statement of facts upon which an 
investigation may be had or which shows that an 
investigation is required. Plaintiff’s letter of 
April 17, 1916, (Ex. P-2) satisfies none of the re-
quirements except that it is in writing. It made 
no demand that could be acted upon by defend- 

30 ant. To hold the letter a claim is to make a dif-
ferent contract between the parties, and this both 
the United States Supreme Court and our Court 
of Errors and Appeals declare cannot be accomp-
lished.

In Prigg  v. Pennsylvania, 41 U. S., 539, at page 
615, 10 L. Ed. 1060, the United States Sup reme 
Court said with reference to a claim for the de-
livery of a slave: “ What is a claim? It is in a 
just juridicial sense a demand of some matter as 

40 of right made by one person upon another, to do
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or to forbear to do some act or thing as a matter 
of duty.”

In Mill v. Henry, 66 N. J. Eq., 150, at p. 161, 
Vice-Chancellor Stevens said that the words “ to 
claim,” speaking with reference, to a claim of 
property, meant “ to challenge as a right,” “ to 
demand as due.”

In Marsh v. Benton, 39 N. W., 713, 75 Iowa, 469, 
a claim is defined as “ a demand made of a right 
or supposed right, a calling on another for some-
thing due, or supposed to be due, as a claim for 
wages or services. It must state the amount 
claimed.”

Plaintiff’s letter (Ex. P-2) is not a claim of 
anything at all according' to these definitions.

The Court’s reasoning in the case of Western  
TJnion Telegraph (io. v. Moxley, 98 S. W. Rep. 112, 
can very properly be applied to the case at bar. 
In that Case the telegraph company failed to de- 
liyer a telegram sent to the plaintiff, Moxley, 
regarding the illness of his w ife’s father. The 
telegram contained the following condition: 
“ The company will not be liable for damages or 
statutory penalties in any case where the claim is 
not presented in writing within sixty days after 
the message is filed with the company for trans-
mission.” Plaintiff, contended that he complied 
with the foregoing condition by mailing the fol-
lowing letter to defendant:

“ Little Rock, Ark., July 7, 1903. Manager 
Western Union Telegraph Company, Little 
Rock, Ark.—S ir : I beg to hand you herewith 
papers concerning nondelivery of a message 
addressed to me, June 13,1903. To state this 
case briefly I will say that mv w ife’s father 
was lying at the point of death, at Cario, 111. 
On June 12th I communicated with Cairo by 
means of the loner-distance phone and my 
brother-in-law, A. F. Staehle, advised me that

10

20

30

40



lie would wire rue early iu tlie morning of the 
ldth as to the condition of my w ife’s father. 
Knowing that the wire would be here for me 
I made every effort possible to get it, as you 
wiii note from the reference attached to the 
copy of telegram. I called twice, personally, 
twice by phone and sent a note by one of your 
messenger boys at 1 :20 p. m., but all without 
result. Not having heard anything at 6:30 
p. m. I was forced to use the long distance 
telephone, at a cost of $1.05, after having had 
a day of suspense and one of extreme worry 
of my life. The nondelivery of this message 
caused much annoyance and I would thank 
you to look into the matter and ascertain and 
advise me who is at fault. The whole trouble 
appears to be at this end of the line. In addi-
tion to locating the trouble will say that I 
shail also expect to have the cost of the mes-
sage refunded, as well as the amount expend-
ed for long distance conversation. Will you 
kindly give this your careful consideration 
and advise at the earliest date practical. Very 
respectfully, J. N. Moxley.”

From a judgment in favor of plaintiff for $300 
defendant appealed.

The Supreme Court of Arkansas said:
“ The language of the stipulation, is not that 

notice of negligence shall be given* nor even that 
notice of the claim shall be given, biit that the 
company will not be liable in any case ‘where thè 
claim is not presented within sixty days.’ It  will 
be observed that not notice but the presentment of 
the claim is required. It seems clear that the 
meaning of this is that the plaintiff shall present 
his claim for damages within the time named or 
the Company Ivill not be liable therefor, and the
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courts so hold. Manier v. Western Union T el 
(yo., b4 xeim. 442, W., 752; Western Union
le i . Co. v. M urray  ^lex. Uiv. App.) o« o. VV. 04bj 
mesiern union ie i .  C o. v.-tfeac, oa Hi. App. 5t>4.
As to the reasons on wined sued stipulations are 
based see keypress Co. v. Caldwell, 21 Wall, (U.S.)
264, 22 L. Ed. 566. There is clear distinction be-
tween a notice of negligence and a claim for dam-
ages. It is no doubt often the case that notice is 
given to this company concerning the negligence ■ 
of its employes in transmitting and delivering 
telegrams, and complaint made thereof without 
any thought of making a claim for damages. A 
mere notice to the company that its employees 
have been negligent, with the circumstances there-
of, is a very different thing from a presentment 
of a claim for damages based on such negligence, 
and, to hold that a stipulation which requires a 
presentment of the claim for damages in writing 20 
is satisfied by a notice of the negligence on which 
the claim is based, would do violence to the lan-
guage used, and be, in effect, making a different 
contract between these parties. It may be that 
notice of the negligence would be as beneficial to 
the company as a presentment of the claim, but the 
parties have contracted for the one and not the 
other, and we have no right to say thdt the com-* 
pany must be satisfied with something other than 
a presentment of the plaintiff's claim, because we 30 
think the other could subserve the same purpose.

The company has the right to stand on its con-
tract. The contract stipulates that the defendant 
shall not be liable for damages unless a claim 
therefor was presented in writing within 60 days 
after the message was filed, and plaintiff s cas(% 
fails unless he shows such presentment.

Now, a reference to the letter addressed by 
plaintiff to the manager of the defendant company 
will show that, after calling attention to the non- 40
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delivery of the telegram with the circumstances 
thereof and the suspense and worry it caused him,, 
he requests that the manager investigate and as-
certain and advise plaintiff who is at fault. He 
then proceeds as follow s: “ In addition to locating 
the trouble will say that I shall also expect to have 
the eost of the message refunded, as well as the 
amount expended for long-distance conversa-
tion. ’1 The language quoted contains the only 

20 claim for damages made in the letter, and, so far 
as if goes, complies with the stipulation in the 
contract that the claim must be presented in 
writing. But it does not go far enough to include 
a claim for mental suffering, for the claim is ex-
pressly limited to the cost of the message and 
“ the amount expended for long-distance conver-
sation.”

The majority of us are of the opinion that the 
only claim presented by plaintiff to defendant 

20 within the 60 days was expressly limited to the 
items above referred to, and that the defendant 
company, under its contract, is not liable for 
damages beyond those items. We, therefore, con-
clude that the evidence does not sustain the judg-
ment. As this disposes of the case, we need not 
notice the other points made.

Judgment reversed, and cause remanded for 
a new trial.”

See also:
30 Atlantic Coast Line v. Bryan, 65 S. E. 30. 

A. C. Cheney Piano Co. v. New York Cen- 
f  trat B. B., 148 N. Y. Supp. 108; 85 Misc.

We think, therefore, the plaintiff’s letter (Ex. 
P-2) was only a request for information or a trace, 
something that might never ripen into a claim 
against defendant. Defendant’s reply, (Ex. P-4) 
closed the matter, and plaintiff’s duty was to file 

40 a claim or make some move if further action was
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required of defendant. If plaintiff located the 
bundle, of course no claim would have been neces-
sary. The provision in the bill of lading made it 
necessary for plaintiff to make a claim or demand 
on defendant as a condition precedent to a re-
covery, in order that defendant might investigate 
and adjust the matter. The letter (Ex. P-2) made 
no demand that required adjustment, and, as we 
understand the law, there was no duty on defend-
ant to inquire further about the bundle or ask 
plaintiff if it would present a claim. The first 
intimation defendant had of any demand was the 
receipt of a letter from plaintiff’s attorneys, (Ex. 
P*3 ), in December, 1916, and at that late date de-
fendant could not waive the stipulation and dis-
criminate in favor of plaintiff by any adjustment, 
¡even if the facts warranted it.

The Trial Court erred, therefore, in holding that 
plaintiff’s letter (Ex. P-2) was a claim and a suffi-
cient compliance with the terms of the bill of lad-
ing, whereas he should have found that no claim in 
writing was filed by plaintiff within time. This is, 
in substance, defendant’s objection to the Trial 
Court’s ruling, as stated in its 1st and 2nd Causes 
of Error. (Case, pp. a-b.)

A tracer is not a claim.
Old Bom. S. S. Co. v. Flanary (Va. App.) 

69 So. Rep. 1107.
A. C. L. v. Bryan  (Ya. App.), 65 S. E. 

Rep. 30.

To hold otherwise would be to permit the car-
rier to waive the provision of the Bill of Lading.

Spada v. P. R. R. Co., 86 N. J. L. 187.
O liv itv . P. R. R. Co., 88 N. J. L. 241.
Int. Watch Co. v. D. L. d  W. R. R. Co., 

80 N. J. L. 553; aff. 82 N. J. L. 528.
Standard Combed Thread Co. v. P. R. R. 

Co., 88_N. J. L. 257.
Erie R. R. Co. v. Wanaque Lumber Co., 

75 N. J. L. 878.

10

20

30

40



16

And it was a matter of law for the Trial Court 
to pass upon.

In Missouri K . <& T. Ry. v. U. S.r 178 Fed. 15, 
at p. 17, the Court passed upon written request to 
confine cattle for 36 hours in conformity to the 
Act of Congress known as the “ Twenty-eight 
Hour law,” and said:

“ The question whether or not the requests 
conformed to the statute was a pure question 

10 of law, it presented no dispute about any fact, 
and its decision depended entirely upon the 
construction of the Act of Congress and of 
the written requests. It is the exclusive prov-
ince, as well as the duty, of the court to con-
strue statutes and written instruments, and 
where the validity of the latter is conditioned 
by a compliance with the provisions of the 
former, to decide their legality.”

20 See a lso:
Higgins v. McCrea, 116 IT. S. 671; 6 Sup. 

Ct. Rep. 557 ; 29 L. Ed. 764;
Georgia F.-& A. R. Co. v. Blish Milling 

Co., 241 TX. S. 190, supra.
Si. Louis I. M. & S. R. Co. v. Starbircl, 

243 IT. S. 592, supra.
Chesapeake & Ohio Ry. v. McLaughlinr 

242 IT. S. 142; 37 Sup. Ct. Rep. 40 ; 61 
Xj. Ed. 207.

30 Blivin  v. N. E. Screw Co., 23 How. 420;
16 L. Ed. 510.

Smith  v. Lunger, 64 N. J. L. 539.
Grueher v. Waldron, 71 N, J. L. 597.

As it was admitted by plaintiff (Case, p. 16,1. 18 
to 30) that nothing was done to satisfy the pro  ̂
vision in the bill of lading except the letters and 
notation on the freight receipt introduced in evi-
dence, we think that the judgment should have 

40 been in favor of defendant.
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POINT II.

No evidence to support the finding of the trial 
Court that loss was chargeable to defendant, and 
under the tariff plaintiff assumed the risk of loss 
from the ferry car.

The F e r r y  C ar ta r iff  filed  w ith  th e  In te r s ta te  
Com m erce C om m ission , g o v e r n in g  th e  tra n sa c tio n , 
w as in trod u ced  in  ev id en ce  (E x . D - l ,  pp . 4 9 -53 ). 10

Sub. D iv . (b ) o f  C on d ition s, C ase, p . 52, is  a s  
fo llow s :

In consideration  of the ca rrie r’s  gra tu itou s  
service or nominal charge as p rov ided  in th is ta r-
iff, the sh ipper or consignee assum es all respon si-
b ility  fo r loss or dam age to conten ts of open cars 
or where a clear seal record is  established fo r  box 
cars.

T he p u rp o se  o f th is  serv ice  is  to  co llect v a r io u s  
sh ip m en ts and  load  th em  in to  a  F e r r y  Car to  be 20 
tra n sp o rted  to  and  fro m  d e fe n d a n t’s s ta t io n  re -
liev in g  the sh ip p er  or co n sig n ee  o f th e  n e c e ss ity  
o f tru ck in g  th e  co m m o d ities  to  and  fro m  d e fen d -
a n t ’s sta tio n . P la in t if fs  h ad  tw o  or th ree  cars a 
w eek. (C a se  p. 3 1 ).

P la in t if f  h ad  th e  bu rd en  o f p r o v in g  a lo ss . T h is  
case w as n ot, h o w ev er , th e  u su a l one w h ere  goo d s  
in  tra n sit  w ere  in  th e  c a r r ie r ’s p o sse ss io n  u n til 
d e liv ered  to  th e  c o n sig n ee ; w h ere  p la in t if f ’s c a se  
co n sisted  in  sh o w in g  d e liv e ry  to  th e  ca rr ier  and  30 
fa ilu re  o f th e  ca rr ier  to  d e liv er . In  th is  case  the  
good s w ere  d e liv ered  to  th e  co n sig n ee  w h en  p laced  
in the F e r r y  Car, a  b o x  car (C a se , p . 18, 1. 39) 
and a  c lear  se a l record  w a s e sta b lish ed , b ecau se  
the b in d in g  p r o v is io n  in  th e  ta r if f  w a s th a t con -
sig n ee  a ssu m ed  th e  r isk  o f lo ss  fro m  su ch  car  
w hen h e a ccep ted  th e  serv ice . P la in t if f  in  th is  
case a ttem p ts  to  a v o id  th e  ta r if f  p r o v is io n  and  
ren der it  a n u llity  th ro u g h  th e  m ed iu m  o f  t e s t i -
m on y sh o w in g  a ch eck in g  a t p la in t if f ’s p la n t o f  40
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goods from  the F er ry  Car, w hen the sam e te s -
tim on y  sh ow s that there w as op p ortu n ity  fo r  a  
lo ss  from  the car w hile  on p la in tiff’s sid in g. T h e  
p la in t if f ’s con ten tion  and the T ria l C o u rt’s find-
in g  d isregard  the ta r iff  p rov isio n  th at the r isk  o f  
lo ss  w as assum ed  by  p la in tiff, and m ade d efen d -
ant liab le  as a com m on carrier fo r  the m erchan-
d ise  u n til it  w as un loaded  in fo  p la in t if f ’s w are-
house, w hich resu lt th e ta r iff  w as in ten d ed  to  

10 preven t. P la in t if f  cannot reap  the benefit o f  th e  
ta r iff  and avoid  its  lia b ilitie s .

The ru lin g  o f the T r ia l C ourt w a s error, b e-
cause (a ) the ta r if f  p rov ision  could not be w aived , 
changed or ignored .

Georgia F. & A . R. Co. v. Blish Milling 
Co., supra.

(b ) T here w as a gap  in  the evidence, because o f  
testim on y  of p la in t if f ’s w itn e sses  th at the car w a s  

20 le ft  un guarded  in  the s tree t sev era l tim es d u rin g  
an y  o f  w hich  tim es the bundle m igh t have been  
sto len  or rem oved  from  the car.

Kelly  v. Central R. R. Co. o f N. J., 70 
1ST. J . L . 190.

N e ith er  o f  p la in t if f ’s w itn esses  R e illy  or M c-
C arthy saw  the goods in  th e car— th ey  m erely  
checked w h at th ey  saw  in  the R ece iv in g  R oom  
floor o f  p la in t if f ’s p lant. T h ey  testified  th is w as  

30 in  the a fternoon . (C ase, p. 26, I. 27-29; p . 28, L 
1-2). *

P la in t if f ’s on ly  other w itn ess  Golub, un loaded  
the car, g o in g  in to  the R ece iv in g  R oom  w ith  each  
load , and in so d o in g  he w ent in sid e  the p lan t to  
the room  around a corner, som e fifty  fee t  aw ay, 
lea v in g  the car open and unguarded. E v en  du rin g  
lunch tim e the car w as le f t  unguarded . W h ile  he  
sa y s he took fou r bundles o f stee l out b efore  lunch  
tim e th e other bundle m igh t have been sto len  from  

40 the car w hen le f t  un guarded  out in  the street.



19

H e did not te s tify  anywhere thd t the bundle in 
question was not in the car when he first opened 
it. F urtherm ore, the car la y  fo r  tw o d ays in  the  
public stree t on p la in t if f ’s s id in g  before b ein g  
unloaded, w here there w as op p ortu n ity  fo r  loss. 
P la in tiff assum ed  the risk  o f lo ss  and defen dan t  
w as not under any d u ty  to p lace a w atchm an on  
the car to  see th a t no good s w ere rem oved  from  it.
The very  pu rp ose o f the ta r iff w as to re lieve  d e-
fendant o f the du ty  to w atch  w here th ey  rendered 10 
this service.

D efen d an t’s w itn ess P rice , testified  w ithou t  
contradiction th at he checked the five bundles in -
to the sta tio n  w areh ouse on M arch 9, 1916, and  
that on M arch 10th, 1916, he checked the five bun-
dles in to  F e r r y  Car L. V . 63339 w ith  other m er-
chandise fo r  the p la in tiff. T h at the car w as closed  
and sealed  in  h is presen ce  and th a t the sea ls w ere  
affixed by D oy le  w ith in  three m in u tes from  th e  
tim e the car w as loaded. T hat he d id  not lea v e  20 
the car u n til it  w as sea led .

D efen d a n t’s fre ig h t conductor, S tou t, testified  
that he took the F e r r y  Car from  the H a rr iso n  
S tation  on M arch 10th, 1916 and p laced it  on  
p la in tiff’s s id in g  M arch 11th, 1916 a t 1 o ’clock
P. M., w hen sea ls  w ere in tact.

The T r ia l C ourt found (C ase, pp. 42,1. 40, to  43,
1. 5) th at the car w as sea led  at th e d e fen d a n t’s 
station  and arrived  on p la in tiff’s s id in g  w ith  sea ls  
intact, 30

In  v iew  o f P r ic e ’s un con trad icted  testim on y , 
and the T r ia l C o u rt’s find ing th a t there w a s a 
clear sea l record, the ta r iff  app lied  and p la in tiff  
assum ed the lo ss  from  the car, and jud gm en t  
should have been rendered  for  defendant.

40
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POINT III.

No evidence to support trial court’s finding that 
bundle was missing at defendant’s station and was 
not put into the car.

T here w a s no evidence in  the case to w arran t  
th e  T ria l C o u rt’s find in g th a t through  som e over-
s ig h t or d ish o n esty  o f som e stran ger  or em p loyees  

10 or unhnow n p erson  one bundle w a s m issin g  at th e  
H arriso n  S ta tio n  and w as not put in to  the F er ry  
Car. W h ereas, as the T r ia l C ourt should  h a v e  
foun d  as req u ested  by d efen d an t (C ase, p. 41, 1. 
7-16) th a t the testim o n y  show ed that the five bun-
d les in  the sh ipm en t w ere put in to  the F er ry  C ar  
at the H arrison  S ta tio n ; th at the car w as sea led  
at the H arr iso n  S ta tio n  and th at sea ls  w ere in tact  
w hen the car w as p laced  upon p la in t if f ’s s id in g ;  
th a t the F e r r y  Car T a r iff  ap p lied  and th a t i f  

20 there w as a n y  lo ss  from  the car  th at d efen d an t  
w as not resp on sib le  fo r  such lo ss . (T h ird  C ause  
o f  E rror , C ase p. b ).

T he T ria l C ourt erred , th erefore , and the ju d g -
m en t under rev iew  affirm ing it should  be reversed .

The Trial Court erred in refusing to give judg-
ment for defendant as requested by defendant, 
for the reasons given in parts II and III and IV of 
this brief, and the judgment under review, affirm-
ing the Trial Court, should be reversed.

40
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VI.

It is respectfully submitted, therefore, that the 
judgment under review should be reversed, set 
aside and for nothing holden, and judgment final 
should be directed to be entered in the Court be-
low in favor of the defendant, with costs.

VREDENBURGH, W ALL & CAREY, 
Attorneys fo r  and of Counsel with  

Defendant-Appellant,

m

40
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M  Jersey Gonfi o! Errors and Appeals

ADDITION TO ARGUMENT OF DEFENDANT- 
APPELLANT,

(1) The sh ip m en t m oved  in  F eb ru ary , 1916, 
which w ould  be under th e first Cum m ins A m end-

period  fo r  g iv in g  n otice  o f c la im s than n in ety  d ays  
and fo r  th e  filin g  o f c la im s fo r  a  sh orter  period  
than fou r m onths, and fo r  th e in stitu tio n  o f su its  
than tw o y e a r s .”  I t  th u s ap p ears th at th is  por-
tion  of the act sp ecifica lly  r e fer s  to  th ree  th in gs, 
nam ely th e  g iv in g  o f n otice  o f claim , the filing  
of claim s, and th e in stitu tio n  o f su its , and it  is  
im portant to  n ote  th a t a d ifferen t but in creasin g ly  
large p eriod  o f tim e is  accorded each tran saction . 
This, to  our m inds, em p h asizes th e m atter  very  
much, and w hen the tw o are taken  togeth er , first, 
that a specific d istin ction  is  m ade in  the g iv in g  
of notice or the filing  o f claim  or the in stitu tio n  
of su it; and second, th a t a d ifferen t tim e is  sp ec i-
fied fo r  each tran saction , it  b rings out v e ry  c learly  
the d ifferen t step s and the d ifference in  th e step s, 
w hich C ongress had in  m ind w ith  resp ect to  the

(N o. N o v e mb e r  T e r m, 1918.

Hy a t t  R o ll e r  B e a r in g  Co mpa n y , 
Plaintiff-R  esp ond ent,

T h e  P e n n s y l v a n i a  R a i l r o a e

Co mpa n y ,
D efendant-Appellant

vs.
A ctio n  a t Law ,

On A p p ea l 
from  Suprem e  
Court,

10

m ent. The A m endm ent p roh ib its i 1 a  sh orter 20

collection o f a  claim . 40
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(2) In interpreting what is meant by the pro-
vision in the bill of lading relative to making of 
claims, the Interstate Commerce Commission, in 
Conference Ruling No. 510, a copy of which is 
appended below, has specifically stated two things 
which may accomplish this result, and has not 
stated any others. The first is the making of the 
claim itself, and the second is a written notice of

10 the intended claim. Unless one or the other of 
these provisions is complied with, it does not ap-
pear that the claim is properly made. It would 
not seem from the letter which the plaintiff sent 
to our agent at Newark that compliance is made 
with the provision for written notice of intended 
claim. (Exhibit P-2.)

(3) Since the Interstate Commerce Commis-
sion by its Conference Ruling, has specified what

20 will meet the requirements of the bill of lading 
provision in question, it does not seem that any-
thing other than specified in that ruling would be 
sufficient to meet the requirements of the provision 
in question. This is so because of the rule an-
nounced in the Federal Courts and generally fol-
lowed that Va construction made by the body 
charged with the enforcement of a statute, which 
construction has long obtained in practical exeeu-

30 tion and has been impliedly sanctioned by the re-
enactment of the statute without alteration in the 
particulars construed, when not plainly erroneous, 
must be treated as read into the statute. ’ Two of 
the particular cases on this point are New Haven
R. R. v. Interstate Commerce Commission, 200 
IT. S. at pages 401-2 ; and Log am v. Davis, 233 IJ. S. 
at page 627. ,

40
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CONFERENCE RULING 510.

June 21, 1918.

510. W r i t t e n  n o t i c e  t o  c a rr ie r  c o n s t i t u t e s  
pr e s e n t a t i o n  o f  c l a i m — Modifying Conference 
Ruling 456. It is the view of the Commission 
that the provision in'the uniform bill of lading 
requiring that claims for loss, damage, or delay 
must be made in writing within a specified period 
is legally complied with when the shipper, con-
signee, or the lawful holder of the bill of lading, 
within the period specified, files with the agent of 
the carrier, either at the point of origin or the 
point of delivery of the shipment, or with the 
general claims department of the carrier, a claim 
or a written notice of intended claim describing 
the shipment with reasonable definiteness. (See 20 
G. F. & A. By. v. Blish Milling Co., 241 U. S. 190.)

Respectfully submitted,

YREDENBURGH, WALL & CAREY,
Of Counsel with Defendant-Appellant.
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