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2 Answer 

gr ·eatly damaged the same, breaking and destroyi ng 
the said model and the equipment there-,;vith, and also 
lost and failed to deliver a portion thereof. 

4. Plaintiff, becau se of the premises has su~tain ed 
great los s and injury. 

SECOND COUNT. 

10 l. Paragr~phs 1, 2 and 3, are hereby made part s of 
this count the san10 as if the y wer e herein re state d. 

2. As a result of the damage aforesaid, the plai n-
tiff was unable to use, or make a proper exhibition of 
the model aforesaid at Albany, New York, and con-
sequently has suffered great damage by ~oss otf1 

?0 17 

tracts and profits for similar models with vario us 
persons. 

20 Plaintiff sues for $1500 damages upon the first 
count and for ,$1495 damages upon the second count. 

ELWOOD C. WEEKS, 
Attorney for Plaintiff. 

ANSWER. 

The defendant, American Railway Express ' Co~ -
pany, answering plaintiff's complaint filed herei n 30 says that : 

1. He denies each and · every allegation containe d 
in counts one and two of plaintiff's complaint filed 
herein. 

, 
\ 

Answer 3 

FIRST AFFIR1JIATIVE •DEFENCE. 
COUNTS ONE AND TWO. 

1. That at the tjme the goods mentioned jn plain -
tiff's complaint were delivered to the, defendant for 
shipment, a contract for said shipme11t was entered 
into by the plaintiff; under and by the terms of con-
tr act orr agreement of shipping, the value of saici' 
goods was declared to be fifteen hundred dollars I 0 
($1500.00) and it was agreed that the said goodH 
should be shipped upon the fbllowing terms and con-
ditions: 

1. The provisions of this :receipt shall inure 
to the benefit of and be binding upon the con-
signor, the consignee and all carriers handling 
this shipment, and shall apply to any reconsign -• 
ment, or return thereof. 

2. In consideration of the rate charged for 
carrying said property, which is dependent up011 20 
the value thereof and is based upon an agreed 
valuation of not exceeding fifty dollars for an y 
shipment of 100 pounds or less, and not exceed-
ing fifty cents per pound, actual weight, for any 
shipment in excess of 100 pounds, unless a 
greater value is declared at the time iof! ship -
ment, the shipper agrees that the company sha 11 
not be liable in any event for more than fifty 
dollars for any shipment of 100 pounds or les s, 
or for more than fifty cents per pound, actua1 30 
weight, for any shipment weighing more than 
100 pounds, unless a greater value is stated 
herein. Unless a greater value is declared and 
stated herein the shipper agrees that the value 
of the shipment is as last above set out and that 
the liability of the company shall 1in no event ex-
ceed such value. 
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3. Unless caused by its own negligence or that 
of its agents, the company shall not be liahlo 
for--

A-Difference in weight or quantity caused 
by shrinkage, leakage or evaporation. 

B-The death, injury, or escape of live 
freight. · 

C-Loss of money, bullion, bonds, coupon s, 
jewelry, precious stones, valuable papers, or 
other matter of extraordinary value, unless such 
articles are enumerated in the receipt. 

4. Unless caused in ·whole or in part by its 
own negligei1ce or that of its agents, the com-
pany shall not be liable for loss, damage, or de-
lay caused by- . 

A-· The act or default of the shipper or .. 
owner. 

B-The nature of the property, or defect or 
inherent , vice therein. . 

C-Improper or insufficient packing, securmg 
or addressing. . 

D-The Act of God, public enemies, authont ! 
of law, quarantine, riots, strikes, ~er~ls of ,navi-
o·ation the hazards or dangers incident to a 
b ' • t e state of war, or occurrence 111 cus oms war -
house. 

E-The examination by, or partial delivery 
to the consignee of C. 0. D. shipments. . 

'F-Delivery under instructions of consignor 
or consio·nee ;t stations where there • is no agent 
0 £, the cimpany after such shipments have been 
left at such stations. 

5. Packages containing fragile articles or ar-
ticles consisting wholly or in part of glass must 
be so marked and be so packed as to insure 
safe transportation by express with ordinar y 
care. 

i , 

An-swer 5 
6. When consigned to a place at which the 

express company has no office, shipments m~st 
be marked with the name of the express station 
at which delivery will be accepted or be marked 
with forwarding directions if to go beyond the 
express company's line by a carrier other than 
an. express company. If not so marked ship-
ments will be refused. 

7. Except where the loss, damage, or injury 
complained of is due to delay or damage while I U 
being loaded or unloaded or damaged in transit 
by carelessness or negligence, as conditions pre-
cedent to recovery, claims must be made in writ-
ing to the originating or delivering carriers 
within six months after delivery of the property 
or 1 in case of' failure to make delivery, then 
within six months and fifteen days after date of 
shipment; and suits for loss, damage or delay 
shall be instituted only within two years and one 
day after the date notice in writing is given 20 
by the carrier to the claimant that the carrier 
has disallowed the claim or any part or parts 
thereof. 

8. If any C. 0. D. is not paid within thirty 
days after notice of non-delivery has been 
mailed to the shipper the company may at its 
option return the property to the consignor. 

9. Free delivery will not be made at points 
where the comr)any maintains no delivery ser-
vice; at points where delivery service is main- 30 
tained free delivery will not be made at ad-
dresses beyond the established and published 
delivery limits. 

2. The defendant, American Railway Express 
Company, was not guilty of any negligence in hand-



6 Reply 

ling the shipment mentioned in plaintiff's complaint 
filed herein. 

3. That the damage if any was due to the act or 
default of the plaintiff or his agent. 

4. That whatever damages and injuries were sus-
tained by the plaintiff were caused in whole or in 
part by the improper or insufficient securing or ad· 

I() dressing of said shipment. 

20 

30 

SECOND AFFIR1iATIVE DEFENSE. 

That under the terms and conditions of the con-
tract of shipment entered into by the plaintiff with 
the defendant, part of the terms of which are stated 
above, it was agreed that the liability of the plaintiff 
Bhould in no event exceed the declared_ value of fif-
teen hundred dollars ($1500.00). 

THIRD AFFIR11ATIVE DEFENSE. 

That whatever damages and injuries were sus-
tained by the plaintiff, were due to the improper and 
careless wrapping and packing and securing said 
shipment ·which ,\·as so delivered to the defendant. 

PAUL RIDGWAY} 
Attorney of Def end ant. 

REPLY. 

rl1hc plaintiff denies every allegation -in the answer. 
ELWOOD C. WEEKS} 

Attorney of Defendant. 

i" 

-.:::;:;. 
I 

I 

I 
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Notice of Appeal and Reasons 7 

NOTICE OF APPEAL AND REASONS. 

CIRCUIT COURT OF ATLANTIC COUNrl1 Y. 

ED'iv ARD 0. OoRDERY, 

Plm:ntijf-AppPllant, I 0 
v. Action at Law. 

AMEmrA~ RAILWAY Ex- Notice of Appeal and 
PRESS Co:.\1PAKY, a cor- Reasons. 
pon1tion. 

Df.f end ant-A vve?1 re. 

To Paul Ridgway, EsquirP, attorney for defendant. 

Sir: 
Notice that the plaintiff hereby appeah from the 

whole of the judgment entered in theAtlanticConntv 
Circuit Court in the above entitled cause to the Sl~--
prepie Court of New Jersey, and the reasonR there-
fore are stated a.s follows: 

1. The trial Judge erred in refusing to permit the 
plaintiff to show the value of the goods in quest ton. 

20 

2. The Court erred in ref11Sing to permit the 3o 
plaintiff to show the value of certain goods which 
were lost in transit. 

3. The Court erred in refusing- to permit the 
plaintiff to submit evidence of expressage charges 
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paid to th e defendant for return of goods fr om 
Albany, New York, to Pleasantville, New Jersey . 

4. The Court erred in refusing to permit the 
plaintiff to submit his evidence as to the value of a 
second model, produced by the plaintiff for exhibi-
tion, to carry out his contract in connection with the 
first model. 

10 5. The Court erred in refusing to permit the 
-- plaintiff to prove in what particulars the second 

model was a variation from the first model. 

20. 

-30 

6. The Court erred , in refusing to permit the 
plaintiff to submit evidence tending to show t~1at 
th e time and material consumed in the construc tion 
of the second model did not exceed the time and 
mat erial consumed i1; the construction of the first 
model. 

7. The trial Judge - erred in charging the jury: 
(a) "The only damage which the ex~r e~s 

company is answerable for to this plaintiff 18 
the damage that would compensate the plain tiff 
for the, lost goods and for monies expende_d. by 
the plain tiff in making repairs and in hu rng 
addition-al necessary help.'' · . 

(b) '' The Court instructs you as a matter of 
law that there can be no recovery on the part._of 
the plaintiff in this case for any expenses in-
curred by him in creating and ,ma~ing a new de-
sign which was to be exhibited and was ex-

hibited over there at a future time.', . 

8. The Court erred in refusing to charge the ju ry, 
although requested by the plaintiff so to do: 

Notice of Appeal a,nd R easons 9 

(a) '' The owner of goods lost or damaged 
may recover not only the value of the goods but 
also any special damages naturally and proxi-
mately resulting from the loss, provided the 
peculiar circumstances of the shipment were 
made known to the carrier at the time of ship-
ment.'' · 

(b) "If you find that the defendant knew or 
ought to have know that the plaintiff was about IO 
to carry out a contract which he had with the 
State of New York to exhibit the goods de-
livered to the defendant and , received by it, and 
that th~ goods were lost or damaged in transit 
without the fault of the plaintiff, then in such 
case you must allow the plaintiff all of the ex-
penses, supported by proof, which he was put to 
in carrying out his said contract, including the 
necessary extra expenses of exhibiting his 
goods as well as the cost of reproducing the 20 
goods, if you find such reproduction was neces-
sary because of plaintiff's contract with the 
State of New York., ., 

9. The ver dict is against the weight of the evi-
dence. 

ELWOOD C. WEEKS, 
Attorney for arnd of counsel 

with th e Pla .intijf. 

Service of a copy of the within notice and reasons 
is her eby acknowledged this March 29, 1927. 

S. PAUL RIDGEWAY, 

Attorney for Defendant. 

30 
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10 Arnended Groitnds of Appeal 

ANIENDED GROUNDS OF APPEAL. 

CIRCUIT COUR.T OF ATLANTIC COUNrrY . 

l~o,vARD C. CoRDERY, 
Plaintiff-Appellant, 

V. 
AMERICAN RAILWAY Ex-

PRESS C01vrPANY, a cor-
poration, 

Def end ant-A ppellee. 

Action at La,,;. 
Amended Grounds of 

Appeal. 

To I'aitl Rid9way, Esqu .ire, Attorney for Defendant-
20 Appellee: 

30 

Sir: 
Notice that the plaintiff-appellant hereby amends 

his reasons or grounds of appeal by substituting in 
place of the first six thereof as served upon yon 
heretofore, the following: · 

The Court erred in refusing to permit the plaintiff 
to answer the following questions: 

1. ''What was the · value of the model_ to 
you 1'' 

2. '' F{ow much do you say that the shafting 
that was lost and the pulley brackets to which 
you have referre_d here are worth 1" 

3. (a) "What did you pay on the return of 
'~he model to Pleasantville 1 '' 

(b) "Except for the damage that happened, 

( ' 

Amended Groimds of Appeal ii 

were you to take the model back to Pleasant-
ville 1'' 

4. (a) "Do you know what the departure · 
work, including the ~aterial and time on it, 
amounted to 1'' 

(b) '' Do you know whether, if you had re-
produced the exact first model without any de-
parture on the second occasion, it would have 
required more time or less time than was put in I l) 
un the second model 7'' 

ELWOOD C. WEEKS, 
Attorney for the Plaintiff-Appellant . 

[ENDORSED] 

Service of a copy of the above grounds of appeal 
is hereby acknowledged this April 20, 1927. 

Attorney for Defendant-Appellee. 

30 
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TESTIMONY. 

ATLANTIC COUNTY CIRCUIT COUR'r. 

IO BJowARD C. CoRDERY, I 
Plaintiff, 

V. 

Action at Law. 

20 

30 

A MBRICAN RAIL w A Y Ex-
PRESS COMPANY, a cor-
poration, 

Defendant. 

(The above entitled case was tried October 2G, 
1926, befora I-IoN. WILLIAM H. SMATHERS, ,Judge, 
and a jury.) 

APPEARANCES: 
ELwooD C. WEErrn, EsQ., for the plaintiff. 
PAUL RIDGWAY, EsQ., for the defendant. 

Mr. Ridgway: If your Honor please, I would like 
to ask for a continuance of this matter. I have here 
an affidavit setting forth the reasons. 

Discitssion-Edwa.rd C. Cordery-Dircct 13 

rrhe Court: I will deny a continuance. Plaintiff 
is entitled to move its case. 

~1r. Ridg.,,vay: If your Honor please, r would lik(\ 
to offer the affidavit and ask an exception to your 
Honor's refusal to grant a continuance. 

(The paper offered is received in evidence and 
marked as an exhibit for the defendant, Dl.) 

(J\Ir; vVeeks opened the plaintiff's case to the 
jury.) 

CMr. Ridgway opened the defendant's case to the 
jury.) 

10 

EnwAnD C. ConoEnY, the plaintiff, called as a wit-
ness in his own beh 9lf, being sworn, was examined 20 
and testified as follows : 

Direct examination. 

By :r..rr. 'lv eeks: 

Q. M:r. Cordery, you are the plaintiff in this suit-, 
are you~ 

A. Yes, sir. 
Q. What is your business 0? 10 
A. :r-.1:iniature models and advertisements and dis- -

plays. . 
Q. How long have you been engaged in the pro-

duction of miniature models~ 
A. Off and on since 1922. 
Q. Did you on or about last l\!Iarch, ship any goods 

by way of the American Railway Express Company~ 



14 Edward C. Cordery-Direct 

A. Yes, sir. 
Q. From Pleasantville 1 
A. I did. 
Q. · And what were the goods that were shipp ed! 
A. Miniature model of New York City, displayi ng 

automobile accidents. 
Q. By the way, I show you a paper and ask yo11 

what that is 1 
A. This is a bill that the agent gave me and told 

IO me that it was insured for $1500. 

20 

Q. At the time that you shipped the goods 1 
A. At the time he accepted them. 
Q. That is what you received from the agen t 1 
A. Yes. 

Mr. Weeks: I offer that. 

Q. That is your signature T 
A. Yes. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff Pl.) 

Q. Now, Mr . Cordery, just tell the Court and ju ry 
what you did-first, what these goods consisted of. 

A. They consisted of a miniature model, a repr o-
duction of a large city, and was made up in six dif-
ferent sections, :five sections carrying the outlines of 
the city which would demonstrate minor accident s, 

30 and the sixth was the miniature of a mountain scene, 
which was in the form of a railroad acciden t; 
twenty-£ our foot, long six feet wide, five foot high , 
mounted on a three-and-a-half foot stand. It had a 
miniature scenery effect of the background and the 
sky lines, which wouldl represent the ends of street s, 
so they would not be too short looking; and it had 
twenty-four pulley brackets underneath with board s. 

Edward C. Corclery-Dir ect 15 

. Some pulleys would run from three to eight, and 
it was placed underneath of each accident, with a 
24-foot shaft running the entire length of the model, 
and a belt that would run from the main shaft to the 
pulley bracket, which was properly timed, driven by 
a separate motor; so that when the flashing box 
would make contact on that point the motor would 
get the juice and pull the belt! whidh caused the acci-
dent to happen at the proper time. 

Q. What do you mean by the flashing box 1 I 0 

The Court: Are we interested in the construction 
of this thing 1 

Q. How many different accidents was there to be 
shown by this model 1 

A. Fifteen; fifteen different accidents. 
Q. Will you describe briefly the accidents that you 

had planned to show on that model 1 

J\fr. Ridgway: I object. 

The Court: I sustain the objection. 

~Mr. Weeks: Allow- me an exce:ption. 

~-Q. Were the goods delivered to you in New York 
City or anywhere else 1 

20 

A. They were delivered in the State Armory at 
Albany, New y or~c 30 Q. And what did you find upon delivery of the 
goods1 

A. In very, very bad condition. 
Q. Well, describe more in detail what you found 

about the goods. 
A. I found that there ·were five cases-not exactly 

crates-but five pieces were badly damaged. One of 
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the crates was broken open, boards were broken, not 
just pulled off, but broken. The seventeen brac es 
which hold the legs, which was fastened on the top as 
a case formation, was gone. The four sections of 
shafting consisting of twenty-four foot, was gone. 
There were four of my main pulley brackets which 
operated the accidents that were gone. I called up 
the claim agent and asked him about --

IO J\Ir. Ridgway: I object to any statement made 
unless they show that he was the claim agent. 

Q. Whom did you make the statement tot 
A. Well, he was supposed to be the claim agent. 

He gave me the slip there that you have. 
Q. }le gave you the slip that you have here f 
A. Yes, sir. 

Mr. Weeks: I offer those several slips in eviden ce, 
20 by cons en il of counsel. 

(The papers offered are received in evidence and 
marked as exhibits for the plaintiff, P2, P3 and P 4.) 

Q. Now, I show you one paper which seems to 
have some figures on it, and ask you whether you 
received that f 

A. This was received in the Armory, the State 
Armory at Albany, New York. 

30 Q. By whom was it delivered to you f 
A. The Ame1lican Railway Expriess wagon. 
Q. By the man who delivered the goods T 
A. By the man who delivered the goods. 
Q. And I show you another marked P3, a1id ask 

you where you got tha_t. 
A. This was one piece that they couldn't find. 
Q. Where did you get it f 

Edward C. Cordcry- - Dir ect 17 
A. From the same man about three hours after. 
Q. At the time of delivery f 
A. Three hours after the first delivery. 
Q. Same man who brought the goods 1 
A. Yes, sir. 
Q. I show you paper P4, and ask you where you 

got that paper, from what man or what person, as 
far as you know f 

A. This come from the man that called the --
Q. Is that the one you referred to as the agent of 10 

the company f · 
A . As the claim agent of the company. 
Q. Claim agent of. the company. He gave yon 

that paper f' 
A. H e gave me this one and said he would look up 

ihe other stuff. 

l\Ir. Ridgway: I object, and ask that it be stricken. 

rr110 Court: Yes, what he said may be stricken. 

Q. What conversation was had between you a11cl 
the claim agent f 

l\ir. ~idgwa y : I object. There is no proof befon~ 
the claim agent, the man who delivered them. 

The Court: 1 will sustain the objection and allo-\v 
you an exception. 

Mr. Weeks: Allow me an exception. 

Q. Now, then, these goods-what o'oods if any, 
were never delivered to you f O 

' 

A. The seventeen braces, the four sections of 
sh~ft, 24-f oot, and the four pulley brackets were not 
delivered. 

20 

30 



18 Edward C. Corcle·ry-Direct 

Q. Now, won't you describe the pulley brackel B 

that were not delivered to you 7 Yon say f o'tlr of 
them were not delivered. What were they1 

A. It was a board. They run various sizes, cut 
different sizes, that the pulley would be fit on to run 
different angles; such as the belt would come over 
from the bottom, go up over the top and over the 
axle belt and down, which would cause that accident 
to happen at the proper point and at the proper tim e. 

l () Without those there, one car could come up to the 
point and wait until the other one would come, which 
would cause the col]ision; but on account of those 
pulley brackets, made and figured out, it was the only 
way that those cars would meet the point on time 
and demonstrate the accident. 

Q. Could you have replaced those pulley bracket s 
in the time that you had to prepare for this exhibit 
after getting it in to New York 1 

20 ~1r. Ridgway: I object. That 1s an improp er 
question in its present form. 

The Court: I will permit it. 

Q. Answer the question. 
A. It was impossible to replace them. · 
Q. Why "? 
A. Because it would have taken hours and hour i, 

of work to make them the first time, in order to get 
30 the proper time. It could not be replaced in a three-

day exhibit. 
. Q. I understand that these pulley brackets had 
been so arranged as to control the timing of the 
accident; is that so 7 

A. They were. 
Q. And they could not be worked out again with -

out a lot of time "l 

Edward C. Cordery-D-irect 19 
A. Proper time. 

. Q. _Did you ever get the shafting, 24-f oot shafting 
1n this case¥ · 

A. Not from the Express Company. 
Q. ever got it. What did you then do-by the 

way, did you have a. contract with the State of Now 
York7 

A. I did. 
Q. And had you also furnished a bond to the Staie 

of New York to carry out the contract 7 I 0 

:iV[r. Ridgway: I object to it as immaterial. 

Tho Court: I will p~rmit it. 

J\Ir. Ridgway : Allow me an exception. 

A. I di<l, sir. 
Q. N o,v, then, what <lid you do in order to carr 1,-

o~1t-your contract and make ihis exhibit or exhj bitio:1 20 
of the n1odel f 

. I\lr. Ridgway: I object. I think the contract 1.s 
immaterial in this case. 

The Court: I will permit it. 

l\Ir. Ridgway: Allow me an exception. 

b A. There is only one thing to do-was to try mv '"'() 
est to demonstrate the model at that exhibit " j 

Q. What did you do 7 . 

t -!1-· I arranged that I could work it by hand bv 
vino· ropes th d. ff ' . b·c}]t O 

• 
011; e 1· erent cars and moving the 

, 1 s and chmb111g underneath the section which wafi 
on y th~ee-and-a-half foot high, wipino- the floor lll >.;;) 
every ··1 th · d 0 

L me e acc1 ent would come on, and trv to ., 
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demonstrate the accident the best that could be 
shown by hand, ·which proved very much unsati s-
fact<.;ry. 

~1:r. Ridgway: I object to the last statement as 
not responsive. 

Q. What was the result of your operating it by 
hand as you have just d(~dcribed and atten~pting to 

1 O produce these accidents, instead of electricity HS you 
had planned f What was the result 1 

A. Very poor result. The consequence ·was that I 
had to build them a new model. 

Q. b~scribe what you did. What happened in 
trying to carry it out by hand 1 

A. I had to put ropes on each car, instead of the 
proper belt, hang it underneath it, pull it down by 
hand, and let one car come together, and maybe 
before it would get together it would turn over and 

20 the other car would run over it, and all differen t 
things like that, ·which it proved very much unsati s-
factory. 

30 

Q. Could you operate the cars so as to come to-
,gether and produce the accidents as planned: by 
11a11d f 

Mr. Ridgway: I object. 

The Court: I will permit it. 

A. Not as the contract called for. It was impos-
sible to do it as the electricity would do it, because it 
was so timed to work by electricity and it could not 
.be worked by hand. 

-Q. Will you proceed to tell the jury whether you 
had to have any extra hands to operate thes e 

Edw:a,rd C. Cordery-D irect 2L 
devices, and, if so, what your expenses in that con .. 
nection were 1 

Mr. Ridgway: I object. 

The Court: I will permit it. 

Mr. Weeks: I will withdraw that question. 

Q. ~Ir. Cordery, what, if anything, did you say to IO 
t~e agent of the Express Company when you de-
livered the goods, concerning the goods 1 

Mr. R.idgway: I object. There is a contract in 
evide1~ce showing the agreement to ship the goods 
and that contract cannof be changed by oral evi-
dence. . 

The Court: I will permit it. 

Mr. Ridgway : Allow me an exception. 
20 

. A. I went down to him in the morning and told 
1nm that I had a miniature model of New York that 
ha~ to be shipped that day, and looked at me a 
while, and he said, "Have you got them marl{ed 1 yt 

''Well,'' I said, '' that is what I want to find now of 
you.'' So he goes and gives me a bio· black crayon 
and tells me _to mark on each box, '~E. C. Corciery: 
Motor Vehicle Department, State Armory Albany .,() N y l ,, ' , j ew or{, and the eleven, and also mark it '' Show 
goods.'' So I asked him when he was comino· up 
after it, and he said it was impossible for hi~ to 
monkey with it at that time; that if I brought an 
expressman down there with it, he would see that it 
got off. Well, I called up another expressman and 
he come up there in the afternoon and got hold of 
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the model and took it down to the American Railw ay 
Express office. He then said, '' Take , it over to Lake 
and Risley and get it weighed,'' and we goes over 
thore with it, and he brings it back with the receipt 
stamped on, looks it over, and says, '' Take it over 
to the Reading Railroad and I will be right over. ' ' 
So I takes it over to the Reading Railroad and after 
eight or nine minutes' wait for the train to come in 
he said, "We won't bother taking it off your tru ck 

l O now. Go right to work and back up to the train and 
shoot it in." All right. The train came along and 
away went the car,· backed up against it, and he 
looked at each piece as he was takjng it off of the 
truck, marked ! it and put the labels on it hims elf 
right at the car door. 

Q. What did he mark on it 1 
A. Well, he put the bills on, that's all, as it went 

through. 
Q. All right. 

20 A. And then that was the end of the shipment un-
til it got--

Q. Did he make any statement then to you or to 
anyone else there about the goods at the time they 
were being loaded 1 

J\1r. Ridgway: I object to any statement that he 
may have made. 

The Court: I sustain the objection. He could not 
30 bind the company by any statement he may have 

made. 

Q. What was the condition of the goods as you 
delivered them to the expressman 1 

A. In good conditions. 
Q. Were they properly crated 1 
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Mr. Ridgway: I object. 

A. They were. 

~Mr. Weeks: Strike it out. 

Q. Did you supervise the crating1 
A. I did. 
Q. You are sure the goods were in good conditio11 ·i 

Mr. Ridgway: I object. 
clnsion. 

Mr. '\Veeks: Withdraw it. 

That calls. for a con-• 

Q. Now, state what expense you were put to, or 
what expense you incurred in showing this exhibit 
by hand as you say you operated it f 

J\1r. Ridgway: I object to that. 

Q. Have you :finished naming all the goods that 
were lost 1 

A. No, sir. 
Q. What other goods were lost that you have not 

mentioned? · 
A. Well, the lost parts-does that include the 

damaged parts 1 
Q. No; that were not delivered at all. 

I l) 

20 

l 
Ar.t·That includes that lost parts-pulley brackets, 30 

· s 1a 1ng. · 
Q. ~nd the various scenes and sections, were they 

all delivered, all of the sections of this model 1 
A. The s_ections were delivered as they were 

crated, but it was the condition they were in. 
. Q. What was the condition of these - various sec-

bons 1 
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A. Well, some of the buildings which we made up, 
outlined on the compo-board, were properly crat ed 
and wrapped with paper-the ~painting 's were 
scratched up and holes punched through them, one 
of the crates; and the one main crate of all, which 
was the mountain scene-the mountain scene is very 
hard to make, and in order to make it right it must . 
be braced properly in back, or otherwise you get no 
effect as a mountain scene. 

Q. What did it show~ What accident ~ 
A. It was made up so that an automobile could 

run through the mountains and run down from the 
station and across the tract, just as a train would 
come through the tunnel, 'coming together and caus-
ing a railroad accident with neglect of the drive r of 
the automobile. 

Q. Causing an accident between the railroad train 
and the automobile~ 

A. And the automobile. 
20 

1'Ir. Ridgway: I object. 

The Court: I will permit it and allow you an ex-
ception. 

l\1r. Ridgway: Allow me an exception. 

A . ( Continuing) Well, after I found out there was 
only one thing to do, to patch it up and try to work 
it by hand, I had to get some extra . help. The first 

3o thing I did was telephone down home to tell the Mrs. 
which was my wife, to come up. 

Q. What did you have to do to operate it1 What 
did you have to do to operate this by hand 1 What 
exp ense ~ · 

A. The exti~a expense, you mean, for the ent ire 
accident~ 
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Q. Extra experise. 
A. '1,he extra expense for operating that model hy 

hand was $115.69. · 

1'Ir. Ridgway: I object. That is not the measure 
of proof. It is what would be the reasonable cost ' and we are entitled to an itemized statement rather 
tha n a lump sum. 

The Court: Well, you can cross-examine on it 011 l O 
the details of it. ' 

Mr. Ridgway: Allow me an exception. 

Q. How much was it~ 
A. $115.69. 
Q. And that was made up how~ 
A. For help and expenses of the help. 
_Q. Would you have had any of it in connection 

w~th your exhibit if you could have operated it elec- ZO 
tncally~ 

A. No, sir. 
Q. Now, then, you told about a contract with the 

State of New York. Did you then--

Mr. Ridgway: We object to the offering of that 
contract. It has no relevancy or bearing on the case. 

Q. What did you do, if anything, to carry out your 
0?n_tract with the State of New York after the ex- 30 
lnb1t-- 1 

A. Built a new model. · 
Q. After the exhibit of this particular· model by 

hand~ 
A. Buil~ them a new model. 
Q. And can you tell what that cost f 
A. Yes, sir. 
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l l l 

2ll 

Mr. Ridgway: I object. That is not the proper 
rneasure of damage. The proper measure of damage 
is the cost of replacing them, not what it would cost 
to make a whole new model. 

rrhe Court: I sustain the objection. 

Mr. Weeks: Allow me an exception. 

Q. What was the value of thes~ brackets which 
you say were lost, these pulley brackets~ What was 
the value of those brackets 1 

Mr. Ridgway: I object. I don't think this witness 
is qualified to testify to it. 

rrhe Court : I will permit him to say if he knows. 

A. The value of those brackets 1 
Q. Yes. 
A. Is the value of the entire model. 
Q. What was the value of the entire model ~ 
A. Because it was impossible to work the model 

and that is why the brackets were worth the full 
value of the model to fulfil the contract. 

Q. What , was the sale price of this model 1 
A. $1,375. 

30 
11r. Ridgway: I object. 

11he Court: He has answered it. I sustain the ob-
jection, but it is on the record. 

M R . d Then I ask that the answer be .._ r. ,1 gway: 
stricken. 

11r. Weeks: Well, let it .be stricken. 

Edicard C. Cordery-l)irect 

Q. What was the value of the model to you 0! 

Mr. Ridgway: I object. 

The Court: I sustain the objection. 

1vir. Weeks: Allow me an exception. 

The Court: You may have it. 

27 

10 
Q. Did you say without the use of the brackets 

pulley brackets that you referred to, the model wa~ 
useless 1 

Mr. Ridgway: I object. He has already 
swered that two or three times. 

The Court: Well, he may repeat it. 

an-

A. Without the pulley brackets and the shaft the 20 
model was useless. ' 

The Court: How much would it cost to reproduce 
the pulleys and shaft that were lost 1 

The Witness: That is a hard thing to say, Judge; 
bec~use they had to be worked on and experimented 
until you got the proper timing and the proper sizes 
to . work upon. You couldn't go righf to work to 
build new one_. You had to start in at the bottom 30 and figure the time. Some would take a short time · 
others would take two or three days for an accident 
to hook up, to work on a proper time. 

Q. What is your best judgment about the time 
that would be necessarily involved in making these 
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brackets and placing the pulley brackets to time the 
nccidents as you had done 1 

A. Well, the time to do that-everything had to 
be torn out, and while you were doing that you 
n1ight as well build a whole new accident, a whole 
new scene, because the condition of the model com-
ing back was as bad as it was going. 

Q. In other words, the important thing was the 
IO construction of these pulleys to precipitate the ac-

cident 1 

Mr. Ridgway: I object. It is leading. 

The Court: I sustain the objection. 

Q. Now, tell us. how much time, according to your 
best judgment it would take to replace these pulle y 
brackets that were lost 1 

A. That is a thing that cannot be answered, be-
ZO cause you don't know how long it would take to re-

produce them. 
Q. Can you say pow long it would take to re-

produce the whole model 1 

Mr. Ridgway: I object. 

Q. What was the value of the shaft that was lost 
in this case t 

A. It was not the\ value of. the iron shaft. It was 
?O the value of the work that it did, which led up to 

the value of the model. 
Q. And you say that the pulley .brackets and the 

shaft were the value of the model 1 
A. Yes, sir. Without them the model was no 

good. 
Q. How much was the model worth to you 1 
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l\l[r. Ridgway: I object. 

The Court: That is objectionable, J\IIr. Weeks. 
He may say it was worth a million dollars to hirn. 
He has already testified it would cost $1500 to re-
produce it, Qr something like that. 

Q. How much do you say that the _ shafting that 
was lost and the pulley brackets to which you have 
referred here were worth to you 1 I 0 

J\Ir. Ridgway: I object. 

The Court: I sustain the objection. 

J\1r. Weeks: Exception. 

The Court: How much would it cost you to rc -
11roduce it 1· 

The Witness: The model 1 

The Court: Yes. 

~Che Witness: It cost me over $1500. 

Q. Did you reproduce the model 1 
A. Yes, sir. 

J\1:r. Ridgway: I object. It is immaterial. 

Q. Was it necessary to reproduce it 1 

:Mr. Ridgway: I object. 

A. It was by bond. 

20 
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Q. And you furnished them .how many models 111 
all, to the State of New York 1 

:Nir. Ridgway: I object to that as immaterial. 

The Court: I sustain the objection . ·. 

Q. I show you a photograph and ask you what 
that is. 

IO A. That is a picture of the first model. 
Q. Is that a fair--

l\1r. Ridgvi7ay: I object, unless it. is off ere~ in 
evidence, and I would like to see 1t before it 1s 
offered. 

Q. W11at does the picture represent 0? 
A. It is a picture of the model. . _ 
Q. Is it a fair representation of the n_iodel as it 

20 was set up in New York City-I mean 1n Alban y, 
New York. 

A . It is a picture of the model as it was in Alban y, 
New York, but unsatisfactory. 

Q. After it was delivered to you_ in Albany 1 
A. Yes, sir, after it was repaired to the best 

possible. . _. 
Q. And it is a fair reproduction of representatio n 

of the model there delivered or set up 1 
A. I don't get ,that word "fair." 

JO The Court : Do you object to the photograp h 
goin_g in evidence 1 

1\1:r. Ridgway: We have no objection to it. 

(The photograph is received. i1;1. evidence and 
marked as an exhibit for the plaintiff, P5.) 
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Q. Have you told us all of the items of expense 

now in trying to operate this exhibit by hand 1 
A. I told you the extra expense . \Vhat did yo11 

pay for expressage 1 
A. To Albany or from Albany 1 
Q. Well, what did you pay to Albany, do you 

know 1 
A. I don't quite remember. Twenty-eight or 

thirt y ; something like that, I think was the expres-• 
sage it took, because that is what I was figuring. I 0 

Q. Can you tell by looking at the pa per P21 
A. $24.37; yes, sir. 
Q. $24.37, and what did you pay on the return of 

the model to Pleasantville 1 

l\Ir Ridgway: I object. 

The Court: I sustain the objection. 

Q. Exc ept for th e damage that happened, were 20 
you to take the model to Pleasantville 1 

l\Ir . Ridgwa y : I object. 

The Court: I sustain the objection. 

.Mr. Week s : Allow me an exception. 

The Court: You may have it. 
Q. Any other items of expense in operating this .;() 

machin e that you think of:1 
A. No. 

Mr. Ridgway: I object. 

The Court: I will permit it. 
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:!Yir. Weeks: Cross-examine. 

Cross-examination. 

By Mr. Ridgway: 

Q. Mr. Cordery, what was the composition of tho 
mountain scene? 

A. Well, it consisted of everything that was nec-
1 O ossary to reproduce a mountain scene, such as 

asbestos, paper, glue, wire, wood, nails, paint. 

The Court: What was it made out of ? What was 
the main thing, wood, com po-board, or what T 

The Witness: Asbestos and paper and glue in 
back of the f orm8. The forms were made up first to 
give the reproduction of a mountain view. 

20 Q·. Is this some of the material that was made up 
of, lYir. Cordery, the material in this box? 

A. That was some of it. That was patched up. 
Q. That is the material it was made of? 
A. Yes, some of it. 

1\1:r. Ridgway: I offer this material for identifi-
cation. 

(The offer consistino· of wooden box with con-
' 

5 h·b·t 
30 tents, received in evidence and marked as an ex 1 1 ·, 

for the defendant fo-r identification, D2.) 

Q. What kind of pulleys were these that you wer e 
talking about, lYir. Cordery? 

A. Different kinds. 
Q. Where did you buy them 7 
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A. I had them made at Lake & Risley 's and I 
bought some at Atlantic City. 

Q. Wooden pulleys or iron pulleys ? 
A. Wooden, for to prevent noise in the model. 
Q. How many of these wooden pulleys did you 

have to have made at Lake & Risley' ·s before yon 
finally got one that you could use ? 

A. I gave the order that I wanted and th en 
worked the pulleys up to where they belonged. 

Q. vVell, now, this model that you ref er to, wh at 1 () 
were the buildings made of 7 

A. l\Iade up of compo-board, th e same as the 
scenery is made, of that kind. 

Q. Were they made in a. straight sheet of comp o-
board and the scenery painted on it ? 

A. Straight sheet of the top cut, to represent th e 
top cornice of a building, and then the scener y 
paint ed on it, formed up into four squares. 

Q·. Were the pictures painted on the side 0? 
A. Not exactly pictures. The windows. 
Q. The windows and the doors T 
A. To represent the buildings. 
Q. You didn't have to do the skyscrapers and 

buildings over when you made this model, did you ? 
A. What ? 
Q. You didn't have to make the skyscrapers and 

mountain scenery over when you built this model? 
A. Which model, sir? 

2() 

Q. You said that you had to rebuild it because you 
didn't have any pulleys? 30 

A. Not exactly built those, no. 
Q. You didn't have to do it? 
A. Not the pulleys-not the new buildings, no. 

They had to be torn apart and rebuilt in the con-
dition of the new model. 

Q. These automobile accidents happened in th e 
streets, didn't they? 
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A. Yes, sir. 
Q. You didn 't have to move the buildings to do 

that1 
A. They couldn't be on the pavements. . 
Q. What was there in the bottom of the floor or 

this model in which you say you put pulleys, and 
springs along there 1 

A. Grooves cut in the floor; but pulleys placed for 
the-- ·t i 

IO Q. AH you bad to make was your floor, wasn't 
A. No, indeed. The floor has nothing to do with 

the pulley brackets. 
Q. That is where your pulley brack~ts ar_e 7 
A. Which causes the accident wluch due~ts the 

accident straight but that has nothing to do with th e 
pulley brackets. 

Q. What are the pulley belts composed of 1 
A. Strong pieces of board. 
Q. Were any of these pulley brackets made of 

20 iron fj? 

A. Oh, no; just had iron braces to hold the pulle ys 
so they would not slip off. 

Q. What instructions did you give to Lake & 
Risley for th e making of these wooden belts 1 

1-L I told him how many pulleys I wanted an~ told 
him to o·et them out as quick as he could; that 1s all . 

0 • 1 Q. Did you give them any p_art1cu ar measur e-
ment, any particular angle at which they were to be 
made 1 • ·t 

A. Two and a half inch pulley with' a curve 111 1 • 3o Q. There are lumber mills in Alba .ny1 
A. There was. 
Q. Why didn't you go to a lumber 1?ill in Alban y 

aud ask for this same kind of pulley 111 Albany 0! 
A. Because I had three days including the ex-

hibits to make good and it was impossible to re-

Edward C. Cordery-Cro ss 35 

pro duce that goods and to time it to do the work in 
two days. 

Q. Did you go to a lumber mill in Albany 1 
A. I did not. 
Q. Then how do you know you couldn't reproduce 

it in that time 1 
A: Because it to·ok me longer to make it up in th o 

beginning new. 
Q. You don't the pulleys 1 
A. I don't make the pulleys but I time them. l 0 

. Q. You testified on your direct examination hy 

.Mr. Weeks that it took two or three days to adju st 
those pulleys 1 

A. To adjust them. 
Q. Do you mean to say that you sat down at one 

pulley for two or three days and just adjusted it? 
A. I niean to say that I sat eighteen or ni11eteen 

h~urs one time, falling .asleep over the top of th e 
window, to try to get that accident adjusted on time. 

_Q. Then it was your falling asleep over th e 20 
w111dow that took so much time 1 

A. I mean the table. No, it took the proper ti me 
to adjust. It was very tedious and hard work 
which anyone could not have done. ' 

Q. Well, you could have had those pulle ys re-
placed in a mill in Albany 1 

A. I could have had those pulleys replaced in a 
mill in Albany, but not put on the place the y be-
longed. 

Q. If you got a pulley and someone in Alban y 30 
could put it the same place that you put it befo re 
you sent the model, why wouldn't it work then 1 

A. Because I had no idea of where those pull eys 
went. The pulley brackets had not been deliver ed 
and there was more than one pulley on the bracke t . 

Q. pid you have to have pulley brackets con-
nected 1 
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A. I did . . 
Q. Now, as a matter of fact those pulley bracket s 

wouldn't work in Schenectady, would they 1 
A. They wouldn't what 1 
Q. Those pulley brackets wouldn't work on the 

second model in Syracuse 1 
A. They wouldn't work on the second model in 

Syracuse 1 

IO irr. We eks: I object to Ct as not being prop er 
cross-examination. 

The Court: I will permit it. 

Q. Those pulley brackets wouldn't work when you 
had your model in Syracuse, would they 1 

A. They were not the same pulley brackets. It 
,:vas a different lay-out altogether, I know that, from 
what it was before; and they did work in Syracu se. 

20 ·Q. These mountain scenes you had made-mou n-
tain scene in Albany 1 

A. I patched it up. 
Q. Well, that is all the work is, patch work, isn 't 

it 1 
A. If yov. call it paceh work. That is what the 

money takeB-L .~ to ,Io patch work. 
Q. Well, you had had mountain scenery in Alban y 

for the exhibit1 
A. I had the background, but not in working order. 

30 The railroad accident didn't work as it was first laid 
out. 

Q. ~l1hi.s 1nodel worked well enough for the New 
York Commission to pay you for it 1 

A. Did they receive it 1' 
Q. I a.m asking you. 
A. ~L1hey paid me by contract so much in the begnt -

ning of it before a piece of work was done. 
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Q. Didn't they pay you over fourteen hundrc•d 

dollars 1 
A. Not for that model, no. 
Q. How rnuch did they pay you for that model'? 
A. 'rhat model left a balance of $200. 
Q. 11hey paid you $11751_ 
A. Yes, at different times of making H. 
Q. Then you received $300 and some at a la { <ff 

date 1 
A. At different times; yes, sir. I 0 
Q. Well, how much did you receive altogether 

from the New York Commission for this model 1 
A. I never figured it up. 
Q. How do you arrive at the damages 1 
A. Because it took two models to get the price 

what I got from them. 
Q. Now, the only thing damaged according to your 

testimony are the two brackets-the four bnwkeiR 
which were wood and the iron shaft, a11d braces 
around the bottom of the mountain scenery1 20 

A. And a few automobiles and minor thjngs that 
have not been mentioned in here. 

Q. Well, you didn't mention them on the hEiaring-
on discovery before trial either, did you! 

A. I was not asked. 
Q. You were not 1 
A. Not as I remember. 
·Q. Weren't you asked whether there were any 

damages outside of those which you have just testi--
fied to 1 30 

A. Yes, but I was told to keep quiet because it ·was 
not-that was right by yourself. You told mn it had 
nothing to do with it. 

Q. About the automobiles 1· 
A. About the other different things, of the return-

ing shipment, as it come back, in the condition it 
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co1ne back in; you told me it had nothing to do with 
H. 

The Court: Did you get more from the New York 
Commission than the contract called for out of yonr 
two exhibits. ' 

The Witness: No, sir, not what the c~ntract called 
for; because the expense money they allowed me had 

1 
t) nothing to do with the contract. 

20 

The Court: How much did the contract call for 1 

The Witness: $1375. 

The Court: And you got $14001 

The Witness: $13751 for the two of them with ex-
penses. 

The Court : How much expenses 1 

The Witness: The expenses was in the neighbo r-
hood of about $200. · 

The Court: You got about $1500 out of it 1 

'i1he Witness: Very near for the two models. 

Q. Now, you gave an item of $115. What did that 
30 consist of 1 Those ar ·e expenses in Albany1 

A. Well, that first consisted of trolley fare, taxi 
fare, to looking up different materials. It consist_ed 
of the railroad fare to bring me-to bring my wife 
up to Albany to help me out; because she knew the 
different things; it meant her board there; it meant 
her meals there, and the boy. It meant another man 
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1 had working for me for five days. It meant the 
retur n fare to Pleasantville of the model. 

Q. This includes expense of your wife and family? 
A. Not my family. 
Q. Well, you said a boy. 
A. Well, she had to bring him. It also included 

three days loss of pay which she lost from teach-
ing school, which she had to take off. 

Q. Is she here today 1 
A. ,She is here today. I 0 

Mr . Ridgway: If your Honor please, I think if 
that is what that $115 item is composed of, it should 
be str icken. 

The Court : No. I ,vill permit it to remain. 

Q. Did the motor vehicle department give yon tho 
$200 to bring your wife and family up 1 

A. Had nothing to do with my wife and family. 20 
Q. How much was the carfare to Albany1 
A. The carfare I th1nk was $10.06. 
Q. 10.06. That was the board and Albany fare 

for you and your family 1 
A. My family had nothing to do with mine. 
Q. Didn't you say it included the board 1 
A. For her alone. That is on the ~xtra expense. 

My expense has nothing to do with that $115.69 or 
$.66, whatever it migl1t have been. 

~() 
The Court: If it was necessary for you to build 

the whole new model why did you go to the expense 
of bringing back your first model 1 

·rhe Witness: Because I used as much of that old 
model as I possibly could, or otherwise it would 
have cost more. The first model cost more than tho 
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contract price and the reason the first model cost 
more was that it might be exhibited and bring more 
business from the other Commissioners over there. 

The Court: It cost more fo repair it than it 1lit1 
· in the first place 1 

rrhe Witness: Not exactly to repair it, but it was 
with the extra expense in Albany and the repairing. 

10 I had the repair list after I w_as told not to _say_ jnst 
now when I was asked what 1t cost to rebuild it. 

' 
The Court: Well, that is what we are trying to 

get at. 

rrhe Witness: I know the price of the rebuilding 
of the model. 

The Court: What did it cost 1 That is the mca-
ZO sure of damage. 

The Witness: The seven weeks' work with over-
time was -$665.26. The extra parts-extra ma-
terials and expense was $,531.98, with $115 and a 
few cents lost on the model, was the total price of 
rebuilding of tlrn t model. 

The Court: How much does that make alto-
gether1 

30 The Witness: "'\Vith the $,200 lost on the contract, 
which I got $1175 for, made a total of $1511.90, 
some cents. 

The Court: It cost $1300 to build it in the first 
place 1 
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The Witness: In the first p1ace. 

The Court : And $1500 to repair ii 1 

41 

The Witness: Yes, b11t the idea was I had to use 
the old parts and in order to tear out the old parts 
I could have went and bought new; but I was tol(l 
by the American Railway ai1d Express agent to use 
the parts. 

Mr. Ridgway: I object. 

. Q. You say you spent seven weeks time repair-
1ng 1 

.A. Yes. 
Q. Your time 1 
A. My time. 

IO 

Q. !s that your value put on the seven weeks' 
time, $665.261 
. A. The amount of hours in that seven weeks; yes, ZO 

sir. 
Q. That is, you are figuring--
A. At $1.50 per hour; yes, sir. 
Q. That is over one hundred dollars a week isn't . t 61 ' 1 . 

A. For the amount of time. The ordinarv me-
chanic gets $1.50 an hour. Can he come in ~;1d do 
the same kind of wor k1 

Q. How many hours did you work a day1 
. A. Sometimes eight, sometimes six, sometimes 30 

eighteen and nineteen at the end of the model in 
order to get it completed in time to get up there, 
and even on Sunday it means double time. 

Q. And you are charging all that to us, are ,. you 1 
A. Who ~lse would I charge it to 1 Some body has 

to pay for 1t. I haven't got it. I lost it. 
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Q. Well, yon got $1500 in the beginning, didn 't 
vou? ., 

A. For one model. 
Q. Sure. You didn't nsc any of the first mo<lel 

on the second model 1 
A. I did. 
Q. How much did yon use on the second model ? 
A. All that could be used. 
Q. Did you use the automobile s and the perso11s '1 

1 l 1 A. Some of them, and I re-dressed the first one. 
Q. How many persons did you have to re-dre ss ·¥ 
A. All that I used on ·the secona model. 
Q. How many were they ? 
A. Well, that is-the numbers can't be given. 
Q. Was it five? 
A. Five? 
Q. Yes. 
A. More like five dozen. 
Q. Well, was it five dozen ? 

2l l A. And some more. It is hard to tell the pric e. 
Q. Well, was it five dozen? 
A. I can't answer the full amount of --
Q. \Vell, how do you arrive at the cost of char ~-

ing us the second time if you can't arrive at what it 
cost you ? And how many you had to do ? 

A. It didn't cost me to re-dress the dolls and fix 
them up. We don't count that. You have my list of 
what the materials cost me. 

Q. You mean the list :Mr. Weeks sent you-o r 
30 sent the American Raqway Express? 

A. (No answer.) 
Q. What other expense was there besides dre ss-

ing the dolls? 
A. A lot of new parts. 
Q. Well, did you have new parts? 
A. Well, it needed new backing, new boards, as 
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you call them; change of the stre ets and the pave-
ments. 

Q. That was not damaged 1 
A. Not when it got there; but it was damaged 

when it got back. 
Q. That is what you are claiming the damage for, 

for the damage coming back from Albany ? · 
A. It ha,d to be replaced. 
Q. Is that what you are-is that what you arc 

?oing, claiming the damages because of injury com- IO 
1ng back from Albany to Pleasantville 1 

A. I am claiming the damage for the entire model 
that was damaged, going and coming. 

Q. Going and coming 1 . 
A. Yes, sir. 
Q. And that is what you base your figure on? 
A. Yes, sir. -
Q. Did you try to get the shaft, the iron shaft in 

Albany? 
A. I tried to get it from the so-called man-claim ZO 

agent; yes, sir. 

1i1r. Ridgway: I ask that that be stricken. 

Q. Did you try to get it in any blacksmith shop or 
any place in Albany? 

A. It was impossible. · 
Q.-Where did you get that .iron shaft in Atlantic 

City? 
A. Now, I don't know; because I bouo·ht it among 30 

other things in different places. 
0 

.. 

Q. How many models of New York did vou 
make ? " 

A. Two. 
Q. And you can't remember how much the shaft 

in this particular model cost? 
A. The second model didn't use the same kind of 
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shaft as in the first mod el, and didn't use tho same 
arrangmnent as th e first one. 

Q. '11heref ore, ·was th e second shaft differ ent 
from the first "? 

A. Altogether different. 
Q. vVell, how ? 
A. Because it ran different, and was made of 

pipe instead of --
Q. How much did that cost? 
A. That only cost me ten cents a foot. 
Q. 24 foot; that is $2.40 it cost you for that sha ft? 
A .. But it was not 24 foot. 

T·he Court: If this first model ran-it was per-
fect, wasn't it ? 

rrhe "\¥itness: Yes. 

2 
The Court : Why did you change all the design i 11 

0 making the second ? 

The Witness: Well, I will tell you, J udgc. II erc 
is the idea; when the mod el come back it ·was snp-
posed to l;)e sent back to rebuild and be put in per-
fect condition as it was before. When it arri ved 
back the platform, it was called, the top,-thero was 
holes punched into it and badly damaged. 

The Court: But you don't answer my question . 
30 Why didn't you use the same design? 

The Witness: Your whole bases had to be tor n 
out, all those tacking and all those pulleys on the 
top and guides had to be torn off, just the same as 
-rebuilding a new table. I notified the motor vehicle 
department that that had all to be done, so they 
made a few new plans of what they would like on 
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the new model and there is where the price romc 111 
over $1375, by making those changes over the other 
contract. Being it was tore apart they thought I 
might as well make it that way. 

Q. Now, you tought piping at ten cents a foot 1 
A. Yes, sir. 
Q. Did you try to get pipi_ng in Albany "? 
A. No, I didn't try to get it becau se it was no use. 
Q. You made the mountain scene, didn't you "! I() 
A. I patched it. 
Q. And you used it 0? 
A. Temporarily. 
Q. And you were paid $1175 for it 1 
A. Not at that time. 
Q. Well, at some time 0? 
A. At different times the model was beino· built-

not rebuilt but built. 
5 

Q. By the time you were exhibiting your model in 
Albany you had $1175 for it, didn't you 0? 20 

A. I did. 
Q. Now, when you took it to Syracuse you didn't 

operate that by electricity, did you? 
A. I didn't? 
Q. No. 
A. Oh, yes ; I did. 
Q. Isn't that the - reason the New York Commis-

sion wouldn't accept it ? 
A. They did accept it in Syracuse. 
Q. They accepted it because they paid you all the ~\l 

money? _') -
A. Didn't tell me that. 

. Q. T~ey had paid you all the money by the time 
it was 111 Syracuse? 

A. No, they had not. 
Q. How much did they owe you ? 
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A. The last payment on the contract for the first 
model. 

Q. How much was that 1 
A. That was I think $175 or $180. 
Q. Then the ~;300 was on the second model, wasn't 

. t OJ 1 . 
A. The $3001 
Q. Yes. 
A. There was $125 paid on the second model; that 

IO was the extra part; $125. 

(Recess at 1.45 P. M.) 

AFTER RECESS. 

Eow ARD C. CoR.nEnY, recalled. 

2l) Cross-examination. (Continued.) 

30 

By JYir. R,idgway: 

Q. "\Vhen was the Syracuse Fair to be held, :Mr. 
Cordery 0? 

A. In March; but the dates I got twisted. 
Q. The Syracuse fair 1 
A. The Syracuse fair-no-, sir ; no, sir. I am 

wrong. In August. 
Q. When was the fair in Albany over 1 
A. The ,Safety Congress 1 
Q. Yes. 
A. It was in March. 
Q. Fifteenth of March 1 
A. No, 11th, 12th and 13th. . 
Q. But it was over on the fifteenth of March f 
A. It was over on the fifteenth of March. 
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Q. Now, you didn't need this new model until 
August, did you 0? 

A. No, sir. 
Q. How many months is it from the fifteenth of 

:March to August 1 
A. Eight months-six months . 
Q. Six weeks 1 
A. Six months. 
Q. And you didn't need to charge this double time 

on Sunday for working on this model if you had six I 0 
months to make it in 1 

A. I only charged for double time the last two 
weeks which was necessary to ,vork on Sunday. 

Q. But you had six months to make this model "? 
A. Yes, but I didn't have the money to make ·it. 
Q. vVhat did you clo with $1175 you o·ot from the 

Commission ? 
0 

A. That went on the first mode1, which didn't 
cover the full expense of it . 
. Q. That is the reason you are charging up double 20 

time, because you didn't have any money 1 
A. No, not exactly that. It was the time that I 

really put in it. 
Q. Wh? did · you have to work on ·Sunday and 

charge tlus double time and overtime and work nine-
teen hours a day if you had six months to make it in 1 

A. I didn't have six months to make it in. , 
Q. That is what y:ou just told me, didn't you 0? 
A. There was six months in that time, but it didn't 

leave me six months to make the model. ~O 
Q. Well, how long did it leave you 1 · 
A. Seven weeks. 
Q. What did you do after the fair which ended 

on March fifteen in Albany 1 
A. Went back home to my shop. 
Q. And the fair in Syracuse didn't start until 

August "? 
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A. No. 
Q. And you say that is six months? 
A. Yes. 
Q. Now, hov,r much did the painting 011 this n1odel 

cost1 
A. Which model 1 
Q. The model you are claiming damages for "? 
A. The painting according to the painters cost 

$125. 
l O Q. Who was the painter? 

A. I don't know him by name but I tell you where 
his place of business is. . 

Q. Will you tell the jury where his place of busi-
ness is? 

A. It is in Pleasantville, right this side of the 
Orange Drug Store. 

Q. Do yon know his name, would yon know his 
name if you beard it? 

A. Yes. 
20 Q. Is 1i 011 .l\fnin Street Jt 

A. It is on Main Street. 
Q. Right next to the drug store 0? 
A. Right next to the Orange Drug .Store. 
Q. Is his name JVIr. Orme? 
A. Mr. Orme is the gentleman's name. 
Q. You testified in your preliminary exan1inatio11 

before Mr. Voorhees that you paid him $75? 
A. No; I did not. 
Q. How much did you pay? 

30 A. I told him his price was about $125. _ 
Q. Now, as a matter of fact he only chaiged $88, 

didn't he? 
A. Not that I know of. 
Q. And you only paid him $44 and some cents, 

didn't you? 
A. I only paid him $40. 
Q. Didn't you testify in your hearing before J\fr. 
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Voorhees, discovery before trial, that yon paid Ji in 1 

$75? . 
A. I don't ren1ember saying I paid 1r1m *75; 110. 
Q. See if I can find that testimon y and refn .2,·!1 

your memory. You say that man's name was -:\Ir. 
Orme? 

A. I think it was. 
Q. Do you remember when I asked you this qne~-

tion before Mr. Voorhees: '' Q. ""\Vhat was i.he cost 
of painting the model and how do you arrive at l ( 1 

$125?" and your answer was "What ,vas that 0ef" 
And my question was: '' Q. Cost of painting the 
model?'' The answer was : ''New model 1'' '',,Tell 
whichever model this refers to, how much did you 
pay him?'' '' Paid him more than I should pay him 
on a job.'' '' How much did you pay him?'' '' I paid 
him $125-- I paid him $75 and the rest I owe him.'' 
Do you recall making that statement before .i\tir. 
Voorhees in the prelimina1·y hearing "? 

A. I don't remember that; because I kno,, r I only 2(l 
paid him $40. 

Q. Then you were mistaken in this hearing that 
you only paid him $75? 

A. If I said anything like that I must have been 
mistaken; because I knew that I only gave him $40. 

Q. Do you see Mr. Orme in the court room now l 
A. I do. 
Q. W ~uld that have any effect on changing your 

testimony from $75 to $40? 
A. It would not; because I can give you the entire 30-

price of the whole painting. 
_ Q. Now, in which crate was the iron shaft that 
you refer to? 

A. It was on the top of the legs, of the brace s. 
Q. Will you describe that crate? 
A. You mean outside of it or inside or both ? 
Q. Both. 



50 Edwa1'd C. Cordery-Cross 

A. Well, the crates had legs three-and-a-half foot 
high, which comp leted the shtnd, with the sevent een 
braces on the top, with a piece of one by four yell ow 
pine across and down the side and fastened to the top 
of the legs forming a brace to hold it there, with the 
iron shaft in the middle of it, with a one by four yel-
low pine board--

Q. Are you testifying the way it was set up or as 
it was in the box? · 

I() A. I am saying as it left my place. 
Q. All right. Proceed. 
A. On the ends of it was a one by four yellow pine 

board to keep the shafting from slipping out. Th ere 
was one by four yellow pine boards which is used in 
all era tings, down the sides of the legs to hold them 
in shape so they would not b2 working loose or get-
ting lop-sided. Ther _e was an inside brace run fr om 
the top of the crate down to the bottom in case it 
would be hit on its end to keep from breaking loose. 

20 That was the entire crate. 
Q. Who made the crate? 
A. I made it myself. 
Q. How much space was between the boards? 
A. Between the boards? 
Q. Yes. 
A. A space of a board; from four to six inch es; 

because there was nothing in there t<;> be punctured in 
any way. . 

Q. Was there anything to hold these iron rods 111 
place? 

30 A. Yes, the sides of the stripping and the ends on 
the board. They couldn't move. 

Q. You took this shipment to the American Ex-
press Company's office in Pleasantville, didn't you 1 

A. I had to. 
Q. Well, you took it there, didn't you 0? 
A. Yes. 
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Q. When you took it there what did you say? 
A. Told him here was the shipment. 
Q. Is that all you said? -

51 

A. That was all was necessary becau se 1 ·wn tl L: ll, 
ing with him that morning. 

Q. Is that all you said? 
A. That is all I was saying to hjm because J rnndc 

arrangements in the morning with fiim. 
Q. What arrangements did you n1akc iu 1hc n1on1-• 

ing1 I 0 
A. Well, as I told you once before, I \\'(mt <lo-wn 

to him about eight-thirty or nine o'clock in the morn-
ing and told him that I had a miniature mo(lel of 
New York City that had to be in Albany b:-Y the 
tenth, and ·asked him if I shonlll-~nd a sked hin1 
what I should do about it. He said: "Isjt marked?' ·j 

I said: "No." He said: "Well here is a craY011. 
rrake it up and put the name ancl address on it ··and 
how many pieces is in that shipn1ent,'' ,vhich -was 
eleven, and the value of it nnd ·what it is, ,vhich he 20 
told n1e to say: '' Show goods . '' I then got the ex-
pressman when he refused to come after it , \vhcn ho 
told me to go get a man for myself and bri11°· it down 
to him and he would see that it would b; sent on 
that train; because he didn't have time 1o monkcv 
with it. I goes and gets my expressman and tell:':l hi~1 
to be up at that time. When he came up thcfe I 
handed him the crayon and told hin1 ju st wbr:t L~e 
American Railway Express agent told mG to c1o m1cl 
had him address it and marked it:· "Sh ow goods/' 3(} 
and take it down with me. 

Q. Then you don't know whether '' Show goodi:i 1' 

was marked on that box? 
A .. I do, because I was rig-ht on the side of h:111 

when he was writing it. 
Q. Did you tell the expressman that you haJ t Ii~ 

c-ontract in Albany 1 
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A. I did several times when he delivered stuff to 
me, when he delivered the little automobiles and dif-
ferent things. 

Q. I mean, ditl you tell 1\!Ir. Fleischauer, the rep~ 
resentative of the -American Railway Express, that 
you had a contract with the New York State Com-
mission 7 

A. Oh, I dic1, and I told him if he didn't hand~e 
that with care I would lose my contract. That is 

I() why he told me to mark it '' 1Show Goods.'' 
Q. That is all was on it, "Show Goods 7" 
A. On those plain crates, yes; but the crate tl~at 

had the mountain scenery was marked '' Handle with 
care. This side up.'' And you could see what every-
thing was because there was a space. 

Q. Well, that was a very fragile substan~e 7 
A. -Certain ly was. That was the first piece that 

he spoke of. . _ 
Q. You had that mountain scene_ packed-it_ was 

20 put in the crate and the crate built around 1t by ' . ' you. • 
A. With braces to hold it three and a half t~ fo1:H 

inches away from the crate so it would not give 111 

any way or would not touch the side of the era rn. 
Q. That substance that the. mou?ta~n scene was 

made of was this, wasn't it 7 (Indicating.) 
A. That was the finished coat. . , 
Q. You had that nailed to boards at the top, didn t 

you7 
30 A. No, indeed. . . 

Q. What did you have it nailed to 1 
A. Why, the glue alone wa:-; what held it there. 
Q. It was glued at the top 1 . . . 
A. The gluing in ·. the material itself, which all 

mountain scenes are made that way. 
Q. How long have you been in this business of 

making models of New York1 
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A. Not exactly models of New York, but s111c-u 

around 1922. 
Q. How many models have you made 7 
A. Two models of this kind and helped reprod11eu 

a miniature Boardwalk of Atlantic City. · 
Q. And that is all the miniature work you have 

done7 
A. Outside of miniature floats and designing for 

:Mr. A. T. Nichols and Mr. Thomas Endicott. 
Q. Well, they are rather large floats? I U 
A. Well, it is all miniature work. 
Q. How large was the crate which held the shaft .. 

ing and the braces? · 
A. About three and a half foot high; fifteen and 

a half to sixteen foot long and about eighteen inches 
deep. 

Re-direct e:x:amina tion. 

By :Mr. Weeks: 

Q. You told 1\!Ir. Ridg -way on his cross-examination 
of you that you had charged for double time upon 
the second model and you charged a greater rate of 
earning to that double time. Can you tell how many 
hours altogether you charged for-that you worked, 
not hours that were counted as double time 7 

20 

lVIr. Ridgway: I object. I think the ·witness has 
shown on his cross-examination that he set a price .. 
on the value of his time which I do not think is corn- JU 
petent. It is the jury's duty to determine what his 
services are worth per -hour. 

The Court: You covered all that in your direct 
examination. I do not think it is re-dfrect examina-
tion. 
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lvir. Weeks: I don't think we had it by hour s; 
at least, that is my recollection. 

The Court : Do y;ou know how many hours 1 

The Witness: I don't just remember the amou nt 
of hours. 

Q. Have you any record here which you can re-
fresh your memory from 1 . 

l O A. Yes, s.ir; right in the b9ok, the ledger laying 

20 

l'ight there. 
Q. Will you take the book and determine how 

mans· hours you put on the second model 1 

N[r. Ridgv,ray: I object. 

The Court: I will permit it. 

J\iir. Ridgway: Allow me an exception. 

Q. r_I1e11 us how many honrs you put in regardl ess 
of whetber it was charged for double time or not. 

The Court: Yon estimated in dollars that it ,vns 
six hundred Rnd some odd. 

A. $1.50 per hour, seven weeks, which meant over-
time. You see, here is the book will show day after 
day, the amount of hours that were spent and the 

30 amount of hours per week and how much per week 
was drawed out for expenses. 

The Court: 1Vhat is the importance of the hours 1 

1fr. "\¥ee ks: Well, as it stands now his testimo1~~ 
is not as to the number of hours put in, and. bis 
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counsel, of course, is making a big point as to t11e 
charge for double 'time for some of those hours. 

The Court: Didn't you testify you on1y work c,d 
one Sunday at double time 1 

The Witness: rrwo Sundays. 

. The Court: 'Two Sundays 1 

The Witness: Yes, sir. 443 hours and n hnlf. 

Q. Now, Mr. · Cordery, had you ever testified that 
there was some departure from the old model, the 
first model, ~nd the reproduction of the second 1 Do 
yo11 know what the departure work, including ma-
teria 1 and time on it amounted to 1 

Mr. Ridgw~y: I object. The measure of dam-
ages is the cost of restoring it to its condition as 20 
it was before the alleged damage. 

The Court: I sustain the objection. 

Q.- Do you know whether or not it required more 
time to produce the second model than it ·would have 
require d if you produced the first model exactly 1 

Mr. Ridgway: -r object. The evidence given is 
that it was not necessary lo produce the second 
model because of the four articles that vvere dam~ 3o 
~ged in Albany; and that some articles were rlam-
~g_ed in .the re-shipping which is not part of this 
suit . ·· 

The Court: I sustain the objection. You nm? 
have an exception. 
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Q. "\1/ ere yon allowed by the State of New York 
for the extra work ·which you have mentioned in 
i his case on the second model, that was not on the 
first~ 

l\tir. Ridgway: I object to testimony on the sec-
ond model because there was a departure in thnt 
1nodel from the first. 

Io The Court: As the case stands now I do not pro-
pose to let the jury have the question of the cost of 
the construction of this second model, as to the meas-
ure of damage; because this witness has testified 
that he built an entirely different model. You can-
not bind this express company beoause over in New 
York you chose to contract with the New York State 
Commissioners to come back home and build an-
oth er n1odel and bring it back at another period of 
i i1nc. I think you should confine your testimony io 

20 th e actual damage done to the model in transit or 
1y the failure to deliver" parts of it. That is what 
the Court is going to instruct the jury. 

JU 

Q. (Repeated by the stenographer). Were you 
allo,\ red by the ,State of New York for the extra work 
which you mentioned in this case on the second 
model, that was not on the first 1 

The Court: I sustain the objection to that ques-
tion and you may have an exception. 

Q~ Do you know whether, if you had reproduced 
the exact first model without any departure on the 
second occasion, it would have required more time 
or le ss tjme than was put in on the second model 1 

J\Ir. Ridgway: I object. 
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rrhe Court: I sustain the objection. 

:Mr. Weeks: Allovv me an exception. 

Re-cross examination. 

By Mr. Ridgway: 

57 

Q. You started another suit in this Court for seven I 0 
thousand dollars, besides this one 1 · 

Mr. Weeks: I object to that. 

The -Court: I will sustain the objection. 

Mr. Ridgway: That is all. 

(Witness excused.) 

BLANCHE CoRDERY, called as a witness on behalf 
of t~e plaintiff, being duly sworn, was examined and 
testified as follows: 

Direct examination. 

By Mr. Weeks: 

20 

. Q. What relation are you to Mr. Cordery who 3o 
JUS t left the witness stand 1 

A. I am his wife. · 
Q. Did you some time in March last O"O to Albanv Ne y 1 . 'o V' w o~ c, 111 connection with an exhibition that ho 

was to g·1ve 7 
A. Yes, sir. 
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Q. And what caused your going there '¥ 
A. Tuir. Cordery sent me a telegram. 
Q. You knew that your husband ·was to make an 

exhibit of a model over there 1 
A. Yes, sir. 
Q. At the State armory at Albany~ 
A. Yes, sir. 
Q. Had you planned or was it planned on the pnrt 

1 
of your husband for you to go over thore and assist 

1 (, him in the exhibition 1 
A. No, sir. 
Q. Beforehand 1 
A. No, sir. 
Q. When yon got over in Albany what did you 

:find concerning the condition of the exhibit 1 
A. I found Mr. Cordery trying frantically to patch 

it up, fix it up as best he could, and it was partly up 
by the time I got there. 

20 
Q. He was setting · it up, was he 1 
A. He was setting it up. 
Q. Do you know how the model had been plan nod 

to operate 1 

Mr. Ridgway: I object. 

A. Yes, sir. 

Mr. R-idgway: I think that is immaterial. 

30 . The Court: She has answered it. 

Q. How was it- supposed to operate in the begin-
ning before you found it in Albany1 

A. It was supposed to run electrically. 
Q. How was it actually operated 1 
A. Well, 1\1:r. Cordery got in underneath and lrnd 
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to pull cords and strings while I explained -to tho 
people outside what really should have happened. 

Q. You sort of gave a lecture course there at the 
outside 1 

A. Yes. 
Q. And that \vas tho way, the exhibit was oper-

ated,_ by pulling cords, was it 1 
A. Yes, sir. _ 
Q. Had you seen the exhibit operate electrlca1ly 

before it was shipped to New York 1 · I 0 
A. Yes, sir. 
Q. How did the operation, before it was shipped, 

electr ically, compare with the operation as you have 
describe d, pulling cords f 

A. Well, there is not any comparison. 
_Q. What happened when you pnlled the cords, 

tried to operate it that way. 
A. Well, sometimes one automobile he didn't pnll 

exactly at the same time; he couldn't pull with the 
s~me amount-you see, he had it all timed op a 20 
t~mer, and the things should have smashed together 
like that, and both objects should have come to-
gether. Sometimes when h~ pulled one cord natur-
ally nis hand pulled stronger than one hand m~ybe 
than another, and the length of the cord was differ-
ent, and when they came together, some of thern 
went over and some of them didn't come together, 
and naturally it wasn't nearly as effective. The 
peo~le laughed. It was quite a laugh for the people 
outside , but it wasn't much of a joke, your Honor, 30 
for-us . 

Q. What is your business 1 
A. I am a school teacher. 
Q. You left your school to go over there 1 
A. Yes,sir. 
Q. And how long were you in New York 1 
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A. Well, I went np on Wednesday morning. l 
think it wa s th e nine something train or th e ten 
something; I don't know which it, was-nine some-
thing, I think it was. I got up there around five 
o'clock in the afternoon. 

Q. How many days were you in New York1 
A. Well, I started on Wednesday, Thurs4ay, F ri-

day, Saturday-and we left early Sunday mornin g. 
Q. Was your stay all that time necessary in con-

I () nection with this exhibit 1 

Mr. Ridgway: I -0bject. 

A. It certainly was. 

Mr. Ridgway: The jury is entitled to decide th n1. 

Q. Your maint enaince, of course, W3 s in New Y_ork 
during that time 1 

20 A. Sur ely. 
Q. D·o you know whether or not your husband ha d 

other persons employed in connection ,vith the ex-
hibit which would not have been necessary had the re 
been no damage or loss to the exhibit 1 
. A. There was a young m.an he employed whil e he 
was up there. I-le had him• employed before I got 
there. 

Q. Was he employed when you got there 1 
A. Yes. 

30 Q. Working1 
A. Yes, sir. 
Q. How long did he work as far as you know 1 
A. Well, he workea all the time I was there. 

Bla,nche Cordery-Cross 

Cross-examination. 

By Mr. Ridgway: 

61 

Q. I-low much did he pa y the young nrnn who ,vn~ 
working th ere 1 • · 

A. I think it was f01,u~ dollars a day. 
Q. You think it was four dollars a day, and he 

require d his services three days 1 
A. No; about four or five. 10 
Q. Well, the exhibit was only there five days-

three . 
A. The exhibit was there three. But you remem-

ber we had to put that up. 
Q. Well, then, it was four and a half days at hov1' 

much a day1 
A. It was five days at four doJlars a day. · 
Q. How old is your son 1 
A. He is five years old. 
Q. You didn't have him up there to help run this 20 

exhibit 1 
A. No; but I had to take him with me. 
Q. Was Wedn esday the first day of the exhibit 

when you got there 1 
A. No. W ednesday was the first day I went up. 
Q. When did the exhibit commence 1 
A. Thursday, I think was the day. 
Q. And the next day the exhibit started 1 
A. Yes. 
Q. Did you go down to the ,Syracuse fair 1 ,,.,,) 
A. I did. _)\ 
Q. And that that run by electricity 1 
A. It did. 

The Court: Didn't the school authorities pay yuu 
for the time you were away "? -
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The Witness: No, sir. 

'I'he Court: Took it out of your pay 1 

'l1he ~ 7iiness: The y certainly did. 

Q. How n1uch did they pay you a day 1 
A. Well, they didn 't take what I get. They took 

whv.t they gave th e substitute. · 'rhey gave the _ sub-
IO stiiute six dollars a day and I was away three days. 

So I lost eighteen dollars besides my ·carfare and 
train fare. 

Q. What were th ey 1 
A. $10.06 I think it is to Albany; tw10 ways th ere 

-one way there and back. 
Q. That is $20.121 
A. Yes. 
Q. How much was your board there 1 
A. I think it was-we had European plan; th ree 

2t) dollars a night, and we tried to live within three dol-
lars a day for food. 

Q. Well, that was about six dollars a day ex-
penses 1 

.l\... For my own expenses. 
Q. And you were there thr ee or four days, as you· 

testified 1 
A. That was Wednesday night-about four days. 

(Witness excused.) 

30 PLAINTIFF RESTS. 

Motio n f or Dir ection of V erdi ct 
Cha,rl es H. Orme-Dir ect 
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l\fr. Ridgway: If your Honor please, I move for 
a direct ion of verdict as to the second count. 

Mr. Weeks: I think I have lost out on th e second 
count. There has been no proof-touching th'e second 
count. 

The Court: I will take care of it at the conclusion 
of the case. 

DE :F1ENDANT 'S CASE. 

CHARLES I-I. ORME, called as witne ss on behalf of. 
ihe defendant being sworn, was examined and testi-
fied as follows: 

Direct examination. 

By l\fr . Ridgway: 

Q. 1'Ir. Orme, what is your busin ess 1 
A. Pa inting and paperhanging and decorating. 
Q. Where ar e you engaged in business 1 
A. Where 1 . 
Q. Yes . 
A. 118 South l\tiain Street, next to the Orange 

Drug Company. 
Q. Did you see this model of Mr. Cord ery, the 

plaintiff in this action 1 
A. Yes, sir. 
Q. When did you see it 1 
A. Why , I saw it --

The Court: Don't let us have a hundred prelimi-
nary question s, 

10 

20 

30 
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Q. Did you paint this exhibit 1 
A. I had. two men paint it; yes, sir; two painter~ 
Q. What did you do there1 
A. Time and material. 
Q. Ii ow much was that 1 
A. And the bill ca.me to $88. 
Q. Did you hear Mr. Cordery testify that yon 

charged $1251 
A. I did. That is an untrue statement. 

10 Q. I-lave you been paid the full $881 
A. No, sir; I have been paid $40. 
Q. What was the nature of the painting which yon 

did to the exhibit 1 
A. Well, it was very rough painting to start on, 

and the buildings were made out of compo-board, 
set in each one of these sections with three pieces; 
that is, a front section and two side sections. Those 
,vere to represent the large buildings in New York , 
and it took a man that could paint that kind of work ; 

20 that is, I had a man that worked with a sign com-
pany over here that was very good to do that wo~k. 
I afterward heard a report that that was not satis-
factory to this man Cordery, but if he had found 
anything unsatisfactory at the time --

Q. No, don't go into that. Did you notice any 
patch work on the buildings, or wha.t was the qual-
itv of the work on the buildings 7 

·A. What do you mean, the building, itself 1 
Cl Yes; that is, these models of New York build-

30 ings. \Vhat was the character of the compo-boa;d 7 
A. Of course, that had to be done by the paint-

ing; the effect had to be gotten sol~ly through the 
painting of it. It was just square pieces of ~ompo-
board nailed up to represent a house after it was 
painted over the different floors and windows. 

Q. Was any of that patched together 1 
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A. No; there wasn't anything patched on this--
Q. What was patched 1 
A. ,Vell, the only thing ·was patched was on tho 

front fections, instead of using the full sheet with 
board at the top and using the up and down piecos 
between the partitions, which would be about ten 
inchus wide, thert' were pieces at the bottom about a 
foot, right at the bottom where it would be notice-
able,· and, of course, that was explained. That was 
a very sad thing to overcome with paint. You can't 1 () 
hide a joint right , in plain view with paint or any-
thing like that; a·nd also around the panels. 

Q. When did you do that painting1 
A. Last February. 
Q. Did you do any other painting since then? 
A. Not for him. 
Q. That is I mean on this model 1 
A. No. The painting we done rig?t until it was 

shipp(~d away. 
Q. But that was around February or l\Iarch 1 2() 
A. Around February or March. 
Q. And you never did any painting after that 1 
A. No. 
Q. Did y01.1 paint the mountain scenery1 
A. ':l1his man painted that, I believe. 
Q. His rnen? 
A. No, 1ny rnan. 
Q. \Vhat ·was the composition of which the moun-

tain scenery ,vas made 1 
A. That I am not positive of, unless it was as- 30 

bestos or something of that kind. 
Q. Was it a fragile substance 1 
A. It was very easily broken. 
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Cross-examination. 

By 1\1:r. Weeks: 

Q. Have you sent any bill to Mr. Cordery since 
you did this painting¥ 

A. I went to hjm several times. 
Q. Have yon sent him any bill 7 
A. No ; I didn't send him a bill. 
Q. N ovir, as a matter of fact, you borrowed $40 

IO before the job was done, or, at least, you got Mr. 
Cordery to advance $40 on account of the painting 
to pay your men \vith r 

A. N q; at the end of the time, time was charged , 
time and material, and I explained to Mr. Cordery 
by hiring these extra men at the tiP1e I wasn't in 
position to pay them, and if he was ,villing after 
one week's time to pay up to that date I would take 
it that way, and that is how he paid me. He paid 

ZO me up to date on what was done, not in advance. 
Q. In other words, he paid you the $40 to be paid 

to your 1nen as wages r 
A. Yes, sir; that was the idea. 
Q. And didn't you tell him beside the $40 that he 

paid you that there would be $85 more r 
A. Never told him that; no, sir; I didn't. 
Q. You are hostile to 11r. Cordery because he has 

not paid you the balance of his bill 1 
A. Not necessarily so . 
Q. Didn't you say yesterday that unless he paid 

30 you the balance due you you would come here and do 
,vhat yon could against him 7 

A. I told you .frankly --
Q. You said that r 
A. Yes; I said that. I will admit it. 

Charles H. Onne-Re-d ire ct 
Percival A nnitag e-Direct 

Re-direct examination. 

By Mr. Ridgway: 

C7 

Q. 1\1:r. Weeks tried to bring out something n l)(J 1d 
the payment of the bill. Will you explain when yon 
were to get the balance 7 

:l\Ir. Weeks: I object. 

l\Ir. Ridgway: All rjght; that is all. 

C\Vitne8s excused. ) 

PEnCIVAL ARMITAGE, called as a ,vitness on behalf 
of tho defendant, being duly sworn, ,vas examined 
and testified as follows: 

Direct examination. 

By lVIr. Ridgway: 

Q. What is your business, 1\Ir. Armitage? 
A. I am in-freight clerk and bad order man. 
Q. For the American Railway Express 0? 
A. For the American Railway Express Albany 

New York. ' ·' 
Q. Did you see this shipment 7 
A. I did. 
Q. Where did you see it r . 
A. In our in-freight terminal Water Street, Al-

bany. . · ' 
Q. Will you describe the packing of the boxes that 

10 

20 
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has been ref erred to as containing a shaft and the 
braces ? 

A. Yes, sir. The shipment consisted of a crat e 
about six feet long and about eighteen inches long 
and about thre e and a half or four feet high, open 
crate at the end, and contents were placed in loosely, 
in no ·way bound ·when it came into our hands. Also 
the sides of th e crate had in a piece of beaver boar d 
running half way th e length of the crate, and the se 
pulley wheels, slats and boards, et cetera, were in 

l O between th ese beaver boards but loose, an:d the 
,,,eight of the se pull eys, boards, et cetera, in tran s-
portation, had settl ed gTeatl y until the most of them 
were in the bottom of the crate, wedging the , board s 
apart that held the side of the crate at the bottom , 
which probably accounted for the loss of the iron 
bars. But these separate pieces that were in the 
crate were not prop erly packed, properly placed in 
the era te ) prop erly fastened to the sides of the crat e. 
Had th ese separate pieces that were in the crate been 

ZO properly packed, properly placed in the crate, pro p-
erly fasten ed to th e sides of the crate, this couldn 't 
have happ ened. Any shipment of loose materi al 
movin g jn a railway train has to stand a certai n 
amount of vibration and this vibration, and the se 
pieces being loose, and altogether of considerabl e 
weight, was what caused the damage to the crat e, 
owing to the fact that the material used in the cra te 
and nails ns ed were not heavy enough to hold th e 
era te together. 

30 Q. How far apart were the boards in the crate f 
A. They were not uniform. Some of them may 

have been six inches apart-four inches apart; some 
of them may have been a few more. 

Q. Was there any marking on any of the crat e 
boxes or cartons saying that they were fragile goods 
or '' Handle with care ?'' 

Percival Armitag e-IJ.irect 6U 
A. I don't recall seeing any, especially, other than 

on that particular crate that I am describing. 
Q. Now, there wasn't any on that crate ? 
A. No, sir. 
Q. Now, on the crate containing the mountain 

scenery, was there any mark on that ? 
A. No '' :B1 ragile '' labels; no ''Fragile'' labels. In 

the express business that is what we look for in a 
fragile shipment, is a fragile label. 

10 
:Mr. Weeks: I object to that and move it be 

str icken from the record. 

The Court: All right. 

Q. How was the mountain scenery packed and 
what was the condition-the composition? 

A. The composition was a form of asbestos and I 
should say plaster-Paris composition. I am not a 
thor?ugh judge of that, but that it what I should 2() 
say it was. 

Q. Is this some of the composition ? 
A. Yes, sir; it is. (Referring to plaintiff's ex-

hibit 2 for identification.) 

1Ir. Ridgway: I off er this in evidence. 

(The offer, heretofore marked Exhibit for the 
plaintiff for identification P2, is received in evi-
dence as an exhibit for the defendant.) 

Q. How was that attached to the crate? 
A. It was attached to the top of the crate by small 

boards and nails. This composition itself was in 
s~1eets about three feet square, attached to small 
pieces of wood about · half an inch wide or maybe 

3t) 
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half or quarter inch thick-and they were · rather 
square-and these pieces ran the entire length of 
the top of the sections. It looked as if when thej, 
went together they were one placed top of the other, 
Lnt when they were in the crate they were side by 
side this way and attached to the cleat running 
across the top of the crate, with very fine n•ails 
driven across the top of the crate into the pieces 
that were holding these pieces upright. 

I l) Q. Now, did this material have any other pack-
ing than just the way it is here in this exhibit? 

zu 

30 

A. It did not. That is just as it is as far as I could 
see. 

Q. Would the ordinary vibration of the train-
from the ordinary vibration of the train would that 
material stand up? 

A. It would not, because it was rigidly into the 
crate. It had no chance to give or take vibration. 

Q. And there was no board back of it? 
A. No, sir. 
Q. And there were just little half-inch pieces of 

·wood at the top? 
A. Cleats at the top to hold it into the crate. 
Q. Do you think any vibration would cause that 

to crumble and fall? 

1fr. Weeks: I object to what he thinks. 

The Court : I sustain the objection. 

rrhe Witness: Well, I handled the crate myself. 

Q. You have handled this line of ~aterial before, 
haven't you? 

A. Yes, sir. 
Q'. And you have made that kind of material f 
A. I have used it. 
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Q. Do you thii1k that that can be shipped in the 

for-m that it was? 

~fr. "\Veeks: Objected to. 

The Court: I sustain . the objection. 

Q. Now, do you live in Albany? 
A. I do. 
Q. Are there any lumber •mills that you could got IO 

these pulleys that the plaintiff talks about? 
A. There are several mills there, but I never had 

any dealings with them; but without doubt they 
can be gotten. 

Q. There are lumber mills there? 
A. Very much of them; do all kinds of work. 
Q. And places ·where you can buy iron pipe? 
A. Yes. 
Q. And flanges for the side? 
A. Yes, sir. 20 
Q. What would have been a proper way to send 

mountain scenery? 

~fr. Weeks: I object to that. He -has not quali-
fied as an expert. 

:Mr. Ridgway: That is all. 

Cross-examination. 

By Mr. Weeks: 

Q. Mr. Armitage, you say the boxes which yon 
have de·scribed had _·no markings on-the crate which 
you just described f 

A. The only mark I seen was the name and ad. 
dross of the consignee. 

30 
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Q. But the name and address on it had nothing----
had the name and address on it but nothing else, 

A. Not that I remember seeing. · 
Q. You are sure it didn't have any such words 

as '' Show goods ' ' on it, 
A. I don't remember -seeing it. 
Q. Was it on the crate, 
A. I didn't see it. 
Q. Well, was it there 1 

I () A. I looked the crate over and saw every part of 
.the crate and didn't see it. 

Q:. Then you are in position to say it was not 
there, 

A. I didn't see it. 
Q. When these goods got out of the crate as you 

suggest by the era te coming a part, why weren't they 
held intact with the shipment, 

A. Why weren't they held intact with the ship-
ment? 

20 Q. Yes. How could they get separated from the 
shipment? 

.i;)._. I have no way of telling. The shipment was 
handled at different points. 

Q. Do you know what would be the duty of the 
express company-do you think it would be the duty 
of the express company to keep it with the rest of 
the shipment, if this iron got out of1 the crate, etc. ? 

A. If it was noticed in time; yes, sir. 
'Q. When did you first see the shipment? 

30 A. When it arrived at my p_lace of work. 
Q. In Albany? . 
A. Yes, sir. 
Q. And you say that the packing· in this box was 

loosely done? 
A. Yes. 
Q. That is the way you found it? 
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A. Yes-, sir. 
Q. But you don't know what had happened or 

what usage had been given the crates between Pleas· 
a ntville and Albany, do you ?1 

A .. Why, I can only judge from the inside of tho 
1'rate. 

Q. Well, you don't know, do you? The answer is 
,ves or no. 

A. I can judge from the inside of the crate. 
Q. Do you know or do you not? 
A. I can't answer that question un?ess you let 

me answer it right as I saw it. 
·Q. Well, you don't know as a matter of fact, do 

you, You weren't with the shipment? 1.: 
A. Will you kindly make it plain what you want 

to know? 
Q. Do you know what usage this shipment got or 

what handling between Pleasantville, New Jersey, 

10 

and Albany, New York? 20 
A. Why, I know the usual course of procedure, 

yes. 
Q. Yes, but you don't know what happened to this 

shipment. Now, you said there were fine nails used. 
How fine were they? 

A. Why, just about-I should say less than half 
an inch long. 

Q. Less than half an inch long. 
A. Yes. In the one crate ' of mountain scenery; 

but it was easy-they attached the -mountain scenery 30 to the crate, made it solid in the crate. 
Q. I thought you said there were fine nails used in 

the crate from which the iron or steel shaft had 
been lost. 

A. I did say that there were small nails used, 
smaller than they should be. 

Q. How small were they? 
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A. Well, those nails in that crate were different 
sizes. 

Q. How small was the smallest of them 1 
A. Some of them were shingle nails ; some of them 

a little larger than a shingle nail. 
Q. That would be about how long1 
A. Ranging from three-quarters of an inch to an 

inch and a quarter. 

1 
( 
1 

·Q. Ho:w big were the largest 1 
· A. Well, some of them may have been an inch and 
three-quarters. 

.2() 

30 

Q. Inch and three-quarter long was the larges t 
nail used in that era te 1 

A. Yes. 
Q. What size lumber was used in the crate 1 
A. Inch. 
Q. Inch. · 
A. Mostly inch material. 
Q. An inch and three-quarter nails through inch 

lumber1 
A. Yes, sir. 
Q. And that is your statement~ 
A. Yes, sir. 
Q. Are you the person who handed to the plain -

tiff in this case exhibit marked P41 Just look at it. 
A. (E .xamining paper.) No, sir. I never ha d 

anything to do with that. 
Q. You never had anything to do with that T 
A. No, sir. 

(Witness excused.) 

11 award Hi agner-Dir ect ·75 

HowARD WAGNEn, called as a witness on behalf of 
the defendant, being duly svvorn, was examined and 
testi fied as follows: 

Direct examination. 

By JYir. R.idgway : 

. Q. You are employed by the American Railway 11) 
Exp ress, are you 1 

A. Yes, sir. 
Q. What do you do 1 
A. Driver. 
Q. Did you deliver this shipment to the armory at 

Albany1 . 
A. Yes, sir. 
Q. Did you notice any markings on . any of . the 

boxes stating that the contents were fragile or "han-
dle with care 1 " ' 20 

A. No, sir. 
Q. Did you notice any statement on there saying 

they were '' show goods 1 '' 
A. No, sir. 
Q. D.id you get a receipt from Cordery 1 
A. Yes, sir. 
Q. And is this a delivery receipt 1 
A. Yes. 
Q. Did he make any complaint then about the 

damage1 · 30 
A. Yes, sir; he did. 
Q. And what was the condition of those goods 1 
A. Why, he said there was some parts missing, 

especially two or three iron bars and four or five 
sticks, and he complained about the way the stuff 
was shipped, the way it was received up there. 
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Q. Had Mr. Cordery seen the goods before they 
\Vere delivered 1 

A. Had he seen them 1 
Q. Yes, had Mr. Cordery seen the goods befor e 

they were delivered 1 
A. No, sir; he did not. The first thing he said 

to me, '' I bet those iron bars are missing,'' befor e 
he even looked at the goods. 

1 
() Q. Before he even saw in the case he said: "I' ll 

bet the iron bars are missingF' 
A. Yes, sir. 

20 

Mr. Ridgway: That is all. 

The Witness: I-Ie also said he sent the shipm ent 
there once to the express company and it had been 
refused, and then he had to take -it back and repa ck 
it again. 

Cross-examination. 

By 1'Ir. Weeks: 

Q. When he said that he guessed that his iron 
bars were missing, do you know what had become 
of the crates at that time 1 Had you unloaded them 1 

A. No sir; they were still on the wagon. 
Q. Still on the wagon. Was there one crate open 1 
A. No ; there wasn't any era te that was open. 
Q. Torn or fall en to pieces 1 
A. It was falling apart. It wa~ nailed togeth er 

the best it could be nailed without breaking the con-
tents any more than it was broken. 

Q. And that is what made him say he bet the iron 
bars were missing 1 

A. He had not seen it. 

II,nca.rd TV agner- Gross 77 

Q. He had not seen the crate 1 
A. No; he had not seen the crate, because ilH~ 

era te was on the back end of the wagon and he was 
looking towards the front end. 

Q. He looked at the front, but had not looked at 
the back 1 

A. From the front end of the wagon. He was still 
inside th e doorway. · 

9· Where was this crate which was broken open , 
which was supposed to contain iron bars 1 What I 0 
posit ion on your wagon 1 

A. Standing upright on the wagon. 
Q. Wa y back of all the other crates 1 
A. No, sir. 
Q. Where was it 1 
A. It took the full length of the wagon up, from 

the seat to the tail board of the wagon. 
Q. Th en the end of it was visible at the rear of 

the automobile, wasu 't it, or truck 1 
A. Yes, sir. 20 
Q. And before they were unloaded Mr. Corder y 

made th e assertion that he bet the iron bars were 
missing 1 

A. Yes, sir. 

(Witn ess excused.) 

30 
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J osEPH G. FLEISCHAUER, called as a witness on 
behalf of the defendant, being duly sworn, was ex-
amined and testified as follows: 

Direct examination. 

By 1fr. Ridgway: 

IO Q. You are the Pleasantville agent of the Amer i-· 
can Railway Express, are you 1 

A. Yes, sir. 
Q. Had you this shipment of Mr. Cordery 1 
A. Yes, sir. 
Q. Did it have any marks or any notice on it th at 

they were fragile goods 1 
A. No, sir. 
Q. Did it have "Handle with care'' on any of 

them 1 
2t) A. No, sir. 

Q. Did it have '' Show Goods" marked on th e 
side1 

A. I won't answer that because we have had no 
time to look at it. . 

Q. When did you first see these goods, lVIr. Fl ei-
schauer1 . 

A. About a quarter or ten minutes to four. 
Q. And what time did the train leave 1 
A. 4.12. 
·Q. Where did you first see the goods 1 3o A. At the express office. 
Q. Did lVIr. Cordery talk to you about shippin g 

befiore, about shi~ping "l 
A. In the morning. 
Q. And when was that 1 . . 
A. Around ab9ut I should Judge half past eight or 

Jos eph G. Fl eischau er-Cross 79 

nine o 'clock, when he told me he had a shipment to 
go out. 

Q. Were they on his wagon or your wagon 1 
A. It was at his place. 
Q. At his place. Did he bring them to the place 

J)efore or was this the first time 1 
A. Never before; no, sir. 
Q. Who brought them 0! 
A. 0. & 0. Express; Mr. Webber, driver. 

Cross-examination. 

By Mr. 1lVeeks: 

Q. :lYir. Fleischauer, you say the goods didn't have 
any such wording as ''Fragile'' on them 1 

A. I said I would not answer that because I did 
not have time-I didn't recall it now. 

10 

g. You don't know whether they did or not 1 
A. No. ?() 

Q. Do you know whether they had the words 
'' Show Goods' ' on them 1 

A. No; because I didn't have the time to exam-
ine it. 

Q. I say do you know that they had the words 
'' Show Goods 1'' 

A. I wouldn't say it did or didn't because I had 
no time to examine the goods in loading them into 
the train. . 

(Witness excused.) 

DEFENDANT RESTS. 



10 

so Edward C. C ordery-Direct 

PLAINTIFF'S REBUTTAL. 

EnvVARID C. CoRDERY, recalled in rebuttal, havin~ 
been previously sworn, was examined and testifi( id 
as follows: 

Direct examination. 

Q. J\tir. Cordery, it has been testified here that th e 
nails used in the packing box for the iron or steel 
shafts and brackets, etc ., were very small nail s. 
Will you tell the Court and jury what was the small -
est nail you used 1 

A. The smallest nail in packing the crate was 
eight-penny. 

20 Q. How long would that be 1 
A. I should judge about two and a quarter inches ; 

two and a half inches at the longest. 

30 

Q. Were there any such nails used as inch or 
three-quarter inch, or lath nails 1 

A. Not in the crating of it, no. In the building of 
the model there were nails of that kind used, but 
not in the crating of it, because you could]]-'t get a 
lath nail through a one and a quarter yellow pin e 
board to do any holding. 

.Edwar;d C. Cord ery-Cros s 

Cross-examination. 

By l\Ir. Ridgway: 

81 

Q. There was no testimony that there were aI1v 
inch nails used in the crating, was there 1 

A. That is the way I understood it. 
Q. You are referring to the testimony of Mr. 

Armitage, aren't you 1 
A. I don't remember what the gentl eman's nam e 1 () 

was. 
Q. Well, the second witness who was on the stand. ! 
A. I think it was the first witness, the ag ent, or 

the one who claimed that the lath 11ails vre1·e u f::cd, 
or half-inch 1rnils were used. 

Q. VVasn 't he testifying to this composit~on being 
:rniled inside of the packing box 1 Wa sn't he tf~stify-
mg to this h,?jng nailed on inch and a half hoard::; 
insid,3 the c:1Rte 1 

A. I don't know what he was talking abon 1~. .Ii~ve1J 2() 
a half-inch nail wouldn 't hold that 011 the board s. 

l~. Y Oi.i s2-1..id. you glued it on 1 
A. I told you that the substance was made with 

glue, and as it was placed on the proper place s in 
which it would form the mountain scene would sti ck 
there its elf. 

Q. No, I am not talking about the mountain scen-
ery. I am talking about the crat9 that thc---

A. I am talking about that stuff and how it wa:::; 
held on. That didn't touch the crate; had nothin g 30 
to do with toncbj11g the crate. 

Q. How did you get it, there 1 
A. Because it was properly crated. It didn't lean 

up against the sides. 
·Q. You aren't telling me how it was · properly 

crated. 
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· A. I tried to do it at different times today. 
The Court: I-iow much was the amount you said 

it cost you for additional help in making repairs J 

$1307 

The Witness: $115 and sixty some cents. 

(Witness excused.) 

ALFRED WEBBER, called as a ·witness in rebuttal 
on behalf of the plaintiff, being dnly S\voru, was 
examined and testified as follo-\YS: 

Direct examination. 

By :Mr. vVeeks: 

ZO Q. Wr. Webber, were you. p:'esent when a shi~-
ment of goods was n1ade cons1shng of the model, lasL 
JVIarch sometime, by 11r. Cordery, and delivered to 
the American Railway Express 1 

A. I was. 
Q. Do you know who did the marking on those 

crates 7 

]Vfr. Ridgway: I object. Is this proper rebuttal 1 

The Court : I think it is part of the main case; 
30 but go ahead. 

A. I done the marking myself. 
Q. Will you tell us what was put on th~ crate-

markings 1 
A. If I can remember right it was, '' E. Oordery, 

State Armory, Albany, New York,"' and his return 

Alf reel lrVebber-Dircct 

address at Pleasantville was marked on there also; 
an<l "Show Goods" ,vas marked on the crating. 

Q. '' Show goods 1'' 
A. Yes, sir. 
Q. Do you know whether that was marked on all 

the crates or not1 
A. 1:I1hat was marked on all of them, yes. 
Q. Were you present when the goods were actu-

aJly delivered at the Railway Express Company 1 
A. Yes, sir. I 0 
Q. In what kind of condition were they1 
A. They v.rere in good con di ti.OH. 

Cross-examination. 

By l\Ir. Ridgway: 

Q. "\Vhat date were they shipped? 
A. Well, that I cannot tell you. 
Q. Now, you say they were in good condition ·? 20 
A. Yes, sir. 
Q. How do you know they were in good condi-

tion 7 
A. Because I was there when they were loaded on 

and 'when thev were loaded in the train. _ .. 
Q. You didn ,t see inside of the era te 1 
A. 1:L1he era te was strong . There was 110th i ug· 

rattling. 
Q. You didn ;•t see them packed, either! 
A. No. 3U 
Q. Well, how do you know they were in good con-

dition 7 
A. They were in good condition when I got do1w 

handling, when they were given to me. I could tel t 
if they were in good condition then; because there 
was nothing broke on the outside. 
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Q. You could tell--
.lt. That is immaterial to me. 
Q. Well, you don't know whether they were 

good condition if you couldn't see on the inside 7 
A. Not on the jnside, no. · 
Q. All you are talking about is the outside 7 
A. That is the only thing I can tell you anything 

about. · · 
Q. How did you mark these good, '' Show Goods 7'' 

IO A. Just '' Show Goods.'' 
Q. Was anything else marked on the crate? 
A. Nothing besides his name. 
Q. And '' Show Goods 7 '' 
A. That is all. 
Q. There was nothing marked on there showing 

f hey vrnre fragile 7 
A. No. 
Q. And nothing marked on thero, "Handle witli 

20 A. No. 
Q. On any of the era tes 7 
A. Not that I can remember. 
(Witness excused.) 

PLAINTIFF RESTS. 

Dl~FENDANT R,ESTS. 

30 (IY.I:r. Weeks opened the plaintiff's case to the 
jury.) ' 

(1Ir. Ridg,vay su1nmed up the defendant's case b 
the jury.) 

(1[r. Weeks summed up thei plaintiff's case to the 
jury.) I 

Court's Charge to the Jury 85 

COURT'S CI-IARGE TO TI-IE JURY. 

SMATHERS, J.: Ladies and gentlemen of the jury: 
In this case the plaintiff seeks to recover damages 
from the Express Company, alleging that by reason 
of the company's negligence in the handling of cer-
tain expressed goods, the plaintiff was damaged by IO 
the loss of certain goods and suffered loss by dam-
age to other goods that were delivered. 

At the outset, if you find as a fact that these 
goods were not properly packed by the plaintiff or 
were of such a nature that they couldn't be tranr, 
ported 

1
by the Express Company by the use of care; 

then, of' course, you need go no further in your de-
liberations than return a verdict of no cause for ac-• 
tion; because if the goods were delivered to the Ex, 
press Company improperly packed, or if they wer,1 ZO 
such goods as would not stand being transported bv 
the Express Company by the use of proper car~, 
then, of course, there could be no recovery against 
the Express Company in this case. 

On the other hand, if you are satisfied that the 
goods were properly packed and could have been 
transported by the Express Company had they been 
handled properly, then you pass to the question of 
the negligence of the company in handling the 
goods. 

In that connection the Court charges you that if 30 
the goods in question were lost or damaged through 
the negligence of the defendant-and negligence is 
presumed from such loss or darp.age, and the burden 
of proving negligence would not therefore be upon 
the plaintiff, it is presumed from the fact that the 
goods ,vere lost ,vhile in transit or were damaged 
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\\~hile in transit. The Express Company under the 
c1 rcumstances was a common carrier and as such 
it ~ecame liable for tl1e loss or injury ~f these goods 
while they were being transported by it, unless it 
be shown that the loss or the injury resulted ). fro m 
an act of . God or ,the act of the consignor, . or the act 
of a public enemy. 

In this case the Court instructs as a matter of 
law if you are satisfied that there is liability on 

· 
1 O the part of the defendant the plaintiff can recove r 

only damages . to co1npensate him for the value of 
the lost goods and for moneys expended by him in 
the repairing :and in the hiring of additional help 
necessary to operate this model as has been testifi ed 
in the c.ase ; in other words, th; Court instructs you 
as a matter of law that there can be no recovery on 
the par_t of the plaintiff in this case for any ex-
penses 1ncu rred by him in creating and . making a 

20 1
11~b':tddesign :which ,vas to be e~hibited and was ex-
11 1 e over there at a future tune. The only dam-
age which the Express Company is answerable for 
to this plaintiff is the damage that would compensat e 
the plaintiff for the lost goods --and for -moneys ex-
P:I~ded by_ !he plaintiff in making repairs and in 
h1nng .. add1tional necessary help; ,and the amount so 
expended by the plaintiff -was testified by him as 
bou1g $115.69. The Court the ref ore instructs the 
jury as ,a matter of la .w that if you have -been sati s-
fied by a fair preponderance of the evidence of the 

70 plaintiff !s rig.ht to recover in this case against the 
,defendant,. such recovery should be the amount . tha t 
you fin<l will compensate the plaintiff for the loss of 
the goods and for any expense incurred by him in 
replacing the goods up to the sum of $115.69. 

.You may retire. 

( The jury retired.) 

Pla ,intijf 's Requ ·est to Charge 87 

1\1r. Weeks: I except to that portion of the charge 
of the Court in ,vhich he said that damages must be 
limited to the value of the goods lost and the ex-
penses in repairing the exhibit, or words to that 
effect. 

Further, to the charge that no recovery can be had 
for creating a new design or model. 

:Mr. Ridgway: I take exception to that part 0f the 10 
charge which said that a common carrier will not be 
excused from liability for the loss o-r injury of goods 
which it undertakes to transport for hire, except it 
be caused by an act of God, of the public enemy, or 
of the consignor; as the contract in this case pro-
vides that if the goods were of fragile nature it 
was the duty of the plaintiff, the shipper, to mark 
them as such. 

Also to the refusal of the Court to chargo de-
fend ant's requests. 20 

PLAINTIFF'S RE -QUEST TO CI-IARGE 

LIABILITY. 

1. 11he complaint charges that the goods in ques-
tion vve1·e lost or damaged through the negligence of 
the def enda1~t; and negligence is presumed from 3 i l 
such loss or damage and burden is not, the ref ore, 
upon the plaintiff to prove negligence. 

2. A common carrier will not be excused from lia-
bility for the loss or injury of goods which it has 
undertaken to transport for hire, except by an act 
of God, the public enemy or the consignor. 

• 
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11EASUR-E OF DAMAGES. 

1. If the goods in question had no marked value 
then you are to take into consideration tlieir ren1 
value to the owner. 

2. The owner of goods lost or damaged may re-
cover not only the value of the goods, but als(l any 
special damages naturally and proximately resnlt.--

10 ing from the loss, provided the peculjar circnn1-
stances of the shipment were made known to the 
carrier nt the time of shipment. 

3. lf you find that the defendant knew or ought 
to have known that the plaintiff was a1iout to ctnTy 
out a contract which he had with the State of New 
1\.irk to exhibit the goods delivered to tbc ,lcfernl -
ant mid 1 ecei,-ecl by i.t, and that the goods were lost 
01· damaged in transit without the fault o/ the 11la1n-

ZO tiff, then in ~uch case you must allow 1~1t~ plai11tiff 
all of the expenses, supported by proof. vvhiclt h e 
wa:s pnt to :n carrying ,)ut his said cout.rnct, includ -
ing the neces sary extra expe nses of exhibiting hi s 
goods as wdl as. the cost of reproducin~ the goods~ 
if you .fo~c1 s1Jch reproduction was necessnry bE~C,:Ulf') 
of plainl1ff 's contract wi~h tlw State of Ne,v Yort . 

30 DEFENDANT 'S R-EQUE.STS TO CII.ARGFJ. 

It was the duty of the plaintiff to mitigate and 
Jessen nm damages of the iiefendant a3 much as 
possihle and if the plainl ~iff could repLtce the ar-
ticle~ dnmaged it was his d nty to do so. 

(SC'e Ramsey v. Perth Amboy Co., 72 N. ,J. Eq. 
165.) 

Rule for Judgm ent 89 

RULE FOR JUDG1\1EN7'. 

NITIW JERSEY SUPREl\IE COURrr. 

Plciintiff'-App clla.nt, On Appeal. 
Eow ARD C. CoRDER.Y, ) 

V. ) AMERICAN RAILWAY Ex-
J1eversa l ~z I1rrni t-

PRESS COMPANY, 
Defendan.t-App cllec. 

t ·11 l · " .. L-'-• 

rrhis cause ,vas argued at the }\Jay r11erm, 1927, and 
.indgment below v,7 as reversed. 

10 

Where upon it is adjudged that the juclgmm~t cm- 20 
tered in the Atlantic Countv Circuit Court be 111 all 
things reversed; that the 1;laintiff-appellant do re-
cover his costs and that the cause be remitted to i:hc 
Atlantic County Circuit Court. 

Entered August 1, 1927. 
On motion of 

Er1WOOD C. WEEKS, 
Of Co·unsel for the Plaint:iff'-Appdlaut'. 

30 
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EDWARD a. CORDERY, 
p1aintiff-Appellant. 

vs. 

American Railway Express Co. 

Defendant-Appellee. 

Appeal from Atlantic County Circuit. 
For appellant- Elwood C.Weeks. 
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Before Justices Parker and Campbell. 
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The action was for the purpose of recovering damages 
arising out of breakage and damage to a model to be used to show 
accident scenes. In addition to breakage some parts were lost. The 
shipment was made from Pleasantville, N.J. to Aloany, N.Y. 

Appellant was under contract to construct, deliver and exhibit 
the model in Albany, for which he was to receive a stipulated lump 
sum of $1375.00. Because of the lost and damaged parts, he was un-
able to com~letely and satisfactorily perfqrm his contract. Instead 
of operating the device by electricity he was obliged to do so by 
hand. 

He was also obliged to return the model to his shops at Pleasantville, 
N.J. and rebuild it. His extra exnense in oper at ing by hand power 
and the express oharges to Albany amounted to $115.69 for which amount 
he has a verdict and ju dgment. 

From this ju dgment he appeals as s igning four amended reasons for re-
versal in place of the original reasons one to six inclusive. 

These grounds for reversal relate to alleged errdneous rulings of the 
trial ju dge in overruling the following questions ): 

1. "What was the value of the model to you?" I 
Responde~t contends that this is not properly before us because no ex-
ception was taken to the ruling excluding it. This question,however, 
appears twice~ First on pages 24 and 25 of the State of case, ~here 
an exception was taken and again on page 26 where no exception was 
taken. The rulin g was neither harmful nor preju dicial, under the cir-
cumstances, which were that ap pel~ant was paid in full the amount of 
his contract with the State of New ~ork, with the exception of $200.00 
and that he constructed the model, the cost of which work, etc. he 

_testified to at page 38. 

2. "How much do you say that the shafting that was lest and the pulley 
brackets to which you have referred here are worth?" 

This question as it ap pears i n the State of case has added to it the 
words "to you" so as to ea:11 for a value to appellant. 

This ruling was not erroneous for the reason already expressed and 
further because immediately following the ruling excluding this 
question the witness testified that it cost him over $1500 to reproduce 
the model. 
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#2. 
3 . (a) "What did you pay on t he r eturn of the mode l to Pleas a ntvil l e?" 

The ruling exclud ing this question from b ein g ans wered was erroneous 
bPoause it appea rs to have been ne cessary to retur n the app ar atus to 
appellant ' s shop s a t Pleasantville i n order to make the necessary re-
pairs and there f or e such cost was an el ement of damage. 

(b) "Except fo r t he damage th at ha ppe ned were you t o t ake the model 
back to Pleasant ville? 11 

The ruling e:>C1..uding this question was also e r ro n eous. 

4 . (a) "Do you know what the departure work, inclu ding the material 
and time on it amounted to?". 

(b) "Do you know wh ether, if you had re p roduced th e exact first 
model without any departure on the second occasion, it would have 
required more time or less time than was put in on the second model?" 

Both of these questions were p roper and it was an error to exclude them 
because appe llant had already testified what the cost of rebuilding was 
and that cert ain changes were made in the second model. In order to 
show a necess ary and perhaps large i "tem of loss he was enti.tl~ if he 
could , to make answer to these question&. 

The next gro und for reversal is number 7 of the or i giml grounds filed 
and is direct ed at the following portions of t he court I s charges: 

(i) The only dama ge which the exp ress company is ans wer ab le for is 
the damage tha t would compe nsate the pl a int i ff for the lost goods and 
-for moneys exp ended by the plaintiff in making re pairs and hiring 
additional necessary help." 

(b) "The court instructs you as a matter of law tha t there can be no 
recovery on the uart of the nl a intiff in this case for any expenses 
incurred by him in creating and mak i ng a new desi gn which was to be 
exhibited and was exhibited o er t here at a future time. 11 

The except "A" above set out must be added uhe following to make the 
~otation of t he ju di cial instruction complete a nd exact, na mely-
'a~d the amount so expended by t he pl a intiff was testified by him as 

being $115 . 69" 

Su~n 1n s tr uo~1 on was erroneous. Appellant was en ti tled not only to 
th1~ sum ?f ~115. 69, but also to the cost of rest oring the model 
to its ori gi na l condition, inclu d in g t he cost of t r ans portation back 
to his sho p and the loss of his ori g inal contr a ct which was $200.00. 
tHhe was not, of course, entitled to recover the expense of changes in 

e seco nd mode l wherein it was different from the first. 

Ground eight is directed at the refusal of th e tri~l court to charge 
appella nt•a requests, but there seems to have been no exce ptions 
take n to his action. ' 

Th~ f:Lnal ground is number nine, that the verdict is a gainst the 
weight of the evidence. This is not a pro p er gro und of ap-oeal. 

The jud gment ia reversed with co sts. 



NEW JERSEY COURT OF ERROR -S 
AND APPEALS. 

EDWARD C. CoRDERY, 
Plaintiff-Appellee, 

v. 
AMERICAN RAILWAY EXPRESS COMPANY, 

a corporation, 
Defendant-Appellant. 

ON APPEAL. 

BRIE:B-, FOR DEFENDANT-APPELLANT. 

On or about 1\1:arch 5th, 1926, while the plaintiff, 
JiJdward C. Cordery, delivered to the defendant, 
American Railway Express Company, at Pleasant-
ville, New Jersey, a miniature model of accident 
Rcenes in and about New York City to be delivered 
by the defendant, American Railway Express Com-
pany, under written agreement to Albany, New 
York. 

The model was made of asbestos, paper, glue, 
compo-board, wood and other fragile materials ancl, 
according to the contention of defendant, was im-
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properly packed for shipping by the plaintiff so that 
when the model was delivered to the plaintiff in 
Albany, New York, seventeen hraces which were 
the . legs of the model, four sections of the shafting, 
twenty-four feet in length and four main pulleys 
wer~ missing. 

In ~pite of the above missing parts, the plaintiff 
was able to re'pi'ace them at the Fair and the model 
was used at the Fair in Albany, New Y qrk, by the 
plaintiff, which Fair lasted from March 11th, 1926, 
to March 15, 192G. 

'11he model was used in the State Armory at Al-
bany, New York, as an ex,hibit of the Safety Depart-
ment of the New York Motor Vehicle Commission 
for which the Motor Vehicle Commission was to pay 
the sum of thirteen hu11dred and seventy-five dol-• 
lars. 

As a result of the loss of the pulleys, shafting, 
etc., the plaintiff operated his model by h~nq and 
the entire expe11ses £'or so doing; was $115.69· ( State 
of Case, page 25, line 2), which sum included trolley 
fare, taxi fare in looking up different materials, rail-
road fare of plaintiff, his wife and boy from Pleas-
antville, New Jersey, to Albany,. New York, the 
meals and board of plaintiff and his family in A-1-
bany, New Y oric, the hire of a man to operate the 
model by hand and :return fare to Pleasantv~ _lle . of 
the model (State of .C~se, p·age 39, line 2) . . It also 
included three days' loss for the pla,iptiff 's . w:i~e, 
who was employed as , a teacher ~n .Pleasantville, 
Ne"'; Jersey (State . of Case, page 39, line , 6). 

The amount of the contract of plaintiff with, the 
New York Commission was $1375.00, of which phµn-
tiff received $1175 .at or before the delivery of the 
model to Albany; New York . ( State of Cas .e, pag~ 
45, line 20), and $125.00 paid on the second model 
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built by plaintiff and used about six months later at 
tho Syracuse Fair (State of Case, page 46, line 10). 

Tho defendant's complaint claims damages for 
shipment of the model from Pleasantville, New J er-
soy, to Albany, New York, but the model was not 
shipped back from Albany, New .York, to Pleas-
antville, New Jersey, by the defendant and while 
the model was being returned from Albany, New 
York, to Pleasantville, New Jersey, after the Albany 
Fair, the model was further damaged (State of 
Case, page 28, line 6; State of Case, page 43, line 
14). The plaintiff claimed damages for injuries to 
his model while being shipped from Albany, New 
York, to Pleasantville, and while not in the posses-

sion of the defendant carrier. 
Upon the plaintiff's return to Pleasantville, New 

Jersey, he notified the New York Commission of 
the condition of the model and they submitted a 
few new plans of what they would like on the new 
model and a.f ter the new model was made and 
changes made in the old one, the model was used at 
the Syracuse Fair. 
- When the goods were delivered to the defendant 
carrier's agent at Pleasantville, New Jersey, plain-
tiff did not notify the defendant"s agent of the con-
tract with the New York State Commission and did 
not state the character of the contract or of the 
amount, or that the goods contained in the shipment 
were of a fragile nature. The only notice given to 
the defendant carrier were the words '' show goods'' 
marked on the crates; according to the contention of 
the plaintiff, which was denied by the defendant. 
The defendant"s defense was that the model was not 
properly packed and was made of fragile material 
and could not properly be shipped and no notice was 
given to the shipper. 
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. . The case was submitted to the jury by the lower 
C9urt, who , instructed the jury that their verdict 
should not be for more than $115.69 if they found 
the defendant guilty of negligence, and the jury ren-
dered a verdict in favor of the plaintiff in the sum 
of $11,5.69, from which the plaintiff-appellee, Ed-
ward C. C(?rdery, appealed to the New Jersey Su-
preme Court a?d the New Jersey Supreme Court re~ 
versed the decision of the lower Court, from which 
decision, the appellant, now appeals fo this Court. 

ARGUMEN'r. 

'l1he Supreme Uourt revert:leu Lhe lower Court be-
cause of the exclusion of the following question 
being amended grounds of appeal number 3a of 
plaintiff's appeal (State of Case, page 10, line 34). 
''What did you pay on the return of the model 1 '-' 
(Sfate of Case, page 31, line 13). '11he plaintiff, 
when asked this question, was testifying as to what 
the return fare or expressage of his model would be 
from Albany, New York, to Pleasantville, Ne.w Jer-
sey, and said question was properly excluded be-
cause the jury, in their verdict, allowed the plaintiff 
the return fare of his model and the plaintiff suf-
fered no damage as the plaintiff had already testi-
fied as to the return fare of his model before the 
question was asked (,State of Case, page 39, line 1), 
what the item of $115.00 consisted oJ, he stated 
among other things, "It meant' the return fare to 
Pleasantville of the model.'' 

The Court erred in overruling the lower Court be.-
ca use of the rejection of the question known as ap-
peal number 3b. '' Except for the damage that' hap-
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periecl were you to take the model to Pleasantville .. '' 
( State ,of Case, page 31, line 20). The only pur-
pose which this question could be asked . would be 
for the purpose of showing the return fare of th ·e 
model to Pleasantville and, as stated above, could 
not prejudice plaintiff's rights as · he recovered the 
return fare of his model to Pleasantville, N. J. . 

In the verdict of the jury; the Court' erred in re.:. 
versing upon ame1:ded grounds of appeal number 4a~ 
because no exception was taken by the plaintiff to 
the ruling of the lower Court ( State of Case, page 
55, line 18). 

The Court further erred in reversing the lower 
Court because of the exclusion of the following ques ·-
Hon number 4b of the amended grounds of appeal. 
"Do you know whether, if you had reproduced the 
exact first model without any departure on the sec-. 
ond occasion, it would have required more time or 
less time that was put in on the second model F; · 
(State of Case, page 56, line 32). 

The plaintiff had testified that the only parts not 
delivered to him were the braces, shafting and four 
pulleys (Sfate of Case, page 17, line 34) and also 
testified .that the model had been furthe; damaged 
on the return to his shop in Pleasantville (State of 
Case, page 28, line 6). 

The plaintiff had testified fully as fo the entire 
c?sts of reproducing his second model when ques-
tioned by the Court ( State of Case, page 70, line 
20); and testified (State of Case, page 43, line 8) 
that he was clain1ing damages because of injuries 
caused fo his model while being returned to Pleas-
antville · from Albany, New York. . · 
. ~he defendant carrier was not liable for damages 
1nfhcted upon the model while it was being return~d 
by another carrier and was not the natural and prob-
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i1ble consequence of his model being shipped to New 
York, for which plaintiff is claiming damages. 

The · next ground of reversal stated by the lower 
Oourt is reason number 7 of the original ground of 
appeal ( State of Case, page 8, line 20), which refers 
to charge of the lower Court to the jury. The sum 
of $115.69, as · a.warded 'by the jury and as charged by 
the Court, for which the case was tried, fully cov-
ered the value of the lost goods and other incidental 
expenses which naturally and proximately resulted 
from the loss or injuries complained of. 

The plaintiff testified that the amount of his con-
tra.ct with the New York State Commission was 
$1375.00; that he received $1375.00 for the models 
with expenses (State of Case, page 38, line 18) and 
that the expenses were in the neighborhood of 
$200.00 (,State of Case, page 38, line 23) so that the 
plaintiff received the full amount of his . contract 
and more. The verdict of $115.69, which plaintiff 
recovered, included the expressage or fare of his 
model back to his shop in Pleasantville (State of 
Case, page 3-9, line 1) so that the sum of $1375.00 
received on the contract, and $200.00 extra ex-
penses allowed by the New York Commission, and 
the verdict of the lower Court of $115.69, gave the 
plaintiff approximately $1700.00 for his -models, 
which amply covered the cost of replacing the model 
to its original condition and costs of transportation 
back to plaintiff ''s shop. 

What the plaintiff is endeavoring to recover from 
defendant is the damage caused to his model while 
being shipped back to his shop and for which the 
defendant is not liable, as the goods were not trans-
ported back to plaintiff's shop by the defendant-
carri er and consequently the defendant is not liable 
for such damages. 
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The plaintiff is also endeavoring to recover for 

chan ges mad e in the plans for the building _ of ~n 
entirely new model which was different from the 
original model. 

It is the cont ention of the defendant that the de-
fendant was not given notice of the special circum-
stances of the shipment and is not liable for special 
damages and that any other verdict than the one 
given by the jury in the lo"V\rer Court would have 
been special damages which were not in the con-
templation of the parties at the time the shipment 
was made. 

The only statement made to the defendant con-
cerning the contract with the New York State Com-
mission was that the plaintiff had a contract with 
the New York State Commission and if' the defen-
dant did not handle the case with care, the plaintiff 
would lose his contract (State of Case, page 51, line 
10). There is nothing in the case which shows that 
the defendant was ever told or notified that the 
plaintiff could be required to make an entirely new 
model in the event any of the parts were missing and 
the only statement made to the defendant, was that 
the plaintiff had a contract with the State of New 
York and that the plaintiff would lose the contract, 
if th e goods were not handled with care. There is 
nothing in this statement which shows when it was 
nece ssary to deliver the goods in Albany, New York 
and th ere is nothing in the testimony indicating that 
a loss of a few of the parts would require a new 
model to be built. 

This case is analogous to the case of H a.dley v. 
Ba-xendale, an English case cited in the case of Wal-
cot·t v. M aunt, 36 N. J. L. 270, in which case the 
plaintiff, the owner of a flour mill, sent a broken 
iron shaft to the defendants, who were common car-
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riers to be conveyed by them to certain millwrights. 
rrhe defendants' clerks were told at the time of the 
shipment that the mill was stopped and that the 
shipment must be delivered immediately and that 
a special order should be given to hasten its deliv-
ery: The delay in the delivery by the carrier caused 
the closing, of the miH for some days and result'ed 
in a l~ss of prdfits to the mill owner. These profits 
were held not to be recoverable in an action for the 
breach of the contract for the reason that said cir-
cums.tanCes of the case, namely; that the mill owner 
was depending upon the return of the shipment for 
the :prir:tfose of continuing profits at the mill had not 
heei1 co:tnmunicated to the carrier at the time of the 
shipment. 

Sij,. in the case at bar, the fact that the pulleys, 
shafting and braces were lost, would require an en-
tire new model to be built at a cost greater than the 
old model, was not communicated to the carrier at 
the time of shipment. 

The case of C'hapman v. Fa ,rgo, 223 New York Re-
potts Na. 2, which is a case very similar to the facts 
in this case. The plaintiff, Chapman, brought an 
action to recover damages for unreasonable delay in 
tlie tra _nsporta tion of moving-picture films. The 
plaintiff, who was the owner of a theatre in New 
Yor _k, stated that he had specially advertised the 
exhibition of the films for Christmas Day and be-
cause the films were not delivered, a large number 
of people stayed away from his business, with the 
result that the plaintiff lost a large sum of money 
in the operation of his theatre. The films were 
shipped in a leather hand-bag and, pasted on the 
back, was the word ''rush'' and the words '' motion-
picture films.'' The messenger who delivered the 
package to the defendant express company told the 
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agent that the package contained films and should 
be rushed on account of showing. The · N~w York 
Court held, in an opinion by Chief Justice Hiscock 
tha~ the ab_ove notice was not enough to lay th; 
basis for recovery of special damages arid that' be-
!ore the defendant could be held to special damages ·, 
it must appear that the defendant had, at the tim·e 
of delivery, notice of the particular circumstances 
attending the shipment and which would probably 
lead to special damages if he defaulted. The Court 
held that it was not sufficient to recover special dam-
ages that the carrier should know of the O'eneral 
purposes for which the films were to be us~d and 
that the carrier should have been notified of the 
particular ~ircu~stances and purposes making im-
portan~ theu delivery upon a certain day. · 

So, 111 the case at bar, there was not sufficient 
notice given the defendant as to what would be the 
consequences, if any parts of the model were lost. · 

In the cases of Fo x v . Hardin.g, and Ma-sterton v. 
Mayor of Brooklyn, cited in case of Wolcott v. 
Mount, supra, it was held that the profits that might 
be realized from independent and collateral agree-
ments entered into on the faith of the principal con-
t ract, were too remote to be taken into considera-
tion. 

In the case of Koury v. Adams Express Co., 40 
~- J. L., page 372, the plaintiff was not allowed spe-
cial dam~ges, e_ven though the express company had 
been notified that the plaintiff had a contract to 
f~rnish g~ods to a convention in a certain specified 
fame. The Court held that the plaintiff could not 
recover for alleged loss of rental because the defen-
dant had no notice of the character of plaintiff's 
contract, the plaintiff mer ely having told defendant's 
agent, before shipment, that he had a contract to 
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furnish goods at the convention on May 22nd with-
out disclosing the nature of the contract. 

See also Higgins v. United States Express Com• 
pany, 83 N. J. L. 398. 

In addition to the · fact that the defend .ant had no 
notice of the peculiar circumstances of the ship-
ment, the damages which the plaintiff may have. 
sustained as a result of building a new model, are 
too remote and speculative to be considered by the 
jury and could not be determined with the reason-
able degree of certainty required under the decisions 
in this State and a verdict for more than $115.69 
would have been speculative and merely a guess 
upon the part of the jury as to what damages were 
actually' caused by the defendant, as the only dam-
age to the plaintiff, at time of delivery at Albany, 
New York, was the loss of the braces, shafting and 
pulleys and when the model was returned to the 
shop of the plaintiff in Pleasantville, it had received 
other damages while being transported back to 
Pleasantville so that it was impossible to determine 
what these damages were and what bearing they 
had on the construction of the new model as the 
testimony now stands. 

It is, the ref ore, respectfully urged that the judg· 
ment of the Supreme Court should be reversed with 
c·osts and that the Atlantic County Circuit Court 
should be affirmed. 

Respectfully submitted, 
S. PAUL RIDGWAY, 

Of Counsel for Defendant-
Appella;nt. 

NEW JERSEY COUR ,T OF ERRORS 
AND APPEALS. 

EDWARD C. CoRDERY, 
Plaintiff-A ppellee, 

' V. 
AMERICAN RAILWAY EXPRESS COMPANY ' Def enda.nt-A ppellant. 

ON APPEAL. 

BRIEF FOR THE APPELLEE. 

FACTS. 

rl1he action was brought for the purpose of recov-
ering damages arising out of the loss of very valu-
able portions of a model constructed for use in dem-
~nstrating how accidents occur on the highway be-
tween motor vehicles, etc., and was built to be elec-
trically operated, the loss havino " occurred durino· 
t 

t O o 
.ransport~tion fro ,m Pleasantville, N. J., to Albany, 
N. Y. Th~ appellee was under contract to deliver 
and exhibit the model to and before the Commis-
sioner of Motor Vehicles of the State of New York 
at Albany, for which he was to receive $1375.00. Be-
cause of the lost portions of the model, which are 
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.hereafter referred to more in detail; he was unable 
to perform his contract, but did attempt to operate 
what remained of the device by hand i~1stead of by 
electricity. He had been paid upon µis said contract 
all of the price except $200.00 ( p. 40, 1. 30), but it 
was necessary as a result of the loss afore said to 
rebuild the model, which was done at a cost of 
$1500. The verdict, under instructions of the trial 
Judge, was limited to $115.69, representing certain 
expenses in an effort to operate the model by hand. 

Upon the appeal .of the plaintiff below the Su-
preme Court reversed the judgment and appeal 
therefrom is taken to this Court. 

ARGUMENT. 

The reasons of the appellant are alleged to be, 
'' The Supreme Court erred in reversing the judg-
ment of the Atlantic County Circuit Court." 

Of course, if the position of the Supreme Court 
is sustainable in a single point this Court will affirm 
the determinations thereof. 

There was evidence that it had cost the appellee 
$1500 to reproduce the model, with some slight 
changes, and he attempted to define_ the dep_artures 
from the original model and to arrive at his costs 
of reconstruction with an ·aillowance for such 
changes, if any were due. The trial Court p:re-
cluded this effort on the part of the appellee, which 
the Supreme Court has held was error. The general 
rule of law as to the liability of the common car'rier 
is stated in Volume 10, Cor·pus Juris, page 400, as 
follows: 

·. "The carrier is liable for the vali6e of the 
goods and any other incidental damages which 
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naturally or proximately result from the loss or 
injury complained of." 

There appears to be no denial by the Courts . of 
this State of the right to recover special damages 
where the action is against the carrier for loss of 
goods, especially where the circumstances of the 
shipment were made known to the defendant at the 
time it engaged to deliver the goods. 

In Wolcott v. Mount, 7 Vroom 270, Mr. Justice 
Depue held, adopting the language of Hadley v. Bax-
endale (9 Exch. 341), that the damages recoverable 
in such cases is: 

'' Such as might arise naturally, i. e., accord-
ing to the usual course of things, from the 
breach of the contract, or such as might reason-
ably be supposed to have been in contempla-
tion of both parties at the time they made the 
contract, as the probable result of the breach 
of it." 

Appellant contends that such facts were made 
known to defendant at the time of the contract as 
that it ought to have contemplated the incidental 
damages contended for as natural and probable in 
case of breach. At least this became a jury ques-
tion. The receiving agent of defendant was in-
formed that plaintiff had a contract with the New 
York State Commission and that loss might arise 
thereunder if the goods were not properly handled 
(p. 52, 1. 8). The loss arising was wholly natural 
and the character thereof might have been contem-
pl.ated from the information conveyed to defendant. 
True, plaintiff did not state just what portion of 
the model if lost would prevent performance of the 
contract; but if the carrier knew anything in this 
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rospec.t it knew· from its information that if proper 
delivery were not made the contract might not be 
performed and damages would result. The law will 
be reasonable and it would exact too much to re-
quire that all details be stated-as that pulleys, pul-
lt:y brackets or shafting or other parts are vital tc, 
this model and if any are lost so much money will 
be lost under the contract. 

However, aside from the question of "special 
damages,'' there was evidence that the value of the 
lost shafting with pulleys and pulley brackets, 
worked out and placed as to exactly time the occur• 
rence of the various accidents, was equal to the value 
of the .model ( p. 26, 1. 20). The loss of ~hese parts 
was the loss of the model. If the heart and vitals be 
lost the person is lost. Yet, the effect of ~his testi-
mony was nullified by the instructions of the Court. 

The principal part of the model was a main shaft. 
ing, 24 feet long (p. 15, 1. 1; p. 18, 1. 4) about ~hich, 
at intervals were built up shoulders to receive belts 
working over pulleys-one for each of the different 
accidents-and by the building up of these shoulders 
upon the shafting and the · prope ·r placing of the 
various pulleys upon brackets the E;everal accidents 
had been very ingeniously timed; so that the very 
heart and vitals of the model were in the shafting 
together with the pulleys, and by their functioning 
the several electric mqtors were periodically thrown 
into o·peration and the several accidents were pre-
cipitated. 

The main shafting and four main pulley brackets 
( the pulleys were pla-ced upon these brackets) were 
lost (p. 17, 1. 33). The worth of these was substan-
tially the ·value of the model (p. 26, 1. 20). · The pul-
leys were spaced and set at determined angles up ·on 
the brackets and required much work in their con-
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struction (p. 18, 1. 4); and as a result of the lost 
parts the plaintiff could only give a miserable ex-
hibit of his model ( or the remainder of it) by oper-
ating it by hand instead of electrically (p. 59, I. 18). 
It was necessary to reproduce the model for the 
State of New York, which was substantially done 
( p. 25, 1. 29). The only evidence of damages in re-
turning the model from New York is that new back-
ing, boards, streets and pavements were made nec-
essary (p. 43, 1. 1); all of which was insignificant 
since the whole model must be rebuilt because of 
damage~ in transporting same to New York ( top 
p. 28). 

The plaintiff was not bound to assume the losses 
occasioned by the defendant's defaults and he should 
have been allowed to recover the sum of $200.00 lost 
upon his contract as afore said, and the proper cost 
of rebuilding the model, besides the sum of $115.69 
expended in connection with the exhibition as afore-
said. It is difficult to see any proper differentiation 
between the item allowed as expenses in operating 
the model by hand and other consequential losses 
which were disallowed. It must not be overlooked 
that the verdict of $115.69 includes nothing for the 
lost portions of the model (p. 38, 1. 30). Clearly, the 
trial Court was wrong in this respect. The Supreme 
Court quite properly held that the limitations im-
posed by the trial Judge were erroneous. 

It is submitted that the findings of the Supreme 
Court should be affirmed. 

Respectfully, 
ELWOOD C. WEEKS, 

Of Counsel for the Plarintiff-
Appellee. 






