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BRIEF OF PLAINTIFF.

STATEMENT OF FACTS.

The plaintiff, a loom-fixer of fifteen years experience,
had been in the employ of the defendant for four years in
his capacity as loom-fixer. In January, 1903, the de-
fendant started a new department in its mill which was
known as the Jacquard section, and was placed under
the control and management of one Edward Donnelly,
who, in the capacity of mill-wright, was to erect and put
in operation the Jacquard looms in this section. Edward
Donnelly was retained in this particular department, as
mill-wright, until about the first of April, at which time
t elooms had been placed in good running order by him.
The plaintiff had never worked in this particular depart-
ment until about ten days before the injury, when his

work was changed by the defendant from the straight



loom section and he was assigned to work in the k
quard-loam section as loom-fixer. There were forten
ooms in this department, each being operated by neas
of a belt running from a pulley on the loom upward toa
shafting. The shafting ran the length of the mil ad
the looms were placed at right angles thereto. Te
pulley on the loom and the pulley on the shafting, quer
ating the belt, were placed at right angles, meking wet
is known as a quarter-turn pulley. Above the loomod
situated immediately around the pulley on the =t
were three vertical levers Which moved, when fte
machine was in operation, up and around the pulley atdl
shafting and which, to avoid hitting the sanme, were bat
in a peculiar manner. It was amidst these levers tret
the belt ran around the pulley on the shaft. The loos
fixer s duty was solely concerned with keeping the laxts
in repair, and repairing and adjusting the belt. It wes
no part of his employment, nor had he any concemn with
repairing, inspecting, or in anywise attending to the
shafting, as this was solely the duty of the millwright.
The customary and usual manner, and in fact the aly
vvay for a loom-fixer to adjust a broken belt on Jacquard
looms was to throw the belt around the shaft, pt it
under the pulley on the loom, clamp the ends together,
place a ladder against the gantry, which was a bem
above the loom and below the shaft, mount the ladder
until the loom-fixer’s body was on a level with the saft-
ing, then lean over and along the shaft, and lifting the
belt, slip it over the pulley attached to the sheft. It
was not possible to stand in any other position. It wes
customary and necessary for a loom-fixer to len
against the shaft at such times.
'While performing this duty, the loom-fixer’s body
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aways canre in contact with the shafting. It was never
possible to adjust a belt with a shafting motionless, nor
wes it permitted, the loom-fixer to have the shaft cease
ruming while performing this duty. To do so even if
the required permission were given would have stopped
the work of the entire section, and in addition thereto,
it would have been impossible to adjust the belt.

The shaft at such places above the looms, whether
there coupled together or not, *in accordance with the
wee of the trade always presented a smooth surface
agpinst which the loom-fixer would always be obliged to
leen The loom-fixers always leaned against these
paces without the slightest danger. This Was true of
dl other parts of the mill, except the place which caused
tte ifjury. The shafting revolved at a great rate of
spead which made it impossible for a loom-fixer to per-
ceive whether or not the surface was entirely smooth,
adas it was impossible for him to stop the machinery,
ke wes compeled to assume that the shafting was in the
ratural and customary condition.

The plaintiff had adjusted a number of belts in this
section, in similar places, in exactly the same manner as
descnbed above with absolute safety, but had never been
clled upon to adjust a belt at the place which caused the
injury. —: .

At the time of the accident, plaintiff was called upon
to adjust a broken belt over the loom in question. He
threw the belt around the shaft, clamped it together,
paced a ladder against the gantry, mounted the ladder,
ooked carefully along the shafting, reached over among
the levers, took the belt and slipped it on the pulley, and
instantly he was whirled around the shaft, and received
tre injuries for which this action was brought.
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When the machinery was stopped it was dsoered
that at this ‘particular place against which the dairtiff
in the cutomary performance of his duty had been cam
pelled to lean, the shafting had been coupled or joined to-
gether with a coupling of an unusual and dangerous da=
acter, in this, that although in appearance it was the sz
as other couplings used at such places, it had pgedting
from its otherwise smooth surface, set screws, whd
were invisible when the shaft was in motion. It ths
acted as a natural, but invisible, hook.

The condition of this coupling was actually known to
the defendant, but unknown to the plaintiff.

Couplings of this dangerous character were usedinro
other part of the mill at such places, and never koan
by the trade to be used in any mill, at such places, ad
their unguarded use prohibited by the statute laws o
this State.

The couplings always Used at such places presented an
absolutely smooth surfaces. The ends of the shaft to
be joined were inserted in the coupling; bolts were tten
passed through the coupling, parallel with the shaft ad
tightened or keyed up. Each end of the coupling leda
rim or flange which projected along the shaft and ower
the bolts, so that the heads and ends of the bolts vere
completely covered and hidden by the rims or flarnges
thus making it impossible for the coupling or balts to
catch or ‘-hoop up” anything with which they came in
contact.

All these facts were clearly proven upon the part of
the plaintiff.

On the above facts the trial Judge granted a non-suit.
To review this and other rulings, the plaintiff brings

Error.



T WAS THE DEFENDANT’'S DUTY TO PRO-
VIDE THE PLAINTIFF WITH A REASON-
ABLY SAFE PLACE TO WORK.

The rule is thus stated in the American and English
lacy. Law, Vol. 20, P. 55= “In accordance w.ththende
tot reasonable care must be taken to T *
Jarts from injury, masters owe to thetr servants the duy
)f providing them a reasonably safe place in w
work, and of maintaining it in a reasonably safe con-
dition during the employment, having regard to the char-
acter of the services required, and the dangers that a rea-
sonably prudent man would apprehend under the circum-
stances of each particular case. This is a positive du y
which the master owes, and is not one of the peris or
risks assumed by a servant in his contract of emp oy

ment.”

“The master must take reasonable care to furnish tools
and appliances with which, and places on or about which,
the servant is employed to work, reasonably safe for t e
work.”

Electric Co. vs. Kelly, 28 Vr. 100.

“It is the duty of the master to exercise reasonable care
to provide a safe place for his servant to work in.

Belville Stone Co. vs. Mooney, 31 Vr. 324.
Affirmed 32 Vr. 253.
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See also Smith vs. Erie Railroad Co. (Ct. Er. and A
June Term, 1902), 52 Atl. Rep, 634.

In the opinion of the Court in this case, delivered by
.Pitney J., the rule herein discussed is set forth dearly

and a large number of New Jersey authorities are dtedin

support thereof.

It is insisted that the defendant failed in this respectan
the duty it owed to the plaintiff.

(A) By supplying a collar or coupling dangerous init

self to any person working near same.

(B) By supplying such collar or coupling in a plce
around and against which it required the plaintiff

to work.

supplying a collar or coupling dangerous
m itself to any person working near sane

The plaintiff was injured by being caught by a project-
ing set screw in a collar or coupling on the shaft against
which he was working. He testified that this was nota
safe coupling. That it was unsafe because the set screws
were projecting out of the rim (p, 16, lines 1 to 8). That
the ordinary coupling used generally was “a run cast
around one end of the shaft, another rim around the
other, 1 Y2 inches wide; they are fastened with a key on
the shaft that keeps them from slipping, then they are
brought together and a bolt and a nut goes through
them.”

Q. Goes through where? A. On the side, then the

nuts are fastened on the bolt, and they are covered by the



smooth rim when they are brought together; a regular
smooth surface, that extends out over the nuts. Q. W hat
kind of a surface does that coupling you have just
described present? A. Perfectly smooth. Q. Would
it be possible to get caught by leaning against such a
coupling? A. No, sir. Q. Is there any difference be-
tween the appearance of the coupling which you have
last described, and the coupling that caught you .when the
shaft was working? A. No, sir; there is not. Q. Is
there anything that indicates, or could indicate to a work-
man working around those shafts, the difference in those
couplings, or which kind of a coupling the one was?
A. No, sir. Q. While the shaft was in motion? A.
No, sir. (Entire page 16, p. [7>lines i-io ).

These couplers, described as “safe couplers,” had been
in existence “a good many years,” and was the kind
which was generally used; in fact, plaintiff knew of no
other mill which used a coupler similar to the one by

which he was injured. (Page 17, lines 20 to bottom).

The set screw which caught the plaintiff, and caused
the injury, projected from the surface of the collar. (Page

14, lines 18-20).

On cross-examination plaintiff testified that he never in
his life saw a collar with a set screw in it,— on shafting,
—that on shafting they had the “safe collars,” and that
this testimony was based upon his fifteen years’ experi-

ence in different mills. (Pages 51 and 52).

EDWARD DONNELLY, the next witness for the
plaintiff, testified:



He, like the plaintiff, is a loomfixer by trade. Helad
also worked as a millwright, and had had experience in
putting up and taking down shafting. Such work is pe-
formed by a millwright,— a loomfixer has nothing to d
with shafting. (Page 67, lines 1 to 12). That helad
coupled shaftings with couplers, or collars, and koew
what was the usual and common coupler to couple shafts
together. He described the usual and common coupler
used in such places (in mills) as follows: “That (evi-
dently indicating) is the flange, and on this shaft hereit
is keyed on at each end, and the four bolts run under-
neath, and there is a rim projecting out on each side of
the flange, and they go under the rim; these bolts g
underneath the rim and you tighten them all up, and they
are all smooth.”

“Q. What sort of a surface is presented on the face
outside, of that coupler?” A. “Perfectly smooth.” Q
“W hereabout are the screws or bolts?” A. “Under-
neath the rim.” Q. “Are they exposed?” A. “Ny
sir.” Q. “Is it possible for those screws or bolts to ctch
anything in going around ?” A. “No, sir.” Q. “Isit
perfectly safe for a person to lean against the couplers?”
A. “Yes, sir, if you lean against it, all you feel is fric-
tion; the heat would make it warm, that is all.” @
“W hat were the couplers usually used in this mill?” A
“They had safe couplers there.” Q. “Was or not this
coupler which caught you brother, an unusual coupler?
A- “I never saw any before in my life.” (Pages 67and
68).

These set screws could not be seen when the shaft wes

in motion. (Page 69, lines 3-6).

GEORGE GREER, a witness called by the plaintiff as



an expert loomfixer. He so qualified. Plaintiff offered
toprove by this witness that the coupling by which plain-
tiff was injured, was an unsafe and unusual coupling.
This offer was overruled, and exception taken. The
pertinency of this testimony will be considered under
another head. It is mentioned at this time, for the pur-
pose of showing the quantity and character of the evi-
dence offered by the plaintiff, and should be weighed as
corroborative proof of other testimony offered, should
the Court decide that his testimony should have been ad-
mitted.

It was admitted by counsel for the defendant that there
are different kinds of couplings. (Page 92).

The question involved under this point is a simple one.
The master had the choice of two couplings, one present-
ing a perfectly smooth surface against which a person
could lean without the slightest danger; the other pre-
senting the same surface plus a projecting set screw,
which, if a person leaned against it, would undoubtedly
hook or catch in his clothing, and whirl him around the
shaft. It was a choice between a safe coupling generally
used in all the mills, and a dangerous coupling which
Edward Donnelly says he never saw before in his life. If
it were necessary for the servant,— in this case plaintiff,)

to lean against the shafting, the set screw was certainly
the most dangerous piece of machinery the plaintiff could
have worked around, it needs no argument to prove it
dangerous and unsafe,— it is too clear to need argument.

«

It is equally clear that the “safe coupling” would not, and

could not have caused injury to a person leaning up
against it.

he question then is, was it necessary to lean against
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the shafting- in doing the work plaintiff set out to do, or
would he be likely to do so in the exercise of admy
eare? On the answer to that question depends the answer
to the question whether or not the coupling was danger-
ous, and the place therefore unsafe.

(B) By supplying such collar or coupling ina
place around, and against which it required
the plaintiff to work.

The plaintiff, as loomfixer, was in charge of the “box
loom section,” the Jacquard section. (Page 9). In this
section were twenty-eight looms, fourteen of which were
Jacquards. (Page 10, lines 1 to 4). These looms were
operated by means of a belt from the power shaft. The
shaft ran lengthwise with the mill, and the looms cross-
wise. The belt passed around a pulley on the shaft, and
another around the loom, running at right angles to the
shafting, making what is known as a quarter turn pulley.
(Page 10, lines 15 to bottom). The shaft was about nine
or ten feet from the floor, and within two and a half or
three feet from the ceiling. (Page ri, lines 13 to 17).
Plaintiff, in describing the Jacquard loom (pages 11 and
12), testified that up at the shafting were a number of
levers. These levers arose and fell, making the Jacquard
known as a “rise and fall” (pages 11 and 12), in order
to give the levers full play, so that they would not strike
the shaft in traversing up and down, they had to bend
some over and down in that manner, up and around
over here (evidently indicating. There were some
bent this way, and some that way, and right in the

midst of those levers was a pulley that drives the loom.



(Page 12, lines 2 to 10). Around this pulley was thrown
the belt that drove the loom. (Page 10, line 12).

The correct manner of putting on a belt on these Jac-
quard looms was as follows: Q. “What was it neces-
sary with these Jacquards to do, in order to get a broken
belton?” A. “Well, it was necessary to throw the belt
around the shaft, put it on the friction pulley on the loom,
bring both ends together and clamp them and get a ladder
and put it against the gantry (a scaffolding or framework
above the loom and running at right angles to the shaft),
mount the ladder and lean over and along the shaft and
put your hand in and among them levers and throw that
belt on.” Q. “Was it necessary to lean along and over
the shafting to put the belt on this Jacquard machine?”
A, “Yes, sir.” Q. “Was it possible to stand in any
other position?” A. “No, sir.” Q. “Was it customary
for a loomfixer in putting on this Jacquard machine to
lean against the shafting 7> A. “Yes, sir; you had to do
it in order to get the belt on.” (Page 12, lines 15 to
bottom).

There was no position that could have been assumed in
putting on that belt, which would not have necessitated
leaning against the shafting, to put on that belt. That
the ladder could not have been put up from any other
position to throw on that belt. (Page 14, lines 1 to 10).

The foregoing is taken from 'the testimony of plaintiff.
He is corroborated by Edward Donnelly, who described
the method of putting a broken belt on a Jacquard loom.

age 64, lines 20 to bottom) : “If a belt broke you
would have to put it around the shaft, and then down be-
ow the friction pulley, and then couple it together, and

en get y°ur ladder and go up and grab hold of the belt:
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you get hold of it like that (indiciting) and put it right
°n” Q- “When the loorafixer was doing that, how near
to the shaft would his body necessarily be?” A. “His
hody would mostly strike the shaft the instant he putit
on, if the belt is tight at all.” Witness testified further,
that there was no other way to put on that belt, or putan
a belt on a Jacquard loom; and he knew of no one dse
who could. ' (Page 65, lines 1 to 15). Q. “Is thator
not the customary way for toomhxers to put belts m
those Jacquard machines?” A. “It is the only my."

(Page 65, lines 20-23)*

In the midst of these levers around the shafting, at the
Very spot where a person throwing on a belt in the man-
ner indicated, this collar or coupling with the set screw

was placed. (Page 29).

So that at this point of the case there had been
sented to the Court and jury for its consideration, the fact
that an unsafe and dangerous coupling or collar had been
supplied by the defendant at a place where the plaintiff
was obliged to work, and against which in the exercise of
his employment, it was absolutely necessary for him to
come in contact with this dangerous piece of machinery
when performing his duty in this usual and only manner
to be performed by a loomfixer. Let us emphasize the fact
that without the hidden set screw the shafting was abso-

lutely harmless.

pre-
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thenext question is,did the defend -

ant and PLAINTIFF HAVE NOTICE OF THIS
DANGEROUS SITUATION ?

It is insisted :

(A) That the defendant had constructive and actual

notice of said dangerous place to work;

(B) That the Plaintiff had no such notice.

(A) THE DEFENDANT HAD CONSTRUCTIVE
AND ACTUAL NOTICE OF SAID DANGER-
OUS PLACE TO WORK.

In support of the constructive notice, we have the
proof already indicated of the dangerous situation cre-
ated by using this dangerous coupling in a place which the
defendant had designated or supplied as a place to work.

The least that can be said in favor of the defendant is
that it was fairly a question of fact, and as such, a ques-
tion for the jury, whether or not the defendant had exer-
cised reasonable care in providing his servant with a safe
place in which to work. The defective and dangerous
condition must certainly have been obvious to those who
supervised the erection of the machinery and shafting,
and as this duty of supplying a safe place could not be
delegated or avoided by the employment of others, the
negligence of those who originally inspected and super-
vised the erection of the machinery and shafting was as

a matter of law chargable to the defendant.



The master’s duty to exercise reasonable care in fur-
mshing a place for the work, and appliances for the work,
that shall be reasonably safe, for those engaged in a gen
eral employment, is not avoided by the employment of
competent agents for its performance. Those servants
to whom the duty is delegated are not fellow servants en
gaged in a common employment with those for whose

reasonable safety the duty is imposed upon the master.”

Smith vs. Erie Railroad Co., 52 Atl. Rep.
634- (Ct. Er. and App., June 16, 1902).

Opinion by Pitney J.

The duty of a master toward a servant in his employ-
ment is to exercise reasonable care and skill to provide
safe machinery and appliances for carrying on the busi-
ness for which it employes the servant, and in keeping
such machinery and appliances in a safe condition for
such use, including the duty of making inspections ad
tests at proper intervals whilst the work progresses, to
ascertain if it remains in such safe condition. The master
is also bound to exercise reasonable care to provide a safe
place for his servant to perform his work, and to the ex-
ercise of reasonable care to keep and maintain the place

safe.”

Comen vs. Belville Stone Co., 39 Vr. 226.

“A master’s duty to his servant requires of the former
the exercise of reasonable care and skill in furnishing suit-
able machinery and appliances for carrying on the busi-
ness in which he employs the servant, and in keeping such
machinery and appliances in repair, including the duty of

making inspections and tests at proper intervals



i5

North Duetscher Lloyd Steamship Co. vs.

Ingerregsten, 28 Vr. 4o00.

There was no evidence that the defendant had made
any inspection; there was the testimony of Edward Don-
nelly that two weeks previous to the accident he had ob-
served the dangerous condition of the shafting (page 68,
line 30), and there was the fact of its then present dan-
gerous condition. If Edward Donnelly could have ob-
served this dangerous situation, there was no reason why
the defendant could not have observed the same, if inspec-
tion had been made. It was therefore a question of fact
at least, whether or not this inspection had been made.

Aside from this, however, the defendant had actual no-
tice of this dangerous condition. Edward Donnelly posi-
tively testifies that about two weeks before the accident,
while acting as millwright, “one of the journals got hot on
the shaft, so instead of seeing them all get hot I went and
oiled them up; that was at the noon hour, and I saw this
coupling” Q. “While you were oiling the shaft?” A.
“Yes, sir; that is the first I knew about it; and about two
hours afterward, I think in the afternoon, I was up there,
and Mr. Haenichen came up and I told him he had better
get that fixed or there would be an accident, and he said
All right, T will look after it,” so I paid no attention.”
(Page 66, lines 2 to 18).

In view of the fact that the plaintiff had only just been
placed to work in the Jacquard loom section, although he
ad worked in other parts of the mill before that (pages
9 and 10), the following quotation from the case of
omen vs. Belville Stone Co., 39 Vr. 226, applies with
°rce. In discussing the master’s duty to maintain safe

mac inery, appliances and place to work, quoted else-



where in this brief, the Court said: “Such duty asto
machinery, appliances and place continues when his s
vant is changed from place to place upon the work ym
which he is engaged for his master, when the danger of
such change is not obvious, and the servant is without
knowledge of it, and cannot observe and acquire te

knowledge in the exercise of ordinary care in the enplof
ment”

(B) THE PLAINTIFF HAD NO NOTICE (P
THE DANGEROUS CONDITION OF THE
PLACE AT WHICH HE WAS SET O
WORK.

On this point the plaintiff testified that he was put to
work on the Jacquard section about a week or two pre-
vious to the accident. (Page io, lines 11-13). Duing
that time he had only put on two or three belts in that
section, along the same shaft at other places, and thesele
had put on in the manner already described. That the
belt on the particular loom at which he was working
(when hurt had never been put on by him before. (Page
13, lines 1 to 11). That he did not know before he was
hurt of the existence of that dangerous collar or coupling
at that place. (Page 18, lines 1-6). That there was
nothing to indicate to a workman working around those
shafts what kind of a coupling was in use, when the shaft
was in motion. (Pages 16 and 17). That it was not
the duty of the loomfixer to inspect these couplings or
anything of that sort, that duty devolved upon the mil -
wright. (Page 17). That it was not the loomfixers

duty to put on or inspect the couplings. (Page 17)-



On this proof, it is submitted that it dearly appeared
that the plaintiff had had no notice of the dangerous con-
dition, either by warning, or inspection, or by knowledge
of the condition of affairs gained by working about the
place—his first attempt to work at the place where the ac-
cident occurred, resulting in the injuries complained of.
This will be discussed further, however, in the considera-

tion of the question of contributory negligence.

Conceding for the purpose of argument, that different
conclusions might be fairly drawn from the evidence on
this point, it was at least a question of fact as to which
conclusion should be drawn. As was said in the case of
Carroll vs. Tidewater Oil Co., Ct. E, and App.,
1902, 52 Atl.,, Rep. 275 : “If the question presented
by the evidence is one upon which a reasonable dif-
feience of opinion might be entertainedr the duty of the
trial court is to submit it to the jury. Whether or not
there was negligence on the part of the defendant in not
exercising reasonable care and skill in supplying safe
machinery and appliances, and in keeping them in a safe
condition for the work to be performed, was a question
for the jury, depending upon the facts of the case Van
Steenburgh vs. Thornton, 29 Vr. 160; Comen vs. Stone

Co., 30 Vr. 226.”

In Comen vs. Stone Co., 30 Vr. 226, cited in Carroll
against Tidewater Oil Co., the Court held :

“Where there is a fair dispute in the evidence or two
classes of conclusions can be reached from it, whether the
injury to the servant was the result oi negligence of the
master to exercise care required to provide proper

machinery and appliances for the use of the servant, or



a proper place in which to perform his WOIK, or whether
the injury was the result of obvious danger or risk to the
servant, or the want of ordinary care on his part to o>
serve dangers within his knowledge, or which he ought
to have known in the exercise of reasonable care, thena

case is made which should be submitted to the jury for
their determination.”

On the evidence presented by the plaintiff’s case, how-
ever, the negligence of the defendant was clearly proven,
and for the purpose of this case, on a motion for norr

suit, the evidence must be taken to be true.
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THE QUESTION OF CONTRIBUTORY
NEGLIGENCE.

On the ground that the plaintiff had been guilty of
contributory negligence, the Court granted the defend-
ant'’s motion for non-suit. Before discussing the evi-
dence on the question, and the Court’s reason for its
decision, there still remains to be considered the question
of how far the plaintiff had the right to assume that the
defendant had furnished safe appliances and a safe place

to work.

It is insisted that

(A) Thé plaintiff had the right to assume that the de-
fendant had complied with its duty to furnish safe

appliances and a safe place to work.

(B) Was the plaintiff guilty of contributory negligence

in his use of the place in question ?

(A) THE PLAINTIFF HAD THE RIGHT TO
ASSUME THAT THE DEFENDANT HAD
COMPLIED WITH ITS jDUTY TO FUR-

NISH SAFE APPLIANCES AND A SAFE
PLACE TO WORK.

In support of this the following cases so hold :

In Smith vs. The Erie Railroad Co., the Court, after

iscussing the master’s duty to exercise reasonable care
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in furnishing a safe place and appliances for the wok
held:

(s)d. 4) “A servant has the right -to take it for
granted that his master has performed his duty by exer-
cising reasonable cafe for the servant’s safety above ind-
cated, until the servant is warned or notified of a danger
arising from the master’s negligence or until the danger
becomes 'so obvious that a reasonably prudent servant
under the circumstances would observe it.”

Smith vs. Erie Railroad Co., 52 Atl.,, Rep.
634. N. J. Ct. Er. and App., June, 192

Again: “A servant has the right to take it for
granted that his master has performed his duty by the
exercise of that reasonable care for the servant’s safety
which the law requires, until the servant is warned or

notified of danger.”
Smith vs. Erie Railroad Co., Supra.

(Syl. 3) “A servant is entitled to assume, in the ab-
sence of any notice to the contrary, that the master has
exercised reasonable care and skill in providing for the

safety of the servant.”

Carroll vs. Tidewater Oil Co., Atl, Rep.
275, N. J. Ct. Er. and App., June Term,

1902.

Lippincott, J., in his opinion in the case of Comen vs.
The Belleville Stone Co., at page 232, said: “The inter-
state had the right to assume that his employer had exer-



dsed reasonable care in furnishing proper appliances and

inkeeping them safe.”

Comen vs. Belville Stone Co., 29 Vr. 226.

“In the absence of notice to the contrary, a servant is
entitled to assume that his master has exercised due care
and skill in furnishing proper appliances for the wor ,

and in keeping them safe.” (Syl. 3) -

North Deutscher Lloyd Steamship Co. vs.
Ingebregsten, 28 Vr. 4o00.

Although the rule in this respect is so thoroughly
settled, the case at bar is much stronger for the plaintiff,
inthat although he had the right to assume that the place
was safe, nevertheless he made a careful inspection of the
machinery which concealed the defect, before using the
place, but was unable to discover anything which indi-
cated to him that the shaft was dangerous, or in anywise
differed from other shafts so used, and upon which he
had heretofore worked in exactly the same manner, with-

outinjury. His testimony on that point is as follows:

“I got up and looked carefully along the shafting,
reached over among the levers, took the belt and threw it
on the pulley, and instantly I was whirled around the
shaft.” Q. “You say you looked at that shaft carefully,
the levers and all that sort of thing?” A. “Yes, sir; I
am always very cautious in doing anything like that.”
(Page 13, lines 17 to 24).

Q. “Did you know that that coupling or set screw was

there?” A. “No, sir, I did not.” Q. “Was there any

way in the exercise of ordinary prudence and care while
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putting on that belt?” A. “No, sir.” (Page 15 linesi
to 9). | 1

On cross-examination plaintiff again testified to sub-
stantially the same thing.

But, we repeat, that aside from any inspection which
he testifies he made, had he commenced working about
this shafting solely upon the assumption that it was safe
in all respects, he was guilty of no negligence.

Having discussed the legal right of the plaintiff to as-
sume without inspection that the defendant had fur-
nished a safe place to work, and going further, having
shown that he made a reasonable inspection, the next

question for consideration is:

(B) WAS THE PLAINTIFF GUILTY OF QOv
TRIBUTOBY NEGLIGENCE IN HIS UsE
OF THE PLACE IN QUESTION?

Was it necessary and usual for the plaintiff in the usud
performance of his work, to lean against shafts in the
same manner as he did at the time of the injury?

Plaintiff testified that to put on the broken belt, it was
necessary to lean over and along the shaft and put his
hand in and among the levers; that it was impossible for
him to stand in any other position, and that it was always
customary and usual for a loomfixer to get in the same
position that he was in, in order to put on a broken belt;
that it was impossible for him to put on the belt on a Jac-
quard machinery without leaning against the shafting
(p. 12). No other position could have been assumed by
him without leaning against the shafting, to put on the
belt. (P. 14).
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Edward Donnelly testified that in order to put a belt on
machines the loomfixer’s body would necessariy
strike the shaft’the instant the belt was put on; that there
"S w a y toputon such belt; that thts w a* e
Onlyandusual way and position a loom fixer could ta

(PThfevidence on this point is more fully discussed in.

sub-division “B” of Point I.

Dd the plaintiff have notice of the dangerous place m
which he uas directed to work by his employer ?>

Plaintiff testified that he was unaware of and had no
notice of the dangerous condition of the coupling an
shafting to which he was exposed and against which he
had to lean his body in the course of his employment, as
was customary and usual. (P. 18). That the bet on
that particular loom had never been put on by him before.
(P. 13). That there was nothing to indicate to a work-
man that the coupling was unsafe. (P. 16 & 17)+ That
although he carefully inspected the shaft at this place, it
was not possible for him to discover the existence of this

setscrew. P. 13).

The evidence on this point has already been more fully

discussed under point II, subdivision “B.”

Did the defendant have constructive or actual notice of
suchdangerous place to work, and fail in its duty to make
schplace safe?

Edward Donnelly testified that he had discovered the

dangerous set screw and had reported the matter to the

defendant. (P. 66). There is absolutely no evidence that

the defendant ever remedied this dangerous condition.
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< This is more fully discussed under Point II subdivision
A.

The evidence discloses that the plaintiff in the ws
course of his employment was injured while performing
his duties at a place which he had the right to assume was
safe, and which the master owed a duty to plaintiff to
make safe, that the act by which he was injured was as
tomary and usual in his trade, and in fact the onlybanner
in which this duty could be properly performed. Thitit
wets o> duty which he cud other loomfixers perfonmed in
the same manner at other similar places without iryuy
and which could have been performed by him in the sne
manner without danger or injury had the place beensgfe
The unsafety consisted of a dangerous set screw which
was hidden wholly unlooked for, and unusual at the place
in question, and could not be discovered by him by reason-
able inspection, but the danger of which was known to
the master. The conclusion therefore that the servant
was guilty of contributory negligence by allowing his
body to come in contact with the dangerous shafting and
(to him) hidden set screw, when performing this dutyin

the ordinary and usual way, is clearly erroneous.



IV.

THE COURT’'S REASONS FOR GRANTING A

NON-SUIT.

The Court’s reasons for granting a non-suit, plainly
show that he misconceived the evidence and the law in the

case.

The Court states: “He was not directed on this oc-
casion to adjust the belt.” (P. 103, line 15)*

The evidence shows: “Q. Now Mr. Donnelly,was

it a loomfixer’s duty to put the belts on without permis-

sion? A. Yes sir.” (P. 12, line 15). Also cross-ex-

amination at Page 38. .

Edward Donnelly’s testimony: “Q. Is it a loom fix-
er's duty to put on belts when they break ? A.
(P. 64, line 7).”

Also testimony of witnesses Hughes and Greer.

Yes, sir.

The Court states: “He says that it was usual to lean

against the revolving shaft, although he had never done
sobefore.” P. 103, line 18).

“Q. Had you put those belts on in just the way you
have described? A. Yes, sir. (P.13, line 6. Q. Was
it customary for you to lean against the shafting in put-
ting on these belts? A. Yes, sir. (P. 14, line 10.).”
The Court states: “At least one of his witnesses de-
nies the statement that it was usual to lean against the re-

volving shafting.” (P. 103, line 22).
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A careful examination of the testimony fails to dis
close that any witness denies the statement that it was

usual to lean against the revolving shafting.

The Court states: “ He had been in the defendant’s
employ four years and had ample opportunity to inspect
the shaft. (P. 104, lineT").

The plaintiff testified: “Q. How long did you say
you had been working in this section? A. About a

week or two.” (P. 10, line 11).

The Court states: “I do not. think it can be said that
the defendant’s failure to screw down the nuts, when it
was told that they projected a little further than usual, by
reason of their having become loose, constitutes negli-
gence.”

Edward Donnelly testifies that he told the defendant
that the shafting was dangerous and had better be fixed,
or there would be an accident. (P. 66, line 14). There
was no evidence that the set screw projected but the frac-
tion of an inch more than usual, or that the defendant had
simply been notified that the set screw had become a little
loosened. At any rate, the question whether the defendant

was negligent in the promises, was a question of fact.

Carroll vs. Tidewater Oil Co., 52 Alt. Rep.

275 and cases cited.

The law on the question as to whether or not the de-
fendant’s acts or failures constituted negligence is dear,

and was fully discussed under point I.

The Court states: “The plaintiff accepted all the usual

risks incident to his employment. And if it be true as he
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ays that it is usual to lean against these revolving shafts,

to When he followed that custom, he assumed the at-

tentat risks.” (P. 104, line 13, &c)-

The Court failed to distinguish,the difference between a
servant assuming the attendant risks in leaning against a
revolving shaft with a smooth, safe and usual surface,
at a place necessary to do so and usually and ordinarily so
wed by a loomfixer, with absolute safety; and doing ex-
actly the same thing with absolute danger at an exactly
similar place with an unusual surface where the master
had placed a trap in the form of a hidden screw, when
under all the circumstances the servant had a right to as-

sume, and the place appeared, upon careful inspection to

be perfectly safe and usual. Thus being subject to risks

not attendant nor assumed.

The Court in effect held that what the evidence showed
tobe a special hidden danger, was to his mind an obvious
risk.

The rule as to what extent a servant assumes the risk,
is discussed by Pitney J. in the case of Burns vs. D & A.
T. & T. Co., 59 Alt. Rep. 220, hereafter discussed. An
examination of this case discloses the misconception by

the trial Judge, of the rule of assumed risks as applied to
the facts of this case.

The Court states: .“And if he failed to do so (inspect

the shaft) he cannot complain of defendant’s conduct.
(P. 104, line 18.)

The plaintiff testified that he looked carefully along the
shafting before leaning against it. (P. 13, line 17)- That

it was impossible on the day of the accident to see those
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s.iiL ttr atwWch Shaft

Edward Donnelly testified that when the shaft was re-
VO ving at the usual rate, it was impossible for a person
workm g around and about the shaft to see the set sue,”
which had caused the injury. (P. 68, line 37)

The plaintiff testified that the shaft had to be running
to put on the belts. (P. 32, line 6). That it wasnever
customary to stop the shaft to put on belts.
That during working hours, the shafting was a-

(P. 74, line 27). That it never was the
(P. ?2 line

(P. 2, iine

15;)
ways running.
duty of the loomfixer to inspect the shaft.
33., P. 17, line 15.)

The case of Pitney J. in the cases of Burns vs. D. &A
.& T. Co.,, 59 Atl. Rep. 220 discusses the question of the
extent of risk assumed by the servant. His conclusions

showed that the trial Judge erred in this case at bar.

The Court states; “The only thing which made the
set screws invisible to the plaintiff when he ascended the
ladder was the great velocity of the shaft, and if, under
such circumstances, he leaned against the revolving shaft,
with which he was unfamiliar, and at a time when he ad-
mits he could not, owing to its great velocity, see whether
its surface was even or covered by these set screws, he
was negligent, and must accept the consequences.” (P.

104, line 21, &c.)

Again the Court failed to take into consideration the
rule of law that the plaintiff had a right to assume that
the defendant had complied with its duty to furnish a safe
place to work; that his act was the usual and ordinary
method of performing this particular duty; that the dan-

ger was not apparent upon inspection, and that perform-
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ing his duty in the usual and ordinary manner, the plain-
tiff was compelled to place, his body in contact with the
hidden danger.

Conceding for the purpose of argument that the plain-
tiff was bound to make an inspection, the evidence shows
clearly that he did all that a reasonable and prudent man
would have done under the circumstances. He was not
bound to have the machinery of the mill stopped in order
to inspect this shaft which transmitted the power, as was
said in Am. and End. Ency. Law, vol. 20 P. 89 A
system of inspection which would embarrass the master s

work is not required.” See cases cited in note to same.

The Court undoubtedly misconceived the rule requiring
a servant to inspect the machinery upon which he works,
as applied to this case. Assuming that the plaintiff was
obliged to inspect any machinery, such inspection would
have been confined to the machinery under his control and
care, viz., the looms and belts. Under no circumstances
would he have been required to inspect or care for the
shafting, or any other machinery over which he exercised
no control or care.

The shafting, couplings, &c., were under the control
and care of a millwright, whose duty it was to inspect and

repair same on behalf of the master. (P. 17* line r5)-
As Collins J. said:

“The engineer runs, and therefore must inspect his en-
gine, but not the shafting or machinery to which he trans-
mits power. The turner runs and therefore must inspect

his lathe, but not the shaft which brings him power.” in

Eustice vs. Banister Co., 34 Vr. 469. See
also Burns vs. D. & A. T. & T. Co., 59 Alt.
Rep. 220.
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In granting the non-suit, the Court plainly pursued the
theory that the mere fact that the plaintiff placed his body
agains a revolving shaft without being absolutely certain

that no injury could occur thereby, was contributory neg-
ligence.

On this theory an engineer of a locomotive running his
engine at a great rate of speed over a railroad track al-
lowed to become dangerous by the employer, through lack
of inspection, could not recover for injuries caused
through derailment of the engine. Yet the Court of Er-
rors and Appeals of this state have held the contrary in
the case of Smith vs. Erie Railroad Co., 52 Atl. Rep., 634
(June, 1902, term). In that case the motions for non-suit
and to direct a verdict were based on the ground that it
appeared from the evidence that a certain portion of the
track was sunken and out of repair, and that the engineer
knew of this, having passed over the same place an hour
before, and the dangerous place had caused a sudden lurch
or jolt that was readily observed by the passengers, and
that therefore the plaintiff had assumed the risk. The
Court held, however, that “the risk of injuries from a
defect in a track or roadbed negligently permitted to re-
main in bad repair is not one of the ordinary and natural
risks of the employment of the trainmen. It was, there-
fore, not assumed by the plaintiff unless it was known to
him, or was so obvious, that by the exercise of ordinary
care on his part, it would have been known. But plainly
it was far from obvious to one traveling upon a train that
the roughness of the track indicated a weakness suffident
to cause derailment. The trial judge therefore could not
say as a matter of law, that the plaintiff assumed the risk
of the injury that he received; and so it was, at least, a

question for the jury to determine whether the Spede
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danger was known to the plaintiff, or was so obvious that
he ought to have known it.”

It needs but a moments consideration of the evidence of
this case, to realize how much stronger a case was pre-
sented for the consideration of the jury than the case just
cited. .

In the Railroad case the engineer had passed over the
dangerous place an hour before and felt the lurch or jolt,

so that the Court in that case might have properly said

that he was thus put on notice. In the case at bar, how-

ever, there was absolutely nothing to put the plaintiff on
notice. The place was apparently safe, and the plaintiff
was both from his past experience with the same shafting,
at similar places and from a careful inspection he had

made, justified in so concluding.

As well might it be held that an engineer on a locomo-
tive traveling over apparently perfectly safe rails be held
to assume the risk of injury from a hidden defect in the
rails, due to the negligence of his employer, and of which
the employer had notice, and the engineer no notice.
And, to carry out this illustration a little farther, let us
assume that the engineer had traveled over other portions
of the road and found them safe, and the defect in ques-
tion was due to the use of a mechanism that was used on

no other part of that railroad, nor in any other railroad in
the country.

Finally, the plaintiff in leaning against the revolving
shaft as he was obliged to do to perform his duty, as-*
sumed no more risk than the engineer in running over the

rails as he also was obliged to do. If the engineer was

not guilty of contributory negligence in such event, surely
the plaintiff at bar could not be so charged.
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On “all fours” with the Smith case is that
of Ousterhout vs. J. C. H. & P. St. Ry. (o,
62 Atl. Rep., 190.

McMullen vs. Western Union Tel. Co., 29 Vr, 157
is another case which under the ruling of the tia
judge in this case should have resulted in a verdict
for .the defendant, but in which, however, the Court of
Errors and Appeals upheld a verdict for the plaintiff. In
that case McMullen the plaintiff was in the employment
of the Western Union Tel. Co., engaged in helping to ss
poles and string wires. W hile in the performance of this
duty,'and as he was about to attach a new wire, he re
ceived such a strong current of electricity from the West-
ern Union wire that he was knocked insensible and sus-
tained injuries.

It appeared in the case that there was a current-of eec
tricity at all times through the wires, in the course of
their ordinary use, but not sufficiently strong to do injury.
It further appeared that on poles of the defendant were
strung other wires heavily charged with electricity, so
close to the wires of the defendant company as to be dan-
gerous.

Observe the similarity of this case with the case at bar
In the McMullen case the plaintiff picked up a newwwire
to string it upon the pole, simply upon the assumption that
it was no different from other wires he had handled in
the same manner. In the case at bar the plaintiff as-
sumed that the shafting was no different from the same
shafting at similar places, but with this additional fad in
his favor, that he had inspected the shaft before so using
He had nothing upon which to base a belief that there

might be danger in leaning against the shafting, whilew
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the McMullen case just cited, the plaintiff might have
taken into consideration the fact that the proximity of the
electric wires to the telegraph wires might be dangerous,
hence call for greater care.

Pitney J. in the case of Burns vs. D. & A. Tel. Co.,
59 Atl. Rep., 220, after a thorough and comprehensive

discussion of the law on this point says:

“But where the danger is unknown to the servant, he
cannot be held to have voluntarily assumed it although
the physical surroundings that create the danger are
known to him.” At bottom of page 222.

“It is the DANGER that must be known or obvious,
and not merely the physical situation, in order to charge
the injured servant with assumption of an obvious risk,
citing numerous authorities in this state. Middle -first

column p. 223.

The distinction which was made by the Court in the
Bums case, between the knowledge of danger and the
physical situation, was not taken cognizance of by the
trial judge in the case at bar, in that he held that the
plaintiff knowing physical situation consisting of a re-
volving shaft, apparently safe, and then proceeding to
work against it, he assumed the danger of a hidden set
screw, which was not an incident to the ordinary physical
situation.

The Court also erred in confounding the assumption
of an obvious risk to the thing itself, with the special hid-
den danger consisting of a set screw, not incident to the
thing, ie., the revolving shaft.

Another error into which the Court fell, was that he

formed his own conclusion that the method employed by
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the plaint,« m fixm g the belt, viz: by leaning against the
shafting wasimproper and dangerous, in the face of dl
the evidence of expert witnesses, showing that it m
the proper and O NLY way in which it could be dene

1 he qttestion whether the plaintiff’s method ol oper-
ating the machine and his position while at work estab

lished contributory negligence was also a jury question”

Dunkerley vs. Webendorfer Machine Co,
58 Atl. Rep. 95; (N. J. Sup. Court, June
Term, 1904).

Ihis quotation it is submitted applies forcibly to asit-
uation in which there is conflicting evidence as to
whether a proper method was used, but at the granting
of the non-suit, all the evidence submitted, was that the
position assumed by and the manner in which the plaintiff
worked as the only method to be used.

On a motion for non-suit this evidence the Court was
bound to assume to be true, and construe it most favor-

ably for the plaintiff.

THE QUESTION'S INVOLVED ARE MAINLY OF
FACT.

It is insisted that giving the evidence the most favor-
able construction for the defendant, the questions en

volved are mainly of fact.

These questions are: (1) Did the defendant use reason-
able care to furnish a safe place for the plaintiff to work,
and use reasonable inspection and care to see that it was
kept safe; (2) Was the plaintiff under all the circum-

stances of the case guilty of contri