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New Jersey Supreme C!ourt 

Frank Mettie, 
Plaintiff-Appellant, 
vs. 

Public Service Railway Com-
pany, a corporation, 

Defendant-Appellee, 
and 

Joseph DeBaghian, 
Defendant-Appellee. 

Action at Law 

NOTICE OF APPEAL 

To: Leonard J. Tynan, Esq., Attorney of Defend-
ant, Public Service Railway Company, and 
Alexander M. MacLeod, Esq., Attorney of De-
fendant , Jo seph DeBaghian. 

Take noti ce that the above-nan1ed plaintiff, 
Frank Metti e, hereby appeals from the judgment 20: · ·. 
of the New Jersey Supreme Court wherein said 
Court reverse d the judgment of the Passaic Coun-
ty Court of Common Please in the above-entitled 
cause, to the New Jersey Court of Errors & Ap-
peals, and alleges as hi s ground of appeal that the 
Supreme Court should have affirmed ihe judgment 
of the Pass aic County Court of Cornmon Pleas, 
whereas the said Court committ ed error in revers -
mg same. 

Respectfully etc., 30·:: 
Mendelsohn and Mendelsohn, 

Attorneys of Plaintiff-Appellant. 
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NOTICE OF APPEAL OF PUBLIC SERVICE 
RAILWAY COMPANY 

Filed February 2, 1924 

PASSAIC COUNTY COUR~1 OF COMlVION 
PLEAS 

Frank Mettie, 
Plaintiff, 

10 vs. 
Joseph DeBaghian and Public 

Service Railway Company, 
a corporation, 

Defendant-,. 

To: Mendelsohn & Mendelsohn, E sqs., atto rney~ 
of plaintiff, and Alexander M. l\1:acLeod, at-
torney of Joseph DeBaghian, defendant. 

lO Sirs: 

,, 

Take Notice, that the defendant, Public Service 
Railway Company, a corporation , ap11eals to thP 
New Jersey Supre111e Court from the whole of th:· 
judgment" entered in favor of the said Frank Mrt-
tie and against the said Public Service Raih vay 
Con1pany and the said Joseph DeBughian in the 
above-entitled cause. 

Dated, January 19, 1924. 

Yours truly, 
Leonard J. Tynan, 

Attorney of Defendant , 
Public Service Railway Company. 

5 
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(Endorsed) '' Service acknowledged January 19, 
1924. Mendelsohn & Mendelsohn, attorneys of 
plaintiff; Alexander MacLeod, attorney of Joseph 
DeBaghian, defendant.'' 
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NOTICE, OF APPEAL 
OF JOSEPH DEBAGHIAN 

Filed January 3.0, 1924 

PASSAIC COUNTY COURT OF COMMON 
PLEAS 

Frank Mettie, 

10 vs. 
Plaintiff, 

10 

Joseph DeBaghian and Public 
Service Railway Company, 
a corporation , 

Defendants. 

:iction at Law 

To Mendelsohn & lviendelsohn, Esqs., attorneys 01 

plaintiff, and Leonard J. Tynan, Esq., attor-
ney for Public Service Railway Co., defend-
ant. 

Sirs: 
Take Notice , that the defendant, Joseph De-

Baghian appeals to the New Jersey Supr eme Court 
from the whole of the jud gment entered in favor 
of the said ].,rank Mettie and against the said .TOR-
eph DeBaghian and the said Public Service Rail-
way Co., in the above-entitled cause. 

Dated, January 30, 1924. 
Very truly yours, 

Alexander M. MacLeod, 
Attorney for Joseph DeBa ghian, 

Defendant. 

7-
Notice of Appeal 

(Endorsed) "Service of a eopy of the :Within 
notice of appeal is hereby acknowledged this 30th 
day of Jan uary, 1924. Mendelsohn & i1endelsohn, 
attorneys for plaintiff; Leonard J. Ty1um, attorney 
for defendant, Public Service Railway Co.'' 
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Judgment Record 

JUDGMENT RECORD 

IN THE PASSAIC COUNTY COURT OF 
COMi!ION PLEAS 

Frank Mettie, 
Plaintiff, 

vs. 
Joseph DeBaghian and Public 

Service Railway Co., a cor-
poration of the State of New 
Jersey, 

Defendants. 

Mendelsohn & Mendelsohn, attorneys. 
This cause was transferred from the Circuit 

Court to the Court of Common Pleas, by virtue of 
an order n1ade in open court by Hon. Clifford L. 
N ew1nan, in compliance with section 48 of an act 

.u relative to the Sup reme and Circuit Court s (Re-
vision of 1900) Compiled Statut es, volume 2, page 
1720. 

• Complaint 

COMPLAINT 

Joseph DeBaghian and Public Service Railway 
Co., a corporation of the State of New Jersey, the 
defendants in this cause, were sum1noned to an-
swer unto Frank Mettie, the plaintiff therein, in an 
action at law upon the followi :ag complaint: 

Plainti ff, by his attorneys, l\iiendebohn & Men-
delsohn, says that: 

1. He resides in the City of Paterson, the Coun-
ty of Pass aic and State of New Jersey. 

2. Defendant, Joseph DeBaghian, resides in 
the City of Paterson, the County of Passaic and 
State of New J-ersey. 

3. Defendant, Public Service Railway Co., is a 
duly org anized and existing corporation of the 

10 

State of New Jersey. 20 

4. On the 9th day of August, 1922, and for a 
long time prior thereto, there was siti:iate in the 
City of Paterson, County of Passmic and State of 
New J-ersey , a public street or highway, known as 
Hamburgh avenue, which runs in a generally 
northerly and southerly direetion and which street 
is crossed or intersected on the northerly end by 
a public street or highway known as Beln1ont ave-
nur and on the southerly end by another street or 30 
highway known as White street, both of which in-
tersecting streets run in a generally easterly and 
westerly direction. 

5. On the day and year aforesaid, Joseph De 
Baghian was the , owner of a certain autornobi1~ 
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truck, jitney or omnibus, which he maintained and 
operated for the purpose of taking on and carry-
ing passengers for hire and reward. 

6. On the day and year aforesaid, the Publi e 
Service Railway Co. was the owner of a certain 
trolley car which it inaintained and operated for 
thP purpose of taking. on and carrying passengers 
for hire and reward. 

10 7. On the day and year aforesait1, defendant 
Joseph DeBaghian by hin1seli, his srvant and 
duly authorized agent for that purpose wm, run-
ning and operating his sa id automobile truck, jit-
ney or onmibus for the purpose of taking on and 
carrying passengers for hi re and rEward, and 
w:P,ile in the course of his said bus1nss::,, was run-
ning the said autornobile tru.ct~, jitney or omnibu s 
along the aid highway knowu as Harnburgh a•Te-
:µue between the said streets kno-'ivn as V\7hite strc t 

20 .. 'and Beln10nt avenue in the city aforesaid. 

30 

8. While the defendant, .Jof-;eplt DeBaghia;1 
was running and operating hit,; autoJ.Liubile truck, 
jitney or omnibus in the afor~said rn~nner, the 
plaintiff wai--i invited and taken on e-: .. ; a passen~er 
upon the sa!d autoinobile tru ck, jitne. or ornniln.1~ 
f oi- the purpose of being conveyed and carried 
thereon; and was then and the!e ·i<ling and being 
carried as uch passenger upon the said automo-
bile truek, jitney or omnibus of the defendant for 
a certain hire and reward which wm- then an<l 
there pajd by plaintiff to the sn1d d~fcn<lant, .To,·-
eph DeBaghian, through hjR fifore8D.Jcl. agent and 
servant. 

11 
Complaint 

9. It did then and there become the duty of 
the defendant, Joseph DeBaghian, to exercise a 
high degree of care and caution for the safety and 
protection of the plaintiff while in the act of car-
rying and convey ing him as such passenger. 

10. On the day and year aforesaid, the defend-
.ant, Public Service Railway Co., by its agents and 
:ervants was running and operating it8 said trol-
ley car for the purpose of taking on and carrying lO 
passengers for hire and reward and in the course 
of its said business was runnir1g mid operating 
same in a norther ly direction along Hamburg ave. 
between Belmont ave. and VV11ite st 1·eet aforesaid, 
and it did then and the1 e b2c:oc.!e it~~ Ju 1 y to ope1·-
.ate ~ame with care and caution so as to avoid run-
ning into or injuring other vehicles or pedestrianG 
lawfully upon the said highway. 

11. Nevert heless, defendant, .Joseph DeBag- 20 
]1ian, disregardi ng his said duty, and while driv-
ing an<l operating his automobile jitney bus by his 
agent and servant as aforesaid, did carelessly, neg-
ligently and in1properly run an d operate the said 
jitney bus at a high and exce5sive rc;1Le of speed 
with poor and defective brak 2s ; and carelessly, 
negligently and improperly failed to check, steer 
and guide his said autornobile, and to keep it un-
der proper care and control; and carelessly, neg-
ligently and improperly swung his automobile jit- 30 
ney bus violently upon the said highway without 
giving any sign or warning; and carelessly, neg-
ligently and improperly failed to chA<'.k and bring 
to a stop his said automobile jitney hu~, and care-
lessly and improperly failed to make any obser-
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yations as to any other vehicl.es or obstructions 
th~n and. there ~pon th.e sa~d highway, ·so t·hat by 
reason of th~ prernis~s, the defendant by himself , 
his · agent and servant ran into and collided with 

• , • •. , , • J .. • • 

the said tr<?pey ~ar, ,;y-ith grefl~ force and violence, 
which was then and there being operated by th o 
defe~dant, Publi c Service ~a1lway Co., as ufore-
said. · · 

12. Defendant, Public Servi~e Raihvay Co., ul-
so disregardjng its duty as aforesaic\ did by j t s 
agents and s~rvants, carele~sly, negligently and 
improp er ly run its said trolley car upon the t:;aid 
h~ghway at n high and excessive rate of speed with 
poor and defective brakes, and careless ly, negli-
gently and i1nproperly fa;iled to guide and control 
the cour ~e of the said trolle y c~r; and carelessly, 
negligent]y and improperly faile9- to :1:1ake any ob-
servations a~ to any ·other vehicles or persons law-
fully tl?-en and there up(?n the said bigl.iway, and 
did carel ,essly, negligently antl irn_propt rly faj I r~, 
che\k the speed of the said trolley e~r and give 
any sigr;i, signal or wan_1ing of i_t np_pro&ch; and 
carelessly, negligently and improp erly 0JJernt 2 l 
and ran same with gre _at forc e apd impact jnto ~m·t 
aga,inst the automobile truqk, ji

1
tney m· ornnibuc:: 

then and th .ere b~i:qg operated by the defen<l~.u~, 
.f oseph DeBagh i ~n, ~s aforesaid and on w hie h 
plaintiff was then and there ridjnK as a passen.ger. 

13. As a resnl .t of th~ careless , neglige:qt and 
improper copduct on th~ part of botµ of the de-
f0n<lantR as afo-r:esaid, the ~aid autnrnohilq trurk, , 
jitney or omnibµs and t;he said . trolley C'ar r1tn)nt.o. 
against and collided witµ eaqh ot4~r with great 
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force and violence, and causing a large part of the 
said omnibus to be broken and torn away. a1;1-d 
striking and squeezing and crushing the plaintiff 
with great force and violence . 

14. By reason of the pren1ises, l!laintiff was 
badly hurt and injured and had his arms and 
shoulders badly shattered and broken; had the 
nerves, muscles and tendons in his hands, ~rms 
and shoulders severely crushed and torn, sustained 10 
severe and painful internal injuries, suffered se-
vere perma nent injury to his spine ~ud _nerv~us 
system, received nun1erous severe ana ?ainful in-
juries, bruises, lacerations and contus10ns about 
the head, face. hands. fingers and other parts of 
l1is body. 

15. As a result of the foregoing, plaintiff was 
rendered unconscious and was compelled to s~b-
mit to an operation at tne hospital du~ing which 20 
time one of his fingers was amputatea, and was 
·ubsequent ly compelled to submit to anot~er oper-
ation for the purpose of rernoving certain bones, 
tendons, ligan1ents and nerves in . his arn1s, and 
,'ustained a pern1an1ent inju:ry to hiP, :r~ervous s!s -
tem and spine and other perrnanent internal in-
Junes . 

16. By reason of the premises, plaintiff ~ecan1e 
sick sore lame and disabled, and was confined to 30 
bed' at the hospital for a long period of ti~1e, ~o 
wit: from thence to the time hereof, and will, 1n 
the future for a lonO' period of time, be confined 

b • d to bed and underwent great pain and 8u.ffenng an 
will in the future be compelled to u:ndergo great 

' ' h' pain and suffering; and was deprived of 1s earn-
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ings from thenc e, to th e t ime hereof, and will, in 
the futur e, be depr ived of h is earnings, and was 
compell ed to expe nd and lay out large sums of 
n1oney in conn ect ion wit h healing and curing him-
self of said inju r ies an d will in the future be com-
pell ed to exp end and lay out large sum::, of money 
in conne ct ion with curing and healing himself of 
his said inju r ies and will be pennanently deprived 
of the u se of hi s hands, arms and slioulders aivl 
will be perma nently injured, n1a1rned and disfig--

10 ured abou t hi s h ead, face, limbs and enijre borly. 
Plain tiff dema nds as dan1ages against the de-

fen dant s, th e sum of $25,000 together ,vith the 
cost s of suit. 

Mend elsohn & NI:cndelsohn, 
At t orneys of P1ainti ff . 

ANSWE R OF J OSE PH DE :gAGHIAN 

Defendant , Jo seph DeBagh .ian, an~wering the 
compla int says th at : . 

1. Defend ant has no know l0dge or inforrnat10-1 
sufficient to form a belief as to paragraph one of 
th e complaint. 

0 Defen<lant adrnit~ para;~raph -~wo of th :' 
complaint. 

3. Defe ndant denies parag~·aph four of th? 
complaint. 

4. Defendant adm its paragraph five of the com-
plaint. . 

30 · 5. ·. Defend ant deni es paragraphs ~e-ven, eight. 
nin e, eleven, twelve, thir teen, fo1..ll'teen, fifteen an<l 
sixte en of the complain t . 

Alexander 11. :M aeLeod, 
Counsel for Defendant, J·o~eph DeBaghian. 

1~ 
Answer of Public Serv ice Railway Company 

ANSWER OF PUBLIC SERVICE RAILWAY 
COMPANY 

Fil ed Octob er 25, 1922 

The defendant, Public Service Railway Com-
pany, a corp oration of New Jers ey, having its 
principal office at the City of Newark

1 
in the said 

State of New Je r sey, answering so 111uch of the 
complaint as re fer s to it, say s that: 10 

1. As to th e all egation s contained in paragraph 
one of the complaint , it ha s no kno ·wledge or in-
formation th ereof sufficient to form a belief. 

2. It adm its the alleg ation s contained in para-
graphs three, fou r and six of th e complaint. 

3. It denies the allegations contained in para-
graphs ten, twe lve, fourte en, .fifteen m1d sixteen of 
the complain t. 

-t In answer to paragraph thirteen of the com-
plaint, it denies that as a re sult of the careless- 20 
ness and neg ligence and impr oper cm1<luct on the 
part of this defendant the auto mobile tr uck, jitney 
or omnibus refer r ed to and said troll ey car ran in-
to, against an d collid ed with each other with great 
force and violence, cau sing a la rg e part of the said 
omnibus to be brok en and torn, and striking and 
squeezing and crushin g th e 1-)laintiff with great 
force and violence. 

First Defen se 30 
1. It avers that the plaintiff, Frank Mettie, 

was engage d in a common enterprise with tbe 
operator of th e automobile truck in vvhich he was 
riding, and that the negligence of the said oper-
ator contr ibuted to the happening of the said al-
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leged aecident,, in thats.aid operator emle:avored to 
drive the said auto1nohiie truck across a tra ck up-
on which a trolley car was being operate d when 
the said trolley car was :rn such a position as to 
endanger the safety of the said plaintiff. 

Second Defense 

1. It avers that the negligence of the plaintiff, 
or the servant or agent of such plaintiff , contri-

10 buted to the happening of the said allege d acci-
dent, in that he endeavored to drive the ' aut omo-
bile truck in question across a track up on which a 
trolley car was being operated when th e said trol -
ley car was in such a position as to endan ger the 
safety of the said plaintiff. 

Third Def en Re 

1. It avers that the neglig~n ce of th e plaintiff 
contributed to the happening of the sai d alleg2d 

20 accident, in that he failed to keep u proper look-
out and to warn the operat01 t of the auto mobil'"' 
truck in question of the approa ch of the trolley c:ar 
in question. 

Joseph Coult, Jr., 
_.1\ ttornev of Def end ant. .. 

11-t 
Reply 

REPLY 

Filed May , 1923 

Plain tiff, replying to the answer of the Public 
Service Railway Company, one of the Jefendants 
herein, filed in this cause, says that: 

Reply to First DJfense 

1. He denies that he was engaged in a common 
enterpr ise with the operator of the automobile 
truck or jitney bus in which he was riding and de-
nies tha t he is in anywise or manner chargeable 
with the acts or negligence of the ope1ator of the 
said jit ney or on1nibus, and further avers that said 
accident was due to the joint negligence of both 
defendants in the above-entitled cause, as is stated 
in the complaint filed iri said cause. 

Reply to Second Defense 

1. He denies the matters contained in the sec-
ond defense. 

Reply to Third Defense 

1. He denies the matters contained in . the third 
defense. 

Mendelsohn & :Mendelsohn, 
Attorneys of Plaintiff. 

.,t ·•' 

10 

20 

30 
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JUDGl\mNT 

I q - I . 

This action was tried before Judge Josep h A. 
Delaney, with a jury, in the pTesence of counsel 
of the respective parties, at the Passaic County 
Court -of Common Pleas, on Deeernbtr 11th and 
12th, A. D. 1923. 

The cause having been heard and ~ubmitted to 
the jury, they returned their verdict as follows: 
Six thousand ,do flan, ($6,000), 1n fu, or of the 
plaintiff. 

Wh.ereupon, it is adjudgBd that the plaintiff, 
Frank Met tie, reoover -of the -def end ant~ J-0seph 
DeBa_ghian and Public Service Railway Co., a cor-
poration of th.e State of .Ne-w .. Jersey, the .sum of 
six th0 ,1,ua:nd dollar :s (.$B;OOD), ,and his ,cos-ts, whleh 
are taX!ed at th.e su.111 o.f .Ji1lllety-h:vo d0Jla i1'fi and fift N-

f our cents ( $92.-54J , makiill,g in the whoie, th e -s~n 
of six thousand and ninetx-two 1cl0,1Jaas and tiftv-
four cents ($6,092.54). · 

l'O Judgment ent&ed and sigNed .Dercember 19th, 
A. D., 1923, at 3.22 P.M. Action No. 3134, Dock<:t 
B, page 466. 

John :Mr:Cutcheon, 
Clerk. 

SlH3STiUl'UTION OF .A'ir!'OB.NEY 
, IPiled January 19, 1924 

In the itbuve-entitled -caus -e, removed fro m the 
Passaic County Circuit Court of Common Pleas, 

30 it is hereby agreed that Leonard J. Tynan be, and 
he hereby is substituted as th8 attorney of th e de-
fendant, Public Service Railway Company, in my 
place and stead. 

Dated January 18, 1924. 
.Joseph Coult, Jr. 

19 
Certificate 

CERTIFICATE 

State of New Jersey, 
County of Passaic, } ss. 

I, John McCutcheon, Clerk of said County and 
Clerk of the County Courts thereof, Do Hereby 
Certify, that the foregoing is a transcript of the 
Judgment Record, in re: Frank Met tie, plaintiff, 
vs. Joseph DeBaghian and Public Service Railway 
Co., a corporation of the State of New Jersey, de~ 
fendants, as the same is taken from ana compared 
with the original entry thereof in Book '' C'' of 
Common Pleas Judgments, now remaining of re-
cord in my office. 

In Testi mony Whereof, I have hereunto set my 
hand and affixed the seal of the said Courts and 
County, at Paterson, this fifth day of February, 
A.D. nineteen hu~1r-red and twenty-four. 

John McCutcheon, 
Clerk. 

10 

lO 

30 
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. CHARGE 

The Court then charged the jury as follows: 
The Court-'I'he plaintiff in this case seeks to 

recover _fdr injuries sustained while a pa ssenger on 
a bus of the defendant, Joseph DeBac ·hian on the 

. f O ' evening o the ninth of August, 1922. 
As I recall the testimony, plaintiff was riding 

as a passenger on the bus of DoBaghian on Harn-
burgh avenue going south. The trolley car on the 
same street came in contact with the jitn ey bus 
the trolley going south. ' 

Our investigation in this case is dire cted to the 
question of who is responsible or who is liable to 
this plaintiff for the injuries that he sustained. 
The cas~ resolves itself, gentlemen of th e jury, 
largely into a question of fact. You are the sole 
judges of the question of fact. You are to deter-
n1ine this issue wholly from evidence that you 
have heard. 

The plaintiff attempt s in his suit to hol<l either 
or both of the defendants liable for the injuries 
that he sustained, and evidence has been produced 
here on the part of the plaintiff establi shing the 
fact that both or eith er of these defendan ts were 
negligent in the operatio n of th e cars i11 th e hand.' 
of its employees and because of such negligence 
caur-:ed this accident. So I say, from thl! testimony 
you are to determine who was the proximat e cause 
of the injuries that the plaintiff sustained. 

If you conclude from the testii11ony that be-
cause of the negligent operation of this bus, and 
only from the negligent operation of this bus the 
plaintiff was injured, of course, your VE,rdict must 
of nec essity be dfrected against the owner of the 
bus. 

. 2] 
Charge 

If, on the other hand, you belie, ·e the trolley 
company through its agent was negligent in the 
operat ion of its trolley car, and because of such 
negligence, and only because of such negligence, 
this plaintiff was inju r ed, of co1u·se, your verdict 
·will be against the trolley company. 

Tf you feel, fron1 the testimony, that bot11 of the 
defendants, through their negligence approxiinate-
ly caused the injuries to the plaintiff, then, of 
course·, your verdict ·will be against Loth of the 
defendants. 

You and you alone are to determine how this 
accident happened and who is liable to the plain-
tiff . 

Tlw~ bifr1gs u~ to the question of damages. 
Ther e seems to be no question in thi~ case but thaL 
the phijntiff is entitled to recover. He is entitled 
to recover fro111 son1eone and you are going to 
•;~•:' fr or,_ ,vhon1. vVhat is he going to i·ecoveri You 
may not award punitive dan1ages, there is no one 
to be punished here. You are si1!1ply to award such 
<lamagcs as will con1pensate, as will 1nake whole 
the plaintiff for the injuries he had sustained . 

"\Vhat are these damages~ The law lays down 
no set rule that would act as a g1ude 111 determin-
ing ju st what these damages are, but the law in 
its ,visdorn leaves it to men of the type and char-
acter that you are, in your mature judgment to 
detern1ine. 

There are certain elements that are to be con-
sider ed in arriving at damages that may be al-
lowed. The plaintiff has testified in this case, you 
will recall, as to his earning capacity. You wilJ 
recall, also , testimony that has been adduced as to 

10 

30 
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the length of time he has been confineJ. You will 
recall the testimony in reference to the pain and 
suffering that he had endured. You will recall the 
testimony with reference to the per nianent charac-
ter of his injuries. You will recall the testi mony 
with reference to the possibility of hif earning 
capacity not being in the futur2 what it was prior 
to the accident. All these are elemenfo that go to 
make up the dan1ages that n1ay be allowed to t11,., 

10 plaintiff for the injuries he has sustained. I will 
now leave the n1atter in your hands for your de-
tern1ina tion. Swear the officers. 

Defendant Public Service Railway Company ex-
cepts to the charge of the Court as follows: 

Except to that part of the Court\, charge in 
.. which he stated, '' The question of who is responsi-
ble for damages for this jnjury is a g,1estion of 
fact for the jury." 

Except to that part of the Court's charge ·where-
20 in the Court says, '' The jury is to d~terrnine who 

is approxin1ately responsible, that if the owner of 
the bus was negligent and he alone, your verdie~ 
wil1 be against the owner of the bus, and if th(' 
trolley company alone was negligent your verdict 
will be against the trolley con1pany and if you be-
lieve they were both negligent you w1ll find both 
liable." 

Except to that part of the Court 1s charg e in 
which he said "That the plaintiff is entitled to re-. 

30 cover from someone and the jury is to say whom.'' 
Defendant DeBaghian excepts as follow s: 
Except to that part of the Court's chctrge where-

in he said, "You are the determine who was the 
· proximate cause of the injuries sustained," and 
other words to that effect. 

23 
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Where he said, 4
' If the _pro0f s.lt0wed :t'hat ~he 

bus man w,as negligent the.n }'"OU wiU lbr&ng -±,n a 
vendiet against the bus; rm~n,'' a,ird ,w-o;rds t0 ftha1t 
effect. 

And th~ same refe-r.enee to, '' If y:o,n find that tbe 
operator of the trolley car was negligent you willl 
bring in a verdict against tt.h<e Public .Service 
Street Railway Con1pany. 

And, '' If you feel ootk ,defendants thro11g·h their 
negtligenc·e were !the :app,r,oximate .cau&e ,of the in- l't 
jnry to the plaintiff, your determinati@n will be 
against bo,tlh. '1

' 

Also wherei~ thB .Court says, '''rh-eFe is no 
question ·J)ut th:a1 the plaintiff is entitled to reco'Ver 
f.rom some one of the :defendants."' 

And :to that paTt of ihe Co1tl'I't'-~ charge wherein 
he b'aid, '" Th:e law Lays d<a-wn lil.O set 1 ul€ to aet as 
u gNid-e a:s to wh:a:t damages may be allowed.'' 

And., '' You will rec-all the testimony as to ibl! 
eairt1iiml<g cag_»aeity of the pla'"111ttirf in 11:he fu.t1Ure.'' J.B 

And al£o an exc€ption to the 'Co'tlrt 1's refusal t~ 
charge th-e th!rece ·requests to e.barge on ih-e part of 
the defendalillt DeB~ghian. 

(Th:e jlUll'y w:as then rseaUed, -and the Court 
charg1ed if:emtih:er as :foU@,ws.) 

The Court-I have had handed t0 :fOO, gei:ifil'e-
men, some requests to charge. '111-e .cl.:efenilant, 
Joseph DeBaghian, requests the Court to make the 
following charges to the jury: 

1. That the operator of the motor bus had the 30 
right to assu1ne that no part of the :r,erson of the 
passenger would protrude beyond the . outer line 
of motor bus, and that if the evidence satisfied the 
iury that the plaintiff's elbow or any part of his 
arm protruded beyond the line of the '3ar, and that 

• 
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but for this fact, the accident "\\· ould not hav e hap-
pened, then the plaintiff had failed to e;:;tablish up-
on the part of the defendant, Joseph DeBa ghian, 
and the verdict must be, as far as the defen dant, 
Joseph DeBaghian, is concerned, ''No cause for 
action.'' 

2. The nrnre happening of an accident does not 
mean that the plaintiff should I'8COYer. 

3. It is true that the defendant, Joseph DeBag-
hian, owes to the plaintiff a high degree of care, 

lO but it is also true that the plaintiff is bound to 
use and occupy the bus as a rcasonutle, prudent 
n1an should do under all the ~ircumstances, and 
that if you find, as a fact, that the plaintiff did not 
use that degree of care as a reasona0le, prud ent 
1nan should do, under all the circumstances, then 
the plaintiff would be guilty of neglig ence and if 
you find that because of that negligence or lack of 
use of reasonable care on the part of the plaintiff , 

20 

30 

caused the injuries alleged, then your verdict 
should be, so far as the defendant, Joseph DeBag-
hian, is concerned, ''No cause _for action.'' 

I so charge you and that part of the record in 
which I declined to charge these requests will be 
stricken out, and also counsel's exception to the 
refusal to charge. 

(The jury then retire.) 

• 
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NEW JERSE ·Y SUPRENiE ' COURT 

Frank Mettie, 
Plaintiff-Appellee, 

1 
vs. 

Joseph DeBag hian, 
Defendant-Appellee, 

and 
Public Service R.aiiway Com-

pany, 
Defendant-Appellant. 

STIPULATION 

Action at Law 
on Appeal 

It is agreed that at the trial of t}1e above-en-
titled cause Joseph Coult, Jr., attorney of the de-
fendant Public Service Railway Company, during 
his summation of the evidence adduced in the said 
cause,.'stated , to the Court and Jury, that he con-
ceded that the plaintiff ought to recover damages 
in the case, but he should ecover same from the 
<lefendant. DeBaghian, who ,x,,as liable, and not 
from the defendant Public Service Railway Com-
pany. It is further stipulated that the defendant, 
Public Service Railway Company withdrew its de-
fenses of contributory negligence. It is further 
agreed that Alexander MacLeod, attorney of de-
fendant Joseph DeBaghian, during his summation 
of the evidence adduced in the said cause, stated 
to the Court and Jury that he conceded that the 
plaintiff ought to recover damages in lhe case but 
that he should recover same from the defendant, 
Public Service Railway Company. v{hich was lia-
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ble and not from the defendant, Joseph DeBag-' hian. 

Dated April 25, 1924. 

:Mendelsohn & Mendelsohn, 
Attorneys of Plaintiff-Appell ee. 

Alexander M. MacLeod, 
Attorney for Defendant Joseph De-

Baghian, A ppelke App ellant 

Leonard J. Tynan, 
Attorney for Defendant-App ellant 

Public Service Railwa y Co. 

27 
Grounds of Appeal of Public Service Railway 

Company 

,GROUNDS OF APPEAL OF PUBLIC SERVICE 
RAILWAY COMPANY, DEFENDANT-

APPELLANT 

Filed March 28, 1924 

NEW J:BJRSEY SUPRE2\1E COURT 

Frank Mettie, 
Plaintiff-Appellee, Action at Law 

vs. On .... \.ppeal 
Joseph DeBaghian, frmn the 

Defendant-Appelle e, Passaic County 
and 

Court of Public Service Railwav Com-
,/ Com111on Pleas . . pany, 

Defendant -Appellant . 

To: :Mend elsohn & 1\1:endelsohn, Esqs., attorneys 
of plaintiff -appellee, and 

Alexand er l\lI. l\,facL8od, Esq., attotney of de-
fen<lant-appellee . 

Sirs: 

10 

'J.1ake Noti ce that the following are the grounds 
of appeal which the defendant-appellant, Public 
Service Ra ilway Co1npany, will urge why the judg-
ment here tofore rendered against it in the above- 30 
entitled cause should be reversed, set aside, and 
for nothing holden: . 

1. The Court, despite the objection of the at-
torney of the defendant-appellant, Public Service 
Railway Company, charged the jury as follows: 
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Company 

'' Our investigation in this ca~c is directed 
to the question of who is resporn;ible or who 
is liable to this plaintiff for the injuri es that 
he sustained. The case resolves its elf , gen-
tlen1en of the jury, largely into a question 
of fact.'' 

2. The Court, despite the objection of th e at-
lO torney of the defendant-appellant, Public Service 

Railway Company, charged the jury t..s follows: 

20 

'' The plaintiff attempts in h:s suit to hold 
either or both of the detendants liabl e for 
the injuries that he sustained, and evidence 
has been produced here on the part of the 
plaintiff establishing the fact that both m· 
either of these defendants was negli gent in 
the operation of the cars in the hand s of ifa 
employees and becau se of such neg]igen(',· 
caused this accident. So I say, from the 
testiinony you are to deternnne \V ho was the 
proximate cause of the injuries tha t the 
plainfrff sustained.'' 

3. The Court, despite the objection of the at-
torney of the defendant-appellunt, Puulic Servie(' 
Railway Co1npany, charged the jury as follow~: 

'' If you conclude from the testimony that 
30 because of the negljgent operation of thi~ 

bus, and only from the negU g-ent opera tion 
of this bus the plaintiff was injured , of 
course, your verdict must of n€cessity be 
directed against the o,;vner of the bus. 

29 
Grounds of Appeal of Public Service Railway 

Company 

"If, on the other hand, you believe the 
tr olley coinpany through its ng·ent was ne o•_ 

. b 
hgent in the operation of its trolley car and 
because of such negligence, and only be-
cause of such negligenc e, this plaintiff was 
injured, of course, you1· verdict will be 
against the trolley company. 

"If you feel, from the te titi n1ony, that 
both of the defendants, through their neglj-
genoe approximately ca used the injuries to 
the plaintiff ,i then, of cours e, your verdict 
will be against both of the defendants . 

' ' You and you alone are to deh ,rmine. ho,v 
thi s accid ent: happenBd and who is liable to 
the plaintiff.'' 

4. The Court, despite- the objection of the at-
torney of the defendant-appellant Puolic Service 
Railway, Con11pany, charged the- jl~ry as f oll!;ws·: 

' ' There seems to be no que~ tion in this 
case but that the plaintiff is 1entitled to· re-
cover. He is entitled to recover frum s_ome-
one and you . are going- to say , frcn1 who1n. '' 

Yours truly, 
Leonard J. Tynan, . 

Attorney of Defendant-Appellant, 

IO 

Puh]ic Serviae Railway , C_ompany 30 

Dated: March 24, 1924. 

(Endorsed) '' Service ackno :w ledge<l March 25 
19~4 . . l\!(endelsohn & Mendelsohn, attorneys of 
plamtiff-appellee; .Alexander l\IacLeo<l, attorney 
of defendant-appellee. '' 



10 

32 
Grounds of Appeal of Joseph Debaghian 

because of such negligence, and only be-
cause of such negligencA, this plaintiff was 
injured, of course, you:r verdict will be 
against the trolley company. 

'' If you feel, from tho testimony , that 
both of the defendants, through their neg-
ligence approximately caused the injuries 
to the plaintiff, then, of course, your ver-
dict will be against both of the defend ants. 

''You and you alone are to determine how 
this accident happened and wto is liabl e to 
the plaintiff.'' 

4. The Court, despite the objectie,rn, of the at-
torney of the defendant-appellant, Joseph DeBag-
hian, charged the jury as follows: 

'' There seems to be no quei:;t10n in thir-; 
case but that the plaintiff is entitled to re-
cover. He js entitle<l to ~·crov<1 i frnrn f-;01~~('-

20 one and you are going to say in,m whom." 

Very truly you1 s, 
Alexander l\!I. 11acLeod, 

Attorney of Dofenda1..t-App e1lant. 
Joseph DeBaghian. 

Dated: :March 24, 1924. 

(:E~ndorsed) "Service of th2 within grounds of 
appeal is here by acknowledged this 28th day of 
March, 1924. Mendelsohn & Mendelsohn, attor-

30 neys of plaintiff-appellee; Leonard J. Tyna n, at-
torney of defendant-appellee.'' 

• 
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(Filed October 20, 1924) 

NEW JERSEY SUPREME COURT 

May T., 1924 

Frank Mettie, 
vs. 

Joseph DeBaghian 
and 

Public Service Ry. Co. 
Same 

vs. 
Same. 

Appeals from Passaic Circuit Court. 
Argued before Gumm ere, Chief Justice and J us-

tices Parker and Katzenbach. 
F'or the appellants, Alexander l\L MacLeod and 

10 

Leonard J. Tynan. 20 
For the respondent, Peter J. lvfoG.innis. 
Per Curiarn. 
This was an action brought by the plaintiff 

against the two defendants to recover compensa-
tion for injuries received by hirn in a collision be-
tween a trolley car of the Publjc Service Railway 
Company and a jitney bus of the defendant De-
Baghian, in whjch the plaintiff was riJing. The 
trial resulted in a verdict against both defendants, 
the jury assessing the plaintiff's damages at $6000. 30 
From the judgment entered upon that verdict both 
defendants have appealed. 

A number of reasons are urged for the reversal 
of this judgment. We find it necessary, however, 
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to consider only one of them, and that is directed 
at the following instruction to the jury: " There 
seems to be no question in thi., case but th at the 
plaintiff is entitled to recover. He is entitl ed to 
recover fro n1 son1eone, and you are goin g to say 
fron1 whon1.'' This instruction seems to us pal-
pably erroneous, for it overlooks the fact th at the 
jury rnight have found that th0 collision occurred 
notwithstanding that both thn n1oton:i.mn and thC' 
driver of the jitney were using due care in the 
operation of their respective vchiclet:l. It is t:'ue 
that, a:::; appears fron1 a stipulation of the partie~. 
C'Ounse] for the railway company in .::;ummi ng up 
to the jury conceded that th e plaintiff ought to_ re-
cover damages from the defendant DeBaghian, . 
and that counsel for the defendant DcBaghian in 
his sun1ming up conceded that the plaintiff ought 
to recover damages fron1 the railway company. 
But these conce ssions n1ade by counsel, in which 
each one att e1npted to jrnpn~e liabili ty upon tlw 
client of the other, could not operate to impose 
liability upon eith er defendant. If each counsel 
had admitted that his own client was legall y re-
sponsible to the plaintiff , a different situation , of 
course, would have been pres ented; but in th e pre-
sent case, notwithstanding the admis~ion or asser-
tion of counsel for the respecfrve defendant s, the 
q~estion still remained for the jury to det ermine 
whether the accident occurred by reason of the 
negligence of the employee of either the one or the 
other of the defendants, or solely from a caus e for 
the existence of which neither one of -them was re-
sponsible. _ 

The judgment under review will be rev~rsed for 
the reason indicated. 
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NEW JERSEY SUPREME COliJRT 

Frank Mettie, 
Plaintiff-Appellant, 
vs. 

Public Service Railway Com-
pany, a corporation, 

Defendant-A ppellee, 
and 

Action-at-Law 

Joseph DeBaghian, 
Defendant-Appellee 

NOTICE OF APPEAL 

To: Leonard J. Tynan, Esq., Attorney of De-
fendant, Public Service Railway Company and 
Alexander M. :M:acLeod, Esq., Attorne) of Defend-
ant, J oseph DeBaghian. 

Take notice that the above-named plaintiff, 
Fran k J\1:ettie, hereby appeals frorn the judgmen ·G 
of the New Jersey Supreme Court wherein said 
Court r eversed the judgment of the Passaic Coun-
ty Court of Con1mon Pleas in the above -entitled 
cause, to the New Jersey Court of Errors & Ap-
peals, and alleges as his ground of appeal that the 
Supreme Court should have affirn1ed the judgment 
of the Pas saic County Court of Ccm111on Pleas, 
whereas the said Court con1mitted error in re-
versing same. Dated: November 10th, 1924. 

Respectfully etc., 

Mendelsohn & Mendelsohn 
' Attorneys of Plaintiff-Appellant . 

30 
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Service of a copy of the within notice of appe al 
is hereby acknowledged this 12th dny of Novem-
ber, 1924. 

Leonard J. Tynan, 
Attorney of Defendant-Appell ee 

Public Service Railway Company 
And as of Nov. 14, 1924 

Alexander M. i,racLeod, 
Atty. of Defenda11t-Appellee, 

Joseph DeBaghian. 
18 Filed Nov. 15, 1924. 

I Edward J. I(elleher, Clerk. 

.... 
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NEW JERSEY SUPREME COURT 

J11rank Mettie, 
Plain tiff-A pp ell ee, 

vs. 
Joseph DeBaghian, 

Defendant-A ppellee, 
and 

Public Service Railway Com-
pany, a corporation, 

Defendant-Appellant. 

Action-at-Law 
On .1.\.ppeal fron1 
Passaic County 
Court of 
Com1non Pleas 

RULE OF REVERSAL AND REMITTITUR 

The Court having heard the argunients of Conn-

JO 

el in the appeal in the abov e-entitled case, and 
having inspected the judg111ent and proceedings 
removed by the said appeal, and having duly con-
~ide1ed the gr ounds of app eal, 2il 

It is, on this tw enty-second day of October, 1924, 
Ordered, that the said judgment in the Passaic 
County Court of Common Please, recovered by the 
~mid ]Trank JYiettie against the said Public Service 
Railway Con1pany, a corporation, be in all things 
reYersed, set aside, and for nothing holden, _and 
that the said cause be remitti!d to the Passaic 
County Court of Common Pleas to he proceeded in 
according to law. 

Entere d. October 22, 1924, on n1otion. 2 O 
Leonard J. Tynan. 

Attorney of Public Service Railway 
Company, Dofenda11t-Appellant 
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NEW JERSEY SUPREME COURT 

:F'rank Mettie, 
Plaintiff-Appelle e, 

vs. 
Joseph DeBaghian, 

Defendant-Appellant , 
and 

Public Service Railway Con1-
pany, a corporation, 

Defendant-Appellee. 

Action at Law 
On Appeal from 
Pa ssaic County 
Court of 
Comn~on Ple as 

RULE OF REVERSAL AND REMITTIT UR 

The Court having heard the arguments of coun-
sel in th e appeal in the above entitled cau se and 
having inspected the judgment and !Jroceedings 
removed by the said appeal and having duly con-
sidered the ground s of appeal. 

20 It is, on this twenty-seventl1 day of October, 

30 

1924, Ordered, that the said ju dgment in th e Pas-
said Count y Court of Com1no11 Plea se, recovered 
by the said Frank 1\1ettie again '3t s&id Joseph De-
Baghian be in all things revei-sed, set aside, and 
for nothing holden, and that the said cause be re-
mitted to the Pas saic County Court of Common 
Pleas to be proceeded in accordin g to law. 

Entered October 27th, 1924, on motion, 

Alexander MacL God, 
Attorney of .r oseph DeBagh ian, 

Defendant-Appell ant. 

39 
- C ertincate of Clerk 

I, Edward J. Kelleher, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 
the foregoing is a true copy of the notice of appeal 
filed and also of a rule entered in the minutes of 
the Court in the above-stated cause. 

In testimony whereof I have set my hand 
and the seal of said Court at Trenton, this 
second day of December, A.D., Nineteen 
hundred and twenty-four. 

Edward J. I{elleher, 
Clerk. 

• 
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New Jersey Court of Errors and Appeals 

1'1rank .Mettie, 
Plaintiff-Appellant, 

,Joseph DeBaghian, 
Defendant-Appellee, 
and 

Public Service Railway Com-
- pany, a corp., 

Defendant-.Appellee, 

On Appeal f rb111 
Supreme Court 

BRIEF ON BEHALF OF APPELLANT 

Thjs appea l brings up for review a judgment of 
the Supre me Court reversing a judgment found in 
the Passa ic Conrt of Common Pleas against both 
defendants . A single question only was before 
the Supre me Court, ·which is discussed in the opin-
ion of the Court in the State of case at pag e 33, and 
the appea l to this Court is from the Supreme 
Court's conclusion on this single point. The que~-
tion arose in the following manner: 

'rhe p~aintiff while a pas senger on a bm, of th e 
defendant, DeBaghian, was injured as a result of 
a collision of that bus with a car of the defendant, 
Public Serv ice Railway Co. The bus and trolley 
·were trave ling in opposite directions and pursued . 
their way in full view of each other until they col-
lided with each other. Plaintiff sued both defend-
ants, and when the evidence was all in and coun~ 
sel commenced summing up it was conceded that 
the facts were such that there was negligence for 
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which the plaintiff wa::, entitled to recover dam-
ages, the only contradiction being as to which of 
the two defendants should be charged. .As i.h,· 
argument of counsel was not reported stenograph . 
ically, and as son1e question afterwards aros e on 
the matter, counsel for the partim; entered into a 
~tipulation which is set forth at page 25 of the 
State of Case. This stipulation we contend ju sti-
fied the Court in charging the jury as he did that: 

'' This brings us to the question of dam-
ages. There seems to be no question in thif-; 
case but that the plaintiff is entitled to re-
cover. He j s entitled to recover from sonH'-
one and you are going to say from whom." 

(P. 21, l. 15-20.) 

The Supreme Court held that the Court com-
mitted error in charging as abo--ve quoted for th ,' 
1·ea!-,Ol1 that: 

'' This in:-:tn1ction seems to u:-; palpably er-
roneous, for it overlooks the fact that i.lw 
jury might have found that the collision oe-
curred notwithstanding that both the mo-
torman and the driver of the jitney were u~-
ing due care in the operation of their re-
speetjve vehicles." 

(P. 34,' l. 6-10.) 

The Court jn dealing with the stipulation sai<l: 
'' Tt js true that, as appears from a stipu -

lation of the parties, counsel for the railw ay 
company in summing up to the jury con-
ceded that plaintiff ought to recover dam-
ages from defendant, DeBaghian, and tha t 
counsel for thf' defendant DeBaghian in hi s 

3 

swnrni11g up conceded that the plaintiff 
ought to recover dainages from the railway 
company. But these concessions made l ~1 

counsel, in which each one attempted to L.u-
pose liability upon the client of the othe1·, 
could not operate to impose liability upon 
eith er defendant.'' 

(P. :i-t, l. 12-21.) 

':L1his view of the Supreme Cou1-t as we have 
~tated misconceived the purport of the stipulation . 
The stipulation did not merely ,state that the coun-

- sel for each defendant took the position that the 
' ' other defendant was responsible to the plaintiff 

onl:v. ,;\That the stipulation shows was conceded 
by counsel, that irrespective of who was to pay the 
plaintiff was entitled to dan1ages that is in effect ' ' it was a conce~sion to the court and jury that the 
J)laintiff was injured as the result of the negli-
! ,'('IlC'P of one of the defendants. 

rrhc exact language of the stipulation on that 
]Joint is, that the Public Servjce Ranway Co-., con-
< l':ted ' ' That the plajntiff ought to recover dam-
age~ in the case." (P. 25, 1. 22.) The defendant, 
DPBaghian conceded "That the plaintiff ought to 
teoYer damages in the case . '' (P. 25, 1. 31.) It 

'.~ true that in each case counsel charged to the 
.Jnry that it was the other defendant who really 
wa~ ref;ponsible, but that did not in the slightest 
degree lessen the fact that both defendants had 
eonceded that the plaintiff's position was that neo•_ 
ligence had been established, so as to take th:t 
question out of the dispute . 

This case was decided at the February Term of 
the Supreme Court, 1924. Since then, however, 
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ease.:; somewhat 8irnilar in character have come bt'-
f ore the Court, and the Court has taken an entir e-
ly different position than in the case at bar. "'\Vv 
1·efer to the case of Dougherty v. Public Service, 
126 Atlantic Rep., page 466, and Quigley vs. Puh-
lir Servire, 128 Atlantic Rep., page 551. 

In the case of Dougherty v. Public Service, de-
<·ided October 7th, J924, the Supreme Court held : 

'' Where passenger was injured by col-
lision between truck and street car, who 
both pursued their way in full sight of each 
other until rollision was inevitable, circum-
stances were such as to justify instructi on 
assuming that there was negligenre on part 
of one of the parties.'' 

In the opinjon the Court said: 
"]t is also argued. that tl1e Court as-

snrned that one defendant or the other nrn~i 
l1e liable, ignoring the possible theor y or 
pure arcident. vVe incline to think that thr 
rin·mnstanres of the acrident ,Yere such a~ 
to jndicate without any question, negligence 
on the part of one of these partie s, and that , 
for the purpose of this rule, the charge on 
th is phase of the case was fairly justified. '' 

126 Atl. Rep., p. 467. 

· It will be observed that the court dealt not only 
with the rase on all fours, so far as the fact s were 
eoncerned, viz., collision of the bus and troll ey, 
which resulted in the injury of a passenger on one 
of its vehicles, but the court said that the trial 
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J·ud~.te 'WW, 1\1stified unde1· the circumstances in , \. ) t 

'' ignoring the possible theory of pure accident." 
(:\ti. Rep., 126, p . -1:67.) 

ln the Quigley cm;e ( 128 Atl. Rep., p. 551), a pas-
~enger was injured by a collision of a trolley car 
nn<l bus; the rase is exactly on all fours with the 
ca1'e at bar . In that case the court said: 

·'T he appellant, ho,vever, by virtue of 
this same exception, seeks to obtain a re-
ven,al on other portions of the charge in 
which the appellant asserts in its brief there 
is 'the assumption that one or both defend --
anh; was liable to the plaintiff, thereby bar--
ring from the case the elenient of pure acci-
dent, devoid of negligence on the part of ei-
ther defendant.' But we think the exception 
not broad enough to raise that que8tion. 
':I.1he exreption clearly related to those por-
tions of the charge in which the judge in-
str ucted that they might, from the farts of 
the case , draw the infer€nce of negligence of 
one or the other or both defendants. And 
there is strong reason in this case why the 
exception taken should not be extended be-
yond its reasonable bounds. Fron1 the 
open ing of counsel of both defendants, and 
the examination and cross exmnination of . 
witnesses, it is quite clear that recogniza-
tion of negligence somewhere pervaded the 
tria l. There was no request to charge. 
There was no clain1 by either defendant 
tha t the accident was an unavoidable one 
or one for which neither party would be re-
sponsible. 
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'' Counsel fol' the Public Service Railway 
Co., in his opening said 'And it is for you 
gentlemen to say who was negligen t in the 
case;' and counsel for the bus O\vner pre-
sented to the jul'y the question jn thi~ lan-
guage, 'vVho was negligent; ·who ea used 
the collision?' Both openings assumed 
that there was negligence. It certainl y could 
not have been thB plaintiff Vi'ho was sitting 
quietly jn the bus; therefore, it must have 
been intended as an assertion that one or the 
other operator was negligent. If th e court 
following the Jeact of counsel in port ions of 
the eharge rather assumed the same fact, it 
was at least excusable, and an exception 
based upon the theory of an erroneou:-
charge in that respect would have to be suf-
ficiently elear and explicjt to cover the oh-
jedionahle parts of the char 0 ·e to be aYailed 
of in this appeal. 

'' The judgment ·will be affin11ed with 
c-osts.'' 

(128 Atl., p. 552.) 

~l1he Court in th e ca::;e at bar charged th at to 
hold either defendant, negligence must be estab-
lished. 1-Iis language on this part of the subject 

'' If you conclude from the testimon y that 
because of the negligent operation of thi:-: 
bus, and only from the negligent oper ation 
of this bus the plaintiff was injure d, of 
course your verdict must of necessity be di-
rected against the owner of the bus. If on 
the other hand, you believe the trolley corn-
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1nmy through its agent was neg ligent in 
opera tion of its trolley car, and becau se of 
such negligence, and only hecaus of such 
neglige nce, this plaintiff ,vas injured, of 
eom se Y OlW verdict will be against the trol-
ley c01:1pany. If you feel, from the testi-
111ony, that both of the defendant s, through 
their negligence, approximately caused the 
injur ies to the plaintiff, then, of course, 
your verdict will be against both of the de-
fenda nt s.' ' 

(Sta te of case, p. 20, l. 30-40; p. 21, l. 
1-10.) 

PreYiou~ to the rharge as above quoted the court 
al:-:o eharged the jury that the plaintiff's effort to 
hold ''eithe r or both 'defendants liable was because 
of the fac t that both or either of def endants were 
1wgligent in the operation of the cars, etc." 

(P. 20, l. 26.) 

\\' ~' furt her contentl that · if both counsel could 
l1nrp arg ued to the jury as their sole line of argu-
1:1Pnt that the other defendant was liable, because 
:--twh other defendant wa s negljgent, then the court 
\\'Ould not have he en justifi ed in submitting to the 
,inry the question of a pure accident, as that w~s 
not the issue l'aised by the respective counsel 1n 
the case. Why should the court be asked to c~arge 
the jury to consider the question of pure acc1den~, 
when bot h counsel argued to the jury that negli-
gence was present ~ This is aside from . the ques-
tion of the stipulation which we say _goes farther 
a:-: wr are now arguing. 
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It is 1·espectfull y submitt ed th at th e ju dgment of 
th e Supr eme Court should be reversed and th e ver-
dict obt ained at th e Circuit sustained and that 
judgm ent should be enter ed in favor of the plain-
tj-ff. 

\VARD & McGIN NIS, 
A ttys . of F rank lVIettie, 

Pl aintiff-Appellant. 

New Jersey Court of Errors and Appeals 
FRANK lVIETTIE' 

Plaintiff-Appellant, 
vs. 

JOSEPH DE BAGHIAN, 

Def endant-Appellee, 
and 

PUBL IC SERVICE RAILWAY COM-

PANY , a corp., 
Defendant-Appellee. 

Action at 
Law. 

On Appeal 
from Su-
prenie Court. 

BRIEF OF JOSEPH DE BAGHIAN, 
DEFENDANT-APPELLEE 

The only point argued by the plaintiff-appellant 
is the effect of the stipulation (p. 25 of th e printed 
case), 

The case of Niebel v. Wi nslow, (New Jersey 
Court of Errors and Appeals), 88 N. J. L. 191, 
holds th at: 

'' In an action of negligenc e, the burden 
of proving the negligence of the defendant 
is upon the plaintiff, and, as a proposition 
of law for the jury's guidance at the close 
of the case, it nev er shifts to the defendant. 

This right of the defendant to have the 
plain tiff bear th e burden of the affirmative 
is a substantial one, the denial of which is 
injurious error.'' 

See also Fanshawe v. Rawlins, 89 N. J. L. 344, 
and Collins v. Central R. Co. of N. J., 91 N. J. 
L. 615. 

As to the defendant, Joseph De Baghian, there-
fore ( and the _ existence of another defendant 
could have no effect upon the rule), it was neces-
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sary for the plaintiff to show negligence; th e hap-
pening of the accident was no .proof of negligence; 
therefore proof that the co-defendant · was not 
negligent would not in itself furnish the · slightest 
proof that this defendant was negligent, and ·yet 
the Trial Court, which should not have allowed 
a presumption of negligence as to this defendant 
to arise from the happening, not alone did so, but 
in effect went much farther, and by chargin g that 
in any case the plaintiff could recover, in effect 
charged that the presumption against th is de-
fendant was conclusive, unless the jury foun d such 
a conclusive presumption against our co-defend-
ant alone. 

The Trial Court charged,-(p. 21, 1. 16) " There 
seems to be no question in this case but that the 
plaintiff is entitled to recover. He is entitl ed to 
recover from someone and you are going to say 
from whom." 

The Supreme Court in its opinion says,-( p. 34, 
1. 6) '' This instructions seems to us palp ably 

erroneous, for it overlooks the fact that the jury 
1night have found that the collision occurred not-
withstanding that both the motorman and the 
driver of the jitney were using due care in the 
operation of their respective vehicles.'' And 
again,-" -the question still remained for the 
jury to determine whether the accident occurred 
by reason of the negligence of the employ ee of 
either the one or the other of the defendants , or 
solely from a cause for the existence of which 
neither one of them was responsible.'' 

The state of the case as presented by the plain-
tiff-appellant is before us without any evidence, 
and we must, ther e£ ore, assun1e that the Supr eme 
Court, who had the evidence before it, found 
therein facts from which the '' jury might have 
found that the collision occurred notwithstand ing 
that both the motorman and the driver of the 
jitney were using due care 1n the operation of 
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their re spective vehicles.'' · And that the acci-
dent might have occurred '' solely from a cause 
for the existence of which neither one of them was 
respons ible. '' 

By a re ading of the evidence it might have 
appeared that the jury could have determine1 
from the facts in the ease that the collision was 
the result of pure accident without negligence on 
the par t of any one. 

In the case of Connolly v. Public Service Rail-
way Company (New Jersey Court of Errors and 
Appeals, 94 N. J. L ., p. 157), the Court said: 

'' The case went to the jury which returned 
a verdict for the defendant, and from the 
judg n1ent rendered on that verdict this pres-
ent appeal is taken. The printed case does 
not exhibit any of the testimony or other 
evidence taken on the trial, and the errors 
alleged are predicated solely upon the 
judge 's charge. 

'' In the absence of any of the testimony 
submitted we, of course, are unable to de-
termine what conclusions of fact the jury 

were entitled to draw, and we have no knowl-
edge of the circumstances of the accident 
except so far as portions of the charge may 
thr ow some light thereon. 

" The first point made is, that the trial 
judge err ed in instructing the jury that 
ther e is no speed limit for trolley cars in 
New J ersey, and that a trolley car may be 
operated at any speed consistent with the 
safe ty of the passengers and with the safety 
of pedestrians and others on the street. 
Appellant's counsel is correct in saying that 
the trial judge plainly · overlooked the pro-
vis ions of the so-called Traffic Act of 1915 
(P amph. L., p. 290), where the limit of speed 
is pr escribed in localities where the houses 
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are on the average more than one hundred 
feet apart, and on page 296, paragrap h 27 
where it is laid down that no street car shall 
be operated at a greater speed than fifteen 
miles per hour in places where the houses 
are on the average of less than one hundred 
feet apart, provided the tracks on which 
such street car is operated are laid upon any 
public street. The judge gave instru ction~ 
with respect to the general duty of care to 
be exercised by the motorman of a street car 
which, as a matter of common law, ar e un-
exceptionable, and the question is whether 
this judgment should be reversed becau se of 
his statement to the jury that there was no 
speed limit for trolley cars, &c. In deter-
mining this question, it should be born e in 
min~ that the judge was speaking to a 
particular case; that section 27 of the Prac tice 
Act of 1912 provides that 'no judgm ent 
shall be reversed * * * on the grou nd 
of misdirection * * * unless after ex-. . ' am1nation of the whole case, it shall app ear 
that the error injuriously affected the sub-
stantial rights of a party.' Pamp. L. 1912, 
p. 382_. . e are unable to say that this 
err?r _1nJunously affected the rights of the 
plaintiff. There is nothing in the case before 
us to show that the trolley car was moving 
at a11;y speed in excess of the statutory ra te, 
and if there were no such evidence it was 
quite immaterial whether the judge er-
roneously instructed the jury with resp ect 
to the statute or not. No case the ref ore . ' ' 1s made for a reversal on this ground.'' 

The harinful character of the errors in the 
charge of the Trial Court see1ns obvious for 

' the case, so far as concerns the defendant Josep h 
De Baghian, was clearly for the jury on the 
question of the negligence of the said defendan t. 
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The case of Ritckrnan v. Berghol z, 37 N. J. L., 
p. 437, holds : 

"It should be clear that a misdirection in 
a charge has done no injury to the party 
complaining of it, and if there is reasonable 
doubt on that head he is entitled to the bene-
fit of it." 

Here the Court is deprived of any assistance 
that the testin1ony n1ight render, and this Court 
must at least assume that the error complained 
of in the Supreme Court was harn1ful as the 
Supreme Court found. 

The pla intiff-appellant relies upon the case of 
Dogherty v. Public Service Railway Co., 126 At-
lantic Reporter 466, ·wherein, ho,vever, a rea<ling 
of the opinion shows the evidence justified the 
conclusion that the accident referred to could not 
have happened without negligence on the part 
of one or the other of the defendants. rrhe 
Court said that the Trial Judge was justified 
under the circun1stances in that case in ignor-
ing the possible theory of pure accident. In the 
<:ase at bar, however, the Supren1e Court, who 
l1ad the evidence before it, says the '' jury might 
have found that the collision occurred notwith-
standing that both the n1otorman and the driver 
of the ji tney were using due care in the opera-
tion of th eir respective vehicles,'' and the acci-
dent might hav e occurred '' solely fron1 a cause 
for the existence of which neither one of then1 was 
responsible.'' 

The plaintiff-appellant also relies upon the 
decision in the case of Qu,igley v. Pitblic Service 
Railway Co., 128 Atlantic Reporter, p. 551, in 
which case the Court merely holds that under the 
given facts an exception, based upon the theory 
of an er roneous charge, would have to be suffi-
ciently clear and explicit to cover the objection-
able parts of the charge to be availed of in that 
appeal. 
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In the present case there is no question rai sed 
as to the sufficiency of the exception taken by 
this defendant, at the trial of the cause, to the 
error complained of. 

It is respectfully submitted that the judgm ent 
of the Supreme Court should be affirmed. 

Respectfully submitted, 

ALEXANDER M. MacLEOD 

Attorney for and of counsel 
with Joseph De Baghian 

Defendant-Appellee 




