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COPY OF JUDGMENT AND NOTICE OF
APPEAL.

Notice and Grounds of Appeal.

NEW JERSEY SUPREME COURT.

Ralph Fedele ,
Plaintiff and Respondent,

VS. Notice and Grounds
West Jersey and Sea - op Appeal.
shore Railroad Com-

pany,
Defendant and Appellant.

To Wescott and Weaver, Esqs., Attorneys.of Plain-
tiff and Respondent:

Take notice that the defendant, West Jersey and
Seashore Railroad Company, appeals to the Court
of Errors and Appeals from the whole of the judg-
ment entered in this case on the following grounds:

10
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1.  That the trial Judge improperly and unlaw-

fully refused motion for non-suit made by the de-
fendant, viz.:

Mr. Gaskill: If the Court please, I move for a non-
suit in this case on the ground that the mere use of
this path by either the permission or acquiescence of
the company is not an invitation and involves no
liability. Also, because the mere existence of a worn

30
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2 Qopy of Judgment and Notice,of Appeal

path across or along the railroad tracks to a station
cannot be relied on as an invitation to an intending
passenger to take such path; and furthermore, be-
cause the plaintiff by his own statement intention-
ally deviated from the path and stepped out of it,
and even though he only stepped a couple of feet,
still he exceeded the invitation and fell over this
object.

Mr. Gaskill : If your Honor please, this man knew
that the use of that path was made dangerous by
approaching trains, and he knew this train was com-
ing, and he left that path in order to avoid danger
from that train. Now, I was just going to call your
Honor’s attention to this; it seems to me it is like
that famous case thé Chief Justice decided some
years ago where a woman took her cat to a store and
the storekeeper was willing to take it and told her
to put it in a certain place, pointing to a door-----

The Court : And did not tell her to go in herself.

Mr. Gaskill : She took it for granted it was a closet
and stepped in, it happened to be a stairway and she
fell down the stairs, and the Court said she had ex-
ceeded her invitation.

The Court: I am afraid I cannot agree that it is
not a jury question. Note an exception.

2. Because the trial Judge improperly and unlaw-

fully refused the defendant’s motion to direct a
verdict for the defendant on the grounds that there
has been no negligence proven on the part of the de-



Copy of Judgment and Notice of Appeal 3

fendaht and that there was contributory negligence
on the part of the plaintiff; and that he exceeded his
invitation, if there was any invitation, at the time he
fell over those plates.

The Court: The motion will be overruled and ex-
ception noted.

3. Because the trial Judge improperly charged the
jury as follows: iq
Gentlemen: You will perceive that the very first
question presented to your minds in this case is
whether the railroad company gave to this intending
passenger— and he was an intending passenger, no
dispute about that,— an invitation to use this space
here, which has been described variously as a path-

way and as a ditch.

4. Because the trial Judge improperly charged the
jury as follows: 20

So  that I think you would be justified if you ac-
cept that statement, and I see no reason why you
should not, in assuming that the company had led
the public to believe that that was a passageway
which it was intended for them to use; and if you
did so find, you naturally would conclude that that
was an invitation. It would be an invitation at least
by estoppel, that is to say, the company would be
denied the right to assert the contrary; if it had led
people to think it was a pathway, a passageway, they 3Q
would be precluded from the right to say it was not
when any person’s rights were predicated upon it.

5 Because the trial Judge improperly charges the
jury as follows:

i\ow, if there was this right accorded to the plain-



4 Copy of Judgment and Notice, of Appeal

tiff, you will consider whether there was negligence
by the defendant in placing these plates, as they have
been described and called, on this grass plot near the
passageway under the circumstances.

6. Because the trial Judge improperly charged the
jury as follows:

And that becomes the next question for you to pass
upon in this case. Was the defendant company negli-
gent in placing these plates there and having them

IS there that morning under the circumstances of the
case as they have been proven and established to your
satisfaction!

7. Because the trial Judge improperly refused the
defendant’s fourth request to charge as follows:
The proof shows that the company had provided
a platform for the use of passengers and that there
were roadways leading to the same but that the
plaintiff took a short cut along the tracks and while
2(Q avoiding a train stepped over and onto a slightly
- elevated grass plot, and while walking along the
same, tripped over a pile of material and fell. Under
the circumstances, there can be no recovery on the
part of the plaintiff.

Gaskill & Gaskill,
Attorneys of Appellant.

[endorsed]

Service acknowledged 6/9/17
Wescott & Weaver,
Atty. of Pltff. & Respt.
(Filed Jun. 12, 1917)
Wm. C. Gebhardt,
Clerk.



Judgment Record 5

JUDGMENT RECORD.

NEW JERSEY SUPREME COURT.

Camden County.

Ralph Fedele, \
/ Judgment Reooed.
> Action at Law.
West Jersey & Seashore j Poste a.
Railroad Company. /

West Jersey & Seashore Railroad Company,.the
defendant in this cause, was summoned to answer
unto Ralph Fedele, the plaintiff therein, in an action
at law upon the following complaint:

(Summons issued June I, 1916.)

The plaintiff, Ralph Fedele, of West Berlin, in the
county of Camden and state of New Jersey, says:

1. That on the 14th day of January, 1916, at West
Berlin, in Camden County, New Jersey, he was a
passenger of the defendant.

o, That at the time and place aforesaid, plaintiff
was proceeding over the property of the defendant
adjoining its railroad station.

3. That at the place where plaintiff was walking
was used by defendant’s passengers in approaching
and leaving its trains.

20



6 Judgment Record

4. That the defendant negligently and carelessly
placed a pile of iron plates on its property over which
plaintiff was proceeding.

5. That the plaintiff, while it was yet dark, without
any fault on his part, stumbled over said pile of iron
plates and was precipitated violently to the ground.

6. That because of the circumstances above set
forth plaintiff was seriously and permanently in-

10 jured in and about his left leg and right arm and was

20

30

caused to forego his usual employment and to suffer
pain of body and mind and caused to expend money
in an effort to be relieved of his injuries received
as aforesaid, all of which conditions are permanent.

Plaintiff claims damages in the sum of ten thou-
sand dollars.
Wesco tt & Weaver,
Attorneys of Plaintiff.

(Filed Jul. 11, 1916)

The defendant, a corporation of New Jersey with
offices in the city of Camden, answering says:

1. It denies the matter stated in the first para-
graph.

2. It admits the matter stated in the second para-
graph.

3. It denies the matter stated in the third para-
graph.

4. It denies the matter stated in the fourth para-
graph.
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5. It denies the matter stated in the fifth para-
graph.

6. It is not informed as to the matter stated in the
sixth paragraph and leaves the plaintiff to his proof.

FIRST GROUND OF DEFENSE:

That there was no negligence on the part of the
defendant, its servants, agents or employees in the
premises.

SECOND GROUND OF DEFENSE:

That there was contributory negligence on the part
of the plaintiff by walking on the railroad premises
where material had been piled, and without using
due care.

THIRD GROUND OF DEFENSE:

That the plaintiff was a licensee and the company
owed him no duty in the premises.

FOURTH GROUND OF DEFENSE:

That the plaintiff was a trespasser and the com-
pany owed him no duty in the premises.
Gaskill & Gaskill,
Attorneys of Defendant.

(Filed Jun. 21, 1916)

This case was tried before Judge Frank T. Lloyd
with a jury, at the Camden Circuit, on April 5th and
oth, 1917.

20



10

20

8 Judgment Record

The jury rendered a general verdict against the
defendant and in favor of the plaintiff for three
hundred dollars ($300).

Whereupon it is adjudged that the plaintiff recover
of the defendant the sum of three hundred dollars
damages, and his costs, which are taxes at the sum
of fifty-four dollars and seventy-two cents, making
in the whole the sum of three hundred fifty-four dol-
lars and seventy-two cents.

Damages  $300.00
Costs 54.72
$354.72

(Judgment entered April 11, 1917)

I, William C. Gebhardt, clerk of the Supreme Court

of the state of New Jersey, do certify that the fore-
going is a true copy of the notice of appeal and also
a copy of the judgment entered in the above-stated
cause as the same remains on file and of record in my
office.
In testimony whereof I have set my hand
and the seal of said Court at Trenton, this
(Seal) fifteenth day of June, A. D. nineteen hun-
dred and seventeen.
Wm. C. Gebhabdt,
Clerk.
(Filed Jul. 24, 1917)
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TESTIMONY.

NEW JERSEY SUPREME COURT.

Ralph Fedele,
Plaintiff and Respondent,

VsS.
Action at Law. 10

West Jersey and Sea- April 5, 1917.

shore Railroad Com-

pany,
Defendant and Appellant.

April Term, 1917.

Appear anc es : 20
For the plaintiff, Wescott & Weaver , Esqs.
For the defendant, Gaskill & Gaskill, Esqs.

Before Lioyd, ] and a jury.

THE CASE FOR THE PLAINTIFF. 30

(Mr. Ethan Wescott opens the case for the plain-
tiff to the jury.)

(Mr. Gaskill opens the case for the defendant to
the jury.)
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Ralph Fedele—Direct

Ralph Fedel e, sworn.

By Mr. Wescott:

Q.

Mr. Fedele, you are the plaintiff in this

are you!

POPOPOPOPOPOPOPOPOPOP»O>O»

Yes.

How long have you been in this country!
Fourteen years,

Where were you born!

In Italy.

What part of Italy!

Naples.

How long have you lived in New Jersey!
Nine years.

Where!

West Berlin.

Got a home down there!

Yes.

Have you a family!

Yes.

What is your business !

Hat maker.

Is that a profession!

No.

A trade!

A trade, yes.

Did you work at that in the old country!
No.

Learned it here!

Learned it here.

By the Court:

Q.
A.

How old are you!
Twenty-eight.



Ralph Fedele—Direct 11

By Mr. Wescott:

Q. Whereabouts in Berlin do you live?

A. West Berlin, on Haddon Avenue.

Q. Are you familiar with the West Berlin
Station ?

A. Yes, sir.

Q. How many years have you lived there near
that station?

A. Nine years.

Q. Have you traveled back and forth to Philadel-
phia every day?

A. Yes, sir.

Q. By what kind of ticket?

A. Monthly ticket.

Q. How many tracks are there at West Berlin
Station?
Two tracks.
The station is on which side of the tracks?
On the right side coming down.
On the right side coming down?
Yes, they have two stations there now, lately.
How do the tracks run, north and south?
North and south.
And the station is—there is one on each side

o P

=
o poror

~

A. Yes.

Q. Well, at the time this accident happened to
you was there one on each side?
A. No.
Well, which side was the station on then?
On the right side.
Going-—--
Coming from home.
WrTiat?
Coming up from home it is on the right side.

el gelde
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12 Ralph Fedele— Direct
By the Court:

Q. Is it on the pike side or the other side, on the
road side or the other side?
A. On the road side.

By Mr. Wescott:

Q. East or west?
A. West.
Q. Are you sure about that ?

Mr. Joseph Gaskill: I am willing for you to
state, Judge,—you know.

Q. Well, it is on the east side, isn’t it?

A. Well, it has puzzled me, because going from
my place it is on the right side, going home it is on
the left side, see—I don’t know how you figure That
out.

Q. Certainly, that is right; that would make it on
the east if the tracks run north and south, wouldn’t
it?

Yes.

When was it you met with this accident?
January 14, 1916.

What time in the day?

Half-past five in the morning.

Was it dark?

Yes, sir.

Now how did you usually—you lived on the
west side of the tracks, as I understand ydfi?

A. Yes.

Q. Now, how far from the tracks did you live
about?

A. About four minutes.

orgekdek gl



Ralph Fedele—Direct 13

Q. Four minutes’ walk?

A. Yes.

Q. Now, how do you usually go to the station
from your house when you are going to Philadel-
phia”

A. Through a path we madb; we got our own path
we made from my place to the station.

Q. Did you get into a road, a wagon road or
something?

A. Yes.

Q. And that wagon road is called what?

A. T don’t know what they call it, Haddon Ave-
nue, I guess; I don’t know exactly the name of it.

Q. And you traveled that road until you got
where %

A. To the West Berlin Station.

Q. You traveled that road until you got to the
tracks, didn’t you?

A. Yes, to the tracks, yes.

Q. Well, what kind of crossing was there?

A. Regular crossing they got there now.

Q. Well, what kind of crossing was there when
this accident happened?

A. Well, they had a narrow path, but now it is
quite a big---—--

Q. No, going across the tracks.

A. A regular path.

Q. What do you mean by a regular path?

A. Well, the wagon could go through.

By the Court:

Q. There were planks, were there, in the track?

A. Yes.

Q. And the wagons drove over them across the
tracks ?

A. Yes.



14 Ralph Fedele—Direct
By Mr. Wescott:

Q. Now, did you go by that road?
A. Yes.
Q. The morning you got hurt?
A. Yes.
Q. And when you got across the tracks, which
way did you go?
A. On the right side between this path.
10
By the Court:

Q. Which side of the railroad did you live on, the
station side or the other side?
A. On the station side.

By Mr. Wescott:

Q. Oh, then you lived on the station side of the
20 road?
Yes.
Was there anybody with you?
There was right back of me, two.
Who were they?
Lou Archer and George Duncan.
Are they here?

. One of them will be here; another one sells
for a firm in Philadelphia.
g0 Is the other one here?
A. He will be here shortly; he will be here one
o’clock; the Pennsylvania Railroad sent for him.
Q. Did you subpoena him?
A. Yes, but I couldn’t subpoena the other one,

because he is atraveling salesman for a firm in
Philadelphia; he is away.

>OPOPOP



Ralph Fedele—Direct 15

Mr. Logan Gaskill: Judge, here is a pencil dia-
gram that was made that I believe to be correct; I
am willing that you should use that if it will help
you any.

Q. Look at that drawing there on that piece of
paper and see if you understand it. (Showing wit-
ness another drawing.)

A. Yes, this is the street here.

Mr. Wescott: May we have him step up to the

Mr. Gaskill: That is not proven, Judge, as being
correct; I would object to that being presented to
the jury.

The Court: It is only for illustration, isn’t it?

Mr. Gaskill: T don’t think it can be used for that
purpose unless it is shown to be accurate; It does
not illustrate unless it is right.

The Court: That is true; but what I mean is, it
gives the jury an idea of where the station is and
where the tracks are, and the road is.

Mr. Gaskill: Here is n more elaborate pencil
sketch.

Mr. Wescott: Neither of them are accurate.
Mr. Gaskill: Then neither of them can be used.

Mr. Wescott: Well, you agreed I could use this;
I will use this.

10

20

30



16 Ralph Fedel&—Direct
Mr. Gaskill: All right.

Q. See if yon can understand that.

A. Yes.

Q. Then step up here; you don’t object to his

using that?

A. No.

Q. Step up here and see if you can explain it.

A. This is the West Berlin Station; this is the
10 grass plot; there is no ditch here.
No, leave the ditch out; explain the situation.
There is the road here. (Indicating.)
Where is the station you were going to?
Here. (Indicating.)
That is the station you were going to, is it?
Yes, this is the public road; there is a cut
that was taken.

>0 PO PO

By the Court:
20

Q. Now, you were coming from this way, were
you ?

A. No, coming from this way (indicating); that
is where I live.

By Mr. Wescott:

Q. This is the east side of the track, isn’t it?
A. Yes.
- Q. Here is the station down here; you were com-
ing down this way?
A. Yes.

The Court: Yes, here is the same road, I see,
down at the bottom.



Ralph Fedele—Direct 17

The Witness: Then when I got up to the cross-
ing here, when I got up here, I followed this path
here to West Berlin Station, and the plates was
along, all scattered all around, not only on the grass
plot, but all around this ditch; over here they had
a few plates, but a pile of plates was right over here,
see, on this line. Up here there was some kind of
—1I can’t explain very well myself.

The Court: Well, that is all you want of the map, 10
isn’t it?

Mr. Gaskill: Yes.

The Witness: They have a box made here with a
bell that is ringing, which sticks up.

The Court: Go on and show us there where you
fell.

20
The Witness: Right here the train stops.

The Court: Now, what did you fall over?

The Witness: Iron plates.
By Mr. Gaskill:

Q. I couldn’t see; where did you say it was you
fell? 30

A. Over here. (Indicating.)

Q. Whereabouts, exactly?

A. Well, right about here.

Q. That red there, doesn’t that mark a pile of tie
plates that you fell over right by the box?

A. Yes.



10

20

30

18 Ralph Fedele*—Direct
By Mr. Wescott:

Q. Now, I will have to repeat this a little to make
it clear. You with these other gentlemen came
down the road?

A. Yes.

Q. And up the wagon road?

A. Yes.

Q. On the east side of the tracks?

A. Yes.

Q. And how near to the tracks did you get before
you left the road, about, do you think?

A. How near?

Q. How near to the tracks were you before you
left the wagon road to go to the station?

Well, it is of course right near there.

And was there a path there?

Yes.

What kind of path was that?

Where the passengers get on the train.

The path that you went to get on the train?
Yes, where the passengers get on the train; I
don t get on it now on that path, because they got a
platform made-----

Q. Wait a minute, please, get it right; I want to
get it correct. How did this path that you went
on lead— where did it go to?

A. To the train.

Q. Was there a platform in front of this station?

A. In front of the station there was a little
space, but not where I got on every morning, no,
where I got on every morning there is a path made.

Q. You did not get on every morning from the
platform, the wooden platform?

A. No.

Q. You got on from the ground?

A. Yes.

L FOPO PO



Ralph Fedele—Direct 19

Q. Did that path or not curve toward the road,
toward the tracks ?

A. No, straight; it is made wider now.

Q. Now, how long had you been accustomed with
the other people to travel that path?

A. All the time.

Q. All the time?

A. Yes.

Q. Ever since you lived there?

A. Yes.

Q. Was there any light there, lamps, or anything
of that sort?

A. There is on the street but not right there, too
far away from the light.

Q. How far from the light were you when you
were on this path just before you fell?

A. T don’t know exactly how far it was, but not
very far.

Q. How?
A. Exactly I couldn’t tell you, about fifty or
sixty feet. <

Q. Very well, how near the tracks were you when
you fell?

A. Right near.

Q Right near them? Where was the train at that
time?

A. Right back.

Q Right back?

A. Right back of me, yes.

Q You mean the train was behind you?

A. Yes.

Q How many cars were there in the train?

A. Four.

Q. Well, didn’t any part of the train extend to-
ward Philadelphia?

A. Yes.



20 Ralph Fedele—Direct

Q. And was the locomotive back of yon too!

A. Yes, that is the reason I went over on these
plates, because there is a pile toward the box.

Q. Let the plates alone. You were going toward
the platform when you fell, weren’t you, the plat-
form!

A. Yes.

Q. Where was this train standing! Was it not
standing at the station!

IQ A. Yes, part of it stands near the station and
some of the back cars stand right in this path.

Q. Well, the train was up to the station, wasn’t
it!

Mr. Gaskill: T object to that as leading and sug-
gestive and contrary to what the witness has said.
It is very important, I think, to have this right.

Q. Wdiere was your train—you can’t chain this

2Q boy down to having that train behind him; he will

U tell the truth—where was that train when you

started from the road to get on it—where was the
train standing!

Mr. Gaskill: 1 object to that, because he hasn’t
said the train was standing.

Q. Well, was there a train there!

A. Yes, there was a train, sure.

Q. Was it on the tracks or out in the field!

A. On the tracks.

Q. And where were the tracks, in front of the
station or behind the station!

A- In front of the station.

Q. Now, where was the train!

A. On the track, of course.

Q. Well, I am glad we have got it on the tracks.



Ralph Fedele—Direct 21
By the Court :

Q. Where was it as regards the station—where
was the front, in front of the station or north of it
or south of it or how?

A. Right near the station.

Q. And where was it when you went up this path
that you speak of to take your train—was it there
then?

A Yes. ) 10

Q. Did the upper end—which way were you
going, toward Camden?

A. Yes, Camden. o .

Q. Did the front of the train extend to this road
or not?

A Yes.
Q’ Did the front of the train, the engine extend
to the road?

Q. And where were the cars— did they reach back 20
of the station?

A. Not all of them.

Q. Not all of them?

A. No.

Q. There were some cars that were between the
station and the road?

Q. Other cars that were beyond the station and
in front of it?
A. Yes. 30

By Mr. Wescott:
Q. Now, which end of the train was the engine

hitched to?
A. The front.
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22 Ralph Fedele—Direct

The Court: He has got it right; he said it was
coiI(liing to Camden and the engine was nearer the
road.

Q. Was the train longer than the platform or
shorter than the platform!

A. Longer than the platform.

Q. Was the engine at the south end of the station
or beyond the north end of the station!

A. The north end of the station! I don’t know.

Q. And there were four cars hitched to that en-
gine!

A. Yes.

Q. Well, do you remember whether there was a
flower bed there or not!

A. There was no flower bed there.

Q. There was none whatever!

A. No.

Q. Is there one there now!

(Objected to as immaterial.)

The Court: Yes, it is of no significance about it
now.

Q. Very well. Now, when you left that road
and started from the train you were on the path,
as I understand you!

A. Yes.

Q@ Was that the path you took every morning!

A. Yes.

Q. Now, what happened to you as you were
walking along that path!

A. I fell over, tripped over some iron plates.

Q. Where were those iron plates!

A. Right on the edge of the grass plot.



Ralph Fedele—Direct 23

Q. Then there was a grass plot there, eh?

A. Yes.

Q. Where was that grass plot with relation to
the tracks?

A. Near it.

Q. No, where?

A. Right close to this road I took every morn-
ing, right near. If I could make you understand—
I can’t speak very well English, your Honor.

Q. Well, you are getting along all right, we are
understanding you. How big was this grass plot,
about ?

A. Oh, that big. (Indicating.)

Q. How?

A. T can’t tell you how big it is, but it is very
big.
Q. Well, as big as this room?

A. Yes.
Q. Now, how far was that grass plot from the
railroad tracks? X

A. A couple of yards.

Q. Were you walking between the grass plot
and the railroad tracks when you fell?

A. Not on the grass plot, no.

Q. No, but were you walking between the grass
plot and the railroad tracks when you fell?

A. Yes.

Q. Is that where the path was?

A. Yes, that is where the path was.

Q. And did that path lead to the platform?

A. Yes.

Q. Along which the train was standing?

A. Yes.

Q. Were those plates there the morning before
when you walked there?

A. Well, I couldn’t remember because it was dark,

20

39



24 Ralph Fedele—Direct

you see; it is dark when I leave home every morn-
ing, generally; in the winter time it is dark.

Q. Well, didn’t yon see the plates in the daytime!

A. No, I work in the daytime, and when I go home
it is dark too, see!

Q. Dark when you leave and dark when you get
home!

A. Yes.

Q. Well, how many of those plates were there!

10 A. Oh, quite a few different piles; some were
scattered.

Q. Well, if you walked along that path every
morning, why didn’t you get into the plates before,
if the plates were there!

A. T don’t know if the plates were there before.

You never saw them there before!

No.

Did you ever feel any there before!

No. :

Well, now, how did you happen to fall!
I tripped and fell.

What tripped you!

The iron plates.

Q. Well, how did they trip you—hit you in the
head!

A. No, hurt my knee.

Q. No, what part of your body came in contact
with those plates!

A. My knee.

30 Q. Were you walking on your knees!

A. T couldn’t catch that.

20

>0 P OFOF O

By the Court:

Q Listen to me a minute; as you walked along
the ground and you struck these plates, what did



Ralph Fedele—Direct 25

you strike them with? What did you hit the plates
with, your foot or your knee?

A. With my foot, yes.
By Mr. Wescott:

Q. Which one?

A. T tripped.

Q. You tripped?

A. Yes. 10
Q. Your foot struck against these plates, which

one of them?

it.

Yes.

Then when you fell what did you hit?

I hit the iron plates, of course.

What part of you 'hit the iron plates?

My knee and my elbow.

Who helped you?

Lou Archer and George Duncan.

What did they help you do? 20
Lifted me up and carried me on the train.

Did your clothes get hurt, injured any, cut or

Yes.

What part of your clothes?-

My underwear.

Didn’t your outside clothes get torn?

Well, not really torn, hut I can see the mark of

What kind of mark was it? 30
A cut like.

Now, where was that cut, in your trousers?
Right up here. (Indicating.)

About on your knee?

Yes.

Which knee was it?

The left knee.

POPOPOPO POPOPIOPOPOPOPOP
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Q. Now, did your knee cause you any trouble on
the way to Philadelphia?

A. Yes.

Q. Well, what?

A. Tt started to hurt me then, but I thought it was
nothing, but when I got up the station at Camden
I couldn’t get up.

Q. Why couldn’t you get up?

A. Because I was hurt.

Q. Well, what did you! do when you got to the
station at Camden?

A. T got off and walked to the boat and I got off
the other side and took a jitney up to Stetson’s.

Q. Took a jitney up to Stetson’s?

A. Yes.

Q. Who went with you up to Stetson’s?

A. Nobody.

Q. Did those men go with you— clid they work
there ?

A. No.

Q. When you got up to Stetson’s, what trouble
did you have?

A. T told the boss to let somebody else finish up
my work because I was hurt. He said, “ You better
go right down to the hospital,” so I went down to the
hospital.

Q. Connected with the---—--

A. With the Stetson factory, yes.

Q. Well, what happened at the hospital?

A. They bandaged it up and asked me did I want
to stay there. I said no, I wanted to go home.

Mr. Gaskill: T object to the conversation.
Q. The doctors or somebody bandaged your knee

up there in the hopsita! ?
A. Yes, my knee and my elbow.
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{{)id they bandage your elbow too?

es.

Then what did you do after that?

I went home.

To Berlin?

To West Berlin, yes.

Did anybody help you?

Yes.

Who?

Well, they helped me off the train, somebody 10

helped me off the train, then I walked home.
Q. When you got to Berlin you walked from the
station home?

A.
Q.
A.
Q.
A.

Yes.

Did you have any trouble walking?

Oh, yes, I was lame.

Well, how long were you laid up at home?

I laid in bed for quite a few days home, then

I got Dr. Ewing.

kSigeld R delde

Dr. who? 20
Ewing.

He is here, isn’t he?

Yes.

Now, when did you get back to your work?

Some time in March.

What time in March?

The 11th, 10th or 11th, I am not sure what date.
The 1oth or 11th of March'? Did you say any-

thlng to the railroad people about your falling over
these things? 30

FOFOFOP

Yes.

When did you first mention it ?
The next day.

Whom did you speak to about it?
Mr. Barrett.

'Where did you see him?

. He came over to my house.
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Q. What is his business, Mr. Barrett?

A. He works in John Wanamaker’s store, and he
wrote to the superintendent of the railroad, Mr.
Buckalew, he wrote a letter for me.

Q. Buckalew wrote a letter?

A. This man wrote a letter to this superintendent
of the railroad, Buckalew.

Q. Well, did any of the railroad people come to
see you?

A. Yes.

Q. When, how soon after you got hurt?

A. A few days after, sometime.

Q. Well, did you tell them how it happened?

A. Yes. _

Q. When you were laid up there down to the 10th
or 11th of "March, were you having any trouble with
your leg?

Yes.

What kind of trouble was it?

The bruise was still there.

Did you have any pain?

Yes.

Much or little?

. Much then; now, of course, I only feel it now in
the damp weather.

Q. It is all well except when the weather is damp,
is it now?

A. Yes, I feel it now.

Q. You can walk just as well as you ever could,
can you?

A. Yes.

Q. Has your elbow got all right?

A. Yes.

Q. Now, how much wages were you making at the
time?

A. The average is $20 a week, but we get a per-
centage on top of that.

>O PO >O>
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Q. $20 a week, is that right—was that what you
always made, $20 a week?

A. Yes.

Q, You said you got a percentage on top of that—
what was that ?

A. Every Christmas we get a percentage, we get
twenty per cent.

By the Court:

Q. They pay dividends to their employees, don’t
they ?
A. Yes.

By Mr. Weseott:

Q. Twenty per cent.?
A. Yes.

By the Court:

Q. Twenty per cent, of what, your wages?
A. Yes.

By Mr. Weseott:

Q. How long had you been working for Stetson?
A. Thirteen years.

By the Court:

Q. Well, did you lose this twenty per cent, or did
you just lose your time?

A. T lost time, of course, and I lost the percentage
both.

Q. Oh, on that time?

A. Yes.
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By Mr. Wescott:
Q. How much would that be, twenty per cent. ?

Mr. Gaskill: T submit that that is a matter of
calculation for the jury as to what the twenty per
cent, upon the number of weeks was at $20 per week.

The Court: I suppose it is not necessary for him
10 to tell us. (To the witness) $4 a week, isn’t it,
your percentage?

The Witness: Yes, sometimes I make more than
that.

The Court: More than the $24 a week?
The Witness: Yes.
20 By Mr. Wescott:

Q. Now, did you lose anything else there?

A. Well, if I worked steady, the company would
have appreciated my work and would have give me
some shares.

Q. What is that?

A. They give out shares every Christmas over
there, give out common stock shares every Christ-
mas to employees.

30 Q To all the employees?

Not all of them, no.

Well, to which one?

To good workers.

To good workers?

Yes.

Well, what kind of a worker were you?
Making hats.

>0 PO PO P
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By the Court:

Well, were you a good worker or not?

Why, certainly.

Well, did you get your stock for that year?
No.

> OO

By Mr. Wescott:

Q. Let me understand; how many good workers 10
get shares f
Quite a few in my department; we got three.
How many?
Three, I think in my department.
Now, what was your department?
Sizing.
How much experience have you had at that?
Thirteen years.
Now, how do they tell over there who gets the
shares ? 9
A. According to the work we do. 0
Q. Very well; now, how did your work compare
with the others?

CrOP>Oo»0»

Mr. Gaskill: T submit that is a self-serving dec-
laration and is not relevant.

. The Court: I don’t know how important this is.
By the Court:

Q. Did you buy your shares?

A. No. *

Q. Or did they give them to you outright?

A. Yes, outright; if you be a good worker during
the year they give out shares.
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Q. How many were there in yonr department!

A. Three.

Q. No, you say three got it, hut three out of how
many got it, the shares!

A. Out of 100, 110, something like that, hut others
got it, see, from my department, others got it in
previous years.

Q, Who got it in previous years!

A. Most of them has got shares in that depart-
ment, understand; three gets it every year, hut a lot
of them got the shares.

Q. Now, how many were there left that had not-
got shares yet, do you know!

A. No, I can’t tell.

Q. When this accident happened to you!

A. I don’t know exactly; we have in the room
about sixty or seventy, something like that.

Q. Well, did your being away have anything to
do with anybody’s getting the shares or not! Did
that count— did the fact that a man was not there
at work all the time, did that count in preventing his
getting the shares!

A. Oh, yes; no, I beg pardon.

Q. That did not count!

Q. It all depended on how good a workman he

A. Yes, and upon how much work he made during
the year, too. If you make so many dozen during the
year, it all comes out.

By Mr. Wescott:

Q. Now, who madedh'e most work in that depart-

m A. By the time I was hurt I was making stiff hats;
I was the highest man.
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Q. Yon were the highest man!

A. Yes, and I was hnrt and I am yet.

Q. Yon are yet!

A. Yes. I J

Q. Now, what had yonr laying off to do with yonr
getting these shares!

A. Well, T was hnrt.

Q. No, but why didn’t you get the shares!

A. Because I lost so much time.

Q. Because what! ' W

A. Because I lost so much time.

By the Court:

Q How much time did you lose!

A. Twenty-one weeks; then I used to go to work,
but couldn’t put in a full day.

Q. Well, you will get them some other year, won’t
you—you will get your shares!

A. Yes, if I be a good worker, sure, but I lost them 20
then.

Q. You lost them that year!

A. Yes.

By Mr. Wescott:

Q. Well, do they give shares every year!
A. Yes.

The Court: He says, Judge, that they give shares 30
every year to some of their employees; that about
fifty out of 110 have already received them, there
are about sixty left, and he is one of the sixty.

Q. Now, what do those shares amount to!
A. $500.



34 Ralph Fedele— Direct

Q. Apiece or both of them?
A. Apiece; I have got'envelopes here to show how
much I made all the year around.

Mr. Gaskill: I ask that that be stricken out; there
is no question pending.

Q. Well, when you did go back to work, have you

any way of showing how. much you lost from your
10 regular wages because of this injury?

A. Yes, according to my wages I could figure it
out, because I got all the envelopes. I used to make
$5, sometimes $7 a week after I was hurt.

Q. I don’t quite catch that?

A. During the time I went back to work, I made
about $7 or $8, $5, $11, $16 a week.

Q. For how long a time?

A. Oh, it has been for quite a while.

Q. Have you any way of telling how much you

20 lost in your wages that way?

A. No.

Q. Haven’t you got that figured out?

A. No.

By the Court:

Q. Well, you lost twenty-one weeks, you say?

A. Yes.

Q. Now, how much a week did you lose on an aver-

30 age?

A. $20, but you see, I got some small envelopes.

Q. Well, the small envelopes were extra, were
they— were they extra outside of that $20?

A. Yes.

Q. Do you understand what I mean? You got
your $20 in one envelope, did you?

A. Yes.
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Q. And did yon get other money in other enve-
lopes?

A. No.

Q. Well, what do yon mean by small envelopes?

A. Small pay during the week.

Q. Oh, yon mean yon didn’t work a full week?

A. Yes.

Q. Then, listen to me a minute— you did not lose
the full $20? Did you lose any one week completely ?

A. Yes. JO

Q. How many?

A. Twenty-one.

Q. You lost twenty-one weeks altogether?

A. Yes.

Q. Now, did you lose any weeks additional to that,
parts of weeks?

A. Yes.

Q. Did you lose any parts of weeks after the
twenty-one weeks?

A. Yes. 20

Q. How many?

A. Well, according to the envelopes I got, I
couldn’t tell you.

The Court: Well, you figure that up at noon.
By Mr. Wescott:

Q. Where are those envelopes?

The Court: He says he has got them with him. 30

Q. Oh, you have got those envelopes, have you?
A. Yes.

At this point a recess was taken until 1.45 o’clock
P. M.
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Trial of the cause resumed at 1.45 o’clock P. M,
pursuant to adjournment, in the presence of counsel
for the respective parties.

Ravru FEDELE, resumed.

Mr. Joseph Gaskill: Judge Weseott, this noon-
time T went down to the office and got the official
railroad map of the location, the survey and every-
thing out of their files and brought it up here. Il is
at your service.

By Mr. Wescott:

Q. Now, let me get this clear. In the first place,
how many weeks did you lose in their entirety, al-
together?

A. Twenty-one.

By the Court:

Q. You mean by that that you were away from
the place entirely for twenty-one weeks?

A. Yes.

Q. All the week?

A. Yes.

Q. Can you tell how much you lost in wages after
you got back to work?

A. Yes.

Q. You had a lot of envelopes here, and I told
you to take them and study it out?

A. Yes.

Q. Well, what do they show?

A. In thirteen weeks I made $117, something like
that. Lawyer Wescott has got them.
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Q. I know, but you will have to tell it;, he can’t
testify.

By Mr. Wescott:

Q. In thirteen weeks after you got back, in thir-
teen weeks you made how much!

The Court: $117, he says.

A. $117.

Q. You mean that was all you made!

A. No, I made more than that, but thirteen weeks
it was small wages, see, and previous to that in
eleven weeks I made $275, in eleven weeks.

By the Court:

Q. Listen here a moment; I understood you to say
that after you were hurt you lost twenty-one weeks
straight!

A. Yes, entirely, yes.

Q. Then in the next thirteen weeks, do you mean
to say you made $117!

A. Yes.

Q. The next thirteen weeks!

A. Yes.

Q. Well, you would have gotten at $20 a week
$260— do you mean to say that you lost $143 in those
thirteen weeks! -
Yes.

Now, did you lose any after that!

Yes.

What!

Well, I didn’t get the full amount of money.
Well, how much did you lose after that— after

CPFOrOP
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the thirty-four weeks were over, what did you lose,
if anything?
A. I couldn’t tell you how much I lost on that.

Mr. Wescott: What is that?

The Court: He said he can’t tell what he lost
after those thirty-four weeks were up.

By Mr. Wescott:

Q. Now, let me see if I understand accurately what
you mean about these shares of stock. Do those
shares of stock go to the man who does the most and
best work?

A. Yes.

Q. That is correct, is it?

A. And good conduct.

Q. A man of the best conduct who makes the best
work and turns out the most work gets a share of
stock ?

A. Yes.

Q. Now, how many did such a man get?

A. This year for the first time there was given
two out; in previous years they were given three.

Q. Three?

A. Yes,

Q. Now, with respect to conduct and quantity of
work and quality of work, how did you stand in your

30 shop?

Mr. GaskiH: I object to that as a self-serving dec-
laration.

The Court: The objection is not sustained.

(Exception noted for the defendant.)
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Can yon answer that question?
Y 6s.
Well, how did you stand?
Fine.
Well, that; don’t tell us; who was the leader in
your shop?

A. 1T was when I got hurt.

Q. You were ahead of the rest?

A. Yes, on my line of trade.

Qv Now, if it had not been for this injury which
laid you off, can you tell whether or not you would
have gotten the three shares of stock?

oy ey e

(Objected to.)

The Court: I don’t think he can answer that,
Judge; he will have to tell us the facts and we will
have to judge whether or not the chances-----

Q How near was your year out when you got
hurt ?

A. Did you say how much I made during that
year?

Q. No, how much of your year was gone?

A. Six months—no, four months,, October, No-
vember, December and January— three months and
a half.

Q. You had to serve two months and a half on
that year yet?

A. No, I had served all the year around. You see,
I got hurt in January, that is the time I got hurt,
in January.

Q. And when did the year begin?

A. October.

Q. October?

A. Yes.

10
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Q. And then yon had been working three months
on that year?

A. Yes.

Q. Well, wonld the sort of work that yon were
doing and the way yon were doing it and the quantity
of work that yon were turning out have entitled you
to the three shares if it had been continued?

s 1" .1 object to that as incompetent,
irrelevant and immaterial.

The Court: Judge, I understand from his pre-
vious testimony that that is a matter that does not
rest in his control at all, but that it appears to come
from the management— that is right'.

#The Witness: The management decides who is en-
titled to it, yes.

The Court: I think all he can do is to tell us the
rules that govern them and then his own circum-
stances and practices.

Q. And those shares were worth how much apiece?

Mr. Gaskill: I object to that as incompetent,
irrelevant and immaterial. No foundation has .
been laid for it.

By the Court:

Q. Do you know what they were worth?

A. $500, yes.

Q. I know, you said they were $500 shares, but
are they worth that much money?

A. Yes.
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Q. Do yon know anything about whether they are
or not?

A. Yes, I see them in the papers every once in a
while.

Mr. Wescott: Your Honor put that question while
my question was pending. Will your Honor grant
me an exception?

The Court: Well, I will strike out the answer;
let’s start afresh.

Q. How do you know the value of those shares ?
A. Because we talk about it around the shop, you
know; everybody knows about how much it is worth.

The Court: Gentlemen, you really ought not to
have much trouble about this; the Stetson Com-
pany’s shares, I think, are quoted every day.

Mr. Gaskill: As far as that is concerned, my con-
tention is that there has been no foundation yet to
introduce in evidence the value of the stock.

The Court: Oh, yes, there has been some testi-
mony from which-----

Mr. Gaskill: T know, but over my objection, and
I still maintain the same point-----

The Court: No, what I mean is this, that there
has been evidence introduced tending to show that
he was within a class that might have received a
share or shares of stock.

Mr. Gaskill: Yes, that part of it is true.

10
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The Court: Now, if he did, and lost it by reason
of not being able to attend to his duties, then quite
obviously that is a proper element.

Mr. Gaskill: True, but the foundation has not
been shown yet;, it has not been shown that his in-
ability to attend his duties during this period_

The Court: Well, that is for the jury to say,
whether or not his loss of twenty-one whole weeks
and thirteen weeks partially-----

Mr. Gaskill: Yes, but my contention is that all
the testimony he has given with respect to his posi-
tion there is self-serving and that it has no evidential
value in this case; there is no foundation laid.

The Court: You see, Mr. Gaskill, that self-serving
applies to a declaration; it does not apply to testi-
mony. Witnesses are competent, even though they
are interested.

By Mr. Wescott:
Q. Do you know whether or not the grass plot that
you have spoken about has been made larger or

smaller since this accident ?

Mr. Gaskill: T object to that as incompetent, im-

30 material and irrelevant.

(Objection sustained.)
Mr. Wescott: Does your map show the grass plot?

Mr. Gaskill: Yes.
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Mr. Wescott: Where was that map taken from?

Mr. Gaskill: I don’t know, it was taken from the
files of the office, Judge. It was not made for the
purposes of this case.

Q. Do you recollect whether the path you traveled
along near the track, if that was between the grass
plot and the tracks?

A. Yes. 10

Q. It was between them?

A. Yes.

The Court: He told us that, Judge; he said it was
six feet wide.

Q Before you met with this accident did you have
a severe sickness?

A. Yes, I was ten days home in August.

Q August of what year ? 20

A. 1915.

Q What kind of sickness did you have ?

A. T can’t tell you, the doctor knows it, I don’t
knowl was sick.

Q How long were you sick?

A. About a couple of weeks.

Q Who was the doctor who attended you?

A. Dr. Ewing.

Q And did you get over that sickness?

A. Yes, I could go back to work, because we got 30
our own doctor there.

Q Did you get over it entirely or not ?

A. Yes, I couldn’t go back to work; I wasn’t well
enough to go to work again.

Q When you went back to work, what did they
do to you before they took you to work ?

A. Examined me.
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Q. Who examined you?

A. The doctor for Stetson.

Q. What kind of examination did they put you
through there?

A. A regular examination,

Q. And as a result of that you went back to work?

A. Yes.

Q. Then how was your health before you went
back to work?

10 A. All right.
Q. Did you do your work?

A. Yes.

Q. Did you do a full day’s work?

A. A full day’s work.

Q. And every day up to the time you were hurt?
A. Yes.

Q. Are you a drinking man?

A. No.

Q- Well, after you got hurt, can you tell us whether
20 or not this sickness came back that you had?

A. Yes.

Q. It did come back?

A. Yes.

Q. And how long did it last?

A. Well, I couldn’t make it out how long it lasted,

but it lasted until I went back to work again.

By the Court:

30 Q@ Mr. Fedele, if you were walking along the path
that led along this track, how did you happen to
stumble over the plates, metal plates?

A. Because the train was right back of me.

Q. No, where were the plates that you fell over?
A. Right on the edge of the grass plot.

Q. Well, on the edge of the grass plot?

A. Yes.
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Q. You were walking on the path?

A. Yes.

Q. Well, how did you fall on them on the grass
plot?

A. Well, the train was right hack, and I got on
top of the edge of the grass plot.

By Mr. Gaskill:

Q. I think I can bring that out in a question: When
the train got close to you to pass by you, you
stepped up on to the grass in order to avoid being
struck by the train, didn’t you?

A. Yes.

Q. You were walking in the same direction to the
station that the train was going?

A. Yes.

The Court: Had you finished, Judge Wescott?
Mr. Wescott: Well, not quite, no.
By Mr. Wescott:

Q. How high was this grass plot?

A. T can’t tell you how high it is, because I don’t
follow those things, lawyer.

Q. Was the grass plot higher than the path?

A. Oh, yes.

Q Well, you mean to say that you were not in
this path when you fell?

A. No, I wasn’t in the path.

Q Well, where were you?

A. On the edge of this grass plot.

Q How far from the path?

A. Right near, close together.

jq

20
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Q. What?

A. Right close.

@ And did these things that tripped you conic
down to the edge of the path?

(Objected to as leading and suggestive.)
The Court: Yes, it is leading.

10 Q. Well, were these plates over which you fell out
to the edge of the path or not?
A. They were scattered all over.
Q. Well, were some of them in the path?
A. I couldn t say, because it was dark, see; mavbe
they were.

By the Court:

Q. Well, where were you when you fell—were you
20  the path or on the grass?
A. Right on the edge of the grass plot.
Q. Well, what do you mean by the edge of the
grass plot?
. A. You see, I stepped over not to be struck by the
rain-----
Q. I know, but what did you step on?
A. Stepped on these iron plates.
Q. Yes, but what was there—was that the grass
plot or the path?
30 A. It was the grass plot.
Q. Then you got out of the path on to the grass
plot, did you?

A. Yes. -/
Q. Then fell over the fish plates ?
A. Yes.

Q. Or the plates that were on the grass plot?
A. Yes.



Ralph Fedele— Cross 47

Q; Well, that wasn’t the place you had been walk-
ing, had it been, for reaching the train? You had
not been walking on the grass plot?

A. No.

Q. Your course was down this path?

A. Yes, but the train was right close back of me,
right back of me, so as to avoid any accident I just
stepped on this grass plot, right on the edge of the
grass plot.

By Mr. Wescott:

Q. How far was the grass plot from the tracks
or the train ?

A. Oh, about four or five feet, something like that
or six, I can’t tell exactly.

Cross-examination.
By Mr. Gaskill:

Q. Now, Fedele, you weren’t making as much
frioney at the time of this accident as you have been
making this past year—that is so, isn’t it?

A. Yes.

Q. The company is paying higher wages now than
it did then?

A. No, we make the---—--

Q. No, wait a minute—isn’t the company paying
higher wages now than it did then?

A. Not in our line.

Q. And do you say now that -you are or are not
making more money today than you were at the
time of the accident?

A. The same.

Q Making the same?

A. Yes.

10
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Q. All right. Now, yon returned to work after
the accident on the gth of March and not the 1oth
or 11th, didn’t you?

A. Yes.

Q. The doctor told you that you were able to re-
turn to work on the 4th of February, didn’t he?

A. Which doctor?

Q. At the hospital at Stetson’s?

A. No.

Q- You are sure about that?

A. Yes.

Q. Now, after returning to work on the oth of
March, you worked for two weeks and then stopped
and did not go back to Stetson’s to work until the
oth of June following, isn’t that so?

Yes.

That is so?

Yes. I beg your pardon-----

Pardon me a minute; you have answered.
I didn’t understand the 4th of February.

Q. Wait a minute; I will give you a chance to an-
swer it again. This is important, about the matter
of the first time he stopped and all that sort of thing-

oo P

(Question and answer repeated.)

Q. Now, that is true, that after working two weeks
after the oth of March you left and did not go back
to Stetson’s until the oth of June?

Q. Now, after going back on the gth of June, you
worked three weeks and then lost two weeks, that is
so, isn’t it?

A. Yes.

Q. Then you worked one week and lost a week;
that is so, isn’t it?

A. Yes.
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Q. And since that time you have worked steadily ;
that is so, isn’t it?

A. Yes.

Q. Now, that is losing a good deal of time, isn’t
it?

A. Yes, hut--—----

Q. Now,' was this loss of time due to ill health on
your part?

A. Not my health, no.

Q. Now, isn’t it a fact that you went to Dr. Ewing
before this accident about your health and he told
you that you would have to stop working at your
trade in the room you were working there at Stet-
son’s?

A. Yes.

Q You were working in a steam or vapor tilled
room where you had to wear a rubber suit, weren’t
you?

A. Yes.

Q. And he told you you would have to stop that
on account of your health?

A. Yes.

Q. Now, you were learning the barber business
Saturday nights ?

A. Not the barbering business, no.

Q. What was it?

A. T kept on going, I had to keep my family.

Q. In order to keep your family and because you
could not continue your work at Stetson’s you were
trying to learn to be a barber, weren’t you?

A. No, not to learn; I was just helping all I could.

Q. All right, you were helping then?

A. On Saturday only.

Q. On Saturday nights?

A. Yes.

Q. Now, on the day that you fell you were going
to take the 5.39 train from West Berlin?
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A. Yes.

Q. And you were a little late in getting to the sta-
tion, weren’t you?

A. Well, the same time I leave now.

Q. Yes, but even at that you were cutting it pretty
close, weren’t you?

A. Yes.

Q. And were you going to get on one of the rear
cars of this train from the path?

A. I always do.

Q. And that is what you were going to do that
morning

A. Yes.

Q. You were not going to go the station platform
to get on, but you were going to get on from the
path?

A. That is the way I

Q. That is so? Now,
do you?

A. T live on Haddon Avenue.

Q. On this map this is marked Union Avenue and
this is marked Dayton Avenue. Do you know Dayton
Avenue?

A. Yes.

Q. You did not live on that, did you?

A. No.

Q. You lived on the street that intersected Dayton
Avenue at the railroad, did you not?

A. No, I lived on the one that interseets Union
Avenue.

Q. Youlive on Union Avenue?

A. Not Union Avenue; I live on Haddon Avenue.

Q. The street you lived on caused you to come
down Union Avenue to get to the train, did it not?

A. Yes.

Q. And on this morning of this accident you were
coming down Union Avenue?

et on every morning.

¥
o
'
o

ou live on Union Avenue,




Ralph Fedele— Cross 51

A. Yes.

Q. And yon came down all the way to the railroad
tracks ?

A. Yes.

Q. There at the crossing, didn’t you?

A. Yes.

Q. And then you started down between the grass
plot and the railroad track toward the station?

A. Yes.

Q. And while you were going down there the train
passed you?

A. Yes.

Q. And you stepped back on to the grass plot?

A. Yes.

Q. To avoid being struck?

A. Yes.

Q. Now, this pile of fish plates or tie plates was
back some eight or ten feet from the edge of the
grass plot, wasn’t it?

A. No, it was scattered all around.

Q. Now, wait a minute; you say no; it was very
near that box there in the ground, wasn’t it?

A. Yes.

Q. That battery well? You said that the tie plates
you fell over were indicated by this red mark,
weren’t they?

A. Yes.

Q. And near that was this battery well, wasn’t it?
A. Yes.

Q. And the tie plates were as far back from the
railroad track as the battery well, weren’t they?

A. No, it was right on the edge.

Q. All right, the tie plates, you say, were on the
edge?

A. Yes.
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Q. They were not as far back from the edge as the
battery box?
A. Yes.

The Court: What is the fact about the depth of
that; is there any difference between the level of
the grass and — —

Mr. Gaskill: Oh, yes, there is a great deal.

10
Q. Isn’t it a fact that this path is in the ditch that

runs between the railroad track and the grass plot?

A. Ain’t no ditch there.

Q. You don’t call that a ditch?

A. No, I get on there every morning; I don’t call it
a ditch.

Q. All right; you have seen water running down
there, haven’t vou?

A. No.

20  Q Now, the grass plot is some two or three feet

higher than this foot path, isn’t it?

A. No.

Q. You are sure about that?

A. Yes.

Q. How much higher is it ?

A. I don’t know how much higher it is, but it isn’t
two or three feet.

Q. But it is between a foot and two feet, isn’t
it?

30 A. Before it was made like this; now it is straight.

Q. No, we want to know what it was then.

A. Then it was slanting.

Q. You say it was slanting from the grass down
to the path?

A. Yes.
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Q. And now yon say it is cut straight down to the
path?

A. Yes.

Q. What is the depth that it is cut straight down
from the grass to the path?

A. T don’t know.

Q. Well, it is a couple of feet, isn’t it?

A. T could not tell you.

Q. Well, you know it is as high as from this rail
down to the floor, isn’t it?

A. No.

Q. Well, is it as high as from your knees down to
the floor?

A. No.

Q. Is it as high as the top of that desk down to
the floor?

A. No, a little bit lower.

Q. A little hit lower than that?

A. Yes.

Q. Now, when this train came along you stepped
back on to the grass plot?

A. Yes.

Q. And you were on the grass plot at the time you
fell on the fish plates or tie plates?

A. Yes.

Q. How many steps had you taken on the grass
plot when you fell?

A. T don’t remember how many.

Q. Well, you had taken eight or ten, hadn’t you?

A. What do you mean, from the-----

Q. I just asked you how many steps on the grass
you had taken at the time you fell?

A. T don’t remember.

Q. You don’t remember? Well, it was quite some,
wasn’t it?

A. Because I got on the edge of this path and I
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Q. Wait a minute; you had taken quite some steps
down on the grass ?

A. T don.’t remember.

Q. Well, now, when you fell you were walking in
the direction that the train was going, weren’t you?

A. Yes.

Q. Well, now, did you try to get to the station be-
fore the train left?

A. I can’t understand that.

Q. You say you were on the grass walking toward
the station?

A. Yes.

Q. Did you intend to go to the station and take
the tram from the station?

A.-No, I generally got on it where I do now.

Q. You intended then to walk along the grass plot
until the train stopped and then get on the nearest
steps?

A. Yes.

Q. I show you a picture; you recognize that as
showing the conditions down there at West Berlin
Station at that time, don’t you ?

A. Not exactly like that, no.

Q. Pretty near like it ?

A. Yes, pretty near like it.

Q. Here is another one that shows the railroad off
in the distance and shows the conditions down there
don’t it?

A. What is this?

Q. Here is your grass plot here and there is the
signal box down at the highway crossing?

A. Yes, there is no plates there.

Q. Well, here are plates over here, see? See there,
plates over at the railroad; now, that shows condi-
tions down there, don’t it?

A. Yes.
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Q. And here is still another one that shows condi-
tions down there, don’t it!
A. Yes.

Mr. Gaskilli I would ask that these three be
marked for identification, Exhibits DI, D2 and D3.

(Said photographs are so marked.)

Q. Now, yon were examined by Dr. Mecray for
the railroad company on February 10, 1916, weren’t
you?

A. Yes.

Q. And you were examined by Dr. Mecray again
on April 2nd?

A. Yes.

Q. And when the doctor examined you a couple
of days ago you told him you were all right now,
didn’t you?

A. Yes, but I feel it in damp weather.

Q. Oh, you are all right except you feel it in damp
weather ?

A. Yes. Judge, your Honor, he just say awhile
ago that the doctor from the hospital says go back
to work on February 4th, which I went down to see
Dr. Mecray February 1oth, and I had still the band-
age on my leg. See if he remembers that.

Mr. Gaskin: All right.
By Mr. Wescott:

Q. Now, you got me all mixed up on this thing.
You came down that road to get on the train, didn’t
you?

A. Yes.
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Mr. Gaskill: I submit, if your Honor please, that
this subject has been thoroughly covered in both
direct and cross-examination and it is not susceptible
of alteration or explanation at this time.

The Court: Well, I suppose counsel has a right
to re-examine him on any matter which was touched
‘upon by the defense. He must do it, of course, with-
out leading.

Q. Was there any point after you left the road
where you stopped walking before you fell?

A. T kept on walking.

Q. You were walking all the time?

A. Yes.

Q. This grass plot that you speak of, can you tell
whether or not that slanted off?

A. It wasn’t then.

Q. It didn’t slant off?
# il was not; it was not slanted off then, now
it is straight.

The Court: He means it was; since it has been
cut down straight but then it slanted.

Q. And was this train coming into the depot while
y(l)qt Jwere walking along that path next to the grass
plot:

A. Yes.

@ Coming in behind you?

A. Yes.

Q. Is that the reason you stepped out a little?

A. Yes.

Q. Hid you step up when you stepped out, or
were you on the level' all the time?

'hA. Not quite on the level, it was slanted before
1then.
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Q. And were these fish plates on that slanting
place?

(Objected to as leading and suggestive.)
Q. Or not?

Mr. Gaskill: I again object to that as leading and
suggestive and improper at this time.

The Court: I think that the witness should be
re-examined with great care to avoid any sugges-
tion to him.

Mr. Wescott: I do not understand you.

The Court: I say, I think that under the circum-
stances the witness should be examined with great
care to avoid any suggestion to him.

Mr. Wescott: All right.

Q. Now, how did you happen to fall? Let me
understand it; you haven’t explained that yet.

Mr. Gaskill: I object to that as being unneces-
sary repetition of a matter that was thoroughly cov-
ered both in direct and cross-examination.

The Court: Well, I can’t say that counsel at a
vitally important part of the case-—- ¢ Perhaps it
may be, I am not so sure about it either, but it is
competent to get all the facts as clearly as possible,
indeed, it is highly desirable.

(Question repeated.)
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Q. Were you walking backward, going ahead or
walking sideways!

A. No.

Q. Or what were you doing— can’t you explain
that!

A. I was walking front ways, not sideways. What
would I be walking sideways for!

Q. You were walking front ways!

A. Yes. Judge, I would like to ask you a question
10 if I can.

Mr. Gaskill: I object to any volunteer statements,
if the Court please.

The Court: I don’t know what it is.

Mr. Gaskill: I don’t know either.

20

George Duncan, sworn.
By Mr. Wescott:

Where do you live, Mr. Duncan!

West Berlin.

How long have you lived there!

About five years.

Do you know Fedele, this plaintiff, this young

SEd R

30 man!
A. Yes.
Q. Were you with him on the morning of Janu-
ary 14, 1916!
A. I was in back of him.
Q. How far back of him!
A. I couldn’t say; I don’t remember.
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Well, were yon a mile?
No.
A half a mile?
No, sir.
Can’t yon give us some judgment?
I judge around—-well, I can judge about twen-
ty-five or thirty feet.
Q. Very well, twenty-five or thirty feet. Was it
dark?
A. It was very dark. 10
Q. And what were you doing there?
A. 1 was going'to catch a train.

0P OO

By the Court:

Q. You were back of him, I understand?
A. Yes.

By Mr. Wescott:

0. Did you come down the same road that hgo
did?

A. No, sir.

Q. Well, did you see him fall?

A. No, sir.

Q. How do you know he did fall?

A. I heard the tie plates falling and heard Mr.
Fedele holler, and the only way I could find him
was from the light of the steel coaches; that is how-

we located him and picked him up and helped him
on the train.

Q. Now, where was he when you found him?

A. Why, I think he was on the end of the grass
plot, if I am not mistaken; I don’t just remember
where he was.
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Q. Well, that grass plot at that time, did it level
off down, slant off down to the path that was there?

A. Well, T couldn’t say then, because I traveled
up and down in the dark and I came home in the
dark; I couldn’t tell you what it was.

Q. Well, haven’t you ever noticed it in the day-
time? You live down there, don’t you?

A. Yes, but I -

Q. You mean to tell us you lived there in the day-
time and went back and forth?

A. And I never noticed it, yes, sir.

Q. You don’t know whether that flower bed or
grass plot is twenty feet high or a foot high or
what?

A. Oh, it isn’t twenty feet high; it is only about
a foot high if it is that.

Q. How was it then when this accident happened?

A. I don’t remember, I couldn’t tell you.

Q. Well, about how far did you find him from
the grass?

A. Well, he was sitting down when we picked him
up.

Q. Well, that don’t answer the question.

A. I just don’t remember, I couldn’t tell you.

By the Court:

Q. How near was he to thp path or was he on it—
where was he?

A. His one foot was on the path, I remember
that. He was sitting up holding his knee like that
(indicating).

Q. Where were these plates?

A. Near the edge of the grass plot, as far as I
remember.

Q. How near?

A. I judge around two feet, something like that.
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Q. How big a pile of them?
A. I couldn’t tell you, because they were knocked
over when I seen them.

By Mr. Wescott:

Q. You can’t tell whether he would have to get
up a foot or two to the west to go where these fish
plates were?

A. I don’t understand you on that question.

Q. Well, there is the floor there, you see; here is
the top of the table. If I was on that floor and
wanted to get up on top of the table, I would be
two or three feet from the floor, wouldn’t I?

A. No, of course ---——-

Q. Well, T would still be on the floor. What I
want to get out of you, young man, is what was the
difference between the heighth of this path and the
edge of that grass plot there?

10

A. Well, it is not quite a foot from the bottom of 20

the path to the top of the plot.

Q. I don’t care about what it was, I am talking
about the edge now or the edge as it was then.

A. 1 don’t understand you on that question at
all.

Q. Well, do you recollect whether when you were
Walking on that path if you wanted to get on that
grass you would have to lift your foot up?

A. Oh, yes, you would have to lift your foot up.

Q. When you were within two or three inches of 30

the path?

Yes.

How high did you have to lift your foot?
About a foot.

Then it didn’t slant off?

Well, it slants off a trifle, yes.

O Oor
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Q. Well, did it then?

A. I don’t remember.

Q. Well, yon are speaking now, your testimony
now relates to the condition that the plot is in now
does it?

A. Yes, it is chopped off, now; it is chopped down
straight.

Q. Well, do yon know Whether it was chopped
down straight when this accident happened?

A. I don’t remember, don’t remember thoroughly
whether it was or not.

Q. Yon hav6 been subpoenaed by the railroad,
haven’t yon?

A. By the railroad?

Q. Yes.

A. By both, or not by the railroad, no, by Mr.
Blaisdell to court.

Q. Weren’t you subpoenaed by the railroad peo-
ple?

A. I don’t know, I think I have the two subpoenas
here in my pocket.

Q. Have you been talked to by the railroad peo-
ple?

A. Yes.

Q. What did you tell them about this grass plot?

Mr. Gaskill: I object, unless he fixes the time,
place and individual, then I don’t object. We haven’t

anything to conceal at all.

The Court: Well, Judge, they seem to want you
to fix the place and time.

Mr. Gaskill: And the individual.

Mr. Wescott: I don’t know.
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The Court: Ask him.

Q. When were you subpoenaed?
A. Last night.
Q. Who subpoenaed you?
A. Mr. Sharp, of Berlin, was the one that gave
me the report.
Q. He works for the railroad, does he?
A. The railroad agent at Berlin or freight agent,
I don’t know which.
Did you ever talk to him about it?
No, sir.
Or any other railroad man?
Yes.
Who?
The agent sitting right here with the glasses

O OO

on.

Q. Now, when did you talk to him about it?

A. Directly after the accident I got a letter from
the railroad company to report to Mr. Blaisdell’s
office; I called them up and told them I couldn’t
report to them, they would have to come around at
my lunch hour and see me then; I didn’t know what
it was about.

Q. Did you talk to them then about the height of
this grass plot?

A. I don’t know whether I did or not; it has been
so long ago, it has been over a year ago.

Cross-examination.

By Mr. Gaskill:

Q. Mr. Duncan, have you talked with any of the
railroad people about this matter since your first
interview with Mr. Woodward?

A. No, sir.
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Q.

George Duncan— Cross

Now, yon talked with the other side, too, about

it, haven’t you?

A.

Q.
A.

No, sir.
No one at all?
No, sir, no one at all.

Q. And you haven’t' talked with any of the rail-
road people since the first interview?

A.

No, sir.

Q. At that time you were employed by Fleck
10 Brothers in Philadelphia?

A.
Q.
A.
Q.

44- North Fifth.

Are you still with them?

In Camden.

Now, you were late getting to the station on

the morning of this accident, weren’t you?

POFOFO>OX>

Yes.

And you were running to catch the train?
Yes.

You said you were hack of Fedele?
Yes.

Was he running also?

I couldn’t see.

You couldn’t say?

I couldn’t see.

By the Court:

Q.

W as this a pathway or not that had been used

by passengers?

oo

It is used every day, yes, sir.

And had been at that time?

Yes, I used it every day of my life.

Well, did other passengers generally use it?
Yes,, they go up that way.
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By Mr. Gaskill:

Q. Were yon in that path on this morning of the
accidentf |,

A. Why, yes.

Q. And you refer to that open space between the
grass plot and the ballast here from this crossing
down to the station, don’t yon?

A. Well, here is the road that I come np, come up
here, and I had to run across those two tracks, and
when I got across those two tracks the train shot
past me. I heard Mr. Fedele holler and I ran and
picked him up about here.

Q. Picked him up about where this pencil mark
is?

A. Well, around there, yes, and this here part was
not covered up; that was sticking up out of the
ground at the time.

Q. That is a signal box, a little box there ?

A. And this is the path running up here to the
station.

Q. How close was he to that battery box when you
picked him up?

A. T don’t remember; I couldn’t tell exactly.

Q. Well, he was pretty close to it, wasn’t he?

A. Yes.

Q. And he was as far back from the railroad prac-
tically as the battery box was, wasn’t he?

A. Well, his one foot was like he was sitting on
the grass plot and one foot was down in the path.

Q. Now, the foot that you say was down in the
path, his foot actually was down in this road, wasn’t
it?

A. No, not in that road, next to the railroad.

Q. It was down in the path next to the railroad
track?
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A. Yes, toward the tracks.

Q. There was only one pile of tie plates there,
wasn’t there?

A. That is all I know of.

Q. And that pile of plates had been there for
two or three weeks, had it?

A. T don’t remember that.

Q’E It had been there some days before the acci-
dent ?

10 A. I couldn’t even tell you that.

Q. Now, that pile of plates was some ten or twelve
teet irom the track, wasn’t it?

A. Oh, no, they weren’t.

Q. I say from the track, not from the path.

A. No, not ten or twelve feet from the track.

Q. “ow, the station lights were burning and the
light at the crossing was burning?

i 0? ? : ¥ r*Gaskill>is {¢ admitted_that thes
giate?s l?ad been m the pos]ition {tthey were for severa‘i
ays?

&
Mr. Graskill: Yes, sir.

he fell?nd CroSS*lg beli was ringiag at the time

A I don’t remember; well, the lights were burn-

ing, they are always burning, but the bell I don’t

... remember, because half of the time that is out of

1U order.

Q. Mr. Duncan, when you talked with Mr. Wood-

7~ filst,of Feb™ary, 1916, you told him

that this pile of giates was about ten or twelve feet
from the track, didn’t you?
A. Not as I remember, no.

Q. Well, now, if he made a note of it and says

that you did ----- J
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Mr. Wescott: I object to that; don’t answer that
question.

Q. Does that affect your statement?
(Objected to.)
Mr. Gaskill: All right, I will withdraw it.

Q. Well, didn’t you tell Woodward on the first of
February, 1916, that that pile of plates was ten or
twelve feet from the track?

A. 1 don’t remember whether I did or not; I
couldn’t say.

Q Well, at any rate, whatever you told him at

that time was the truth, wasn’t it?

Mr. Wescott: 1 object to that.

The Court: All this is competent.

A. T supposed it was the truth at that time, yes.

Q You haven’t any object in telling any untruth
for either side, have you?

A. No, sir, none whatever.

Q I say, if you told him that at that time when
your recollection -----

Mr. Wescott: This I object to.

The Court: Let the question be put.

Q When your recollection of the. matter was
fresh, that is so, isn’t it?

(Objected to; objection sustained.)
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By Mr. Wescott:

Q. Well, now, Mr. Duncan, do you know whether
or not when you had the interview with Mr. Wood-
ward, if that is his name, that he took down exactly
what you told him?

A. He wrote something down on a paper.

Q. No, that ain’t the question; do you know
whether or not he took down with literal truthful-

1Q ness what you said to him?

A. T didn’t read It over, I couldn’t say.

Q. So that if he has something down there that
you didn’t tell him, would it be true?

A. No, it would not be true.

Q. Was there any guard or fence around this
grass ?

A. No, sir.

20 De- Leslie H. Ewing, sworn.
By Mr. Wescott:

Q. Doctor, you practice medicine, do you?

A. T do.

Q. You know Fedele, the plaintiff in this case?

A. T do.

Q. Did you attend him sometime before the 14th
day of January, 1916, for some illness?

3Q A. I did, in July and August of 1915.

Q. 19157

A. That was the year before, 1915, yes.

Q. What year did you attend him?

A. You said did I attend him before 1916, the time
of the accident? I did; I attended him in July
and August, 1915.
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Q. Now, what was the trouble with him then, Doc-
tor?
A. Purpura hemorrhagica.

By the Court:

Q. Tell us in English.

A. It is a breaking out on the body of little purple
spots and bleeding from the gums, the teeth, also
from the mucous membranes of his nose. 19

(. Caused by what?

A. Why, it is often accompanied by rheumatism
of a severe kind. It is not very common.

By Mr. Wescott:

Q. Is it a rare or common affliction?

A. Tt is a rare affliction, I should say.

Q. How long did he have that trouble?

A. Why, I think it was around the 4th of July of 20
that year or the Italian Fourth of July that he had
it so bad that he could not attend the celebration,
somewhere along there.

Q. I know, but how long was the end of your
charge ?

A. At that time?

Q. Yes.

A. Why, two or three months, I think, at that
time off and on; steady for the first

Q. Well, did he recover? .
A. He did.

Q. Completely?

A. Yes.

Q. And did he go back to work?

A. Yes.
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fetes*?0 y° Uremember bearinS of his fall over some

« "ii. » 'IaS ealled f° atter|d him about two o’clock
m the afternoon on the 14th of January.

Q. Yon were called?

A. Around that time, yes.

Q. Where did you see him?

A. In bed at his home. ,

you'find?at WS~ matter with him then— what did

A. He had quite a lot of trouble with his knee
synovitis, and some bruises and some contusions—
gﬁl nl(’i[' 8 hlS lef’&kaee’ and his right elbow also

owed some contusions.

@ How did his knee look, Doctor ?

A. It was swollen quite considerably; I advised
him to go back to the Stetson Hospital and have an

-ray Picture taken to see if there was anything

Q@ hO e . :

W&ild be difficult 18 TS PSR Twas so swollen it

Q. Was he suffering at that time?

»A. Quite intensely, yes.

Q. What was the matter with his elbow?

A. Contusions and bruises.

Q. Weil, he has recovered from those troubles, the
trouble with his knee and his elbow, has he?

A. As far as I know he has; I haven’t examined
him since that time.
h be be bas except in damp weather
be iba' I‘a ]Dlttle dlscomfort in his knee; would that be

robable *

A. Yes.
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Cross-examination.
By Mr. Gaskill:

Q. Doctor, he came to you last year in a very run-
down condition and you asked him about his work
and so forth, and advised him to quit working for
the Stetson Company, didn’t you?

A. T did.

PLAINTIFF RESTS.

Mr. Gaskill: If the Court please, I move for a
non-suit in this case on the ground that the mere
use of this path by either the permission or acquies-
cence of the company is not an invitation and in-
volves no liability. Also, because the mere existence
of a worn path across or along the railroad'tracks
to a station cannot be relied on as an invitation
to an intending passenger to take such path; and
furthermore, because the plaintiff by his own state-
ment intentionally deviated from the path and
stepped out of it, and even though he only stepped
a couple of feet, still he exceeded the invitation and
fell over this object.

The Court: Mr. Gaskill, is that true where the
company countenances a use as a passenger?

Mr. Gaskill: Yes, sir; I won’t make the admis-
sion that the company by its acquiescence in the
use of such path countenances that.

10

20

30



10

20

30

72 Motion for Non-suit

The Court: No, but where there are two passage-
ways, as appear to be present here, one around by
apparently an approach to the west, and the other
an approach along the track, which has been de-
scribed as a path where passengers habitually use
that path, is it not inferable or permissible for the
jury to infer that it is a path provided by the com-
pany for the purpose?

Mr. Gaskill: I think not. A very able attorney
has agreed with me that under the various cases,
for example, the Furey case and the Devoe case and
some of the others, that there is no liability here in
cases of this sort.

The Court: Undoubtedly, that may be on other
grounds, but the mere presence of a path of itself
may not be sufficient.

Mr. Gaskill: No, sir, that is clearly so.

The Court: But I think there is an abundance
of authority in this state that where a path leading
to a station is used habitually by intended passen-
gers or those who are passengers-----

Mr. Gaskill: I think not.

The Court: We have had that very question in
the ferry down here, haven’t we?

Mr. Gaskill: No, sir, not that question; no, not
that question at all. Your Honor will remember
the Corson case; that is a very recent case. There
a passenger was using a path and claimed that that
use was because the regular roadway was blocked
off by cars standing there.
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The Court: Yes, but that was his own means; that
means was not in any way either provided or coun-
tenanced by the company.

Mr. Gaskill: Just as much so as this.

The Court: Now, remember this was on railroad
property, and this path, the end of it, leads to the
station and platform and it leads from a highway,
and this testimony indicates that it was habitually 10
used by passengers for such purpose.

Mr. Gaskill: They did so at their own risk.

The Court: I cannot quite consent to that as a
rule of law. Now, on the other features of it, I am
inclined to think that the whole testimony raises a
question for the jury, the approach of this train, the
dark night, the absence of light, the comparatively
narrow width of the pathway, were all conditions 20
that cannot be, of course, ignored. Now, whether
in that situation the company had violated its duty
to a passenger or intending passenger, where it had
placed obstructions so near this passageway that
persons deviating from it either by accident or to
avoid possible danger, under those circumstances
it seems to me to be a question that I cannot with-
draw from the jury.

Mr. Gaskill: If your Honor please, this man knew 30
that the use of that path was made dangerous by
approaching trains, and he knew this train was com-
ing, and he left that path in order to avoid danger
from that train. Now, I was just going to call your
Honor’s attention to this; it seems to me it is like
that famous case the Chief Justice decided some

Jersey State Library
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years ago where a woman took her cat to a store
and the storekeeper was willing to take it and told
her to put it in a certain place, pointing to a door

1}‘he Court: And did not tell her to go in her-
self.

~ r- Graskill: She took it for granted it was a
closet and stepped in; it happened to be a stairway
and she fell down the stairs, and the Court said she
had exceeded her invitation.

The Court: Well, that is a different thing; here
is the question of inadvertence in movement, com-
bined with the conditions of extraneous danger, of
avoiding a train. You know, there is a line of cases
that hold that where a dangerous thing is placed
so near to a passage by one as to make it dangerous
for persons inadvertently stepping into it, that in
such case there is a possible liability.

Mr. Gaskill: But this was not inadvertence, if
the Court please, this was deliberate on his part.

The Court: Yes, I appreciate that, but it was
in advoidance of a danger. The divergence was
just sufficient, apparently, on the part of the wit-
ness to avoid what was apparently a danger to him.
You must remember the night was dark. It seems
to me that that materially affects the question. What
one would do if the day were open and clear is one
thing, and what he might do to avoid a danger in
the dark is an entirely different thing.

Mr. Gaskill: Now, he admits that deliberately and
habitually he used that and still uses this method and
takes the risk of an accident.
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The Court: Well, T guess if he goes over any
more fish plates he will have to take the chances.

Mr. Gaskill: The fact that this was night-time,
dark, made it all the more necessary for him to
use the regular way, the roadway. It seems to me
‘that if he took a short cut for the purpose of sav-
ing time that he took all the risks when he got at
all out of that pathway.

The Court: I am afraid I cannot agree that it is
not a jury question. Note an exception.

THE CASE FOR THE DEFENDANT.
Dr. Paul M. Mecray, SWOIn. -
By Mr. Gaskill:

Q. Doctor, did you make an examination of the
plaintiff, Ralph Fedele, for the claim department of
the West Jersey & Seashore Railroad Company at
your office on February 10, 1916?

A. Yes.

Q. What injuries did he complain of?

A. He complained of injury to his knee.

Q. Which knee?

A. T think it was the left; I am not sure about
that; I think so.

Q. Did he make any complaint of injury to an
elbow?

A. He said that his elbow had been hurt and that
his knees had been hurt, but that they had recovered
before I saw him, which was about a month after-

20
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ward, or nearly a month, and his complaint then was
of his knee.

Q. Now, what examination did yon make of his
knee and what condition did you find it to be in?

A. T examined the knee and found that it was—
there was a mark below the knee about the size of a
half dollar that showed a bruise mark of the skin,
and another one lower down on the leg. The knee
was sore and inflamed.

Q. Did it have an ichthyol dressing on it at that
time ?

A. It did, it had a dressing on it, yes.

Q. Was the knee swollen?

A. It showed evidence of swelling. Most of the
swelling had gone when I saw it, but there was some
swelling still.

Q. Now, how about his ability to bend that knee,
what did you find?

A. He could bend the knee, but not entirely, and
the bending of it caused some pain and discomfort.

Q. Was it a severe injury? |

A. T looked upon it as a rather bad bruise of the
knee that had been followed by some inflammation of
the synovial membrane. There wasn’t any fracture
about the knee.

Q. Now, did you examine him again on April 2nd,
Doctor, a couple of days ago?

A. Yes,

Q. That was at my request, wasn’t it?

A. Yes,

Q. Now, what condition did you find this left knee
in?

A. The knee has quieted down and it is about the
same condition as the other knee; in other words,
it has made a good recovery. He said that at times
it caused him some discomfort, I think he said in
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damp weather or after heavy exercise, hut that it
was practically well at this time, and the examina-
tion seemed to bear out this statement.

Q. Is there any reason why that knee should be
more— that he should feel discomfort in that knee in
damp weather!

A. T think it may be that he would feel some slight
discomfort from it in bad weather.

Q What condition did you find his knees and
elbow to be in!

A. They are well, he admits that they are well,
or admitted that they were well.

No cross-examination.

De. Victoe K. Maestelleb, SWOIN.

By Mr. Gaskill:

Q. Doctor, are you connected with the Stetson
Hospital in Philadelphia!

A. No, sir.

Q Well, were you on January 14, 1916!

A. Yes, sir.

Q Now, do you recall seeing Ralph Fedele, the
plaintiff in this case, one of the company’s workmen,
during the morning of that day!

A. Yes, sir.

Q Did he come to you for treatment!

A. He did.

Q Where did he make complaint of injury!

A. Why, if you don’t mind I will read the original
record here which I made at the hospital at that
time.
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Q. Well, I don't object, but counsel may. If you
need that to refresh your recollection-----

The Court: Well, they are better than his mem-
Ory Now.

Mr. Wescott: Oh, read it.

Q. Just read your record slowly, Doctor.

A. I found a bruise of the left knee just above
the edge of the patella, which is the knee cap, no
fracture detected, but advised him to return this
afternoon for an X-ray, and I found a bruise right
over the arm above the elbow with ecchymosis, and
then the other part of the accident I took down here,
which is of no account.

Q. His statement?

A. Yes. ¢

Q. Well, now, Doctor, was an X-ray taken and
what did it show?

A. Further down in the notes I have, “ Did not
return for X-ray for Friday," which was the morn-
ing of the accident, “ but came in on Wednesday,"
which was the following Wednesday. He did not
return the morning of the accident; he came in at
10.35 in the morning to be treated, and the X-ray was
taken shortly after twelve o'clock, and I told him to
wait for the X-ray, but he did not show up in the
afternoon.

Q. He came to the hospital on the following
Wednesday?

A. Yes.

Q. After the 14th?

A. Yes, sir.

Q. And the X-ray was taken at that time?

A. Yes, sir.
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Q How many times did you see him, Doctor, with
respect to this accident and injuries to the elbow
and the knee ?

A. T couldn’t tell you, because if the case pro-
gresses we don’t take down the dates. Of course,
if the case don’t progress we usually take down the
dates in it and changes.

Q Well, have you any record as to what his con-
dition was about the 4th of February?

A. Why, I remember he was there the 28th of
January and that is about the last time I remember
seeing him. Of course, he came later on, but I didn’t
take down the exact dates, but on the 28th of Janu-
ary, why, his leg was greatly improved.

Q Was he able to go to work at that time?

A. Well, T should judge to the best of my knowl-
edge and ability, the kind of work he was doing, he
should have been able to go back about the first week
in February, at the very longest the second week
in February, that is, for that condition. Of course,
other conditions might have turned up later on.

Q Now, did you know at any time of his having
this unusual disease of purpura hemorrhagicia?

A. Why, I wasn’t— He was admitted to the ward,
that is, on the medical side; I had the surgical side
of the house, but the beds were full on the medical
side, so they put him over on the surgical side of
the house, but he was really a medical case.

Q When was that, Doctor?

A. T couldn’t give you those days, because he
didn’t belong to my side of the house, so I don’t
know, but this was after the accident.

Q After the accident?

A. Yes.

Q And did he have this disease that I have men-
tioned?

A. Yes.
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Q. And how long, can yon tell me, that he was
in the hospital with that?

A. I couldn’t tell you, because he didn’t belong
on my side of the house.

Q. What is the cause of that disease, Doctor, as
far as is known?

A. As far as I can tell you, the exact cause is
not known.

No cross-examination.

Milton D. Gehris, sworn.

By Mr. Logan Gaskill:

Q. Mr. Gehris, are you connected with the Stetson
Company as paymaster?

A. Yes.

Q. How long have you held that position?

A. Twenty-five years.

Q. Now, I wish you would tell us, beginning on
January 14, 1916, what weeks Ralph Fedele was at
work and what weeks he was away.

A. The first week that he worked after that was
the week ending March oth, he worked about half the
week. The week ending March 16th, he worked the
whole week, practically the whole week, and he was
out again until the week ending June 15th was the
next full week. He worked three weeks then; then
was out two weeks, about two weeks and a half, then
worked a week and a half, then out one whole week,
then he has been working steady since.

The Court: What was the total he lost?
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Q. Can you give ns the total amount of time he
was away?

A. About twenty-three weeks altogether, twenty
weeks practically together and a stretch of three
odd weeks.

By the Court:

Q. Were there parts of any other weeks?

A. There were parts of two weeks.

Q. No, I mean beside the twenty-three weeks?
A. Yes, there were parts of three other weeks.
Q. After the twenty-three?

A. Yes.

By Mr. Logan Gaskill :

Q. Do yon know how much of the time he was
away on account of the accident and how much on
account of this peculiar disease ?

A. T couldn’t tell you.

Q. Now, Doctor, what wages was Fedele making
on January 14, 1916?

A. Well, the week ending January 13, 1916, he
earned $20.52.

Q. Did that include any premium or bonus?

A. No, it did not.

Q. Was there any premium or bonus system in
force?

A. Twenty per cent, bonus paid him at Christmas
time on that amount, which amounts to $24 and some
cents.

Q. Did he lose any bonus by reason of the time
that he was away on account of the accident and on
account of sickness?

A. Not on the amounts that he had earned, only
on the amounts that he didn’t earn.
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Q. Now, Mr. Gehris, I wish you would explain to
us and tell us whether in your system Fedele was
in line for any stock dividends, and also whether he
lost stock dividends by reason of his absence, be-
cause of absence purely of these few weeks succeed-
ing the accident!

A. That is a very hard question to answer. The
policy has been that every year at Christmas time
the management picks out two or'three men from
every department and allots to those men shares of
stock. Of course, it doesn’t go to show that his loss
of time has eliminated him from that at all ; he has
been there long enough that he might be considered*
he has been there since 1904.

By the Court:

Q. Does a loss of time affect it?

A. It does not.

Q. Then what do you mean by saying that it is
hard to tell?

A. Well, you can’t tell who is being picked out.
The men most worthy, the men doing the most work,
Would naturally be the ones who will be allotted the
stock.

Q. Oh, well, then the question of the quantity of
work does count?

A. Tt does count, certainly, to a certain extent.

Q. And does absence count against quantity?
A. Oh, yes, most assuredly.

By Mr. Gaskill:

Q. In other words, if the man were sick more or
less constantly and were away on that account, he
would not be likely to be one of those chosen for
stock dividend?
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A. Not very likely, no, sir.

Q. Does the matter of conduct and punctuality and
all that sort of thing count?

A. That counts very strongly. If a man is always
on the job, why, he is more likely to be considered.

Q. In other words, exemplary men are picked out
for the stock dividends as an inducement to others
to do likewise?

A. Most assuredly.

Q Now, how many shares are distributed to those

men who are chosen for stock dividends and aie
allotted to each one?

A. Two, three and five. Last year only two were
given, because we were near the end of the allot-
ment that we have available at the present time.
Heretofore it had been three.

Q. For the year 1916 the allotment was two shares
per man?

A. Two shares.

Q. And what is the value of those shares of stock?

A. The par value is $100, the market value about
$375.

Cross-examination. 1 I {suMm

By Mr. Wescott: 5 \sA

Q. Can you recall how many years Fedele had
worked for you?

A. He has been working for us since 1904.

Q. A steady man?

A. Steady, he lost some time occasionally, but we
considered him a steady employee.

Q. A'man of sober habits?

A. Entirely so.

Q. A skillful mechanic, is he?

A. Yes, sir.
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Q. And does good work!

A. Very good work..

Q. The fact is, he was the leader in his depart-
ment, wasn’t he?

A. T would not say that.

Q. He came pretty near it?

A. But he does good work.

Q. Well, in respect to quantity of work and quality
of work and conduct, he was A No. 1?

10 A. Yes.

William Boddis, sworn.
By Mr. Gaskill:

Q. Mr. Boddis, you are in the employ of John

Wanamaker of Philadelphia, I think?
20 A. I am

Q. You are the gentleman that Mr. Fedele asked
to write to the railroad company, Mr. Buckalew,
about the accident, aren’t you?

A. Yes.

Q. At the time he asked you to write to the rail-
road company, did he tell you how the accident hap-
pened?

A. He did.

Q. And what did he say?

30 A. He said that he fell over a pile of plates on
'the grass plot at the station.

Q. Did he say what he was doing when he fell
over them?

A. Stepping out of the way of the train, he said.

Q. Do you live at West Berlin?

A. I did, not now.



William Boddis— Direct 85

Q. At that time?

A Yes.

Q. Are you familiar with the fact that there were
a pile of tie plates on that grass plot?

A. Yes.

Q. In January, 1916?.

A. Yes, sir.

Q. How long had they been there before January
14th? '

A. Well, to my recollection, as near as I can tell,
they were put there somewhere around Christmas
time.

Q. Did you have any discussion with Fedele about
his knowledge that the plates were there?

A. T asked him how he came to fall over them. He
said, “ I was hurrying for the train and thought the
train was going to hit me and I stepped away and
fell over the plates.”

Q. Well, did you say anything to him with respect
to the subject of how long the plates had been there
or he to you?

A. Not how long, I said, “ You knew they were
there.”’

Q. What did he say to that?

A. He said, “Yes, but I couldn’t see them in the
dark.”

Q. Now, do you know where the plates were at
that time,— can you locate them on this blue print?
This white square indicates the battery box.

A. Yes, well, is this the path of the railroad track?

Q. That is the railroad track.

A. This is the path here?

Q. Yes.

A. Well, the grass plot slants, I should judge about
—well, it is a pretty high step to step up unless you
take two steps; it slants this way, and the plates
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were strewed there; there were several piles of the
plates and they were over, I should judge, about six
or eight inches on the top of the grass plots.

Q. Six or eight inches?

A. Just about even with this box, and this box sets
back from the path about six or eight inches, as near
as I can tell; I can’t tell just exactly.

Q. But you fix the pile of plates, as I understand,
as six or eight inches beyond the crest of the rise

Id from the path?

A. To the grass plot, yes.

Q. How far would that be from the beaten path?

A. Why, you mean from the slope?

Q. Yes, from the ground.

A. Why, I should judge about two feet.

By the Court:

Q. Is that meant from the bottom of the depres-
20 sion?

A. From the gravel path, sir.

Q. Oh, there is a gravel path there, is there?

A. A cinder path, rather.

Q. Cinders?

A. Yes, for passengers to get off the train.

By Mr. Gaskill:

Q. There are cinders there and use has made it
30 hard?

A. Yes.

Q. And it shows the marks of travel?

A. Yes.

Q. I show you three photographs that were
marked before; do they show conditions at that time
down there?
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A. Yes, this is the grass plot here, this is the
path leadlng to the station. A

Q. And they show about four piles of plates, don
they?

A Yes sir.

Q. Do yon remember whether those plates were
moved, or whether during the time they stayed there
from Christmas up until this accident?

A. I don’t remember; I was not to the accident
for quite awhile after that.

2

By the Court:

Q. I understand this path or whatever it might be
called has a scoop shape like that?

A. No, sir, there is the station platform

0 I don’t mean now, but at that time?

A. At that time it is the station platform, then
it tapers down; after you leave the platform, this
wooden platform, it tapers down probably to some
four or five feet, then you are on a level, and that
goes to the railroad crossing at Dayton Avenue.

Q. Now, is that level all the way from the grass
plot over to the track?

A. Except a box that crosses the track with some
kind of wiring in it, electric or signal wiring.

Q. There is no slant or slope of any kind?

A. No, sir, not on the straight path, no, sir, but
there is on the grass plot coming down to this path.

Q. The grass plot—what is the material ot the
grass plot?

A. Tt slopes that way. i

Q. From the grass plot. Now, what is that mate-
rial?

A. Grass it was.

Q. Well, I mean from the grass plot down to the
side.
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A. Why, the grass was sloped, it was growing
there until you come to the cinder path.

By Mr. Gaskill:

Q. Now, in May of 1916, did you see anything
iabout Fedele that indicated whether he was in good
or bad health? 5

Yes’ 1 sbould jud®e be was in good health.
~Q. What did you see him do in May that you par-
ticularly noticed?

A. Well, one Sunday morning in May, some boys
were playing a game of baseball on the lot and he
was taking part in the game.

Q. Was he active or not?

A. Well, I couldn’t say whether he was active « he
was catching ---—---

Q. Was he batting the ball and running around?

A *N° 1 didn>t see bim bat the ball>saw him run
once. I didn’t see him bat the ball at all.

Cross-examination.
By Mr. Wescott:

Q. Bossing the game, umpiring the game?
A. He was umpiring, too, part of the time, yes.
Q. Well, it don’t take much strength tc umpire a

game unless you are umpiring a professional game,
then it sometimes does.

The Court: Judge Wescott is an expert on that;
you will have to take his word for it.

Mr. Wescott: Yes, I have been through all that,
know all about it.
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Q. Now, if T understand yon, Mr. Boddis, there
was this road that led down to a crossing where it
goes across there!

A. Yes, sir.

Q. Then there is a path runs up toward the sta-
tion?

A. Yes.

Q. Next to the tracks?

A. Yes.

Q. About how wide was that path at the time of
this accident?

A. I should judge about four feet from the edge
of the railroad ties to the starting of the grass plot.

Q. You said that is a path that people get off the
train onto or into?

A. Yes.

Q. Well, is it a path that people use to get into
the train?

A. Lots of them use it, yes.

Q. Always have, haven’t they?

A. As long as I can remember in the eleven years
I was there.

Q. And this grass plot, has that been changed
any in formation, as far as you know?

A. I couldn’t say that. I think they were starting
alterations when I left West Berlin last Novem-
ber.

Q. And the grass plot— I think you took the paper
like that ———-

Sloped, yes.

Sloped off into this foot path?

Sloped off into this foot path, yes.
And these plates were within th e--—-—--
They set right on top of the grass plot.
Within a foot or two?

Of the top of the slope.

POFOPTOP”
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Q. Within a foot or two of the path?

A. Yes; well, T should judge about between a foot
or two, taking the slope, yes.

Q. How far were they from the actual ground?

A. Why, from what I could judge, about two feet
from the actual ground.

Q. And this young man told you that he was going
backward to escape the train and fell over these
plates?

A. No, he didn’t say he was going backward; he
said he stepped out of the way.

Q. Oh, I understood you to say he was going back-
ward.

A. No.

The Court: He said the train was coming back of
him, the way I understood the witness.

Mr. Wescott: That is the way I got the impres-
sion, the train was coming back of him.

The Court: Yes, and he stepped to one side, afraid
the train would hit him.

Mr. Gaskill: I would like to offer this pencil
sketch that was identified and ask that that be
marked D4. I offer this blue print and ask that it
be marked Ds5.

(Said papers so marked.)

Edw in Prettyman, sworn.
By Mr. Gaskill:

Q. Mr. Prettyman, you are the section foreman in
charge of this section of track down there at West
Berlin, aren’t you?

A. Yes.
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Q. Now, how does this path, as it has been called
here, along the track between the station and the
crossing differ from the same condition all along
the road?

A. It don’t none.

Q. None?

A. No, it is only practically a ditch line.

Q. Is there any grade whatever from the grass
plot toward the tracks or from the tracks down
toward the grass plot for the purpose of carrying
off water?

A. A little grade, yes.

Q. Is there any grade in the line of that path
itself so as to run the water off any where?

A. Yes, it runs around the corner into the grass
bed, right at the end of the grass bed.

Q. Now, with respect to this pile or these piles of
fish plates that were on this grass plot on January
14th, 1916, when were they put there?

A. Why, put there in December, I"don’t know ex-
actly what; we are laying rail there.
Q. And how long did they stay there?

A. Well, T should judge they were there for a
month or a little over.

Q. And how far back were they from the path or
ditch line?

A. Well, from the rail to the grass plot where
the plates laid was thirteen feet.

Q. From the rail of the track to the plates was
thirteen feet?

A. Yes.

Q. Can you tell me how wide this ditch or path
was from the rail out to the edge of the grass?

A. About nine feet.
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92 Edwin Prettyman— Cross
By the Court:

Q. You mean by that the path was nine feet wide?
A. Well, the path from the rail out to the grass
plot is nine feet.

By Mr. Gaskill:

Q. We have called this a path and it has been
called a path here, but what did you technically call
that cleared place from your ballast out?

A. The ditch line, to drain the water off from the
track.

Cross-examination.
By Mr. Wescott:

Q. Where does that ditch line begin?

A. Why, it is all along the road from one end
of the road to the other, from Camden and Atlantic
City.

Q. It is an endless ditch line?

A. It is an endless ditch line.

Q. Begins at the Delaware River and empties into
the Atlantic Ocean. Well, they don’t run boats on
it, do they?

A. Oh, no, only to drain away the water from the
track.

Q. I understood you to say awhile ago that the
water ran down that ditch there up on the grass
plot?

A. No, it runs around the end of the grass bed.

Q. Then when it gets around the end, where does
it go then?

A. It soaks away in the ground.
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Q. It don’t run up hill?
A. No.

By the Court:

Q. Well, if this is part of the ditch line running
all along, why is the water turned off there into this
grass ?

A. Because there is a wagon road there, you
know, goes across— and that there cuts it off a lit-
tie.

Q. Is there a trunk under the road?

A. No.

DEFENDANT RESTS.

BOTH SIDES REST.

Mr. Gaskill: I would like to renew my motion
and ask for a direction of a verdict for the defendant
on the ground that there has been no negligence on
the part of the defendant, that there was contribu-
tory negligence on the part of the plaintiff and he
had exceeded his invitation, if there was any invita-
tion, at the time he fell over these plates, and the
defendant is not liable.

The Court: The motion will be overruled and an
exception noted.

(At this point a recess was taken until Monday,
April 9, 1917, at ten o’clock A. M.)
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94 Charge of the Court
Camden, New Jersey, April 9, 1917.

Trial of the matter resumed at ten o’clock on
the above date, pursuant to adjournment, in the
presence of counsel for the respective parties.

CHARGE OF THE COURT.
Lloyd, J.:

3[Gentlemen: You will perceive that the very
first question presented to your minds in this case
is whether the railroad company gave to this in-
tending passenger— and he was an intending pas-
senger, no dispute about that— an invitation to use
this space here, which has been described variously
as a pathway and as a ditch.]3 Obviously, if the
plaintiff went on this ground without the railroad
inviting him to do so, it assumed no responsibility
to him as to anything that might happen to him in
his passage. There is proof, however, in the case
that it was a pathway in appearance; that it ran
from the main highway up to the steps of a platform,
a passenger platform, and that it had been used
generally by passengers that way in conjunction
with the other way around this grass plot, that this
plaintiff himself had used it many times before, and
the witnesses who followed him said that he had
and that other passengers had used it, 4[so that I
think you would be justified if you accept that state-
ment, and I see no reason why you should not, in
assuming that the company had led the public to
believe that that was a passageway which it was
intended for them to use; and if you did so find, you
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naturally would conclude that that was an invitation.
It would be an invitation at least by estoppel, that
is to say, the company would be denied the right to
assert the contrary; if it had led people to think it
was a pathway, a passageway, they would be pre-
cluded from the right to say it was not when any
person’s rights were predicated upon it.]4
5[Now, if there was this right accorded to the
plaintiff, you will consider whether there was negli-
gence by the defendant in placing these plates, as
they have been described and called, on this grass
plot near the passageway under the circumstances.]5
The plaintiff has called witnesses to prove that this
was very early in the morning, before day, that it
was dark, quite dark, that the path was perhaps six
feet wide, that these plates were placed near the
edge of the grass plot, that there was a train coming
from behind him along the railroad track, that as
the train came up he stepped aside to avoid being
struck by the train, to get clear of it, and that he
tripped and stumbled over these plates and was in-
jured in the knee. There has been some proof in
the case, gentlemen, improperly, perhaps, in the case,
that the railroad company made some changes in
the structure of this path, or whatever it might be
found to be by you, by cutting it down at the edge
of the grass plot, but that has nothing, of course, to
do with this case; what one may do afterward does
not throw any light upon the question as to whether
he ought to have done it before, because hind sight
is very much better than foresight, as we all know.
Now, in that situation, the plaintiff asks you to say
that there was negligence in the defendant under all
those circumstances, if they are circumstances in
the case, in placing these plates where they were,
so that one using the path under the circumstances
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. might fall over them, 6[and that becomes the next
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question for you to pass upon in this case. Was the
defendant company negligent in placing these plates
there and having them there that morning under
the circumstances of the case as they have been
proven and established to your satisfaction?]6 Still
another question is presented: It has been argued to
you that the plaintiff himself was negligent, that he
was a user of this method of getting to the train and
that he knew or in the exercise of reasonable care
ought to have known of the presence of these plates
there, and that he ought to have either gone around
or that he ought to have guarded himslef more care-
fully in the steps that he took in the way that he
did. That also becomes a question for your consid-
eration and determination.

Well, gentlemen, the burden is upon the plaintiff
to show in this case as in most others, that when
he sustains injury and alleges it to be due to the
negligence of another, that he must prove it by a
preponderance of the proofs in the case. The same
rule holds good with respect to a defendant when it
alleges negligence in a person claiming, as this plain-
tiff does; it also has the burden of establishing that
negligence by a preponderance of the proofs. Now,
if in this case you take this question up and you
decide first that there was no invitation to this
plaintiff to use the method he did to take the train
that morning, then that is the end of any liability
on the part of the defendant company. Or even if
there was an invitation and you do not find that
there was negligence on the part of the defendant in
placing those plates where it did,— I say, if you do
not find negligence, that also precludes a recovery
by the plaintiff. The third situation would be if
the plaintiff himself by his own negligence was a
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party to the injury which befell him, that is to say,
if he in part or in whole was responsible for his
own injury by reason of a negligent act on his part,
then the law says in that event he has no remedy
against the other party.

In the event that you find all of these questions,
all three of them against the defendant, then you
reach the question of liow much compensation the
plaintiff should receive. Now, there are two fea-
tures, two elements of damage which have been
claimed in this case. The first is for pain, which
it is claimed followed the injury to the knee. There
were minor injuries to the elbow and to the knees,
but they seem to have speedily disappeared and not
much has been made of them in this case. The knee,
however, the plaintiff claims was a matter of pain
to him and that it also prevented his working for
a period of twenty-three weeks, I think he said,
twenty weeks in the first instance and three weeks
thereafter. On that point there is a disparity in
the testimony as to whether, there was need for this
loss, that is to say, whether he lost the time neces-
sarily by reason of the injury, or whether he simply
took the time off. The doctor says that he could
have gone back to work the second week in February
following the accident, the accident happening on
the 14th of January preceding; that would leave
about three weeks, so you will have to determine
how long he was actually incapacitated for his work,
and how much time he really lost as a consequence
of that in capacity.

The wages that he was receiving was twenty dol-
lars a week, and he was to receive a bonus of twenty
iper cent, upon his wages at the end of the year, under
the practice of the company by whom he was em-
ployed, so that you see that feature of it, gentlemen,
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98 Charge of the Court

after you have determined the number of weeks that
he actually lost is a mere matter of calculation, and
you will find no difficulty in dealing with it.

With regard to the pain one may suffer it is far
more difficult of solution. In the first place, it is
difficult to know the intensity and severity of it, and
alter you have found out how much pain there reallv
is and how much discomfort it creates, you have got
to convert that into money in some way so that the
money shall represent the pain. The layv has afforded
no specific method by which a jury or a Judge can
reach a conclusion upon such a question. Indeed

not see.how ft could, but the very necessities of
justice require that where there has been pain caused
by the negligent act of another and that alone, that
the injured party should receive compensation for

Now, gentlemen, I have already said to you in this
case and m other cases that your duty is one of
literally following the evidence; wherever that shall
lead you, you go, both on questions of liability and
questions of damages, disregarding, of course, the
parties m the case or their station or their character.
JJid I cover these requests, Mr. Gaskill?

Mr. Gaskill: AIll but the fourth. I ask an ex-
ception of the Court’s refusal to charge my fourth
request to charge.
i<ama” ° an exception to the Court’s charging,

The first question is as to the invitation to use this
space variously called a pathway or ditch; if no in-
vitation, no liability, &c.; but there was proof it was
a pathway in appearance and ran from the road to
the platform and was used generally.”

Also an exception to the Court’s charge following
that wherein the Court said something about the
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company had led the public to believe they had the
use of that and they would be precluded from a de-
fence that the public were not entitled to use it.

Also an exception to that part of the Court’s
charge wherein the Court said, “ Was there negli-
gence in placing the plates on the grass plot under
the circumstances'?” and what the Court said with
respect to the circumstances.

Also an exception to the charge of the Court after
the statement that there was proof improperly in
the case as to the change of physical conditions, a
repetition with respect to the putting of the plates
on the grass plot.

DEFENDANT’S REQUEST REFUSED.

4. The proof shows that the company had pro-
vided a platform for the use of passengers and that
there were roadways leading to the same but that
the plaintiff took a short cut along the tracks and
while avoiding a train stepped over and onto a
slightly elevated grass plot, and while walking along
the same, tripped over a pile of material and fell.
Under the circumstances, there can be no recovery
on the part of the plaintiff.
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West Jersey & Seashore (
Railroad Company, i

Defendant-Appellant. /

BRIEF FOR APPELLANT

This appeal brings before the Oourt a judgment
for the plaintiff for damages.

The complaint states that on Jan. 14th, 191b, the
plaintiff was a resident at West Berlin, New Jersey,
and while it was early in the morning and dark he
was walking from his home to the station and over
the property of the defendant when lie stumbled over
a pile of iron plates which the defendant had negli-
gently placed on its property.

The defendant pleaded that there was no
negligence on its part and that there was contribu-
tory negligence on the part of the plaintiff. That the
plaintiff was a licensee or a trespasser and the com-
pany owed him no duty in the premises. The jury
rendered a verdict of $300.00 for the plaintiff.

The following questions are raised: 1. The refusal
to non-suit. 2. The refusal to direct a verdict for the
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defendant. 3. Erroneous statements of the Judge in
his charge to the jury upon the subject of invitation.
4. An erroneous statement in the charge to the jury
upon the subject or negligence, as well as the im-
proper refusal of the Judge to charge the defend-
ant’s request to charge on the subject of negligence
and contributory negligence.

The plaintiff said that he lived at West Berlin
and traveled back and forth to Philadelpha daily
(page 11). That he met with the accident on Jan.
14th, 1916, at half-past five in the morning while it
was dark. That he lived on the same side of the rail-
road that the station was on and about four minutes
walk therefrom. That there is a light on the street
corner about 50 or 60 feet from where he fell (page
19). His introductory testimony as to what he was
doing and how the accident happened is very vague.
This part of the testimony would indicate that the
train was standing at the station and the plaintiff
was hurrying toward it when he fell. Such, however
he declares is not the fact.

That he went from his home down the street to
the railroad, and at the crossing turned along the
tracks and followed the path up the tracks toward the
station, and stepped up on to the edge of the grass
plot where he fell (page 22) to avoid the train as it
passed him. (P. 45.) That the grass plot was a
couple of yards from the tracks.

(pp. 44-45) :

‘“By the Court:

Q. Mr. Fedele, if you were waiting along the
path that led along this track,,how did you hap-
pen to stumble over the plates, metal plates?

A. Because the train was right back of me.

Q. No, where were the plates that you fell
over?
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A. *Eight on the edge of the grass plot.

Q. Well, on the edge of the grass plot!

A. Yes.

Q. You were walking on the path!

A. Yes.

Q. Well, how did you fall on them on the grass
plot!

A. Well, the train was right back, and I got on
on top of the edge of the grass plot.

By Mr. Gaskill:

Q. 1 think 1 can bring that out in a question:
When the train got close to you to pass by you,
you stepped up on to the grass in order to avoid
being struck by the train, didn’t you?

A. Yes.

Q. You were walking in the same direction to
the station that the train was going?

A. Yes.

The Court: Had you finished, Judge Wlescottf

Mr. AVescott: Well, not quite, no.

By Mr. Wescott:

Q. How high was this grass plott

A. T can’t tell you how high it is, because I
don’t follow those things, Lawyer.

Q. Was the grass plot higher than the path!

A. Oh, yes.

Q. Well, you mean to say that you were not in
this path when you fell!

No, Lwasn’t in the path.
Well, where were you?

On the edge of this grass plot.
How far from the path!
Right near, close together.”

e
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(P. 46, 1. 18) :

‘“By the Court:

Q. Well, where were you when you fell— were
you in the path or on the grass?

A. Right on the edge of the grass plot.

Q* Well, what do you mean by the edge of the
grass plot?

A. You see, I stepped over not to be struck by
the train.

Q. I know, but what did you step on!

A. Stepped on these iron plates.

Q. Yes, but what was there— was that the
grass plot or the path?

A. It was the grass plot.

Q. Then you got out of the path on to the
grass plot, did youf

A. Yes.

Q. Then fell over the fish plates?

A. Yes.

Q* Or the plates that were on the grass plotf
A. Yes.

Q. Well, that wasn’t the place you had been
walking, had it been, for reaching the train?
You had not been walking oh the grass plot 9

A. No.

@ Your course was down this path?

A. Yes, but the train was right close back of
me, light back of me, so as to avoid any accident
I just stepped on this grass plot, right on the
edge of the grass plot.

By Mr. Wescott:

Q* How far urns the grass plot from the tracks
or the train?

A. Oh, about four or five feet, something like
that or six, I can’t tell exactly



Brief for Appellant 5

This was repeated on cross-examination (pages
50-51, etc.). He admitted again (page 52) that the
grass plot was considerably higher than the path-
way. This was thoroughly proven later in the case.
It was shown there was a slope from the edge of the
grass plot for two or three feet to the crest of the
grass plot, which was quite some feet in width. That
at a later period conditions were altered so as to
make a sharp pitch from the crest of the grass plot
to the open ground along the tracks— making a drop
of a foot or a foot and a half. The plaintiff admitted
further (page 53) that when this train came along
he stepped back on to the grass plot and was on the
grass plot at the time he fell on the fish plates or
tie plates; also (page 54) that when he fell he was
still walking in the direction in which the train was
going, and that he was not going to the station to
take the train there, hut that he intended to walk
along the grass plot until the train stopped and then
(et on at the nearest steps (page 54).

George Duncan was called as a witness for the
plaintiff. He was behind the plaintiff at the time of
the accident but did not see him fall. That he found
him (page 60) sitting on the grass with one foot on
the path. That the pile of plates was around two
feet from the edge of the grass plot {page 60); that
the grass plot at its border line with the path was
not quite a foot above the path, and to go from the
path to the grass plot one had to lift his foot about a
foot.

The plaintiff having rested his testimony the de-
fendant moved for a non-suit on the ground that the
mere use of the path by either permission or ac-
quiescence of the company is not an invitation and
involves no liability. Also because the mere existence
of a worn path crossing along the railroad tracks to
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a station cannot be reliée! on as an invitation to an
intending passenger to take such path ; and further-
more, because the plaintiff by his own statement in-
tentionally deviated from the path and stepped out
of it, and even tho he only stepped a couple of feet
from the path still he exceeded the invitation when
he fell over this object.

The defendant called two witnesses, William
Boddis, a friend of the plaintiff, and Edwin Pretty-
man, the section foreman.

Boddis testified without contradiction on rebuttal
that the plaintiff had asked him to write to the rail-
road company, and told him how the accident hap-
pened. That he told him that when he fell over the
plates he was stepping out of the way of the train.
We quote his testimony:

“ Q- y°n have any discussion with Fedele
about his knowledge that the plates were there?

A. 1 ashed him how he came to fall over them,
lie said, I was hurrying for the train and
thought the train was going to hit me and I step-
ped away and fell over the plates.’

Q. Well, did you say anything to him with
respect to the subject of how long the plates had
been there or he to you?

A. Not how long, I said, ‘You knew they were
there.’

Q. What did he say to that?

A. He said, ‘Yes, but I couldn’t see them in
the dark.’

Q. Now, do you know where the plates were
at that time, can you locate them on this blue
print? This white square indicates the battery
box.

A. Yes, well, is this the path of the railroad
track ?
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That is the railroad track.

This is the path here?

Yes. )
Well, the grass plot slants, I should judge
about— well, it is a pretty high step to step up
unless you take two steps; it slants this way,
and the plates were strewed there; there were
several piles of the plates and they were, over, 1
should judge, about six or eight inches on the top
of the grass plots.

Q. Six or eight inches?

A. Just about even with this box, and this
box sets back from the'path about six or eight
inches, as near as I can tell; I can’t tell just
exactly.

Q. But you fix the pile of plates, as lunder-
stand, as six or eight inches beyond the crest
of the rise from the path?

A. To the grass plot, yes.

Q. How far would that be from the beaten
path?

A. Why, you mean from the slope?

Q. Yes, from the ground.

A. Why, I should judge about two feet.”

PO > O

Prettyman, the section foreman, testified that the
path is not a path but is practically a ditch. That
this is a short section of the constant series of grades
that stretches along the tracks from Camden to At-
lantic City. That it is an endless ditch line. That
at this point the grade carries the water around the
corner at the end of the grass plot. That the pile
or piles of plates were put on the grass plot in the
preceding December when the company was laying-
rails. That there was a distance of 13 feet from the
near rail of the track to the point on the grass plot
where the plates were laid.
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That this is substantially correct is beyond doubt
for all the witnesses admitted (altho they did not
fix a precise distance) that the pathway or ditch-
way was several feet in width from the edge of the
grass to the rails of the track, and Duncan said the
pile of plates was two feet from the edge of the
glass plot. This is important in showing how far
the plaintiff deviated from the path along which he
claims he was going to get the train.

At the conclusion of the case the defendant asked
for a direction of a verdict for the defendant on the
ground that there has been no negligence proven on
the part of the defendant, and that there was con-
tributory negligence on the part of the plaintiff; that
he had exceeded his invitation if there was any, at
the time he fell over the plates and the defendant is
not liable.

The testimony shows that the case tried is at great
variance from that charged in the complaint. Plain-
tiff was not walking from his home to the station
when he fell. Actually, he was making an effort
to reach the train at one of the rear cars where there
was no platform. It is clear that the width of the
path or ditchway was such that he was in no danger
of being struck by the train as he walked along this
path. Also, that the change in grade from the ditch-
way to the crest of the grass plot, where the plates
were piled, was such that he was bound to notice even
in the dark, that he had gotten out of the ditchway
ou to the grass, and at a considerable distance from
the train. There can be little doubt that, as he told
Boddis, he was hurrying for the train and forgot
about the pile of plates on the grass. Evidently
he was taking a short cut across the grass to the
rear car of the train which had passed him as he
hurried for it. We submit that the trial Court was in
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error in conducting the case and disposing of the
legal questions upon the doctrine of invitation.
Clearly the plaintiff was a licensee at best, or a tres-
passer. Clearly there was contributory negligence
on his part in his manner of going to the company’s
premises in the effort to get on the train at some
other point than the platform. Clearly there was
no negligence on the part of the company in any
duty which it owed the plaintiff.

It, is absolutely impossible to prevent the existence
of such physical conditions at many passenger
stations. A railroad company cannot control the
plotting of streets in the towns and villages through
which it passes. It cannot block off or fence off its
right of way in the neighborhood of its passenger
stations so as to compel passengers to approach the
same by public streets. It cannot prevent people
from taking short cuts to the stations. It cannot
erect barriers at and along its tracks without great
danger to life and limb in the operation of trains. If
passengers will take advantage of the fact that the
railroad company dresses, trims and keeps clean the
margin of ground alongside its tracks, they do so
at their own risk.

We submit this case is controlled by numerous
precedents. It lias been held that the mere use of a
path by the permission or acquiescence of the owner
of the premises is not an invitation and involves no
liability. See Furey vs. N. Y. C., etc., R. R. Co., 38
Vroom, 270, 274, 275, Devoe vs. N. Y. O & W\ R. R.
Co., 34 Vroom, 276. The mere existence of a worn
path across railroad tracks to a station cannot be
relied on as an invitation to an intending passenger
to use that path. See Corson vs. Atlantic City R. R.
Co., 54 Vroom, 517; Dieckman vs. D. L. & W. R. R.
Co., 52 Vroom, 461.
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Aside from tlie question of invitation, the plaintiff
according-to his own statement intentionally deviated
from the way. The invitation, if any, did not extend
to the grass plot, nor did it give any right to deviate
from the path in order to avoid the approach of
trains even if the use of the path was rendered un-
safe thereby. Clearly the plaintiff was in no danger
from the passing train while walking along that path-
way. The proof is undisputed that the plaintiff was
out of the path at the time he fell and that must
end his case. Even if he had wandered from the
path without knowing or intending to do so, there
would have been no liability under the case of
Ikmeck vs. P. R. R. Co., 30 Vroom, 415. The sworn
testimony is that the pile of plates was thirteen feet
from the rail of the track. It is admitted that the
distance was a substantial one. It is admitted that
the pile of plates was at least two feet from the edge
of the grass plot and was at the crest of the grass
plot. This disposes of the plaintiff’s claim under
the law laid down in the Daneck case.

We, therefore, submit that the trial Judge should
have non-suited the plaintiff at the close of his case
on the ground stated, viz.:

'Mr. Gaskill: If the Court please, I move
for a non-suit in this case on the ground that the
mere use of this path by either the permission
or acquiescence of the company is not an invi-
tation and involves no liability. Also, because
the mere existence of a worn path across or
along the railroad tracks to a station cannot be
relied on as an invitation to an intending passen-
ger to take such path; and furthermore, because
the plaintiff by his own statement intentionally
deviated from the path and stepped out of it,
and even though he only stepped a couple of
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feet, still he exceeded the invitation and fell
over this object.”’

The trial Judge improperly and unlawfully re-
fused the defendant’s motion to direct a verdict for
the defendant on the grounds that there has been no
negligence, and that there was contributory negli-
gence on the part of the plaintiff; and that he ex-
ceeded his invitation, if there was any invitation, at
the time he fell over the plates.

The trial Judge improperly charged the jury as
follows:

“ Gentlemen: You will perceive that the very
first question presented to your minds in this
case is whether the railroad company gave to
this intending passenger— and he was an intend-
ing passenger, no dispute about that, an invi-
tation to use this space here, which has been
described variously as a pathway and as a
ditch.”

Because the trial Judge improperly charged the
jury as follows:

“ So that I think you would be justified if you
accept that statement, and I see no reason why
you should not, in assuming that the company
had led the public to believe that that was a pas-
sageway which it was intended for them to use;
and if you did so find, you naturally would con-
clude that that was an invitation. It would be
an invitation at least by estoppel, that is to say,
the company would be denied the right to assert
the contrary; if it had led people to think it was
a pathway, a passageway, they would be pre-
cluded from the. right to say it was not when any
person’s rights were predicated upon it.”
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Because the trial Judge improperly charged the
jury as follows:

“ Now, if there was this right accorded to the
plaintiff, you will consider whether there was
negligence by the defendant in placing these
plates, as they have been described and called,
on this grass plot near the passageway under the
circumstances.”

Because the trial Judge improperly charged the
jury as follows :

“ And that becomes the next question for yea
to pass upon in this case. Was the defendant
company negligent in placing these plates there
and having' them there that morning’ under th«*
circumstances of the case as they have been
proven and established to your satisfaction?”

Because the trial Judge improperly refused the
defendant’s fourth request to charge as follows:

“ The proof shows that the company had pro-
vided a platform for the use of passengers and
that there were roadways leading to the same
but that the plaintiff took a short cut along the
tracks and while avoiding a train stepped over
and onto a slightly elevated grass plot, and while
walking along the same, tripped over a pile of
material and fell. Under the circumstances,
there can be no recovery on the part of the plain-
tiff,”

We, therefore, submit that judgment in the trial
Court for the plaintiff must be refused.

GASKILL, & GASKILL,
Attorneys of Defendant-
Aphellant.
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The railroad company maintains a depot at West
Berlin, Camden County, New Jersey. The plaintiff
below lives at the same place. The platform in front
of the depot is of such small proportions that the
rear cars of a train stopping at the depot extend
below, south of the platform. About two hundred
feet south of the depot a public road crosses the
railroad tracks. Connecting the station platform
and the public road is a gravel path which immed-
iately adjoins the tracks. This path is constantly
used by passengers in entering and leaving trains,
and has been so used for years. It is the only means
available to passengers who board the rear cars of
a train since the platform is only large enough for
the use of passengers who board the front cars of
a train. About four or five feet from the tiacks the
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railroad company maintained a grass plot. This
grass plot was somewhat elevated and between it and
the tracks runs the above-mentioned path parallel
with the tracks. On the morning of January 14th,
1916, at five-thirty the plaintiff below was proceed-
ing along this path. It was dark. As the plaintiff
below was walking along this path toward the station
platform the train he was about to board came along.
The train was coming back of the plaintiff below.
As the train reached a point just about opposite the
plaintiff below he stepped upon the edge of the grass
plot. In this connection it should be borne in mind
that the tracks upon which the train was approach-
ing were immediately next to the path and that the
path was about four feet wide. The railroad had
placed a pile of iron tie plates upon the edge of the
grass plot which the plaintiff"below could not see be-
cause of the darkness. As the plaintiff below stepped
on the edge of the grass plot, which he did to avoid
the train, he fell over the iron tie plates and was in-
jured/ There is no dispute as to the facts and we
have, therefore, made no reference to the testimony.

The case below was tried before Judge Lloyd and
we wish to quote from his remarks made at the time
of the motion to non-suit. “I cannot quite consent
to that as a rule of law. Now, on the other features
of it, I am inclined to think that the whole testimony
raises a question for the Jury, the approach of the
train, the dark night, the absence of light, the com-
paratively narrow width of the pathway, were all
conditions that cannot be, of course, ignored. Now,
whether in that situation the company had violated
Its duty to a passenger or intending passenger,
where it had placed obstructions so near this pas-
sageway that persons deviating from it either by
accident or to avoid possible danger, under those
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circumstances it seems to me to be a question that I
cannot withdraw from the jury.”

That the plaintiff below was using the pathway
with the consent of the railroad company cannot be
disputed since witnesses for both plaintiff and de-
fendant say that the pathway is used constantly by
passengers for the purpose of entering and leaving
trains and has been so used for years.

The railroad company knew that its passengers
used the pathway, and when it placed a pile of iron
tie plates so near said pathway that a passenger
might fall over them if he deviated slightly there-
from, it is bound, to anticipate just what happened
to the plaintiff below.

The plaintiff did nothing that any reasonably pru-
dent man would not do and we believe the whole situ-
ation was a proper one for the jury.

The judgment below should be affirmed.

Respectfully submitted,

WESCOTT & WEAVER,
Attys. for Respondent.












