
NOTICE AND GROUNDS OF APPEAL.

(F iled  Get. 25, 1917)

N EW  JE R S E Y  SU PR E M E  COURT.

A ncona P rinting Com- \
PANY , I IQ
P la in tiff  and A p p e lla n t, f N otice and G r o u n d s

vs. ( of A p p e a l .
W elsbach Company, \

D efen d a n t $  R esp o n d en t. /

To M essrs . B lea k ly  & S to ck w e ll, A tto r n e y s  o f D e­
fen d a n t and R e s p o n d e n t:

• • 20Take Notice th a t the plaintiff, Ancona P rin tin g  
Company, appeals to the Court of E rro rs  and A p­
peals from  the whole of the judgm ent entered in this 
cause on the following grounds:

1 . The Court refused to strike out the testim ony of 
a witness, Sidney Mason, produced on the p a r t of 
the defendant, who was perm itted  to testify  th a t he 
was told by another th a t there had been p repared  by 
plaintiff a form  of renew al lease.

2. The Court, against objection made on behalf 
of plaintiff, adm itted in evidence testim ony as to the 
value of fixtures and buildings left on the p roperty  
of the plaintiff, by defendant, when the defendant 
vacated the prem ises in question.
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3. The Court, against objection on behalf of the 
plaintiff, perm itted  a witness to testify  as to the 
natu re  of the business of the p lain tiff and w hat was 
its business when the w ritten  lease expired.

4. The C ourt refused a motion, a fte r  both sides 
had rested, to direct a verdict in favor of the p la in­
tiff.

10 5. The Court refused to charge the p la in tiff’s 1 st,
2d, 3d, 4th, 5th, 6tli, 7th, 8th, 9th, 10th, 11th, 12th, 13th 
and 14th requests.

6. The Court im properly charged the ju ry  as 
fo llow s:

“  There was, however, in the lease a provision 
authorizing the tenan t to remove the fixtures 
a t the expiration of the lease. My exam ination 
of the law both in E ngland and of a num ber of 

2() states in this country, leads me to the conclusion 
tha t tha t gave, to the defendant a righ t to re ­
move the fixtures w ithin a reasonable time. I t  
did not, however, give the defendant a righ t 
to exclude the p lain tiff from  those premises. 
The righ t to remove the fixtures m ust be limited 
to the reasonable necessities of such right. I f  
I  have a piece of p roperty  on your land and 
I  have the righ t to go remove it, it doesn’t mean 
th a t I  have the rig h t to exclude you from  the 

30 whole possession of your p roperty  only insofar 
as it m ay be necessary fo r me reasonably to 
occupy it fo r the purposes and fo r the time con­
tem plated in the lease, namely, a reasonable time 
fo r rem oval.”
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7. The Court im properly  charged the ju ry  as 
fo llow s:

“ Now, it justifies th a t to you or seeks to 
ju stify  it as fa r  as this case is concerned, upon 
one or two grounds or both, first, th a t it had a 
legal righ t to rem ain in there by reason of the 
acquiescence and tac it consent of the plaintiff, 
the Ancona Company, th a t the defendant should 
rem ain in possession * * * * and the defendan t’s 
contention is based upon th a t line of testim ony, 10 
and it is, as I  have already said, to the effect tha t 
the landlord acquiesced in the continued pos­
session of the p roperty  by the defendant and 
thereby created a new relation which precluded 
the defendant from  bringing this action. The 
defendant also claims, gentlemen, th a t even-if 
th a t be not the case it believed it  had  such a 
right, th a t it had a righ t to occupy th is p rop ­
erty, and th a t believing so it rem ained in pos­
session. An analysis of this sta tu te  will clearly 20 
show you th a t not only m ust the deprival of 
the landlord of his p roperty  be illegal, but it 
m ust also be wilfully done; th a t is to say, the 
tenan t m ust not only deprive the landlord 
against his legal right, but m ust do so with 
knowledge tha t he has th a t legal right, th a t the 
lan d lo rd ’s legal righ t exists to the possession 
and tha t he has deprived him of it. ”

8. The Court im properly charged the ju ry  as fol- 30 
I ow s:

“ As I  have stated, the defendan t’s second 
contention is th a t there was a l)e lie f on the p a rt 
of the defendant th a t it had this right. Well, 
gentlemen, around those two questions has de­
veloped largely the testim ony in this case. The
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plaintiff (defendant) claims th a t by the acts 
and conversations of the plaintiff through its 
officers legally authorized or lawfully authorized 
there was a rem aining over in the p roperty  by 
the consent and with the acquiescence of the 
landlord. ’ ’

9. The Court im properly charged the ju ry  as fol­
lows :

‘ ■ The other side contending first th a t it  had a 
legal right, and secondly th a t it believed it had 
a right. Now, either one of the la tte r  conditions 
would prevent a recovery by the p lain tiff in this 
action, because, as you have already been told, 
it m ust be established th a t there was not only 
a legal righ t being kept from  the plaintiff, but 
th a t legal righ t of possession m ust have been 
kept away from  the p lain tiff by the defendant 
knowingly and conscious of the fact th a t the 
legal rig h t existed .”

10. The C ourt im properly charged the ju ry  as fol­
lows :

“ The prelim inary  question, gentlemen, for 
you to consider is first, did the defendant have 
a righ t in these prem ises a fte r the first of June? 
(Ju ly ) I f  it did, then all of this proceeding goes 
for nothing, because the p la in tiff’s claim is p red ­
icated upon the fact th a t the lease term inated 
with the term  stated  in the w ritten  agreement. 
Secondly, if they did not have the right, did they 
believe they had such a righ t? I f  they did, why, 
then, the p la in tiff’s claim goes fo r nothing, be­
cause the s tatu te  is based upon wilful action in 
violation of the p la in tiff’s rights. The th ird  
th ing  th a t the p lain tiff m ust establish is notice
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and its  service in accordance w ith the statute.
I f  you pass any one of those against the plaintiff, 
then your verdict is no cause of action in this 
case.”

11. The C ourt im properly charged the defendan t’s 
th ird  request to charge as fo llow s:

‘t T hat would be true, gentlemen, if th a t is the 
fact, th a t it w as not authorized by the company.
You will observe, however, tha t the company 10 
is here resting  its action upon th a t notice.”

12. The C ourt im properly charged the defendan t’s 
fourth  request to charge as fo llow s:

‘ ‘ T h a t is all true, gentlemen, but let me rem ind 
you again th a t it  is in proof in th is case th a t the 
defendant held th is p roperty  fo r the purpose of 
m an u fac tu re ; they did not hold i t  simply for the 
purpose of rem oving fixtures. W hile they had a 
perfect righ t to remove the fixtures and to use 20 
a reasonable time fo r th a t purpose, th a t gave 
them  no righ t to exclude the p lain tiff from  the 
p roperty  fo r uses th a t were not inconsistent 
w ith th a t right. ’ ’

13. The Court im properly charged the defendan t’s 
tw enty-first request to charge as fo llow s:

‘ ‘ There could be no w ilful holding over while 
the righ t of the defendant was doubtful in point
of law. 30

“ I  suppose th a t would be true  if in point of 
fact the righ t was in doubt, there would be neces­
sarily  a basis for an honest belief.”
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14. The Court im properly charged the defendan t’s 
twenty-seventh request to charge as fo llow s:

“ Gentlemen, in the tw enty-seventh request I 
am asked to say to you th a t the action in the 
D istric t Court and iir the Suprem e Court were 
not conclusive of the p resen t issue. T hat in 
substance is the request. I  don’t think I  have 
dealt w ith th a t and I  now say th a t is a fact. 
Otherwise, they are charged, I  think, as fully as 

10 I  feel called upon to do. ”

15. The C ourt im properly charged the ju ry  as 
fo llow s:

(In  speaking of the photographs introduced in 
evidence.)

“ B ut it does not establish anything, gentle­
men, as to the m easure of liability  or the righ t 
of liability  in this case.”

W escott & W eaver,
20 Attorneys of P laintiff -

Appellant.

r endorsed]

Due and legal service of the w ithin 
notice and grounds of appeal, is hereby 
acknowledged.

30  Bleakly & Stockwell,
A ttorneys of D efendant and 

Respondent.
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JUDGMENT RECORD.

(F iled  Nov. 2, 1917)

N E W  JE R S E Y  SU PR E M E  COURT. 
Camden County.

A ncona P rinting Com- \ 
pany, Ì

W elsbach Company.

vs.

O n  P ostea. 
B leakly & S tock- 

well,
A ttorneys.

W elsbach Company, the defendant in this cause, 
was summoned to answ er unto Ancona P rin tin g  
Company, the p la in tiff therein, in an action a t law 20 
upon the following com plain t:

(Summons issued A pril 20, 1917.)

Plaintiff, Ancona P rin tin g  Company, a corporation 
of the state of New Jersey , says th a t:

1 . Oil M arch 7, 1914, p lain tiff and defendant exe­
cuted a lease, by which p lain tiff leased to defendant 
for one year from  the 30th day of June, 1915, certain  
p roperty  known as the Ancona P r in t W orks, lying 
between E llis S tree t and the D elaware R iver and be­
tween land form erly  of the Gloucester M anufacturing 
Company and M ercer S treet, in the city of Glouces­
ter, and also a trac t of land in  the same place, be­
ginning a t the southwest corner of K ing and Essex
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Streets, thence southw ardly fron ting  on K ing S treet 
180 feet, and extending thence w estw ardly between 
parallel lines of tha t width, 128 feet, more or less, 
to E llis S treet, a t the yearly  ren t of $10,000, payable 
quarterly  commencing on the 30th day of September, 
1915, and the paym ent of all taxes p roperly  assessed 
and levied upon the prem ises therein  leased, in ­
cluding one-half of all taxes fo r the year 1916. Said 
agreem ent being an extension of a p rio r lease made 

10 the 26th day of September, 1904, and a supplem ental 
lease made the 14th day of March, 1905.

2. D efendant’s rig h t of possession expired on the 
30th day of June, 1916.

3. D efendant w ilfully held over said prem ises a fte r 
the determ ination of its term  for a period of six 
months, and a fte r demand made and notice in w riting 
given for delivering the possession thereof by plain-

20 tiff.

4. P lain tiff claims at the ra te  of double the yearly 
value of the prem ises so detained fo r a period of 
six months, according to statem ent of claim annexed.

5. D efendant has not paid  the same.

6. A t the time herein stated  the defendant was and 
still is a  corporation of the state of New Jersey .

30 P la in tiff claims dam ages as $11,144.50, w ith in­
te re s t from  Jan u a ry  1,1917.

W escott & W eaver,
L , Attorneys of Plaintiff.
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ST A TEM EN T OF CLAIM.

W elsbach Company,
To-—Ancona. P rin tin g  Co.—Dr.

Rent, Ju ly  1st, 1916, to Dec. 31st, 1916,
6 months, $5000. x 2, $10,000.00

P roportion  of taxes, Ju ly  1st to Dec. 31,
1916, %  of $2,289 x 2, 2,289.00

$12,289.00 10
Less p roportion  of taxes paid  6 months, 1,144.50

Amount due $ 11,144.50

W escott & W eaver, 
Attorneys of Plaintiff.

(F iled  A pril 21, 1917)

The defendant, a corporation, having an office and 20 
place of business at Gloucester City, county of 
Camden, state of New Jersey, answering the* said 
plaintiff, says:

1. I t  adm its the allegations in this parag raph .

2. The statem ents in this p arag rap h  are denied.

3. The statem ents in this p arag rap h  are  denied.
30

4. I t  denies th a t the p lain tiff is entitled to recover 
from  the defendant double the yearly  value of the 
said prem ises fo r the period named, or any p a r t 
thereof.

5. I t  adm its the allegations in th is parag raph .
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6. I t  adm its tlie allegations in th is parag raph .

7. D efendant denies tha t p lain tiff is entitled to re ­
cover the sum of $11,144.50, mentioned in the com­
plaint, or any p a r t thereof.

F irst D efense :

The com plaint does not set fo rth  a legal cause of 
IQ action against the defendant.

Second D efense :

Upon the expiration of the w ritten  lease between 
the p lain tiff and the defendant, mentioned in p a ra ­
graph  1 , of the complaint, defendant became and 
the reafte r rem ained a tenant a t will of the plaintiff 
up to December 31, 1916, when it vacated the said 
prem ises, and was in lawful possession of said prem ­
ises during said period.

2Q B leakly &  S tockwell,
Attorneys for Defendant.

(F iled  May 10, 1917)

This case was tried  before H onorable F ran k  T. 
Lloyd, with a ju ry , a t the Camden Circuit, on October 
first, nineteen hundred and seventeen.

The ju ry  rendered a general verdict against the 
p lain tiff and in favor of the defendant, w ith costs 
fo r the defendant.

30 W hereupon it is adjudged th a t the com plaint of 
the p lain tiff be dismissed, and th a t the defendant 
recover of the plaintiff, its costs, which are taxed 
a t thirty-nine dollars and ten cents.
Costs $39.10.

Judgm ent entered October 4,1917.
W m . S. G u m m e r e , C . J .
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I, W illiam  C. Gebhardt, clerk of the Suprem e 
Court of the state of New Jersey , do certify  th a t the 
foregoing is a true  copy of the notice of appeal and 
also a copy of the judgm ent entered in the above- 
stated  cause as the same rem ains on file and of 
record in my office.

In  testim ony whereof I  have set my hand and the 
seal of said court a t Trenton, this tw enty-ninth 
day of October, A. D. nineteen hundred and seven­
teen. 10

(Seal)-
W m . C. G e b h a r d t , 

Clerk.

20

30
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TESTIMONY.

N IW  JE R S E Y  SU PR E M E  COURT. 
C a m d e n  C o u n t y  C ir c u it .

10

A n c o n a  P r in t in g  C o m ­
p a n y ,

vs.
W e l sb a CH C o m p a n y .

A ction at L aw .

Septem ber Term , 1917.

A p p e a r a n c e s  :

20 For the plaintiff: W escott  & W eaver , E sqs.
F o r th e  d e f e n d a n t :  B l e a k l y  & S t o c k w e l l , E sq s .

Before L loyd , J., a n d  a  Ju ry .

T H E  CASE FO R  T H E  P L A IN T IF F .

(Mr. W eaver opens the case for the plain tiff to 
the jury .)

(Mr. Stockwell opens the case fo r the defendant 
to the jury .)
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Mr. W eaver: I  offer in evidence a lease bearing 
date the 26th day of Septem ber, 1904, between the 
Ancona P rin tin g  Company and the W elsbach Com­
pany.

The C ourt: F o r w hat period!

Mr. W eav er: F o r a period expiring the 30th day 
of June, 1915, executed under the common s e a l ------

10
The C ourt: Is  there any dispute about the lease!

Mr. Stockwell: No.

The C o u rt: Let it be offered.

Mr. W eag er: I  w ant to get it on the record.

The C ourt: Your whole lease is on the record ; 
you need not make any recitals of it. L et it be ad- 2q 
m itted.

Mr. W eav er: Then I  offer in evidence three leases.

The C o u rt: W hat is the next one!

Mr. W eaver: The next one is a lease dated the 
14th day of March, 1905.

The C ourt: The p lain tiff to the defendan t! - q

Mr. W eaver: The plaintiff to the defendant.

The C ourt: To w hat tim e!

Mr. W eaver: To the 30th day of June, 1915.
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The C o u rt: F o r w hat prem ises ?
Mr. W eaver: F o r p a r t of the same prem ises; and 

lastly  a supplem ental lease dated the 7th day of 
March, 1914, between the same parties, commencing 
on the 30th day of June, 1915, and expiring on the 
30th day of June, 1916.

(Said leases are  m arked respectively E xhibits P I , 
P2, and P3.)

The C ourt: The last lease covers the other two 
properties?

Mr. W eaver: Covers both properties, yes.

The C ourt: And the ir price fo r the ren ta l was 
the same as the action now brought?

Mr. W eaver: Yes.

R oy M. S n y d e r , sworn.

By Mr. W eaver:
(,). Mr. Snyder, I  show you a notice and ask you 

if th a t is a copy of the notice you served ?
A. Yes.
Q. Who did you serve it on?
A. Mr. Sidney Mason, president of the W elsbach 

Company.
30 Q. W here?

A. Gloucester City, New Jersey , a t the W elsbach 
Company.

Q. W hen?
A. Ju ly  7, 1916.
No cross-examination.
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Mr. W eaver: This notice is offered in evidence.

(Said  notice is m arked Exhibit P4.)

Mr. W escott: T hat is the notice to deliver the 
property , is it?

Mr. W eaver: Yes.

Mr. W eaver: 1 w ant to call on the other side for 
the le tters dated Septem ber 24, 1915, signed by Mr. 
Oswald C h ew ------

Mr. B leakly: Use it ;  go ahead; pu t your copies 
in.

Mr. W eaver: I offer in evidence a le tte r dated 
Septem ber 24, 1915, addressed to Sidney Mason, 
president, signed by Oswald Chew, secre tary ; a 
le tte r dated December 23, 1915, addressed to Sidney 
Mason, president, signed by Oswald Chew, secre­
tary . The next is Jan u a ry  22, 1916, addressed to 
Samuel T. Bodine, signed by David S. B. Chew; 
the next is dated M arch 3, 1916, addressed to S id­
ney Mason, president, signed by Samuel B. Scott, 
secretary  pro  tern. The next is dated June 13, 1916, 
addressed to  Sidney Mason, president, signed 
Samuel B. Scott, secretary. The next is dated June 
30, 1916, addressed to E. G. C. Bleakly, signed by 
Samuel B. Scott. Now, I  will offer in evidence the 
proceedings in the D istric t Court of the city of 
Camden, certified under the seal of the clerk and 
dated the 22nd day of September, 1917; th a t is the 
date of the clerk ’s certification.
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(Said la st exhibit is m arked E xhibit P5.)

Mr. Stockwell: I t  is understood th a t the w rit of 
certio rari which was issued in this court comes m 
as p a r t of th is record, is th a t correct ?

Mr. W eaver: I  have no objection to the w rit of 
certiorari.

10 Mr. Stockwell: I t  is in the p rin ted  book we have 
h e re ; we can take it out and pu t it in.

M r. W eaver: W e can agree on that.

The Court* I t  is adm itted th a t the defendant re ­
mained in then until the 30th day of December fol­
lowing?

Mr. Stockwell: Yes, we adm it th a t we remained, 
oc\ but not under the statem ent of facts as given y r. 

W eaver.

The C ourt: I  don’t mean th a t; I  m ean ju s t simply 
th a t you were there in possession.

Mr. Stockwell: Yes.

M r W eaver: Mr. Stockwell, will you adm it th a t 
the taxes for the year 1916 were $2289 and th a t you

30 paid them?

Mr. Stockwell: Yes.

The C ourt: Is  it agreed, gentlemen, th a t the fa ir  
value is the term  of the lease, the term s of the lease? 
The p lain tiff seems to re s t it upon the theory  th a t
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the term s of the lease which you had already fixed 
was the fa ir  ren ta l value of the property . Is  there 
any criticism  on that, any controversy on it?

Mr. Stockwell: Well, the whole scrap has been 
over w hat was the fa ir  ren ta l value of the property .

The C ourt: Now, on the ir theory, they seem to ac­
cept your contention, th a t is to say, th a t the p ro p ­
erty  is not w orth more than you have been paying, jq

Mr. Stockwell: T hat would seem to be indicated 
by their declaration.

The C ourt: Yes, and you accept that, do you?

Mr. Stockwell: Well, no.

The C o u rt: You think it ought to be more?

Mr. Stockwell: No, if we get down to th a t we say ^0 
less, but we hard ly  think th a t is in issue here.

The C ourt: No, I  am try ing  to make progress in 
the ca se ; I  suppose the plaintiff m ust show w hat the 
value is, and I  was try ing  to determ ine w hether or 
not you adm it th a t that.is. a fa ir  value, the ren ta l you 
had been paying?

Mr. Stockwell: No, we don ’t adm it that.
30

The C o u rt: Do the taxes figure in it a t all, Mr. 
W eaver, except as a reduction?

Mr. W eaver: I t  is p a r t of the ren ta l value.
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The C ourt: Yes, I  understand, hut if they paid  it 
it is out, isn ’t it—you can ’t recover it again?

Mr. W eaver: No, because we give them  credit 
fo r paym ent—th a t is, double the am ount of the 
taxes would be twice the amount.

The C ourt: I  see w hat you m ean; $10,000 plus 
the taxes is the ren ta l value ?

10 .
Mr. W eaver: Yes.

D avid  S. B . C h e w , sw o r n .

By Mr. W eaver:

Q. Mr. Chew, where do you live?
A. 19 South 21st S treet, Philadelphia.

20 Q. A nd are  you connected with the Ancona P r in t­
ing Company?

A. Yes, sir.
Q. How long have you been connected with the 

Ancona P rin tin g  Company ?
A. T h irty  years.
Q. And in w hat capacity?
A. Secretary, trea su re r and president.

The C ourt: J u s t  a moment, gentlemen, don’t some 
30 of these le tters here indicate an offer of a higher 

sum than the ren ta l th a t had been paid?

Mr. Stockwell: Yes.

The C ourt: Well, why is this controversy over 
the value?
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Mr. Weaver: That is the only purpose this wit­
ness is being offered for.

The C ourt: Well, I  supposed so, but if the other 
side were willing to pay more surely this admission 
of its being w orth less ought not to be the subject of 
criticism. Well, go on, if you cannot agree.

Q. Are you acquainted with the Ancona Printing 
works in Gloucester? 10

A. Yes, sir.
Q. Have you been engaged in the past few years 

in the ren ta l of property , both real p ro p erty  and 
house p roperty  in the city of Gloucester?

A. \e s .
Q. Now, w hat mills in the city of Gloucester have 

you rented and had charge of?
A. (j'oucester Iron Wmks and Gloucester Ging­

ham MiJ'fi.
Q. And this plant ? 20
A. And this plant.

The C ourt: Gentlemen, I suppose if these figures 
run  ur.) much above tins am ount the declaration may 
be changed. Go on,

Q, W nat in your judgm ent, Mr. Chew, is a fa ir 
annual ren ta l of the A pr na P rin tin g  wo W; for the 
year 1916?

Mr. Stock well: I object to that on the ground that 30 
it is immaterial and irrelevant to this issue.

The Court: The objection is not sustained.

(Exception noted fo r the defendant.)

A. $15,000 to $20,000.
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Cross-examination.

By Mr. Stockwell:

Q. I t  is considered to be w orth more than had 
been paid by the W elsbach Company theretofore?

A. V ery much, yes, sir.
Q. Hav-e you rented it since the W elsbach people 

got ou t!
10 A. No, sir.

Q. H ave you rented it a t any figure since they 
got out?

A. No, sir.
Q. H aven’t you tried  to get a tenan t fo r the 

p roperty  since they left the prem ises?
A. I  have.
Q. And you have advertised extensively in P h ila ­

delphia papers fo r th a t purpose?
A. I  have advertised  it.

20 Q. And the premises are vacant at this time ?
A. Yes.
Q. And they have been vacant ever since the W els­

bach Company le ft the property?
A. Yes, sir.
Q. $5,000 in cash was tendered to you a t your 

office in Philadelphia on December 30, 1916?

(Objected to as not cross-exam ination.)

30 (Objection sustained.)

Mr. Stockw ell: I t  has already been a d m itte d ------

The C ourt: The objection is sustained.

Mr. Stockwell: May I  make this suggestion? It 
has already been adm itted a t the suggestion of the
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Court th a t the taxes were paid. I  think I  have a 
righ t to examine th is witness w ith reference to it.

The Court : The objection is sustained.

Mr. Stockwell: He has not been asked th a t ques­
tion because it was adm itted in advance.

The C ourt: You cannot go beyond his direct ex­
am ination. 10

Mr. Stockw ell: We ask an exception.

Q. T he-tax  money for 1916, th a t was paid by the 
W elsbach Company, has not been refunded, has it?

A. W hat?
Q. H as the money paid by the W elsbach Com­

pany fo r the taxes fo r the year 1916, th a t is, for 
the six months from  June  30th to December 30th, 
1916, been refunded by you to the W elsbach Com- 20 
p any f

A. They didn ’t pay th a t money to the company.
Q. I  d id n ’t ask you that.
A. They have made no claim fo r it and it was not 

due them.
Q. H ave you paid  the company th a t money, the 

W elsbach Company?
A. C ertainly I  h aven ’t paid it.
Q. T hat is an an sw er; th a t is all.

The C ourt: Gentlemen, I  don ’t w ant to be m is­
understood in my ruling on Mr. Chew’s testim ony; 
I  was only ru ling on the objection th a t was made, 
not on the question of his competency. No objection
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was made on the ground of competency. I  was only 
ru ling on the question of relevancy.

Mr. Stockwell: We stated  our objection ju st as 
we intended.

The C ourt: Yes, I  did not w ant any confusion to 
exist in counsel’s mind.

10 P L A IN T IF F  R E ST S.

Mr. Stockw ell: I f  your H onor please, we w ant to 
move fo r a non-suit on several grounds.

1. There is no evidence before the C ourt to show 
the au thority  of Samuel B. Scott to serve the de­
m and fo r possession under date of Ju ly  6, 1916, and 
no evidence to show his au thority  to execute any such

20 demand.
2. There is no evidence to show th a t the defend­

ant held over wilfully, or th a t any such holding 
over was intentional and knowingly and wilfully 
wrongful.

3. The paym ent of t a x e s ------

The C ourt: L e t’s see the notice of Ju ly  6th.

Mr. Stockw ell: The paym ent of taxes and the ac- 
30 ceptance and retention of the benefit thereof by the 

p lain tiff is a recognition by the p lain tiff of the re ­
lation of landlord and tenant between the parties, 
and a w aiver of any rig h t in the p lain tiff to sue for 
the penalty  under the statute.

The Court : I  don’t quite catch that.
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Mr. Stockw ell: I  will elaborate on these, if your 
H onor please, if you would like to have me.

The C o u rt: As I  gather, the testim ony shows th a t 
the defendant paid  the taxes fo r 1916?

Mr. Stockwell: Yes, it was a p a r t  of the rental.

The C o u rt: A  purely  voluntary  paym ent as fa r  as 
this evidence discloses. jq

Mr. Stockwell: Well, we consider otherwise and 
I  will argue th a t to your H onor in a few moments.

4. P lain tiff cannot accept and re ta in  any money 
fo r the use and occupation of the prem ises and a t 
the same time sue fo r the penalty  under the statu te.

5. I t  is shown by the introduction of the record  of 
Camden City D istric t C ourt and the record of the 
Suprem e C ourt insofar as it re la tes to the w rit
of certio rari g ran ted  therein, th a t a certio ra ri was 2'q 
allowed by Justice G arrison to the Suprem e C ourt to 
review the judgm ent of the Camden City D istric t 
Court, which of itself shows th a t there was a doubt 
as to the law w ith respect to the au thority  of the 
secretary  to bind the company by the service of the 
notice in question.

6. U nder the term s of the 1904 lease, which was the 
last preceding lease and which lease was adopted in 
all its term s w ith the exception of the am ount of 
ren ta l and te rm  by the last lease I  say th a t lease, it 
was provided th a t the defendant W elsbach Company 
had a righ t a t the term ination of th a t lease to  re ­
move all fixtures which had been placed by them  on 
the prem ises w ithin the period of any of these leases, 
and there is no showing th a t the reten tion  of the 
prem ises by the defendant was more than  was
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reasonably necessary fo r the removal in question. 
I t  is not- shown—there is no ev idence---- -

T he1 Court : I  w ant to get in my mind clearly the 
points you are m aking.

Mr. Stockwell: There are quite a num ber of 
them.

10 The Court: I understand; T am trying to follow 
them but I want to get them clear as we go along.

Mr. Stockw ell: May I  take them up seriatim  as 
soon as I  get them  on the record?

%
The C o u rt: All right,

Mr. Stockwell : So-1 won’t forget them, because 
some of-these are in-my mind and not on paper. Next, 

20 there is absolutely no evidence adduced bv the plain­
tiff to show a wilful holding over by the defendant 
after the expiration of the lease and after the; ser­
vice of any demand for possession under the statute; 
that the word wilful in the statute means that the 
defendant must have held over intentionally and 
knowingly, wilfully, wrongfully.

Next, the plaintiff cannot recover in this action 
unless it shows that the holding over was wrongful, 
and more than that it must show that it was with the 

30 knowledge that it was wrongful, and virtually that 
it is a quasi-criminal complaint'against the defend­
ant; I think that covers it all, your Honor. A tenant 
is liable only where there is clear contumacy in the 
tenant; if there is any doubt, about it the tenant is 
not liable for the penalty.

The C o u rt: W hat au thority  is that?
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Mr. Stock-well: I will give them to yon, your 
Honor, in just a minute ; I have the authorities right 
here: If the defendant had any fair ground of de­
fence, and that defence was bona fide taken; defend­
ant was not subject to the'penalty. I think that 
covers them all. Now, if your Honor please, first on 
the question of the authority of Mr. Scott. We con­
tend that the mere signing of a demand, “ Ancona 
Printing Company by Samuel B. Scott, secretary,” 
does not show authority on the part of the secretary 10 
to make the demand or to1 serve the demand.

The Court: Just a moment; ought that not to 
be cleared up, Mr. Weaver?

Mr. Weaver: That had the seal of the company on.

The Court: Well, that may be, but it is a very 
simple matter, is it not, to establish-----

20
Mr. Weaver: Yes, we have here the same proof 

as the Supreme Court determined that on.

Mr. Stockwell: We say there is no inherent 
authority in the secretary of a corporation to make 
such a demand or to serve such a demand; there 
must be-express authority conferred and that must 
be proved. In the next place this Landlord and 
Tenant Act, your Honor, insofar as it relates to this 
particular proceeding,, is taken verbatim from an 30 
old statute in England, 47 something—I will give it 
to your Honor—taken verbatim, and under the cases 
in England it is absolutely necessary that the plain­
tiff in order to recover under that statute shall bring 
his case clearly within the terms of the statute, be­
cause it is a penal action, and it is not an action
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for the recovery of the value of the prem ises. I t  is 
held in those cases tha t the w ord wilful means more 
than intentional holding over, it means th a t the hold­
ing over was w rongful in the first place and th a t the 
tenan t knew it was wrongful.

The C ourt: W hat is the citation there in 75 and 
77 in the s tatu te  there—it is in the notes here !

10 Mr. Stock well: Your Honor will not find any New 
Jersey cases on the subject.

The C ourt: I t  is in the notes—w hat pages!

Mr. Stockw ell: Yes, but it does not touch this.

The C ourt: I  know, hut I  would like to look a t 
them. W on’t  you tell me w hat they a re ; you have 
them righ t there before you!

20 ,  .
Mr. Stockwell: Oh, yes, I  understand ; I  thought

you w anted me to produce them. The first one is
21 Law.

The C ourt: No, 77 Law.

v Mr. Stockwell: 75 A tlantic, 4552; 77 Law, 365.

The C ourt: Is  this Ivins vs. Iv ins!
30 Mr. B leakly: W hich one, 77!

The C ourt: Yes.

Mr. Stockwell: No, H aurand  vs. Schorb, 77 Law, 
365. I  don’t think your H onor will find either of
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those cases bearing upon the subject. On the other 
hand here is an authority which shows that the 
statute here is the same statute as the old English 
statute. There is one case in England on that statute 
and that is directly in point. In the case in ques­
tion, which is taken from 5 Esp., page 203, etc., 
which is Wright vs. Smith, there the plaintiff owner 
sued under this statute. The plaintiff showed that 
the term according to a written lease expired, that 
it gave notice to the defendant, the tenant, to get 10 
out, the tenant did not get out, he held over, and 
that.the plaintiff had to bring ejectment proceedings 
to get him out, and did bring ejectment proceedings, 
got him out by a judgment of the Court, ouster pro­
ceedings. Then he stopped and he came up before 
the Court on his facts. The Court held as follows— 
there is a lot of talk here by various counsel as there 
always is in these cases—and then the Judge, Lord 
Chief Justice MacDonald, delivered the opinion of 
the Court, and after stating the case said, “ The ques- 20 
tion therefore is whether an action under these cir­
cumstances is maintainable. The title of the act is to 
prevent frauds committed by tenants, but the act 
would never be meant to apply to a case where no 
fraud was intended and where the resistance to pos­
session was under a fair .claim of right. The true con­
struction of the act appears to be that Where there is 
clear contumacy in the tenant he shall be within the 
penalty of the act, for if there is any doubt, if he had 
any fair ground of defence and that defence was bona 30 
tide taken, it would be a hard construction to subject 
him to a penalty, for so it is called in the act, for a 
fair assertion of his title.” The Court goes on to 
say, “ Was there any contumacy here?” and says, 
no, there was none shown. Now, there is a very 
pertinent suggestion by counsel which seems to have
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been adopted by the Court; lie said that to consti­
tute a wilful act it must be wilful at the time it was 
done; there could be no wilful holding over wrong­
fully while a doubt was existing in point of law. Now, 
if there were* no other point in the case on which we 
could rest this motion, we could safely rest it on the 
point that Mr. Scott, as we claim, was not author­
ized to make the demand and that Justice Garrison 
of the Supreme Court, as shown by the writ offered

10 in evidence, certified that there was doubt about that 
point of law, certified it to the Supreme Court for its 
determination. But that is only one element in the 
the case; if your Honor will look at the lease you 
will see we have the right to remove our fixtures. 
There is no showing here that more than a reason­
able time was taken to do that. Beside, the burden 
is on the plaintiff to bring himself within the act; 
he is the one to prove wilful conduct.

20 The Court: What have you to say as to these pre­
liminary letters which show clearly the purpose on 
the part of the plaintiff to require possession of the 
property!

Mr. Stockwell: They show no more, your Honor, 
than that upon their contention we intended to re­
main,

The Court: I see a book here; has that those 
30 letters inf

Mr. Stockwell: Yes.

The Court : If you have one to spare, you might 
let me have that. Don’t you think there would be a 
state of wilful mind tfiat could be inferred where
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it is shown that a tenant after the expiration of his 
term and in defiance of communications of various 
sorts and particularly a notice to that effect—don’t 
you think a jury might he permitted to conclude that 
there was a wilful refusal to vacate?

Mr. Stockwell: I don’t think any such inference 
could he drawn in the first place, your Honor, and 
I don’t think the jury has the right to infer; I think 
it is up to them to prove. jq

The Court:- W hat would he evidence in your mind 
tha t would be required to establish wilfulness?

Mr. Stockwell: That is a burden for the plaintiff 
to prove, and I don’t think it is possible for them to 
prove it. Your Honor will see right here that there
ahe no cases on this subject----- your Honor can look
through the books in England and elsewhere, and this 
is the only case on the subject; you can scratch the 20 
law bare and you will not find a case where con­
viction has been had under this act.

The Court: That does not get me very far with 
an answer to my question.

Mr. Stockwell: Your Honor would not want me 
to show you how they could prove that my own client 
committed a fraud, would you?

30The Court: Oh, 110. What is the letter that pre­
cedes this letter of Mason of October 6, 1915?

Mr. Bleakly: It is not in evidence in the case, your 
Honor; it is in the book, but they did not offer- it 
in this case.
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The Court: Is the letter of October 6, 1915, of­
fered, to Ancona Company from Mr. Mason?

Mr. Bleakly: No, it wasn’t offered.

The Court: Well, have you said all you wanted to?

Mr. Stockwell: I  stated the points, your Honor;
I can elaborate on those if you wish me to do it.

The Court: The first point made was that the 
notice did not come from the company?

Mr. Stockwell: That there was no showing that 
there was any authority to serve it and the law re­
quires that it shall be made and served by the land­
lord or by its officer or agent thereunto lawfully 
authorized.

20 The Court: Mr. Weaver, what have you got to say 
on this question?

Mr. Stockwell: I might say this, your Honor, that 
no matter what Mr. Scott might testify to now it 
wouldn’t change this fact, that the very certification 
by Justice Garrison to the Supreme Court that there 
was a doubt upon the testimony which he gave before 
on a question of law, was sufficient justification for 
 ̂retaining possession, apart from anything else. He 

30 might testify now to the same facts or other facts, 
but it wouldn’t change the mental attitude of the 
plaintiff at that time with respect to this notice.

The Court: I don’t quite get the point of that 
objection. I do not see how Judge Garrison’s ruling 
on the regularity and sufficiency of these proceedings
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to get possession as a technical matter could bear 
upon the wilfulness of the defendant in holding over.

Mr. Stockwell: As your Honor knows, certiorari 
cannot be granted by a Justice of the Supreme Court 
unless there is a doubt upon the facts or the law in­
volved; then he certifies it to the Supreme Court 
for them to resolve that doubt in some way or 
another. It is upon a technical matter usually.

10
The Court: But that is a technical matter in that 

proceeding, not some other proceedings.

Mr. Stockwell: Yes, but that is the same notice 
as in this proceeding.

The Court: No, I am not dealing with that at all;
I am calling attention to the fact that Judge Garri­
son’s ruling, as I gather it, was upon some suf­
ficiency of proceedings in a landlord and tenant 20 
judgment which is obtained in the District Court. 
That does not deal at all with the good faith of the 
defendant; it simply deals with the legal rights of 
the parties, the right to hold the possession of the 
property. Now, in determining, if you please, that 
there was evidence that the demand and affidavit I 
think you read, wasn’t it, the affidavit made by 
Scott------

Mr. Stockwell: Well, the demand was part of the 30 
affidavit, but it is the demand back of the affidavit 
that was the point in dispute, and so Mr. Weaver 
has already outlined to the jury.

The Court: I did not so understand; I understood 
the point before Judge Garrison was whether the
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affidavit made in that ease was sufficient upon which, 
tobase"the proceedings, and Mr. Scott had sufficient 
authority from his company to take the step he did, 
bring the action.

Mr. -Stockwell : I can clear that up in just a 
minute, if your Honor will permit me to explain 
how this thing came about. Under the landlord and 
tenant proceedings in order to oust the defendant, 

IQ the tenant, he must have shown first the service of 
a demand for possession, in other words, this or some 
other demand. We challenge the sufficiency of that 
demand and we challenge it in this way, that it was 
embodied in the affidavit, the moving affidavit of the 
plaintiff forming the starting point of the landlord 
and tenant proceedings, which is the jurisdictional 
fact in the case, because, as your Honor knows, you 
cannot certiorari to the Supreme Court under land­
lord and tenant proceedings except upon a juris- 

2() dietional point, and that was the jurisdictional point, 
that it was based upon the moving affidavit; that one 
essential part of that affidavit was that there was a 
certain demand served by the plaintiff. We said 
that demand was not sufficient, and we produced the 
testimony of Mr. Scott himself given at the trial be­
fore Justice Garrison, and Justice Garrison said 
there was a doubt about it, and granted the certiorari. 
That is the very point in issue. This was the only 
demand considered by the Court.

30 The Court: Let me see the demand, will you! I 
understood it was an affidavit.

Mr. Weaver: Well, it was an affidavit too; the 
affidavit was involved.
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The Court: (After examining paper) Well, Mr. 
Weaver, it does appear, though, that there was quite 
considerable evidence in that case that is not in this.

Mr. Weaver: Our answer to that is, that in such 
a record in the District Court as in evidence there, 
the Court decided that they were trespassers, that 
it is. res adjudicata in this case. We have offered 
evidence here in record that shows conclusively 
Scott’s authority, because the Supreme Court said 10 
his authority was sufficient. Now, it is not necessary 
to put Scott, on the stand to prove all that was testi­
fied to in the former case, because that is res adjudi- 
cata in this case.

Mr. Stockwell: If there was a wrongful verdict 
by the jury in that case, we had no remedy in that 
action; we had to go at it in another way. Now, m 
reference to that case, this case shows if there is 
any doubt upon any proposition involved, and if the 20 
defendant fought it out on the assumption that he 
was right and he did it bona fide, then there can 
be no recovery of penalty in this case. The very 
fact that Justice Garrison certified that there was a 
doubt gives us a clean bill of health oil the question 
of doubt; it itself shows we were defending that with 
a fair claim of right; therefore, there could be no 
wilful, fraudulent holding.

The Court: I don’t gather any such result from 30 
any such ruling. It is undoubtedly true that a man 
may act in good faith upon a supposed legal right 
which does not exist; it is also true that he may set 
that up to somebody and not mean it.

Mr. Stockwell: But there is no right to assume 
anything like that; that must be proven.
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The C ourt: T hat depends on proofs: Now, if it 
appear in the case tha t a man has been notified to 
vacate a p roperty  th a t belongs to another, he has 
previous knowledge repeatedly  given him th a t no 
extension of time would be allowed and th a t person 
still in defiance of such demand by the owner insists 
on rem aining in possession, does not th a t become a 
ju ry  question to determ ine w hether or not he is act­
ing in good fa ith  on any supposed legal right, or 

'iy- w hether he is acting a rb itra rily  and in violation of 
the rights of his landlord ?

Mr. Stockwell: W e think, sir, th a t the law is 
d irectly  to the contrary.

The C ourt: I  think there should be more proof 
on the question of S co tt’s au thority  in this case.

Mr. W eaver: Then I  ask to pu t him on the stand.
20 •

The C ourt: All r ig h t; it m ay be offered fo r tha t 
purpose.

Mr. Stockwell: I  object to the C o u rt’s opening 
the case.

The C ourt: Well, Mr. Stockwell, the courts never 
foreclose a .case  where the effect would be an in­
justice.

30
(Exception noted for the defendant.)
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Samuel B. Scott, sworn.

By Mr. W eaver:

Q. Mr. Scott, w hat office do you hold in the Ancona 
P rin tin g  Company?

A. Secretary.
Q. And have you the m inute book of th a t company 

with you? 10
A. I  have the m inute book, yes.
Q. W ill you tu rn  to the m inutes of June  12th, and 

tell us w hat happened a t th a t m eeting in respect to 
the W elsbach Company? W on’t you read  the whole 
m inutes?

The C o u rt: Only so fa r  as it applies to this ques­
tion.

A. “ Moved by Mrs. Chew, seconded by Miss 20 
Brown, th a t the company refuse to purchase any 
p roperty  belonging to the W elsbach Company and 
the W elsbach Company be notified th a t the sprinkler 
system  belongs to the Ancona Company, and W els­
bach Company be given notice to vacate im m ediately 
a t the end of the term  of their lease. C arried .”  June 
12,1916, is the date of the minute.

The C o u rt: Is there a copy of th a t anywhere tha t 
can be used w ithout the book ? 30

The W itness: In  the evidence, I  believe in the 
paper book.

Mr. W eaver : Yes, there is a copy in the book 
there.
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Mr. Stockw ell: There ,is a lot of testim ony pro 
and eon, your Honor, but we are not try ing  the case 
in the D istric t Court now.

The C ourt: No, no, gentlem en; I  am simply avoid­
ing keeping the book here. I f  I  m ay look a t it, I  sup­
pose I  m ight be perm itted  th a t privilege. I  d id n ’t 
take down the minute in full.

10 Mr. Stockwell: There wras a statem ent by Mr. 
Scott in which he outlined his views and he has 
got th a t all mixed up in the same answer.

Q. Now, Mr. Scott, tu rn  to the m inutes of June 
30th.

A. “ June 30,1916. A special meeting of the board 
of directors of the Ancona P rin tin g  Company was 
held on F riday , June 30, 1916, a t eleven A. M., a t 
826 Commercial T ru st Building, Philadelphia, to con- 

20 aider m atters arising  out of the lease of the com­
p a n y ’s p roperty  to the W elsbach Company. The 
secretary  reported  a conversation between E. G. C. 
Bleakly, Esq., and Mr. D. S. B. Chew and Mr. Samuel
B. Scott. I t  was moved by Mrs. Chew, seconded by 
Mr. Samuel Chew th a t the following le tte r be s e n t: 
‘June 30, 1916. E. G. C. Bleakly, Esq., 317 M arket 
S treet, Camden, New Jersey . D ear S i r : ’ ”

The C o u rt: T hat is this le tte r of June 30th signed 
30 Samuel B. Scott?

The W itn ess : Exactly, verbatim , yes.

The C ourt: T hat is the one already  offered in 
evidence ?
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The W itness: Yes, “ I  have taken up with the 
d irec to rs” -------

The C o u rt: Oh, well, you need not read  that.

Q. Now, is th a t all ?
A. T hat is all.

By the C o u rt:
10

Q. W as there anything preceding that* anything 
earlier than that, Mr. Scott? W hat was the basis 
of these earlier le tters  w ritten  in 1915 and early 
in 1916, were they w ritten  by direction of the board 
of directors?

A. The le tte r of Oswald Che w, secretary, was w rit­
ten on the basis of a le tte r w ritten  to him  by the 
stockholders.

Q. W hat do you mean, the stockholders?
A. Well, I  m eant all the stock, with the exception 20 

of qualifying shares owned by Mrs. Chew and Miss 
Brown, mentioned here. They w rote a le tte r to the 
secretary  directing him to w rite the le tte r of Sep­
tem ber 23rd.

Q. W hat about the others?
A. I  will have to look back.
Q. Septem ber 24th, you mean, don’t  you ?
A. Septem ber 24th, yes.
Q. T hat is the lease offer?
A. Yes, the meeting of M arch 2, 1916—th a t is ju s t 30 

slightly p rio r—the le tte r from  the W elsbach Com­
pany signed by Sidney Mason, president, dated 
M arch 1, 1916, concluding as follows: “ U nder no 
conditions can we consider an extension of the p res­
ent lease of the Ancona P rin tin g  Com pany’s p ro p ­
erty  fo r a period of five years a t a ren ta l of $15,000
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per annum ,”  was read  and the secretary  pro tem  
was directed to send the following le tte r to the Wels- 
bach C om pany: ‘ ‘ Mr. Sidney Mason, president, etc. 
Your le tter of M arch 1st w ith regard  to the Ancona 
p roperty  has been received. We understand  th e re ­
fore th a t pu rsuan t to the rejection last autum n of 
our offer of a five year extension of the lease the 
W elsbach Company will vacate the prem ises by 
June 30th and shall act accordingly. Meanwhile 

10 certain  members of the board  of directors will visit 
the Ancona p roperty  probably this or next week.”

By the C o u rt:

Q. Now, how did th a t come to be sent !
A. A t the direction of the d irec to rs ; th a t is, the 

m inutes of the d irec to rs’ m eeting; “ the secretary  
pro tem was directed to send the following le tte r .”  
Then the minutes of Jan u a ry  21, 1916: “ Mr. David 

20 S. B. Chew subm itted an offer made on Jan u a ry  12th 
by Mr. Samuel T. Bodine, p resident of the IT. (1. I 
Company, of $200,000 in cash fo r the Ancona p rop ­
erty, and also the d ra ft of a reply m aking a counter 
offer of $250,000 payable $50,000 in cash w ith th irty  
years 6% sinking fund m ortgage, of $200,000. He 
was directed to forw ard  Mr. Bodine a copy of the 
le tte r of Ancona P rin tin g  Company to Sidney Mason, 
president of the W elsbach Company, dated Septem ­
ber 24, 1915, offering an extension of the lease for 

30 five years from  June 30,1916, a t the ren ta l of $15,000 
a year. The p roperty  is not fo r sale. ’ ’



Sam u el B. S co tta—C ro ss 39

Cross-examination.

By Mr. Stockwell:

X̂ . Mr, Scott, the le tte r of Septem ber 15th, I  think 
it is, 1915, contained an offer to lease the p roperty  
fo r live years a t $15,000 a y ea r; yon recall that, 
don’t  you!

A. I  think you mistake the d a te ; Septem ber 24th.
Q. Septem ber 24th? 10
A. Yes.
Q. T hat le tte r was pu t in evidence, w asn ’t it?
A. Yes.
Q. A nd the other le tters  which were w ritten  by 

you referred  back to tha t particu la r offer, d id n ’t 
they, and th a t offer stood open until June 30th?

A. T hat offer stood open until June 30th, yes.
Q. A nd did not it rem ain open until Ju ly  7th?
A. I  don’t know.
Q. As a m atter of fact, the Ancona Company was 20 

willing to lease the p roperty  to the W elsbach Com­
pany, was it not, righ t up until you began the posses­
sory action, providing you could agree upon term s?

Mr. W escott: I  object to this, if your H onor 
please; I  don’t see how it is cross-examination.

The C o u rt: This witness has been called to testify  
as to these m inutes and w hat was done in pursuance 
to them. I  suppose w hat is in the minds of the par- 3Q 
ties m ust be in ferred  from  either th e ir papers or 
the ir correspondence.

Mr. Stockw ell: He is called to prove his authority , 
as I  understand  it, th a t is the reason your H onor 
opened the case fo r the plaintiff. The questions I
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pu t would seem to me to  be directed to th a t end. I  
w on’t pursue th a t question if it is objected to, but I  
will ask another.

Q. W ill you please re fe r to the m inutes and show 
me the au thority  fo r the service of the dem and of 
Ju ly  7, 1916?

Mr. W escott: T hat I  object to ; if I  understand 
10 th is situation, your Honor, it  is th is : Mr. Scott is 

secretary  of this company, and as such secretary  he 
serves a notice on these people to quit and presum ­
ably th a t was righ t and lawful. There was an ap ­
plication made to Judge G arrison to review his 
power and au thority  to serve the notice. The Su­
preme Court said th a t from  the fact th a t he was 
secretary  of the company and such other facts as 
were before it, he might in the judgm ent of the ju ry  
have au thority  to serve th a t notice. Now, afte rw ard  

20 the question of his au thority  and the whole thing 
was threshed out in a court of record before a ju ry  
and Judge, namely the D istric t Court, and they 
settled th a t he had the authority . Now, how under 
the sun can we inquire into th a t question here in 
this case; it is difficult fo r me to see.

The C ourt: The old Duchess of K ingston case is 
au thority  fo r all these res ad judicata propositions. 
I t  is brought down to our presen t day. As I  recall 

BO th a t case it held th a t the judgm ent of a court of 
record of all m atters necessarily and directly  arising  
in  the case was conclusive on the parties in any sub­
sequent proceedings, but not those m atters which 
arose incidentally and were not essential to the case. 
Now, you see here all tha t it was necessary for Judge 
G arrison to hold in such a case was not th a t he had
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the authority , but th a t there was sufficient au thority  
shown to ju stify  the D istric t Court in believing th a t 
he had such au thority  to issue the notice and so on.

Mr. W escott: A nd th a t was done.

The C ourt i B ut we go a step fu rth e r in this case. 
You see, the proceeding there was to get possession 
of the p roperty  which disregarded  entirely  the 
motive with which the defendant might be holding it. 10 
In  the present action the proceeding is based en­
tire ly  on the theory th a t the defendant is a wilful 
wrongdoer, and th a t he is holding not simply w ith­
out legal right, but he is holding wilfully and with 
knowledge tha t he has no such right. So you see 
obviously the two issues are entirely  different, and 
what m ight be conclusive even if it were in the case 
as to one proceeding would not be decisive in the 
other. In  other words, the righ t being in question 
there, an adjudication of th a t would not establish 20 
th a t the holding over was wilful in this case.

Mr. W escott : Not necessarily, but the question 
here is if Mr. Scott had a righ t to serve this notice.

The C ourt: Yes, this is cross-exam ination of this 
witness to determ ine w hether he had, but the p ro ­
ceedings in th a t case do not preclude, indeed they 
do not touch the righ ts of the Court under the p res­
ent circum stances or the ju ry  to determ ine its  good 30 
faith.

Mr. W escott: Perhaps, your H onor, as I  look a t 
w hat you have said, don’t  quite catch the thought 
th a t is in my mind. The power of Scott to serve this 
notice and the au thority  of Scott to serve this notice
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was essential to the jurisdiction, was it not, of the 
D istrict C ourt! Now, the jurisdiction of the D istric t 
Court was estab lished; it asserted  it itself and found 
th a t Scott had the au thority  to serve this notice, and 
tha t was the very essence of the D istric t C ourt p ro ­
ceedings. I t  had no valid ity  a t all w ithout S co tt’s 
authority . T hat being so, why should we undertake 
to inquire into it here! I t  is already settled; there 
is an adjudication upon the point, an adjudication 

10 tha t is final.

The C ourt: Well, there cannot be any objection to 
supplem enting th a t proof.

Mr. W escott: Well, perhaps not, Now, that, I  
think, is all right.

Mr. Stoekwell: N ow,-m ay we have the question 
- repeated?

20
(Question repeated.)

The C ourt: T hat is your m inute of June 30th, as 
I  u n d ers tan d ; counsel w ants to see it,

(W itness complies.)

Q. In  th a t le tte r or in the minute which you 
adopted which embodies the form  of a  le tte r which 

30 you were going to send, you re fe r to the term s which 
you had laid down in the le tte r of Septem ber 24,1915, 
sent to Mr. Sidney Mason, president of the W elsbach 
Company, d id n ’t you?

A. Yes.
Q. And you »dated in th a t le tter th a t the term s of 

th a t le tte r were to stand, would not be changed, is 
th a t correct ?



S am u el B . S co tt— C ro ss 43

A. Yes.
Q. And th a t le tte r of Septem ber 24, 1915------

Mr. W escott: W hat has this got to do with Iris 
au thority? I  can ’t understand.

Mr. S tockw ell: Well, I  will show you in ju st a 
minute.

Q. W hat is the date of the le tter, Mr. Chew, which 10 
refers to the proposal fo r $15,000 X

A. Septem ber 24th.

Mr. Stockwell: W on’t  you let me have th a t le tter?

The C o u rt: I t  is in your book th e re ; it is the very 
first le tte r of this series, page 79.

Q. T hat le tte r reads like th is : 1 i Mr. Sidney Mason, 
president, W elsbach Company, Gloucester City, New 
Je rse y .”  This is Septem ber 24, 1915. “ D ear S ir : 20 
I  am directed by the Ancona Company to offer to the 
W elsbach Company an extension of the lease for 
five years a t a ren ta l of $15,000. This p roperty  is 
not fo r sale. Y ours very  tru ly , Oswald Chew. ”  T hat 
is correct, is n ’t it?

Mr. W escott: I  object; wliat dues he know about 
it?

Q. The le tte r of Septem ber 24th referred  to in th a t 30 
m inute is the le tte r I  have ju s t read?

A. Yes.
Q. V ery well; then the action of th a t m inute of 

.June 30th, was conditioned upon the term s of the 
le tte r of Septem ber 24, 1915, is th a t correct?

A. I  can only answ er by re fe rrin g  to the books, 
to the le tte r  and m inutes.,
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Q. Do you find any authorization there to make 
demand upon the W elsbach Company to quit the 
prem ises?

A. I  do in connection with the m inutes of June 
12th.

Q. I  am not asking you about in connection; I  am 
asking you about this p articu la r minute.

A. Yes, I  do.
Q. W here is it?

ID A. I  have read  it.
Q. T hat is all in your judgm ent th a t sustains tha t 

demand of Ju ly  7th?
A. T hat is all in those minutes.
Q. P lease refer to any other m inutes which gave 

you au thority  to serve th a t demand.
A. June 12, 1916.
Q. W hat p a r t of the minute?
A. “ It was moved by Mrs. Chew, seconded by 

Miss Brown, that the company refuse to purchase
20 any property belonging to the Welsbach Company 

and the Welsbach Company be notified that the 
sprinkler system belongs to the Ancona Company, 
and the Welsbach Company be given notice to vacate 
immediately at the end of the term of their lease. 
Carried. ”

Q, But you ju s t told me, I  believe, th a t the offer 
of a fu rth e r lease, fo r five years a t $15,000 a year, 
rem ained open until June 30,1915; is th a t correct?

30 rJ die C ourt: Mr. Stockwell, is not tha t a construc­
tion of their communications? I s n ’t tha t not for 
him, but fo r t h e ------

Mr, Stockwell: He is secretary  of the company.

The C ourt: Yes, I  understand, but if th e ir  com­
m unications were all in w riting, it is a construction 
of these le tters and not fo r the w itness to say.
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Mr. Stockwell: I f  your H onor please, my proposi­
tion is this, tha t there is no inherent au thority  in 
the secretary  to make a dem and under the statu te, 
th a t he m ust therefore show or someone else m ust 
show the authority , to make the demand.

The C ourt: T hat m ay be so, I  am not questioning 
that, but w hat I  am saying is th a t it is not fo r him 
to construe the w ritten  communications th a t have 
passed between the parties. IQ

Mr. Stockwell: Not, but I  am asking him if there 
is anything else in the m inutes other than w hat he 
has read  showing any au thority  in him as secretary  
to make th a t dem and of June 12th.

The C ourt : T hat is a p roper question, but not the 
question you asked.

The W itness: I  find nothing fu rth e r than  w hat I  2Q 
have already read.

Q. U nder your by-laws I  believe the company was 
managed by a board of directors ; you have by-laws 
there, haven’t you? Ju s t read  the section governing 
that.

A. I  have here the act of incorporation and the 
by-laws.

The Court : I  do not see why this le tte r of October 3Q 
6, 1915, is no t offered in evidence; if it is intended 
to get the state of mind of these parties as to this 
p roperty , it seems to me all their communications 
ought to come in.

Mr. W escott : I  don ’t know w hat the le tte r is.
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The C o u rt: T hat is the one in which the company 
says th a t they have no in terest in the p roperty  ex­
cept from  the standpoint of purchase, away hack in 
October, 1915.

Mr. W escott: Well, pu t it in evidence; I  haven ’t 
seen the le tters, but th a t is evidently an im portan t 
letter.

10 By Mr. Weaver:

Q. Mr. Scott, you got th a t le tter, the le tte r ot 
October 6th?

The C o u rt: Well, you can do it in the same way 
you did the o th e rs ; you used the book for it.

Mr. W ea v er: Then we offer in evidence here the 
le tte r of October 6th, addressed to Ancona P rin tin g  

20 Company signed by Sidney Mason, president.

Mr. W escott: W hat does the le tte r say?

Mr. W ea v er: (Reading) ‘‘D ear Mr. Chew : Your 
favor of the 24th ultimo received: I f  the Ancona 
p roperty  which we are now occupying is not for sale, 
we are w ithout fu rth e r in terest, as new buildings are 
now under construction, which make it no longer 
necessary for us to consider a fu rth e r lease M the 

on prem ises. In  le tte r of Septem ber 18th, we invited 
a counter-offer of sale of the prem ises, but owmg-to 
the action we have now taken we are w ithout in ­
te rest in considering the purchase of the propeit> 
above the figure of offer in our le tte r of June 30tli, 
last. Should you care to reconsider same we shall 
be glad to hear from  you p rio r to the first proximo,
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on which date we desire our offer to be considered 
w ithdraw n. Y ours very truly, Sidney Mason, p resi­
d en t.”

Mr. Stockw eil: May I  ask w hether this constitutes 
all the correspondence now between the parties,
Mr. W eaver ?

M r.W eav er: No.

Mr. Stockweil: W hy not pu t them all in ! H is ^  
H onor said he would like to have all the correspon­
dence in ; le t ’s have it all in.

The C ourt: No, I  did not say I  would like to ; I  
said I  did not see why it w asn’t all pu t in.

Mr. Stockw eil: Then we will ask them  to pu t it all 
in.

Mr. W eaver: We think th a t is the only le tte r th a t ^  
has any im portance.

Mr. Stockweil: I  w ant you to produce any other 
le tters which were had between these parties as to 
the ren ting  and sale of the prem ises.

Mr. W eaver: I  object to th a t; you can ’t get it in 
our case.

The C ourt: I  cannot p reven t counsel asking the ^  
w itness to produce some le tte rs ; he can do th a t in 
court or any time.

The W itness: No.

Q. W ere there any other le tters?
' A. D uring w hat period of time?
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Q. D uring the year 1915 and 1916.
A. I  can ’t recall anything fu rth er th a t had any­

thing to do with negotiations.

A t this point a recess was had  until W ednesday 
m orning, Septem ber 26th, 1917, a t ten o ’clock A. M.

in  Camden, New Jersey , Septem ber 26, 1917.
T ria l of the cause resum ed on the above date, a t 

ten o ’clock A. M. pu rsuan t to adjournm ent, in  the 
presence of counsel fo r the respective parties.

Mr. Stockwell: I  wish to add this to the motion 
made yesterday, and to clarify  one point. I  sug- 
o-ested as one reason fo r a non-suit th a t the defend­
ant, had paid a p a r t  of the ren t and th a t had been 
accepted; this was in the n a tu re  of taxes paid m 

20 accordance w ith the term s of the lease.

The C ourt: How was it accepted, Mr. Stockwell?

Mr. Stockwell : I t  was not returned, and as a m at­
te r of fact it is charged against the defendant as p a rt 
of the ren ta l in the declaration and com plain t; credit 
is <dven in the declaration for paym ent on account 
of rental. The basis of th a t point is th is : The lease 
made the paym ent of taxes an in tegral p a r t  ot the 

™ ren t; the paym ent of taxes was a paym ent of p a rt 
of the rent. The paym ent and acceptance ot ren t 
or any p a r t  of it is a recognition of the relation ot 
landlord and tenant. A recognition by the landlord 
of th a t relation precludes any rig h t to recover any 
penalty  under the statute. The declaration charges 
as a p a r t of the ren t the taxes in accordance w ith the 
term s of the lease and then credits on account.
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The C ourt: Account of what?

Mr. Stockwell: On account; it says, “ On ac­
count. ’ ’

The C o u rt: On account of ren t ?

Mr. Stockwell: Well, on account.

The C ourt: Well, on account of rent? 10

Mr. S tockw ell: Well, the declaration speaks fo r 
itself.

The C o u rt: I  am asking you.

Mr. Stockwell: I  will argue on account of the 
am ount due. He says double the penalty ; we say it 
was on account of rent, and th a t money has not been 
refunded and he has made a credit as I  have stated. 20 
W ith reference to the question of the au thority  of 
the secretary  to serve the notice or make demand, 
we say th a t fo r the purpose of our motion, w hether 
or not th a t secretary  had the power is of m inor im ­
portance, because even if he had actual au thority  
the certio rari g ran ted  to the Suprem e Court of i t ­
self shows th a t there was a doubt under the law as 
to w hether he did have au thority  to serve th a t notice 
and make th a t demand, and th a t would am ply justify , 
th a t point alone would ju stify  the retention of the 30 
premises.

The C ourt: I  do not see my way clear, gentlemen, 
to g ran t a non-suit in this case. Note an  exception.
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T H E  CASE FO R  T H E  D EFEN D A N T.
S idney Mason, sworn.

By Mr. Stockwell:

Q. M r, Mason, you are  the president of the Wels- 
bacli Company, the defendant?

A. I  am.
Q. The p lan t of this corporation is in Gloucester 

10 City, this county?
A. I t  is.
Q. How long has your p lan t been located there?
A. Since about 1887.
Q. W hen did the AVelsbaeh Company first become 

a tenan t of the Ancona P rin tin g  Company?
A. A t that' time.
Q. W as there any other corporation in business 

there which your company succeeded, which was a 
tenant of the Ancona Company before 1887?

20 A. I  am not fam iliar w ith anything p rio r to that.
Q. And it was in possession of the prem ises—they 

w ere in possession of the p rem ises------

Mr. W escott: W hat im portance has all this? Is 
it necessary to consume this time?

Mr. Stockwell: This will be shown to be im port­
ant.

Q. And the prem ises which are involved in this 
suit, they were occupied from  1887 by your com- 

^  pany?
A. Yes.
Q. D uring th a t period did your company install 

any fixtures in th a t p roperty?
A. They did.

(Objected to.)
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Mr. Stoekw ell: The lease gives a tenan t the righ t 
to remove any fixtures a t the term ination of the 
lease. We propose to show w hat fixtures were in­
stalled and the ir nature. I t  all relates to the bona 
fides of the defendant.

The C o u rt: I  think this m ay have bearing on the 
question of the good fa ith  of the defendant.

Q. Can you give us an idea w hat those fixtures 10 
were ?

A. Well, they were complete ------

Mr. W escott: A nother trouble, if your H onor will 
pardon me fo r breaking in here, is th a t this is an 
assum ption these things were fixtures.

Mr. Stoekw ell: I  will change the form  of the ques­
tion.

20
Q. Please tell me w hat the fixtures were th a t were 

installed.

Mr. W escott: T hat is a m atter to be determ ined 
by law.

The C o u rt: I suppose it is not a question so much 
of the actual fac t of w hat they were, as how the 
parties regarded  them. You see, this is an action im ­
pinging on the good fa ith  of the parties as opposed gQ 
to their holding over wilfully.

Mr. W escott: I  will w ithdraw  the objection.

Q. Tell me w hat fixtures you did install during 
th a t period.
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A. We installed a complete m anufacturing plant. 
The buildings were substantially  nothing more than 
shells Avhen we entered them, and we pu t i n ------

Mr. W esco tt: I  object to that, and move th a t s ta te ­
ment be stricken. No, I  w on’t, le t it stand.

The W itness: A nd we sim ply ren ted  from  them 
the bare p lan t; all they had on the p roperty  was 

| Q practically  an engine and a small boiler plant.

Q. Now, w hat did you install?
A. We installed all the m achinery, all the shafting 

and buildings, etc., required for our p u rp o ses ; a gas 
works, sprinkler systems, lighting systems, addi­
tional boiler plant.

Q. Tell me approxim ately the cost of the fixtures 
th a t were installed.

A. The to tal value of all the fixtures we installed 
0Q would approxim ate throughout the period of our 

occupancy over a million dollars.
Q. W hat was your company engaged in ?
A. In  the m anufacture of gas m antles and ac­

cessories fo r incandescent gas lighting.
Q. Did the prem ises which are involved in this 

suit constitute your en tire.p lan t or only a p a r t of the 
p lan t ?

A. Our entire plant.
Q. A t the time of the—on June 30, 1916, did the 

30 prem ises involved in this suit constitute your entire 
p lan t or only a p a r t of the plant?

A. A p a r t of the plant.
Q. W ere these fixtures of a character to be easily 

removed?
A. No, they were fixtures.
Q. Well, W ere they small in size, simple in opera-
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tion or were they large in size and in tricate  pieces of 
m achinery which would take time and much expense 
to remove ?

A. They were in tricate pieces of m achinery and 
in many cases large pieces of m achinery which would 
take considerable time to remove.

Q. How m any hands were employed in this factory
in June, 19161

(Objected to.)

The C ourt: I  think he m ay answer.

(Exception noted fo r the defendant.)

A. About two thousand hands.
Q. How m any machines were there in th a t p rop ­

erty?
A. I  couldn’t  tell you.
Q. Can you give us an approxim ation?
A. No, I  could not even approxim ate it.
Q. Ilow  m any buildings were occupied?
A. All of the buildings.

* Q. How m any were there ?
A. Well, the real buildings, there were probably a 

dozen or more there, w ith a whole lot of small sheds 
and out-houses which were storage places.

Q. Did your company pu t up any buildings on the 
p roperty  while it was there ?

A. They did.
Q. How many?
A. Well, I  couldn’t give you the exact figures; I  

haven’t looked th a t m a tter up ; but I  can state  tha t 
they put up to my present recollection four build­
ings.

Q. Those buildings were left there when you re ­
moved from  the p roperty , were they?

A. They were.

10

20

30
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Q. Did you take away all the fixtures when you left 
the p roperty—I  mean, all the fixtures which you had 
installed, or did you leave a part?

A. Well, we took aw ay all the fixtures th a t we had 
installed, as fa r  as I  know, but p a r t of the connec­
tions fo r those fixtures we did not remove.

Q. Who would know about that, Mr. S tites?
A. Mr. S tites, the general m anager of the company 

would be fam iliar w ith that.
10 Q. Between June 30, 1916, and December 30, 

1916, was your company engaged in the removing 
of the fixtures which you had installed in th a t p rop ­
erty?

A. They were.
Q. A nd were you doing it as expeditiously as you 

could in view of the labor conditions th a t prevailed?
A. W e w ere, yes.
Q. And as soon as you had removed the fixtures 

which were actually removed, did you quit the prop-
20 erty?

A. W e did.
Q. F o r the year 1916, did your company pay the 

taxes upon th a t property?

The C ourt: There is no dispute about that, Mr. 
Stockwell.

A. Yes.

30 Mr. Stockw ell: I  w ant to offer in evidence the tax  
bill.

The C o u rt: Well, there is no use doing th a t ; it only 
complicates and m ultiplies. I  will reject it w ithout 
an  offer; there is no use tak ing  up time with things 
like that, you know.
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Mr. Stockw ell: I  would like to offer the tax  bill 
because it is a receipted bill.

The C ourt: I t  is refused ; go on w ith the next. 
Note an exception. There is no use proving things 
th a t are already  adm itted.

Mr. Stockwell: Y our Honor, we simply felt th a t 
we had a righ t to offer the receipt which we ob­
tained fo r th a t paym ent. 10

The C ourt: I  know, but, Mr. Stockwell, it is 
simply taking up time. You can ’t get anything 
stronger than  an admission, you know j it only cum­
bers the record.

Q. W hen you left the p roperty , did you make a 
tender of $5,000 in cash—when I  say you, I  mean 
your company—to the Ancona C om pany1?

The C o u rt: I  think tha t also was adm itted, was it 
not?

Mr. Stockwell: I  don’t th ink so.

The C ourt: Well, if there is any doubt about it, 
go on.

A. Yes.

Mr. Stockwell: I  call fo r the le tte r of December 
30, 1916, addressed by the W elsbach Company to 
the Ancona P rin tin g  Company.

Q. Is  th a t the le tte r which was delivered to the 
Ancona Company a t th a t time with the $5,000 ?

A. Yes,
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Q. Did you make this tender personally ?
A. No.
Q. Through whom was it made?
A. The trea su re r o f the company, J . M. Devlin.
Q. Is  he here in court?

The C o u rt: I  think the other side testified to that.

Mr. Stockwell: No, I  asked th a t it be adm itted, 
10 and your H onor would not go into th a t a t the time.

The C ourt : No, I  thought the other side adm itted 
th a t there had been a tender of $5,000?

Mr. Stockw ell: No.

The C ourt: I  somehow got it in my mind.

(Said le tte r is offered and m arked Exhibit D l.)
20

The C ourt: T hat was refused, was it, Mr. Mason?

The W itness: The offer was refused.

A. I t  did.
Q. Proceedings were s ta rted  in the D istric t Court, 

according to the record offered here, Mr. Mason, 
against the W elsbach Company by the Ancona P r in t­
ing Company to dispossess the W elsbach Company 

30 of those prem ises in Ju ly , 1916. The W elsbach Com­
pany defended those proceedings, did it not?

Q. A nd were they defended by the W elsbach Com­
pany by advice of counsel ?

A. They were.

Mr. W escott: T hat is objected to.
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Q. And was y ou r defence in those proceedings —

The C ourt: J u s t  a moment, Mr. Stockwell; ob­
jection is made. I  don ’t see any objection to it.

Mr. W escott: All right.

Q. And was your defence in those proceedings tha t 
there were negotiations between the W elsbach Com­
pany and Ancona P rin tin g  Company before and sub­
sequent to June  30,1916, fo r a new lease of the p rop ­
erty  or a purchase of the property?

A. Yes.
Q. And th a t thereby a tenancy a t will was created 

and tha t you were therefore lawfully in possession'of 
the prem ises?

(Objected to ; objection sustained.)

(Exception noted fo r the defendant.)

Mr. Stockwell: May I  ask the ground of the ob­
jection? Is it because the question is leading?

The C ourt: Oh, no, I  suppose it is because it 
states a conclusion of law; tha t is the principal thing 
th a t is in the C o u rt’s mind.

Mr. W escott: Yes, it is in my m ind; it is leading 
and a duplicate question.

Mr. S tockw ell: I  would like to resta te  the ques­
tion if  the objection is th a t it is leading.

The C o u rt: I t  would be no use to resta te  a ques­
tion th a t asks the witness to state th a t they were a 
tenant, because th a t is purely  a construction of the 
acts of the parties.



Mr. Stockwell: Very well, your Honor, I am 
simply asking this defendant the ground of his de­
fence.

The C ourt: W ell, tha t is not the form  of the ques­
tion ; you are a good ways from  th a t in your ques­
tion.

Q. What was the ground of your defence in that 
10 District Court action!

(Objected to.)

The C ourt: I  suppose the record shows that, 
doesn’t it?

Mr. Stockw ell: I  can ’t say w hether it does or not.

Mr. W escott: I t  don’t make any difference w hat 
20 the ground of defence w a s ; there was a defence.

The C o u rt: I f  you are try ing  to get at the motive 
of these parties, w hat actuated them, th a t is one 
th in g ------

Mr. Stockwell: T hat is w hat we are  a f te r  a t this 
particu la r stage of it.

The Court: I  don’t see why you don’t ask him 
30 that, instead of asking him what happened in the 

District Court.

Mr. Stockw ell: As a m atter of fact, th is is not a 
complete record of the D istric t Court, I  call your 
H o n o r’s a tten tion  to it  now, because there is not 
a line of testim ony attached to the record, and the 
testim ony would show the defence.
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The C ourt: Well, if it is incomplete you have the 
righ t to show it.

(Question repeated as follows: “ And th a t thereby 
a tenancy a t will was created  and th a t you w ere 
therefore lawfully in possession of the p rem ises?” )

Q. A fter Ju n e  30, 1916?
A. Yes.
Q. A nd was there also raised  in th a t same proceed- 10 

ing the question of the au thority  of the secretary  of 
the corporation, Mr. Scott, to make and serve the 
demand fo r possession?

A. Yes.
Q. And following the judgm ent in the D istric t 

Court was there a ce rtio rari obtained carry ing  the 
proceedings fo r review to the Suprem e Court?

A. Yes.
Q. Did the W elsbaeh Company in June, 1916, de­

sire to renew a lease fo r the prem ises in question? 20

(Objected to.)

A. They did.

The C o u rt: Ju s t a m om ent; the witness ought not 
to answ er when objection is made. I  suppose, Mr. 
Stockwell t h a t ------

Mr. Stockw ell: I  am try ing  to follow it up by 30 
showing ju st w hat was done to express th a t desire.

The C o u rt: I  think the acts of the parties  and 
communications are ------

Mr. Stockwell: I  am going to follow th a t up by 
the correspondence and oral communications.



60 S id n e y  M ason— D irec t

The C ourt: T hat is all com petent enough; go on 
w ith the real facts.

Q. Did you have a conversation w ith D avid S. B. 
O iew , who was the trea su re r of the W elsbach Com­
pany, a t th a t com pany’s office, or the Ancona Com- 
pany_ I  Said the W elsbach Company—w ith David
S. B. Chew, the trea su re r of the Ancona Company, 
a t the Ancona C om pany’s office in Philadelphia, on 

10 June 22nd or 23rd, w ith reference to a prospective 
sale or lease for th is property?

The Court': T hat is 1916?

Mr. Stockwell: Yes.

A. On June 22nd, I  saw Mr. Chew at the office of 
the Ancona P rin tin g  Company and in the course of 
our conversation we discussed a purchase as well 

20 as a lease of the prem ises. Mr. Chew invited offers, 
and a t th a t time I  told him  we had  made our final 
offers ; th a t we were p repared  to consider any p rop ­
ositions they had to make as we were very desirous 
of continuing to occupy the property , p referab ly  b j 
purchasing it. Mr. Chew then argued as to the 
value; he stated  tha t the price they had given Mr. 
Bodine or he had stated  to Mr. Bodine, ra ther, was 
a  very  reasonable one.

Q. Did he state w hat th a t price was?
30 A. Yes, he stated  to me th a t it was $350,000. I  

told Mr. Chew th a t we—or Mr. Chew sta ted  to me 
th a t they had  always considered th a t the W elsbach 
Company would be the ultim ate, logical owners of 
the property,, th a t the ir grow ing and expanding 
business seemed to him  to w arran t it, and he w anted 
to know why we d id n ’t re ta in  the p lan t fo r the
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m anufacture of the burners, we a t the time having 
those burners m anufactured a t W aterbury . I  told 
him th a t we desired to keep the plant, and if he 
w anted to dispose of it we were p repared  to buy it, 
otherwise we would consider a short term  lease. A t 
th a t time we had on the prem ises a la rge  gas works 
which could not be removed and become of verv  
much, if any value, to us; hence we regarded  the 
p roperty  as having value to us from  th a t stand ­
point. W e also had  on the p roperty  a t th a t time a 10 
chemical departm ent which was very  extensive and 
which was very pressed for production——

The C o u rt: You told him this, you mean.

The W itn ess : Yes, and th a t we would desire th a t 
p roperty  in order to preserve those values, but if 
we were to take a lease it would have to be a short 
lease, as we could not consider a five-year lease.
Mr. Chew stated  th a t they did not w ant—they were 20 
not anxious to sell the p roperty  and suggested to me 
th a t we take a long te rm  lease, a tw enty-year lease, 
in order th a t we could preserve our equities. I  left 
Mr. Chew with the situation about the sam e as we 
had always left the situation getting  nowhere.

Q. Now, you had had several leases of this p rop ­
erty, h ad n ’t you?

A. W e had.
Q. A nd p rio r to this last lease you had had  a 3() 

lease dated 1904, h ad n ’t you?
A. W e had.
Q. Now, a t the time when you took this 1904 lease, 

did you have any negotiations then fo r th a t lease—• 
did it extend over any considerable period?

A. The 1904 lease was fo r ten years and it was
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the last preceding the renew al of one year, which 
was 1915. A t the tim e of negotiating th a t lease

Q. T hat is, the 1904 lease! ,
A The 1904 lease, I  had interview s and corre- 

spondence w ith Mr. D. S. B. Chew. A t th a t tim e they 
w anted an increased rent. W e had  previously paid  
$6,000 a year and taxes. I  was unable to  come to any 
satisfactory  agreem ent w ith M r. Chew as to th  
am ount of the rent, and I  had  a v isit from  M i. Sam-

to riel Chew-------
Q. Is  he here in court?
A. H e was in court—yes, he is in  court.
Q. Is  he an officer of the Ancona C om pany.
A. He is now.
Q. W as he connected w ith it th e n !
A. I  don’t know.
Q. An officer or director?
A. I  haven’t the slightest idea.
Q. W as he a b ro ther of David S. B. Chew ?
A. He was a b ro ther of D avid S^ B - Chew. H e 

20 called a t my office in the IT. G. I. Building, B road 
and Arch, Philadelphia, early  one m orning, and told 
me th a t the W elsbach Company could not under an} 
circum stances have a renewal ( 'f th e e a s e u n e s s  t ej
naid  a ren ta l of $10,000. As I  did not know Mi. 
Sam uel Chew’s connection w ith the m a tte r and never 
" i n t e r v i e w s  w ith him
cuss it w ith him, and communicated with M i. H aj es, 
who was the counsel of the company -

30 (Objected to.)

The C o u rt: I  think we are  a long ways back.

Mr. Stockwell: I f  your H onor please, this if Pe r" 
tinen t to. show th a t they  had  the sa m e  trouble m 
1904 th a t they had this tim e and ju st w hat happene 
as a resu lt of that.
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The C o u rt: I  haven ’t shut out the general fact, 
but I  don ’t w ant to go into any more detail than  we 
can help with this phase of it. This is so fa r  back, 
you see.

Mr. Stockw ell: I t  simply shows th a t they had to 
have the same negotiation before th a t they had this 
time.

The C ourt: I  think the fact th a t they did have 10 
such negotiations is pertinen t as showing a state of 
mind, probably, but the details of i t ------

Mr. Stockwell: He is about through on this, 1 
think, from  w hat he told me before.

The W itness: Mr. H ayes called to see me anti 
told me he would take the m atter up with Mr.__—

(Objected to.) 20

Q. As a m atter of fact, who conducted the negotia­
tions a f te r  th a t for the Welsbach Company?

A. F o r the W elsbach Company? I  did.
Q. A nd fo r the Ancona Company?
A. Mr. Hayes.
Q. A nd who attended to the execution of the lease 

fo r the Ancona Company? W here did you make 
your settlem ent under th a t lease, a t Mr. H ay es’ 
office or somewhere else ? * 30

A. The negotiations were conducted in mv office 
B road & Arch.

Q. W here was the settlem ent made—where was 
the lease executed?

A. They executed it in the ir office and 
cuted it  in our office.

we exe-
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Q. And through whom were all those details 
carried  on?

A.. Mr. H ayes and myself settled the m atter in my 
office. He had been to  see Miss Brown and Mrs. 
Chew and had come to me and stated  if we would 
take a lease for $6500 it would he acceptable and I  
told him  then and there to go ahead and draw  up 
the lease and we would take it.

Q. Did you take it?
10 A. W e did take it.

Q. And y o u  did not pay  any $10,000?
A. No.
Q. Now, did you have th a t in m ind when you ap ­

proached negotiations fo r the renewal of the lease 
in  1916?

A. Yes, I  had th a t in mind.
Q. In  1915, when you took up with. Mr. Chew, 

D avid S. B. Chew, a renewal of the lease for the 
short term , tha t is, from  June 30, 1915, to June 30,

?() 1916, did you negotiate w ith—which Mr. Chew did 
you negotiate w ith ?

A. N egotiated with Mr. David S. B. Chew.
Q. And did you have any conversation with Mr. 

David S. B. Chew then with reference to the term  of 
tha t lease, the new lease and the possible removal 
by you of fixtures which you were allowed to re ­
move under th a t lease ?

A. Please read  th a t question.

3Q (Question repeated.)

A. I  saw Mr. Chew in regard  to continuing in the 
p roperty  and endeavored to get him  to sell us the 
property .
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By the C ourt:

Q. W hen was tha t, Mr. Mason?
A. This was in 1914.
Q. This was before the last lease was made?
A. Yes, it was the outcome of my conference------
Q. W as the la st lease a one-year lease?

Mr. Stockwell: There is a little confusion there, 
your H onor; the last lease is dated 1914, but it is to 10 
run  from  1915 to 1916.

The C o u rt: I  see ; they were still operating under 
the old lease.

The W itn ess : They replied by a proposition for 
a ten-year renewal. We had made up our minds tha t 
as we had pu t so much on to the p roperty  and had 
so much------

. 20
Mr. W esco tt: I  object to tha t and ask to have tha t 

stricken out.

The C ourt: S trike th a t out.

The W itn ess : We desired to buy the p roperty , 
and if we could not b u y i t  we desired a short lease, 
and I  so stated  to Mr. Chew. Well, they protested  
and finally consented to a five-year lease which I  
stated  was not acceptable to us, tha t we w anted a ?(q 
one or tw o-year lease.

The C ourt: W hen was this?

The W itn ess: I  should judge in November, 1914.
The final result of the negotiations was their agree­
ing  to  give us a one-year extension, provided we 
would pay $10,000 a year rent.
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By Mr. Stockw ell:

Q. Now, did you state to Mr. Chew at th a t time 
th a t the company proposed to build on an adjoining 
p roperty  ?

A. Yes.
Q. J u s t  give the conversation in reference to that.
A. I  told him tha t we had bought a plant, th a t it 

was our intention to pu t up modern buildings m 
10 o rder to efficiently produce our goods, and we would 

like to buy his plant, and if we could not buy his 
p lan t we would simply take a short lease pending the 
completion of our buildings. I  furtherm ore stated 
th a t we were not desirous of proceeding w ith the 
buildings a t th a t time on account of general financial 
conditions.

Q. B id you tell him  at th a t time— Strike th a t out. 
Did you explain to him  at th a t time any proposed 
plans for the new buildings!

20 A. No, not a t th a t time. A t the interview  in June 
or July , 1915, when I  was negotiating for a  con­
tinuance of the cu rren t lease, the last lease, I  told 
Mr'. Chew th a t we had plans p repared  fo r our new 
plant, and I  displayed those plans to him  as an evi­
dence of our intentions and to make him  realize tha t 
unless we owned the Ancona p lan t we ultim ately 
would remove from  its property . I  urged upon him 
th a t they seriously consider a sale of the p roperty  to 
us, and th a t if they would not sell us the p roperty  

3Q we would be very glad to take a short lease in order 
that'w e m ight complete our p lan t as per those plans. 
I  explained to him  th a t the time was short and th a t 
it  was u rgen t and finally sa id : “ Mr. Chew, we of 
course having been tenants for th ir ty  years, if our 
buildings are  not ready by the time the present lease 
runs out, you surely w on’t throw  us off of the prop-
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erty  ?”  Mr. Chew made no reply to th a t a t all, and I  
said, “ Well, I  will assume your silence means th a t 
you would not do such a th in g .”

Q* W d he reply  to tha t sta tem ent!
A. No reply whatever. I  would like to add th a t 

there was presen t at tha t interview  Mr. Scott and 
Mr. Oswald Chew and Mr. "Townsend Stites of the 
W elsbach Company.

Q. Follow ing th a t interview  did the Welsbach 
Company lay its plans to construct the new buildings 10 
and proceed to construct them?

A. Instructions were issued to re tu rn  the plans 
to the builders for estim ates for building the p lan t in 
order th a t the expenditure m ight be referred  for 
action to the board of directors. As soon as tha t 
was in my possession it was acted upon by the board 
and au thority  was granted. The building operations 
were commenced, I  think, by October of th a t same 
year.

Q. A nd did the work progress on those buildings 20 
as fa s t as the labor conditions and other conditions 
would perm it!

A. I t  progressed as fas t as it was possible to make 
it go. There was, of course, a considerable delay 
due to labor conditions and due to inability  to secure 
m aterials.

Q- W here was this new plan t located?
A. A t Gloucester City, New Jersey .
Q* W here with reference to the old plant?
A. On a lot adjoining on the north  the Ancona 30 

plant.
Q. W ere those new buildings completed on June 

30 ,  1916 ?

A. They were not.
Q- Fid Mr. Chew know a t tha t time th a t they were 

not completed?
A. He did.
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Q. H ad he been on the p roperty  and inspected the 
p roperty , both the old buildings and the new, p rio r 
to  June 30th?

A. Yes.
Q. In  the m onth of June?
A. I  am not sure w hat m onth it was.
Q. Well, near the month of June?
A. Yes, in the summer of 1916.
Q. As soon as the new buildings were completed 

10 and the fixtures were removed from  the old p rop ­
erty , could be removed from  the old p roperty  by 
you, were the prem ises vacated?

A. They were.
Q. And th a t was a t the time when the keys were 

surrendered and tender of cash made ?
A. I t  was.
Q. Following this interview  between you and Mr. 

David S. B. Chew on June  22nd, 1 think you said it 
was, did you have any subsequent conversation with 

20 him yourself ?
A. No.
Q. Did you see Mr. Scott?
A. No.
Q. Or any other member of the firm?
A. No.
Q. Did you interview  Mr. Scott ju s t before June 

22nd?
A. I  called at the office to see Mr. Chew in the 

early  p a r t  of June, I  think it  was the 7tli or 8th, 
30 and in his absence I  saw Mr. Scott. I  left a message 

w ith Mr. Scott to give Mr. Chew.
Q. Did you then take up w ith them the question 

as to w hether or not they would be willing to take 
the sprinkler system over, which you had installed?

A. The purpose of my visit was to give them  an 
opportunity  to buy------
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Mr. We scott: No, answer that question; don’t 
state the purpose.

The Witness : To buy the sprinkler.

Mr. We scoti : I object.

(Question repeated.)

A. Yes. 10
Q. What did you say to Mr. Scott and what did he 

reply ?
A. I told Mr. Scott—I asked for Mr. Chew and Mr. 

Scott said Mr. Chew was not there, and I told him I 
had called in regard to a letter that I had written in 
reference to the sprinkler system, and asked him to 
say to Mr. Chew that we would be very glad to dis­
pose of those fixtures to them as they were a desir­
able thing on the property. He said he would notify 
Mr. Chew. 20

Q. Following those two interviews—did you con­
tinue—did the company continue its negotiations!
I will withdraw that. After these two interviews, 
did your company employ the firm of Bleakly & 
Stockwell to continue the negotiations with the An­
cona Company for a new lease or the purchase of the 
property!

A. They did.
Q. And did Mr. Bleakly at your request interview 

Mr. Chew and Mr. Scott! 30
A. He did.
Q. With reference to these matters?
A. Yes.
Q. And did Mr. Bleakly report to you the result 

of each interview?
A. Yes.
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Q. A nd receive new instructions w ith reference to 
these negotiations!

A. Yes.
Q. Did th a t continue a fte r June 30th?
A. I t  did.
Q. Did it continue righ t up to Ju ly  7th?
A. Yes.
Q. The day the demand was served and proceed­

ings were started?
IQ A. I t  did.

Q. D uring any of your interview s w ith  Mr. Chew 
or any other member of this corporation, the p lain­
tiff, did they suggest to you directly  or indirectly tha t 
you would not be allowed to  rem ain in the p roperty  
a fte r June 30th to remove your fixtures ?

A. No.
Q. Several le tters have been offered in evidence 

here earlie r in Ju n e  suggesting th a t final offer had 
been made and final refusal given. I  understood you

2Q to say th a t negotiations regardless of those com­
m unications continued orally righ t up until Ju ly  7th?

A. They did.
Q. W as the D istric t Court suit defended by your 

company in good faith?

(Objected to.)

Q. Believing th a t it had a ju s t righ t to re ta in  pos­
session?

30 (Objected to.)

Q. A fter June 30th?

The Court : W hat is the question, the company?

Mr. Stockwell: Yes, your company.
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The C ourt: I  think you have a righ t to ask the 
w itness; he is president.

Mr. Stock w ell: Ju s t change the question.

Q. -Did you as president of the company ------

(Objected to.)

The C ourt: No, I  think th a t is competent. ]()

(Exception noted for the plaintiff.)

A. I  did.
Q. Did you believe before June 30tli and even afte r 

June 30th, 1916, th a t an arrangem ent would be made 
between the W elsbach Company and the Ancona 
Company either for a purchase of the p roperty  or a 
new lease of the property?

A. I  m ost assuredly d id ; we had occupied the 
p roperty  for th irty  years------

Mr. W escott: Oh, I  object.

The Court : Not your reason, Mr. Mason, ju s t the 
fact.

Q. Did you know th a t there had been prepared  by 
the Ancona Company a form  of renewal lease?

A. Yes. 30
Q. W ere you told th a t by Mr. Bleakly?
A. Yes.

Mr. W escott: I  object to th a t and move to have 
it stricken out.
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Mr. Stockw ell: Now, I  propose to call Mr. Bleakly 
simply to show th a t he acted as an in term ediary  and 
he told th a t to this gentleman, th a t he had it there, 
communicated th a t to the company.

Mr. W esco tt: Is  th a t allowed I

The C ourt: Yes, I  think it is competent.

10 (Exception noted fo r the p la in tiff.)

The C ourt: Gentlemen, I  m ight state that, as I  
construe this statu te, the term  “  wilful ”  implies a 
w rongful purpose, a w rongful heart, a had  heart in 
the doing of w hat was done, and th a t anything tha t 
entered into the minds of the acting parties here th a t 
throw s light upon th a t state of mind is competent, 
and, of course, a communication made by Mr. Bleakly 
to them reporting  w hat he had done or w hat was 

20 likely to be done enters into tha t question. Is  there 
any d iversity  of opinion between counsel as to the 
meaning of the s tatu te  f

Mr. W escott: Well, I  suppose th a t wilfulness is 
a sta te  of mind. My notion is th a t th a t sta te  of mind 
is settled by the proceedings in  the D istric t Court, 
H ere was a lease in w riting, a  contract the same as a 
note or m ortgage. Take a m ortgage—it has a date 
when in terest shall be paid and the principal shall 

30 be paid. Now, the m an making th a t m ortgage knows 
when he has. to pay in terest and when he has to pay 
principal. He don ’t do it, he is proceeded against 
and he says, * ‘ Oh, I  ought to have a reasonable tim e 
to pay  it, and I am  delaying paying in good fa ith .”  
Now, here is a contract to let the prem ises, which 
provides th a t on the 30th day of June this company
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should vacate these prem ises. They knew i t ; there 
is nothing in th a t contract which gives them the righ t 
to hold those prem ises fo r the purpose of removing 
fixtures or for any other purpose. They knew tha t 
unless they moved when th a t contract told them to 
move they would be put out, didn ’t  they l  They knew, 
according to  the proof in this case th a t the landlord 
would not renew the lease, and therefore the contract 
told them when they had to get out. Now, th a t is true 
to my mind beyond all question. They did not get out 10 
fo r some reason—I don ’t care w hat the ir motives 
are  declared to be—for some reason they d id n ’t get 
out. They had been notified again and again tha t 
they would have to get out a t the end of th a t term , 
and they knew they would have to get out, but they 

.d id n ’t w ant to get ou t; they negotiated to stay  in 
and the negotiation failed because the Ancona Com­
pany would not either re-lease the p roperty  or sell 
it to them. Now, is there any possible question tha t 
at th a t time they new they had to get out and when 20 
they had to get out! Why, suppose th a t w eren’t 
the law, there isn ’t a tenant on earth  th a t could not 
hold a p roperty  and hold it in good faith , he would 
afte rw ard  say, notw ithstanding his contract to get 
out on a fixed day. Now, they having declined to go 
out, under the circumstances, pu rsuan t to the will 
and direction of the legislature of this state, we 
served a perem ptory  notice on them  to get out, and 
still they d id n ’t get out. Then we took them in the 
D istric t C ourt in regu lar proceedings before a ca- 30 
pable Judge and a  ju ry  and tried  the issue which they 
said was good faith , they were holding there in good 
faith , they d id n ’t w ant to get out because they were 
holding in good faith , and th a t issue was subm itted 
to the ju ry  and the ju ry  found they w eren’t holding 
in good' faith , they were holding con trary  to the con-
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trac t, and con trary  to the evidence, they were holding 
fo r an u lterio r purpose, so they were put out by the 
judgm ent of the Court involving- this very  problem  
which we are  now retry ing. Now, then, as the 
case, now stands, on the ir own doctrine, on the docu­
m entary  evidence here, they did not show good faith, 
and if they be perm itted  to com e. again in another 
court and say they did hold th a t p roperty  in good 
faith, th a t in my mind is con trary  to well-established 

10 legal principles. Now, I  will adm it tha t wilfulness 
is a state of mind, but I  re ite ra te  th a t th a t sta te  of 
mind was investigated in another court and settled 
against them. They are try ing  again now, in order 
to escape the consequences of the ir conduct, to re ­
exhibit the state of the ir mind, which was foreclosed 
in  a court of record, solemnly and fo rever; it is a 
fina lity ; and th a t is the reason we make these ob­
jections. I t  seems to me we are going a g rea t way to 
investigate this State of mind twice, in two different 

20 courts, when it was once settled in a p roper court 
having jurisdiction of the subject. Now, all these 
conversations and all these interview s of course m ay 
have something to do with the state of m ind; they 
were paraded  before another ju ry  and in another 
court and they repudiated  them. Now, then, it seems 
to me on the adm itted facts th a t wilfulness has been 
shown already and they cannot escape it by saying,
11 Oh, we were honest about i t ; we thought it would be 
a business advantage to us and we talked to these 

30 people.”  Of course, they talked to them. These 
people repudiated  the p lain tiff to its face, and all its 
efforts to keep th a t property .

The C ourt: I  think the illustration  which you 
make of the note is a  very  ap t one as throw ing light 
upon this situation. I f  a m an has a  note due upon
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a certain  date and he doesn’t pay it, undoubtedly 
he makes him self amenable to an action fo r recovery 
upon th a t note. If, however, another action is 
brought based not upon the note itself, but upon a 
wilful refusal to pay the note, bad faith , malice, if 
you please, in th a t sense, a malicious purpose in 
holding the other out of his money, and the s tatu te  
affords a rem edy of th a t kind, you would have a 
parallel situation to this one here. The proceeding 
in the D istric t Court, I  apprehend was upon the 10 
legal righ ts of the parties, as I  understand, upon the 
germ ination of a lease; the action here is not that, 
but it is for the wrongful act of the party , if it w as, 
such, in refusing to give possession and holding over, 
and doing it w ith a mind actuated by bad faith . I t  
seems to me the two issues are very  widely apart.

Mr. W escott: W ill your H onor pardon me—I 
don ’t w ant to be prolix, but this is a point I  w ant to 
make. The nature of the action we were compelled to 20 
bring  in the D istric t Court was of the same nature 
as this action.

The Court : Oh, no,—was it?

Mr. Wescott: We were not undertaking to recover 
a penalty, but we were undertaking-----

The C o u rt: No, you did not have to show the same 
thing you have to show here. 30

Mr. Wescott: We had to show a definite term, we 
had to show that they had been requested to get out 
and they wouldn’t get out.

The Court : Yes.
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Mr. Wescott: Well, now, that drove us right away 
into the position involving this penalty, didn’t it!

The Court: Now, did it! Listen a. moment-----

Mr. W esco tt: J u s t one second, your Honor, p a r­
don my persis tency ; I  have much respect for your 
suggestions, I  w ant to hear them, but I  w ant your 
H onor to understand  the thought exactly th a t is in my 

10 mind. The mere fact tha t they held over and would 
not get out compelled us to do w hat! Why, to re­
sort to th a t section of the law which involves this 
case, first give them  a perem ptory  notice to get out, 
then if they w ouldn’t do it put them  out, and the 
consequences which would follow would be w hat! 
A penalty  for holding over. Now, w hat is involved 
in the ir holding over under those circum stances! 
W ilfu lness; th a t is my point. T m aintain, in other 
words, th a t a m an who knows when his term  ex- 

20 P ires, who knows his landlord w on’t continue tha t 
term  and who knows* his landlord has requested him 
to get out, and refuses to get out, and drives us in 
order to get possession to reso rt to th is very  legis­
lative scheme to get him  out, th a t th a t involves on 
his p a r t legal wilfulness. I t  is n ’t a m oral ques­
tion ; it is legal w ilfulness; it is his holding 
over when he knows he ought not to hold over; 
it is his holding over against the will of his 
la n d lo rd ; it is his holding over until he com- 

30 pels us to reso rt to this legislative scheme to get 
him  out, a p a r t of which is a penalty. Now, he 
knows the law presum ably, but not actually, of 
course, as well as your H onor does, and he knew tha t 
law, and he knew th a t when he refused to get out he 
was invoking the infliction of a penalty. Knowing 
th a t situation, I  say, involved wilfulness on his part.
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Now, to let him come into court and say, “  Well, tha t 
is all t r u e ; I  knew I  had to get out, I  knew the con­
trac t, I  knew my landlord would not renew, but still 
I  held on in good faith, first because I  had value there,
I  had fixtures there, and I  had this, th a t and the other 
there, and I  was going to hold on anyhow, ’ ’—now, 
there is a sharp  legal conception involved in the 
m achinery th a t is bef ore your H o n o r; it is not a mere 
em pty perform ance. Why, it seems to me tha t if this 
company is allowed to escape on the theory  tha t in 10 
their minds they can now say they acted in good 
faith , every landlord in the state  of New Je rsey  is 
precluded from  visiting this penalty  on a tenant, be­
cause you cannot conceive of a case of a tenant hold­
ing over a f te r  a definite term  where, when this pen­
alty  is undertaken to be visited upon him as punish­
ment, he cannot and would not come into court and 
say, “ Oh, I  held in perfect good f a i th ; I  thought I  
had a rig h t; my landlord said this and th a t and the 
other, and I  had a in terest in the house, I  had  re- 20 
paired  the walls and pu t in a new heating ap p ara ­
tus and done this and th a t and the other, so th a t when 
knowingly I  had no righ t to stay  there I  assumed to ' 
stay  because I  had made these im provem ents in the 
p ro p e rty .”  I  say th a t involves legal wilfulness. 
That is our view of the case as it now gtands.

Mr. Stockw ell: To the a tto rney  g en era l’s re ­
m arks, your H onor, m ay I  say th i s : F irs t, the ques­
tion of good fa ith  did not enter in any way into the 3Q 
D istric t Court procedings.

The C o u rt: I f  it did, it necessarily only entered 
incidentally and th a t is not conclusive.

Mr. Stockw ell: And the conversations which have 
been detailed by Mr. Mason, the m ajor p a r t of them



78 S id n e y  M ason— D irec t

were not in evidence at all in that case. Further­
more, that District Court proceeding has nothing 
whatever to do with any other case which may be 
brought regarding that or any other matter. The 
very fact that that District Court Act says that there 
shall be no appeal from the judgment of that District 
Court on the question of ouster shows it when we 
read the next section which says that the relief of 
the tenant who has been dispossessed wrongfully 

IQ by these landlord and tenant proceedings shall not 
be by appeal from that judgment, but by an action 
of trespass against the landlord who has worked a 
wrong against the court. That of itself shows the 
proceedings are not binding. Now, if your Honor 
please, may I just call the attorney general’s and 
your Honor’s attention to the language of this White 
vs. Wright. This is the Judge’s remark: ‘ ‘ The usual 
course has always been by action of trespass for 
mesne profits, and there seems to be no reason for 

2Q substituting this action for it, as in trespass for 
mesne profits, the landlord may recover the full 
value of his land. ” He is not trying to do that; what 
he wants to do is to brand these defendants as quasi 
criminals and exact a penalty from them for having 
committed a fraud. If your Honor will refer to the 
old English Aid—and I think you will find the same 
in this act, because it is identically the same in word­
ing.—the heading of that act is, “ An Act to Pre­
vent Fraud by Tenants against Landlords.

30 The Court: Is that the title of this act also?
Mr. Stockwell: I can’t find the title; it goes so 

far back.
Mr. Wescott: It is not the title of our act; our 

act is a distinct legislative scheme to meet this very 
situation.
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Mi. Stockw ell: How does the a tto rney  general 
know anything about th a t when there is nothing in 
jthe digest to show the title  o f our act?

The C o u rt: The act probably had an origin a t 
some time as an independent s ta tu te  or else it came 
by adoption from  the English system.

Mr. Stockw ell: W hen I  say verbatim, I  mean 
verb a tim ; it is the exact w ording of th a t sta tu te  from  1 () 
beginning to end.

The C ourt: We have somewhere in our recent re ­
ports a most illum inating opinion on the question of 
malice, legal malice—I  don ’t mean actual malice— 
which seems to my mind to have a relevancy here as 
defining w hat the word wilful means.

Mr. Stockwell: I  also w ant to call your H o n o r’s 
atten tion  to the case of S tew art vs. Ham ilton, 66 ?0 
Illinois, Suprem e Court.

The C o u rt: You need not take time w ith that.

. ^I r - S tockw ell: I  ju s t w ant to read  this la n g u a g e ; 
it is the w ord wilful in the s ta tu te : ‘¿A n action to 
recover the double value of ren t under this s ta tu te  
is in the na tu re  of a fo rfe itu re  and is highly penal 
and the landlord to recover m ust clearly bring his 
case w ithin the s ta tu te .”  The Court held th a t when 30 
the lease expired according to its term s, the holding 
over, although intentional, is not w ithin the s tatu te  
unless it was knowingly and wilfully w rongful, and 
w here the tenant continued to hold over under a 
leasonable belief th a t he was doing so righ tfu lly  
he does not incur the penalty.
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The C ourt: Well, there is no question pending. 
This came about by an in terrup tion  from  the Court. 
Go on with the next question.

Mr. Stockwell: I f  your H onor please, we haven ’t 
submitted any authorities to you yet on the question 
of tenancy a t will arising  out of negotiations, f 
will do th a t sometime when your H onor wishes.

10 The C ourt: Well, there  is a divergence in the 
testim ony here, Mr. Stockwell. The p lain tiff says, 
as I  gather, th a t the w ritings made a definite term  
and brought the tenancy to a conclusion on its te rm ­
ination, and in the absence of any negotiations re­
sulting in a new lease, particu larly  a fte r it was ap ­
parent, a t least, as they testified, th a t nothing in the 
natu re  of a lease would be accepted, it seems to  me 
it would be difficult to deal w ith the question as a 
court question.

20 Mr. Stockwell: I  w asn ’t asking your H onor to 
rule on it now; I  simply w anted to tell your Honor 
we had the au thorities here when you w anted to see 
them.

Cross-examination.

By Mr. W esco tt:

Q. You had a lot of leases in this case, d id n ’t
30 y o u !

A. Yes, sir.
Q. You knew th a t the last lease required your 

company to go out when—w hat was the dat-^
A. The last was a renewal fo r one year— ~
Q. W hat was the date th a t you were required  to

go out!
A. The lease term inated on June 30th.
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Q. Then you knew th a t 'on June 30th th a t lease 
which your company had signed required  you to 
vacate this property , d id n ’t you?

A. I  knew the term  of the lease was up on June 
30th.

Q. You knew th a t the term s of th a t lease required  
you to vacate th a t p roperty  on the 30th day of June, 
d id n ’t  you?

A. Well, I  am not p repared  to say th a t I  did; all 
I  knew was------  jq

Q. Then you d id n ’t know that?
A. Well, I  am not p repared  to say I  d id n ’t know 

it.
Q. You are  no t p repared  to say you did know it 

and not p repared  to say you d id n ’t know it?
A. I  never gave it any thought.
Q. You did not give it any thought? Well, this 

was a p re tty  im portan t lease, w asn’t it? I t  required 
you to pay $10,000 a year and the taxes on the p rop ­
erty?

A. Yes.
Q. T hat is no idle proposition even to a corpo­

ration  like yours th a t is w orth millions, is it? No 
idle proposition, is it?

A. No.

20

Q. A p re tty  serious thing, or d id n ’t you regard  it 
in th a t light?

A. The lease was a renewal of a previous lease. 
Q. I  know, b u t ------

?i)
Mr. Stockwell: Now, let him  answ er the question.

Mr. W escott : Now, he w on’t  answ er the question ;
I  d id n ’t ask him any question.

Mr, Stockw ell: I f  the Court please, m ay we have 
a  ru ling here righ t now ?
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(The last portion of the testim ony was then read 
by the stenographer.)

The C ourt: Is  there anything more you w ant to 
answer, Mr. Mason ?

The W itness : No.

The C o u rt: Then it seems to be ended.
10

Q. I f  I  understand  the p u rp o rt of your testimony, 
the additions you had made to this property , the 
buildings you had put on it  in the course of your 
occupancy of it, and the grow th and size of your 
business made it quite im portan t th a t you shculd 
rem ain in the p roperty , d id n ’t it?

A. As owners.
Q. Well, d id n ’t it make it quite im portan t th a t you 

should rem ain in the p roperty  w hether ?s owners 
20 or w hat not?

A. Yes, if  we h a d n ’t any other place to go.
Q. Now, don’t go to reasoning w ith me. You have 

said yes. Now, because it was im portan t fo r you 
to  rem ain in the property , considering the size of 
your business and the additions you had made, and 
the values th a t you had given the p roperty , you tried  
to negotiate w ith the owners, d id n ’t you?

A. W e did negotiate w ith them.
0 . You tried  to negotiate w ith the owners, d id n ’t 

30 you?
A. Yes.
Q. And you tried  over and over again, d id n ’t you? 
A. Yes.
Q. A nd you failed over and over again, d id n ’t 

you?
A. W e failed the la st time.
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Q. P ardon  me; d id n ’t you fail over and over 
again ?

A. We always came to some decision.
Q. Did you? The decision was th a t you were not 

(to stay there, wasn’t it?
A. T heir decision was that.
Q. Y our decision was the contrary?
A. Our decision was------
Q. T hat you would stay  anyhow w hether they 

wantecLyou to get out or not—th a t was your decision, ] 0 
w asn ’t i t !

A. We always expected to get a lease.
Q. No, w asn ’t th a t your decision—I don’t care 

w hat you expected to get. You say you expected to 
get a lease; you tried  to  get a lease and you d id n ’t 
get a lease, and, therefore, you knew you had to get 
out, d id n ’t you ? D idn ’t you ?

A. Know we had to get out? Of course, we knew 
we had to get out ultim ately.

Q. V ery well, then you made up your mind you 20 
w ouldn’t get out, d id n ’t you?

A. No, we d id n ’t make up our mind we wouidnY 
get o u t; we made up our minds we would do every­
th ing in our pow er to get th a t p roperty . T hat is 
w hat we made up our minds to.

Q. Yes, you made up your mind th a t you would 
do everything in your power to get th a t p roperty?

A. Yes.
Q. And p a r t of th a t was staying there, wasn ’

it? 30
A. No.
Q. W asn ’t it?
A. No.
Q. But you made, up your mind you would do 

everything you Could to get th a t p roperty?
A. Yes, we negotiated fo r it.
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Q. Now, pardon m e; now, when you negotiated so 
frequently  w ith these people and failed to reach any 
conclusion, you then knew th a t you had to get out, 
d id n ’t you? Now, answ er th a t yes or no.

A. I  have answ ered th a t question------
Q. A nsw er it again.
A. A dozen times ; I  knew the lease was through 

on the 30th of June.
Q. Yes, well, all right. Now, knowing the lease

IQ was through on the 30th of June and knowing th a t 
your negotiations to increase or to get another lease 
or to purchase the p roperty  had failed, why did you 
stay  there ?

A. On the 30th of June I  did not know th a t our 
negotiations had failed.

Q. Oh, you did not?
A. No.
Q. W hy not?
A. Because they were pending.

2Q Q. H ad n ’t you received several le tters from  this 
p lain tiff ?

A. Yes, and I  had subsequently had several con­
versations.

Q. W ith  whom?
A. W ith  Mr. D avid S. B. Chew.
Q. W hen did you have those conversations ?
A. The 22nd of June.
Q. W hen?
A. The 22nd or 23rd—the 22nd of June.

30 Q- Well, is th a t all?
A. Mr. Bleakly was in  conversation with Mr. 

Chew under my instructions subsequent to th a t 
period.

Q. Now, as  I  understood you, fo r the purpose of 
coercing—you d id n ’t use th a t word, I  am using it— 
fo r the purpose of bringing pressure upon th e  mind
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of Mr. Chew or the p lain tiff in this ease to let you 
have th a t property , you exhibited to them  plaus of 
a proposed building by you, d id n ’t you?

Mr. Stockwell: I  object to th a t question; there 
is no evidence of coercion.

(Objection overruled.)

Q. D idn ’t you? 10
A. No.
Q. Didn’t you say you exhibited plans to Mr. 

Chew?
A. I did.
Q. And d id n ’t you say you exhibited those plans 

to him fo r the purpose of le tting  him see th a t if he 
did not sell you the p roperty  you would build?

A. W e intended to build anyhow; I  told him  so.
Q. D idn ’t you say to your own counsel a little 

while ago in  the hearing  of the Judge here and this 20 
ju ry  th a t you took these plans to Chew and showed 
them  to him fo r the purpose of giving him to under­
stand th a t if he did not sell the p roperty  you would 
build—d id n ’t you say th a t or in effect that?

A. It may have had that effect, but we would have 
built anyhow.

Q. All r ig h t; d id n ’t  you say th a t to him?
A. Well, I will have to ask you to refer to what 

I did say; no doubt it gave that impression.
Q. Now, when was tha t?  30
A. That was in June or July, 1915.
Q. Very well, June or July, 1915; that was a year 

before your lease expired, wasn’t it?
A. Yes.
Q. Very well; when did ypu actually begin to build 

those buildings?
A. The day following the interview instructions
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were given to obtain the estimates on the buildings 
as designed, and building operations, as I call it, 
were started in October or November of that year.

Q. Not until October or November?
' A. No.

Q. And they were not started until when, with ref­
erence to your negotiations with these people?

A. They were started in either October or Nov­
ember.

10 Q. They were started when the letters you had 
from the plaintiff and negotiations with them in­
formed you that you could not have a term any 
longer, weren’t they?

A. No, we never regarded any letter that we 
g o t-----

Q. I don’t care how you regarded it; I am asking 
you for a fact.

A. Well, we never regarded any letter we got 
from them as terminating the settlement of either 

20 lease or sale.
Q. I know, you say you didn’t, but it was after 

you got those letters that you commenced to build 
that building, wasn’t it?

A. Yes, there was some correspondence preceding 
that, of course; it is on record.

Q. Now, let’s don’t quarrel; we will get along 
very well. How big was that building*?

A. What building?
Q. The one you showed the plans of to Mr. Chew 

30 and threatened to build if you did not get the prop­
erty from him?

A. We didn’t threaten to build if we did not get 
fhe property from him.

Q. How big was that building?
A. If you want to know how big the building 

was-----
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Q. Yes, th a t is w hat I  am asking yon.
A. I  can ’t tell y o u ; they were very large.
Q. Well, give us a guess.
A. I  can ’t guess; T haven’t any idea of guessing.
Q. You were president of the company and you 

saw these buildings, d id n ’t you ?~
A. Yes.
Q. And you have no idea of the ir size?
A. Oh, yes, they were large, comprehensive build- 

ings. iq
Q. How large ?
A. P erhaps five or six different buildings.
Q. How large were they?
A. Three-story  buildings.
Q. Brick?
A. No, they were brick and concrete, yes.
Q. You began them in November, 1915?

; A. I t  is my thought they s ta rted  to build a t tha t 
time, yes, the actual building opera tions; preceding 
th a t the excavations and cutting down of trees, etc., 20 
were done.

Q. Sure. Now, when did you finish those build­
ings ?

A. I  haven’t got the date in my mind.
Q. Well, ju st make a real good, honest guess at 

it.
A. I  should say th a t the buildings were finished 

about Septem ber or possiblv not until October of 
1916.

Q. Well, how near finished were they by the 30th va 
day of June, 1916?

A. Well, they were finished up to the point th a t 
they required about two or three more months ’ work.

Q. W ould they hold anything?
A. Well, the ir side walls were up, some of them.
Q. Only the side walls?
A. The roofs,
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Q. W ho is there here who knows about this ?
A. Mr. Stites, the general m anager of the com­

pany.
Q. Well, do you say th a t on the 30th day of June, 

1915, only the walls were there of the buildings?
A. Well, I  don’t really  pretend  to  say what was 

there.
Q. You saw them? ,
A. They w eren ’t ready for occupancy; they

10 w eren’t completed sufficiently to move into.
Q. You saw them, d id n ’t you?
A. Yes, I  saw them, of course.
Q. V ery well, now; can ’t you form  any judgm ent 

how near completion they were? You said within 
two or three months?

A. No, I  cannot form  any judgm ent, because there 
were six or seven different buildings and one build­
ing might have been a t one stage and another build­
ing a t another stage.

20 Q. How soon now—these buildings not having 
been completed until three m onths subsequent to 
June 15th—keep th a t in mind, because you said tha t 
and not fit fo r occupancy—how soon did you begin 
¡to move things out of the p la in tiff’s facto ry  a fte r 
the 30th day of June?

A. W e sta rted  to move things out of our factory, 
•the Ancona plant, the la tte r  p a r t of June.

Q. Not until the la tte r  p a r t of June?
A. Of 1916.

30 Q. H ave you got any record of w hat you moved!
A. I  believe there is a record of it.
Q. W ill you produce it?
A. I  will if it exists.
Q. Well, I  hope it exists. B ut you did not begin 

un til the la tte r  p a r t of when?
A. Of June.
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Q. Then you began before the expiration of the 
term ?

A. Yes.
Q. Can you tell w hat you moved before the ex­

p ira tion  of the term ?
A. The record will show that, yes.
Q. Now, if you began to move out of there before 

the expiration of the term , I  w ant you to tell this 
.jury why you honestly believed th a t you did not have 
to move a t all? 10

A. The only reason we d id n ’t believe we had to 
move a t all was because we had every reason to 
believe th a t the Ancona plant, which had been leased 
to us fo r 30 years, would either be sold to us or 
rented to us for a short term .

Q. Yet, notw ithstanding th a t honest belief you 
commenced to move out before your term  expired, 
d id n ’t you?

A. W e did, yes.
Q. Now, if it had not been fo r your honest under- 20 

standing th a t you did no t have to move out, you 
would have known from  your lease th a t you would 
have to move out, w ouldn’t you?

A. I  don’t get tha t question; please read  that.
Q. Well, I  will w ithdraw  the question. Suppose 

you had not seen these people a t all, the Ancona 
people, you would have known from  the term s of 
your lease you would have to go out on the 30th day 
of June, w ouldn’t you?

A. Yes, we would have known the lease was over 30 
the 30th day of June.

Q. B ut you would not have known you would have 
to go out?

A. Well, th a t question I  don’t know anything 
about it.

Q. Well, then, if you h ad n ’t had any negotiations
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w ith these people a t all, do yon mean to say you 
would have stayed there ?

A. Oh, I  can ’t presum e such a th ing ; I  can ’t 
im agine such a thing.

Q. You would have gone out then if it had not 
been for these negotiations because your term  told 
you when to go out, w ouldn’t you?

A. Well, I  imagine so, yes.
Q. Now, before your term  expired you began to 

10 move out?
A. Yes.
Q. W hy?
A. W hy, because we had certain  appara tu s we 

desired to move into the buildings before they wer^ 
all bricked up.

Q. Yes, and you did not w ant to take other things 
out until you got your buildings ready  fo r them, did 
you?

A. W hy, of course n o t ; we couldnyt take them  o tr .; 
20 it would be physically impossible to take them out.

Q. And then the reason you did not go out before 
|was because your buildings were- not completed, 
was it?

A. Not a t all. T hat was the reason we d id n ’t 
move the stock; the reason we d id n ’t go out was 
because we expected a t all tim es to renew the lease 
or purchase th a t property . I t  was a g rea t astonish­
ment to me th a t it w asn ’t done.

Q. You have lived through th a t period of aston- 
30 ishment, h aven ’t you?

A. Yes.
Q. A nd still live?
A. Yes.
Q. I t  d id n ’t shock you to death?
A. No, but it  amazed me to death.
Q. W ell, do you im agine there is any amazement
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on the p a r t of the owners of this p roperty  th a t you 
w ouldn’t get out when they told you to ?

A. They had no idea of pu tting  us out; no idea; 
it  was a g rea t su rprise  to us all when they brought 
this action.

Q. A surprise  to them?
A. I  think it was a surprise  to them.
Q. All r ig h t; we are all surprised.
A. They w anted a tenant, they showed th a t ; they 

w anted to sell the p roperty , they showed that. They 10 
could not have had a better tenant, they could no’ 
have gotten any more from  any other tenant.

Q. Now, go ahead and argue, I  like to hear you 
a rg u e ; the more you argue, the better it is. A re you 
through arguing?

A. I  am  simply showing our state of mind in this 
thing.

Q. You were a very desirable tenant, w eren’t you?
A. I  think we were.
Q. And you w anted the p roperty , d id n ’t you? ?()
A. Yes.
Q. And you w anted to buy it when you found you 

could not ren t it again, d id n ’t you?
A. W e w anted to buy it and when we could not 

buy it we were willing to ren t it fo r a  short term .
Q. I  don ’t care how you put it.
A. Well, th a t is the whole thing.
Q. A term  long enough to let you get out?
A. W hy, of co u rse .,
Q. Now, these negotiations between you and the 

Ancona people to ren t and to buy failed, d id n ’t they, 
because you would not pay  w hat they wanted, isn ’t 
th a t true?

A. W e really  d id n ’t------
Q. No, but is n ’t th a t true?
A. W hy, we w ere------
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Q. Isn’t that true?
A. The proposition------
Q. No, isn’t that true?
A. The proposition -----
Q. D on’t argue w ith me.
A. I  am not argu ing ; I  am try ing  to state facts. 
Q. I s n ’t th a t true?
A. No, it is not true, fo r they n e v e r ------

1« Q- Now, let, us take the rent part of it. How much 
rent did they want you to pay to renew the lease, 
can you remember?

A. Yes.
Q. How much?
A. $15,000 a year fo r a five-year lease.
Q. And you w ouldn’t pay it, would you?
A. Not for a five- year lease.
Q. You w ouldn’t pay it, would you?
A. Not fo r a five-year lease.
Q. Well, would you have done it for a one-year 

20 lease?
A. Yes.
Q. Now, when you w anted to buy the property , do 

you remember how much they asked you fo r it?
A. They never named a figure to me ; they named 

a figure to Mr. Bodine, or a t least they d id n ’t name 
it, his company.

Q. Did you hear that figure?
A. Yes
Q. W hat was it?

30 A. $350,000.
Q. And you w ouldn’t give it, would you?
A. A ssuredly not.
Q. Now, because you w ouldn’t come to the ir term s 

on the ren t to be paid and would not come to the ir 
term s on the price th a t they w anted for the property , 
the whole th ing failed, d id n ’t it?

A. Yes.
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Q. A nd you knew it?
A. Knew th a t it failed?
Q. Yes.
A. W e w ere served with a suit in ejectm ent, and 

I  knew it had failed under those circumstance.! un­
less—

Q. And yet you held on to th a t p roperty , d id n ’t 
you?

A. Why, tha t was on the 6th or 7th of Ju ly .
Q. Do you know when your new building was 10 

finished, actually finished?
A. E n tire ly  and completely finished?
Q. Yes.
A. Yes, approxim ately 1 should say October, 1916.
Q. W hat p a r t of October?
A. I  can ’t tell you definitely, I  don’t know.
Q. H ave you any record of it?
A. As I  say, those buildings w ere built in groups.
Q. Have you any record of it?
A. Yes. 2Q
Q. W ill you produce th a t record in evidence?
A. I  will w ith pleasure.
Q. W hat was the first th ing you moved out of the 

buildings before the expiration of your term ?
A. I  don ’t know w hat was moved out of the build­

ings first, second or th i rd ; I  told you the record 
would probably show that.

Q. W hat were the principal things you moved out?
A. I  don’t know.
Q. H ave no idea?
A. Well, I  have no recollection.
Q. You took out boilers, d id n ’t you?
A. Yes, we took out boilers.
Q. You took out shafting, d id n ’t you?
A. I  am  not sure about shafting.
Q. You took out the sprinkler system, d id n ’t you?
A. We did.
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Q. W hat ?
A. Yes.
Q. You took out motors, d id n ’t you?
A. Yes, we took out all th a t belonged to us that 

was w orth moving.
Q. Do you know the reason why the Ancona Com­

pany has failed to ren t th a t p ro p erty  since you 
moved out?

A. I  suppose it is because they haven ’t had any 
10 tenant, any application.

Q. D on’t you know it is because the p roperty  is 
wrecked?

A. I  certainly do not.
Q. You do not?
A. I  do not.
Q. D on’t you know it is because you people when 

you found you had to go out of there a fte r the 
judgm ent of the Suprem e Court was against you, 
th a t you went out in such, a way th a t you wrecked 

20 the whole p roperty—don’t you know that?
A. I  know absolutely the con trary  of that.
Q. You left it in  good condition, did you?
A. Perfect condition, the best of condition; oc­

cupied the p lan t fo r th ir ty  days longer in order to 
pu t it in the best of condition.

Q. I  understood you to say th a t when you went 
in there th a t the p roperty  was a shell?

A. Well, I  w asn’t  on the p lan t before the W eis 
bach Company got in there.

30 Q. D idn’t you say th a t when you went in  there the 
p roperty  was a shell?

A. Yes, when I  was down there about 1889, there 
was still th ree-quarters of it a shell, no floors in it.

0 . One-fourth was not a shell?
w

A. No floors in it a t all.
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Q. O ne-fourth was not a shell?
A. That was the part that was occupied bv the 

little Welsbach.
Q. One-fourth was not a shell?
A. T hat was about right, yes.
Q. A nd the other three-fourths were a shell?
A. Yes, th a t is the reason it rented so cheap.
Q. Then you went to work To pu t it from 'the state 

of shellness into the state  of suitability  fo r your 
business? * 10

A. W e did.
Q. I s n ’t th a t otic of the reasons you d id n ’t want 

to get out?
A. Certainly, we w anted to buy the plant, wanted 

to use it.
Q. Isn’t that one of the reasons you did nor get 

out?
A. No.
Q. You put a good deal of value into th a t p roperty , 

d id n ’t you, th is  shell? 20
A. No.
Q. D idn’t you add to it?
A. You say th is shell—w hat shell?
Q. The shell you spoke of, tw o-thirds shell; you 

pu t a good deal of value in that, d id n ’t you?
A. We estim ated the value of the p roperty  w orth 

$150,000 to us to buy.
Q. You put a good deal of value into it, d id n ’t you?
A. T hat m ay be considered a good deal of value.
Q. I s n ’t th a t one of the reasons you w anted to 3Q 

sta}^ there?
A. No, we are  delighted we are  not there.
Q. Well, if you are  delighted you are not there, 

why did you w ant to stay  there so ?
A. As I  told you, we had a gas p lan t on the p ro p ­

erty , we had a chemical plant, being pressed fo r pro-
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duction, and we w anted to go ahead w ithout inter 
r  option.

Q. Did you move the chemical p lan t anywhere ?
A. We ultim ately moved it, yes.
Q. Did you move the gas plant?
A. Yes.
Q. Moved everything, d id n ’t you?
A. Yes, sure, everything th a t belonged to us.
Q. Except the shell!

10 A. E very th ing  th a t belonged to us we moved.
Q. Except the shell ?
-A. I  don’t  know anything about a sh e ll; I  don’t 

think it is a shell any more, I  think it is a p re tty  
good plant.

Q. H ave you seen it?
A. Yes, see it every day.
Q. Since you went out?
A. Oh, yes.
Q. Have you been in it and seen the sun come 

20 down through the roof and shine on you?
A. No.
Q. You haven ’t  seen th a t p a r t of it?
A. No, I  haven ’t been in  it.
Q. H ave you seen the walls w here the rain  comes 

through in a storm  and the sun shines on you through 
the wall?

A. N o ; it has been idle, you know, seven months.
Q. W ell, maybe th a t came about th rough id leness; 

it was a very  valuable p roperty  when you le ft it,
30 w asn’t  it? . .

A. W e considered it was w orth $150,000 fo r us to
buy i t ; we never considered it  a very  valuable prop
erty. . . '

Q. I t  was a very  valuable p roperty  when you left
it, w asn ’t it ? .

A. I t  depends upon wliat you consider very  valu-
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able. I t  was. w orth a good deal to us in order to con­
tinue our production of thorium .

Q. Y et these people haven ’t been able to ren t it?
A. No; I  don ’t think they have; they say they 

haven ’t, I  don ’t know how much they have tried.
Q. Did you on June 13, 1916, receive th is le t te r : 

“ Mr: Sidney Mason, P resident, W elsbach Company, 
Gloucester City, New Jersey . D ear S i r : ”  th is is 
June 13, 1916—“ P u rsu an t to your conversation with 
me on June 7th, I  reported  the same to the officers of 
the Ancona P rin tin g  Company and also the Direcr- 
ors, and have been instructed  to inform  you th a t the 
Ancona P rin tin g  Company does not desire to p u r­
chase any p roperty  belonging to the W elsbach Com­
pany, and also to inform  you th a t as the buildings 
of the Ancona P rin tin g  Company were originally 
supplied w ith a sprinkler system  th a t the present 
sprinkler system  should be allowed to rem ain in 
order to sa tisfy  conditions of the lease. I  was also 
instructed  to notify  you th a t the Ancona P rin tin g  
Company expects th a t you will vacate the p roperty  
im m ediately upon the expiration of the lease and 
tu rn  it over to the Ancona P rin tin g  Company a t th a t 
time iii the condition required by the lease .”  Did 
you get th a t le tte r!
* A. Yes.

Q. Did you make an answ er to i t!
A. I  called a t the ir office subsequent to receiving 

th a t letter.
Q. Did you make any answ er to it!
A. I  made answ er to Mr. Chew in person, yes, on 

the 22nd of June.
Q. V ery w ell; you d id n ’t pu t it in  w riting!
A. No; I  do not recall pu tting  it in w riting.
Q. W hat do you understand  th a t le tte r to mean ! 

Now, you are an intelligent business m an; w hat did 
you understand  th a t to m ean!

10

20
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A. I  understood th a t to be a form al proposition 
to pu t on record the ir views; th a t is w hat I  under­
stood th a t was.

Q. Ju s t a false pretense?
A. Yes, th a t is all. I f  they had substitu ted  the 

word “ dem and”  fo r “ expect”  I  m ight have felt d if­
feren tly  over it, but I  had had these expectations re ­
peatedly sent to me.

Q. So th a t you honestly, did you, thought th a t th a t 
10 le tte r was a piece of false pretense?

A. Certainly.
Q. You thought this plaintiff was dealing with you 

dishonestly?
A. Not necessarily dishonestly, negotiating for the 

best term s he could get.
Q. Isn’t it rather dishonest for a man to deal in 

false pretense?
A. Well, I don’t know whether I used the right 

word, false pretense; he was simply negotiating for 
20 the best terms he could get. He had the property 

and wanted to sell or lease; I wanted his property 
and preferred to buy it. If I could not buy it I 
would take it on a one-year lease.

Q. Now, if the Ancona Company when it  sent you 
th a t le tte r was dealing in false pretense, w hat were 
you dealing in when you refused to get out, honest 
pretense?

A. Subsequent to that letter I saw Mr. Chew and 
we discussed the property, terms in regarcRo con- 

30 tinuing to occupy that property.
Q. W hy would you g o ------
A. He invited me to make a proposition.
Q. W hy would you go to this company and under­

take to make honest dealings w ith them  when you 
were satisfied th a t they had p u t th a t solemn w ritten  
declaration in w riting  as a pure piece of false pre-
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tense and as coming from the Board of directors— 
now, why did you under those circumstances go deal 
with such people?

A. Well, I had had a good deal of experience in 
previous dealings with these people.

Q. You found them to be crooks, did you?
A. Not a bit; I don’t make any charges of that 

kind at all, sir. I found it was a question of being 
pretty discreet. You never knew where they were at, 
and as I viewed the situation, they considered-----  10

Q. Now, Jet’s hear it.
A. As their attitude exhibited to me; that they 

had us by the short hair.
Q. Oh, yes; now, that is excellent. Now, you 

thought all the time that they thought they had you 
by the short hair?

A. I certainly did.
Q. In other words, you thought they were dishon­

est?
A. I don’t know whether you call it dishonest or 20 

not; they were negotiating to sell their plant or 
lease it at the very best terms they could get.

Q. If a man thinks he has got you by the short 
hair and won’t let go, do you think that conduces to 
a perfectly candid and honest state of mind on the 
part of the fellow whose short hair is handled?

A. I don’t pretend to pass on what was in his 
mind.

Q. You are only passing on what was in your 
mind? 30

A. Yes.
Q. All right; now, that is your defence in this case, 

isn’t it; it is what was in your mind?
A. Why, not necessarily ; it was what I was led 

to expect as the ultimate conclusion of this thing.
Q. Haven’t you been saying from the beginning of
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this case and h a sn ’t your counsel been saying, “ Oh, 
we were in such an honest state of mind th a t we held 
on to th a t p ro p e rty ” ?

A. W hy, we certainly were in an honest state of 
mind.

Q. A nd the other fellows were in  such a dishonest 
sta te  of m in d ------

A. I  don ’t  know w hat the ir state of mind was.
Q. T hat they w anted to let go of the p roperty  ?

10 A. I  don ’t know w hat th e ir  sta te  of mind was, but 
I  know th is: They had the p lan t fo r ren t or for 
sale, and it was simply a question of reaching term s, 
th a t is w hat I  knew. Now, it  was a question how fa r  
they could drive m e ------

Q. Oh, it is a question of how fa r  they could drive 
. you, not a question of how fa r  you could drive them?

A. Not a p a rtic le ; I  was short-haired.
Q. You were an honest man, they were a dishonest 

crew and they were seeing how fa r  they could drive 
20 you?

A. I  have nothing to say about the ir dishonesty, 
s i r ; th a t has nothing to do w ith it.

Q. You made no answ er to th a t le tte r in w riting?
A. No, not th a t I  recall.
Q. B ut you did try , d id n ’t you, before they sent 

you this le tter, to sell them  some property?
A. No, I  d id n ’t try  to sell them some p ro p erty  at 

all.
Q. D idn’t you?

0 A. No, sir, not a b it of it. I  went up there and told 
them  th a t is w hat we would consider to move out— 
this was in June—th a t we had a sprinkler system  in 
[there, th a t if we took it out it would change the fire 
rate,, and it was p a r t of our own fixtures, and sug­
gested th a t they m ight consider the wisdom of buy­
ing it. I t  was an accommodation to them  th a t I  w en t; 
the thing was of g rea t value to me to  take out.
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Q. Sure, and you were so sensitive about in ju ring  
the ir p roperty  th a t you went to them  and tried  to get 
them  to buy it?

A. I t  w asn ’t any question about in ju ring  their 
p ro p e r ty ; I  stated  in th a t interview  w ith Mr. Chew 
when I  discussed this m a t te r ------

Q. And you w anted them  to buy the sprinkler sys­
tem  so as not to in ju re  the property , or take the 
sprinkler system  out?

A. I  d id n ’t care w hether they bought it or d id n ’t 10 
buy it, or fo r w hat purpose they bought it.

Q. Did you wish to rent it to them!
A. I  told Mr. Chew in the interview  th a t we wished 

to go out of th a t p lan t in the very  best way.
Q. When was that!
A. On the 22nd of June.
Q. And it was then you tried  to sell them  the 

sprinkler system?
A. I  d id n ’t try  to  sell them  anyth ing; I  told them 

w hat the situation was and told them  w hat we would 20 
do.

Q. It was then you offered them the sprinkler sys­
tem?

A. Yes, offered them an opportunity to buy it.
Q. I t  was then you offered them  an opportunity  to 

buy the sprinkler system  and they would not buy the 
sprinkler system?

A. Presumably they wouldn’t.
Q. Now, th a t sprinkler system  was fastened to 

•the whole establishm ent, w asn ’t it, up and down, 30 
top and bottom?

A. It was the customary sprinkler system.
Q. And to take it out meant what to the building?
A. I don’t know what it meant to it; it meant it 

didn’t have it in.
Q. And it didn’t mean it would hurt the building

any?
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A. I don’t think it made any difference to the 
building.

Q. Then why did you want to sell it to them?
A. It wasn’t that I wanted to sell; it was for them 

to buy it if they wanted it; I didn’t care whether 
they bought it or not.

Q. Well, all right. See if you got this le tte r of 
M arch 3, 1916: “  Sidney Mason, P resident, Wels-
bach Company, Gloucester City* New Jersey . D ear

10 Sir: Your letter of March 1st with regard to the 
Ancona property has been received. We understand, 
therefore, that pursuant to the rejection last autumn 
of our offer of a five year extension of the lease, the 
Welshach Company will vacate the premises by June 
30th, and shall act accordingly. Meanwhile, certain 
members of the hoard of directors will visit the An­
cona property probably this or next week. Yours 
truly, Ancona Printing Company, By Samuel B. 
Scott, Secretarv pro tern.” Did you get that letter? 

20 A. Yes.

Mr. Stockw ell: W hat is the date of that?

Mr. W escott: M arch 3, 1916.

Q. Did you answer that letter?
A. I don’t know whether I did or not. If that is 

the original letter, I can tell you by looking at it.

30 (Counsel hands paper to witness.)

The Witness: Yes, I answered that letter on the 
third month, fourth.

Q. Now, then, you didn’t get out of the property 
according to the request of these letters at the term-
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illation of your lease, did you—you can say yes or 
no.

A. No, we d id n ’t get out.
Q. Well, im m ediately a fte r your refusal to get out 

you were served w ith a notice under the Landlord 
and T enant Act issuing out of the D istric t Court, 
w eren’t you?

A. On Ju ly  7th or 8th we received such a notice, 
much to our surprise.

Q. Well, how would you be surprised  when you are jq 
dealing w ith short-haired  people?

A. Well, Mr. Bleakly had only a short while before 
th a t inform ed me of a  fu rth e r interview  he was to 
have w ith Mr. W eaver regard ing  the negotiations.

Q. 1 see; so th a t is w hat su rprised  you?
A. I  thought a fte r we got Mr. W eaver in  we might 

come to term s.
Q. T hat is w hat surprised you; you thought you 

could do more w ith Mr. W eaver than  you could w ith 
the Ancona Company? 20

A. No, but I  thought probably Mr. W eaver would 
be more reasonable in his business views.

Q. Now, Mr. W itness, when you knew through 
years of experience th a t you were dealing w ith  un­
reasonable people, people who got a m an by the short 
hair, people who indulged in false pretense, why 
d id n ’t you have everything p u t in w riting  w ith 
them  ?

A. Well, I  don ’t know why we d id n ’t. There 
m ight have been one reason a t one time, another vq 
reason a t another time. There was no reason why 
w hat we said should not have been in w riting.

Q. I t  makes a whole lot of difference, doesn’t it, 
when a th ing  is reduced to w riting  and when it is an 
oral declaration, speech, word of m outh—a g reat 
deal of difference between them, isn ’t there?

A. Well, there ought not to be,
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Q. I  know there ought not to  be and wouldn ’t be on 
the p a rt of honest men like yourself, and dishonest 
men like them  there ought not to be, but there is 
generally a difference when people are in a legal 
quarrel about w hat was said a t personal interviews, 
isn ’t there ?

A. I t  seems so in th is case.
Q. There isn ’t any inaccuracy in your statem ents, 

of course, as to w hat was said!
10 A. Not to my knowledge.

Q. The inaccuracy is all on the ir p a rt ?
A. I haven’t heard them say anything.
Q. Well, you will hear it  fu rth er on. Now, to go 

back to th a t D istric t Court m atter you went to the 
D istric t Court, d id n ’t you, in response to th a t rule to 
show cause why vou should not get out irmnediatelv?

A. We did. '  *
Q. You went there w ith your two lawyers, the two 

distinguished gentlemen, members of the bar here 
20 now, d id n ’t you?

A. W e consider them  so.
Q. A nd you took your witnesses there, d id n ’t 

you?
A. We did.
Q. A nd there was a ju ry  there, w asn’t there?
A. There was.
Q. A nd a good Judge, w asn’t there?
A. Yes, I  th ink  he is a very good Judge.
Q. A nd he heard  your case and the ju ry  heard  

30 your case, d id n ’t they?
A. Well, I  was present a t the tr ia l and unless they 

were deaf they heard  it.
Q. W ell, they w eren’t short-haired people?
A. I  don ’t know anyth ing  about that.
Q. Well, the case was argued, w asn’t it, to the 

Jury?
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Q. By your distinguished and eloquent counsel!
A. Yes, sir.
Q. A nd you set up there the question of your good 

faith , d id n ’t you!
A. T hat I  don ’t know.
Q. You did not!
A. No, I don’t know what good faith there was 

about the question, whether that was set up or not.
Q. Didn’t you set up there as a defence against 

your being put out of the property that you were 10 
acting in good faith in holding it! Didn’t you set up 
all these conversations with these people, with the 
Ancona people!

A. The record of the case will show exactly w hat 
the defence was, I  don’t ---------

Q. I  know, but d id n ’t you!
A. I  don ’t know w hat the record shows.
Q. You can’t remember about that!
A. No.
Q. And did not the jury after the Judge charged 20 

them find against you!
A. They did.
Q. And that meant that you should go out im­

mediately, didn’t it!
A. Well, it d id  a t th a t moment, I  think.
Q. Now, how did you keep yourselves in there 

from that time on!
A. Well, the review of the case was next.
Q. Yes, you raised the question whether Mr. Scott 

had the right to serve the notice on you, didn’t you! 30
A. That was one thing, I believe.
Q. And that went to the Supreme Court, didn’t it?
A. I  understand  so.
Q. And the Supreme Court decided against you!
A. That I am not informed on; I don’t know what 

their decision was.

New Jersey  S tate
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Q. You don ’t know th a t the Supreme Court 
decided against you!

A. I  d o n ’t recall anything about it. There was 
one case th a t I  don ’t th ink  ever went to issue.

Q. Well, they did; they decided against you.
A. I  will take your word for it.
Q. Then your own counsel told you you were at 

the end of the rope and you had  to get out, d id n ’t he t
A. I  d o n ’t recall being told anyth ing  of the sort. 

10 AYe had determ ined on Ju ly  7th, when this su it was 
commenced—we did everything we could to hasten 
things to get out.

Q. Now, how m any m onths would it take you to 
get out of th a t place w ith your sprinkler system, 
your boilers and everything—how m any months 
would it take you to get out, actually?

A. To physically move the property  ?
Q. Yes.
A. And throw  it in the street?

20 Q. I  d o n ’t care where you pu t it—how long would 
it  take you to get out ?

A. I t  would take ordinarily  about anywhere from  
two to three months.

Q. To move th a t stuff?
A. To move th a t plant, yes.
Q. I t  was so big?
A. W hy, yes.
Q. How m any men did you have moving it?
A. Well, I  d o n ’t know, but the records will show 

30 th a t; a good m any; as m any as we could get; con­
stan tly  try ing  to h ire them.

Q. Yes, and failing, and it took you five or six 
m onths to get out of th a t facto ry!

A. I  don ’t know th a t it took five or six months to 
actually  do the moving.

Q. W ell, how m any m onths did it take to do the
m o v in g  ?
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A. I  say the record will show the whole th ing  com­
plete, the detail of it.

Q. Well, you did not stay in there afte r the 
Supreme Court decided against you, did vou f

A. W e did not stay in there afte r the 30th of 
December.

Q. You did not stay  in  there afte r the Supreme 
Court decided against you?

A. W e could have left the premises probably three 
weeks earlier if it  had not been th a t we retained  10 
them  to pu t them  in good physical condition.

Q. You did get out afte r the Supreme Court 
decided against you?

A. T hat would be merely a coincidence; I  don ’t 
know when the Supreme Court decided against us.

Q. I  made a m istake and I  beg your pardon; you 
did not get out afte r the Supreme Court decided the 
case, did you?

A. I  don ’t know; when did the Supreme Court 
decide the case? 20

Q. December 4th, 1916; now, when was it you say 
you went out?

A. W e delivered the keys to the p roperty  on 
December 30, 1916?

Q. A nd you had not moved out by December 4th 
and you could not deliver the keys because the bu ild ­
ing was not em pty until when, did you say?

A. Oh, we had moved out two or three weeks be­
fore we delivered the keys. We retained possession 
because we wanted to reglaze the windows and paint 30 
the sills and do such things as would leave the prop­
erty-clean it up.

Q. Now, then, afte r -the Supreme Court decided 
against you, you took a w rit of erro r or an appeal 
to the Court of E rro rs  and Appeals, the h ighest court 
in the state, d id n ’t you?

A. I  guess so.
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Q. Have you any doubt about i t !
A. W ell, there was some action taken, I  don’t 

know where it was ta k e n ; I  d id n ’t pay any attention 
to it.

Q. Well, th a t was for the purpose of holding the 
business up, w asn ’t it?

A. No, no purpose a t all.
Q. Very well, then, it was done for mere idleness?
A. Well, it was done by advice of counsel.

10 Q. Now, afte r you took the appeal to the Court of 
E rro rs  and Appeals and got out of the property , you 
abandoned th a t controversy, d id n ’t  you?

A. I  believe th a t controversy was m utually  agreed 
to suspend; I  d o n ’t know, or dropped; I  don ’t know 
w hat counsel arranged.

Q. Now, d o n ’t pu t th a t on us, w hatever you do.
A. Well, I  d o n ’t know if I  pu t it on to you or not.
Q. Did you abandon th a t law suit a fte r it got into 

the Court of E rro rs  and Appeals and you got out of 
20 th a t property?

A. If  we did it was done by our counsel w ithout 
any consultation w ith me a t all.

Q. Oh, Lord; now, pu t it on your counsel; you 
don ’t know anything about it?

A. I  don ’t know anyth ing  about it, d id n ’t know 
it was abandoned.

Q. Well, do you know w hether it was begun, Mr. 
Mason ?

A. No, I  did not know it had been begun.
30 Q- Did you direct it to be begun?

A. The original suit, yes, and then the appeal to 
Judge G arrison; then it was certified up to a hearing 
and then the m atter was p ra c tic a lly ---------

Q. Yes, bu t afte r th a t did you direct an appeal 
then to the Court of E rrors?

A. No, the m atter was left entirely  in the hands of
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Mr. W arden, the chief counsel of the company, who 
co-operated w ith Stockwell & Bleakly.

Q. Is  he an executive officer as well as an advisory 
one?

A. He is the general counsel of the company.
Q. I  say, was he an executive officer of the com­

pany as well as counsel?
A. No, he was not an executive officer.
Q. W ho was tha t?
A. Clarence W arden, Clarence B. W arden. }q
Q. W on’t you th is afternoon, if you will, produce 

the record show ing’the h istory  of your removal from 
th a t property? Now, don ’t fa il to do it. Here is 
one other le tter I  w ant to call your atten tion  to. 
This le tter is w ritten  on your official paper; it is 
dated Ju ly  30, 1915: “ Ancona P rin tin g  Company,
Mr. Oswald Chew, secretary, Commercial T rust 
Building, Philadelphia. D ear Mr. Chew: I  herew ith 
acknowledge receipt of your favor of the 30tli ultimo 
quoting resolution passed by the stockholders of 2Q 
your Company, i. e., th a t the p roperty  now leased to 
the W elsbach Company be offered to them  for ren ta l 
for ten years from the expiration of the existing 
lease on a sliding scale, beginning a t $10,000 and in­
creasing annually  by $1,000 un til it reaches $15,000 
and from then to be continued a t $15,000 annually 
until the end of the term , other term s and conditions 
to be the same as now in force in  the existing lease. 
This offer we cannot favorably consider either in 
respect to the term s or duration  of the lease, and ac- 
cordingly it  is hereby declined. A t my suggestion, 
under date of Ju ly  13th, representatives of our 
respective companys inspected the Ancona premises, 
a t which time there was pointed out to yourself and 
representatives the m any struc tu ra l weaknesses and 
defects of certain  buildings, namely, Nos. 23, 24, 27,
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35, 36, 44 and 47, occasioned by settling of founda­
tions, etc. W e subsequently retained the services of 
Mr. Steele & Sons Company, whose engineers have 
reported  on the condition and safety of the above 
mentioned buildings, in brief, the ir report indicates 
th a t none of the buildings are in im m ediate danger 
or involve any undue risk  owing to their occupancy 
of one year, but as a precautionary  m easure certain  
m inor re-enforcements of said buildings should be 

10 made, involving an expenditure estim ated a t ap ­
proxim ately $6,000, a n d . w ith an additional ex­
penditure on building No. 27 of approxim ately 
$14,000 the buildings would be deemed safe by them  
for a continued occupancy of not exceeding live 
years. Inasm uch as we contemplate the construction 
of m odern buildings on prem ises now owned by us 
in  order to conduct our m anufacturing efficiently and 
economically, it would seem a waste of either your 
money or our money to make the additional ex- 

20 penditure on building No. 27, as your plant' has 
served its usefulness as fa r as our requirem ents are 
concerned. To avoid this, I  am prepared  to renew 
authorized offer to purchase the Ancona premises 
now leased by us for $150,000. The premises would 
serve the purpose of our fluid and chemical d epart­
m ent and thereby relieve us of expenditure for bulk­
heading and extending our own property. I have 
had m easurem ents taken of the Ancona premises 
which were reported  to contain a to tal of nine and 

3Q one-quarter acres, hence we consider the above offer 
a very full and liberal price tak ing  into consideration 
all the conditions involved in our present occupancy 
of the premises. Should th is offer not be accepted 
we are prepared  to consider a renew al of our lease 
for a fu rth er period of not exceeding three years, in 
which we would require th a t the provisions be made
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to place the buildings in a safe condition for our 
occupancy and use. If  you should neither care to 
sell nor make a short term  lease, we would then ask 
lo r a six m onths extension of our curren t lease upon 
tèrm s and conditions as now in  force, in order th a t 
we m ay have ample tim e in which to surrender and 
vacate the premises. Yours very truly, Sidney 
Mason, P resident. ’ ’ Did you w rite th a t le tter *

A. I  did.
Q* You PU1 these buildings—you say you stayed m 

there quite a long while in order to p u t these build- U 
ings in complete condition, d id n ’t you?

A. l e s ,  we stayed there—we were w orking two or 
three weeks repain ting  them.

Q. How much money did you spend pu tting  them 
in complete condition?

A. .T hat I  couldn’t give you offhand; I  have got 
the records.

Q. H ave you a record of it?
A. I  have.
Q. W ill you produce that?
A. I  will w ith pleasure, sir.
Q- D id y o u  spend $14,000 or $15,000 on the build­

ings?
A. No.
Q. To pu t it  in condition?
A. No; I  expressed in th a t le tter I  would consider 

th a t expenditure a waste of money.
Q. A nd th a t is the reason you did not pu t them 

into condition?
A. I t  would be a waste of money out of anybody’s ^  

pocket.
Q. I  say, th a t is the reason you did not p u t it 

in condition? Did you pu t the other one in  condi­
tion ?

A. Yes.



112 S id n e y  M ason— Gross

Q. F or five or six thousand dollars?
A. We re-enforced the building and put it in con­

dition.
Q. How much did th a t cost you, do you remem­

ber?
A. 1 don ’t remember w hat it cost; probably two or 

three thousand dollars.
Q. You glazed the buildings, 1 understand?
A. We what?
Q. Glazed them.
A. Yes, we pu t all the glass in condition, repainted 

the sills and a whole lot of things, cleaned it up.
Q. “ If you should neither care to sell nor make a 

short term  lease, we would then ask for a six months 
extension of our curren t lease. ’ ’ Did you get th a t six 
m onths extension ?

A. We didn’t get any.
Q. Did you get that six months extension?
A. That would be included-----

2() Q. Did you get it?
A. No, no.
Q. V ery well. Now, why did you ask for it: “ If 

you should neither care to sell nor make a short 
term  lease we would then ask for a six m onths ex­
tension of our current lease upon term s and condi­
tions as now in force, in order th a t we may have 
ample time in which to surrender and vacate the 
premises. ’ ’

A. Yes.
30 Q Now, why did you write that when you now 

say in good faith you believed you had a right to stay 
there six months more?

A. What is the date of that letter, sir ?
■Qs The date of this le tte r is Ju ly  30, 1915, a year,, 

p re tty  nearly, before ?
A. Yes.
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Q. Now, yon did not get that request?
A. No.
Q. A nd yet you say now honestly th a t the last 

six m onths you occupied th a t p roperty  you thought 
you had a rig h t to it?

A. W hy, we d id n ’t get th a t re q u e s t------
Q. That is all.
A. B ut we did get—I will answer your question-:— 

but we did get a continuation of negotiations for oc­
cupancy. . JQ

Mr. W escott: I  offer th a t le tter in evidence.

(Said le tter is m arked E xhib it P  7.)

By Mr. Stockwell:

Q. The fixtures which were removed before June 
30th, would they have been removed anyhow, 
w hether you had rem ained in the old property  or 
vacated it? 20

A. All the fixtures would have been removed ex­
cept the gas p lan t and the fluid departm ent, the 
chemical departm ent.

Q. I f  you had reta ined  the plant, purchased it  or 
bad a long term  lease on it, would you have used 
it for the purpose you were using it a t the time, sr y, 
on June 30, 1916?

Mr. W escott: I objected to his speculating wh it  
he would have done under certain  conditions. *'0

(Question repeated.)

The Court: You mean by that, was it intended to 
be used in such a wav?
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Mr. Stockwcll: Yes, was it intended to be used?

The C ourt: All right.

A. Not wholly, only partially .
Q. W ere those buildings m odern buildings?
A. Of the Ancona p lan t ?
Q. Yes.
A. Only the buildings th a t we ourselves crock'd 

jo  were m odern; the rest had been built thirty-five 
years before—sixty years.

Q. Are the buildings suitable for m anufacturing 
purposes now for any large p lan t w ithout the ex­
penditure of a large am ount of money?

A. Well, it  would depend on the character of 
m anufacturing. They are brick construction, mill 
construction, and they are very old buildings, and 
they would not do for heavy m anufacturing work. 
There m ight be some conditions under which rliey 

2Q could be used, butT  th ink  they would be very limited.
Q. Are the buildings of a character to make the 

p roperty  easily rentable ?
A. Oh, no, quite the reverse.
Q. You said, as I  understood you, under ordinary  

conditions it  would have taken two or three m onths 
to move the fixtures. W ere the conditions norm al 
a t the tim e you were rem oving these fixtures?

A. Labor conditions?
Q. Yes.

20 A. No, they were abnormal, very  difficult to gat 
people to work.

Q. So it  took a good deal longer than  the two or 
three months?

A. I t  would have taken longer, yes, did take longer 
under those circumstances.
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By Mr. W escott:

Q. Now, ju st a word. Your buildings, you say, 
are m odern ?

A. Modern, yes.
Q. A nd I  asked you a while ago if you could tell 

us the size of them, the num ber of them, and you 
couldn 't. Can you tell us the value of them?

A. Of our buildings, the buildings we erected?
Q. Yes.
A. Yes—w hat they cost, you mean? They cost 

when we erected them  about $800,000.
Q. A bout $800,000?
A. Yes.
Q. Now, you say the Ancona buildings were old, 

old-fashioned, w eren’t they?
A. W hy, they were so old th a t the state factory 

inspectors—we had all we could do to let them  p e r­
m it us to occupy them, they were in such a condi­
tion;

Q. I  d id n ’t ask you that.
A. Well, they were old.
Q- Old buildings—old-fashioned, w eren’t they?
A. I  don ’t know anything about the fashion; they 

had  been built probably fifty years before.
Q. A nd they were not fit for your kind of work?
A. They w eren’t considered by us under present 

labor dem ands fit for almost any kind of work.
Q. Then why were you so anxious to get them?
A. Because we wished to keep our gas p lan t on 

the property, and we were w illing to keep our 
chemical departm ent on the p lan t; th a t is the only 
reason we w anted the plant.

Q. All righ t, T have got it ; go ahead.

10

20

30
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J ohn M. D evlin, sworn.

By Mr. Stockwell:
Q. W hat office do you hold in the W elsbaeh Com­

pany?
A. Treasurer.
Q. W ere you treasu rer in December, 1916?
A. Yes, sir. H,
Q. Did you on behalf of the W elsbacli Company 

10 go to the office of the Ancona P rin tin g  Company in  
Philadelphia for the purpose of tendering cash for 
the ren ta l of the property  ?

A. I  did, sir.
Q. The witness is show n------
The Court: Gentlemen, is-there any dispute about 

th is tender?
Mr. W eaver: No, there is no dispute about it.

The Court: W ell, Mr. Stockwell, there is no use 
20 m ultiplying on it.

Mr. Stockwell: Yes, but I  am going to ask him 
more than  ju st offer the letter.

Q. This is the letter, is it ?
A. T hat is the letter, yes.
Q. Did you offer the cash ?
A. I  did.
Q. W as it  refused?
A. I t  was.

30 Q. To whom did you offer it ?
A. Mr. D avid S. Brown Chew.
Q. W hat did he say?
A. He said th a t he was willing to accept it on 

account. I  s tated  th a t it was a paym ent in full and if 
accepted m ust be receipted as such. He thereupon 
declined to receive it.

No cross-examination.
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Townsend S tites, sworn.

By Mr. Stockwell:

Q. W hat office do yon bear in  the W elsbach, Com­
pany ?

A. General m anager.
Q. How long have you been general m anager ?
A. Oh, ten or twelve years. | q
Q. Do you know Mr. Chew, Messrs. Chew and Mr. 

Scott?
A. Yes, I  know D. S. B. Chew. I  have never met 

Mr. Samuel Chew.
Q. Did you have knowledge of the fixtures which 

were removed by the Welsbach Company?
A. Yes.
Q. From the premises?
A. Yes.
Q. H ave you those records here w ith you? on
A. No. '
Q. Are there records showing the date of the re ­

moval of all of the buildings?
A. The removal of all fixtures?
Q. The rem oval of all fixtures.
A. I  d o n ’t th ink  so; there is a general shop order 

covering the work, but it would be alm ost impossible 
to make a general record covering the rem oval of 
every fixture.

Q. W ill you produce w hatever records you have Ya 
a fte r the noon recess, please? ^

A. Yes.
Q. W hen did the W elsbach Company s ta r t the re­

moval of fixtures from  the p lan t of the Ancona Com­
pany ?

A. In  June, 1916, I  th ink  the first were removed.
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Q. A nd did th a t rem oval continue for any length 
of time?

A. W ent on continuously un til we vacated the 
property.

Q. Up until the 30th day of June  w hat fixtures 
had been removed f

A. The tanks had been taken out of the wash 
house, some of the hardening machines, p a rt of the 
kn itting  machines, and a large num ber of smaller 

10 th ings; it  is almost impossible to keep in  your mind. 
There were over three thousand fixtures in th a t 
place.

Q. Three thousand fixtures which were installed 
by the W elsbach Company?

A. Yes.
Q. W as there anyth ing  taken away which be­

longed to the Ancona Company?
A. Not to my knowledge; on the contrary  I  gave 

explicit instructions th a t we were to be very care- 
20 ful —

Q. W as any p roperty  of the W elsbach Company 
left upon the premises of the Ancona Company?

A. Yes.
Q. W hat?
A. A p a rt of the gas works in c lu d in g ------

Mr. W escott: T object to that.

The Court: I  don’t suppose th a t is a th in g ------
30

Mr. Stockwell: Judge W escott has already ques­
tioned previous witnesses about th a t and they d id n ’t 
have very  definite knowledge. I  wish to clear it up. 
Mr. Mason said he d id n ’t know.

Mr. W escott: Well, I  was cross-examining Mason. 
This, has, as I  can see, no relation to the m entality  of 
th is company.
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Mr. Stockwell: The attorney  general ra th e r c riti­
cized Mr. Mason for not knowing everything and he 
referred  to Mr. S tites as the m an who knew.

The C ourt: W hat difference does it make w hether 
they left anyth ing  on or not t

Mr. Stockwell: W e th ink  it  is sim ply an element 
in the question of good faith.

The Court: I  cannot see it.

Mr. Stockwell: Is it overruled?

The Court: Yes, i t  is overruled and an exception 
noted.

Q. W hen did the rem oval of fixtures by the Wels- 
bach Company end—when did you get th rough ?

A. Well, we were practically  through by the first 
week in December, but there was some few th ings 
th a t we were w orking on rig h t up un til the 30th of 
December. The m onth of December was an ex­
ceptionally hard  one for outside work. W e had rain, 
snow and freezing, and it was almost impossible 
to get men to work.

Q. W hat was the character of the fixtures th a t 
were removed? I t  is some proposition but T w ant 
you to tell us.

The Court: In  a general way only, Mr. S tites; you 
don ’t need to identify  all the individual articles.

The W itness: You mean the m achinery used for 
the m anufacturing or the fixtures?

Mr. S tockw ell: The fixtures th a t you installed 
and took away.

10

20

30
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Mr. W escott: W hat yoi^ call fixtures; we d o n ’t 
know w hether they were or not.

A. There was an entire chemical plant, consisting 
of pipes, tanks, pumps, ag itators, the entire kn itting  
room, consisting of winders, kn itting  m achines and 
all the necessary auxiliaries; the entire p lan t for 
hardening m antles, consisting of the hardening m a­
chines, burning down machines, necessary motors, 

10 ven tilating  fa n s ; an experim ental machine shop con­
ta in ing  probably twelve or fifteen lathes, p laners and 
such m achinery; an entire round tube paper box fac­
tory, consisting of four spiral m ailing tube machines 
and the necessary cutting  machines, labeling m a­
chines, punch presses for m aking the lids, autom atic 
machines for assembling lids and tubes; an entire 
square paper box factory  consisting of paper slitting  
machines, square shears, m etal stay  machines, paper 
stay  machines, box covering machines, pasting  ma- 

20 chines, gluing machines; an entire wooden case 
factory, consisting of band saws, circular saws, 
nailers, dea lers , and all £he m achinery out of a de­
partm ent known as m antle assembly, consisting of a 
g reat num ber of small cleatirig machines, the entire 
sprinkler system except w hat was under the build­
ings and under the ground; gas lighting system ex­
cept w hat was under the buildings and under the 
ground; a gas m anufacturing p lan t except three gas 
holders and valves and governor, and all of the pip- 

30 ing under th e  ground and under the buildings, shaft­
ing, generator, motors. I s n ’t th a t enough ?

The Court: Does th a t cover it!

Q. In  round figures, how m any machines in the 
p lan t belonging to the W elsbach Com pany!
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A. I  had th a t estim ated some time ago and it  was 
about three thousand.

Q. Did you mention the gas m antle machines?
A. Yes, hardening machines.
Q. Now, as to the most or a very large p a rt of 

those machines, could they be taken down readily  ?
A. No, the m ajority  of them  could not.
Q. W hy not?
A. I  neglected to mention two im portan t th ings; 

one was a still and the other is-a  sp irit rectify ing 10 
apparatus, all very expensive and highly delicate 
pieces of apparatus.

Q. Now, why cou ldn’t they be taken  down and 
moved readily  ?

A. Because they had to be taken down by skilled 
people, carefully handled and set in place in  the ir 
new position, and skilled people were not obtainable.

Q. Did you use your best endeavors to get skilled 
people to do the work?

A. W e not only used our best endeavors, but we 20 
hired  all the laborers th a t W illiam  Steele Sons & 
Company had on the premises a t the tim e; we let 
contracts for removal of the tanks and vats and the 
la rger and most cumbersome pieces to whoever 
would take the con tract; sam e of them  were local 
people and some from  Philadelphia.

Q. Then do I  understand  th a t the rem oval was as 
expeditious as the condition of the labor m arket 
would perm it?

A. Absolutely so; it was pushed hard. 30

A t th is point a recess was had un til 1:30 o ’clock
P. M.
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E. G. C. Bleakly, E sq., sworn.

By Mr. Stockwell:

Q. You are a member of the bar of th is state?
A. Yes.
O. A member of the firm of B leakly & Stockwell ? 
A. Yes.

10 Q. A nd represent the Welsbaeh Company?
A. Yes.
Q. Now, in the m onth of June, 1916, were yon 

requested to take up w ith the Ancona P rin ting  Com­
pany through its officers negotiations for a renewal 
of the lease and purchase of the property?

A. Not for the renew al of the lease a t first; I 
was requested to endeavor to purchase the property. 
I  was first employed on the 26th day of June, 1916.

Q. Now, ju st tell us in  your own language, please, 
20 w hat you did pursuan t to these instructions?

A. On the 27tli, I  th ink  it  was Tuesday of th a t 
week, 1 went to the ir office a t the Commercial T rust 
Building, Philadelphia, saw Mr. Samuel Scott, told 
him  I w anted to see Mr. D avid S. B. Chew, the 
president, treasu re r or w hatever he was of the A n­
cona P rin tin g  Company. Mr. Chew was in the other 
room and shortly  came in  and I  made known my 
errand. He told me th a t Mr. Scott represented them  
and I  could ta lk  w ith  him, and T sta rted  to ta lk  to 

30 Mr. Scott, and finally got to ta lk ing  to them  both, 
stated  th a t I  was there representing the W elsbaeh 
Company to purchase th is plant, th a t the W elsbaeh 
Company had  been occupying for some time. A fter a 
short conversation Mr. Chew said, “ W ell, th is p lant 
is not for sale bu t how about a lease?”  I  said^, “ I  
was not sent here to lease the property , but I  will be
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. g lad to take th a t up la te r on. ’ ’ They invited me out 
to lunch and we w ent out to lunch together and 
ta lked  a little  b it about the m atter, but very, very 
little, but a t the conclusion, as I  was leaving, Mr. 
Chew, Mr. D avid Chew said, “ Now, Mr. Bleakly, you 
go back to your clients and take up th is question of 
the lease, get the very  best am ount th a t they will 
pay in dollars for a year and the very  best num ber 
of years th a t they will take a lease. ’ ’ I  agreed to do 
tha t, told him  th a t I  would be back to see him  in 10 

• a day or two.
Q. Did you report the interview  to Mr. Mason, the 

president of the W elsbach Company?
A. I  reported  the interview —I th ink  I  reported 

it to Mr. W arden and Mr. Mason.
Q. W ho was Mr. W arden?
A. Mr. W arden was counsel for the company.
Q. General counsel?
A. Yes, and they gave me instructions to go back 

a t the request of Mr. Chew and make a lease, and I  20 
did go back, I  th ink  it was W ednesday or T hurs­
day,—I  don ’t  ju s t recall which day now—of th a t 
very week, and I  subm itted a proposition of $12,000 
a year for two years. They agreed to take th a t m at­
te r up w ith the officers of the company and report to 
me later.

The Court: Is th is Chew and Scott?

The W itness: Chew and Scott, D avid Chew. I  30 
d id n ’t hear anyth ing  from  them  then un til I  guess 
it was sometime in the afternoon of F riday , June 
30th, ju s t before I  was about leaving for the shore 
over Sunday, and I  got th is le tte r which they have 
pu t in of June 30th, and I  sat down im m ediately and 
wrote them  th a t le tte r which they have.
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Q. Telling them  w hat!
A. W ell, the effect of it  was th a t I  would be over 

to see them  on Monday. I  was busy M onday m orn­
ing and really  forgot the appointm ent un til Mr. 
Scott called me on the ’phone, I  th ink  about a  quar­
te r of twelve. T hat was Monday, Ju ly  3, 1916.

Q. T hat is the le tte r you wrote on June 30th f
A. T hat is the le tte r I  wrote.
Q. Ju s t read  it  please.

10 A. “ S. B. Scott, Esq., 826 Commercial T rust 
Building, Philadelphia, P a .”  This is dated June 
30,1916. “ D ear S ir: In  re Ancona P rin tin g  Company 
I  received your le tte r of th is date ju s t before I was 
about to take a tra in  to the shore, and I  will not be 
back again un til Monday. I  will come over to see 
you Monday between eleven and twelve o ’clock, 
V ery tru ly  yours, E. G. C. B leakly .”

Mr. Stockwell: I  offer th a t in evidence.
20

Q. Did you go?
A. I  did ; I  d id n ’t go, however, un til he ’phoned 

me as I  had really  partia lly  overlooked it.
Q. W hat was th a t ’phone conversation between 

you and him !
A. W ell, I  can ’t ju st give the exact words, some­

th ing  about, “ How about th is W elsbach m a tter; you 
wrote me you were c o m in g  over; are you coming 
over! W hy a re n ’t you h e re !”  A nd I  told him  I

30 th ink  th a t I  had  been engaged, busy, and 1 would 
be rig h t over. X dropped th e  m atter th a t I had in 
hand and proceeded there and got to the ir office 
about twelve o ’clock.

Q. W hat did you say and w hat d id  they say ?
A. I  saw Mr. S. B. Scott and Mr. Samuel Chew; 

I  th ink  I  asked for D avid Chew but I  don’t th ink
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1̂  saw him, but I  saw Mr. Scott and Mr. Samuel 
Chew, and told them  this was the th ird  of Ju ly , 
the holiday was apparen tly  running over all the way 
from  F rid ay  until the next W ednesday, because I  
had not been able to get in touch w ith Mr. Mason or 
Mr. W arden, not knowing—I  had  not known th a t 
when 1 wrote the le tte r—and 1 explained to them  
th a t therefore I  was not able to make any fu rth er 
proposition to them. They asked me w hat other 
proposition I  had to make in reference to the lease, IQ 
and I  asked them  then if they would lay the m atter 
over un til W ednesday, Ju ly  5th, and they  both 
agreed to do that, and I  agreed then to come back 
on th a t day and make a fu rth er proposition in 
reference to the lease.

Q. Well, did you consult Mr. M ason?
A. Oh, well, th a t same day, th a t day before 1 left,

Mr. Samuel Chew took up the question then of the 
purchase; he said, “ W hy d o n ’t vou purchase the 
p ro p erty ?”  “ W ell,”  I  said, “ Your bro ther D avid oa 
Chew told me last week it  w as not for sa le ; I  would m  
be glad to take up the purchase of the p ro p erty .”
He then says, “ Our price is not unreasonable.”  
“ W ell,”  I  said, “ I  thought your price was— ” and 
between the two of us the price came out, th a t they 
had m entioned $350,000. Mr. Samuel Chew started  
to justify  th a t price, commenced to ta lk  about the 
riparian  righ ts  and the buildings. I  told him  I had 
looked into the m atter and they d id n ’t have any 
riparian  rights. Then I  took up some le tters th a t I  oa 
had w ith me th a t they had w ritten  back and fo rth  ' 
in reference to the value of the property , and we 
had quite an argum ent, to cut it  short, back and 
fo rth  about the value of the  property. On th a t 
p articu la r occasion Mr. Chew tried  to  convince me 
th a t $350,000 was a reasonable price, and I  tried  to
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convince him  th a t it  was not a reasonable purchase 
price, it  was in excess thereof. Anyhow, I  left there 
w ith the understanding Between us th a t I  was to 
re tu rn  on W ednesday in reference to the lease and 
name them  another propejsition. I  am not sure 
w hether I  did go back on W ednesday or T hursday ; 
either one of those days I did re tu rn  and s a y ------

The Court: T hat is the 5tli or 6th?
10

The W itness: I  th ink  it was the 5th, your Honor, 
th a t is my im pression, W ednesday, the 5tli; it  was 
one of those two days; I  am p re tty  sure it  was the 
5th; and  I  had hardly gotten in the door when Mr. 
Scott said, 4 4 This m atter is in the hands of Mr. 
W eaver, ’ ’—Mr. F ran k  W eaver, who is here in  court. 
“ W ell, th en ,”  I  said, “ I  am dism issed,”  and then 
Mr. Samuel Chew came on the scene again and I 
ju s t forget w hat his first words were, and I  said,

20 ‘ ‘ Mr. Scott has dismissed me, ’ ’ or som ething to th a t 
effect. He said, “ Oh, no, sit down, le t ’s ta lk  the 
m atter over.”  I  said, “ No, 1 understand  from  Mr. 
Scott th a t I  am dismissed; I am to go see Mr. 
W eaver.”  Then they both said, “ You go see Mr. 
W eaver about the m a tte r ,”  and I  went over, I  w on’t 
be sure w hether I  tried  to see Mr. W eaver th a t a fte r­
noon or not; I  th ink  I  did ; a t any ra te  I  was un­
able to see him, but the next morning, T hursday 
m orning, I  did see Mr. W eaver, and told him  of my

30 several interview s, th a t I  h a d _ been try ing  to 
negotiate a lease, and th a t I  had  been referred  to 
him, th a t I  had  offered $12,000 for two years and 1 
was prepared  to go even higher. He then asked 
me, “ W hat is your offer?”  I  said, “ I  will give you 
$12,500, $25,000 for a two years lease.”  W e talked 
the m atter over for a few m inutes and  he said,
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“ Well, now, why not m ake it $15,000?” I said, “ I  
am not authorized to make it $15,000 yet, but if you 
will get your client to make a proposition of $15,000 
for two y e a r s ------ ”

I h e  Court: $15,000 for each year, you mean?

rll ie  W itness: Yes, I  mean $15,000 a year for two 
years, $30,000 for the two years—“ I will endeavor 
to get my clients to agree to those term s. ’’ 1 left Mr. 10 
W eaver w ith th a t understanding, th a t he should 
endeavor to have his clients name th a t figure, and 1 
would endeavor to have mine. The next morning, 
which T th ink  was the 7th of Ju ly , I  h a d n ’t heard 
from  Mr. W eaver, and between nine and ten o ’clock 
I  called him on the ’phone. He said he could not 
get his clients to agree to $15,000 for two years. 
L ater on th a t day, I  guess, th is notice was served; a t 
least, Ave heard  it Avas.

By Mr. Stockwell:

Q. In  any of the interview s you had w ith Messrs. 
OheAv and Scott, Avas there a mention by them of a 
form of lease already  prepared  for the W elsbach 
Company to sign?

A. Yes, a t the interview  on Ju ly  3rd, th a t was the 
M onday I  w ent over there and called on Mr. Scott,
M i. Samuel Chew in Mr. S co tt’s office said during  
the course of the conversation either about a lease or 30 
a purchase, “ W e have got a lease rig h t here in the 
other room iioav already draw n up, if you w ant it. ’ ’
I don’t knoAV as I made any reply except to say to 
him I Avould have to see my clients further to get 
further authority.

Q- Luring any of these interviews Avas it sug-
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gested or plainly stated by any of these gentlemen 
that the Wclsbach Company was a trespasser upon 
the property ?

A. It was not.
Q. During any of these interviews was it stated 

or suggested that the Welsbach Company should 
get out immediately!

A. It was not.
Q. Did you believe up to the time the demand of 

10 July 7th was made, the demand in writing, that the 
Welsbach Company and the Ancona Company would 
be able to come to terms on a lease?

Mr. W escott: I  object.

The Court: Well, if it was communicated to the 
com pany------

Mr. Stockwell: T hat w ill be the next question.

^  The Court: H is belief is not im portan t; it is w hat 
he reported  to his company.

30

Q. And if so, did you communicate th a t to Mr. 
Mason?

A. I  so believed and com municated my belief to 
Mr. Mason and Mr. W arden.

Q. Then on Ju ly  6th, had  you any reason to be­
lieve from  anyth ing  th a t had been said by any of 
these parties th a t the negotiations would fail?

(Objected to.)

Q. If  so, did you 

(Objected to.)



129E. G. C. Bleakly, Esq.—Direct

The Court: I  th ink  tha t, Mr. Stoekwell, is a con­
clusion. I  th ink  th a t w hat occurred m ust be the test 
of w hat the basis of his opinions were.

Mr. Stoekwell: Well, I  will w ithdraw  the ques­
tion.

Q. Did you advise Mr. Mason w hether or not a 
lease would probably be made?

A. I  advised e ither Mr. Mason or Mr. W arden, in  
maybe both of them —th a t is, T hursday , Ju ly  6 th --  U 
th a t in all probability  the negotiations would come 
to a successful term ination; in other words, we were 
close together; we were so close together th a t it  was 
almost certain  now a lease would be executed.

Q. W as th a t the w ay it appeared to you?
A. I  was sure of it.
Q. W ere you looking for the service of a demand 

to quit?

(Objected to.) 20

Q. W as there anything in the ir language or 
actions during any of your interview s to indicate 
th a t they proposed to form ally eject the W elsbaeli 
Company?

(Objected to.)

The Court: No, Mr. Stoekwell, I  th ink  w hat they 
said and did m ust be the sole basis of w hat con- 30 
struetion is to be placed on it, not the w itness’ 
opinion.

Mr. Stoekwell: I  will w ithdraw  the question.

Q. W ere you authorized by the W elsbach Com­
pany from  time to time to continue these negotia-



130 E . G. C. B leak ly ,  E sq .— D irec t

tions after each report was made by you to Mr. War­
den ?

A. Each time I made a report I was authorized 
and directed to go back with these different proposi­
tions that I have outlined.

Q. And under those instructions would you have 
gone back or did you go back after the interview 
with Mr. Weaver, that last conversation with Mr. 
Weaver?

IQ A. 1 had no opportunity to go back after that, be­
cause that was nine or ten o’clock in the morning, 
and I think by noon of that day notice was served ; I 
didn’t get a chance to make any report back, as I 
recall it, of my telephone conversation with Mr. 
Weaver that morning before the notice was served.

Q. Had you intended to make a report back and 
get further instructions?

(Objected to.)

^ The Court: No, Mr. Stockwell, I don’t think Mr. 
Bleakly’s views are important at all; he was not the 
company; he was simply their advisor, and unless 
he communicated and induced them to have a belief, 
it would not have any bearing.

Mr. Stockwell: The point was that Mr. Weaver 
had made a certain statement and said they couldn’t 
do that. The question was whether Mr. Bleakly 

«a under his previous instructions was going back to 
^  get further instructions; that is what I wish to ask 

him.

The Court: That is not this question.
Mr. Stockwell: Well, I will withdraw that. Were 

you going back to Mr. Warden for further instruc­
tions after your interview with Mr. Weaver?
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The Witness: It was my intention to go back and 
see what further we could do to meet the demands of 
the plaintiff.

Cross-examination.

By Mr. Wescott:

Q. What do you mean when you say you were go­
ing back to see your people to see if you could meet 10 
the demands of the plaintiff!

A. Well, it was a question of the number of years 
and the amount. We had agreed practically, now, we 
had agreed on the amount; that was settled; we had 
come to their terms. The only open question was the 
number of years and Mr. Weaver said he could not 
get them to agree to two years.

Q. When did you say you were employed in this 
matter!

A. On June 26, 1916. 20
Q. That was four days before the expiration of the 

lease!
A. Yes, sir, I was not employed about the lease; I 

was employed at first to make a purchase.
Q. That was four days before the expiration of 

the lease!
A. Yes, I guess it was four days before; it was 

Monday and the other was Friday; I guess that is 
four days.

Q. Where did you see these people! 30
A. Whom!
Q. Well, I don’t know their names; you talked 

about being employed by the Welsbach people.
A. Do you mean the Welsbach! Sometimes I saw 

Mr. Mason in my office, sometimes I saw him over at 
Mr. Warden’s office; I generally saw Mr. Warden in 
his office in Philadelphia, Broad and Arch.
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Q. W here (lid yon see these people when they em­
ployed you ?

A. W here did I  see—why, I  th ink  it was over at 
Mr. W ard en ’s office; I  th ink  I  was sent for to meet

Mr. Mason and Mr. — -
Q. W ho was there?
A. I  th ink  Mr. Mason and Mr. W arden were there.
Q. W ho is W harton?
A. W arden, W -a-r-d-e-n; he is counsel for the 

10 company.
Q. Did they show you the lease?
A. I  don ’t th ink  they did; I  don ’t recall anything 

about a lease being m entioned particu larly  a t th a t 
time.

Q. How long were you there?
A. I  was there about an hour.
Q. W hat did they show you?
A. W hy, I  th ink  they showed me a plan, told me 

about w hat the property  was, and they told me they 
20 had been negotiating about the purchase of it.

Q. They d id n ’t show you a lease or say anything 
to you about a lease?

A. I  don ’t think, Judge, they did; now, I  w on’t 
be positive ; they m ay have.

Q. And you d id n ’t ask anything about a lease?
A. No, i t  was solely a question of purchase.
Q. W hat they w anted you to do was to go see the 

Ancona people to see if you could Buy th a t property  
down a t Gloucester?

30 A. That was the idea at first.
Q. T hat is all they said to you?
A. Oh, well, there was conversation about w hat— 

they had been try ing  to deal w ith them  and 
they ta lked  about th a t; we also ta lked  about how 
much I  should offer.

Q. Did they tell you they had  been try ing  to buy 
the property?
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A. Yes.
Q. Did they tell yon they had  been try ing  to lease 

the property?
A. I  don ’t know w hether they did or not.
Q. B ut you are sure they told you they had been 

try ing  to buy the property?
A. I  d id ; th a t was the m ain thing.
Q. And they had  failed?
A. They had  failed, and w anted me to see w hat I 

could do. 10
Q. To see w hat you could do?
A. T hat was the idea.
Q. And you tried  it and you failed?
A. Yes, I  failed I  guess; a t least, I  d id n ’t get it.
Q. I  im agine there c a n ’t be any uncertain ty  about 

that.
A. I  suppose th a t is w hat you call it.
Q. Is  it  possible th a t lawyers have to quibble so 

over ideas th a t they ca n ’t adm it tha t?  Well, it  is a 
fact th a t they d id n ’t buy th a t property? 20

A. Yes, no question about that.
Q. In  other words, you failed to get the property?
A. I  did not get the property , th a t is righ t.
Q. You failed to get the property?
A. I  suppose th a t is the same thing.
Q. Now, who was it told you they w ouldn’t sell 

you the property?
A. W hy, Mr. D avid Chew first.
Q. A nd who secondly?
A. Mr. Samuel Chew told me he would afte rw ard ; 30 

he was entirely  reversed on his brother, as I  ex­
plained.

Q. So one of them  said he would not sell the p rop­
erty  and the other said he would?

A. T hat is the idea exactly.
Q. Do you know w hether e ither of the Messrs.
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Chews had  corporate au thority  to sell th a t p roperty  
a t the time ?

A. Well, no, I  knew they were officers of the com­
pany and I  knew Mr. Chew.

Q. Then you did know as a law yer th a t the ta lk  
w ith  e ither of these gentlem en was mere idleness?

A. No, I  d id n ’t know tha t, because they told me 
Mr. Scott was authorized to act on behalf of the com­
pany.

10 Q- W ho told you tha t?
A. Mr. D avid Chew. Then Mr. D avid Chew came 

in him self and voluntarily  began to act, and I  had 
had  dealings w ith Mr. Chew before.

Q. D id you try  to buy the p roperty  of Scott ?
A. Well, he was there while we were ta lk ing  with 

Mr. Samuel Chew.
Q. Did you try  to buy the property  of Scott?
A. I  spoke to both. You mean on the first in te r­

view?
20 Q. A ny interview  in the world—did you try  to buy 

the property  of Scott?
A. I  spoke to him  and Mr. D avid Chew on the 

first interview .
Q. No, did you try  to buy the  property?
A. C ertainly I  did.
Q. W hat proposition did you make to Scott?
A. I  d id n ’t get th a t far.
Q. W hat did you do th a t am ounted to an attem pt 

to get the p roperty  of Scott?
30 A. I  told them  I  was there to buy th is p roperty  

and would like to see if we could not get together on 
term s. A fter Mr. D avid Chew had told me Mr. Scott 
would act, then he butted  in  and said, “ Now, we 
w on’t sell the property , but we will lease i t , ”  so we 
ta lked  lease.

Q. B ut you had no au thority  to ta lk  lease ?
A. No, not then.
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Q. Did you tell them  so?
A. I  'did.
Q. Then you w ent back to your people and got 

au thority  to ta lk  lease?
A. R ight.
Q. A nd you w ent back and talked  lease?
A. I  did.
Q. A nd did you get any lease?«*.
A. I  d id n ’t  get a lease; we kept getting  closer to ­

gether. 10
Q. Oh, well, you have told us th a t; you got so 

close together you could hard ly  keep apart?
A. T hat was righ t.
Q. W ell, i t  is no t often people struggle so hard  

to get together and get so close to it  and then fail?
A. W e got very close.
Q. W ell, your instructions, then, as I  understand  

you, were lim ited to either the purchase or the lease 
of th a t p roperty?

A. Yes. 20
Q. V ery well.
A. F irs t it was only the purchase; I  had no au ­

tho rity  about leasing it  first.
Q. Yes, I  understand ; you are try ing  to keep the 

horse ahead of the cart. Did you have any discus­
sion w ith your client about anyth ing  else?

A. W hen?
Q. Oh, any tim e—I  don ’t care when.
A. W ell, when I  went back, of course, then, we 

commenced to ta lk  about a lease. 3 XT;
Q. I  know, we are through w ith  the lease and p u r­

chase; you said your au thority  was lim ited either to 
purchase or leasing of th a t property . Now, w hat I  
w ant to get out of you is w hether your client said 
anything else to you?

A. I  don’t recall;'w e ju st simply discussed tha t.
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Q. A nd you said nothing to them?
A. Not th a t I  recall.
Q. You did not ta lk  back and fo rth  about any 

lease to your client?
A. W e talked  about w hat would be the rig h t 

am ount to offer, the term s.
Q. You and your clients did not ta lk  anyth ing  

about the lease under which they were holding the 
prem ises ?

10 A. Only w hat the term s of it  were, y es; they  said, 
“ There is a $10,000 lease and the am ount of the 
taxes. ’ ’ I  had to know th a t as a s ta rting  point.

Q. Then did you know anything else about the 
lease ?

A. W ell, I  don ’t know th a t I  knew w hat it 
covered.

Q. You d id n ’t  see it, you say, or d o n ’t  recollect 
it?

A. I  don ’t  recollect seeing it then, Judge, no. Of 
20 course, I  saw it  later.

Q. So you and your client had no ta lk  about this 
lease except they told you they were paying $10,000 a 

> year and  taxes?
A. T hat is all. A t first there was no ta lk  about 

the lease; it  was a question only of purchasing the 
property.

Q. Oh, well, we have left th a t behind long ago; 
now, le t ’s go ahead.

A. Now, if  you will name the date; you say, “ You 
and your client had no ta lk .’’ W hat date do you 
refer to?

Q. You and your clien ts’ conversations dealt ex­
clusively first, I  understand  you, w ith either a p u r­
chase or a lease of th a t property , nothing else?

A. T hat is righ t, as fa r as I  know. W e m ay have 
discussed the W eather; I  w ouldn’t say about that.
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Q. Oh, well, if you talked about the moon and 
stars -----

A. I don’t know; it did not impress me.
Q. That is not quite material to this ease at all. 

Well, after you failed either to purchase the prop­
erty or to lease the property, you went back and told 
your clients, didn’t you?

A. You mean on Friday?
Q. Well, sometime this century.
A. Oh, yes. Well, the last interview I had with jq 

Mr. Weaver was Friday morning, July 7th. I don’t 
think I got in communication with my client's, be­
cause I think I went on my vacation that afternoon 
and I was away for two weeks.

Q. Well, then, there was a hiatus in time of two 
weeks before anything passed between you and your 
clients?

A. As far as I was concerned, yes; Mr. Stockwell 
was home at the office, of course.

Q. Now, during that period of twTo weeks, of 20 
course, your clients did not say anything to you 
about this lease?

A. They did not, because I was away up in 
Canada.

Q. Therefore, whatever they had concluded to do 
about the situation you didn’t know about ?

A. I didn’t know then.
Q. And you yourself had nothing to do with it ?
A. No, except what Mr. Stockwell wrote me; I had 

no communication with the client, if that is what you oq 
mean; I couldn’t.

Q. That is what I was trying to ask you.
A. No, I didn’t have any.
Q. Now, when did you first learn after the ex­

piration of the two weeks that they were holding 
over and intended to hold over ?

A. After the two^weeks ?



138 E. G. C. Bleahly, Esq.— Cross

Q. Yes, after the two weeks.
A. Well, I suppose I knew that as soon as I got 

hack, maybe before; maybe Mr. Stockwell may have 
written me. I certainly am sure when I got back 
I knew it.

Q. Did Mr. Stockwell write to you that they in­
tended to hold over?

A. No.
Q. Well, when did you first learn that they were 

10 holding over?
A. You mean that they were on the premises.
Q. What?
A. That they were in the promises.
Q. Holding over is the phrase I use.
A. Well, I don’t know about that phrase; I knew 

that they were in the premises when I returned be­
cause there was a suit on.

Q. Well, you did know they were holding the 
premises?

20 A. I knew they were in possession of the premises.
Q. Well, you knew they were in possession of the 

premises?
A. Located on those premises.
Q. Located there without holding?
A. I knew they were there.
Q. When did you first hear'of the theory in this 

case that your clients could hold over after you had 
failed either to purchase or lease the property on the 
ground of fair dealing—when did you first hear of 

oQ that theory?
A. Well, I first -heard of that theory—I talked 

with Mr. Stockwell just before I went away on that 
Friday; I think we got the word about this notice 
being served, and I had a talk with him and we 
concluded that the lease—then we got out the 
lease -----
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Q. Oh, you had the lease?
A. It was sent to us then.
Q. Sent to you when!
A. Right that—I think the day before.
Q. The day before when ?
A. F riday .
Q. What Friday was that, after you got home?
A. No, before I went away.
Q. Oĥ  I thought you hadn’t seen the lease?
A. I said I hadn’t seen the lease on Monday or 10 

Tuesday.
Q. Then you did see the lease?
A. I think I saw the lease on Thursday.
Q. While you were negotiating with these people?
A. I think I saw the lease on Thursday, yes.
Q. Now, how did you get that lease?
A. Why, I think we asked for a copy of it.
Q. Did you get a copy?
A. Yes.
Q. Did you get the lease ? 20
A. No, I don’t think we got the original; I think 

we got a copy.
Q. When did you ask for a copy?
A. I won’t be sure about that.
Q. What did you want a copy of the lease for?
A. Well, I don’t know; we asked for it, I won’t 

just say why we wanted it.
Q. But you were hired for two special purposes; 

one was to purchase that property, the other, failing 
to purchase it, to lease it? 30

A. Yes, that is right.
Q. Now, why did you want that lease?
A. Well, I should think we would want it to make 

up a new lease in the first place; we were very close 
together on the Thursday when we got it. That is 
one purpose.
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Q. Did you want the lease when you had been al­
ready told there was one made up, prepared, ready?

A. Well, we hadn’t seen that,
Q. Not having seen the one that was prepared by 

the Chews, you wanted to see the other one?
A. Naturally we wouldn’t let our clients sign one 

that we hadn’t seen.
Q. Then you got that lease for the purpose of 

making up a new lease, did you?
10 A. Well, no, I won’t say that, Judge; in anticipa­

tion, certainly, if we were to get together, to have 
that ready, to get the terms, to look it over, and to 
be perfectly frank also, to see what the rights of our 
client were, surely, a double purpose; there was no 
question about that.

Q. Then when you were authorized to purchase 
this property or to lease this property at the same 
time you had acquired that lease?

A. No.
20 Q- And examined it?

A. No.
. Q. To see what your clients’ rights were?

A. No sir.
Q. Well, then, I misunderstood you. I understood 

you to say that you got the lease to see what your 
clients ’ rights were, to be frank with you ?

A. Yes, but let’s have a clear understanding; June 
26th there was no question of lease at all, a pure 
question of purchase. I hadn’t seen the lease, the

30 lease was not under discussion at all, because I was
employed-----

(5. Well, you hadn’t seen it?
A. No.
Q. Therefore you hadn’t sent for it?
A. No, I said Thursday.
Q. Now, when did you send for the lease?
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A. As I recall, I think about the 6th day of Ju ly ; 
that was on Thursday.

Q. Very well; you sent for the lease for two pur­
poses, that was to have it in case a new lease had 
been drawn ?

A. Yes.
Q. And the other was to see what your clients’ 

rights were?
A. That is the idea; the matter had gotten into 

Mr. Weaver’s hands on that day, of course. jq
Q. Now, Mr. Bleakly, what rights of your clients 

were you searching for in that lease ?
A. Simply the question about the fixtures and how 

long it would take to move those fixtures, and 
whether the lease gave us any right of removal, and 
that was the question that I took up with Mr. Stock- 
well, and we discussed it, and I guess he advised our 
clients about it, because we decided what the advice 
would be before I went away.

Q. And what was the conclusion you reached? 20
A. That under the terms of the lease and under the 

law we had a reasonable time to remove those fix­
tures.

Q. Now, you told your clients that, did you?
A. Yes.
Q. Now, when did you tell them that?
A. I don’t know when Mr. Stockwell told them, 

but I imagine maybe he told them Friday; certainly 
he told them sometime within that two weeks that I 
was away.

Q. Didn’t }mu tell that same thing to Mr. Scott 
on June 28th, that you had advised your clients that 
way?

A. No, sir, the question of fixtures was not even 
discussed with Mr. Scott or anybody else.

Q. Didn’t you tell Mr. Scott on June 28th, that
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yon had advised your clients that they could stay 
there a reasonable time to move their things f

A. I don’t think I did.
Q. Well, do you say you didn’t?
A. My recollection is now I didn’t, Judge, because 

at that time I don’t think we discussed the question 
of—what date are you referring to ?

Q. June 28th.
A. June 28th, no, I don’t think we did.

10 Q. You weren’t even employed at that time?
A. Oh, yes, I was employed on June 26th; I was 

not employed in reference to the lease.
Q. But not a word was said between you and Scott 

about anything except the purchase of the property 
or lease of the property ?

A. There was something said about both.
Q. I say, nothing was said except about those two 

matters ?
A. Well, that is what I recall.

20 Q. Bid your clients ask you what their rights were 
under that lease ?

A. When?
Q. Any time in the world, from that time down to 

the present hour ?
A. Well, I don’t know as they asked me particu­

larly ; they must have certainly asked our firm. The 
main question was the question of the removal of 
these fixtures.

Q. Did your clients ask you what their rights 
30 were under this lease?

A. They either asked me or Mr. Stockwell.
Q. How do you know?
A. Well, because Mr. Stockwell and I discussed it.
Q. Because you and Mr. Stockwell discussed it, you 

are willing to say that he told your clients what their 
rights were in the lease ?
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A. I wouldn’t say that he did; I am pretty sure he 
did.

Q. Well, did your clients ask you what their rights 
were under the lease ?

A. Certainly they did, in reference to the fixtures, 
Judge, yes, certainly.

Q. And in reference to something else, wasn’t 
there!

A. No, I don’t think so.*
Q. Wasn’t 'i t  with reference to a reasonable time If) 

to move ?
A. They didn’t ask us that particularly; they 

asked us about the fixtures, what their rights were in 
reference to those fixtures.

Q. What did you tell them!
A.. We told them they had a right to remove the 

fixtures and had a reasonable time, to remove the 
fixtures as a matter of law and also by the terms of 
the lease. •

Q. When did you tell them that? £0
A. Now, I think that was told, I think sometime 

between the 7th day of July and say, the 25th or 
last part of July, somewhere along there.

Q. And they wanted to know what their rights 
were?

A. I think they did.
Q. How do you account, if that is so, for the fact 

that your clients knew before they employed you that 
they had a right to take the fixtures and they had a 
right to hold it a reasonable time to take those fix- 30 
tures, to wit, six months?

A. Why, they had their counsel in Philadelphia.
Q. Oh, that is the way?
A. I presume so.
Q. And they wanted to know from New Jersey 

counsel ?
A. That is the idea, exactly.
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Q. Well, they had two barrels, the Philadelphia 
barrel and the New Jersey barrel?

A. I don’t know; I am not a barrel, Judge.
Q. Well, some barrels shoot pretty hard. Did 

they tell you that Philadelphia counsel had told them 
what their rights were ?

A. I  don’t think they did.
Q. During your talks with any of these people, Mr. 

Scott, Chew, Weaver, was there anything said about
10 your clients remaining in possession?

A. You mean pending the negotiations while we 
were talking? Yes, that was assumed between the 
parties.

Q. No, I am not talking about assumption; was 
there anything said?

A. Well, there was nothing said to the contrary 
about us not staying.

Q. Was there anything said directly or indirectly 
on the subject?

20 A. You mean about the moving, Judge?
Q. You don’t understand it?
A. Read the question and I will try to.

(Question repeated.)

A. Well, I don’t know that there was anything.
Q. On page 45—you testified in this case in the 

District Court?
A. I did.

30 Q. On page 45, I read a question and answer, a 
question put to you by Mr. Weaver: “ Mr. Bleakly, 
while you were carrying on these conversations with 
the Ancona people, nothing was ever said by you or 
the officers of the Ancona Company regarding your 
remaining in possession after the 30th of June? A. 
Directly no, only indirectly, to ask us to make a 
lease.” Did you say that?
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A. That is right,
Q. That is correct, is it?
A. That is correct.

By the Court:

Q. Bo you remember what day that was, Mr. 
Bleakly?

A, Which, Judge?
Q. They asked you to make a lease. 10
A. Well, the first time was on June 27th; then 

on July 3rd I asked Mr. Scott or Mr. Samuel Chew 
to have the privilege extended until July 5th, and 
they agreed to it.

Q. The privilege of what ?
A. The privilege of making a lease and fix up the 

terms which would be agreeable to both parties. They 
agreed to give me that time to see my clients and 
come back with another proposition. That is the 
date they told me they had a lease in the other room. 20 
Of course, I didn’t see that lease; they said they 
had it already executed there. No, I won’t say ex­
ecuted ,already drawn up.

By Mr. Wescott :

Q. Did you testify to that fact in the District 
Court ?

A. I did; you mean in reference about a lease be­
ing drawn up? 30

Q. That these two gentlemen agreed with you 
to lease the property?

A. Oh, I didn ’t say that, Judge.
Q. What did you say?
A. I say this, that they agreed to extend the time 

to July 5th for me to see------

/
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Q. Did you testify to that in the District Court?
A, I am pretty sure I did; I can find it for you 

there, if you will give me the book. Here it is on top 
of page 45. (Indicating.)

Q. Read it.
A. Shall I read it all? It starts at the bottom-of 

page 41. “ I said, ‘This being the 3rd of July, some 
of the officers of the company’—I think I named Mr. 
Mason—is away, he went away last Friday and will

10 not be back until the 5th of July, tomorrow being 
the 4tli, I explained therefore I hadn’t had a chance 
to see Mr. Mason or Mr. Warden, the counsel, be­
tween the date of my writing the letter and this 
Monday, and therefore asked them to hold the matter 
over until Wednesday the 5th, which they agreed to 
do.”

Q. Who were they?
A. Mr. Scott, the man who w as-----
Q. And which Chew?

20 ' A. Mr. Samuel Chew; I think it is Mr. Samuel 
Scott; I think that is his first name.

By Mr. Stockwell:

Q. Mr. Bleakly, will you please tell us when the 
appeal or writ of error was taken from the judgment 
of the Supreme Court in the other case to the Court 
of Errors and Appeals?

A. Our docket shows December 11, 1916.
30 Q- When was the appeal withdrawn or dismissed?

A. March 9, 1917.
Q. What advice did the firm of Bleakly & Stockwell 

give to the Welsbach Company with reference to the 
removal of their fixtures ?

Mr. Wescott: I object to that; it has been re­
peated two or three times.
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The Court: Well, if it is simply to repeat, Mr. 
Stockwell, what he has gone over, he has testified 
about the conditions — —

Mr. Stockwell: No, I don’t think so, your Honor, 
it was simply touched on and I want the^full advice 
given to be stated here.

The Court: If there is anything he hasn’t given 
he may tell us. 10

The Witness: Well, the advice was that under the 
terms of the lease and under the law they had a 
reasonable time to remove those fixtures and we told 
them to start to remove, which they did.

T o w x s e x d  S t it e s , r e c a lle d .

20By Mr. Stockwell:

Q. Are you able to tell us now when the various 
fixtures were removed from the plant by the Weis- 
bach Company?

A. No, only in a general way.
Q. Have you looked up your records as far as 

there are records?
A. No, they are looking them up now; they have 

not completed them, but I am pretty sure they won’t 3Q 
find anything in detail. I think the work was done 
on one big shop order.

Q. What do you mean by that?
A. Well, there was an order issued that was prob­

ably called “ Removal from old plant to the new,” 
and all labor arid material would be charged against 
that order.
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Q; Was that under your supervision?
A. No, it is under the treasurer’s and he is look̂ - 

ing it up.
Q. Did you have knowledge of the removal of these 

fixtures from time to time?
A. Yes.
Q. You know how it was done?
A, Yes.
Q. What means were taken to expedite the matter? 

10 A. Yes.
Q. I don’t recall whether I asked you this morn­

ing whether they were removed as expeditiously as 
labor conditions would permit?

A. It was all asked this morning.
Q. Oh, I didn’t recall that I asked that question. 

When were the last fixtures removed—can you tell 
me that?

A. Early in December.
Q. On December 11th had all of the fixtures been 

20 removed?
A. Practically.
Q. After that was it merely a question of clean­

ing up the plant?
A. Cleaning it up and making repairs, glazing, 

putting in new floors, painting up walls, filling up 
excavations.

Q. And as soon as that work was completed you 
got out, that is, you surrendered the keys?

A. Yes.
30

By the Court:

Q. Was the property used in any way, Mr. Stites, 
during the summer and fall ?

A. The summer and fall of 1916?
Q. Yes.
A. Yes, sir.
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Q. In what way?
A. We partially occupied it.
Q. You mean you carried on your business there !
A. Part of it, yes.

By Mr. Stockwell:

Q. But you carried it on until the particular fix­
tures involved was removed?

A. Yes, we operated both plants at one time; as 10 
the new building was completed we moved the de­
partment into the new building.

Q. And as soon as the fixture was removed, you 
ceased operating?

A. Ceased operating in the old plant.
Q. Were you present at the conversation held be­

tween Mr. David Chew and Mr. Mason in June or 
July, 1915?

A. Yes.
Q. Approximately when was that ? Can you fix 20 

the date absolutely?
A. Yes, July 13th.
Q. How do you fix it ?
A. By a letter written by Mr. Mason to the Ancona 

Printing Company, I think.
Q. Who were present at that interview?
A. Mr. D. S. B. Chew, Mr. Scott, Mr. Oswald 

Chew for a part of the time, Mr. Mason and myself;
I was there a part of the time.

Q. Just tell what happened at that interview, what 30 
was said by you or Mr. Mason and their reply.

The Court: What date was that?

The Witness: July 13, 1915. I think after we had 
made an inspection of the factory Mr. Mason got out
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the engineering plans of the proposed new factory, 
and after having explained them to Mr. Chew and 
Scott, he turned to Mr. Chew, Mr. David S. B. Chew 
and said, “ Even if we can’t complete our buildings 
at the expiration of this lease, I  know that you won’t 
throw us out after being your tenants for thirty 
years, will you, Dave?” And Mr. Chew stood up, 
made no reply, and then Mr. Mason said, “ Well, I 
will assume from your silence that you won’t.”

10
Q. What was the condition of the premises when 

the Welsbach Company got out?
A. They were in just as good a condition as it 

was possible to put them in. We spent over $3,000 
in putting them in good condition, painted, glazed, 
tilled up all the holes in the walls where we had taken 
out machinery, put in new floors. We had William 
Steele & Company’s men there for two or three 
weeks doing nothing but putting the buildings in good 

20 condition.
Q. Is there anything in the suggestion of Judge 

Wescott in a question to Mr. Mason that you could 
see daylight through the roofs in those buildings?

A. Yes, there are plenty of them got skylights in 
the roof; we put them in.

Q. Well, through cracks in the roof?
A. No, absolutely, no, not unless they are there 

in the last seven months.
Q. Or that you. could see through the walls ex- 

30 cept where there were windows?
A. No.
Q. Or that the rain came through ?
A. The rain didn’t come through the roofs when 

we left the buildings.
Q. How many buildings had been put up by the 

Welsbach Company during its occupancy of the 
premises ?
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A. There were four substantial buildings and a 
very large number of smaller ones.

Q. Were those all left intact?
A All of them.
Q. In good condition?
A. First-class condition.
Q. Did you give the same attention to putting 

those in good condition as you did to the old build­
ings?

A. Yes. 10
Q. Did you know what was the intention of the 

Welsbach Company with reference to the construc­
tion of a new plant regardless of the ownership or 
leasing of the Ancona property?

A. Read that question, please.

(Question repeated.)

A. They intended to construct a new plant.
Q. Did the acquiring of the Ancona property or 20 

leasing of it change the plans of the company with 
reference to the construction of a new plant?

A. No.
Q. They intended to build anyhow?
A. Yes.
Q. Why?
A. Because the Ancona plant was old, antiquated ; 

our manufacturing operations could not be carried 
on in sequence, which meant carrying manufactured 
articles back and forth. Some of the buildings were 30 
hardly fit for working people to work in ; one build­
ing in particular in which we had about sixty girls 
was without daylight, totally surrounded by other 
buildings, and there was artificial light there all day 
long.
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Q. You say you had sixty girls in that one build­
ing!

A. Approximately sixty.
Q. Have you anything to show what amount of 

money was spent by the Welsbach Company in in­
stalling fixtures during their occupancy of the prop­
erty!

(Objected to.)
10

The Court: Indeed, gentlemen, I don’t see the 
importance of any of this line of examination.

Mr. Stockwell: Except to show the magnitude of 
the task in removing the fixtures at the termination, 
of the leases. I think the jury has a right to con­
sider that, your Honor, as well.

The Court: Well, I suppose -in that aspect of it,
20 it has, in view of the advice given them.

A. No, I have not, but our inventory will give it 
absolutely.

Q. Do you have that here!
A. No.
Q. Haven’t you made up a statement showing the 

cost year by year of the installation of fixtures!
A. No.
Q. I  thought you had.

30 A. No.
Q. Well, do you know what the amount was!
A. For maintenance and repairs or for fixtures!
Q. No, for fixtures.
A. Oh, it is probably between $750,000 and a 

$1,000,000. That is just a guess.
Q. Have you a memorandum of the value of the
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fixtures which were installed by the Welsbach Com­
pany and left on the Ancona property when you left, 
fixtures and buildings!

(Objected to.)

The Court: I will admit it. Note an exception.

(Exception noted for the plaintiff.)
10

A. I have if Mr. Stockwell brought a folder up 
from his office.

The Court: Well, Mr. Stockwell, I think Mr. 
Mason testified that there was approximately $800,- 
000 in fixtures.

Mr. Stockwell: All right, I won’t go into that.

Cross-examination. 20

By Mr. Wescott:

Q. If I understand you, these Ancona buildings 
were old and antiquated!

A. Yes, sir.
Q. And not fit for modern manufacturing pur­

poses!
A. That is right.
Q. Now, how many years have you known that to 3Q 

be true!
A. Gh, I have realized that for ten or fifteen years.

It is a condition we couldn’t help.
Q. Now, for ten or fifteen years you have put 

$600,000 or $700,000 worth of fixtures in a plant that 
was antiquated and unfit for modern manufacturing!

A. No.
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Q. And then after you got out of that plant you 
put up a modern plant for $700,000 or $800,000 
which was fit for modern manufacturing, is that cor­
rect?

A. You will have to read it; there is too much of 
it.

(Question repeated.)

10 A. Well, it is substantially correct; we didn’t put 
it all up after we got out of your plant.

Q. Oh, no, you were quite a while putting it up. 
You began promptly when to put up the new plant?

A. On October 11, 1915.
Q. And you finished it when ?
A. Can I refresh my memory from letters I have 

there? On November 20, 1916, I reported to the 
president that the new plant was practically com­
pleted except in some minor details.

20 Q- When was that?
A. On November 20, 1916.
Q. Did you find it profitable to put $600,000 or 

$700,000 worth of fixtures in these old and anti­
quated buildings?

A. We certainly did, or we wouldn’t have put it 
there. It was a case of necessity.

Q. Why, it wouldn’t take you ten or fifteen years 
to build a modern building, would it?

A. No, but it takes the consent of the board of
30 directors to get the money.

Q. You mean to tell us that the board of directors 
preferred to murder along in old, antiquated, unfit 
buildings and spending six or seven hundred thou­
sand dollars in putting fixtures in them when you 
could have built a modern building within a year ?

A. No, I didn’t tell you that; I don’t know what 
was in the board of directors ’ minds.
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Q. Well, you know that the board of directors or 
somebody made up their minds when they got in this 
trouble with the Ancona Company they would put up 
a modern building, don’t you*?

A. The active management made up its mind long 
before that, that they wanted modern buildings.

Q. You found out, didn’t you, when they got into 
this trouble with Chews that notwithstanding dif­
ficulties theretofore they would go to work and put 
up modern buildings—you learned that, didn’t you! 10

A. Well, I didn’t deal directly with the board of 
directors. Mr. Mason dealt with them ; I think that 
was merely coincident; I don’t think they had any 
relation.

Q. Had nothing to do with the trouble with the 
Chews ?

A. I don’t think so.
Q. You say there are no holes in the walls and no 

holes in the roofs of the buildings?
A. No, I said there weren’t when we got out of 20 

the buildings. I personally inspected every build­
ing and every room in every building.

Q. You went out when?
A. December 30th.
Q. December 30th; have you seen the pictures of 

these rooms and walls that were taken immediately 
after you went out?

A. No, I didn’t know there were any pictures 
taken.

Q. You didn’t see them; would you recognize them 30 
if you would see them ?

A. I don’t know, I might.
Q. Would you be surprised if you saw those pic­

tures and found there were lots of holes in the roofs 
and walls ?

A. No, after a building is not occupied it can go 
down very rapidly in seven months.
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Q. Go down overnight?
A. No, in seven months it can develop very 

rapidly; a small leak will develop into a big leak in a 
rotten roof very rapidly.

Q. Will it go down overnight?
A. Not overnight.
Q. Do you think if you left these buildings in first- 

rate condition they would stand it for a week, 
wouldn't they?

10 A. Yes.
Q. In a week’s time they wouldn’t go to pieces?
A. No.
Q. When was the last day that the defendant com­

pany in this case manufactured in the Ancona works?
A. That is a very hard thing to answer, because 

we moved oue piecemeal. If you want my best guess 
I should say that there was some of the chemicals 
still in process probably up to December 1st, but very 
little.

20 Q. Now, this big company keeps books, don’t it, of 
accounts ?

A. Yes.
Q. Can’t you find out by consulting the books when 

you quit manufacturing in the Ancona works?
A. No, I think the accounts over there would be 

closed as of December 30th.
Q. Well, relying then upon your memory, if you 

can’t tell from your books when you quit working 
there, you think you quit sometime in December,

30 when?
A. I said I thought there was probably some of 

the minor chemical operations still being carried on 
in December. We moved the tanks in operation and 
material all together, so we left them over there just 
as long as we could to get the more important things 
out.
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Q. How i& that—what did you move all together?
A. The chemicals that were in the tanks in proc­

ess of manufacture.
Q. And what else did you move all together ?
A. The tanks and chemicals all at one time.
Q. And what else I
A. I don It understand what you mean by what 

else<
Q. Now, until you moved all these things all to­

gether you manufactured there, didn’t you! ]Q
A. Yes, as I stated before, there was probably 

some little manufacturing.
Q. Now, how much manufacturing did you do in 

November?
A. Oh, I can’t tell you.
Q. Well, your books can tell!
A. No.
Q. They can’t?
A. No.
Q. How much manufacturing did you do in Oc- 20 

tober?
A. I can’t tell that.
Q. How much did you do in September?
A. I can’t tell that.
Q. How much did you do in August ?
A. In August I should say we had fifty per cent, 

of our mantle manufacturing department moved into 
the new building, probably more. That is a mere
guess.

Q. In August?
A. Yes.
Q. How about July?
A. I can’t tell.
% Will your books show anythin;

ject?
A. No, I don’t think they will.

on that sub-

30
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Q, July, August, September, October, November 
and December—now, won’t your books show in a big 
institution like this during that period of six months 
how much manufacturing you did and where you did 
it?

A. No, I can see no reason why we should have 
split the bookkeeping of the two plants, although the 
bookkeeping department may have it split. I can’t 
see any reason why they should do it.

10 Q. Well, did you keep the new and old going 
simultaneously ?

A. Yes, in part.
Q. In July, what proportion of the new buildings 

was occupied for manufacturing purposes?
A. I answered that I couldn’t tell you.
Q. In August you thought it was about fifty per 

cent. ?
A. Just as a guess.
Q. Well, the new building kept on increasing all 

20 the time, didn’t it?
A. Yes.
Q. Well, then, in September give us another guess 

how much was going on in the new building.
A. Well, I am not willing to say that we made very 

much progress beyond that fifty per cent.
Q. Not in August?
A. No.
Q. How about September?
A. Our business is peculiar-----

30 Q. How about September?
A. We have to w ait-----
Q. No, how about September?
A. I don’t know, nor I  don’t think anyone else 

knows.
Q. Did you increase manufacturing in the new 

plant ?
A. Probably we did.
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Q. How about November, increase it any then?
A. Yes, in November we were pretty well over, 

pretty well moved.
Q. Pretty well moved?
A. Yes.
Q- Hid you do any manufacturing in November in 

the old plant ?
A. Well, I  have, answered that once before.
Q. Answer it again.
A. Probably we did a little of the chemical work. [0
Q. Then in December what did you do?
A. Probably a very small, amount of chemical 

work.
Q. In the old building?
A. Yes.
Q. And all the rest of it over in the new?
A. It was over in the new or suspended entirely, 

one or the other.
Q. So that you kept running down, graduating, 

falling off in the amount of work done in the old 20 
building as time went along and increasing the work 
done in the new building?

A. Yes.
Q. Holding the old buildings all the time under the 

right of mental rectitude, high moral sense, is that 
correct?

A. You don’t expect me to answer that, do you?
Q. And for nothing—neither you had the use of 

them or the owners had the use of them—isn’t that 
correct? . ' ■ go

A. No.
Q. Well, you didn’t use them, did you?
A. Yes, we were using them.
Q. All the time?
A. Yes.
Q. For what?
A. We were moving out.
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Q. Moving out?
A. Yes.
Q. A nd m anufacturing in both buildings a t the 

same time?
A. Yes.
Q. Did you have these machines in the course of 

m anufacturing operation as you were moving them 
through the air?

A. No, but we had the same type of machine in
10 operation in both factories a t the same time.

Q. How about th e 'o th e r machines th a t were idle, 
where were they ?

A. Some of them lying out in the yard.
Q. Out in  the yard  ?
A. Yes.
Q. W hy d id n ’t you put them  in the new building?
A, Because we couldn’t get the help to do it, and 

we were rushing things try ing  to get out. of the old 
plant.

20 Q. Now, did you notice that you succeeded in get­
ting, the-whole thing done, work or not work, dif­
ficulty or no difficulty in 'getting employees, just 
about the end of the six months—have you noticed 
that ?

A. I  notice it since you called my attention to it, 
but I  never noticed it before.

Q. How do you account fo r th a t coincidence?
A. I  can ’t account fo r it.
Q. I t  worked out very  strangely, d id n ’t  it?

30 A. No, I  don ’t  think so. I  know the la st two weeks 
th a t I  w rote the general superintendent a le tte r and 
told him  he had to get out on December 30th, that 
was all there was to it, and he got out.

Q. W hy did he have to get out on December 30th?
A. Because I  told him  to.
Q. You told him  when to get out and not the lease?
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A. He was cleaning up and spending a lot of un­

necessary tim e in very  unfavorable w eather con­
ditions, and we had to clean the job up.

Q. H ad your time of reasonableness expired, the 
period of reasonable time expired?

A. I  don ’t know w hat you mean by that.
Q. You know the theory  of this case, don ’t  you, 

th a t you had a reasonable time to hold on there?
A. I  don ’t know anything about the law of the 

case. 10
Q. Tou have heard  of it  here, haven ’t you, dis­

cussed?
A. Yes, I  have heard  of it, but I  am not com petent 

to express an opinion.
Q. Did you have any of th a t doctrine of reason­

ableness in your head while all this was going on*
A. I  think probably I  did.
Q. Probably  you did? Well, when did it expire 

in your o p in io n ?
A. W hat ? 20
Q. The lim itation of reasonableness?
A. I  don ’t think it has expired.
Q. You don’t think it has expired even yet?
A. No.
Q. Well, we will give you possession until it 

does expire ; I  hope it will expire sometime. W hat 
did your superio r officers tell you about the exp ir­
ation of this lim it?

A. D idn’t tell me aifytliing about it.
Q. Now, who told you to h u rry  these people out? 30
A. Not anyone.
Q. You ju s t took it in your own head?
A. Well, th a t is my job, to see th a t things keep 

moving. I t  was costing us a good m any hundred dol­
la rs to have th a t job held open, moving back and 
forth .
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Q, Well, did you h u rry  through the whole six 
months a t the same ra te  of speed?

A. H u rry  it? Yes, we d id ; we d id n ’t spare ex­
pense, Sundays or holidays.

Q. You d id n ’t spare expense or money?
A. No, sir.
Q. Or men?
A. No, sir.
Q. Or time?

10 A. No, sir.
Q. W eek days or Sundays?
A. T hat is right.
Q. You w anted to comply with the law of lim i­

tation, I  suppose, in this case. Well, you moved the 
last thing out on December 11th, d id n ’t you?

A. I  don ’t know th a t we did I  don’t think I  have 
so testified; I  can ’t tell.

Q. D idn ’t you testify  the last thing you moved 
was on December 11th?

20 A No, I  don’t think so.
Q. W hen was it?
A. I  can ’t tell you exactly when we moved the 

• last th ing ; th a t would be a detail th a t would be im­
possible fo r me to remember.

Q. W hen was this b: g shop order made ?
A. I  can ’t tell you th a t; it was probably a t the 

beginning of the moving operation.
Q. W hen was that?
A. Sometime in June.

30 Q. What time in June?
A. I  can ’t give you the date of it.
Q. June of w hat year?
A. 1915-1916.
Q. Now, 1916, sometime in June, a big shop order 

was given to move, w asn ’t it?
A. I  don’t know th a t it w a s ; the records will show.
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Q. Well, haven ’t you got a big shop order some­
where ?

A. Yes, they are  looking it up. I t  is a p re tty  hard  
job to find those old records.

Mr. Stockw ell: W e will get it fo r you.

Q. B ut you think it was sometime in June th a t the 
big shop order was given to move ?

A. T hat would be my im pression of it. 10
Q. W hat was th a t big shop order?
A. W hat was it?
Q. Yes.
A. W hy, it was a piece of paper.
Q. Yes, w hat kind of paper?
A. As I  rem em ber it, it was yellow paper.
Q. W hat was on it?
A. I  don ’t think I  have ever seen the shop order, 

but it probably had a num ber and a date and a  w rit­
ten statem ent of the purpose fo r which it was issued. 20

Q. Then there was something beside the paper?
A. I  d id n ’t understand  your question or I  w ouldn’t 

have said paper ; I  d id n ’t know w hat you were d riv ­
ing at.

Q. Well, wliat I  was driving a t was very plain, to 
get w hat was in th a t order, when it was made ? Who 
made the order?

A. One of the clerks in the office, I  presume.
Q. Now, w hat does a big store order mean—w hat 

does the phrase m ean—a big store order ? 30

Mr. B leakly: Shop.

Q. A  big shop order.
A. I t  means one running over a considerable 

period of time.
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Q. Have you any idea why you started in June 
before the lease expired?

A. I don’t know that we did start in June ; the shop 
order will show for itself ; that is only my opinion.

Q. There was a sprinkling system in the Ancona 
factories, wasn’t there?

A. There was a sprinkling system in the factory 
after we put one there.

Q. Wasn’t there one there before?
10 A. No, sir, not a sign of it.

Q. None underground?
A. No. Well, I don’t know what was under­

ground; there may be a sprinkler system under­
ground if you can imagine such a thing.

Q. You said this morning about the underground 
system ; I wondered what you meant.

A. That was the the supply pipes to the sprinkler 
system.

Q. Did you put those there ?
20 A. Yes.

Q. And took them out ?
A. No.
Q; Why not ?
A. We couldn’t get the labor to take them out in 

the first place; in the next place the ground was 
frozen, couldn’t dig.

Q. Couldn’t you get them  out when the ground 
thawed?

A. Yes, if we had waited long enough it is ob- 
30 vious we could.

Q. And wouldn’t your doctrine of reasonable 
time have enabled you to do that, hold possession 
until the spring thaws came and enabled you to dig ?

A. The facts are we didn’t hold possession beyond 
the freezing point.

Q. Yes, you abandoned the protection of that doc-
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trine  when the w eather froze up and you got the new 
factory  built and everything in  there, then you aban­
doned it, d id n ’t  you?

A. I  haven ’t acknowledged th a t I  had  any such 
doctrine.

Q. You have spoken of g rea t num bers of machines.
A. Three thousand and over, fixtures and 

machines.
Q. W ere they p re tty  heavy?
A. Some of them  were very  heavy and some of JO 

them were very  light.
Q. I  suppose a g rea t m ajority  of them  were verv 

light?
A. Yes, they were.
Q. V ery few th a t had any w eight a t all?
A. Well, I  w ouldn’t say th a t there were very  few ; 

we probably had two hundred knitting  machines.
Q. How were they attached?
A. A ttached to the floors?

• Q. F loors or walls or ceilings or any place? 20
A. Why, the usual common practice w ith floor 

bolts.
Q. A nd the boilers, were they held by floor bolts, 

the motors, and all those things?
A. Tim boilers? No, they are set up in the usual 

way.
Q. A nd the  sprinkling system, underground and 

overhead, were they held the same way?
A. W e d id n ’t take the sprinkling system  under­

ground out. The sprinkler system  over head was 30 
held by screws and easily removable.

Q. V ery easily removable ?
A. V ery easily, yes.
Q. And when you removed them I  suppose you 

puttied  up the holes?
A. W e did not.
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Q. You did no t!
A. No, little wood screws.
Q. You pain ted  them?
A. Yes, we painted  m ostly inside the building.
Q. P ain ted  the screw holes over?
A. Well, they were painted, the inside of the build­

ings. W e d id n ’t skip the screw holes.
Q. W as there anything attached to any of the 

walls ?

Mr. Stockwell : W hen ?

Mr. Wescott: Before the moral limitation expired 
in this case.

Mr. Stockwell: Do you understand the question? 

The Witness: Yes.

20 Mr. Stockw ell: Go ahead.

A. A nything? Yes, there was, clothes hooks on 
some of the walls, certainly no m achinery, but gener­
ally  speaking there was nothing on the walls other 
than  clothes racks, m ay have been a hanger here and 
there.

Q. So th a t the only p a r t of the buildings th a t you 
had to change a t all in moving out of there were such 
as le ft a  few screw holes in the floor and in the walls?

30 A. Absolutely, no.
Q. W hat?
A. No, we took out tanks which le ft g rea t holes 

in the floors and we h a d lo  pu t in new floors; we pu t 
in any num ber of concrete floors.

Q. How many concrete floors did you pu t in?
A. Well, in about four buildings.
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Q. How m any concrete floors did yon pu t in?
A. A bout four buildings.
Q. Well, you mean you pu t in four concrete floors?
A. Yes, in four buildings.
Q. How m any floors in one building, one ?
A. T hat is u su a l; they are  one-story buildings, yes.
Q. Then you pu t in  four floors?
A. Yes, four concrete floors; we pu t in some ------
Q. W hat was in these buildings before you pu t in 

the concrete floors? 10
A. The chemical plant.
Q. Did you pu t in any other floors ?
A. Yes, we put in new sections in the floors where 

all the punch presses were taken out.
Q. W hen did you let the contracts fo r pu tting  up 

the new building or buildings?
A. I  received the authorization about noon on 

October 11th, and we began work th a t afternoon.
Q. October 11th of w hat year?
A. 1915. 20
Q. W here are those contracts?
A. In  our files.
Q. I  wish you would produce them, please. W hen 

did you let the contracts for rem oval to the new 
building, into the new building?

A. Oh, a t sundry times.
Q. H ave you those contracts?
A. Why, they were probably in the form  of orders.
Q. Have you those orders ?
A. Yes, they are in the purchasing departm ent. 30 
Q. I  would like you to produce those ; you will 

have no difficulty in producing them a t all ?
A. No, I  don’t th ink so.
Q. A nd they will show ju s t when you began to 

move, w on’t they?
A. No, not necessarily so; they will show when
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we began to move the m ateria l th a t th a t order 
covered.

Q. A nd w hat so rt of m ateria l would be in the 
order?

A. I  can ’t tell you.
Q. The m ateria l th a t was in the building ?
A. Yes, of course, the m aterial th a t was in the 

building.
Q. W ere there any boilers connected w ith th j  

10 sprinkler system?
A. No, I  never heard  of a boiler being connected 

with the sprinkler system.
Q. Can you fix the time when you moved the 

sprinkler system?
A. The rem oval of the sprinker system extended 

over quite a period of time.
Q. Beginning when and ending when?
A. I  can ’t tell you definitely.
Q. W ill your papers and records show it?

20 A. Yes, I  can produce a paper th a t will show 
when it was completed, when we completely removed 
it.

Q. Can you produce a paper th a t will show when 
you began?

A. No.
*Q. Can you guess when you began—was it a fte r 

June  30th th a t you began ?
A. Oh, yes, well along in the winter.
Q. W ell along in the w inter ?

30 A. Yes.
Q. Then you kept the sprinkler system  in the old 

p lan t while you were m anufacturing up to some­
time along in the w inter ?
■ A. Yes.

0 . The sprinkler system is to pu t out fires?
A. Yes.
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Q. Now, when did yon move the -boilers ?
A. W e only moved one boiler, I  think th a t was in 

N ovem ber; we left two boilers there th a t belonged 
to us.

Q. T hat belonged to you'?
A. Yes.
Q. W hy d id n ’t you take them?
A. Because we couldn’t get the necessary labor 

to remove them. W e paid a  dollar an hour to remove 
this one. 10

Q. W hen did you remove the one you did remove?
A. Oh, October, or November, I  can ’t fix it def­

initely.
Q. H ave you anything th a t will show when you 

removed th a t boiler?
A. Yes, I  think so.
Q. Well, will you try  to ascertain  when you re ­

moved it?
A. Yes.
Q. You didn’t remove the other two because you 20 

couldn’t get me to remove them?
A. T hat is right.
Q. B id you operate them, the other two ?
A. Yes, we operated  them.
Q. How long?
A. W hat do you mean, how long? You mean when 

did we cease to operate them?
Q. Yes, those two boilers that you didn’t move 

because you couldn’t get men to move them, how 
long did you operate them? 30

A. Oh, I  think until about December first.
Q. You operated them up until the time you quit 

the building ?
A. No, We d id n ’t  qu it the buildings until Decem­

ber 30th.
Q. Then you stayed there a m onth w ithout o p era t­

ing a t all?
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A. Oh, th a t is approxim ately right. There are 
other boilers in the boiler room ; I  don’t know which 

. ones were operated.
Q. Well, were there other boilers in  the boiler 

room th a t you did operate ?
A. Yes.
Q. Up to the time you left?
A. No, not up to the time we left.
Q. Well, when did you quit?

10 A. I  told you probably around December 1st.
Q. Well, if you quit December 1st, and you d id n ’t 

go out until December 30th, then there was a month 
th a t you were occupying the building w ithout even 
m anufacturing, w asn’t there?

A. No.
Q. W hy not?
A. M any of the chemical processes don’t require 

steam.
Q. Oh, it was a chemical process ? Now, how many

20 chemical factories did you have?
A. One.
Q. Well, did you give over the others or did you 

keep them all until you got through the chemical 
factory?

A. Give over w hat others?
Q. There were a lot of buildings there, w eren’t 

there?
A. Oh, you mean give them up to the land owners?
-Q. Yes.

30 A. No, we kept them all until we finished the job.
Q. You kept them  all until you finished the job, 

got through with it ?
A. Yes.
Q, Now, the boiler in connection w ith the gas p lant 

—when did you take th a t out ?
A. W e d id n ’t take it out ; we sold it.
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Q. Did you put the boiler in?
A. Yes.
Q. W hen did you pu t it in?
A. I  can ’t  give you date, but I  can produce the bill.
Q. Well, produce the bill; when did you sell it?

.That is more im portan t yet.
A. I  think it was removed about twelve o ’clock on 

December 30th, if I  rem em ber; I  know the fellow th a t 
bought it had a hard  job getting  it out.

Q. B ut he removed it December 30th? Now, until 10 
December 30th, when you tu rned  over the keys and 
surrendered  the fo rt or the place, you used th a t 
boiler, d id n ’t you, together w ith the gas system  con­
nected with it?

A. No.
Q. W hen did you quit using gas there ?
A. Oh, probably th irty  days before wTe got out.
Q. Then up to th irty  days before you got out you 

used the gas system?
A. Well, th a t is approxim ately right. 20
Q. The gas system  was how extensive in the A n­

cona works ?
A. How extensive in the Ancona works ?
Q. Yes, how m any buildings did it run  through?
A. I t  ran  through the whole plant, the gas lighting 

and industria l fuel system.
Q. Yes, went through all the p lan ts; and did you 

use it fo r fuel purposes?
A. W e d id n ’t use it fo r fuel purposes a f te r  we 

stopped m anufacturing gas over there. 30
Q. W hen did you stop m anufacturing gas?
A. I  can ’t tell you exactly; I  say, probably th irty  

days before we got out.
Q. Then there was th ir ty  days th a t you did not 

m anufacture anything except chemicals?
A. Yes, I  think th a t is about right.
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Q. The chemical manufacturing was limited to 
how many buildings did you say—I have forgotten?

A. I haven’t said ; there was quite a group of them, 
one-story buildings.

Q. Well, how many? Did the chemical business 
occupy all the buildings ?

A. No.
Q. How many did it occupy ?
A. Probably six or eight buildings.

10 Q. How many buildings were there all told there ?
A. Oh, I can’t tell you, thirty-five or six, includ­

ing all the sheds and shacks.

By Mr. Stockwell :

Q. The gas plant which has been referred to, was 
jthat a plant which your company installed?

A. Yes.
Q. I think you stated that the initial work on the 

20 new building was October 11 ,  1915 ?

A. Yes.
Q. Now, what part of the work was started at that 

time?
A. Cleaning the ground, taking down the buildings 

that were in the way, taking down the trees and the 
stone wall and fences.

Q. Didn’t you begin before October 11th, to re­
move the old buildings and clear the property, etc. ?

A. No, that is my recollection; we may have be 
30 gun a little before; I think we did, yes, we cut a lot 

of those trees down long before that, that is true.
Q. Now, what did you do in the way of beginning 

operations for the new building before October 11th?
A. If I  remember it we cut all the trees down, took 

the roots out. Whether we began the removal of the 
buildings that were in the way of the new plant b^-
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fore October 11 , or not, I  am not sure. And, by the 
way, there was a good deal of piping too th a t was 
necessary to dig up and re-arrange. T hat was all 
done before October 11 th.

Q. On the site of the new building?
A. Yes.
Q. W hat kind of piping?
A. W ater pipes under the ground.
Q. City w ater piping?
A. No, our own. \ q
Q, W hy was it not possible to take out all those 

fixtures a t one time in m ass—why was it done piece­
meal?

A. Why, it is physically impossible to do it.
Q. Why?
A. You couldn’t get enough hands, couldn’t get 

enough help to do it.
Q. I t  has been intim ated th a t all you had to do 

was to remove the bolts from  the floor and move the 
machines over bodily • is th a t the way you did it ? 20

Mr. W escott: Take the screws out.

A. Well, th a t is roughly the way we did it, yes, 
but there is a good deal more to it than  those words 
would indicate.

Q. W hat is there to it?
A. Well, you take a punching press, fo r instance, 

you have to build a concrete foundation fo r it in its 
new location; you have got to pu t stay  bolts in th a t 30 
foundation to bolt it down when it is pu t on there ; 
you m ust take it off its old foundation carefully, pu t 
it on a  specially p repared  truck to cart it  the small 
distance as it was in our case, take it over to its new 
foundation, pu t up the shafting or m otor or w hatever 
is going to drive it, set up the new machine and have 
it adjusted.
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Q. W asn ’t  the sprinkler system  one of the last 
things you took out?

A. Yes.
Q. W hy was that?
A. Because it was one of the easiest things to 

take out.
Q. W hat about fire protection?
A. T hat was another reason why it was le ft in, 

because we w anted the protection from  th a t system  
10 as long as we could get it.

Q. W hat -did you m ean by saying in giving the 
order to get out unnecessary time is being taken?

A. I  don’t think I  said that.
Q. You used the w ord “ unnecessary” ; did you 

mean th a t the men were loafing on the job?
A. No.
Q. A t the time you gave the order they were spend­

ing time pu tting  the old building in shape, w eren t 
they?

20 A. Yes.
Q. And not removing fixtures ?
A. Yes.

J ohn Devlix, recalled.

The C o u rt: Is  this something omitted, Mr. Stock- 
well?

30
Mr. Stockwell: Yes.

By Mr. Stockwell:

Q. The witness is shown voucher of the Welsbacli 
Company, dated Septem ber 29,1916, fo r $2500, made
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payable to the Ancona P rin tin g  Company, and is 
asked if tha t voucher was sent to the Ancona P rin t­
ing Company?

A. Yes, sir, this voucher was sent to the Ancona 
P rin tin g  Company.

Q. W as it re tu rned  uncashed?
A. I t  was retu rned  uncashed.

Mr. Stock w ell: I  ask to have it marked.

(Said paper is m arked Exhibit D3.)

Cross-examination.

By Mr. W esco tt:

Q. -That was a voucher fo r rent, was it^
A. Yes.
Q. Now, did you pay ren t quarte rly  ?
A. Yes, sir, we paid the ren t quarterly .
Q. This was a quarte rly  period of rent?
A. Yes, sir.
Q. T hat is to say, you paid fou r times a year?
A. Yes, sir.
Q. W as it due in advance?
A. No, sir.
Q. Did you send more than one voucher?
A. No, sir, ju s t th a t one.
Q. Only the one?
A. Yes. 2Q
Q. D idn ’t you send one in December?
A. I  proffered the ren t in full in December for 

six months.
Q. In  cash?
A. Yes.
Q. You did not send any voucher ?
A. No, sir.
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Q. W ho told yon to do- that, your lawyer?
A. The president of the company, Mr. Mason. 
Q. You did not send a voucher?
A,. No, sir.

D EFE N D A N T  R E ST S.

10 P L A IN T IF F ’S R EB U TTA L.

S a m u e l  B. S cott , r e c a lle d .

By Mr. W eaver:

Q. Mr. Scott, I  call your attention to an interview  
first w ith Mr. Bleakly on the 28th of Tune and ask 
you if you have a m em orandum  of th a t interview , if 
you made a m em orandum  of th a t interview  a t the 
time?

A. Yes, a t the time th a t interview  happened I  
made a m em orandum  in a book which I  keep fo r the 
purpose of keeping m em oranda ofconversations and 
other happenings.

Mr. Stockwell: I  object to the reading of the 
memorandum.

Q. Well, by refresh ing  your memory w hat took 
30 place a t th a t time? W hat did M r. Bleakly say and 

w hat did you say?
A.. June 28th was the middle day of three separate 

visits which Mr. Bleakly paid to the office, if you 
w ant the th ing in chronological order.

Q. Well, suppose you take them  up in chronologi­
cal order and state.
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A, On each of these days I  made a m em oranda 
im mediately a fte r Mr. Bleakly left. The first v isit 
was June 27th; Mr. Bleakly came to my office in the 
Commercial T ru s t Building, Philadelphia, and said 
th a t he w anted to see Mr. D avid S. B. Chew. Mr. 
Chew was in another room ; I  went in and said Mr. 
Bleakly w anted to see him, and the three of us sat 
down together. I  said to  Mr. Bleakly as soon as he 
h ad  said th a t he come in the W elsbach m atter—all 
of our dealings with Mr. Bleakly before had been 10 
about other m atters, and as soon as it was mentioned 
by him th a t he was there on the W elsbach m atter I  
said to-him, “ Mr. Bleakly, you m ust understand  th a t 
ne ither Mr. Chew or I  have any power to ta lk  on th a t 
question except on the basis of a lease for $15,000 a 
year fo r five years. This is not technical; th is is 
r e a l ; we are not the board of d irec to rs ; the board 
of d irectors decides th a t m a tte r . 7 7

The C ourt: How is that?  You had no power to 20 
talk  except on w hat?

The W itn ess : On a basis of $15,000 a year Tor five 
years. T hat was the le tte r of the preceding Sep­
tember. Then Mr. Bleakly began to argue w ith Mr. 
Chew, sa id  he hoped the th ing  would not come to a 
legal squabble, th a t th a t was very  bad fo r all con­
cerned, and of course as law yers we like th a t so rt 
of thing, it is all our business-, but from  the point of 
view of our clients I  hope it wonT happen. Then ?(Q 
about th a t time, a fte r  Mr. Bleakly had used con­
siderable eloquence on those lines, Mr. Chew left the 
room and I  said to Mr. Bleakly, “ The only thing 
th a t I  can do is to repo rt anything you m ay have to 
say ; if you have any offer to make, make i t , 77 and as 
Mr. Bleakly said, we all th ree went out to lunch a fte r
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that, and as f a r  as I  remember, nothing w hatsoever 
was said about this W elsbach business a f te rw a rd ; it 
was purely  a social call. The next day, June 28tli, 
Mr. Bleakly came back again, but he said he had not 
seen his clients and he had nothing fu rth e r to offer, 
nothing fu rth e r to say, but he began w ith me to dis­
cuss the legal aspects of the case. He said, “  You 
can ’t  pu t us out, you h aven ’t  given us sufficient 
notice; the law requires th ir ty  d ay s’ notice, and any- 

10 way, we have got a reasonable time to get out. ”  I  
knew th a t was very  bad law and smiled a t him. ‘ ‘ In 
the second place,”  I  said, “ we have given you ample 
notice several times, and in the th ird  place we d id n ’t 
need to give you any notice a t all. ’ ’ T hat ended th a t 
interview. The th ird  interview  was the next day, 
the 29th. Mr. Bleakly called ; Mr. D avid S. B. Chew 
and m yself were there, and he said he was then p re ­
pared  to make a form al definite offer, and on behalf 
of his clients, the W elsbach Company, he offered th a t 

20 the lease should be extended a t $12,000 a year for 
one year or a lternately  fo r two years, w ith a six 
months ’ notice of cancellation a fte r the first year, 
and I  said to him , i 11 will undertake to communicate 
th a t offer to the board  of d irec to rs ,”  which I  did.

Q. W hat was the resu lt of that?
A. The board  of d irectors had  a m eeting and re ­

jected the offer, and I  communicated th a t rejection 
in a le tte r to Mr. Bleakly which was delivered by 
special m essenger on the 30th day of June.

30
By the C o u rt:

Q. Did the other end the interview ? W as th a t all 
th a t was said a t the interview  when you told him  you 
would communicate w ith the board?

A. Yes, th a t ended the in terview ; th a t is all I  had 
power to do, all I  assum ed to d o ; th a t is w hat I  did.
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Q. T hat is the le tte r of the 30th, is it?
A. T hat is the le tte r of the 30th, yes.

By Mr. W eaver: -

Q Now, is th a t the last interview  you had w ith 
Mr. Bleakly?

A. No.
Q. W hat happened subsequent to th a t in respect to 

your interview  w ith Mr. Bleakly?
A. Mr. Bleakly answ ered th a t le tte r saying th a t he 

was going aw ay and would be back Ju ly  3rd between 
eleven and twelve o ’clock. A t eleven o ’clock I  con­
sequently supposed Mr. Bleakly would appear. He 
did not appear, I  was anxious to leave the office, I  
d id n ’t think it was a courteous or polite thing to be 
absent from  the office when distinguished Jersey  
counsel had indicated a desire to see me, so a t twelve 
o r  possibly five minutes of, very  near twelve, I  tele­
phoned and said, “ Mr. Bleakly, are  you com ing?”  
He said he was coming but had been delayed some­
how or other, and he came over.

Q. W hat was the result of th a t interview ?
A. He said he h ad n ’t seen his clients since and had 

nothing fu rth e r to communicate. I t  ended in abso­
lutely nothing.

Q. W as th a t the last interview  you had?
A. No, he came—Mr. Bleakly came on Ju ly  5tli.
Q. Well, w hat happened then?
A. He asked to see Mr. D avid Chew, and I  said he 

w asn ’t  there. I  said, “ Mr. Bleakly, there is n ’t any 
reason fo r you to be h e re ; the case is already  in the 
hands of counsel; a possessory action has been de­
term ined on; there is nothing I  can say to  you .”  
“ W ell,”  he said, “ in th a t case it is a short horse 
and very  quickly cu rried ,”  and went out.
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Q. Now, was th a t the last interview  you had?
A. T hat was the last interview  I  had  w ith Mr. 

Bleakly until the court proceedings had already com­
menced.

Q. Mr. Bleakly in his exam ination stated  th a t you 
and Mr. Chew agreed to lay over the m atter of the 
negotiation fo r the lease on the 3rd of Ju ly  to the 
5 th ; w hat is the fact about that?

A. I  remember no such agreem ent; I  remember
10 nothing in my mind which would suggest such an 

agreem ent, because I  considered the m atter abso­
lutely and definitely closed by the action of the board 
of directors on the 30th of June.

Q. Now, w hat other m atters have you in your m in­
utes than  those testified to by you here yesterday 
respecting the action of the d irectors regard ing  a 
lease, a lease or the negotiations w ith the W elsbacn 
Company?

A. I  don ’t understand  th a t question, Mr. W eaver.
20 Q. Have you any other m inutes regard ing  a p ro ­

posed lease or negotiations w ith the W blsbach Com­
pany other than those you have testified to here yes­
terday?

A. You refer to minutes of the board  of directors?
Q. Yes, m inutes of the board  of directors.

The C o u rt: Concerning this property , you mean?

Mr. W ea v er: Yes, concerning th is property .
30

A. Through how large a period of time do you re ­
fe r  to?

Q. Well, back as fa r  as January .
A. I  have testified to everything as fa r  back as 

that.
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Cross-examination. -

By Mr. Stockwell:

Q. W as there any board of d irec to rs’ m eeting or 
stockholders’ m eeting a fte r June  30th in reference 
to this m atter or in reference to any m a tter 7

A. We have periodical d irec to rs’ meetings.
Q. T hat is not an answ er to my question (to the 

s ten o g rap h e r); please read  the question. 10

(Question repeated.)

A. In  reference t o ------
Q. Yes, in reference to the general business of the 

company.
A. There has been a series of d irec to rs’ and stock­

ho ld e rs’ meetings.
Q. W hen was the d irec to rs’ m eeting or stockhold­

e r s ’ m eeting next following June 30th? 20
A. I  don ’t rem em ber; I  would have to refer to the 

m inutes fo r that.
Q. P lease re fe r to them.
A. Septem ber 29, 1916.
Q. No m eeting m  the month oFTTu'ly, 1916?
A. No.
Q. Then the company did not hold any m eeting to- 

decide w hat should be done about th is lease or the 
purchase of the p roperty  by the W elsbach Company 
a fte r  June 30th? 30

A. No.
Q. D idn’t you communicate to the d irectors and 

stockholders the negotiations which were conducted 
by Mr. Bleakly a fte r  June  30th?

A. I  don’t understand  there were any negotia­
tions.



182 S am u el B . S c o tt— C ro ss

Q. He made propositions to you, d id n ’t he!
A. N ot to  me, no.
Q. Well, by you, I  mean the com pany!
A. I  don’t know a thing, unless there were com­

m unications w ith Mr. W eaver.
Q. D idn’t Mr. W eaver communicate to you or Mr. 

David S. B. Chew the offer which Mr. Bleakly made 
a fte r  the first of J u ly 7

A. I  th ink he did.
10 Q. Then why d id n ’t you pu t it up to the board  of 

cK rectors ?
A. Because the board  had already  taken its  posi- 

 ̂ tion and given us full instructions.
Q. B ut the instructions were on the basis th a t you 

would lease for a five-year period and fo r $15,000!
A. And they had made and  would make no change 

from  that. I t  would have been an insult to the board 
of directors to re fer to them any different term s and 
phrases.

20 Q. I t  would have been an insult to them?
A. Yes.
Q. To which particu la r member of the board  of 

directors would th a t have been an insu lt!
A. All of them.
Q. Including yourself?
A. Including m yself; I  would feel it would have 

been insulting  myself to have done so.
' Q. J u s t  explain why th a t would have been an in ­
sult?

SO A. Because a fte r a thorough consideration of the 
whole m atter extending fo r about a y ear on four or 
five separate  and distinct occasions the board  had re ­
ite ra ted  its  term s a n d ------

Q. I  believe it had re ite ra ted  this statem ent, th a t 
it  w ouldn’t sell; is th a t it?

A. Yes, th a t it w ouldn’t  sell and would not ren t on
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any different term s than  $15,000 a year fo r five 
years. Now notw ithstanding th a t re ite ra tion  of the 
hoard  of d irectors I  took the responsibility  person­
ally to call them  into a meeting to consider Mr. 
B leakly’s offer on the 30th day of June.

Q. Yon have a lready  told us about that.
A. Y es; now, you ask me why?
Q. W herein is the insult ?
A. I  was criticized fo r having done so, because the 

board  had already  taken its position., and to re- f 0 
ceive anything which suggested th a t it  would modify 
it was considered im proper.

Q. You still w anted to lease the p roperty  to the 
W elsbach Company a fte r June 30th, d id n ’t you—. 
you, m eaning the company?

A. I  have no means of knowing w hat the company 
w anted to do, except the action of the board  of d i­
rectors ; I  was m erely secretary.

Q. Well, w hat was in your own mind? W e will 
take you one a t a  time. 20

A. I t  was in my mind to do w hatever the d irectors 
directed me to do.

Q. A nd you did not submit to ,the  board  of direc­
to rs  the offer which had been made so you don’t 
know w hat the d irectors would think about it?

A. No.
Q. W hy did you say to Mr. Bleakly on Ju ly  3rd 

th a t there was in the other room a lease already 
draw n fo r this p ro p erty  and why don ’t you take it?

A. W hy did I  say it? Because I  d id n ’t say it.
Q. D id vou re fe r to a lease then draw n?
A. No.
Q. Did Samuel Chew in your presence make th a t 

statem ent to Mr. Bleakly?
A. There was some sim ilar statem ent made, not 

in  m y presence but in my hearing.
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Q. He made th a t statem ent to Mr. Bleakly, d id n 't 
he?

A. I  d id n ’t say he made th a t statem ent.
Q. W hat statem ent did he make?
A. I  will tell you in d irect term s.
Q. You said it was in your hearing?
A. Yes.
Q. Now, w hat was it ?
A. “ W hy don’t you accept the term s wo have laid 

10 out before and take the lease which we have p re ­
p a red ? ’’.

Q. Is  th a t the exact language he used?
A. I  don’t p retend  th a t is the exact language.
Q. Didn’t he say, ‘1 There is a lease already drawn 

in the nexft room—why don’t you take it?”
A. I  can ’t rem em ber so accurately as that.
Q. You seem to he very  accurate on some things. 

Did you make a m em orandum  in your notebook of 
th a t conversation?

20 A. No, my notebook does not show that conver­
sation.

Q. L e t’s see your notebook fo r Ju ly  3rd. I t  th is 
a general notebook on all m atters on which you think 
it  is im portan t to make notes ?

A. Yes.
Q. I  see you d id n ’t make any notes between------
A. I  object, however, to your looking a t other 

m atters.
Q. I  don ’t  w ant to  see w hat notes you have made 

30 except the dates, but I  do see th a t in th is notebook 
fthere is nothing made between Ju ly  5th and Novem­
ber 13 th ; I  suppose nothing of im portance happened 
to you in th a t period?

A. T hat is quite true.
Q. Now, you were very  careful to tell Mr. Bleakly, 

I  understand, you were very  careful to let Mr.
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Bleakly know that you had no authority to make any 
statement on behalf of the company—you cautioned 
him about dealing with you?

A. I  did.
Q* That is right; you have always gone on the as­

sumption you didn’t have any authority to represent 
the company?

A. Oh, I  make no such statem ent.
Q. Didn’t you go on the assumption that you had 

no right to do anything to represent the company 10 
except upon express instructions?

A. Oh, no, th a t is a m istake; I  had no au thority  
}to do anything but ta lk  about the conditions the 
board had laid  down, $15,000 a year fo r five years, 
but I  could not in any way change or vary  those con­
ditions.

Q. You were not prohibited from  listening to w hat 
was said and reporting  it back to the board  of direc­
tors, your principal, fo r action?

A. That is what I did. 20
Q. But you didn’t do that as to the offer which was 

made through Mr. Weaver?
A. I  did not.
Q. Did you make any note in your notebook as to 

that offer?
A. No.
Q. Why not ?
A. Because I was not a witness to it; I only make 

these memoranda in case I -----
Q. In case of lawsuit? 30
A. Yes, law is m y business; if I  have to become a 

w itness I  take the precaution to pu t m yself in a posi­
tion to aid my memory.

Q. You say you are a lawyer; your office is in tlm 
office of David S. B. Chew, isn’t it?

A, Our offices adjoin in the same suite, yes.
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Q. Well, is it' the same office?
A. I  don ’t quite understand  your use of the word 

“ office.”  I t  is not the same room.
Q. How m any offices are there in the suite?
A. Three.
Q. W ho occupy the offices?
A. I  occupy one, sometimes Mr. Samuel Chew is 

there, sometimes my fa th e r is there, who is employed 
in  a certain  capacity. Mr. D avid S. B. Chew has the 

10 most d istan t room, the middle room is occupied by 
the stenographer and the small cut-off is occupied 
by Mr. Oswald Chew.

Q. Now, th a t is the office of the Ancona P rin ting  
Company, the plaintiff, is it not?

A. No.
Q. I s n ’t th a t where it transac ts  its business?
A . I t  is the office of certain  officers of the Ancona 

F ain ting  Company.
Q. W here is the office of the Ancona P rin ting  Com- 

20 PaiW?
A. T hird  and M arket S treets, Camden.
Q. W hat kind of business does it tran sac t there?
A. I t  is the m ain office where legal business is 

¡transacted.
Q. You mean the s ta tu to ry  New Jersey  office?
A. Yes.
Q. And it is used for no other purpose?
A. S tockholders’ meetings.
Q. Once a year?

3Q A. W henever necessary.
Q. B ut fo r practical business you tran sac t your 

business in this suite of offices in Philadelphia ?
A. T hat is where the officers have the ir main busi­

ness, and therefore most easily seen.
Q. W hile we are on th is subject, w hat is the busi­

ness of the Ancona P rin tin g  Company and w hat was 
its  business on June 30, 1916?
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(Objected to.)

Mr. Stockwell: We have a righ t to know; it is a 
question of good fa ith  all around, and this gentlem an 
is under cross-examination.

The C o u rt: I  think it is com petent on the relation 
of the w itness to these conversations.

(Exception noted for the plaintiff.) ]Q

The C o u rt: I t  would depend on w hat its business 
is as to w hether or not there would be any implied 
au thority  to lease the p roperty , perhaps.

A. The Ancona P rin tin g  Company was chartered  
fo r the purpose of p rin ting  cotten cloths, but a g reat 
m any years ago it ceased a c tiv e ly ------

Q. I  am not asking you w hat if was chartered  f o r ;
I  am asking w hat it did in June, 1916. ’ of)

A. You asked me w hat its business w as; I  don ’t ^ 
know w hether you mean w hat it  was actively doing 
or w hat it had charter powers to do.

Q. T hat is w hat th a t question m eans; it c a n ’t 
m ean anything else.

A. I t  was actually  in receipt of the ren t of its 
p roperty .

Q- I t  had 110 o ther business then than  to ren t this 
particu la r piece of p roperty  and collect the rental?

A. I t  was doing no other business.
Q. T hat is the only business it had in June or in 5 

th a t year 1916, is th a t correct?
A. T hat is the only business I  know of.
Q. T hat is the only business it has had since?
A. Yes.
Q. Now, who were the officers of the Ancona 

P rin tin g  Company in June, 1916?
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A. W hat p a r t of June?
Q. Give me both parts, because I think there was 

a meeting there.
A. There was a m eeting in the middle of June. I  

think the officers changed.
Q. All right, give me before and after.
A. May 23rd the directors were elected, Henry

B. Chew, D. S. B. Chew, Mary J. B. Chew, Martha 
M. Brown, Samuel Chew. Following that on June

10 12th the following officers were elected: H enry  B. 
Chew, P resid en t; D avid S. B. Chew, T reasu re r; 
Samuel B. Scott, Secretary.

By the Court:

Q. How m any directors were there?
A. Five.
Q. You were ho t a d irector yourself?
A. I  was not a director, no.

20,

By Mr. Stockw ell:

Q. Weren’t you a director in June, the latter part 
of June?

A. No, I  have never been a d irector of the Ancona 
Company.

Q. You were secretary?
A. Secretary.

3Q By the C ourt:

Q. Was there ever any time when three of those 
directors were in these conversations?

A. No, there was never m ore than  two directors 
th a t talked to Mr. Bleakly a t all, Mr. D avid Chew 
and Mr. Samuel Chew.
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By Mr. Stockwell:

Q. The other members of the board, all the other 
members of the board are members of the Chew 
family, a re n ’t they, relatives of David S. and Sam ­
uel GhewT

A. All related  in some way.
Q. You were the a tto rney  of the company a t th a t 

time, w eren’t  you?
A.̂  I  can ’t say th a t : I  don ’t remember any form al 10 

re ta in er fo r this company.
Q. D idn ’t you represent the company in all of its 

dealings ?
A. No, I  can ’t say that.
Q. As attorney?
A. No, I  was sec re ta ry ; I  am a member of the B ar 

and have a general contract w ith the Chew family 
to do legal work, but I  can ’t say th a t I  ever had 
either a. m andate or re ta iner from  the Ancona Com- 
pany . 20

Q. The first interview  th a t Mr. Bleakly had at 
your office in Philadelphia—I re fe r to th a t in te r­
view,—d id n ’t Mr. D avid Chew then say to Mr. 
Bleakly in your presence th a t you were the attorney  
fo r the company and to deal w ith you?

A. I  don ’t rem em ber his saying I  was a tto rney  for 
the company.

Q. W ill you say he d id n ’t say that?
A. I  say, I  can ’t rem em ber th a t that was said.
Q. Well, haven’t you any. m emorandum in your 30 

notebook as to w hat was said and w hat was done?
A. I  have certain  m em oranda which cover w hat I  

consider the im portan t phases of f t ; I  did not make 
any effort to c o v e r------

Q. Then you haven ’t pu t down everything th a t 
happened in these interview s, only w hat you con­
sidered im portan t from  your standpoint?
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A. I  have not pretended to put down everything, 
only certain  aides to my memory. I  have testified 
as full as I  am able, aiding my memory from  w hat 
I  have pu t down.

A t this point a recess was taken until Thursday 
m orning, Septem ber 27th, a t 10 o ’clock.

10
Camden, New Jersey , Septem ber 27, 1917.

T ria l of the above m a tter resum ed a t ten o ’clock 
A. M., pu rsuan t to adjournm ent, in the presence of 
counsel for the respective parties.

S a m u e l  B. S c o t t , E sq ., r e s u m e d  in  c r o s s - e x a m i ­
n a t io n .

2q By Mr. Stockw ell:

Q. Mr. Scott, have you the minute book there? 
P lease get it  if you h aven ’t.

(W itness produces book.)

Q. Did you ever v isit the Ancona p roperty  in 
Gloucester ?

A. Yes, I  have been there once or twice. -
0 . W hen were you th ere ! P lease name the oc- 

casions.
A. Between w hat periods of time ?
Q. Well, s ta r t a t the presen t time and go back.

The C ourt: Give us the best you can, Mr. Scott.
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The W itness : I t  is a difficult problem  because I  
have been there quite a number of tim es; it lies in the 
general circuit of my business.

Q. In  the last six months have vou been there?
A. Yes.
Q. Several times?
A. Yes.
Q. W ere you there in the month of June, 1916?
A The month of June, 1916? I  can ’t rem em ber 10 

anything definitely which fixes June, 1916, as the 
time when I  was there.

Q. Well, were you there a t all during  1916?

.  ̂ Well, Mr. Scott, if  you remember all
rig h t; if you don ’t, say so.

A. Well, I  d o n ’t remember.

The C ourt: Well, tha t is an answer.

. W itn ess : No, I  have been there a g rea t m any 
times, but I  have no way of fixing the date.

Q. D idn ’t you go down w ith the other officers and 
directors of the company and inspect the p lan t be­
fore June in the year 1916, in or before the month 
of June of th a t year?

A. I  rem em ber a time sometime in  1916 th a t I  was 
over the plant, yes; I  can ’t remember when it was 
exactly. do

Q. I t  was before June, though, w asn ’t it?
A. I t  was before the vacation, before the end of 

the lease, th a t is all I  can rem em ber; I  don ’t remem­
ber when it was.

Q. Between Jan u a ry  and June then?
A. Yes.
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Q. Now, who went over w ith you when you went 
there a t th a t time?

A. Mr. D avid S. B. Chew was th e re ; I  think Mr. 
Oswold Chew; I  don’t rem em ber anybody else.

Q. Any other member of your corporation"?
A. I  can ’t  rem em ber anybody else.
Q. Did you go into the p roperty?
A. Yes.
Q. T hrought the buildings?

10 A. Yes.
Q. Throught the buildings ?
A. I  can ’t  say ; I  went through a g reat many of 

them.
Q. You were there to inspect the p roperty , w eren t 

you?
A. P artly .
Q. I  think it was on Septem ber 24, 1915, th a t the 

company w rote to the W elsbach Company th a t it 
could have a lease for five years a t $15,000 a y ear;

20 if I  am w rong on the date I  wish you would correct 
me.

A. T hat is correct.
Q. T hat is my recollection.
A. T hat is correct.
Q. W as it your idea th a t th a t proposition re ­

mained open until June 30, 1916?
A. Yes, up until June 30th.
Q. Is  it your idea th a t it rem ained open until you 

actually served the dem and to quit on Ju ly  7, 1516?
30 A. I  have no idea about that, because the board  

said nothing about that.
Q. Yes, I  recall that, but I  am asking you w hat 

vour idea was?
A. My idea was simply to do w hat the board  direc­

ted  ; I  had no other idea ; had no righ t to have one.
Q. You did not consider th a t proposition open then

a fte r  June 30th?
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A. X d jd n ’t consider i t  in relation to open or 
closed; is sim ply ended; there was nothing fu rth e r 
to be said or done.

Q. Well, do you say the company was not w illing 
to make a lease on those term s a fte r June 30th?

Mr, W escott: I  object; how does he know w hat 
the company was w illing to do?

A. I  don ’t know.

The C o u rt: I  think, Mr. Stockwell, we are getting  
into a realm  of psychology which nobody can tell 
anything about.

Mr. Stockwell: I  think this witness knows and 
knows very well, your Honor.

The C o u rt: How can he know except by w hat they 
said 7

Mr. Stockw ell: Because he has on other occasions 
undertaken to represent the company and taken the 
bit in his own mouth and did w hat he saw fit, and I  
will show to your H onor th a t is these proceedings 
were taken.

The C o u rt: Read this question, Mr. Hfenogra- 
pher.

(Question repeated.)

10

20

30

to?
Xhe Court : Now, w hat company are  you referring

Mr. Stockwell: H is company, the Ancona Com­
pany.
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The C ourt: Well, the question m ight easily have 
been and I  understood it to re fe r to the W elsbach 
Company.

Mr. Stockw ell: Oh, no.

The W itn ess : I  will answ er it as I  have answ ered 
before, th a t I  do not know; th a t I  took my orders 
from  the board  of directors and hacl no fu rth e r judg-

10 ment in  the m atter.

Q. Y es; now, it is true, however, th a t you had in 
your office subsequent to June 30 a form  of lease you 
prepared , is n ’t it?

A. T hat is true, and it was true  because it was 
p repared  long before a n d ------

Q. I  d id n ’t ask you because; I  asked you if it is 
tru e  ?

A. I  answ ered yes and I  wish to explain.
20 Q- You can explain when your counsel asks you; 

ju s t a t the presen t time answ er my questions, Mr. 
Seott. W hen was th a t p repared?

A. I  don’t know the exact date, but sometime 
during  the spring of 1916.

Q. C an ’t  you give us any idea about when it was
prepared?

A. No, because I  don’t know.
Q. W ho p repared  it?
A. I  did.

3Q Q. Yet you haven ’t any idea when it  was p re ­
pared?

A. No, because I  have nothing to fix the date. I  
know it was p repared  quite a long time before the 
occurrences of the la tte r  p a r t of June.

Q. W ho instruc ted  you to p repare  it?
A. Mr. D avid S. B, Chew.
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Q. W hy did he in s tru c tio n  to p repare  it?
A. Because it represented the term s which the A n­

cona Company had proposed to the W elsbach Com­
pany. I t  was considered wise to have those in the 
most definite form  so if  the minds of the parties  met 
it could be possible to consummate the ir action by 
im mediate execution of an already  p repared  lease.

Q. I  understood you considered th a t out of the 
question, there w ouldn’t be any m eeting of the 
minds, and you directed these people to get out? 10

A. You have m isunderstood my time reference; 
from  Septem ber 24th to June 30th of the next year 
the Ancona Company had made a w ritten  proposition 
from  which it never varied ; $15,000 a year fo r five 
years.

Q. V ery true.
A. D uring the-spring , the exact date of which I  

am unable to state, long p rio r to June 30th, I  was 
requested to put th a t proposition in  the definite form  
of a lease, which I  did. T hat lease was still in exis- 20 
tence on June 30th.

Q. W here was it?
A. As fa r  as I  rem em ber it was in my room, 

probably various p a rts  of the files.
Q. Mr. Samuel Chew knew it was there, didnT  he?
A. He did,
Q. And you were present when he suggested th a t 

there was a lease already  p repared  and the W elsbach 
Company ought to take it?

A. I  was presen t in this sense, th a t I  was in a 3Q 
different room and T heard  the conversation going 
on between Mr. B le ak ly ------

Q. W hen th a t conversation took place, where was 
th a t form  of lease?

A. The lease was lying on my desk, 011 the left- 
hand side of the roll top desk. I  have two articles of
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fu rn itu re  th a t I  use; a table somewhat sim ilar to 
tha t, and a desk.

Q. You mean it was packed away w ith some 
papers, a package?

A. I t  was simply lying — —
Q. Lying out in  the open?
A. My desk has a g rea t m any papers lying on it 

and this was p a r t of it.
Q. T hat had been lying there since spring?

10 A. I  am unable to say that, because I  don’t know, 
I  am unable to remember.

Q. You don ’t know why it was gotten out and pu t 
on your desk, do y o u , about th a t time?

A. No.
Q. H aven ’t any idea ?
A. No, it had been there quite a long time.
Q. Did the board  of directors authorize the p rep ­

ara tion  of th a t form  of lease?
A. The board  of directors authorized the propo- 

20 sition which the lease embodied. The mere technical 
draw ing of the lease was not stated  by the directors.

Q. This was the lease to be made by the W elsbach 
Company, I  suppose?

A. Yes, it was draw n on the analogy to the ex­
tension which was last in operation.

Q. Well, did you expect a new lease to be executed 
a fte r June 30th?

A. No.
Q. You h a d n ’t any idea th a t the parties  would 

30 come to term s?

Mr. W escott: I  object to that, if your H onor 
please.

A. You ask me w hether I  expected if; I  d id n ’t 
expect it. The W elsbach Company had stated  defin-
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itely w hat it would and w hat it would not do ; we had 
stated  definitely w hat we would do, continuing fo r 
over a  year, fo r about a year, and I  thought the a l­
lowance of the expiration of the te rm  settled m atters.

Q. You thought th a t even a fte r  you received over 
the telephone from  Mr. W eaver on Ju ly  6th  the p ro p ­
osition of $15,000 for two years, is th a t correct?

A. Yes, th a t showed the unwillingness of the W els- 
bach to meet the term s.

Q. You think so? 10
A. Yes.
Q. Did you communicate your ideas to your board 

of directors?
A. I  did no t; th a t is to say, not a t a form al board 

meeting.
Q. Well, the W elsbach Company had come up to 

Amur figure on the am ount of rent, h ad n ’t it, $15,000 
a year?

A. Yes.
Q. It had come up to a two-year period, hadn’t 20 

it?
A. A pparently .
Q. And it had requested from  Mr. We&yer, 

through Mr. W eaver and he through you th a t th a t 
be subm itted to the company and a reply  be Had, 
is n ’t  th a t correct?

A, I  don ’t know, because I  don’t rem em ber any 
such details as a report of Mr. W eaver.

Q. D id n ’t Mr. W eaver telephone to you or w rite 
to you on Ju ly  6th  or 7th th a t this proposition was 30 
subm itted and we would like to have an answer, the 
W elsbach Company would like to have an answ er 
from  the company on th a t proposition?

A. There was some telephone conversation about 
some such a lease; I  can ’t give it to you accurately ; 
there was no le tter.
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Q. Well, didn ’t  he tell you th a t the proposition 
was fo r $15,000 a  year fo r two years?

A. I  think so ; it is not clear in my mind.
Q. Wfell, th a t was a considerable advance, w asn’t 

it, in the negotiations ? I  call them  negotiations ; 
you say you don ’t.

A. I  don’t  call them  negotiations a t all.
Q. V ery well; it was considerable advance to ­

w ard the minds of the parties  meeting, w asn ’t it ?
10 A. No, because the situation to tally  changed.

Q.r You d id n ’t think so?
A. No.
Q. Now, you did not communicate th a t to the mem­

bers of the board, did you!
A. N ot as members of the board ; it was talked 

over in the office.
Q. W here was your au thority  as secretary  or 

otherwise to receive a communication of th a t char­
acter and refuse to pu t it  up to your principal?

20 A. I  did not receive it ; I  heard  about it.
Q. Well, you got it, d id n ’t  you?
A. I  heard  about it.
Q. A nd if  you got it  you received it?
A. I  don’t understand  your use of the term s.
Q. V ery well; you don ’t understand  that.

Mr. W escott: I  w ant to see if you will let th is 
witness step aside a m inute to accommodate a gentle­
m an who took some photographs.

30
Mr. Stockwell : V ery well.

(W itness w ithdraw n.)

(



W illia m  N. J en n in g s— D ire c t 199

W illiam N. J en n in g s , sworn.

By Mr. W esco tt:

Q. W here do yon live?
A. Philadelphia.
Q. W hat is your business? 

t A. Photographer.
Q. How long have you been a t th a t business?
A. About tw enty years.
Q. I  show you five photographs and ask you if 

you took them?
A. Yes, those are  my photographs.
Q. Now, when did you take those photographs?
A. May I  look a t the date, p lease! (A fter exam in­

ing photographs.) On the first day of Jan u ary , 
1917.

r Q. W hat time in the day, about?
A. About the middle of the day I  think those were 

made, as near as I  recollect.'
Q. W ill you m ark them for the purpose of identify 

cation?

(Said  photographs are  m arked fo r purposes of 
identification, Exhib its P8 to P12, both inclusive.)

The C ourt: W hat are the pictures of?

Q. W here were those pictures taken?
A. A t the W elsbach plant, I  think it was at 

Gloucester, the old factory  there.
Q. W ho was w ith you a t the time they were 

taken ?
A. Mr. Chew, D avid S. B. Chew.

10

20

30
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By the C ourt :

Q. A re they accurate pictures of the objects taken ? 
A. Absolutely, yes, sir.

Cross-examination.

By Mr. Stockwell:

10 Q. I  believe there are  five photographs there, is 
th a t correct?

A. Yes, five.
Q. How m any photographs did you take down 

there th a t day?
A. I  don’t recollect, quite a number.
Q. More than five?
A. Yes.
Q. How m any exposures did you make—I mean, 

fo r different buildings? 
on A. I  don’t know, probably over twenty.

Q. Over twentv?
A. Yes.
Q. These are  five of the twenty?
A. F ive of the twenty, yes.
Q. Did you tu rn  over all the photographs which 

you took to Judge W escott?
A. I  tu rned  them  all over to Chew’s office.
Q. Oh, to Mr. Chew, D avid S. B. Chew?
A. D avid S. B. Chew.

20
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S a m u e l  B. S cott, E sq ., r e su m e d .

By Mr. Stockwell:

(The last p a r t of the testim ony was repeated by 
the stenographer.)

Q. Now, let us understand  each other, Mr. Scott: 
You told Mr. Bleakly to see Mr. W eaver, d id n ’t 10 
you?

A. I  did.
Q. A t the last interview  in your office when Mr. 

D avid S. B. Chew was there, is th a t correct?
A. I  will answ er fully and completely. W hen Mr. 

Stockwell asked me did I  tell Mr. Bleakly to see Mr. 
W eaver, I  d id ; Mr. D avid S. B. Chew was not p res­
ent.

Q. W ho was present?
A. I  don ’t remember th a t anybody was present. 20
Q. V ery well.
A. I  told Mr. Bleakly th a t legal proceedings had 

been commenced, to see Mr. W eaver about them. He 
was not re ferred  to Mr. W eaver to make any negoti­
ations. The m atter was o u t ------

Q. A nything more you w ant to say? Now, you 
have answ ered my question.

A. I  am answ ering your question fully, as I  said I  
would.

Q. You have a lready  testified to these fac ts; I  am 30 
asking you w hether you told Mr. B leakly to see Mr. 
W eaver?

A. I  did, and I  say it a g a in ; I  am willing to say 
it any num ber of times it is necessary.

Q. Mr. W eaver then la te r telephoned to you th a t 
Mr. Bleakly had seen him, d id n ’t he?

A. He did, yes.
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Q. A nd Mr. W eaver said to yon th a t Mr. Bleakly 
on behalf of the W elsbach Company had subm itted 
the proposition of a  two-year lease fo r $15,000 a 
year?

A. No.
Q. W hat did he say!
A. Not being able to remember the exact words, I  

can only give yon the im pression, th a t Bleakly was 
talking about getting  the W elsbach Company to make

10 an offer of th a t kind.
Q. W asn ’t there a request th a t the Ancona Com­

pany give a reply to th a t proposition!
A. I  don ’t remember such a request at- all.
Q. D idn’t you make note of it in  your note book?
A. I  did not.
Q. W hy d id n ’t you!
A. W hy, I  considered it entirely  beyond the ques­

tion ; it was nothing th a t I  would ever expect to te s ti­
fy  to, no reason why I  should specially rem em ber If.

20 Q. B ut you assum ed th a t you were entitled as sec­
re ta ry  to take th a t inform ation and hold it and not 
communicate it to your principal and not give any 
answ er ?

A. I  considered myself as secretary  bound by the 
orders of the board ; the orders of the board  were 
fa irly  well expressed.

Q. W as there any order of the board  th a t }rou 
should not repo rt to them  any offer received?

A. There was not.
30 Q. You knew on June 30th and thereafte r th a t the 

new p lan t of the W elsbach Company was not com­
pleted, d id n ’t you?

A. I  had no definite inform ation about it.
Q. D idn’t you know that?
A. No.
Q. H ad n ’t you been told that?  

j A. I  don ’t rem em ber having been told so.
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Q. Yas it your idea th a t it had been completed? 
A. I t  w as my idea it had been alm ost entirely  com­

pleted, because I  saw large portions of it up.
(¿. You thought it would be a very  simple m atter 

erty?hC "  " * ’aC,‘ CoinPaily to get out of the prop-

A. I  was not w orrying about that.
v  No’ .J'ou <?id n ’t seem to be w orrying about it. 
Yon considered th a t they would ultim ately have to 
come to your term s, th a t is, the com pany’s term s 
d id n ’t you? ' ’

A. I  didn *t assume t o ------
Q. h a s n ’t tha t the conversation between you and

1. 1 , ,  B ' Chew and ®amuel Chew, th a t the Weis- 
bach Company would have to come to your term s be­
cause they d id n ’t have any place to go?

A. I  don ’t rem em ber any such conversation.
Q. I  understood th a t you put in  your note book 

w hatever conversation you considered would be of 
im portance in the fu tu re—am I  correct now?

A. Of im portance fo r me to be able to refresh  my 
memory upon in case I  was called upon to testify  
yes. J ’

9 ’ now> you kindly refer to your notes
which cover the negotiations by Mr. Bleakly with 
you and Messrs. Chew over this m atter and ju st 
take the first interview ?

A. You w ant the first interview  w ith any officer 
of the W elsbach Company or Mr. Bleakly?

-Q*. ^ am asking you a t this time fo r the first in- ? 
terview  w ith Mr. Bleakly? **

A. June  27th.
Q. W here is it? I  will ask you to read  th a t verba­

tim  into the record.
A. June 27th, 1916.
Q. Where is it?
A. There it is. (Indicating on book.) “  June 87th,

10

20
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1916. E . G. C. Bleakly, representing  the W elsbach 
Company, called to see Mr. D avid S. B. Chew. Mr. 
Chew and I  talked w ith him. l ie  said th a t the W els- 
bach Company w anted to  buy or rent. W e said th a t 
buying is out of the question, th a t we had no au thor­
ity  to speak fo r the Ancona Company except on the 
basis of $15,000 for five years, but would listen to 
anything he had to propose. A fter some general d is­
cussion Mr. Chew left the room. I  told Mr. Bleakly 

10 th a t the only way in which anything could be accom­
plished would be fo r the W elsbach Company to w rite 
and make the very  best offer and I  would take it up 
w ith the board. ’ ’

Q. V ery well; now, w hat is the next interview  as 
fa r  as your note appears?

A. June 28th.
Q. Give us the verbatim  account in your note.
A. “ Mr. Bleakly called about 10.30 A. M., said he 

could not have an answ er until about 11.30 to-mor- 
20 row. Made the legal points th a t not sufficient notice 

had been given and th a t under the decisions they 
would have a reasonable time to rem ove.”  “ June
29th. Mr. Bleakly called------ ”

Q. Ju s t a minute. I  see in your note here th a t 
1 Mr. Bleakly told you under the decisions the W els­
bach Company would have a reasonable time to re ­
move; th a t is clear, isn ’t it, from  your notes?

A. T hat is w hat the notes say.
Q. W h at rep ly  did  you  m ake to  th at proposition?  

30 A . I  to ld  h im  th at w e had g iven  am ple notice and  
th at w e w ere under no leg a l ob ligation  to  g ive  any.

n  I t  was your theory  of the law th a t they were 
bound to get out physically as to every piece and fix­
tu re  on the 30th of June, is th a t right?

A. T hat was my theory, yes.
Q. Is  th a t w hat you told him?
A. I t  was not argued a t th a t length,
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Q. I  see it w asn ’t, because you haven’t pu t any­
thing about your statem ent to him in the notebook, 
have you?

A. No.
Q. No, you did not pu t in your reply to him?
A. I  did no t; Mr. B leakly’s talk  was w hat I  

wanted.
Q. Oh, you d id n ’t w ant w hat you said, only w hat 

he said?
A. As I  told you before, I  answ ered largely with ]Q 

a smile, which I  thought was sufficient.
Q. Well, your note is evidence of that. Now, 

le t ’s have the note of June 29th.
A. “ Mr. Bleakly called. D avid S. B. Chew and 

Samuel B. Scott present. Mr. Bleakly form ally, 
though verbally, offered on behalf of the W elsbach 

, Company to ren t the Ancona p roperty  for one year 
extension of lease aff$12,000 a year, or fo r two years 
with six m onths’ notice of cancellation a fte r  the first 
year. ’ ’ 2q

Q. Any statem ent in the note of w hat you said to 
him  a fte r he made th a t proposition?

A. No, I  have read  the whole note.
Q. Do you read  into th a t record also a smile?
A. No, there was no smile on that, because I  took 

Mr. Bleakly to be serious when he made th a t offer.
Q. Now, will you please read  the next note you 

have here, Ju ly  2nd?
A. “ Ju ly  2nd. Mr. Bleakly called, saw Samuel 

Chew and Samuel B. Scott. He had not seen his oq 
clients since receiving le tte r from  me and had noth­
ing real to say .”

Q. W hat does th a t word “ re a l”  mean?
A. I t  means th a t he had gotten no instructions 

from  his client and therefore had nothing about the 
m atter in hand to say.
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Q. A nything there of a  smile on your record as 
to  w hat you said in reply ?

A. I  have read the whole record.
Q. Now, read  your note of Ju ly  5tli.
A. “ Mr. Bleakly called, asked where Mr. David 

Chew was and said it was him he w anted to see. I  
said, Mr. Chew was not around, hut there was really 
not much to he said about the m atter, as orders had  
already been given to counsel in Camden to com- 

jQ mence possessory action. Mr. Bleakly said, ‘If- th a t 
is the case it is a short horse and quickly cu rried ,’ 
and went ou t.”

Q. Is  th a t all Mr. Bleakly said before he went 
out?

A. T hat is all I  remember bearing on the m atter 
in hand. Mr. Bleakly is a p leasant talking gentleman 
and we had some persiflage.

Q. N othing beside persiflage?
A. I  remember nothing more th a t bore on the mat- 

oa ter.
Q. D idn ’t Mr. Samuel Chew or—w hat is this other 

gentlem an there ?
A. There is no note there th a t Mr. Samuel Chew 

was there.
Q. No, D avid Chew.
A. He asked where Mr. D avid Chew was and I  

s a i d ------
Q. W ait a m inute; let me ask the question, please. 

Is  there any note there showing th a t D avid Chew 
on replied to Mr. Bleakly, “ No, come back and sit 

down. ”  ?
A. There is no such note; Mr. D avid Chew not 

being present could not have said it.
Q. There was no one presen t but yourself?
A. I  say th a t I  have no note of anybody being 

present. I t  is always my habit to make notes of who
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was present. I  can remember no one else being 
present.

Q. A nd therefore -----
A. Therefore, I  conclude no one else was present.
Q. Do you say no one else was present?
A. 1 do not.
Q. Any^ other notes on this subject of any conver­

sations w ith Mr. Bleakly or Mr. Mason?
A. No fu rth e r conversations with Mr. Bleakly or 

Mr. Mason until long a fte r the suit had commenced. ] 0 
Q. hvow, I  believe you said you had no au thority  

to do anything except to rep o rt to the board w hat 
you had heard  and to give the reply back; th a t is 
my recollection. Now, who gave you instructions to 
s ta r t the possessory action?

A. Mr. David S. B. Chew discussed it w ith m e ; we 
took it as a n a tu ra l outcome of the b o a rd ’s action.

Q. X see , is there any action—will you please p ro ­
duce your m inutes and show me any action by the 
board  of directors or stockholders authorizing you on 
or any other officer to take possessory action to oust ^ 
these people from  the prem ises?

A. I  have no fu rth e r  minutes except w hat I  have 
a lready  read  on the subject. •

Q. And there is no such m inute there, is there?
A. I  w ouldn’t say that.

. Q* Weil, if you wouldn’t say that, please look and 
give me an answer.

A. My answ er is th a t I  find no m inutes which 
specifically direct the officer to take possessory ac- oa 
tion.

Q. Well, you were the person who received the 
message from  Mr. W eaver a t least in tim ating tha t 
the W elsbach Company would pay $15,000 a year for 
two years, and did not repo rt i t  to your board  and 
did not give any reply, b u f th e  next m inute author-
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ized Mr. W eaver to begin suit to oust the defendant; 
isn ’t th a t correct?

A. T hat is not correct.
Q. W hat is w rong about it?
A. I t  was not the next m in u te ; it was about two 

days before.
Q. Well, th a t is m etaphorically speaking.
A. Not m etaphorically speaking, the next day,—no 

it  was on Ju ly  5th, the day a fte r the 4th of Ju ly , tha t 
IQ Mr. W eaver was given instructions p rio r to these 

offers to Mr. Bleakly. I  considered th a t Mr. Bleakly

Q. P rio r to these offers? You mean this p a rtic ­
u la r one?

A. P rio r  to the offer of $15,000 fo r two years of 
' which you have spoken; it was considerably p rio r 

to that. I  considered th a t Mr. Bleakly had no reason 
fo r making such an offer a fte r  w hat had happened; 
Mr. W eaver had no reason fo r receiving it. Tlie 

nn. m atte r was entirely  settled; the sta tus was fixed.
Q. You presum ed to decide all th a t as secretary  

of the company w ithout consulting your board?
A. I  did.
Q. B ut it was as a resu lt of your instructions to 

Mr. W eaver over the telephone th a t Mr. W eaver 
s ta r te d  the possessory action in the D istric t C ourt!

A. Correct.
Q. And there was no minute of the board of direc­

to rs or stockholders authorizing you to bring  pos- 
oq sessory action?

A. Not in those term s.
Q. Or in  any term s?
A. I  think there was in general term s.
Q. I  would like to see it.
A. I  have already  repeated it several times.
Q. N othing more than  w hat you have already 

called my atten tion  to ?
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A. N othing more than  I  have already  called your 
atten tion  to.

Q. Is  it not true  th a t you had a  change in  the 
personnel of the board of d irectors in  June, 1916?

A. June, 1916? I  m ust be sure about that. Not 
in June, but in May, a t the annual m eeting of stock­
holders, May 23, 1916, there were five d irectors 
elected; a t the previous year there were only three, 
so in th a t sense there was a  change; there was an 
addition.

Q. You did not think it necessary to  lay this m at­
te r  before the entire board?

A. I  did not.
Q. A fte r consulting w ith Mr. W eaver or Mr. 

Bleakly ?
A. I  did no t; I  had very good reasons fo r not do­

ing it.
Q. I  presum e so.
A. W ill you ask me the reasons ?
Q. You are  too anxious to talk, Mr. Scott.
A. I  thought so.
Q. W hy did you consider these conversations with 

Mr. Bleakly so im portan t as to pu t them  in the note­
book?

A. Because I  was a fra id  of Mr. Bleakly.
Q. Oh, you w ere!
A. Yes, sir, I  was.
Q. Well, w hat was the ground of the fear?
A. W e had had a long experience w ith Mr. 

Bleakly.
Q. W ho are  “ w e” ?

The C ourt: Ju s t a moment, Mr. Stockwell; there 
is a limit, you know, to this line of cross-exam ina­
tion.
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Mr. Stockw ell: I  know, but he has made a s ta te ­
ment there ------

The C o u rt: I  know he has, but one w rong action 
does not ju stify  another.

Mr. Stockwell: I f  your H onor rules it out, all 
r ig h t; it is a very  fru itfu l source of examination.

JQ The W itness: I t  is sho rt; I  am very  anxious to 
continue, if the Court please.
V

The C o u rt: I  know you both are, but I  am very 
anxious to save time.

Q. You considered and Mr. Chew considered tha t 
the W elsbacli Company w anted to ren t the p roperty , 
d idn ’t you? They w anted to continue as a te n a n t; it 
was only a question of term s?

20 Mr. W escott: Well, will there ever be an end to 
th is m etaphysical, psychological exam ination ?

Mr. Stockw ell: I  am taking about half the time 
you took on the la st witness.

Mr. W escott: Well, was my exam ination specu­
lative or to the point of the case?

A. I  knew the W elsbach had made certain  offers, 
^  but when they said they had no in terest in our term s, 

I  supposed they m eant w hat they said.
Q. W hen they came back w ith renewed offers, 

d id n ’t you think they w anted the property , were anx­
ious to get the property?

A. I  presum ed they w anted it on the ir own term s.
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Q. Well, if you h a d n ’t thought so you would cer­
ta in ly  have destroyed the form  of lease long before 
you did destroy it, w ouldn’t you?

A. The suggestion is w rong in  two respects. In  
the first place I  never said I  did destroy it.

Q. Oh, it is alive yet, is it?
A. I  presum e it could be found some place. I t  is 

not my custom to destroy things of th a t kind.
Q. W hen Mr. Bleakly went over there the very 

first time, d id n ’t you say to Mr. Bleakly, or d id n ’t 10 
Mr. Chew say to Mr. Bleakly in  your presence, 
“ Now, we are  on very  friendly  term s w ith you, Mr. 
Bleakly, but we don ’t like your client.” ?

A. No, I  don ’t rem em ber th a t a t th a t time or any­
thing like i t ; I  rem em ber an interview  between Mr. 
Samuel Chew and Mr. Bleakly in which Mr. Samuel 
Chew expressed not the m ost cordial feelings for 
Mr. Mason, but I  don’t rem em ber Mr. D avid Cliew 
saying anything of the kind a t the first interview.

Q. Well, you invited Mr. Bleakly out to lunch a t 20 
the end of the interview, d id n ’t  you?

A. Oh, yes.
Q. And had a social chat?
A. W e h ad ; I  am able to make a very  clear dis­

tinction between my legal relations w ith Mr. Bleakly 
and my social ones. I  am not a fra id  of him socially.

By Mr. W eaver:
Q. W hen you gave me instructions on the 5th of 

Ju ly , or thereabout of 1916 to b ring  proceedings to 
reclaim  the p roperty  a t Gloucester, was I  given any 
au thority  to enter into any negotiations respecting a 
lease or sale of the property?

A. You w ere not.
Q. Now, I  overlooked one question yesterday :

Mr. Mason testified th a t he called sometime in  June
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and saw you and some of the other gentlemen present 
respecting the sale of the sprinkler system. Ju s t 
tell th is ju ry  w hat happened a t th a t interview.

A. On June 7th Mr. Mason came to the office and 
asked fo r Mr. D avid S. B. Chew. I  told him tha t 
Mr. Chew was not in and he asked me w hether I  
would give Mr. Chew a message. I  said th a t I  would, 
and the message was to say to Mr. Chew th a t the 
W elsbach Company would be willing to sell to the 

10 Ancona Company the sprinkling system  and other 
fixtures—J  have forgotten  any p articu la r enum er­
ation of them ; I  don’t think there was—in ease the 
Ancona Company desired to purchase them. I  said 
I  would give th a t message. I  said to Mr. Mason, 
“ A re you moving o u t?”  and he said, “ We are going 
to  s ta r t moving out in  about a week.17

By Mr. Stockwell:

Q. W on’t you look a t your notebook and give me 
on the m em oranda of th a t conversation?

A. “ June 7,1916. Mr. Sidney Mason of the W els­
bach Company called to see Mr. D avid Chew, who 
was out. He said to me the W elsbach Company would 
begin moving out of the Ancona p roperty  in about 
a week. He w anted to know w hether the Ancona 
Company w anted to purchase the sprinkling system, 
gas plant, heating plant, and any other of the things 
belonging to the W elsbach Company th a t m ight be 
useful to the p roperty . He also said they could 

oq not get the governm ent perm it to bulkhead the ir own 
property , as they, as well as the Ancona, were al­
ready over the bulkhead line, and th a t the p ier head­
line cut a corner off the Ancona pier. I  said I  would 
rep o rt the conversation to Mr. Chew. ’ ’

Mr. W eaver: W e w ant to recall Mr. Mason for 
ju s t one question in cross-examination.
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S id n e y  M a s o n , recalled for fu rth e r cross-exam i­
nation.

By Mr. W ea v e r:

Q. Now, Mr. Mason, I  show you a le tte r signed by 
Sidney Mason, dated  Jan u a ry  19, 1914, and ask you 
if you w rote th a t le tte r to the Ancona P rin tin g  Com­
pany? 10

A. I  did, yes.

(Said le tte r  is m arked E xhibit P13.)

D avid  S. B. C h e w , r e c a lle d .

Bv Mr. W escott:
20

Q. Mr. Chew, are you a d irector of the Ancona 
Company?

A. Yes, sir.
Q. Did you as a d irector and officer of the company 

or as an individual ever give the W elsbach Company, 
the defendant, perm ission to hold over?

A. No, sir.
Q. Do you rem em ber a v isit to you by the p resi­

dent of the W elsbach Company?
A. Yes, sir, June 22, 1916. 30
Q. W here was that?
A. A t my office; he walked into my office.
Q. W hat was said there?
A. He came to see me about the sprinklers, which 

he said ought to belong to the property , but which 
there was a legal question about, th a t they were go-
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10

20

ing to vacate the prem ises on or before June 30,1916, 
and th a t unless I  agreed th a t those sprinklers and 
the 500 horse-power boiler, a new boiler which they 
had installed to take the place of some boilers which 
had worn out—th a t unless I  would agree th a t those 
should rem ain pending arb itra tio n  as to th e ir owner­
ship and would agree to pay  fo r them  if  the a rb i­
tra tio n  should decide th a t they belonged to the W els- 
bach and not to the Ancona, th a t he would rip  them  
out. I  replied to him  th a t those sprinklers were re ­
placements of a sprinkler system  which they had re ­
moved and utilized in the new sprinkler system  which 
they had installed, and th a t the boiler was a replace­
m ent of other boilers which they had worn out, and 
under the term s of the lease and the understanding 
they were to rem ain on the property , th a t they would 
remove them  a t the ir peril, and if they dared  to re ­
move them  they would be held responsible. W hen he 
left he said he was in ju s t the same position as be­
fore, th a t they were going to v a c a te ------

Q. You stated  yesterday  th a t you had tried  to ren t 
this p roperty  and failed to ren t it, th a t is, the p rop ­
erty  of the Ancona Company. Now, why did you

30

fa il to ren t it?
A. On account of the condition it is in ; there is no 

sprinklers there.
Q. Well, you need not give us d e ta ils ; on account 

of the condition the p roperty  is in?
A. Yes, sir.
Q. W ere you present when pictures were taken, 

the fou r or five th a t were identified here th is m orn­
ing?

A. Yes, sir.
Q. W here are  they?
A. They are  in  the folder.
Q. I  show you those five pictures and ask you if

you saw them  taken?*
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A. Yes, sir.
Q. A nd were they taken of parts  of your p ronertv . 

the p roperty  of the defendant or the plaintiff?
A. Yes, s ir ; th is was the p roperty  of the Ancona 

P rin tin g  Company which had  been vacated two days 
previous by the W elsbach Company, less than  Fortyr' 
eight hours a f te r  they had vacated.

Mr. W eseott: I  offer them  in evidence.
10

Mr. Stockw ell: I  object, because they are im ­
m ateria l and irrelevant.

The C ourt: W hy?

. Mr. Stockw ell: W hy, in  this suit I  don T see th a t 
we are try in g  the condition of the p roperty  in J a n ­
uary , 1916; we are  here to decide w hether or not ——

The C ourt: No, but one of your defences is th a t 20 
you rem ained in  this p roperty  a fte r the first of De­
cember fo r the purpose of pu tting  it in condition.

Mr. Stockwell: T hat is tru e ; if they are offered 
fo r the purpose of showing th a t we w eren’t there 
fo r th a t purpose, w ere not pu tting  it in condition, 
th a t is another thing. W hat is the purpose of the 
offer?

The C o u rt: Well, if  they are  admissible fo r any 30 
purpose the Court cannot reject them, you know.

Mr. Stockw ell: Oh, I  don’t stand on the objection.
I  would like my objection to stand on the record.

Mr. W eseott: I t  is not a strenuous objection.
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Mr. Stockwell: Well, I  will remove the strenuous 
objection; I  make it p lain  th a t I  do object because 
they are  im m aterial and irrelevant.

The C o u rt: I  don ’t know which to ta k e ; you blow 
hot and cold. W hich is it you w ant now? Do you 
w ant me to rule on it or don ’t  you?

Mr. Stockw ell: T hat stands.
10

The C ourt: Well, I  have it both ways, so I  will 
keep still. Go on, gentlemen.

Mr. Stockw ell: I  understand  you allow them  to 
come in, your Honor, over my objection?

Tho C o u rt: I  pu t them  in by consent; I  don’t 
know w hat you have go t to say about it now. The 
’record shows, Mr. Stockwell, ju s t w hat has taken 

2q place.

Mr. Stockwell: V ery well, I  will stand on the rec­
ord.

The C o u rt: I  have no doubt, though, about their 
competency, but I  would ra th e r fo rtify  it by your 
agreem ent th a t they  were competent.

Q. Did you tell Mr. Mason to come back a fte r  the 
30 interview  w ith you and make a lease and did you 

offer to lease the p roperty  to him fo r $12,000?
A. No, sir.
Q. Did you tell Mr. Bleakly or Mr. Mason o r any­

body else th a t you would lay the m atter over until 
.Wednesday ?

A. W hen was that, w hat W ednesday?
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Q. In  Ju ly  ?
A. No, sir, I  d id n ’t see Mr. Bleaklv a fte r T hu rs­

day, the 29th of June.
Q. Then you did not tell him to lay this m atter 

over?
A. No, sir.

Cross-examination.

By Mr. Stockwell: IQ

Q. Did you see him on Ju ly  3rd?
A. No, sir.
Q. Did you see h im ------
A. T hat was the only conversation, June 28th.
Q. T hat was the only time when you were present?
A. June 27th and 29th.
Q. But you did not see him a fte r those dates?
A. Not a fte r the 29th; on the 29th he was to come 

the next day, when he le ft on June 29th a fte r  we had 
lunch a t the League, where we did not discuss any 
business a t all, ju s t general topics.

Q. T hat was a friendly, social dinner, w asn’t it, 
lunch?

A. A friendly, social lunch.
Q. You were not hostile personally, were you, to 

Mr. Bleakly?
A. Not personally, no, sir.
Q. Good friends, w eren’t you?
A. T ried  to be friends, yes. ^
Q. You d id n ’t have a notebook out pu tting  down 

everything th a t was said a t th a t lunch, did you?

(Objected to.)

Q. Now, le t ’s take this time then. I  see you pro-
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duce here five pictures, Mr. Cliew; th a t is correct, 
is n ’t it?

A., F ive, yes.
Q. W hy d id n ’t you produce the other fifteen tha t 

were taken?

(Objected to.)

The C ourt: I  think it is competent.
10

Q. W hy d id n ’t  you produce the other fifteen?

Mr. W escott: I  object to that, if  your H onor 
please.

The C ourt: No, I  think it is com petent; he has 
been asked about the tru th fu l representation  by pic­
tu res of the p ro p erty ; it seems others were taken.

20 A. The others w ere not deemed necessary to be 
placed in evidence.

Q. Well, who decided th a t they were not neces­
sary—who was the Judge, Judge W escott?

A. The Judge.
Q. You showed the pictures to him, did you?
A. Showed some of them to him.
Q. He thought those were all th a t were necessary ?
A. A t th is tria l.
Q. A t this tria l?

30 A. Yes.
Q. You have got more guns fo r another tria l?
A. Yes.
Q. Did Mr. Scott repo rt to you the conversation he 

had w ith Mr. W eaver on Ju ly  5th or 6th, 1916, which 
communicated through Mr. W eaver to your company 
an offer from  the W elsbach Company of a lease for 
two years a t $15,000 a year?
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A. He reported  th a t H r. Bleakly had called to see 
him  and th a t Mr. B leakly’s reply was th a t it was a 
short horse and quickly curried  and he went out.

Q. Now, th a t short horse th a t was quickly curried  
was brought into this proceeding several days before 
that, w asn’t  it?

A. No, sir.
Q. A re you sure about tha t?  T hat was when Mr. 

B leakly was present in your office th a t they curried 
the short horse, w asn ’t it?  10

A. Not in my office, no.
Q. Not in  your office ?
A. No, I  w asn’t there.
Q. You w eren’t there, bu t you were told w hat 

happened in your office, w eren’t you? I  th ink  you 
are m istaken about tha t, Mr. Chew ; according to the 
testim ony of Mr. Scott as I  recall it, the short horse 
was quickly curried in your office in  the presence of 
Mr. Scott. Now, I  am asking you w hether you had 
knowledge of thé fact th a t Mr. W eaver had  a com- 20 
m unication from  the W elsbach Company through 
Mr. B leakly th a t they were w illing to take a lease 
for two years a t $15,000 a year and th a t th is was 
com municated on Ju ly  5th or 6th  ?

A. I  th ink  the first knowledge I  had  of th a t was 
in  th is court room.

Q. You never heard  of th a t before? Mr. Scott 
d id n ’t tell you, did he?

A. I  don ’t rem em ber th a t he said it.
Q. You would be ap t to rem em ber a th ing  like 30 

tha t, w ouldn’t you? T hat is coming p re tty  close to 
the term s you wanted, is n ’t it?  You were getting  
$15,000 a year?

A. No, sir.
Q. Well, you were getting  $15,000 a year, w eren’t 

you?
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10

20

30

A. No, sir, I  told Mr. B leakly on his first v isit tha t 
the only th in g ------

Q. I  am not asking yon w hat you told Mr. Bleakly; 
1 am asking you w hether you were not getting  closer 
together. The figure you w anted was $15,000 a year 
and here was an offer of $15,000 a year.

A. Only for two years.
Q. Yes, but you were* closer together than  you had 

been?
A. W hen Mr. B leakly ta lked  about a two-year 

lease on the 28th of June, the 27th of June, I  told him 
th a t the company did not w ant to en terta in  a short 
lease, th a t a t th a t time there was a large demand 
for p lants, which would be satisfied w ithin two years, 
th a t people were building the ir own p lants or leas­
ing other p lan ts and th a t a t the expiration of two 
years there would not be the same 'opportunity of 
leasing the p roperty  as there was a p resen t; th a t the 
company, as they had already  been informed, would 
en tertain  no lease less than  five years, for a shorter 
term  than  five years; and when he left and told me 
th a t he thought so, too, he thought th a t it  was to the 
in terest of the company to have a longer lease and he 
was going to recommend his company to accept the 
term s which we offered Septem ber 24th, 1917.

Q. Now, you thought they would come up and 
give those term s, d id n ’t you?

A. He said he thought they would.
Q. You thought so, too, d id n ’t you?
A. No, I  did not; Mr. Mason told me distinctly  

on the 22nd they were going to vacate and move their 
property , and were in  process of moving it, and 
would not only move the ir own property , but would 
also rip  out our sprinklers and our boiler.

Q. He d id n ’t say he would move your property, 
did he? W ait a m inute; did he say he would move 
your property?
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A. He said he would remove the p roperty  to which 
we had  a claim.

Q. Did he say th a t o r ------
A. He did.
Q. Or did he say he would remove the sprinkler 

system which we, th a t is the W elsbaeh Company, 
th ink  we own?

A. No.
Q. You said you thought you owned it?
A. No, he said they were advised by the ir counsel 

th a t they owned it, th a t they could remove it.
Q. Now, you had visited th is p roperty  from  time 

to time, h a d n ’t  you?
A. Yes.
Q. You had your inspections, your annual in ­

spections or semi-annual inspections of the property  
th a t was leased by you?

A. Well, yes, occasionally.
Q. And you and other members of the board went 

down and went through the p roperty  to see its con­
dition ?

A.xThe last time I  went down to see it I was put 
off the property.

Q. W hen was tha t?
A. T hat was in May, 1916, the end of May, 1916.
Q. You mean you were ejected?
A. Well, I  was told th a t I  m ust go off the property.
Q. How did you get on?
A. I  walked in.
Q. W ho told you to get off ?
A. The w atchm an in charge, one of the watchmen.
Q. Well, you w alked through a gate which is sup­

posed to be not open for everybody?
A. No, I  walked in the fron t door.
Q. W alked s tra ig h t in?
A. Through the usual entrance.
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Q. Now, before May you were around there m ak­
ing your inspections, w eren’t you?

A. I  h a d n ’t been there for a num ber of months.
Q* Well, when were you last there before the 

month of May?
A. A bout in—about the end of Ju ly , a t the end of 

J  uly.
Q. You mean the end of Ju ly , 1916?
A. 1915.

10 Q. Oh, you h a d n ’t been there since Ju lv , 1915?
A. No.
Q. H ad other members of your board been down 

w ithin th a t time?
A. One other.
Q. W ho is tha t?
A. My mother, who was w ith me.
Q. W ent down a t the same time?
A. Yes.
Q. Did you go through the buildings?

20 A. W e went through only one or two of the build­
ings.

Q. W hich buildings did you go through?
A. Nos. 1 , 2, 16, 17, I  th ink  it was, through into 

the yard.
Q. Employees were w orking in those buildings, 

were they, a t the time ?
A. Yes.
Q. You knew the character of the business which 

the W elsbach Company was carry ing  on, d id n ’t y o u ,
30 w hat its business was, m anufacturing of gas m an­

tles—you knew tha t?
A. Yes.
Q. And you knew th a t they had a considerable 

am ount of m achinery in there which they had pu t in ?
A. Yes.
Q. You knew tha t?
A. Yes.
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Q. Yon knew they ran  into a g reat num ber and 
also considerable bulk, d id n ’t  you!

A. The m achinery is not bulky.
Q. A t the interview  between you and Mr. Mason 

on June 22, 1916,—I  th ink  th a t is the date you 
gave—in your office, d id n ’t you say to Mr. Mason 
th a t you had always looked upon the W elsbach Com­
pany as the logical purchaser of the plant?

A. I  did.
Q. And th a t very rem ark of yours led to a discus- fQ 

sion about the purchase of the p roperty  by the Wels­
bach Company rig h t a t th a t time, d id n ’t  it, so th a t 
you went over values, you stated  w hat you thought it 
was w orth and you com pared it  w ith  other p rop­
erties in the vicinity?

A. I stated  some figures on other properties; T 
d id n ’t  mention and figure on th is p roperty  a t all, 
because I  was w ithout au thority  to sell it.

Q. Well, the company was willing to sell if it  got 
a proper price, w asn ’t it? 20

A. T hat was not my instruction ; it  was not to sell.
Q. Well, w asn’t th a t the understanding, th a t the 

company was willing to sell the property  if they 
got a proper price for it, w hat you considered a 
proper price?

A. No, the company d id n ’t w ant to sell it, refused 
to sell it.

Q. D id n ’t w ant to sell it, w anted to lease it?
A. E xactly ; they were willing to make a long term  

lease. 3O

By Mr. W escott:

Q. Mr. Chew, on the 29th day of June, 1916, who 
were the officers of the Ancona Company—ju st name 
them, say who they were.
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A. M artha M. Brown, M ary J . B. Chew, Samuel 
Chew, D avid S. B. Chew and H enry B. Chew, I  think. 

Q. D irectors!
A. Yes.
Q. W ho was the p resid en t!
A. The president was H enry B. Chew, D avid S. B. 

Chew was treasu rer and Samuel B. Scott was secre­
tary.

10

Samuel Chew , sworn.

By Mr. W escott:

Q. Did you on any occasion say to Mr. Bleakly or 
any of the officers of the defendant company th a t 
they should come back and prepare a lease on the 
best term s th a t they could m ake!

™ A. N othing like th a t w hatever, ever.
Q. Did you say to Mr. B leakly or to anybody 

representing  the defendant th a t you would postpone 
th is m atter until W ednesday !

A. I  never said any such th ing  on any date; I 
don ’t  know w hat date th a t is supposed to be, but I 
d id n ’t on any date.

Q. I t  was supposed to be in Ju ly , 1917!
A. No, sir, nothing like that.

2Q Cross-examination.

By Mr. Stockwell:

Q. W hat office do you bear in the Ancona Com­
pany !

A. I  am a director.
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Q. Well, do you bear any office, any other office ?
A. No, sir.
Q. How about the year 1916, in June, did you have 

any office then?
A. D irector.
Q. Did you have an office w ith your, b ro ther in the 

same suite of offices?
A. The same suite, yes.
Q. In  business w ith him?
A. I  am not in business w ith him, no, I  am a mem- i n 

her of the bar.
Q. Excuse me; I  d id n ’t  know you were, I  am glad 

to hear it. You say you d id n ’t have any conversa­
tion w ith Mr. B leakly a t all or you simply did not 
say w hat Judge W eseott has p u t in his questions?

A. I  said th a t I  d id n ’t  have any such conversation 
as suggested. I  had quite a conversation w ith Mr. 
B leakly on Ju ly  3rd and on Ju ly  5th.

Q. Do you rem em ber saying to Mr. B leakly on 
Ju ly  3rd, “ There is a lease in the next room all 20 
draw n up; why d o n ’t the W elsbach Company take 
i t ? ”

A. There is a difference in the tense; I  said, 
“ There is a lease in th a t next"room, been there for 
m onths; why d id n ’t they take th a t? ”

Q. Well, you were willing, as fa r  as you were con­
cerned on th a t day th a t they should take a lease on 
those terms?

A. W hat day?
Q. W hen you made th a t rem ark?
A. W hat day was it; name the day.
Q. Well, I  name Ju ly  3rd.
A. T hat is righ t.
Q. IsT h a t correct?
A. I  th ink  it  was Ju ly  3rd or Ju ly  5th, one of those 

two days, the only two days I  saw Mr. Bleakly.
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Q. A ll r igh t, answ er the question.
A . WhaT is  it?
Q. Y ou rem em ber m aking that rem ark?
A. W h at rem ark? I f  you  c a n ’t rem em ber an y­

th in g  you ca n ’t expect m e to.

Mr. S tock w ell: N ow , hold  on; ju st go back, Mr. 
Stenographer; w ill you  k in d ly  repeat th at question?

10 (F orm er question  repeated  as fo llow s: “ W ell, 
you w ere w illin g , as far  as you  w ere concerned on 
th at day  th at th ey  should  take a lease on those  
term s? ’’)

Q. N ow , h ave you answ ered th a t ?
A . R ead it  again , p lease.

(Q uestion  repeated .)

2 0  A. Y ou h a v e n ’t expressed  any term s.

The Court: The term s o f the w ritten  lease, Mr. 
Chew, th at you had drawn?

The W itn ess: Oh, I  should  not h ave objected  to 
the com pany ta k in g  th at lease, not at all; I  thought 
it  w as long  ago a foregone conclusion; I  w as very  
m uch annoyed  th at he should  be in  the office at all. 
T he first th in g  I  sa id  to h im  w as, “ Mr. B leak ly ,

3 0  how -do-you-do? I  am glad  to m eet you, but 
you  c a n ’t com e here representing  the W elsbach  
Com pany; you  w ill have to step out in  the hall. I 
w ill ipeet you  g la d ly  and have lunch w ith  you as 
w ell, but I  cannot a llow  you  to pom e here and con­
verse w ith  me as a rep resen tative o f the W elsb a ch .’’ 
On J u ly  7th Mr. M ason cam e in  th is  office and tried
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to inveigle my bro ther or Mr. Scott, I  believe it was, 
into ta lk ing  about m atters, I  suppose. I  im m ediate­
ly w ent out to the owners in  the country and said,
“ Mason has been in  the office.”  I  said, “ I  wish 
you would express your wishes c le a rly ------ ”

Mr. Stockwell: W hat is th is we are listening to?

By Mr. W escott.

Q. W hen was this, June or Ju ly?
A. This was in  June when Mr. Mason came into 

the office and ta lked to Mr. Scott.

Mr. W escott: You said July .

The Court: This is quite foreign to any question 
pending. Now, pu t another question.

By Mr. Stockwell:

Q. Mr. Chew, did you hold any office in 1904? 
You rem em ber speaking to Mr. Mason p rio r to the 20  
execution of the 1904 lease and saying to him  tha t, 
“ You can ’t have th a t property  under $10,000 a year; 
if you don ’t  take it  a t th a t you can get o u t; you will 
have to get o u t.’ 9 f

A. 1904?
Q. Ju s t p rio r to the execution of the 1904 lease.
A. I  would have said it was $9,*000; we had decided 

on $10,000, th a t is to say, the owners, bu t Mr. D avid
S. B. Chew said th a t Mason said he could not pay 
more th an  $3,000. They were then paying $5,000. 30  
He said the company was so poor they couldn’t pay 
but three. I  said, “ W hat, a tw enty million dollar 
corporation can ’t pay but three thousand dollars 
re n t? ”  So we modified it, the owners modified it.

Q. W ho were “ w e” ?
A. “ W e”  represents the fam ily, I  suppose, other-
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w ise incorporated  in to  the A ncona Com pany, the 
stockholders — —

Q. Y ou m odified your ideas on the rental?
A . T he ow ners did, I  never did, but I  had to carry  

out the w ish es o f the owners.
Q. W ho d id  you  m ean by  “ w e ” ?
A. M ason sa id  he w o u ld n ’t pay  a cent over  

$6,000; he snapped h is  fingers in  m y face.
Q. A nd you snapped your fingers in  h is  face and  

jn  said , “ N ot a cent under $10,000.” ?
A. Y es.
Q. Then you  both com prom ised?
A . Y es.
Q. A nd  th at w as done because Mr. H ayes w ent out 

to see Mrs. Chew?
A. I  never knew  o f th at v is it , perhaps it  was.
Q. D id  you see Mr. B lea k ly  at your office on Ju ly  

5, 1916?
A . Y es.
Q. D id  you  have a conversation  w ith  Him then?

■ ^ A . Mr. B leak ly , as he d id  on a previou s oc­
casion  ——

Q. D id  you h ave a conversation  w ith  h im  then?
A . H e conversed  w ith  me.
Q. W ho else w as there?
A. I  th ink  Mr. S cott w as in  th at room, m aybe in  

the n ext room , but I  p rev iou s to t h i s -------
Q. N ow , one m inute; you  h ave answ ered the ques­

tion.
A . Oh, no, I  h a v e n ’t fin ished the question.

Mr. S tock w ell: Ju dge, your H onor ------

T he W itn ess: Your H onor, m a y n ’t I  fin ish  m y  
an sw er!

Mr. W escott: N ever m ind; it  is  not of any con­
sequence.
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T ownsend Stites, recalled in cross-examination.

By Mr. W escott:

Q. Have you the records w ith you we requested 
you to produce yesterday?

A. Yes, I  believ'e I  have them  all.
Q. K indly show us when you began to move.

Mr. Stockwell: Move w hat, Judge, fixtures? jq

A. I  don ’t know.

Mr. Stockwell: All righ t, go ahead, Mr. Stites.

A. The first shop order for moving stock from  the 
old stock rooms to the new stock rooms was dated 
January  28, 1916.

Q. W here is the order?

(W itness produced paper.) ' ^0

Q. W here is the date th a t you spoke of?

(W itness indicated on paper.)

Q. Then you did not begin to move a t all un til 
Jan u ary  28,19161

A. No.
Q. T hat is correct, is n ’t it?
A. Yes. 30
Q. A nd the records you have there then are all 

subsequent to th a t date of your moving?
A. Yes.
Q. How long did it  take you to move according to 

your records ?
A. Well, we did not finish entirely  un til December.
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Q. Of w hat year!
A. 1916. T hat shop o rd e r ------
Q. W ait a m inute; then it  took you a year to 

move, did it, or substantially  so from  the 28th of 
Jan u ary  to the December following!

A. Yes, according to th a t order.
Q. W ell, is th a t correct!
A. Yes.
Q. Now, w hat did you move in January , 1916— 

10 tell me w hat you moved in  th a t month.
.A. This shop order is issued — —
Q. I  don ’t care about the shop order, when it  is 

issued. W hat did you move in  the m onth of 
Jan u a ry !

A. W hat is covered by th a t shop order.
Q. W haf was i t—w hat is i t !
A. Well, I  undertook to^tell you.
Q. Tell us, how m any m achines did you move on 

the 28th!
20 A. Not any.

Q. How m any machines d id  you move in Jan u a ry ! 
A. Not any.
Q. W hat did you move in J a n u a ry !
A. Stock.
Q. W hat kind of stock!
A. Glassware, mantles.
Q. W here did you move them  to !
A. The new stock rooms.
Q. W here were the new stock rooms!

30 A. In  our new p lan t adjoining the old.
Q. How m any rooms in  the new p lan t did you 

occupy in  January , 1916!
A. I  can ’t  tell you.
Q. Well, give us an idea!
A. I  can ’t give you an idea. I  have got to ex­

plain  these shop orders or they can ’t  be understood.
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Q. W hat did yon move in  F eb ru ary !
A. This p a r t ic u la r ------ •
Q. W hat did you move in  F eb ru ary !
A. I  c a n ’t tell you in detail.
Q. W hat was the nature of the stock you moved in 

February?
A. I  c a n ’t tell you.
Q. H av en ’t you it  r ig h t before you there?
A. I f  you would let me explain w hat th is means I  

could make it  clear.
Q. H av en ’t you it rig h t before you?
A. I  have the shop order th a t covers the moving, 

yes.
Q. Well, you have no idea from  your records then 

w hat you moved in F ebruary?
A. There is very  little  moved in  February .
Q. W hat was the nature of it?
A. I  c a n ’t tell you.
Q. W here did you move it to?
A. I f  "there was anyth ing  moved it was moved to 

the new building. .
Q. W hat did you move in  M arch? \
A. There w asn ’t very  much moved in M arch; I  

can ’t tell you w hat it was.
Q. I f  you. moved anyth ing  in March, where did 

you move it  to?
A. I t  was moved to the new plant.
Q. Then in F eb ruary  and M arch you moved very 

little ; how was it  in A pril?
A. P robably  the same.
Q. F eb ruary  and M arch and A pril you moved very 

little. How much did you move in May?.
A. Now, in May there was another shop order is­

sued.
Q. How much did you move in May?
A. I  c a n ’t give you the detail of ju st w hat we 

moved.
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Q. W hat was the nature of the stuff you moved 
in  May?

A. The shop order covers the installa tion  of the 
fluid factory  appara tus in the new building.

Q. W hat was the nature of the stuff you moved 
in May?

A. I  will read  you some of the items. ‘ ‘ 6 cooking 
pots, 10 cast iron saucers, 2 acid cooking pots, 2 more 
acid cooking pots, 80 feet te rra-co tta  p ip e .”  Then 

10 there is page afte r page of ju s t such item s here.
Q. W here did you move them  to?
A. They were moved over into our other plant.
Q. In to  the new building?
A. No, not necessarily in the new building. This 

w ent into some of the old buildings in our other 
plant.

Q. Well, moved into another p lan t of yours?
A. Yes.
Q. W hat did you move in  June? Let me with- 

20 draw  th a t question. Did it take you a m onth to move 
these trifling things you mention there ?

A. They are not trifling; they are very volum in­
ous.

Q. V ery well; these are voluminous.
A. I  can ’t tell you when we discontinued. These 

shop orders run  for a long time.
Q. V ery well, w hat did you move in June ?
A. W ell, we have several more here covering May.
Q. All righ t, do you w ant to tell us fu rth er about 

30 May?
A. Yes, another one, “ H anging shafting in paper 

box factory, ’ ’ seven or eight pages. The 5th of May, 
“ H anging shafting in m antle packing room .”

Q. You took those all over to tlie new building, 
eh, or to another building?

A. A nother building, yes; on the 8th  of May
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tem porary  A. C. installa tion in p lan t No. 1 . On the 
11th of June blacksm ithing work in  connection w ith 
moving. On the 12th tem porary  w iring for Public 
Service po'wer. A nother one on the 12th, electrical 
equipm ent for paper box factory. On the 13th in ­
stalling m achinery in paper box shop in building 
No. 4, th a t is one of the new buildings—on the 13th 
of May. On the 20th work in connection w ith raising  
or setting  tanks in fluid factory. Do you w ant me 
to read all these? 10

Mr. B leakly: I t  depends on w hether he w ants 
them.

Q. I t  took you a month to move those things, did 
it? ’

A. I  would say it took us a month, more or less.
Q. How much less?
A. I  c a n ’t tell you.
Q. W hy d id n ’t you move them  in F eb ruary  or on 

March?
A. There was no necessity for moving them  in 

F eb ruary  or March.
Q. W hy not—your lease ended on the 30th of 

June?
A. We expected to make some new terms.
Qi Oh, th at is  the reason you d id n ’t m ove, eh ?
A. T hat is one of the reasons.
Q. A ny other reason why you d id n ’t move ?
A. \  es, the new buildings were not completed.
Q. The buildings were not ready for them  vet?
A. Not all of them.
Q. A nd as fast as your buildings were ready  then 

you moved, d id n ’t you?
A. No, we moved quite a little  before the new 

buildings were ready; we had quite a p lant.



234 Townsend Stites-—Cross

Q. Now, le t ’s go to June; w hat did you move in 
June? ^

A. W ell, here is 1, 2, 3, 4, 5, 6, 7, 8, 9 ,10 ,11 ,12 , 13, 
14, 15, 16, 17,—there is 17 shop orders dated  be­
tween the 24th and the 30th of M ay ; the work was 
probably all done in June.

Q. V ery well; now, w hat was the nature of th a t 
stuff, m achinery or goods?

A. P ip ing  and setting  m achinery in inverted 
10 hardening rooms.

Q. Tell me generally; was it m anufactured stuff 
or m achinery?

A. I  can ’t  tell, Judge, until I  look a t the heading 
of the shop orders. H anging shafting in dipping 
room; installing  and repairs to equipm ent in paper 
box label room; installing  and repairs to equipm ent 
in  ligh t packing room; installa tion  of equipm ent in 
ring  departm ent; installa tion of equipm ent of C. E. 
Z. car ligh ting  and rag  m antle departm ent; install- 

20 ing equipm ent in kn itting  departm ent; installing  
m achinery in w ashing departm ent; installing  m a­
chinery in cutting  and drying departm ent; installing  
equipm ent in sa tu ra ting  departm ent; installing  
equipment in fixing departm ent; installing  equip­
m ent in trim m ing departm ent; installing  equipm ent 
in inverted  packing room; installing  equipm ent in 
up righ t m antle hardening room; installing  equip­
m ent in u p righ t sewing room; installing  equipment 
in inverted sewing room.

30 Q- Why didn’t you move these the month be­
fore?

A. W hy, it  is u tte rly  impossible to move the 
equipm ent th a t we had in  our p lan t like you would 
move the fu rn itu re  out of a four room house; you 
can ’t do it, physically impossible.

Q. Couldn’t you have moved them  ju st as well in
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the month of February as you could in the month of 
June?

A. No.
Q. _Why not?
A. As I stated before we believed we were going 

to retain the old property and that would give us 
ample time to move them, and secondly, our build­
ings were not ready.

Q. Now, when did you get the notion out of your 
head that you were not going to get a lease, a new 10 
lease from the Ancona people—when did you get that 
notion out of your head?

A. I think it got out of my head after we were 
served with notice to quit or notice of suit.

Q. You got it in your head then?
A. No, I got it out then.
Q. Got it out of your head then?
A. Yes.
Q, And still you held on for six months in the ex­

pectation that you would get a lease—that is cor- 90 
rect? J

A. No.
Q. That is to say you had it in your head when 

you got the notice to get out that you had to get out ?
A. And we did get out just as quick as we could.
Q. Oh, yes, yes, and the reason you didn’t get out 

quicker was because you thought all the time that 
you might come to terms ?

A. No, the reason we didn’t get out quicker was 
because it was a physical impossibility to get out any 3Q 
quicker.

Q. Now, then, go to July; tell us what you moved 
then.

A. Well, there is three shop orders in July, one 
dated the 10th of June that probably went into July, 
one the 6th of July and one the 12th, all covering 
machinery about the same as the others.
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Q. Why didn’t you move that in the preceding 
month ?

A. For the same reason I have stated in my other 
answer.

Q. Had no place to put them?
A. No, and the other thing, that we hoped ——

Mr. Stockwell: A little louder, .Mr. Stites.

IQ The Witness: Together with the other reason 
that we hoped to make some terms with the landlord.

Q. Now, what did you move in August?
A. Two shop orders covering practically the same 

class of work.
Q. Why didn’t you move them before—you had no 

place to put them?
A. Because we believed we would make terms with 

our landlord and the buildings for this small part
2Q here weren’t completed.

Q. What did you move in August?
A. I have no shop orders dated August; the ones 

in Ju ly -----
Q. You quit moving in August?
A. No, we did not.
Q. What did you move in August?
A. Probably a great part covered by these former 

shop orders was moved in August. These shop 
orders run for a long while.

30 Q- What did you move in September?
A. Two shop orders in September.
Q. How many?
A. Two.
Q. Why didn’t you move those things before?
A. The same reasons as I have given to the other 

questions.
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Q. What did you move in October?
A. Four shop orders in October, all small ones.
Q. Did it take you a month to move them?
A. I  can’t answer; these shop orders can’t be 

spoken of in that way, as to how long it did or did 
not take to move them, because they run over a con­
siderable period.

Q. Why didn’t you move them before ?
A. The same reason.
Q* What did you move in November?
A. Two small shop orders.
Q. Did it take you a month to do it?
A. I can’t say whether it took us a month more or 

less.
Q. Why didn’t you move them before, the same 

reason ?
A. The same reason.
Q. What did you move in December ?
A. Everything that was left in the plant.
Q. What was that?
A. Well, it was very little; I can’t tell you just 

what it was.
Q. It took you a month to move that little?
A. No, we were out of there well before—had 

practically moved out well before the end of Decem­
ber, and it took us the last part of December to put 
the plant in order.

Mr. Wescott: I offer these in evidence, if your 
Honor please.

The Witness: Do we have to give up those rec­
ords?

Mr. Wescott: They are in evidence.
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(Some seventy odd pages were then marked by the 
stenographer as one Exhibit, P 14.)

By the Court:

Q. Mr. Stites, what proportion of the occupancy 
of the building was for operation and manufacture, 
and what proportion—I mean to say the amount of 
time, labor, etc.,—for the removal of fixtures during 

10 the summer and fall of 1916? Have you any idea 
about that?

A. What proportion of the labor?
Q. Of the occupancy of the buildings, yes, for the 

purpose of removing, and what proportion of it was 
for the purpose of use in your business, manufactur­
ing?

A. Well, along toward the latter part of the sum­
mer we were pretty well out as far as our mantle 
manufacturing was concerned.

20 Q- Well, general manufacturing, I mean, the gen­
eral uses of the building?

A. Well, I should say fifty per cent.
Q. Half and half?
A. Half and half, yes.

By Mr. Stockwell:

Q. Was the manufacturing continued in this prop­
erty after June 30th in such fashion as to delay in 

30 any manner the removal of the fixtures which you 
A. No. 

had there ?
Q. Was it physically possible to move all of the 

fixtures out at one time ?
A. It was.
Q. I say, was it physically possible ?
A. Oh, it was not, no.
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By the Court:

Q. Mr. Stites, is your other answer quite correct?
A. It was not.
Q. No, I don’t mean that; I mean the earlier ques­

tion. You were asked whether or not the business 
you were carrying on in any way was interfered with 
or interfered with the removal of the fixtures; you 
were using lots of those fixtures, weren’t you, right 
along in the manufacture? in

A. Yes. U
Q. So you could not remove them while you were 

manufacturing, could you?
A. No, but as soon as we'had a place to put them 

we stopped the manufacturing and moved them over.
W e w ere running both p lan ts sim ultaneously .

Q. I am not talking about your needs, your neces­
sities; I am talking about the use of the building, 
regardless of the needs for it.

By Mr. Stockwell.

Q. What I want to know is whether, considering 
the labor conditions at that time, you could have 
moved that machinery any more quickly than you 
did move it, beginning June 30, 1916?

A. No, we could not.
Q. A nd  d id  the use o f the m achinery w h ile  it  

rem ained there p en d in g  rem oval in terfere in  a n y ­
w ay  w ith  the rem oval o f the fixtures? 70

A. No.
Q. Did you have to remove—take the individual 

machines and complete the removal of one batch be­
fore you started on another batch ?

A. Yes.
Q. A n d  th at continued  u ntil you had taken  them  

all out?
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A. A continuance performance, yes.
Q. What the Judge wants to know and what we 

want to know is whether the use of the machinery 
which remained while you were taking the other 
portions of the machinery out interfered in any way 
with the removal of the machinery from the plant 
and delayed it in the least?

A. It did not, no.
Q. These shop orders have certain dates on them;

| q d o e s  t h a t  in d ic a t e  w h e n  th e  w o r k  w a s  b e g u n  o r  w h e n  
i t  e n d e d  o r  w h a t?

A. Not necessarily so; the date on the shop order 
indicates the time it was issued; for instance, a fore­
man may be told to do a job, and he says, “ What 
account will I charge that to?” and he is told a cer­
tain account. Then he goes to the shop order clerk 
and gets the shop order covering that work. He may 
begin the day it is issued or he may begin sometime 
later on.

20 Q- Was the moving under these shop orders con­
tinuous ?

A. Yes.
Q. And their execution was as prompt as they 

could be executed?
A. Yes.
Q. In view of the labor conditions prevailing?
A. Yes.
Q. You were asked, I think, by Judge Wescott to 

produce bills showing the cost of fixtures and the 
ia cost of something, the cost of removal?

A. Yes. .

Mr. Stockwell: Is that right, Judge? That is my 
recollection.

Mr. Wescott: I guess so.
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Mr. Stockwell: Do you want it?

Mr. Wescott: Yes.

The Witness: You want our purchasing depart­
ment order showing contracts for removing these 
fixtures?

Mr. Stockwell: Yes.

The Witness: What do you want me to do, read 
it?

Q. Did the company spare any expense in the ex­
peditious removal of these fixtures from the Ancona 
property ?

A. It did not; we let separate contracts to con­
tractors for the removal of a great many of them 
covered by these orders that I have here.

Q. As a matter of fact, did you have* to pay 
exorbitant prices for a part of that work in removal 
in order to get it done promptly?

A. Yes, we paid seventy cents an hour for fore­
men, fifty cents an hour for common labor.

Q. You mentioned yesterday about a dollar an 
hour for somebody?

A. That was in connection with the removal of 
the boiler; they were skilled mechanics.

By Mr. Wescott.

Q. Pick those out, will you please, let me have 
them; I want to offer them in evidence.

The Witness: Do we get these back?
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Mr. Bleakly: Yes, you will get them, don’t worry.

The Witness: Well, we don’t in patent cases.

(Package of papers produced by the witness is 
marked as one exhibit, Exhibit P15.)

By Mr. Stockwell:

10 Q. Bid you produce any record showing the cost 
of the fixtures which you put on the property <

A. No; the cost of the fixtures that we put on the
property ?

Q. Yes.
A. Yes, my estimate yesterday was about $750,-

000. It is actually $780,792.04.
Q. Did you bring any figures showing the cost of 

repairs and improvements put on the property by the 
Welsbach Company?

on A. Yes, from 1904 to 1916, the company spent 
about $113,000 which they left on the property m the 
form of new buildings and repairs, maintenance and 
alterations.

Q. $113,000? ■ *
A. Yes; previous to 1904 they spent $49,000 foi

the same purpose.
Q. Is this $113,000 inclusive of the fixtures which 

were allowed to remain or exclusive of them?
A. They are not included, what we allowed to re-

30 m ain.
0. Not included?
A. No.
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Direct

S a m u e l  C h e w , r e c a lle d .

By Mr. WesCott:

Q. Did you say to Mr. Bleakly at any time, “ Let’s 
go out and talk the matter over, ” or anything to 
that effect?

A. Nothing like that. I said, “ Let’s go out and 
have lunch; we can’t receive you in the office as conn- JQ 
sel for the Welsbach Company; we can’t have any 
conference with the Welsbach people.”

’ PLAINTIFF RESTS.

DEFENDANT’S REBUTTAL.

S id n e y  M a s o n , r e c a lle d .

By Mr. Stockwell:

Q. Did you say to Mr. David S. B. Chew in con­
versation with him that the Welsbach Company 
would vacate the property on or before June 30th at 
the interview of June 22nd?

A. I said nothing of the kind.
Q. Mhat did you say to him?

(Objected to.) ^

The Court: Well, that conversation has been all 
gone over on both sides, hasn’t it?

Mr. Wescott: Yes, he lias been called back now to 
contradict a statement he has made.
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The Court: It is entirely legitimate to say whether 
the other testimony is correct, that is to,contradict 
that, but he cannot, of course, go into the conversa­
tion again.

Mr. Stockwell: No, but this is a statement made 
by David S. B. Chew.

The Court: No, your question now is directed 
in apparently to what was said, lha t has been gone 
iU over by both sides until it is worn threadbare, I  sup­

pose.

Mr. Stockwell: This is very short; I just want it 
cleared up, that is all.

The Court: Well, if it is anything explanatory of 
what this remark calls for, you may make it, but 
don’t let’s rehash the whole business. Can’t you 
make it a little more specific so his mind will be 

• drawn directly to the point you want?

Q. What statement did you make to him along 
that line, with reference to getting out of the prop­
erty ? _ ,

A. I made no statement about the company s
vacating the property or getting out of the property; 
I referred solely-----

■30 Mr. Wescott: No, I object, if your Honor please;
- you see what trouble we are getting into. We denied 

it, say no such thing occurred; then he comes on and 
repeats the conversation, then we have to go back 
again with denials.

Mr. Stockwell: No, this has not been covered; it
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is a direct reply to what Mr. David S. B. Chew testi­
fied.

The Court: Well, if it is part of that remark that 
seems to he essential here, I will admit it.

Q. State what you did state to Mr. Chew with 
reference to getting out of the property or removing 
any propel ty from the Ancona premises.

A. I  d id n ’t sta te  an yth in g  to h im  about g e ttin g  10 
J* the Property. I  referred to m ovin g  the  

sprinkler system , the h eatin g  system  and other  
th ings, and su g g ested  th at as th ey  w ould  probably  
be o f va lue to them , that we w ould be very  w illin g  
to sell them .

The Court: Well, that has all been told.

, Mr- Wesc° t t : He repeated that, this is the fourth 
time. __

BOTH SIDES REST.

Mr. Stockwell: This motion is to direct a verdict, 
and I have put the points down formallv. May I 
read them? *

The Court: Yes. 3Q

Mr. Stockwell: “ The defendant moves to direct a 
verdict in its behalf, on the following grounds:

1. This action is a penal action and must be 
strictly construed and strictly followed by the plain­
tiff, and each and every element set up in the act
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must be established by the plaintiff by a preponder-
ance of the testimony. . .

2. Under the terms of the written lease, expiring
June 30,1916, the defendant had the right to remove 
the fixtures installed by it upon the premises. There 
is no evidence in the case that the defendant took 
more than a reasonable time in which to remove i s
fixtures from the property. .

3. The defendant paid the taxes for the six 
10 months running from June 30, to December 30, 1916,

upon said premises, pursuant to the terms of the 
lease This money has not been refunded by the 
plaintiff and amounts to an acceptance of a portion 
of the rent and a recognition of the reiation of land­
lord and tenant between the parties, and, theretore, 
precludes any right in the plaintiff to sue or e
penalty under the statute.

4. There is no evidence that the defendant re­
mained in possession, otherwise, than bona fide, pur-

20 suant to the terms of the written lease, allowing it 
to remove all its fixtures from the property at the
termination of that lease.

5 The authority of Mr. Scott, secretary ot the 
company, to make demand for possession and serve 
the notice to quit, as well as the authority to initiate 
the landlord and tenant proceedings, were at least m 
doubt in point of law and precluded any right ot re-

' covery by the plaintiff by reason thereof.
6 There is no evidence that the defendant held 

30 over wrongfully, or that it or its officers had any
knowledge that such holding over was wrongful.

7 The plaintiff is estopped to assert fraud as 
against the defendant as to the retention of posses­
sion after giving its tacit consent in Ju y, , 
the defendants remaining in possession until its ne 
building should be completed.
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8. The admitted fact that the, defendant tendered 
to the plaintiff the rental called for by the last lease 
at the end of the quarter following June 30, 1916, 
and also at the end of the six months’ period, shows 
that no fraud was intended by the defendant as 
against the plaintiff.

9. We also urge that the same reasons stated in 
the motion for a non-suit are equally applicable 
here. ’ ’

The Court: Mr. Stockwell, what do you base the 
theory on that the defendant had a right to remain 
on the property for the purpose of removal?

Mr. Stockwell: In the first place the lease says 
that they shall have the right to remove fixtures at 
the termination of the lease. It does not say in terms 
that they must have the fixtures all out before the 
lease is terminated; and under the terms of the lease 
they had a right to do it, and as a proposition of law on 
we feel that they had a right at the termination of ^  
their lease to remove their fixtures and to take a 
reasonable time in which to make that removal, and 
no charge of wrongdoing or illegal holding over or 
anything wrongful could be imputed to them by any 
such act. Not only was it legally lawful; but no 
assumption of wrongdoing could be imputed to 
them. That covers that particular point.

The Court: It seems to be laid down in the text 
books that where there is a provision in the lease •^ 
that the tenant shall have a right to remove fixtures 
at the termination of the lease, that that implies a 
reasonable opportunity to do it after the lease ex­
pires.
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Mr. Stock well: Yes, there is absolutely no evi­
dence here that there was more than a reasonable 
opportunity taken; all the evidence that has been 
offered-----

The Court: Passing that immediate difficulty, 
what have you to say to the testimony very clearly 
established now that the company remained in for 
a twofold purpose; one was to locate its machinery 

10 in the other plant and the other was to operate its 
business.

Mr. Stockwell: I didn’t catch that first point.

The Court: One to remove its fixtures and the 
other to operate its business.

Mr. Stockwell: I think your Honor has misunder­
stood the testimony, because I don’t recall testimony 

/jq to that effect.

The Court: There is testimony here that fifty per 
cent, of it was for manufacture and fifty per cent, for 
removal.

Mr. Stockwell: Your Honor said retained posses­
sion for the purpose of doing that, and I say that 
under my view of the testimony there is no such 
testimony. That is our proposition.

30 . ... ,The Court: I think the case is one entirely ol 
«•ood faith, and I do not see how I can grant this 
motion. The defendant’s term expired definitely on 
the 30th of June according to the terms of the lease. 
Assuming that it had a right to enter the premises 
and to make such use of them as was necessary to re-
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m ove the fixtures w hich  belonged to them  under the 
term s o f the léase, th at n ecessarily  m ust have been  
the sole use that could  be m ade o f them ; it  d id  not 
im p ly  a f ig h t  to sta y  there for several m onths and  
m anufacture their goods. The question  as to the  
estoppel, w hich  has been su ggested  in  the case, that 
the actions o f the p arties w ere such as to induce  
the defendants to believe th at th ey  w ould  not be 
rem oved seem s to me to present a ju ry  question  
rather than a lega l one. On the one side the te s ti­
m ony is d irected  to the estab lishm ent o f som e form  
o f acquiescence m  the defendant, at least s ta y in g  
w here th ey  w ere tem porarily; on the other side there  
seem s to be a den ial o f m any of those circum stances, 
and the question  as to w hether or not there w as a 
rem ain ing  over by the assen t and acquiescence o f 
m e p la in tiff becom es a ju ry  question. I  w ould  lik e  
to hear counsel fu lly  on both sides on the question  
ot the construction  o f th at lease as to the r ig h t to 
rem ove; I m ust charge the ju ry  on th at question, and 2 0  
I  see it  is  em bodied in  one o f the p la in tiff ’s p o in ts  
to the contrary. The langu age is, “ A t the exp ira- 
tion of the lease, ”  as I  understand it. I have not yet
seen the leqse; I  will be obliged if counsel will hand 
it to me.

Mr. W escott: Yes, sir  
guage. th a t is exactlv the lan-

i n r i h l f t h f '  WeI1; f wiU be g lad  to hear a n y th in g  3 0  further th at counsel has to add. 6

Mr. W escott: I f  your H onor p lease, I am quite  
persuaded th at th is is  a case w here the Court ou ght 
to d irect a verd ict and ou ght to d irect it  in  beh alf 
o f the p la in tiff and I w ill m ake that as a m otion!
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My reasons for it are that in the first place here is a 
contract in writing under seal between t w o « »  
lions intelligently made and without any ambigú 
in U.’ T t provides that the tenant should turn over 
those premises in good condition on the 30th day o 
June 1916. Now, that contract, I  respectfully sug- 
S ’to your Honor, speaks for itself; ddefinesfte  
rights of the parties in unequivocal terms, 
ing upon them; you can’t make any other contract 

10 between the parties unless you get their minds to- 
10 “ you can’t change that contract.-outa.de o 

the mutual consent or the consideration of the part e 
to “  and I do not imagine that that question need 
be argued. Now, there is not a suggestion ot e\i- 
dence in this case that the terms of that contract 
were ever altered or changed one iota; on the coi 
trary the eVidence is overwhelming and conclusive 
tha/tlie  effort between the parties to change that 
contract failed utterly, and therefore the contract 

V  X n d s in its original effectiveness and meaning. 
20 Now then, to allow this defense to be considered by 

the jury is to change the very terms and nature o 
that contract, because you can, for the purpose, of 
illustration, submit to this jury this; questions Di 1 
this defendant hold that property for manufactui 
ing purposes after the term provided m this con- 
'traSctP toid them they should get out? That >s not 
iust what I  have in mind; you can say to the lury, 
upon their theory that notwithstanding that con­

tri tract stands there in its original terms you can m 
3 effect change it by injecting into it a doctrine of 

reasonable time. Now, T deny that that is legal or 
possible.

The Court: You mean as to the removal of the 
fixtures ? .
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Mr. Wescott: As to moving the fixtures. The con­
tract says on the termination of the lease the fixtures 
should go; it don’t mean after the termination of the 
iease; it means just what it says, on the termination 
of the lease, and the ¡larties cannot misunderstand 
that; therefore, the tenant when he put his fixtures 
in t ere knew he had to get them out on the termina- 
tmn of that lease; it didn’t matter if it took him his 
whole term to do it, he had to do it, that is what 
he was required to do. Now, there may be, if your 10 
Honor please, as you suggest, some intimation in the 
text books that on the termination of a lease, of a 
term, the tenant may have a reasonable time-—al­
though I have seen no authority on the subject—not 
to change the contract, but to move his goods; not 
to change the contract by retaining possession of the 
leasehold.

The Court: I am quite with you on that; I don’t 
think you need argue that proposition, that the right 20 
to manufacture here under the terms of the lease was 
gone, or the right to hold for the purpose of manu­
facture.

Mr. Wescott: Yes; now, he can’t hold for any pur­
pose. "

The Court: But let me call your attention to what 
it says here on this question of construction of just 
such a provision in a lease. After discussing the 30 
general right and the reasoning which enters into it 
namely, the obligation to abandon upon the theory 
of a surrender to the landlord the fixtures which the 
tenant has put on under the law, he says it rests 
solely upon that principle and that seems to be 
established not only in the English cases but in a
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very finely worded opinion of Chief Justice Beasley; 
but when it conies to a provision in the lease sue 
as the one before me, it makes this broad proposi­
tion: “ A reasonable time for removal alter the ex­
piration of the term will also be allowed m the case 
of a stipulation in the lease that the tenant may re­
move the fixtures at the expiration ot the term, 
then citing two or three English cases for it Ot 
course, this whole lease law comes down to us from 

10 the English law and their construction of leases 
arising under it would be very helpful.

Mr. Wescott: He can have an opportunity, a rea­
sonable opportunity perhaps, to remove his fixtures, 
but he can’t have a reasonable opportunity to occupy 
the property.

The Court: That I agree with you on, that the 
limitation must necessarily be for the purpose that 

20 he has a legal right.

Mr. Wescott: For instance, let me illustrate. If 
you own a house-----

The Court: Well, you and I are one on that, 
Judge- we won’t quarrel on that proposition; you 
don’t want to convince me in some other way, do

30 Mr Wescott: No, but what I  want to convince 
you, if your Honor please, is that they were totally 
wrong in staying over at all even for the purposeso 
removing their fixtures. Now, let me illustrate; this 
case threatens to be a leading case in this state; this 
doctrine of reasonable time to occupy premises tor 
the purpose of removing goods threatens to re\-
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Jersey11̂  °f landlord and tenant in New
seT m ide b ? " !  break a ^ r a c t  ^fr dl by a PaW  agreeing to go out on a cer-

rng th e  r i t h t  to  , rUP iS th e  * * "* » « <  by N o r t ­
on® th e  " f o r i  t  r e a s o n a b le  t im e  to  s t a y  in  to  m o v e  
, i • goods, which; is an absurdity. It will nevor

W  II, V 7 rlr ’ (because if y -  d« tba" yon w
S C tra  e H Y °"bl? “  tWs state' Let ™  ^  tG ^ 0U own a liouse and you rent it for
■V r i ih trtaIU y°U i’Ut in '* tllat tto  tenant shall haves£ tHP

into trnnhl fi T* ^ ere ooines a time when you get into tiouble; the tenant says, “ Well T om w  ™ •
out at the end o f the year ” ' i 1 not^ om ^ adroit n n • year, and you im m ediately
idopt a device conceived  by the leg isla tu re for
punishing a man who holds over unde, such eir

“ S n ? ™  ° W011’* g° °ut’ and
court t h / 1" '°  T t,Ce 0,1 bim aad » *  bim in A/Ty t i t i e ênaid comes m and says “ Well
h e L  ^  L*l0yd’ 1 wiU teli y°u wbat I w 11 do>?_ before you start the proceeding, in order to mike
he case id e n t ic a l - “  I  will buy th a t propertv of you

give you so much money.” You say “ No' T want to sell it ” ’ f^o, I don t
I  will lease it Vn W! ’ ' f y°U d011 * want t0 sell it wm lease it foi another year.” You sav “ No T
well then tTt0 -ifSe H f ° r  ailotller year.” ’ “ Very 
nroo ^  ’ 1 Win Stay Then you begin your
proceedings against him. That is this case identi-

10

20

30

The Court:
m. E xcept he d id n ’t say he would stay

Mr. W escott: No, he d id n ’t say so, but he did.
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The Court: I f  you had  tha t, I  would be very 
strongly  w ith you, if you had  th a t in the case.

Mr. W escott: I  w ill say he does stay in  and don’t
„av a WOrd  about his intending to stay m. No ,
why ata a  m an does, if  your H onor please, ^ — to
do* if he stays in  he intends to stay m,
U  to you un til he was black in  the face
in ^tav ill ”  and it  w ouldn’t  make it  a bit stion^

. n aiat  tL  fo r t he does stay  in. He don’t  stay m  wrth-
10 out know ing it, he don’t stay  in ^ t h o u t  “ tending it

and it w ouldn’t help you or help him  a b it it he
“ T in t e n d  t o  s t a y  i n . ”  Y o u  w o u ld  s a y ,  W h y , y o u

fool, you are staying in; w hat is the use 0
1  to me, ‘I  intend to stay  in ,’ when I  see you stay
" !  L  all the tim e?”  Now, then, you
ings against him  to tu rn  him  out ju st as
t i l s  case. Along come a couple of — s who
sav “ Oh we are staying m  m  good fa ith ,
. * ’ , ’ rynnd«i ”  and the law yers advise thetime to move goods, ana  m e * righ t.

Iptiant who is in  your house th a t he has tn a t rig  
Now the tenan t a couple of blocks away builds him ­
self a house, no t a m anufacturing  p lan t as m  th is 
case but a  house. The first th ing  he builds m  th a t 
house is a parlo r; he then  moved the g o o d ^ o u t of 
the parlo r over into the parlo r of the 
building, occupying the balance ° t 1the louse. ’
the next room he finishes is the dining room; then 
he moves the goods from  your houseover^m to  hm 
house and occupies the dining room, bu t he ke p ^  

30 balance of the house and occupies m  th a t '
a fte r room, accommodating him self as he niovei 
:v e r  into S ’s new house a t your expense mid contrary 
to the term s of h is w ritten  contract. Now, he says, 
“ I  do th a t in good f a i th ; I  had  no place to g o ; I  could 
not pu t m y goods out in  the street, I  was building a

20
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house, and if  you don ’t  like it you can lump it ; th a t 
is the law; the law now is th a t a contract between a 
landlord and tenant no longer has a binding effect 
no longer means w hat it says.”  The parties can by 
th a t sort of subterfuge d isrup t th a t contract and up­
set the whole system of tenancy in this state. W hy, 
your H onor knows th a t every day in the week in this 
town constables go w ith w arran ts and tu rn  people 
out into the street because they are holding over a t 
the end of the term. Now, suppose you once have a in  
theory  th a t they can under circum stances justify ing  
good fa ith  on their p a rt rem ain and reta in  posses­
sion; w hat is going to happen? You will never get 
a tenant out. W hy, the upper courts would laugh a t 
such a proposition as th a t and your H onor would 
laugh a t it, but it is involved in th is p articu la r case- 
you are allowing these tenants to determ ine the 
term s of the contract when the parties have solemn­
ly defined and determ ined them  and pu t their 
signatures and seals to it. Now, then, I  say th a t the 
question of good fa ith  cannot arise as a question to ZU 
be ag ita ted  in th is case by a ju ry , and the term  
. un law fully”  in the sta tu te  in th is case m ust be 
in terp re ted  by your Honor, it cannot be in terpreted  
by a ju ry  Now, the legislature p u t the adverb 

unlaw fully”  in there ad v ise d ly ____

Mr. Stockwell: W ilfully, Judge.

.14?r ;iWesc.ot-t: ^ mean wilfully, I beg your pardon, 
wilfully. A tenant m ight be sick, lie m ight be 
crazy, he m ight not understand  the term s of his con­
trac t; he m ight innocently hold over w ithout know­
ing  th a t he was doing anybody a bit of w rong in the 

111 tlia t case I  concede th a t the penalty  p ro­
vided by the legislature could not be inflicted upon

30
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him ; bu t do you m ean to tell me for a second th a t 
these people, as in telligent as they are, held over 
w ithout knowing th a t they were holding over • Of 
course, they d id n ’t. Now, the next question is, did 
they hold over knowing th a t they had  no lig h t 
hold over! Of course, they did. How did they know 
th a t!  They knew it  first by the term s of toem lease; 
they knew it  second by a series of letters th a t had 
been served on them and received by them  from  the 

... p lain tiff in th is case th a t they would expect them  to 
0 surrender th a t p roperty  a t the end of £ ie  ten i . 

They knew it in the th ird  place by the ir effo 
to buy the property , and second, to form  a  new con­
t r a c t ‘which resulted in failure. They knew then  
they had  no rig h t to hold over and they knew' the 
were w rongfully holding over. Then, not satisfied 
w ith that, a notice was served on them to tu rn  them 
out, and they came into court and set up the vei> 
defence th a t is set up in this case, and a J u d e e and 
ju ry  decided against them  and th a t is a finalty. 11 
president of th is defendant company adm itted  they 
set up the same defence in th a t court. Now your 
Honor rem arked the other day th a t the proceedings 
in the D istric t Court settled the righ ts  of the p lain­
tiff, and I  accord w ith  th a t; it d id settle the r,g  
of the plaintiff, and it  seenis to me it settled the 
rig h ts  of the defendant. I t  settled the righ ts  o t  
p laintiff to the effect th a t he was entitled to posses­
sion of th a t p roperty  for all purposes; a t the instan 

,  th a t judgm ent became a judgm ent th a t settled his 
30 rig h t Now, the defendant, no tw ithstanding th a t 

notice of a solemn judgm ent of a court of record 
th a t the p la in tiff’s rig h t to th a t p roperty  was there 
and then  settled, took an appeal, a certio rari on one 
phase of the case in  order to keep m  possession of a 
p roperty  th a t he already knew from  the w ritings,

20
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from  the failure to make a new contract and from  
the proceedings in the D istric t Court th a t he had  no 
rig h t to re ta in—he takes his w rit and he is defeated. 
Then he knows again  from  the voice of the Supreme 
Court th a t he has no rig h t there for any purpose 
either to get his goods out or to m anufacture. Not 
satisfied w ith th a t he takes an appeal from  the 
Supreme Court to the Court of E rro rs  and Appeals, 
and then afte r he gets his goods out, he gets the 
situation to suit himself, abandons th a t proceeding. 
Now, then, I  say it  is the m erest idleness to argue 
th a t in the face of these facts this defendant did not 
know two things, first, th a t the lease settled the ir 
rights, th a t it required them  to get out on the 30th 
day of June, 1916, secondly, th a t they knew th a t they 
were holding over unlaw fully and w ithout rights. I 
say, it is idleness to argue any other v iew ; it is mere 
moonshine to say, “ Now, give these people a chance 
to d isrup t this contract and revolutionize the law of

10

contract in New Jersey  by tak ing  the theory th a t 
contrary  to the term s of the contract they can hold ^  
th a t p roperty  as long as they please in order to re­
move fixtures which the contract said they had  to 
remove on the 30th day of June, 1916. If  th a t were 
the law of th is state nobody would know where lie 
stood in dealing w ith  real estate, or a t least th a t ele­
ment of it which is confined to tenancy. W ho is go­
ing to decide w hat is reasonable! I t  is not in the
contract; your H onor cannot pu t a lim itation upon 
w hat is reasonable; can a ju ry  do it? Never in the 
world. W hen th is, defendant went in there they 
knew they were going to pu t fixtures in th a t p rop­
erty ; they pu t fixtures there a t a g reat cost, $700,000 
or $800,000; they knew it; they knew likewise th a t a t 
the end of th a t term  they hafi to get out, fixtures 
and all, they had a rig h t to take the ir fixtures, they
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knew it and they took chances on th a t contract. 
They tried  to  get the contract extended and modified 
and failed. Now, before the 29th day of June, 1916, 
they had  to be ready to take those fixtures out and 
the ir contract imposed th a t upon them  as a duty, 
and they took a chance; they said, “ W e are satisfied 
w ith th a t condition, we will spend seven or eight 
hundred thousand dollars in  fixtures on th is p rop­
erty  in im provem ents and take them  out and sui- 

10 render th is p roperty  on the 29th day of June. 
Now, if they had taken the ir things out and pu t them 
in the yard  or something of th a t sort, mere courtesy 
would have required them  to have a reasonable op­
portun ity  of loading them  up and tak ing  them  out, 
bu t couldn’t they have done th a t ju s t as well before 
the 29th day of Ju n e ! Of course, they could; they 
d id n ’t have to w ait un til the 29th of June for the 
reasonableness of an opportunity  to take them  out 
to begin, did they? T hat w ill upset the entire law 

20 of th is state on tenancy if th a t construction is 
adopted, and I  strenuously urge on your H onor the 
g rav ity  of th is case. D on’t allow th is fine-spun 
theory to d isrup t the settled law of the state and 
the law of the land.

(F u rth er argum ent was then had between Court 
and  counsel.)

The Court: W ell, my conclusion is th a t I  cannot 
g ran t either of these motions, th a t to w ithdraw  the 
case upon either application would be to deny the 
ju ry  an opportunity  of passing upon fact questions 
which are involved and are essential to the proper 
disposition of the case.
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(Exception noted for the p lain tiff and for the 
defendant. )

Mr. W escott: W ould 1 be discourteous if I  should 
ask your Honor to in tim ate w hat question of fact 
o r questions of fact?

The Court: Yes, I  was going to elaborate a little 
bit, because I  th ink  counsel are always entitled to the 
mind of the Court as fa r as it  can properly  be given. |Q 
Upon the one side it  is alleged here th a t in violation 
of the righ ts  of the parties the defendant rem ained 
in possession of the property. T hat was a violation 
of a legal rig h t ; th a t is the first proposition. Second­
ly, th a t th a t was done not only in contravention  of 
the w ritten  agreem ent, but th a t it was done w ith 
knowledge on the p a rt of the defendants th a t it  was 
a violation. A gainst th a t there is the denial of the 
defendant, both of the fact of the violation to this 
extent there is a denial of the fact of violation to or\ 
this extent, th a t it is claimed th a t the parties by in- U 
terview s during  the m onth of June and early Ju ly  
were in negotiations w hereby im pliedly there was an 
acquiescence by the p lain tiff in the continued pos­
session of the defendant, and that, therefore, the 
obligation to follow literally  the term s of the agree­
ment and get out on the 30th of June was waived. 
There is a second contention by the defendant th a t 
regardless of the legal rig h t the defendant was 
actuated in the m atter by an honest belief th a t it did ™ 
have such righ t, and th a t it was rem aining in under 
such belief. Ju s t w hat would be the relationship 
between these parties if there were an acquiescence 
in the defendant rem aining over, perhaps, it  is not 
essential for me to decide, w hether it be a tenancv 
a t will or sufferance or w hether it would be no
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tenancy a t all. I t  seems to me, however, th a t it 
would establish th a t the lease had not been enforced, 
th a t the parties did not insist upon the defendant 
getting  out a t the instan t of the expiration of the 
w ritten  lease, and th a t the ir rem aining in was with 
the acquiescence of the plaintiff. U nder such cir­
cum stances the rem aining in a t th a t time under the 
term s of the sta tu te  would not be established. Now, 
in th a t situation, assum ing for the purposes of the 

in  present discussion th a t th a t is a fact, the plaintiff 
gave notice on the 7th of Ju ly  to the defendant to 
vacate, one of the essentials under the s tatu te  to 
predicate th is proceeding upon. I  am inclined to 
th ink  th a t if there was an acquiescence by the parties 
in the defendant rem aining over afte r the 30th of 
June, th a t the r ig h t under the lease to have an 
absolute vacation a t the expiration w ith in  the m ean­
ing of the s tatu te  was gone, and th a t there was a 
new tenancy a t least to the extent of m aking an 

2Q indeterm inate lease, an indeterm inate relationship 
which would require some other form  of notice 
which would not be available for the purpose of th is 
action. B ut all of th a t is denied by the p la in tiff; the 
plaintiff in substance says there was no agreem ent 
of any kind w hereby the defendant was misled or 
perm itted  to rem ain in the p roperty ; there was no 
acquiescence; th a t w hat they did they did w ith full 
knowledge th a t it  was a t the ir peril; therefore, it 
becomes a question for the ju ry  w hether the de- 

3Q fendant in the language of the sta tu te  refused to 
vacate a fte r notice and afte r the expiration of the 
term  of the lease and did so wilfully. I  am quite in ­
clined to agree w ith the construction which has been 
put upon the word “ w ilfu l”  here I  th ink  by both 
sides, th a t i t  means nothing more or less than  a w il­
ful refusal to do th a t which its contract calls for
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w ith the knowledge th a t the contract does call for it.
I  d o n ’t th ink  th a t malice, ill-will, or anything of th a t 
sort necessarily enters into it ; it  is a question of 
good fa ith  in the perform ance of the contract. The 
motions upon both sides are refused.

A t th is point a recess was taken until 1:30 o ’clock
P. M.

The tria l of this m atter was then adjourned until 
M onday morning, October 1, 1917. 10

Camden, New Jersey, October 1, 1917.

T rial of the cause resum ed a t ten o ’clock A. M., on 
the above date, pu rsuan t to adjournm ent, in the 
presence of the counsel for the respective parties.

(D uring the course of Mr. S tockw ell’s argum ent 20 
to the ju ry  a question arose as to the pleadings, and 
the following colloquy took place between the Court 
and counsel.)

The Court: I  apprehend th a t the pleadings are 
intended to cover simply a m ethod of ascertaining 
the penal value?

Mr. W eaver: I t  seems th a t is the only w ay it can 
be arrived  at.

The C ourt: The sta tu te  says double the rent, 
doesn’t it?

Mr. W eaver: Double the ren t and th is was a p a rt 
of the rent.
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Mr. Stockwell: Of course, your Honor, th a t was 
never paid  as a penalty ; we d id n ’t pay th a t on ac­
count of any penalty.

The Court: Oh, I  understand  tha t, bu t the statu te  
trea ts  it  as though the ir rig h t to recover double the 
yearly  value of the land—you see, the difficulty 
w ith th is statem ent is it  m akes the ren t itself the 
basis of recovery in the com putation. In  the clause 

10 of the com plaint it  does set out the liab ility  under 
the statu te, but th a t has no relation to the ren t w hat­
ever. Double the value of the p roperty  m ay be 
anyth ing  for the next year. Your introduction of 

.the previous term  and the previous ren ta l is only 
evidential to show w hat the value fo r the next year 
m ight be. Now, your suit apparently  is not on th a t 
in your statem ent of claim; it  is for the ren t itself.

Mr. W eaver: Our suit is for the double value 
20 of the property.

The Court: I  know, but you don ’t state so. W hy 
isn ’t  the proper way to state th a t the double value of 
th is p roperty  was $11,144.50 instead of the ren ta l 
value. You see, you are suing here for rent. I  don ’t 
know how fa r th a t m ay em barrass you la te r on and 
act as an estoppel even if I  allow an am endment 
now, bu t it is quite obvious th a t you cannot recover 
ren t as such and deny your relation as landlord.

3 0
Mr. W eaver: Of course, the theory of the com­

p la in t is th a t it is a suit for double the annual value 
of the property, and as evidential of w hat th a t value 
was we took last y e a r’s rental, and as p a r t of last 
y e a r’s ren ta l were these taxes, and we gave them  
credit for w hat they paid.
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The Court: D on’t you see you are introducing 
your evidence in the form of a com plaint and claim?

Mr. W eaver: Yes, it  would have been better, of 
course, to have said the annual value of the property  
was w hatever double th a t is, $22,000, and divide i t  in 
half for the six m on th ’s period.

The Court: I  am inclined to th ink  th a t th a t estops 
you as it stands. I  am very sure th a t you cannot JQ 
recover as ren t and then repudiate the relation of 
landlord.

Mr. W eaver: Then, if  your H onor please, how 
about am ending th is com plaint by strik ing  out th a t 
p a rt of the declaration and standing on the m ain 
body of ou r com plaint for double the value of the 
annual ren ta l of the property? There was no neces­
sity  for adding to th is com plaint th is m ethod of 
calculating our dam ages; it  is superfluous anyhow on 
and I  th ink it m ight be stricken from  the com plaint 
and the com plaint allowed to stand alone w ithout 
th is calculation.

Mr. Stock-well: I f  it please the Court, we m ust 
object to any am endm ent a t th is time, and even if 
they amended, th a t would not call back the tax  
money. I  made th is point as one of my points in the 
motion for non-suit and also in the motion to direct 
a verdict.

3U

The Court: Yes, it was not called to my atten tion  
though th a t the claim itself specified------

Mr. Stock-well: W ell, th a t was my intention. Mr. 
B leakly said it was done and it  is my recollection 
th a t I  had  done it.
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The Court: Well, I  d id n ’t hear it ; it  m ay be it 
escaped me.

Mr. Stockwell: Of course, Mr. W eaver says it 
w asn’t necessary for th a t to be there. W e say it 
w asn’t necessary for him  to bring  th is su it a t a l l ; but 
now th a t he has brought it  he m ust lie on the bed 
th a t he has made for him self and ought not to be 
able to change it  a t th is late day.

10
Mr. W escott: I f  your H onor please, is it not per­

fectly obvious th a t th is suit is brought on th is sta tu te  
to recover double the value of the p roperty ! All the 
evidence has been adduced on th a t theory and the 
case has been tried  on th a t theory. Now, to say 
th a t the theory  could be re p u d ia te d ------

The Court: W ell, Judge, I  am not inclined to rule 
th is case on the theory th a t the plaintiff is here com- 

20 pletely estopped from  proceeding. I  th ink  it is quite 
obvious th a t the statem ent of claim, as it is called, 
was not intended as a basis of the recovery, bu t as a 
basis of evidence, and tak ing  th a t view of it  I  am not 
inclined to hold th a t it is an estoppel preventing the 
p lain tiff from  asserting the term ination of the 
lease—on the 30th of Jun e ; bu t w ith th is record in 
here as a pleading, I  am quite clear th a t if it stands 
i t  would estop the plain tiff from  repudia ting  or deny­
ing the leasehold which th a t very statem ent con- 

30 tem plates, seems to recognize. I  will allow th a t 
motion to strike out the portion of the complaint.

(Exception noted for the defendant.)

The C ourt: The object, of course, of litigation  is 
always to get a t the kernel of the m atter if it is possi-
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ble to do it w ithout injustice to the parties, and I  
can see no in ju ry  w hatever to the defendant. If  
there is  value in the fact th a t there has been sta ted  
upon the record the statem ent, “ Less proportion of 
taxes paid six m onths,v  the defendant has the value 
of th a t for w hatever it  is worth. If, however, the 
p lain tiff has inadverten tly  made such a statem ent 
and incorporated it in such a way th a t it  becomes 
not a basis of evidence but a m atter of pleading 
w hereby his record precludes him, and has done 10 
tha t, as I  say, by inadvertence, the Court I  th ink  
ought not to stand in the way of its correction, and 
I  can see no em barrassm ent to the defendant by 
allowing the correction and the ease proceeding.

Mr. Stockwell: W e ask for an exception.

The C ourt: I  will give you an exception. I  th ink  
there ought to be an averm ent here th a t the double 
value of th is land was so much money. 20

Mr. W eaver: I  have th a t in the fourth  paragraph .

The Court: Yes, you have sim ply got in there the 
statem ent th a t you claim double the yearly  value of 
the premises.

Mr. W eaver: T hat the defendant has not paid  the 
same, a form al com plaint th a t the value was $11,000, 
etc., I  th ink  th a t covers th a t point. 30

The Court: I  th ink  th a t fourth  paragraph , Mr. 
Stockwell, shows clearly the purpose of the annex­
ation of th is statem ent o f claim to be m erely evi­
dential and not the basis of the claim  of action, but 
w ith the statem ent of claim struck out, Mr. W eaver,
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you have no basis unless you state some sum as the 
yearly  value. You see, w ithout an averm ent of th a t 
kind you do not apprise the defendant of w hat you 
allege the double value to be. You do say it is ac­
cording to the statem ent of claim annexed, but w ith 
the statem ent of claim out, i t  leaves it w ith  nothing 
to stand upon.

• Mr. W eaver: Then I  will ask to add to th a t afte r 
10 the fourth  parag raph  and before the words, -‘accord­

ing to the statem ent of claim annexed,”  the sum of 
$22,289.

The Court: A nything fu rth er anybody w ants to 
say?

Mr. S tockw ell: Except tha t, following vour 
H onor’s suggestion, I  will take my exception.

2Q The Court: I  say, have you anything fu rth er to 
say on it, anything to allege why I  should not rule 
on it?

Mr. Stockwell: No.

The Court: I  will allow an am endment strik ing  
out the portion of the com plaint from  the words 

' ‘ ‘ statem ent of claim ’ ’ down to the end of the figures, 
dollars and cents, and also an am endm ent of the 

3Q fo u rth  parag raph  setting  out the double value of the 
prem ises to be $22,289. Note an exception for the 
defendant.

A t th is point a recess was taken until 1:30 o ’clock
P. M.
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Trial of the Cause resumed at 1:30 o’clock P. M., 
pursuant to adjournment, in the presence of counsel 
for the respective parties.

CHARGE OF THE COURT.

Lloyd, J.

Gentlemen of the Jury. The legislature has 
passed certain legislation in this state regarding the ^  0 
relations of landlord- and tenant, among which is a 
provision to this effect: “ That in case any
tenant * * * for years * * * shall wilfully 
hold over any lands, tenements or hereditaments 
after the determination of such term or terms, and 
after demand made and notice in writing given for 
delivering the possession thereof, by his, her, or their 
landlord or landlords, lessor or lessors, or the person 
or persons to whom the remainder or reversion of 
such lands, tenements or hereditaments shall belong, 2Q 
his, her, or their agent or agents, thereunto lawfully 
authorized, then and in such case, such person or per­
sons so holding over, shall, for and during the time 
he, she or they shall so hold over, or keep the person 
or persons entitled out of possession of the said 
lands, tenements or hereditaments as aforesaid, pay 
to the person or persons so kept out of possession, 
his, her or their executors, administrators or assigns, 
at the rate of double the yearly value of the lands’ 
tenements or hereditaments so detained, for so long 30 
a time as the same are detained;’*’ I  have read you 
that section because upon it is predicated this action.

Many years ago the defendant became the tenant 
of the plaintiff of a property down in Gloucester 
City. Their relations continued by various leases up 
to 1916, June 30th, and were by virtue of written
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agreements or leases, the last of which was dated 
March 7,1914, leasing the property from the 30th of 
June, 1915, to the 30th of June, 1916, and then refer­
ence is made" to the other terms and conditions and 
covenants in former leases. The defendant did not 
move out of the premises at the expiration of the 
term of the last lease, namely, the 30th of June, 1916; 
thereupon a few days later the plaintiff gave a writ­
ten notice to the defendant to vacate the property. 

10 That notice you will have out with you; it is dated the 
6tli of July, and my recollection is that it was served 
on the 7th of July. Now, you see the pertinence of 
this statute; it says in effect that if a tenant shall 
wilfully hold over after the expiration of the term 
and after notice to vacate, then such person shall 
pay double the value of the property for the time 
such tenant shall occupy it, and it is for that value 
which this action is brought.

By the terms of the lease, gentlemen, I have al- 
20 ready said to you the defendant was obliged to vacate 

on the 30th of June, as far as the possession of the 
property went. There was, however, in the lease a 
provision authorizing the tenant to remove the fix­
tures at the expiration of the lease. My examina­
tion of the law both of England and of a number of 
states in this country, leads me to the conclusion 
that that gave to the defendant a right to remove 
the fixtures within a reasonable time. It did not, 
however, give the defendant a right to exclude the 

30 plaintiff from those premises. The right to remove 
the fixtures must be limited to the reasonable neces­
sities of such right. If I have a piece of property 
on your land and I have the right to go remove it, 
it doesn’t mean that I have the right to exclude you 
from the whole possession of your property only in­
sofar as it may be necessary Tor me reasonably to oc-
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cupy it for the purposes and for the time con­
templated in the lease, namely, a reasonable time for 
the removal. Now, gentlemen, it is in evidence in 
this case that the defendant did two things here; it 
did remove these fixtures, but it also occupied the 
premises for the purposes of manufacture. Now, it 
justifies that to you or seeks to justify it as far as 
this case is concerned, upon one or two grounds or 
both, first, that it had the legal right to remain in 
there by reason of the acquiescence and tacit consent 10 
of the plaintiff, the Ancona Company, that the de­
fendant should remain in possession, and to that end 
there has been considerable testimony adduced as to 
negotiations respecting the subsequent possession 
either by lease or purchase of the property by the 
defendant; and this testimony would indicate that 
those negotiations were going on for some time dur- 
ing June and into July; and the defendant’s conten­
tion is based upon that line of testimony, and it is, as 
I have already said, to the effect that the landlord 20 
acquiesced in the continued possession of the prop- 
eity by the defendant and thereby created a new 
relation which precluded the defendant from bring­
ing this action. The defendant also claims, gentle­
men, that even if that be not the case it believed it 
had such a right, that it had a right to occupy this 
property, and that believing so it remained in pos­
session. An analysis of this statute will clearly 
show you that not only must the deprival of the 
landlord of his property be illegal, but it must also 30 
be wilfully done; that is to say, the tenant must not 
only deprive the landlord against his legal right, but 
must do so with knowledge that he has that legal 
right, that the landlord’s legal right exists to the 
possession and that he has deprived him of it. As 
I have stated, the defendant’s second contention is
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that there was a belief on the part of the defendant 
that it had this right. Well, gentlemen, around those 
two questions has developed largely the testimony 
in this case. The plaintiff claims that by the acts 
and conversations of the plaintiff through its officers 
legally authorized or lawfully authorized there was 
a remaining over in the property by the consent and 
with the acquiescence of the landlord.

10 Mr. Bleakly: The defendant, your Honor meant, 
1 guess.

T he Court: No, I  d id n ’t, I  m eant the landlord.

Mr. Bleakly: Pardon me; 1 thought you said the 
plaintiff.

The Court: 1 say, a remaining in the property by 
the defendant with the acquiescence and consent of 

2Q the landlord.

Mr. B leak ly : I th ink  you used the word “ p la in ­
t i f f ”  w here you  m eant defendant.

The Court: Oh, possibly I did that. Well, gentle­
men, you will understand it; I think there will be no 
'confusion. 1 say that around those two questions 
has developed very largely the testimony in this 
case, the one side attempting to establish that the 

30 defendant occupied the property without a legal 
right and wilfully, knowing that it had no such 
legal right; the other side contending first that it 
had a legal right, and secondly that it believed it 
had a right. Now, either one of the latter conditions 
would prevent a recovery by the plaintiff in this 
action, because, as you have already been told, it
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must be established that there was not only a legal 
nVh o f ™8 Pt fTOm the Plaintiff- W - t W  legal
ih e  o ln f ' ." « ‘r ' n !  m ust have been keP‘ aw ay  fromthe plaintiff by the defendant knowingly and con- 
s ious of the fact that the legal right existed.

-The testim on y th at has been adduced relates  
la rg ely  to conversations ta k in g  p lace betw een  the

plaintiff company whohap- P®“ e, to be als°. some of them, directors of it, and
Welsbnm h rVeSen' lngt,eitber as officers or aS'ents the 
trodnced h n P^ yf’ detendant>tbe testimony in­
v e r t s !  byit le i efeildant tending to establish eon- 

 ̂ 11s whereby extensions of time were conceded
! ~ r i  d a“ ° ffiCerS’ th a t is Sa >̂ negotiations,,  ’ , * ed over a period  w hich  w as inconsisten t

tiff t defr dani ° laimS’ With the idea that the plain- t ,e demanding or insisting upon possession of
nbiintiff ” 11' ’ 'Ul mdlcatlve of the fact that the
On th l  o t7 aSr T lt1118; ‘°  its  «»“ tinned occupation.
of tl e niai ’ gentlemen> ‘here is by the officers 9nof the plaintiff company a denial of such conversa- 20

a d m itted Sh!>St ee; ! “  I!tll'.‘ th in gs PerhaPs " e  
i • ’ gen era lly  sp eak in g  the conversations

are denied  T hey  take the p osition  th at the lease

June0 1Q|fitSe fn t!1ifV t* ira® t0 expire 011 the 30111 ofu le, 1916, and that they made no arrangements 
wav°r tj “i atS e/ r otherwise> which would in am’
way modify that obligation on both parties.
von oasfrt*16"1?11’ the ? ird questioil in this case if lou pass those two in favor of the plaintiff and if ,o
jo u  are satisfied  th at a. n otice w as g iv en  by the 30
p la in tiff  com pany to vacate in com pliance w ith  the

ff monev J  ft ,“ld defendant Pa7 in a sum 
1  ac nol , Vf 1U? °f th6Se P o is e s ?  It is not
savs double t Ue ' I *1011 f  thS criterio“ ; the statute says double the value of the premises for the time
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being. The preceding year’s rental lias been in­
troduced to you, and I recall no other evidence of the 
value from which you could determine what the 
value of the premises were for the time the defendant 
occupied it, namely, from the 7th day of July that 
would be the date of the notice—and the last day of 
December, 1916. The preliminary question, gentle­
men, for you to consider is first, Did the defendant 
have a right in these premises after the first of June ?

J 0 If it did, then all of this proceeding goes for nothing, 
because the plaintiff’s claim is predicated upon the 
fact that the lease terminated with the term stated 
in the written agreement. Secondly, if they did not 
have the right, did they believe that they had such 
a right? If they did, why, then, the plaintiff’s claim 
goes for nothing, because the statute is based upon 
wilful action in violation of the plaintiff’s rights. 
The third thing that the plaintiff must establish is 
notice and its service in accordance with the statute.

9Q if you pass any one of those against the plaintiff, 
then your verdict is no cause of action in this case. 
If you solve them all in favor of the plaintiff’s con­
tention, then you reach the question of how much 
money the defendant should pay under this penal 
statute. That is all, gentlemen, that I feel called 
upon to say to you in a general way respecting this
case. .

The parties oh both sides have handed me certain 
written requests which I will deal with, insofar as I 

20 think they are correct statements of the law or essen­
tial or not otherwise covered. The only request, 
gentlemen, handed me by the plaintiff that I feel 
called upon to deal with is the last one, in which this 
request is made:

“ 5. Under the circumstances of this case the 
payment of taxes by the defendant to Gloucester
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City is not an acquiescence in the defendant holding 
over. ’ ’ The mere payment of taxes by the defendant 
to the city of Gloucester without any action of any 
kind on the part of the plaintiff is purely a voluntary 
payment for which the plaintiff would be in no wise 
responsible.

G entlem en, the defendant has asked me to charge  
certain  req u ests:

1°
“ 1. This action is a penal action and the land­

lord, in order to recover, must clearly bring his ease 
within the terms of the statute. ”

The second is already charged. The third I 
charged in substance, though not in this language, 
perhaps:

‘‘3. You are first to consider and determine 
whether the plaintiff, the Ancona Company, made 
the demand and gave the notice in writing required 20 
by the statute. The notice and demand were signed 
by the secretary of the company. Unless the secre­
tary was authorized by the company to make and 
serve said demand and notice, it is invalid and 
would not form the basis for this action. ” That 
would be true, gentlemen, if that is the fact, that it 
was not authorized by the company. You will ob­
serve, however, that the company is here resting its 
action upon that notice.

. 3 0
“ 4. You are next to consider whether the pos­

session of said premises by the defendant, after the 
termination of the written lease on June 30,1916, was 
rightful.” The only part of this request, gentle­
men, that I feel called upon to deal with is the last 
sentence. Speaking of the removal of fixtures, “ In 
determining what was a reasonable time, you must
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consider the character of the fixtures installed, their 
number and the labor conditions prevailing at that 
time. ■ \ That is all true, gentlemen, but let me re­
mind you again that it is in proof in this case that 
the defendant held this property for the purpose of 
manufacture; they did not hold it simply for the 
purpose of removing fixtures. While they had a 
perfect right to remove the fixtures and to use a 
reasonable time for that purpose, that gave them no 

10 right to exclude the plaintiff from, the property for 
uses that were not inconsistent with that right.

“ 5. The burden is upon the plaintiff to show to 
you by a preponderance of the evidence that the de­
fendant took more than a reasonable time in which 
to remove these fixtures.” Gentlemen, all the bur­
den is upon the plaintiff in every case to establish by 
a preponderance of evidence every fact essential to 
recovery. How does the 12th differ from the second!

20
Mr. Bleakly: The first, you mean!

The Court: Yes.

Mr. Bleakly: That is not important. I think you 
have charged that.

The Court: Gentlemen, the twenty-first request: 
“ There could be no wilful holding over while the 

30 right of the defendant was doubtful in point of 
law.” I suppose that would be true if in point of 
fact the right was in doubt, there would, be neces­
sarily a basis for an honest belief.

Gentlemen, in the twenty-seventh request I am 
asked to say to you that the action in the District 
Court and in the Supreme Court were not conclusive
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of the present issue. That in substance is the request.
1 don’t think I have dealt with that and I now say 
that is a fact. Otherwise, they are charged, I think, 
as fully as I feel called upon to do.

Gentlemen, certain pictures were put in evidence 
in this case, as I recall they were put in by the con­
sent of both sides; afterward objection was made 
when one side felt that it ought not to have agreed 
to it, but I do not understand that courts can predi­
cate action on that. But I am asked to say to you 10 
that those photographs are not relevant in this case 
as sustaining any basis of recovery. This action is 
not for the condition of the property at all; it is for 
the one thing that the Court has already called your 
attention to, namely, the penalty for holding over 
unlawfully, if such it were. The Court did Concede 
that these pictures had a possible relevancy upon 
the claim of the defendant as to their occupancy of 
this property, that they had occupied it for the 
greater part of the nioiith of December for the pur- 90 
pose of putting it in repair, and for that reason the 
Court admitted it, with the additional reason that it 
was consented to by the defendant. But it does not 
establish anything, gentlemen, as to the measure of 
liability or the right of liability in this case.

Well, gentlemen, I don’t know what else there is: 
You may take the case. .

30
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PLAINTIFF’S EXCEPTIONS.

Mr. Wescott: I would like to ask whether all our 
requests to charge were refused by your Honor ?

The Court: All except the last one, I think.

Mr. W escott: There w ere som e th at I gave you to-
10 day-

The C ou rt: I d o n ’t th ink  1 received  those as com ­
in g  in tim e; n oth in g  excep t requests th at are handed  
up before the argum ent are receivable.

Mr. Wescott: Well, the others all rose out of the 
argument.

The Court: Let me glance over them. Yes, I told 
2q you I would look at them, but would not receive 
u them as requests. Judge Wescott, in these requests 

I think I have dealt already'with No. 14, which 
restricts the rights of the tenant to the reasonable 
necessities of the removal. The others I cannot as­
sent to with possibly the exception of the eighth. 
Well, I will deny them.

Mr. Wescott: I want an exception noted to the 
Court’s refusal to charge the requests of the plain-

The Court : " In  order to get th at you  have to take  
an exception  to each and every  one. You d o n ’t have  
to enum erate them , understand, ju st m ake vour ex ­
ception  ap p ly  to each and every  one, so th at each  
d istin ct leg a l p roposition  is  presented.
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Mr. Wescott: I take an exception to each and 
every request.

I also take an exception to wliat the Court said 
about the acquiescence of the plaintiff in the tenant’s 
holding the premises in question.

Also to what your Honor said with reference to 
the belief that the defendant had concerning his 
right to hold.

Also what your Honor said about the defendant’s 
right to hold outside of his belief that he had a right jq 
to hold.

Also to what your Honor said about the extension 
of time by agents and officers of the plaintiff com­
pany.

Also to what your Honor said with reference to 
the payment of taxes b}r the tenant and its relation 
to the controversy.

Also to what your Honor said with reference to the 
efficacy of a notice served in this case.

Also an exception to leaving the question of rea- 2q 
sonable time to the jury.

Also an exception to the charge of the twenty-first 
request of the defendant on the subject of doubt as 
arising from the proceedings in the District Court.

Also an exception to the affirmance of the twenty- 
seventh request of the defendant.

Also an exception to what the Court said about 
the relevancy of the photographs offered in evi­
dence. Our legal position in reference to each one of 
these exceptions was fully argued not only to the - q 
Court but to the jury, and hence I won’t elaborate 
on the record the grounds on which those exceptions 
are taken.

Mr. Weaver: The plaintiff also excepts to what 
the Court said about the defendants keeping posses-
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sion consciously and knowing that the legal right 
existed.

Also to what the Court said as follows: “ If they, 
the defendant, believed they had a right to remain, 
then there was no cause of action. ’ ’

Also to what the Court said in respect to while 
the law was in doubt there would be a basis for an 
honest belief.

The Court: Note the exceptions.

PLAINTIFF’S REQUESTS REFUSED.

1. The right of the defendant in this case to hold 
the premises in question after the 30th day of June, 
1916, was finally settled in favor of the plaintiff and

20 against the defendant in the District Court. The 
same defence to the present suit, having been set up, 
if you so find, in the District Court case, the finding 
of the Court in the latter case finally settled the de­
fence in the present case and the defendant is bound 
thereby.

2. The contract between the parties is in writ­
ing and under seal. It provides that the term of the 
defendant must end on the 30th day of June, 1916.

30 It also provides that, the defendant “ shall have the 
right at the termination of the lease, to remove all 
fixtures erected by it or by the Welsbach Light Com­
pany during the occupation of said premises. ’ ’ This 
does not mean that after the 30th day of June, 1916, 
the defendant should have liberty to remove its fix­
tures. It was obliged to remove its fixtures at the
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termination of thé lease. A written contract cannot 
be changed by parole. It can only be changed where 
its terms are ambiguous and uncertain, in which case 
oral testimony mày be used to explain the meaning 
of the terms of the contract. That is now the case 
here. In the second place it can be changed by an 
agreement between the parties. In this case there 
was no agreement between the parties to change the 
written contract. Therefore the parties are bound 
by the terms of that contract. 10

3. An illegal act is a wrongful act. If the party 
committing an illegal act is conscious thereof and 
understands the import of the same, he commits that 
act wilfully. In this case the plaintiff had given 
several written notices to vacate the premises at the 
termination of the lease. The defendant did not 
vacate. Thereupon the plaintiff brought proceedings 
in the District Court to oust the defendant. Those 
proceedings were successful. Therefore the defend- £q 
ant knew from two sources, namely; first, written 
notice from the plaintiff; second, by decision of the 
District Court that it was illegally holding over. 
The defendant then reviewed a part of the District 
Court proceedings in the Supreme Court and was 
there defeated, and, therefore, from the decision of 
the Supreme Court knew that it was unlawfully 
holding over. Finally the defendant appealed from 
the decision of the Supreme Court to the Court of 
Errors and Appeals, and thereafter voluntarily 
abandoned its appeal. Therefore, you are instructed
as a matter, of law that the defendant wilfully held 
the premises contrary to the terms of the agreement 
and the demands in writing of the plaintiff.

4. The term “ wilful,” as used in our statute, 
does not involve a moral question. If a tenant holds
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over knowingly after the termination of his lease, 
that holding over imports wilfulness. The legis­
lature of New Jersey, in such case, has imposed a 
penalty for such wilful holding over. In this case 
you are instructed that the defendant’s holding over 
was wilful and therefore your verdict must be for. the 
plaintiff.

7. The lease between the plaintiff and defendant 
10 provided that, upon the termination thereof, the de­

fendant should turn the property over in good condi­
tion. Tho defendant, therefore, had no right: to hold 
the premises leased any length of time, in order to 
make improvements and repairs that the lease pro­
vided should be made at the termination thereof. 
You may, therefore, dismiss that fact from your con­
sideration in examining the defendant’s justifica­
tion for holding over.

20 8. I f  you should  believe, from  the evidence, that
the defendant held  the dem ised  prem ises for any  
other than the honest purpose o f rem oving fixtures, 

~you w ould  be ju stified  in  finding th at th ey  did  not 
hold  over in  good fa ith .

9. There is no legitimate evidence in the case 
from which you can infer that the parties, even by 
implication, entered into an indeterminate term. 
There is no legitimate evidence "from which the jury 

3 0  may infer that the parties entered into any other 
contract than that which ended on the thirtieth day 
of June, nineteen hundred and sixteen. Consequent­
ly, you would not be justified in inferring that the 
defendant held over by virtue of any contract be­
tween the parties.
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10. If you believe that the defendant held over 
for the purpose of using ¡the plaintiff’s property for 
manufacturing, then the defendant did not hold over 
in good faith and your verdict should be for the 
plaintiff.

11. Whatever may have been said by Mr. Bleakly 
to Mr. Weaver, or by him to Mr. Bleakly, or what­
ever may have been said by Mr. Bleakly to Mr. 
David S. B. Chew or Samuel Chew or Mr. Scott, or 
by them to him, could have no binding effect on thé 10 
plaintiff, nor could such conversations, by implica­
tion, change the terms of the lease, nor could such 
conversations, impliedly or otherwise, constitute a 
new contract between the parties.

12. A lease is a contract, and it must arise from 
the meeting of the minds of the parties thereto, 
either by direct terms or by implication. But it is 
essential that the minds of the parties should meet 
in order to constitute a contract between them. In 
this case, neither Mr. Weaver, nor Mr. David S. B. 
Chew, nor Samuel Chew nor Mr. Scott, had the au­
thority or power to bind the plaintiff and make its 
mind meet that of the defendant and thus constitute 
a contract, either directly or by implication.

20

13. If the jury believes that the defendant held 
possession of the leasehold in this case, for manu­
facturing purposes, then your verdict should be for 
the plaintiff.

14. While it may be true, in some cases, that a 30 
tenant may have a reasonable opportunity, and may 
remove goods, without becoming a trespasser, no 
tenant, after the termination of his, her or its lease, 
can hold possession of the property to the exclusion
of the landlord for the purpose of removing goods 
without becoming a trespasser. Therefore, your 
verdict in this case must be for the plaintiff.



282 E x h ib its

EXHIBIT Dl.

Cable Address
“ Welsbach” Philadelphia
Lieber Western Union or A B C. Code

BeU-Gloucester 166 and 167 
Telephones Keystone-Main 3880 3881 & 1539

Eastern-Gloucester 59
10 Shield

Sidney Mason,
President, N 

Welsbach Company 
Gloucester City, N. J.

December 30, 1916 
To the Ancona Printing Company,

Philadelphia, Penna,
Gentlemen:

We herewith hand you the keys for the property
20 of the Ancona Printing Company, at Gloucester City, 

New Jersey, heretofore occupied by us, and we here­
with deliver to you possession of said premises.

We also herewith hand you in cash the sum of 
Five Thousand Dollars, ($5000.00), for rental of 
said premises from July 1, 1916, to date, and here­
by notify you that all taxes against said premises and 
charges for water or gas used upon said premises 
have been paid by us.

Very truly yours,
30 Welsbach Company

By Sidney Mason 
President 

J. W. Devlin 
Treasurer

T. W. Maclary
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EXHIBIT 1)2.

Edwin G. C. Bleakly Telephones
Henry F. Stockwell Bell-392 and 393

Keystone-387
Bleakly & Stockwell ~
Counsellors at Law 
317 Market Street 

Camden, N. J. .
June 30, 1916. 10

S. B. Scott, Esq.,
826 Commercial Trust Building,

Philadelphia, Pa.
Dear Sir:

In re A n con a  P r in tin g  C om pany.
I received your letter of this date just before I 

was about to take the train to the shore and I will 
not be back until Monday. I will come over and see 
you Monday between eleven and twelve o’clock.

Very truly yours, 20
E. G. C. Bleakly.

EGCB-IS

EXHIBIT D3.

Check-Voucher .
This check-voucher when properly endorsed is a re­

ceipt in full settlement for invoices as listed 30 
below

Check No. 15140 Voucher No. 9389
Shield

Welsbach Company
Gloucester City, New Jersey, Sep 29 1916
Pay to the order of Ancona Printing Co., $2,500.00
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Commercial Trust Bldg., Phila. Pa. 
Two Thousand Five Hundred Dollars 

Countersigned
I. W. Morris

To
First National Bank Welsbach Company
Philadelphia Pa. I. W. Morris J. W. Devlin 

Member of Finance Committee Treasurer 
This check void is detached from voucher

10 1916*
Sept. 30 $2,500.00* — In Full Settlement Of Rent

For Quarter Ending Sept. 30, 
1916 For Premises Known As 
The Ancona Print Works, Ly­
ing Between Ellis St. And The 
Delaware River, Between The 
Land Formerly Of The Glou­
cester Mfg. Co., And Mercer 
St. In Gloucester City, N. J . ;

20 And Also A Tract Of Land
Beginning At The Southwest 
Corner Of King And Essex 
Sts., Thence Southwardly 
Fronting On King St. 180 
Feet And Extending West- 
wardly Between Parallel 
Lines of That Width 128 Feet 
More Or Less To Ellis St. In 
Gloucester City, N. J.

30 Written across face of voucher in red ink.
Ancona Printing Co refused to accept check 

Same returned & cancelled & credit entry made 
Oct 3-1916

E M
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EXHIBIT PL

This Agreement made this Twenty-sixth day of 
September A. D. 1904, between the Ancona Printing 
Company, of Gloucester, New Jersey, party of the 
first part, and the Welsbaeh Company, a corporation 
organized under the laws of the State of New Jersey, 
party of the second part, Witnesseth That:

1. The party of the first part doth hereby let unto 10 
the party of the second part for the term, commenc­
ing March first 1905 and ending upon the thirtieth 
day of June 1915, at the rental of Six thousand five 
hundred dollars ($6,500.) per annum, payable 
quarterly, the first quarterly payment thereof to be 
made on the first day of June A. I). 1905, and pay­
ment of all taxes properly assessed and levied upon 
the premises herein leased, the premises known as the 
Ancona Print Works, lying between Ellis Street and 
the Delaware River and between the land of the 20 
Gloucester Manufacturing Company and Mercer 
Street, in Gloucester City, State of New Jersey, be­
ing the same premises which were let by the Ancona 
Printing Company, party of the first part hereto, to 
the Welsbaeh Light Company by agreement of lease 
dated the Twenty-eighth day of February, 1895; 
provided, however, and it is expressly understood 
and agreed that the party of the second part may 
terminate this lease on June Thirtieth 1910, by giv­
ing to the party of the first part notice in writing, 30 
six ,(6) months prior to June Thirtieth 1910, stating 
that the party of the second part elects to terminate 
the lease on June Thirtieth 1910, and in the event 
of such election and notice to terminate this lease, 
the same shall be on that date, viz: June Thirtieth 
1910, terminated.
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2. The party of the second part hereby agrees that 
it will pay said rent to said party of the first part 
on the days and in the manner specified in this lease, 
and. that it will not assign this lease nor underlet 
the said premises or any part thereof, nor use or 
occupy the same other than for the purpose of its 
business without the written consent of the said 
party of the first part had and obtained (excepting 
however, that the lease of said premises, or any part

10 thereof may be assigned, or these premises or any 
part thereof, sub-let to any company or companies 
which may be controlled by the party of the second 
part by lease, by operating agreement, by ownership 
of a majority of the capital stock thereof or other­
wise, provided that such assignment of sub-letting 
shall not be construed as lessening, imparing or 
abrogating any of the obligations to the party of the 
first part assumed by the party of the second part 
under the terms hereof); and the party of the second

20 part shall and will during the continuance of this 
lease, kbep and at the termination hereof deliver up 
the said premises in as good order and repair as of 
the day of the date hereof, reasonable wear and tear, 
acts of God and public enemies and accidents by fire 
excepted.

3. It is hereby agreed that in case said premises 
become untenantable by reason of fire, the elements, 
or other unavoidable casualty and shall not on that 
account be occupied or used by the party of the

30 second part, no rent shall be payable for the time 
the premises are not in use or occupied, and the ten­
ant shall have the right, if it so desires, to declare 
the lease terminated. On the event of such termin­
ation, no rent shall be payable for the period sub­
sequent to the date of the termination, but it is ex­
pressly understood that the untenantable condition
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of the property shall not be by reason of the neglect 
of the party of the second part in not keeping the 
property in proper repair and condition; it being 
understood, anything in this lease to the contrary 
notwithstanding,, that the lessee hereunder shall ob­
serve, and keep the roofs, the glazing, buildings and 
premises in proper repair, including the necessary 
painting, in order to properly preserve the same.

4. The party of the second part further agrees 
that it will make and pay for all repairs to the prem- 10 
ises hereby leased, during the term of this lease, 
which shall be necessary for the purpose of the busi­
ness of the said party of the second part and for 
keeping the property in proper repair and condition; 
arid the said party of the first part agrees that the 
said party of the second part shall be at liberty to 
make any and all changes in the premises, buildings, 
fixtures, &c., doing no material damage to the prop­
erty, which shall seem to it desirable or necessary 
for the convenience or necessity of its business, and 20 
shall have the right at the termination of the lease,
to remove all fixtures, erected by it or by the Wels- 
bach Light Company during the occupation of said 
premises by either of said parties, whether during 
the term of this lease or any previous lease, includ­
ing therein the gas works, holders and appurtenances 
&c_, provided, however, that any and all buildings 
that may be erected by the party of the second part 
shall be and become the property of the party of the 
first part hereto. 30

5. The party of the second part further agrees 
that it will pay all water rents for water used by it 
on the hereby demised premises and will pay for all 
gas consumed by it during the continuance of this 
lease and after that time until it has procured the 
same to be stopped by the proper authorities.
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6. Said party of the second part agrees that if the 

rent shall remain unpaid on any day on which the 
same ought to be paid, that the party of the first part 
may enter the premises and proceed by distress and 
sale of the. goods there found to recover the rent 
and all costs and officers commissions, and said party 
of the second part further agrees that all goods in 
said premises and for thirty (30) days after re­
moval shall be liable for distress for rent, and it

10 hereby waives all right to the benefit of any law now 
made or hereafter to be made exempting personal 
property from levy and sale for arrears in rent.

7. It is mutually understood and agreed that if any 
rent shall be due and unpaid, or if default shall be 
made by the lessee i^ its covenants to pay all taxes 
properly assessed and levied upon the premises here­
by leased, as the same become payable, and to pay 
all water rents for water used by the lessee on the 
hereby demised premises, and to pay all gas con-

20 sumed by the lessee during the continuance of this 
lease, and after that time, until it has procured the 
same to be stopped by the proper authorities, then 
and in any of such events, it shall be lawful for the 
lessor to re-enter the said premises and the same 
to have again, to repossess and enjoy.

8. It is stipulated and agreed by and between the 
parties hereto, that in the event of the rate of insur­
ance on the property of the lessor, herein leased, be­
ing increased during the period of this lease, beyond

30 the rate of twenty cents per hundred dollars (by 
reason of the business conducted thereon or therein, 
whereby the risks shall be deemed more hazardous), 
then and in that event any such increase in the rate 
of insurance, required (by the Factory Insurance 
Association of Hartford), to be paid by the lessor, 
shall be paid by the lessee to the lessor, in addition
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to the payments hereinbefore stipulated to be made 
by the lessee.

9. It is further understood and agreed that the 
lessor by its representative, shall have the right to 
inspect, the property herein leased semi-annually, 
upon notice in writing in advance thereof, to the 
Superintendent in charge of the leased property.

10. It is hereby agteed between the parties here­
to, that all the rights and liabilities herein given to 
or imposed upon either of the parties hereto, shall 
extend to the successors and assigns of such party.

In Witness Whereof, the parties hereto have duly 
executed these presents the day and year aforesaid.

Ancona Printing Company 
by Henry B. Chew, President

(Seal)
Attest:

David D. B. Chew,
Secretary.

Signed, sealed and delivered in the presence of 
Samuel Chew 
James E. Hays

Welsbach Company 
by Sidney Mason,

President
(Seal)

Attest:
James Ball, 

Ass’t Secretary.
Signed, sealed and delivered in the presence of 

E. MacMorris 
W. ft. Gueldn, Jr.

10

20

30
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EXHIBIT P2.

 ̂Supplemental Lease, made and entered into this 
Fourteenth, day of March A. D. Nineteen hundred 
and live, by and between the Ancona Printing Com­
pany of the one part, and the Welsbach Company of 
£he other part, Witnesseth:

That the Ancona Printing Company for the con- 
piderafion hereinafter mentioned, to be paid as here­

in inafter stated, doth hereby lease and let to the Wels­
bach Company, its successors and assigns, the tract 
of land in Gloucester City, New Jersey, beginning at 
the southwest corner of King and Essex Streets 
thence southwardly fronting on King Street one hun­
dred and eighty feet and extending westwardly be­
tween parallel lines of that width one hundred and 
twenty-eight feet more or less to Ellis Street. To 
'Have And To Hold the same for the same period of 
/time and as fully and to the same extent as in the 
lease now existing between the parties, hereto under 
date of September 6th, 1904, subject* to the same 
terms, conditions and provisions as in said lease 
provided arid as if originally included therein.

In consideration of which the Welsbach Company 
agrees to pay to the Ancona Printing Company the 
annual rental of two hundred and fifty dollars,"pay­
able quarterly at the time and times as in the said 
lease now existing between the said parties is pro- 
vided, and to pay any taxes and assessments there- 
on as in said lease provided.

In Witness Whereof, the parties hereto have duly 
executed the same of the day and year first afore­
said.

Ancona Printing Company 
by Henry B. Chew, 

President 
(Seal)
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Attest:
David S. B. Chew, 

Secretary. 
Welsbaeh Company 

by Sidney Mason, 
President 

(Seal)
Attest:

James Ball,
Ass*t Secretary. 10 

Signed and delivered in the presence of 
Benjamin Chew 
E. MacMorris

State of New Jersey |
County of Camden J

= ̂  -3 * 20
Be It Remembered, That on this Fourteenth day of 

March in the year of our Lord nineteen hundred and 
five, before me the subscriber, a Master in Chancery 
of New Jersey, personally appeared David S. B. 
Chew, who being by me duly sworn did depose and 
say that he is the Secretary of Ancona Printing Com­
pany, the lessor in the within indenture mentioned; 
and that he well knows the corporate seal of said 
corporation, and that the seal affixed thereto is the 
proper corporate seal of said corporation, and that 30 
the same was so affixed thereto and the said inden­
ture signed and delivered by Henry B. Chew, who 
Was at the date of the execution thereof, the Presi­
dent thereof, in the presence of said deponent, as the 
voluntary act and deed of the said Company, by the 
order and direction of the Board of Directors there-
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of, and that the said deponent signed his name as 
subscribing witness.

David S. B. Chew
Sworn and subscribed before me this 14th day of 

March A. D. 1905. J

James E. Hays 
M. C. C. of N. J.

IQ State of Pennsylvania )
County of Philadelphia j

Be It Remembered, That on this 14th day of March, 
m the year of our Lord nineteen hundred and five, 
•before me the subscriber, a Notary Public in and for 
said County and State, personally appeared James 
Ball, who being by me duly sworn did depose and 
say that he is the Assistant Secretary of theWelsbach 
Company the lessees in the within indenture men­
tioned; that he well knows the corporate seal of said 

20 corporation, and that the seal affixed thereto is the 
proper corporate seal of said corporation, and that 
the same was so affixed thereto and the said indenture 
signed and delivered by Sidney Mason, who was at 
the date of the execution thereof, the President there­
of, in the presence of said deponent, as the voluntary 
act and deed of the said Company, by the order and 
direction of the Board of Directors thereof, and that 
the said deponent signed his name as subscribing 
witness.

James Ball
Sworn and subscribed before me this 14th dav of 

March, A. D. 1905.
F. H. MacMorris,

(Sjeal) Notary Public,
My Commission Expires February 12th 1909 
Prothonotary’s Certificate as to Notary Attached.



E x h ib its 293

EXHIBIT P3.

This Agreement made this 7th day of March, A. D. 
1914* between the Ancona Printing Company, a cor­
poration organized and existing under the laws of 
New Jersey, party of the first part, and the Welsbach 
Company, a corporation organized and existing 
under the laws of New Jersey, party of the second
part, 10

Witnesseth, That the party of the first part doth 
hereby extend the term of a certain lease made and 
entered into between the parties aforesaid, on the 
26th day of September A. D. 1904, recorded in the 
Register of Deeds Office in and for Camden County, 
New Jersey, in Deed Book 288, page 82, leasing cer­
tain property known as the Ancona Print Works, 
lying between Ellis Street and the Delaware River, 
between the land formerly of the Gloucester Manu­
facturing Company and Mercer Street, in Gloucester 20  
Oity, State of New Jersey, for the further term of 
one year from the 30th day of June, A. D. 1915, at 
the rental of Ten Thousand Dollars, ($10,000.00) 
per annum, payment for rent accruing during the 
month of June A. D. 1915, on the aforesaid lease, 
and supplemental lease hereinafter mentioned, 
to be made on June 30th, 1915 and payment of the 
ten thousand dollars, ($10,000.00) rent for the 
extended term of one year to be made quarterly, the 
first quarterly payment to be made on the thirtieth 30  
day of September, A. D. 1915, and payment of all 
taxes properly assessed and levied upon the premises 
herein leased, including one half of all taxes for the 
year A. D. 1916, all other terms, covenants and con­
ditions to remain in the same as in the above recited 
lease and the party of the second part hereby re-
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news the terms, covenants and conditions of the said 
above recited lease and agrees to be bound thereby 
for the extended term herein mentioned.

In consideration of the execution by the party of 
the second part of this lease, and the payment by 
the party of the second part of all taxes properly, 
assessed and levied upon the premises hereinafter 
mentioned, the party of the first part also extends 
a certain supplemental lease made between the 

10 parties hereto, the 14th day of March, A. D. 1905, 
recorded in the Register of Deeds Office in and for 
Camden County, New Jersey, in Deed Book 292, 
page 544, whereby the party of the first part hereto 
leased to the party of the second part, a tract of 
land in Gloucester City, New Jersey, beginning at 
the Southwest Corner of King and Essex Streets, 
thence Southwardly, fronting on King Street, one 
hundred and eighty feet (180') and extending West- 
wardly, between parallel lines of that width, one hun- 

20 dred and twenty-eight feet (128') more or less to 
Ellis Street, for the further term of one year from 
the 30th day of June, A. D. 1915, all the terms, con­
ditions and provisions to be the same as in said lease 
just recited, except the provision concerning the 
rental of two hundred and fifty dollars ($250.00) a 
month, which is to be void and of no effect, it being 
the intention that the ten thousand dollars ($10,000.- 
00) per annum above mentioned shall be the rental 
for both premises herein mentioned, and the party 

30 of the second part renews the terms, covenants, and 
conditions of the said last recited lease and agrees 
to be bound thereby for the extended term herein 
mentioned.
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-In witness whereof the parties hereto have duly 
executed these presents the day and year aforesaid.

Ancona Printing Company 
by Henry B. Chew, 

President 
(Seal)

Attest:
Oswald Chew, 

Secretary
Signed, sealed and delivered in the presence of 10 

David S. B. Chew
Samuel B. Scott

Welsbach Company 
by Sidney Mason,

President

A ttest:
James Ball,

Asst. Secretary.
Signed sealed, and delivered in the presence of 20

State of Pennsylvania }
County of Philadelphia ( SS‘

Be It Remembered, That on this eleventh day of 
March in the year of our Lord nineteen hundred and 
fourteen, before me the subscriber, a Master in 
Chancery of New Jersey, personally appeared Os- 30 
wald Chew, who being by me duly sworn did depose 
and say that he is the Secretary of Ancona Printing 
Company, the lessor in the within indenture men­
tioned ; that he well knows the corporate seal of said 
corporation, and that the seal affixed thereto is the 
proper corporate seal of said corporation, and that
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the same was so affixed thereto and the said inden­
ture signed and delivered by Henry B. Chew, who 
was at the date of the execution thereof, the Presi­
dent thereof, in the presence of said deponent, as the 
voluntary act and deed of the said Company, by the 
'order and direction of the Board of Directors there­
of, and that the said deponent signed his name as 
■subscribing witness.

Oswald Chew
10 Sworn and subscribed before me this eleventh day 

of March, A. D. 1914.
Martin V. Bergen, 

Master in Chancery of New Jersey

State of Pennsylvania 1 
County of Philadelphia \  ss‘

Be It Remembered, That on this 7th day of March 
20 in the year of our Lord Nineteen Hundred and four­

teen before me the subscriber, a notary public in and 
for the County of Philadelphia, personally appeared 
James Ball, who being by me duly sworn did depose 
and say that he is the Assistant Secretary of the 
Welsbaeh Company the lessees in the within inden­
ture mentioned; that he well knows the corporate 
seal of said corporation, and that the seal affixed 
thereto is the proper corporate seal of said corpo­
ration, and that the same was so affixed thereto and 

30 the said indenture signed and delivered by Sidney 
Mason, who was at the date of the execution thereof, 
the President thereof, in the presence of said de­
ponent, as the voluntary act and deed of the said 
Company, by the order and direction of the Board 
of Directors thereof, and that the said deponent 
signed his name as subscribing witness.

James Ball
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Sworn and subscribed before me this 7th day of 
March, A. D. 1914.

(Notarial) D. N. Ogden,
( Seal ) Notary Public.

Commission Expires Jan. 28, 1917.

EXHIBIT P4.

To Welsbach Company:
Take notice, that Ancona Printing Company de­

mands that Welsbach Company deliver unto Ancona 
Printing Company forthwith, the possession of the 
premises known as the Ancona Print Works, lying 
between Ellis Street and the Delaware River and be­
tween the land formerly of the Gloucester Manu­
facturing Company and Mercer Street, with the 
improvements thereon, in Gloucester City, N. J., and 
also a tract of land beginning at the Southwest 
corner of King and Essex Streets, thence South­
wardly f renting on King Street one hundred and 
eighty feet, and extending Westwardly between 
parallel lines of that width, one hundred and twenty- 
eight feet, more or less, to Ellis Street, with the 
improvements thereon, in Gloucester City, N. J. The 
right of possession of said Welsbach Company to 
said premises having expired on the thirtieth day 
of June, 1916.

Bated* July 6th, 1916.
Yours respectfully,

Ancona Printing Company, 
By Samuel B. Scott 

Secty

10

20

30

(Seal)
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EXHIBIT P5.

State of New Jersey, 1 
County of Camden, £ ss'

Samuel B. Scott, of full age, being duly sworn ac­
cording to law, on his oath says, that he is the secre- 
tary of Ancona Printing Company, a corporation of 

10 the State of New Jersey, and is the agent of the said 
corporation for the purpose of instituting proceed­
ings against Welsbach Company, to obtain posses­
sion of premises hereinafter mentioned; that Ancona 
Printing Company is the owner of the premises 
known as Ancona Print Works, lying between Ellis 
Street and the Delaware River and between land 
formerly of the Gloucester Manufacturing Company 
and Mercer Street, with the improvements thereon, 
in Gloucester City, New Jersey, and is also the owner 

20 of a tract of land beginning at the southwest corner 
of King and Essex Streets, thence southwardly 
fronting on King Street one hundred and eighty feet 
and extending westwardly between parallel line of 
that width one hundred and twenty-eight feet more 
or less to Ellis Street, with the improvements there­
on, in Gloucester City, New Jersey, that Welsbach 
Company, a corporation of the State of New Jersey, 
is now in possession of said premises by virtue of 
an agreement made on the seventh day of March,

0 1914, between Ancona Printing Company and Wels­
bach Company, whereby Ancona Printing Company 
let and rented said premises Welsbach Company, 
for the term of one year, from the 30th day of June,* 
1915, to the 30th day of June, 1916, for the rental of 
ten thousand dollars per annum, to be paid in 
quarterly payments, the first quarterly payment to be
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made on the 30th day of September, 1915, 
and the further payment of all taxes properly 
assessed and levied upon the premises thereby leased, 
including one-half of all taxes for the year 1916; that 
the agreement made on the seventh day of March, 
1914, above mentioned, is an extension of a certain 
lease made and entered into between the parties 
aforesaid on the 26th day of September, 1904, and 
of record in the Office of the Register of Deeds in and 
for the County of Camden, at Camden, New Jersey, 10 
in Deed Book 288, page 82, etc.; and is also an ex­
tension of a certain supplemental lease made between 
the parties aforesaid, dated the 14th day of March, 
1905, and recorded in the office aforesaid in Deed 
Book 292, page 544, etc.; that on the 13th day of 
June, 1916, deponent served notice in writing upon 
Sidney Mason, president of Welsbach Company, by 
registered mail, requiring said Welsbach Com­
pany to vacate and deliver possession of the above- 
mentioned premises to Ancona Printing Company 20 
at the expiration of the term, as provided in said 
lease or agreement, a true copy of which notice is 
annexed to this affidavit; that thereafter, on the 7th 
day of July, 1916, deponent caused to be served a 
notice upon Sidney Mason, president of the Wels­
bach Company, personally, requiring the said Wels­
bach Company to deliver possession of said prem­
ises to Ancona Printing Company forthwith, a true 
copy of which notice is annexed to this affidavit; that 
the right of possession of said premises of the said 30 
Welsbach Company expired on the 30th day of June, 
1916, but that nevertheless the said Welsbach Com­
pany still holds over and continues in possession of 
said premises up to the present time.

Samuel B. Scott.
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Sworn to and subscribed before me this 13th day
of July, 1916.

Ralph N. Kellum,
Master in Chancery of New Jersey.

June 13th, 1916.
Mr. Sidney Mason, President,

The Welsbach Company,
Gloucestèr City, N. J.

10 Dear Sir: Pursuant to your conversation with me 
on June 7th, I reported the same to the officers of the 
Ancona Printing Company, and also to the directors, 
and have been instructed to inform you that the 
Ancona Printing Company does not desire to pur­
chase any property belonging to the Welsbach Com­
pany, and also to inform you that as two buildings of 
the Ancona Printing Company were originally sup­
plied with a sprinkler system, that the present 
sprinkler system should be allowed to remain in 

20 order to' satisfy conditions of the lease.
I was also instructed to notify you that the Ancona 

Printing Company expects that you will vacate the 
property immediately upon the expiration of the 
lease and turn it over to the Ancona Printing Com­
pany at that time in the condition required by the 
lease.

Very truly yours,
Samuel B. Scott,

SBS—M. Secretary, Ancona Printing Co.,
30

(Copy.)

To Welsbach Company:
Take notice, that Ancona Printing Company de­

mands that Welsbach Company deliver unto Ancona
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Printing Company forthwith, the possession of the 
premises known as the Ancona Print Works, lying 
between Ellis Street and the Delaware River, and be­
tween the land formerly of the Gloucester Manu­
facturing Company and Mercer Street, with the im­
provements thereon, in Gloucester City, N. J., and 
also a tract of land beginning at the Southwest 
corner of King and Essex Streets, thence South­
wardly fronting on King Street one hundred and 
eighty feet and extending Westwardly between 10 
parallel lines of that width, one hundred and twenty- 
eight feet, more or less, to Ellis Street, with the im­
provements thereon, in Gloucester City, N. J. The 
right of possession of said Welsbach Company to 
said premises having expired on the thirtieth day 
of June, 1916.

Yours respectfully,
Ancona Printing Company.

By Samuel B. Scott,
(Seal). Secretary. 20

Dated, July 6th, 1916.

County of Camden, )
State of New Jersey, ) SS‘

R oy M. Snyder, being  duly  sw orn according to 
law, on h is oath d eposes and says, th at on the seventh  
day of Ju ly , one thousand  nine hundred and sixteen , 30  
at the office o f the W elsbach  Com pany, in  the C ity  
o f G loucester, he served  a notice, o f which the an­
nexed  is  a true copy, upon W elsbach  Com pany, by  
d eliverin g  the sam e p erson a lly  to S id n ey  M ason, 
P re s id en t o f said  corporation.

Roy M. Snyder.
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Sw orn and subscribed to before m e th is 15th day  
o f Ju ly , 1916.

R aym ond R. D onges, 
M aster in Chancery o f N ew  Jersey .

Camden County, )
Camden City, ( SS’

10
The State of New Jersey, to any Con­

stable of Camden County. You Are Com-
L. S. manded to require Welsbach Company, in 

possession of the premises known as An­
cona Print Works, lying between Ellis 

Street and the Delaware River and between land 
formerly of the Gloucester Manufacturing Company 
and Mercer Street, with the improvements thereon, 
in Gloucester City, New Jersey, and also the tract 

20 of land beginning at the southwest corner of King 
and Essex Streets, thence southwardly fronting on 
King Street one hundred and eighty feet and extend­
ing westwardly between parallel lines of that width 
one hundred and twenty-eight feet, more or less, to 
Ellis Street, with the improvements thereon, in 
Gloucester City, New Jersey, forthwith to remove 
from the same or to show cause before the District 
.Court of the City of Camden, to be held at the Court 
Room, in the Camden County Court House, third 

30 floor, Sixth and Market Streets, in said city, on Tues­
day, .the twenty:fifth day of July, nineteen hundred 
and sixteen, at ten o’clock in the forenoon, why pos­
session of said premises should not be delivered to 
Ancona Printing Company, claiming the same.

Witness, William C. French, Esquire, Judge of 
said Court, at Camden, aforesaid, the fifteenth day of
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July, in the year of our Lord, one thousand nine hun­
dred and sixteen.

I served the within summons on Sidney Mason on 
the 17th day of July, 1916, by delivering to him a 
copy thereof.

To Edwin Hillman, Clerk of the Camden City Dis­
trict Court:

My Dear Clerk: On behalf of the defendant, Wels- 
bach Company, we demand a jury of twelve men for 
a trial of these proceedings.

July 21, 1916.

Edwin Hillman, Clerk.

John T. Wright, 
Sergeant at Arms.

10

Ancona Printing Company, 
Plaintiff, O n Landlord and 

Tenant.
Demand for Jury.

vs.
Welsbach Company, i

Defendant. ) 20

Bleakly & Stockwell, 
Attorneys for Defendant. 3U

[ e n d o r s e d ]

Filed July 21, 1916.
Edwin Hillman, Clerk.
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DISTRICT COURT VENIRE.

Camden City, ss.

The State of New Jersey, To John T. Wright, Ser­
geant at Arms of the District Court.

You Are Hereby Commanded that you cause to 
10 come before The District Court Of The City Of 

Camden, hoklen in the Camden County Court House, 
third floor, Sixth and Market Streets, in the said City 
and County, on Friday, the eighth day of Septem­
ber, 1916, at 11 o’clock in the forenoon six good and 
lawful men, being citizens of this State, above the 
age of twenty-one years and under the age of sixty- 
flve years, by whom the truth of the matter may be 
better known, and who are in no wise akin to Ancona 
Printing Co., plaintiff, and Welsbach Company, de- 

2() fendant, nor interested in the suit, to make a jury 
for the trial of the action between the parties afore­
said, because as well the said plaintiff as the said de­
fendant have put themselves on that jury. And have 
you there the names of those jurors and this writ.

Witness, William C. French, Esq., Judge of said 
Court, at Camden, aforesaid, the seventh day of 
September, in the year of our Lord one thousand nine 
hundred and sixteen.

Edwin Hillman, Clerk.
3() By virtue of the above Venire Facias, I have duly 

summoned the following lawful jurors to appear be­
fore the District Court Of The City Of Camden, at 
the time designated:
1. Robert Woolston 7.
2. E dw ard  G uyant 8.
3. William Fogg 9.
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4. Howard Mortland 10.
5. Clayton Moore 11.
6. Charles Thompson 12.

John T. Wright, Sergt. at Arms. 
Dated September 8th, 1916.

Camden, N. J., Friday, Sept. 8th, 1916.
District Court of the City of Camden,
Frank Smathers, Esq., Judge,
Edwin Hillman, Clerk.

11568—Printing Co. vs. Welsbach Co. L. & T.
Parties appeared ready for trial, jury called, 

jury sworn, counsel opened case, Sidney Mason 
sworn on part of plaintiff, Roy M. Snyder, David
S. B. Chew, sworn on part of plaintiff, two leases and 
copy of notice to quit premises offered in evidence, 
plaintiff rests; E. G. C. Bleakly, sworn on part of 
defense, letter offered in evidence for defense, letter 
offered in evidence by plaintiff, motion for directed 
verdict for plaintiff. The Court held motion in order 
to allow counsel to submit briefs, and the jury were 20 
dismissed by the Court.

DISTRICT COURT VENIRE.

Camden City, ss.

The State Of New Jersey, to John T. Wright, Ser­
geant at Arms of the District Court.

You Are Hereby Commanded that you cause to 30 
come before The District Court Of The City Of 
Camden, holden in the Camden County Court House, 
third floor, Sixth and Market Streets, in the said 
City and County, on Wednesday, the twenty-seventh 
day of September, 1916, at 10.30 o’clock in the fore­
noon, six good and lawful men, being citizens of this
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State, above the age of twenty-one years and under 
the age of sixty-five years, by whom the truth of the 
matter may be better known, and who are in no wise 
akin to Ancona Printing Co., plaintiff, and Wels- 
bach Company, defendant, nor interested in the suit, 
to make a jury for the trial of the action between the 
parties aforesaid, because as well the said plaintiff 
as the said defendant have put themselves on that 
jury. And have you there the names of those jurors 

10 and this writ.
Witness, William C. French, Esq., Judge of said 

Court, at Camden, aforesaid, the twenty-fifth day of 
September, in the year of our Lord one thousand 
nine hundred and sixteen.

Edwin Hillman, Clerk.
By Virtue of the above Venire Facias, I have duly 

summoned the following lawful jurors to appear be­
fore the District Court Of The City Of Camden, at 
the time designated:

20 1. Francis S. B. Wallen 7.
2. C harles M. F era t 8.
3. W illiam  B o ttg er 9.
4. R. R. S tew art 10.
5. Sam uel M. S hay 11.
6. H . K . O akford 12.

John  T . W righ t, Sergt. at Arm s.
D ated  Septem ber 27th, 1916.

11568.— P rin tin g  Co. vs. W elsbach  Co. L  & T.
P a rtie s  appeared  w ith  counsel ready fo r  tr ia l, ju ry  

called, ju ry  sworn, counsel opened case, lease, sup­
p lem ental lease, ex ten sion  lease, notice to quit prem ­
ises  m arked P-1, 2, 3 and 4 offered  in evidence. 
Sam uel D. Scott, S id n ey  M ason and E . 0 .  C. B leak ly
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sworn on part of defense. Samuel D. Scott recalled 
by defense. Letters offered in evidence, marked P-5,
6, 7, 8, 9 and 10. Samuel Chew, and Wm. S. B. Chew 
sworn in rebuttal, Samuel D. Scott and E. G. C. 
Bleakly recalled in sur-rebuttal, letters marked P - llr  
12, 13 and 14, offered in evidence, case closed. Coun­
sel argued case, judge charged jury, officer sworn, 
jury retired. The jury returned and announced that 
they find a verdict for plaintiff.

Adjourned, )0
Edwin Hillman,

Clerk.
I, Edwin Hillman, Clerk of the Camden City Dis­

trict Court do hereby certify that annexed hereto 
are true copies of the proceedings in the Camden 
City District Court in the matter of the Ancona 
Printing Company vs. Welsbach Company, as appear 
on the files of this office.

In Witness Whereof I have hereunto subscribed 
my name and affixed the Seal of said Court this 22nd., 20 
day of September A. D. Nineteen hundred and seven­
teen.

Edwin Hillman 
Clerk.

EXHIBIT P6.

September 24, 1915. 30
Mr. Sydney Mason, President,

Welsbach Company,
Gloucester City, N. J.

Dear S ir:
I am directed^ by the Ancona Printing Company 

to offer to the Welsbach Company an ex tension  of
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the lease for five (5) years at a rental of Fif­
teen Thousand ($15,000.) Dollars.

The property is not for sale.
Yours very truly,

Oswald Chew 
Secretary,

OC*M Ancona Printing Company.

Cable address
IQ “ Welsbach” Philadelphia

Lieber Western Union or A B C. Code
Bell-Gloucester 166 and 167 

Telephones Keystone-Main 3880 3881 & 1539
Eastern-Gloucester 59 

Welsbach Company
(Shield)
Sidney Mason,
President.

Gloucester City, N. J.
20 k* October 6, 1915.

Ancona Printing Co.
Mr. Oswald Chew, Sec’y.

Commercial Trust Bldg. Philadelphia.
Dear Mr. Chew:

Your favor of the 24th ultimo received.
If the Ancona property which we are now occupy­

ing is not for sale we are without further interest 
as new buildings are now under construction which 
make it no longer necessary for us to consider a 

30 further lease of the premises.
In letter of September 18th we invited a coun­

ter-offer of sale of the premises, but owing to the 
action we have now taken we are without interest 
in considering the purchase of the property above the 
figure of offer in our letter of June 30th last.

Should you care to reconsider same we shall be
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glad to hear from you prior to the first proximo, 
on which date we desire our offer to be considered 
withdrawn.

Yours very truly,
Sidney Mason 

President.

December 23, 1915.
Mr. Sydney Mason, President,

Welsbach Company, 10
Gloucester City, N. J.

Dear Mr. Mason:
We are in receipt of your letter of the 21st inst. 

and note that you say that you are without ac­
knowledgment or reply to your letter of October 6th.

Upon a careful re-reading of your letter above re­
ferred to, we admit we cannot see what acknowledg­
ment or reply is needed. It is, as appears to us, an 
ultimatum from you in no uncertain terms. Had we 
been ready to meet your proposal we naturally would 20 
have sent a reply. The contrary would argue that 
we did not care to meet your proposal.

As your last letter, to wit of 21st inst., makes no 
new offer, we can but reply that we have not changed 
our mind with regard to the matter.

Yours very truly,
Oswald Chew Secretary,

OC*M Ancona Printing Company.

Jan uary  22, 1916. 30
Samuel T. Bodine, Esq., -

U. G. I. Building,
Philadelphia.

Dear Mr. Bodine:
Referring to our conversation of 12th inst., I en­

close you a copy of the letter of the Ancona Printing
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Company to Mr. Sydney Mason, President of the 
Welsbaeh Company, dated September 24th, 1915.

The Company has not changed its position in the 
matter of the disposition of its property.

Yours very truly,
D S B Chew

DC*M

Cable address
10 “ Welsbaeh” Philadelphia

Lieber Western Union or A B C. Code
Bell-Gloucester 166 and 167 

Telephones Keystone-Main 3880 3881 & 1539
Eastern-Gloucester 59

(Shield)
Sidney Mason,

President.
Welsbaeh Company 
Gloucester City, N, J.

20 L. March 1, 1916.
Ancona Printing Company 

Mr. Oswald Chew, Secretary,
Commercial Trust Building,

Commercial Trust Building,
Philadelphia, Pa.

Dear Mr. Cliew:
Mr. Samuel T. Bodine, one of the Directors of 

this Company, on his return from the south, handed 
me Mr. D. S. B. Chew’s letter to him of January 22nd 

3 0  in reference to the property which this Company 
now occupies under lease from your Company. With 
this letter he enclosed a copy of a letter from you as 
Secretary of the Ancona Printing Company to this 
Company, dated September 24, 1915, and stated 
that your Company had not changed its position 
from that stated in said letter.
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In reply thereto, as new buildings are now under 
construction on land of the Camden County Land 
Company, which, upon completion, will be occupied 
by our Company, under no conditions can we con­
sider an extension of the present lease of the Ancona 
Printing Company’s property for a period of five 
years at a rental of $15,000. per annum.

Yours very truly,
Sidney Mason

President. 10

March 3, 1916.
Mr. Sydney Mason, President,

Welsbach Company,
Gloucester City, N. J.

Dear Sir:
Your letter of March first, with regard to the 

Ancona property, has been received.
We understand, therefore, that, pursuant to the 

rejection last Autumn of our offer of a five year 20 
extension of the lease, the Welsbach Company will 
vacate the premises by June 30th, and shall act 
accordingly.

Meanwhile, certain members of the board of di­
rectors will visit the Ancona property probably this 
or next week.

Yours truly,
Ancona Printing Company,

By
Samuel B. Scott 30 

Secretary pro. tern.
SBS*M
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Af ctj -, r June 13, 1916.Mr. Sidney Mason, President,
The Welsbach Company,

Gloucester City, N. J.
Dear Sir:

Pursuant to your conversation with me on June 
* , 1 reported the same to the officers of the An- 
cona Printing Company and also to the directors

10 a haV?> ^ee-n mstructed to inform you that the 
Ancona Printing Company does not desire to pur­
chase any property belonging to the Welsbach 
Company, and also to inform you that as the build­
ings of the Ancona Printing Company were origin­
ally supplied with a sprinkler system, that the 
present sprinkler system should be allowed to remain 
m order to satisfy conditions of the lease.

I was also instructed to notify you that the Ancona 
Printing Company expects that you will vacate the 

20 pi0PeiJy immediately upon the expiration of the 
lease and turn it over to the Ancona Printing Com­
pany at that time in the condition required bv the 
lease.

Very truly yours,
Q-n Samuel B. Scott

M Secretary Ancona Printing Co.

June 30, 1916.
E. G. C. Bleakley, Esq.,

JO 317 Market Street,
Camden, N. J.

Dear Sir:
I have taken up with the Directors your offer of 

twelve thousand dollars made yesterday on behalf 
of the Welsbach Company for an extension of its 
lease with the Ancona Printing Company. It seems
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strange that at this late date the matter should be 
agitated at a ll; but, as you have made the offer, I 
beg to.say that the Ancona Printing Company has 
made and will make no change from their position 
indicated in the letter of Mr. Oswald Chew, Secre­
ta ry ^ 0 Mr. Sidney Mason, President, of September 
24th, 1915, and beg to reiterate that the Ancona 
! rinting Company expects the Welsbach Company 
to vacate immediately on the expiration of the lease.

Very truly yours, j.q

Samuel B. Scott.

EXHIBIT P7.

Cable address
“ W elsb a ch ”  P h iladelphia
Lieber Western Union or A B C. Code

Bell-Gloucester 166 and 167 of) 
Telephones Keystone-Main 3880 3881 & 1539

Eastern-Gloucester 59 
Welsbach Company 
Gloucester City, N. J.

(Shield)
Sidney Mason,

P resid en t.
k* July 30, 1915.
Ancona Printing Co.

Mr. Oswald Chew, Sec’y. ™
Commercial Trust Bldg. Philadelphia.

Hear Mr. Chew:
I herewith acknowledge receipt of your favor of 

the 30th ultimo quoting resolution passed by the 
stockholders of your Company, i. e.

That the property now leased to the Welsbach
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Company be offered to them for rental for ten years 
from the expiration of the existing lease, on a slid­
ing scale, beginning at $10,000 and increasing an- 
nually by $1000.00 until it reaches $15,000, and fro^i 
then to be continued at $15,000 annually until the 
end of the term, other terms and conditions to be the 
same as now in force in the existing lease.”

This offer we cannot favorably consider either in 
respect to the terms or duration of the lease, and 

10 accordingly it is hereby declined. At my suggestion, 
under date of July 13th representatives of our re­
spective companies inspected the Ancona premises, 
at which time there was pointed out to yourself and 
representatives the many structural weaknesses and 
defects of certain buildings, namely Nos. 23, 24, 27, 
35, 36, 44 and 47, occasioned by settling of found­
ations, etc. We subsequently retained the services 
of Wm. Steele & Sons Co. whose engineers have re ­
ported on the condition and safety of the above men- 

20 tioned buildings. In brief, their report indicates that 
none of the buildings are in immediate danger or 
involve any undue risk owing to their occupancy of 
one year, but as a precautionary measure certain 
minor reinforcements of said buildings should be 
made involving an expenditure estimated at ap­
proximately $6000., and with an additional expendi­
ture on building #27 of approximately $14,000.00, 
the buildings would be deemed safe by them for a 
continued occupancy of not exceeding five years.

30 - Inasmuch as we contemplate the construction of 
piodern buildings on premises now owned by us in 
order to conduct our manufacturing efficiently and 
economically, it would seem a waste of either your 
money or our money to make the additional expendi­
ture on building #27 as your plant has served its 
usefulness so far as our requirements are concerned.
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To avoid this I am prepared to renew authorized 
offer to purchase the Ancona premises now leased 
by us for $150,000.00. The premises would serve the 
purposes of our fluid and chemical department and 
thereby relieve us of an expenditure for bulkhead­
ing and extending our own property. " >

I have had measurements taken of the Ancona 
premises, which were reported to contain a total of 
9-1/4 acres. Hence we consider the above offer a 
very full and liberal price taking into consider- ^  
ation all of the conditions involving our present oc­
cupancy of the premises.

Should this offer not be accepted, we are prepared 
to consider a renewal of our lease for a further 
period of not exceeding three years, in which we 
would require that provisions be made to place the 
buildings in a safe condition for our occupancy and 
use. If you should neither care to sell or make a 
short term lease we would then ask for a six months 
extension of our current lease upon terms ^0 
and conditions as now in force in order that we may 
have ample time in which to surrender and vacate 
the premises.

Yours very truly,
Sidney Mason 

President.
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EXHIBIT PI 3.
Cable address 
‘‘ Welsbach ’ ’ Philadelphia 
Lieber Western Union or A B C. Code 

Welsbaeh Company 
Broad and Arch Streets,

Philadelphia,
(Shield)
Sidney Mason,

10 P j’esident.
January 19, 1914.

Ancona Printing Co.
Mr. D. S. B. Chew,

Commercial Trust Bldg. Philadelphia, Pa.
My dear Mr. Chew:

I think a definite decision in respect to the Glouces7 
ter factory matter should in our mutual interest be 
reached without delay. To enable your Company to 
act in the matter I beg to submit in alternative form 

20 the following offers subject to your acceptance on or 
before the 31st day of January next:

A. The Welsbaeh Company will enter into an 
agreement to purchase the premises now leased, free 
and clear of all encumbrances, for $130,000.00 cash.

B. The Welsbaeh Company will enjter into an 
agreement to purchase the premises now leased, free 
and clear of all encumbrances, at a price proportion­
ate, on the basis of either frontage or acreage at

- y°ur option, to the price the Welsbaeh Company 
30 paid for the property of the Gloucester Manufactur­

ing Co., which price was $180,000.00, payable 1/3 in 
cash and the balance in a 20-year purchase money 
mortgage at the rate of 4-4/10%.

C. The Welsbaeh Company will enter into an 
agreement to purchase the premises now leased, free 
and clear of all encumbrances, at a price to be fixed
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by a rb itra to rs  as here inafter provided, payable 1/3 
in cash and the balance in a  20-year purchase money 
m ortgage a t the ra te  of 4-4/10% ; the seller and the 
buyer each to appoint one a rb itra to r  and to be bound 
by the price agreed to by them. In  event of th e ir ' 
fa ilure  to agree to a price w ithin th irty  days, they 
are to select a th ird  arb itra to r, and in event of their 
inability  to select a th ird  a rb itra to r  w ithin ten days, 
then and in th a t event, upon application of either the 
buyer or the seller, the appointm ent of the th ird  10 
a rb itra to r  is to be vested in the Chancellor or Vice- 
Chancellor of the S tate of New Jersey , whose ap ­
pointm ent shall be final and binding, and the deci­
sion of the three a rb itra to rs  thus selected shall es­
tablish the price to be paid  hereunder.

The agreem ent made under any one of the above 
offers to provide th a t settlem ent is to be made in ac­
cordance with the term s of the accepted offer on June 
30th, 1915, the date of term ination of the present 
lease. 20

In  event of your unwillingness to accept any one 
of the alternative offers herein proposed, we in th a t 
event will accept an extension of the present lease 
fo r a fu rth er term  of one year under the same term s 
and conditions as the present lease a t a ren ta l of not 
exceeding $10,000.00, vacating the prem ises upon 
expiration thereof.

Yours very  tru ly ,
W elsbach  C om pany  

B y  S id n ey  M ason, 30  
P resid en t.
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E X H IB IT  P14.

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Carp. Shop S. 0 . No. 17617 D ate 12/8/16

S ta rted  F inished 12-1916 Shipping 
10 Stock 0 . No.

Tin Shop
D escription

Installing  A pparatus In  Bldg. #  28 
Bid # 3 6  Nov 1917

Charge P lan t Moving & Inst. Expense—644.76

(H ere Follows Sundry Item s)

Form  370. 2M 8 15
20 M aintenance-Repair-Special

Shop O rder Costs
Shop Shipping S. O. No. 17088 D ate 1/28/16

S tarted  , F inished 12-1916 Shipping
Stock O. No.

D escription
Moving Stock F rom  Old Building To New 
V acating This Building As P e r  O rders From  
Mr. Rogers

30 Charge P lan t Moving & Inst. Expense—2383.47

(H ere Follows Sundry Item s)

Form  370. 2M 8 15
M aintenance-Repair-Special 

Shop O rder Costs
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Shop C arpenter S. 0 . No. 17113 D ate 2/26/16

S ta rted  Finished 12-1916 Shipping
Stock 0 . No.

D escription
H anging Shafting In  New Buildings (P ap er 
Box Tube Room)

Charge P lan t Moving & Inst. E x  2112.16

(H ere Follows Sundry Item s) 10

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Tin Shop S. 0 . No. 17562 D ate 11/3/16

S tarted  F inished 12-1916 Shipping
Stock 0 ! No.

D escription
In sta ll T em porary G asoline A lum ination  in  20  
H all & S ta irw ay  N ew  P lan t  

C harge P la n t M oving & In sta lla tio n —57.10

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Tin Shop S. 0 . No. 17583 D ate 11/20/16

-------------- ------ 30
S ta rted  F inished 12-1916 Shipping

Stock 0 . No.
D escription

Salvage # 1  P lan t 
Charge Conditioning P lan t # 1

(H ere Follows Sundry Item s)
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Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop S. 0 . No. 17527 D ate 10/11/16

S tarted  Finished 12-1916 Shipping
Stock 0 . No.

D escription
Moving The F luid Factory  

|Q Charge P lan t Moving & Inst. Exp. 7140.34

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. O. No. 17528 D ate 10/11/16

S tarted  F inished 12-1916 Shipping
Stock 0 . No.

20 D escrip tion
Moving Pow er Equipm ent F rom  P lan t # 1  

Charge P lan t Moving & Inst. Expense 35.94

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter Shop S. 0 . No. 17548 Date 10/25/16

30 S tarted  F inished 12-1916 Shipping
Stock O. No.

D escription
Moving Photo Studio To And F ittin g  Up In  
New Plant.

Charge 'P lan t Moving & Installa tion  Ex. 55.19

(H ere Follows Sundry Item s)
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3'orm 370. 2M 316
M aintenance-Repair-Speeial 

Shop O rder Costs
Shop F lu id  F acto ry  S. 0 . No. 17549 D ate 10/25/16

S ta rted  Finished 12-1916 Shipping
Stock 0 . No.

D escription
Installing  M achinery In  The New Collodion House 
Charge P lan t Moving & Inst. Expense 197.71 10

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. O. No. 17457 D ate 9 /1/16
;— 1--------------------------------------------- =-----------;------------------- -— -  20
S tarted  F inished 12-1916 Shipping

Stock O. No.
D escription

Salvaging M achinery In  P lan t # 1  
620 stores 121.49 
Scrap & Salvage 2.79 

Charge Conditioning P lan t # 1  2504.40

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. O. No. 17429 D ate 8/18/16
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S tarted  F inished 12-1916 Shipping
Stock’ 0 . No. 

Tin Shop
D escription

Moving Alcohol Still & Connecting 
C harge P lan t Moving & Inst. Expense 594.43

(H ere Follows Sundry Item s)

10 ~  *
Form  370. 2M 3 16

M aintenance-R epair-S  peciai 
Shop O rder Costs

Shop C arpenter S. 0 . No. 17435 D ate 8/21/16

S tarted  F inished 12-1916 Shipping
Stock 0 . No.

D escrip tion
Cleaning A nd R epairing F acto ry  # 1  F o r 

20 V acating Mov. P lan t & Inst.
C harge Conditioning P lan t # 1  1095.09

. (H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17364 D ate 7/6/16

S tarted  Finished 12-1916 Shipping
Stock 0 . No.

D escription
Moving Ammonia Concentrator To P lan t # 2  
New Building (not S tee le’s Bid.).

Charge P lan t Moving & Installa tion  Expense 300.24



Exhibits 323

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17276 D ate 5/31/16

S tarted  F inished 12-1916 Shipping 10
Stock 0 . No.

D escription
Running Service W ater Line To New Factory  

C harge P lan t Moving & Installa tion  Ex. 276.85

(H ere Follows Sundry Item s)

Form  370. 2M 3 16 20
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17255 D ate 5/26/16

S tarted  F inished 12-1916 Shipping
Stock O. No.

Carp.
Tin

Description
Installa tion  And R epairs To Equipm ent C. E. 30 
Z., C ar L ight And R ag Dept. # 3 — Second 
F loor

Charge P lan t Moving & Inst. E x  651.02



324 Exhibits

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17256 D ate 5/26/16

10 S tarted  Finished 12-1916 Shipping
Stock 0 . No. 

Carp.
Tin

D escription
Installa tion  And R epairs To Equipm ent 
K nitting  Dept.— T hird  F loor 

Charge P lan t Moving & Inst. Expense 1130.74

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17257 Date 5/26/16

S tarted  Finished 12-1916 Shipping
Stock 0 . No.

30 Carp.
Tin

D escription
Installa tion  And R epairs To Equipm ent 
W ashing D ept—T hird  Floor 

Charge P lan t Moving & Installa tion  Ex. 1146.84
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(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17258 D ate 5/26/16

S tarted  F inished 12-1916 Shipping 10
Stock 0 . No.

Carp.
Tin

D escription
Installa tion  A nd R epairs To Equipm ent 
Cutting & D rying D ept.—T h ird  F loor 

Charge P lan t Moving & Installa tion  Ex. 511.49

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17259 Date 5/26/16

S ta rted  F inished 12-1916 Shipping
Stock 0 . No.

Carp. 30 
Tin

D escription
Installa tion  A nd R epairs To Equipm ent S a tu r­

ating Dept.—T hird  F loor 
Charge P lan t Moving & Inst. Expense 1664.23

New Jersey S tate Library
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(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17260 D ate 5/26/1.6

10 S tarted  F inished 12-1916 Shipping
Stock 0 . No. 

Carp.
Tin

D escription
.Installation A nd R epairs To Equipm ent F ix ­
ing Dept.—T hird  F loor

C harge P lan t Moving & Installa tion  Expense 128.89 

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17261 D ate 5/26/16

S ta rted  F inished 12-1916 Shipping
Stock 0 . No.

30  Carp.
Tin

D escription
Insta lla tion  And R epairs To Equipm ent 
Trim m ing Dept.— T hird  F loor 

Charge P lan t Moving & Inst. Expense 2.77
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(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17263 D ate 5/26/16

S tarted  F inished 12-1916 Shipping 10
Stock 0  No.

Carp.
Tin

D escription
Installa tion  And R epairs To Equipm ent In ­
verted  Packing—T hird  F loor 

Charge P lan t Moving & Installa tion  Ex. 760.46

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17265 Date 5/26/16

S tarted  F inished 12-1916 Shipping f
Stock O. No.

Carp. 30: 
Tin

D escription
Installa tion  A nd R epairs To Equipm ent U p­
righ t H ardening  Room—T hird  F loor 

Charge P lan t Moving & Installa tion  Expense 1729.60



828 Exhibits

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Speeial 

Shop O rder Costs
Shop Mechanical S, 0 . No. 17266 D ate 5/20/16

10 S tarted  F inished 12-1916 Shipping
Stock 0 . No. 

Carp.
Tin

D escription
Installa tion  A nd R epairs To Equipm ent U p­
righ t Sewing D ept—T hird  F loor 

Charge P lan t Moving & Inst. Ex. 255.40

(H ere Follows Sundry Item s)
20

Form  370. 2M 316
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17267 D ate 5/26/16

S ta rted  Finished 12-1916. Shipping
Stock 0 . No.

3 0  Carp.
Tin

D escription
Installa tion  And R epairs To Equipm ent In ­
verted  Sewing D ept—T hird  F loor 

Charge P lan t Moving & Installation  Ex. 242.72
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(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpen ter S. 0 . No. 17227 D ate 5/13/16

S tarted  Finished 12-1916 Shipping iq
Stock 0 . No. 
mechanical

D escription
Installing  M achinery In  P ap er Box Shop 
Building # 4  F actory  2 Tube & Label 
Rooms.

Charge P lan t Moving & Inst. Expense 5.01

(H ere Follows Sundry Item s)
20

Form  370. 2M 316
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpen ter S. O. No. 17225 D ate 5/12/16

S tarted  Finished 12-1916 Shipping
Stock 0 . No.

Tin 30
D escription

E lectric Equipm ent F o r  P ap er Box Shop 
Charge P lan t Moving & Inst. Expense 442.44
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(H ere Follows Sundry Item s)

Form  370. 2M 316
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17224 D ate 5/12/16

S ta rted  Finished 12-1916 Shipping:
^  Stock 0 . No.

D escription
T em porary W iring F o r Public Service Pow er 

Charge P lan t Moving & Inst. Expense 279.74

(H ere Follows Sundry Item s)

Forni370, 2M 3 16
Maintenance-Repair-Special 

20 Shop Order Costs
Shop C arpenter S. 0 . No.17225 D ate 5/11/16

S tarted  F inished 12-1916 Shipping
Stock ,0 . No.

D escription
General Blacksmitliing W ork 

Charge P lan t Moving & Inst. Exp. 132.41

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
Maintenance-Repair-Special 

Shop Order Costs
Shop C arpenter S. 0 . No. 17210 D ate 5/8/16
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S tarted  F inished 12-1916 Shipping
Stock 0 . No.

D escription
Tem porary  A. C. Installa tion  In  P lan t # 1  

Charge Moving P lap t & Inst. Expense 12.27

(H ere Follows Sundry Item s)

10
Form  370. 2M 3 16

M aintenance-Repair-Special 
Shop O rder Costs

Shop C arpenter S. 0 . No. 17204 D ate 5/5/16

S tarted  F inished 12-1916 Shipping
Stock 0 . No. 
Mechanical 

Tin
D escription 20

H anging Shafting in M antle Packing Room 
Charge P lan t Moving & Inst. Expense 519.08

(H ere Follows Sundry Item s)

F orm  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17203 D ate 5/5/16

30

S tarted  F inished 12/1916 Shipping
Stock 0 . No 
Mechanical 

Tin
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D escription .
H anging Shafting  In  P ap er Box Tube Room 
R efer to 17227

Charge P lan t Moving & Inst. Ex. 3185.95 

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
|Q Maintenance-Repair-Special

Shop Order Costs
Shop C arpenter S. 0 . No. 17237 D ate 5/20/16

S tarted  F inished 12-1916 Shipping
Stock 0 . No.

Description
W ork In  Connection W ith  R aising Tank F o r 
F luid  F actory

C harge P lan t Moving & Inst. Ex. 379.97
20 " ' — ----------------

(H ere Follows Sundry Item s)

Form  370. 2M 316
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17254 D ate 5/26/16

S ta rted  Einished 12-1916 Shipping
Stock 0 . No.

^  Carp.
Tin

1 D escription
Installa tion  And R epairs To Equipm ent R ing 
D epartm ent— Second F loor 

Charge P lan t Moving & Installa tion  Exp. 548.45



(H e re . Fbllows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17252 D ate 5/26/16

S ta rted  F inished 12-1916 Shipping 10
Stock 0 . No.

Carp.
Tin

D escription
Installa tion  And R epairs To Equipm ent L ight 
Packing—F irs t F loor 

Charge P lan t Moving & Inst. Ex. 91.89

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17251 D ate 5/26/16

S ta rted  F inished 12-1916 Shipping
Stock 0 . No.

Carp. 30 
Tin

D escription
Installa tion  A nd R epairs To E quipm ent Case 
F actory—F irs t  F loor

Charge P lan t Moving & Inst. Expense 378.12
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(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. 0 . No. 17250 D ate 5/26/16

10 S tarted  F inished 12-1916 Shipping
Stock 0 . No. 

Carp.
Tin

D escription
Installation  A nd R epairs To Equipm ent 
Square Box Shop—F irs t  F loor 

Charge P lan t Moving Inst. Expense 507.62

(H ere Follows Sundry Item s)
20

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop Mechanical S. O. No. 17249 D ate 5/26/16

S ta rted  F inished 12-1916 Shipping
Stock O. No.

30 Carp.
, Tin

D escription
Installa tion  And R epairs To Equipm ent 
P ap er Box Label Room—F irs t  F loor 

Charge P lan t Moving & Installa tion  Ex. 92.05
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(H ere «Follows Sundry Item s)

Form  370. 2M 3 16
Maintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17243 D ate 5/25/16

S tarted  F inished 12-1916 Shipping \ q
Stock 0 . No. 
Mechanical 

Tin
D escription

H anging Shafting In  D ipping Room 
Charge P lan t Moving & Inst. Expense 2313.57

(H ere Follows Sundry Item s)

20
Form  370. 2M 3 16

M aintenance-Repair-Special 
- Shop O rder Costs

Shop C arpen ter S. 0 . No. 17242 D ate 5/24/16

S ta rted  F inished 12-1916 Shipping
Stock 0 . No. 
Mechanical

^ . . Tin 30D escription
P ip ing  A nd Setting M achinery In  Inverted  
H arden ing  Room

Charge P lan t Moving & Installa tion  Expense 3255.- 
24



E x h ib its

(Here Follows Sundry Items)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. 0 . No. 17375 D ate 7/12/16

S ta rted  F inished 12-1916 Shipping 
IQ Stock O. No.

D escription
Installa tion  And R epairs To Equipm ent W ash 

House, Building # 2
Charge P lan t Moving & Installa tion  Expense 3066.- 

86

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
20 Maintenance-Repair-Special

Shop Order Costs
Shop C arpenter S. O. No. 17295 D ate 6/10/16

S tarted  F inished 12-1916 Shipping
Stock O. No.

D escription
E recting  F ixing Machines F o r New F actory  

Charge P lan t Moving & Inst. Ex. 99.23

(H ere Follows Sundry Item s)

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop C arpenter S. O. No. 17487 Date 9/15/16



S tarted
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Finished 12-1916 Shipping
Stock 0 . No.

D escription
Moving General S tores

Charge P lan t Moving & Installa tion  Expense 447.- 
04

(H ere Follows Sundry Item s)

10

Form  370. 2M 3 16
M aintenance-Repair-Special 

Shop O rder Costs
Shop F lu id  F acto ry  S. 0 . No. 17188 D ate 5/1/16

S tarted  Finished 12-1916 Shipping
Stock 0 . No.

Tin
Description 20

Installation Of Fluid Factory Apparatus In 
New Building

Charge P lan t Moving & Insta lla tion  Ex. 52493.00

(H ere Follows Sundry Item s)

E X H IB IT  P15.

1 2 3 4 5 S 7 8 9 10 11 12 13 14 15 IS 17 18 19 29 21 22 23 "ÎÎ 25 21 27 2g 29 *0 SI

O rder No. 76040 
May 13, 1916

To H enderson & B rother,
25th Below Spruce St., Phila. Pa.

W elsbach Company, Gloucester N J



338 E x h ib its

Place Acid Tank on Wooden trestles, as per a r ­
rangem ent with your Mr. Ellicott.

P rice : Not to exceed $70.00 and be as much less 
as your costs will perm it.

5/20

1 3 3 4 8 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 2« 27 28 29 30 *1

10 O rder No. 75801
M ay 5, 1916

To H enderson Bro. Inc.,
25th S t below Spruce St.,

Phila. Pa.
W elsbach Company, Gloucester N J

Move six (6) 20 ft. lead lined tanks from  the second 
story  of building on P lan t No. 1 to the second story  
of building on P lan t No. 2 and put them in place, 

20 as per arrangem ent made with your Mr. Ellicott. 
W ork to Commence on Tuesday morning, May 9tli, 
1916. P rice fo r complete job, $502.00 as per your 
quotation of May 1st, 1916.

(HSM )
5/20

As Above

3 Q  1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 1« 17 18 1» 20 21 22 23 24 25 2« 27 28 29 *0 31

O rder No. 77433 
June 30, 1916

To H enderson & B rother, Inc.
25th St. below Spruce St.,

Phila. Pa.
W elsbach Company, Gloucester N J
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Move three* (3) Lead Lined Tanks now on the 
th ird  door of old F lu id  F acto ry  to p it in basem ent 
of the new F lu id  Factory , as per arrangem ents made 
with your Mr. Ellicott.

P rice : $200.00 fo r the three tanks. W ork to com­
mence on T hursday  next, the 6th  proximo.

7/18

---------  10

1 2 3 4 5 8 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 2« 27 2* 2» 30 31

O rder No. 78239 
Ju ly  27, 1916

To H enderson & B rother, Inc.,
25th St. below Spruce St.,

Phila. Pa.
W elsbach Company* Gloucester, N. J .

K  7/28

Place Acid Tank on concrete elevated cradle as per 
arrangem ent w ith your Mr. Ellicott. W ork to com­
mence on M onday m orning, the 31st instant.

P rice : $140.00 
8/7

1 2 3 4 5 8 7 8  9 10 11 12 13 14 15 18 17 18 19 20 21 22 23 24 25 28 27 23 29 39 31

Liability release retu rned  dated 9/23/1916. 3Q
O rder No. 79862 

Sept. 22, 1916.'
To H enderson & B rother, Inc,,

25th St. below Spruce St.,
Phila. Pa.

W elsbach Company, Gloucester N J
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Take down and hold on the outside of our build­
ing the four iron tanks now in our old F lu id  Factory , 
d irectly  opposite Laboratory, as per arrangem ent 
w ith your Mr. Ellicott.
P r ic e : $50.00

W ork to commence Tuesday morning, the 26th 
inst.

9/26

10

File
O rder No. 80121

Liability  agreem ent retu rned  signed 10/3/16
Sept. 30,1916.

To H enderson & Bro. Inc.,
25th below Spruce St.,

20 Phila. Pa.
W elsbach Company, Gloucester, N J  

Take down and move two lead lined wood tanks. 
Move and install four cylindrical iron tanks. 
Move and install seven wood tanks all as ex­

plained to your Mr. Ellicott.
P rice fo r the above jobs to be on the following 

basis
50^ p e r hour fo r riggers.
70j per hour “  “  Forem an

30 plus car fa re  from  the Philadelphia side.
Teams to be billed a t $10.00 a day. N ecessarv 

poles w ith rigging desired to be billed a t the ra te  of 
$3.50 per day.
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Ancona Printing Company, \
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Weesbach Company, 1

Defendant (Appellee). 1

B R I E F  F O R  D E F E N D A N T  ( A P P E L L E E ) .

Plaintiff brought this action in the Supreme Court to  
collect the penalty of double rent provided for in Section  
27, of the Landland and Tenant Act. A t the trial before 
the Circuit Judge the defendant moved for a non-suit, 
and, at the conclusion of the case, for a direction of ver­
dict for the defendant. The plaintiff also made a -motion 
to direct a verdict in its favor. The Court subm itted the 
case to the jury and a verdict w as found for the defend­
ant. From the judgm ent of the Supreme Court, follow ing  
this verdict, the plaintiff appeals.

I S S U E S  D E F I N E D .

The complaint, while not referring in express terms 
to any statute, recites the language of Section 27, of the 
Landlord and Tenant Act, and obviously seeks a re­
covery thereunder. The suit is not in the nature of one
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to recover for use and occupation. Plaintiff seeks not 
the value of that occupation, but rather to im pose a 
penalty. A dm ittedly, the case w as intended to be 
brought undr this statute, and it w as tried on th^t theory  
by both sides. T he sole basis of recovery, therefore, 
m ust be found in this Section of the Landlord and T en­
ant A ct, reading as fo llo w s:

“ P e n a lty  for H o ld in g  O v e r ;  D o u b le  R e n t;  B a il.”

“That in case any tenant or tenants for any term of 
life or lives, year or years, or other person or per­
sons w ho are or shall come into possession of any  
lands, tenem ents or hereditam ents by, from or under, 
or by collusion w ith such tenant or tenants, shall 
w ilfu lly  hold over any lands, tenem ents or heredita­
m ents, after the determination of such term or term s, 
and after demand made and notice in w riting given  
for delivering the possession thereof by his, her or 
their landlord or landlords, lessor or lessors, or the 
person or persons to whom the remainder or rever­
sion of such lands, tenem ents or hereditam ents shall 
belong, his, her or their agent or agents, thereunto  
law fully authorized, then and in such case, such per­
son or persons so holding over, shall, for and during  

, the time he, she or they shall so hold over, or keep 
the person or persons entitled out of possession of 
the said lands, tenem ents or hereditam ents as afore­
said, pay to the person or persons so kept out of pos­
session, his, her or their executors, adm inistrators 
or assigns, at the rate of double the yearly value of 
the lands, tenem ents or hereditam ents so detained, 
for so long a time as the same are detained; to be 
recovered in any court of record in this State, by 
action of debt, whgreunto the defendant or defend­
ants shall be obliged to give special bail, and against
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the recovering of which said penalty there shall be 
no relief in equity. (Rev- 1877* P- 575' )”

The com plaint averred that the term of defendant’s 
written lease expired June 30th, 1916, and that—

“D efendant w ilfu lly  held over said prem ises after 
the determ ination of its term for a period of six  
m onths, and after demand made and notice in writ­
ing given for delivering the possession  thereof by  
plaintiff.”

It  further averred that the rental consisted of $10,- 
000.00 in cash and the am ount due for taxes, and states 
that the taxes for the year 1916 Were paid by the  
defendant.

Defendant, by its answer, adm itted the written lease, 
but denied the other averm ents of the complaint.

The plaintiff w as thereupon bound to prove all of the 
elem ents set up in the statute and especially—

------ That the defendant, after June 30, 1916, “held over
w ilfu lly ,”

— And that such w ilful holding over w as after demand 
made and notice in w riting given for delivering the pos­
session of said prem ises by the plaintiff or its agent or 
agents thereunto law fully authorized.

A t the conclusion of plaintiff’s case, counsel for the 
defendant, the W elsbach Company, moved for a non­
suit, upon the theory that plaintiff had utterly failed to  
bring its case w ithin the requirements of the statute  
under which the suit w as brought. (See grounds of non­
suit, pages 22 to 34.)
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In its motion for a non-suit, defendant also urged upon 
the Court that by plaintiff’s own pleading and 
adm ission in open court the defendant had paid and the 
plaintiff had accepted a part of the rental for the prop­
erty for the period follow ing June 30, 1916, and thereby 
it recognized the relation of landlord tenant and was pre­
cluded from bringing any suit upon this penal statute.

N ot only did the Court properly deny plaintiff’s m o­
tion to direct a verdict in plaintiff’s favor, but, as we 
contend, the Court could very properly have granted  
either defendant’s motion for a non-suit or its m otion for 
a direction of a verdict.

C O N S T R U C T I O N  O F  P E N A L  S T A T U T E .

A proper understanding of the statute and its require­
m ents is essential to an intelligent consideration of the 
facts.

W e would therefore, direct the Court’s attention to the 
fo llo w in g :

(a) This penal statute, upon exam ination; is found 
to have been copied verbatim from the old E nglish  sta­
tute, 4 Geo. 2-C, 28 S -i. (T he E nglish A ct is cited in full 
in W ood on Landlord and Tenant, Ed. 1881, pages 824- 
825.)

The comparison of the language of the E nglish sta­
tute and our own proves that the language in the two  
statutes is identical.

(b )  The title of the E nglish Act, of which our own  
is a counter-part, is “T o prevent fraud com m itted by 
tenants.” W e have endeavored to discover the title of 
the N ew  Jersey statute, but have been unable to trace 
it back to itt> original enactment. H ow ever, the purpose
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of the enactm ent in N ew  Jersey m ust be identical w ith  
the purpose of the «enactment in E nglish, to  w it, to pre­
vent fraud com m itted by tenants.

(c) Inasm uch as w e find no construction of this N ew  
Jersey statute by our own courts, w e m ust look to the 
construction placed upon it by the highest courts in 
England. Fortunately, we find the statute construed by 
the highest English Court, and in terms m aking its pur­
pose and m eaning free from doubt. T he ,statute has 
evidently been copied in certain other States of the 
United States, and where so copied, the construction  
placed upon the A ct is the same as that placed upon it 
by the E nglish Courts.

(d) W right vs. Smith, 5 Esp., 203, stands as the 
leading E nglish case construing this statute.

W right leased to one Smith certain prem ises for a 
period of tw enty years, at a yearly rental, payable half- 
yearly. W right died, leaving the property to his daugh­
ter for life, and then to his son John for his life, w ith  
the remainder to the grandchildren (p laintiffs), w ith  
power to lease for a term not exceeding tw enty years. 
The son rented to J. W . for tw enty years. T he plaintiff 
insisted that the lease by the son w as not pursuant to  
the will, and was, therefore, void and should be cancelled. 
The defendant, however, claimed it w as a valid lease. 
The plaintiff served the defendant w ith notice to quit, 
but the defendant refused to quit, claim ing that he had a 
good lease. - D efendant remained in possession until put 
out by ejectm ent proceedings. Plaintiff thereupon sued 
for double rent for holding over. Eord Chief Justice  
M cDonald held as fo llo w s:

“The title of the act is to prevent fraud com m itted  
by tenants, but the act could never be m eant to apply
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to a ease where no fraud w as intended and where the 
resistance to the possession w as under a fair elaim  
of right.”

“The true construction of the act appears to  be 
that where there is clear contum acy in the tenant, 
he shall be w ithin the penalty of the a c t ; for if there 
is any doubt, if he had any fair ground of defense 
and that defense w as bona fide taken, it would be a 
hard construction to subject him to a penalty, for so  
it is called in the act for a fair assertion of his title.”

The Court further held—

“That there was no fraud or contum acy show n and 
that the usual course had been to sue in trespass for 
m esne profits where the landlord gets the full value 
of his land.”

S tu a rt vs. H a m ilto n , 66 111., 253.

This statute is similar to our own and applies only to 
a wilful holding over after the lease had expired by efflux 
of time. The Court held as fo llo w s:

“A n action to recover the double value of rent  

under their statute is in th e  n atu re o f a  forfeiture, 

and is  h ig h ly  p en al, and the landlord to recover must 
clearly bring his case w ithin the statute.” (C iting  
20, 111., 120.)

“The Court held that when the lease had expired 
according to its terms, the holding over a lth o u g h  in ­

ten tio n al, is not w ithin the statute, u n less it  w a s  

k n o w in g ly  an d w ilfu lly  w r o n g fu l.”

“And where the tenant continued to h o ld  u n der a  

reason able b e lie f th a t he w a s  d o in g  so r ig h tfu lly , he  

does not incur the penalty.”
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B e lle s  vs. A n d erso n , 38 111. A p p ., 128 :

* “This .provision of the statute is h igh ly  penal and 
the courts w ill not extend acts im posing penalties 
beyond the very cases provided for.”

“Tenant held over after his term had expired, but 
it was upon the supposition that he had an agreem ent 
for another y e a r ; and though it turned out in the end 
that the landlord w as entitled to the prem ises and 
that tenant had not so com plied with the conditions 
agreed upon as to  g ive him the right to remain, yet  
w e are of the opinion that there w as not such a w il­
ful holding over after the end of the term and after 
demand in w riting as contem plated by the statute.”

C h a p m a n  vs. W r ig h t, 20 111., p. 120:

The Court held, as in Stuart vs. H am ilton (ante) that

“An action to recover the double value of rent 
under their statute is in  th e natu re o f a forfeiture, 

and is h ig h ly  p en al, and the landlord to recover must 
clearly bring his case w ithin the statute.” ( Citing  
20 111., 120.)

“The Courts have held that when the lease had 
expired according to its terms, the holding over, 
a lth o u g h  in ten tio n al, is not w ithin the statute, u n less  

it  w a s  k n o w in g ly  and w ilfu lly  w r o n g fu l.”

“And w hen the tenant continued to h o ld  u n der a  

reason able b e lie f th a t he w a s  d o in g  so r ig h tfu lly , he 
does not incur the penalty.”

“Courts w ill not extend an act im posing penalties 
beyond the cases provided for by the L egislature and 
w ill require the party to bring him self strictly w ithin  
its provisions.”
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Counsel for plaintiff, on pages 24 to 28 of their brief, 
cite certain authorities to show that the word “w ilfu l” 
in this Penal Statute should not be given the m eaning  
laid down in the foregoing cases. But, for the m ost part, 
those authorities (to w it, 148 U. S., 79; Blacks Law  
D iet.; Bouviers Law  D iet.; 95 111., 25; W ords and 
Phrases: 29 N. J. L., 98; 40 Cyc., 942, & c.; 169 Fed., 67; 
162 Fed., 556; 133 Fed., 195; 185 111., 413; 162 Fed., 835), 
do not construe the word “w ilfu l’' in any statute of sim ­
ilar import to our Penal Section 27 of the Landlord and 
Tenant Act. T hey sim ply do not apply to the present 
controversy. On the specific question of landlord and 
tenant, counsel for the plaintiff cite, howover, the 
fo llo w in g :

Jones vs. Taylor, 123 S. W. (136 K y., 39.)
2 Bouviers Law  Diet., pp. 8-9.
16 Ruling Case Law, 68I-694-708.

These cited authorities not only do not change the law  
laid down by uS in our cited cases, but, insofar as they  
are at all applicable, d istinctly support the defendant’s 
theory.

Jones vs. Taylor construes a statute in which ap­
parently the word “w ilfu l” does not appear. The 
word “w rongful” is used. But even so, it is not 
against us. The W elsbach Company had done more 
than to m erely state its own belief. A cts, words and 
facts, admitted and undisputed, were considered by 
the Jury in determ ining whether defendant acted on 
an honest belief under reasonable facts and circum­
stances. The word “w ilfu l” imparts into the act a 
diffefent m eaning from “w rongful.” A thing may, 
as already .shown, be “w rongful” and t e t  not “w il­
ful” in the sense used in this statute.
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16 R uling Case Caw, 681 and 694, are n° t  antagonistic  
to defendant’s theory of the law governing this case. Page  
708 of said work is as fo llo w s:

“The fact that the holding over is in good faith 
under a claim of right to do so, if unfounded, is no 

■ defense.”

Standing alone, this would seem to conflict som ewhat 
w ith the principles enunciated in the E nglish  case, and  

also the previous pages of this same authority. The 
author o f this work states as his authority for this propo­
sition Lehnen vs. Dickinson, 148 U. S., 71. An exam ina­
tion of the cited case, however, show s that it involved a 
M issouri statute respecting fo rcib le  e n tr y  and detainer. 

That statute contained the fo llow ing clause:

“The com plainant shall not be compelled to make 
further proof of the forcible entry or detainer than 
that he was in lawful possession of the prem ises 
and that the defendant unlaw fully entered into and 
detained or unlaw fully detained the same.

The case was tried before the Lower Court w ith o u t a 

ju r y . Its finding of facts was, of course, final and bound 
the Appellate Court..

“There was no finding or suggestion  in the opinion  
. of the Trial Court to the effect that Lehnen w as act­

ing in good faith in w hat he did. On the contrary, 
the testim ony tends to show that he w as cognizant 
of the fraud perpetrated by Kem pinski, &c.”

“Certainly, in the absence of a finding to the con­
trary, we should not feel warranted from an exam i­
nation of the testim ony in com ing to the conclusion  
that the acts of Lehnen, the defendant, w ere char­
acterized by good faith, nor are we- satisfied that
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good faith would take the case out of the scope of 
the M issouri statute for by revised statute 1897, &c., 
it is provided that (T he Court then recites the words 
of the statute as given above.)

And that would seem  to be the legislative inter­
pretation of what w as m eant by w ilful holding over.”

T he Court clearly show s that, if the question of good  
faith entered into the proposition, that w as a question  
for the jury, or for the Trial Judge in the absence of the 
jury; but that in the face of the the lim itation in the sta­
tute itself, as above recited, it w as a question whether 
good faith could be any defense.

W e have no such lim itation upon the N ew  Jersey Sta^ 
tute and there w as no such lim itation in the E nglish  
statute which is followed by our own. In short, the au­
thority cited has no application to the present litigation.

S u ch  b e in g  th e la w , it  w a s  e ssen tia l to  a n y  r e co v e r y  b y  

th e p la in tiff th a t it  p ro ve  b y  a  prep on deran ce o f e v id e n c e :

N ot only that defendants written lease expired 
June 30, 1916;

That plaintiff gave to defendant the notice to  
vacate as provided by the statute, and that defendant 
remained in possession thereafter;

B u t  also that there w as a w ilfu l holding over; that 
is, th a t the defendant he ld  o ve r w rongfully, and w ith the 
know ledge  tha t it  w as h o ld in g  ove r w rongfully

In short the statute is one to prevent fraud. I t  is not a 
method to recover the value of the use' of the premises 
The statute is highly penal in character and the burden is
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on the plaintiff to prove every element' set up in the Sta­
tute. If the plaintiff m eets the measure of prima facie 
proof required by this A ct, then that proof m ust be  
w eighed w ith  and against the proofs subm itted by the de­
fendant on the same questions of fact, and it remains for 
the jury to decide those questions of fact. The words and 
acts of the plaintiff and the defendant, through their officers 
and other representatives, were all to be considered by the 
jury in arriving at its verdict. T he plaintiff could not, 
under the proofs subm itted to the jury, claim any right 
to  a direction of a verdict in its behalf. The m ost it 
could claim o f the Court w as the right to have a jury 
.weigh the disputed questions of fact.

T he defendant, however, could, and did very properly, 
urge upon the Trial Court that the plaintiff had not pre­
sented any evidence of a w ilful holding over w ithin the 
term s of the statute.

D e fe n d a n t u n der its  leases w a s  allo w e d  a  reason able  

tim e in  w h ic h  to  rem o v e  its  fixtures.

. . ( i )  The lease of Septem ber 26, 1904, provided for a 
term running from the first day of March, 1915, to the 
thirtieth day of June, 1915, and for a rental made up of^ 
$6,500.00 in cash and

“the paym ent of all taxes properly assessed and 
levied upon the prem ises leased.”

T his lease contained also the follow ing provision—

“And the said party of the first part (Ancona  
Com pany) agrees that the said party of the second  
part (W elsbach Com pany) shall be at liberty to make 
any and all changes in the prem ises, buildings, fix­
tures, &e., doing no material damage to the property
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which shall seem  to it desirable or necessary for the 
convenience or necessity of its business, and shall 
have the right a t th e  term in atio n  o f th e  lease  to re­
move all fixtures erected by it or by the W elsbach  
L ight Company, during the occupation of said 
prem ises by either of said parties, whether during the 
term of this lease or any previous lease, including  
therein the gas works, holders and appurtenances, 
&c., provided, however, that any and all buildings 
that m ay be erected by the party of the second part 
shall be and become the property of the party of the 
first part hereto.”*

A  supplem ental lease, dated March 14, 1905, covered a 
small piece of adjoining property and the terms of the 
1904 lease just recited were made applicable to  the sup­
plem ental lease.

Under date of March 7, 1914, the parties executed a 
renewal lease—

“for the further term of one year from the thirtieth  
day of June, 1915, at the rental of $10,000 per annum, 
paym ent for rent accruing during the month of June! 
1915» on the aforesaid lease and supplem ental lease  
therein mentioned, to be made on June 30, 1915, and 
the paym ent of^the $10,000 rent for the extended  
term of one year to be made quarterly, the first 
quarterly paym ent to be made on the thirtieth of 
September, A. D. 1915, and paym ent of all taxes 
properly assessed and levied upon the prem ises here­
in leased, in clu d in g  o n e -h a lf o f all ta x e s  fo r  th e y e a r  

1916, all other terms, covenants and conditions to 
remain the same as in the above recited lease, and 
the party of the second part hereby renews the term s, 

covenants and conditions of the said above recited
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lease, and it agrees to be bound thereby for the ex ­
tended term herein m entioned.”

It is in evidence and uncontradicted that, prior to the 
1904 lease, the defendant or its predecessor, the W els- 
bach L ight Company, had been in possession for many 
years. Mr. Mason, the president, said that the W elsbach  
Company and its predecessor had been in possession for 
upwards of thirty years.

It will be noted that the rental on the renewal lease 
was raised from $6,500 to $10,000 and taxes. T he de­
fendant, as part consideration therefor, obtained the 
right to remove at the term ination of the renewal lease, 
all of the valuable fixtures it had in previous years in­
stalled upon the prem ises of the plaintiff.

The uncontradicted testim ony on this phase of the case 
is as fo llo w s:

------ The defendant was advised by its counsel that
under the terms of the 1904 lease as re-embodied in the 
renewal lease of March 7, 1914, it had the right to remove 
all the fixtures placed by it or its predecessor, The W els­
bach L ight Company, upon the plaintiff’s property, and 
that it had a reasonable tim e upon the expiration of the 
said renewal lease in which to effect such removal. 
•(Page 141.)

------ The W elsbach Company had been the tenant of the
plaintiff of these prem ises for upwards of thirty years
under sundry leases. W hen it took possession of this
property originally, it found the buildings mere shells,
totally  unequipped. The W elsbach Company put up new
buildings and equipped the old and new buildings and
property w ith a vast am ount of machinery and other 
/ ,

{
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fixtures, until in the year 1916 there were something' over 
three thousand m achines belonging to the W elsbach  
Company being operated upon this property. In June, 
1916  ̂ the W elsbach Company em ployed upon this prop­
erty approxim ately 2,500 hands, m ostly wom en and 
girls.

The processes involved in the manufacture of gas man­
tles are numerous, intricate, and m ost of the machines 
were of delicate and intricate construction and m any of 
the fixtures were of great w eight and bulk.

A s soon as plaintiff brought its action to dispossess  
in the D istrict Court (the notice to dispossess being  
served July 7, 1916), the defendant im m ediately pro­
ceeded to remove these numerous and valuable fixtures, 
and did so as expeditiously as the nature (*f those fixtures ' 
and the labor conditions at the tim e would permit. 
(M ason, p. 106, line 9.)

The labor conditions in June, 1916, and for many 
m onths thereafter, were abnormal and such as to make 
it extrem ely difficult to get the necessary m echanics and 
labor to remove these fixtures. The em ployees of the 
defendant were, for the m ost part, girls, and skilled m e­
chanics had to be em ployed to take down and remove 
these fixtures and the defendant had to go  into the open 
market for such skilled labor. (P ages 114-115.)

D efendant s officers state unequivocably that they  
pushed this work of removal just as fast as possible and 
spared neither tim e nor expense to make it expeditious. 
(M ason, p. 54; Stites, pp. 120-121.)
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. —,— The fixtures installed by the defendant upon the 
prem ises represented an outlay by it of approxim ately  
$1,000,000 and had been installed and renewed from time 
to tim e over a long period of years. In June, 1916, the 
plant w as fully equipped and crowded w ith em ployees of 
the- defendant.

The general manager of the defendant g ives on pages 
120-121 a description of the defendant’s fixtures w hich it 
undertook to remove. The cost alone, approxim ating  
$1,000,000 gives a fair idea of the im m ense job the de­
fendant had to perform in this removal.

A ll of the testim ony presented by the defendant w as 
to the effect that the tim e taken in this rem oval was 
reasonable and that the defendant had done its best to be 
expeditious under adverse labor and weather conditions.

If now w e turn to the testim ony produced by the plain­
tiff, we shall find not a word proving or even suggesting  
that the time taken by the defendant for the removal of 
these fixtures under the rights given to it under its sev­
eral leases w as unreasonable or that, considering the 
character of the property to be removed and the labor 
conditions prevailing at the tim e, the defendant could  
have removed the fixtures any more prom ptly than it 
actually did remove them.

W e would here direct the attention of the Court to thè 
fact that the plaintiff’s officers were fully acquainted w ith  
the character and the great number of fixtures installed  
by the defendant. T hey not only had reserved in their 
lease the right to make inspection of the buildings and 
property, but they did make these inspections each year 
and were in and about the property in the spring and 
summer of 1916. W ithout offering a word of testim ony  
on its part to show  an unreasonable tim e taken by the 
defendant in the removal of its fixtures, plaintiff contented

§
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itself wit«h criticising before the Court and jury the testi­
m ony adduced by the defendant.

Counsel, by insinuation and suggestion in their several 
motions made to the Court and in their argum ents to  the 
jury, attacked the credibility of defendant’s w itnesses  
and their m otives, but did not presume by legitim ate tes­
tim ony to contradict the facts.

\

T he lease and the law  pertaining thereto gave defend­
ant a reasonable tim e after the expiration of that lease in 
w hich to rem ove its fixtures.

Jones on Landlord and Tenant, Section 719:

“If a house is erected under a lease, g iv ing  the 
right of removal at the expiration of the term, the 
tenant is not required to remove the house during his 
term, but can occupy it during the full term and has 
a reasonable tim e thereafter to remove it.”

“An express clause, g iv ing  a right to  remove, 'At 
the end of the term ’ would not be inserted to limit 
the tenant’s rights of removal, but to protect them .” 

“If by the terms of a lease the lessee has the right 
to use and occupy the im provem ents during the en­
tire time and to remove them at the end of the term, 
to require him to remove them before the expiration 
of his term would violate his contract right to use 
and occupy them on the premises until the expiration  
of the term ; to refuse him the right to removal after 
the expiration of the lease, provided he did so  within  
a reasonable time, would cause him to lose his prop­
erty by availing him self of his contract right. Hence, 
the law im plies his right to removal of the premises 
within a reasonable time after the expiration of the 
lease.”
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___ ; ,^ x „ lC lttVv dppncaDie tnereto, defendant
ha dthe right to take a reasonable tim e in w hich to re­
move its property from the prem ises in question it was 
a plain question for the jury to decide whether the tim e 
actually taken w as reasonable or otherwise. T his ques­
tion was subm itted to the jury and decided against the

plaintiff. - . .«
It w as suggested  by counsel for the plaintiff on the

trial that the defendant had retained possession of the 
premises after June 30, 1916, for the purpose of manu­
facturing. The president and general manager of the  
defendant resented this statem ent. The facts, as brought 
out by the plaintiff on the cross-exam ination of defen  
ant’s w itnesses, and as they stand uncontradicted are—

____ The 3000 machines in the various buildings had to
be taken down piece-meal. D efendant secured as m any  
skilled m echanics as it was possible for it to get to take 
down these machines and rem ove them from the premises. 
A s each machine was taken down, its operation ceased, 
but the operations continued on the other machines unti 
they were reached in their turn. The operation of the 
machines until their actual taking down did not in the 
least delay the removal of the fixtures from the plain­
tiff’s property. (Stites, pp. 120-121 and p. )• e 
complete cessation of all labor on the property w ithout



The law was sim iliarly laid down by Chief Justice 
Beasley in

“A reasonable tim e for removal after the expira­
tion of the term -will atlso be allowed in the case of a 
stipulation in the lease that the tenant m ay remove 
the fixtures at the expiration of the term .’

If, therefore, w e assum e that under the leases of 1904 
and 1914, and under the law  applicable thereto, defendant 
ha dthe right to take a reasonable tim e in w hich to re­
move its property from the prem ises in question, it was 
a plain question for the jury to decide whether the tim e 
actually taken w as reasonable or otherwise. This ques­
tion was subm itted to the jury and decided against the 
plaintiff.

It w as suggested  by counsel for the plaintiff on the 
trial that the defendant had retained possession of the 
prem ises after June 30* 1916, for the purpose of manu­
facturing. The president and general manager of the 
defendant resented this statem ent. The facts, as brought 
out by the plaintiff on the cross-exam ination of defend­
ant's w itnesses, and as they stand uncontradicted are

------ The 3000 machines in the various buildings had to
be taken down piece-meal. D efendant secured as m any  
skilled m echanics as it was possible f-or it to get to take 
down these machines and rem ove them from the premises. 
A s each machine was taken down, its operation ceased, 
but the operations continued on the other machines until 
they were reached in their turn. The operation of the 
machines until their actual taking down did not in the 
least delay the removal of the fixtures from the plain­
tiff’s property. (S tites, pp. 120-121 and p. )• The  
complete cessation of all labor on the property w ithout
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regard to its effect on the actual removal of the fixtures 
would have afforded no benefit to the plaintiff and would  
have worked great loss and suffering to the numerous 
em ployees of the defendant. It m ust be remembered 
that those fixtures were installed after a period of thirty  
years. W e m ay take the case of the gas works alone, 
which were outside of the buildings. The defendant was 
entitled to remove this bulky and expensive fixture; but, 
obviously, it took time, skilled labor and the expenditure 
of a good deal of m oney for defendant to get it off from  
the plaintiff’s property. The sam e is true of the larger 
fixtures and equally true of the smaller m achines. It is 
not conceivable that, if defendant is entitled to remove 
its fixtures at all, it is com pelled to wreck them in 
order to satisfy  the whim  of a landlord. If defendant was 
entitled to remove its fixtures, it w as entitled to remove 
them as fixtures and not as junk.

Counsel for plaintiff seem  to have had the idea that 
defendant could by its order sim ply land a thousand or 
more skilled m echanics on the prem ises at one tim e and 
rem ove all of the fixtures over night w ithout in any w ay  
considering whether the fixtures would be wrecked in 
the process.

P laintiff and its officers were not m isled w hen the  
leases were made, as to the am ount of tim e which would  
be required by defendant to rem ove its valuable fixtures. 
Defendant w as w illing  and ready to pay the plaintiff any  
fair rental for the period it retained possession of the 
prem ises after the date m entioned in the lease. Its good  
fa ith  w as show n  by  its  tender to  the plaintiff of $5,000 
fo r the six m onth s from  Jun e  30 to D ecem ber 30, and by 
the a c tu a l p a ym en t o f the taxes on the entire property for 
the full year of 1916.

D efendant denies that it retained possession for the 
purpose of m anufacturing and asserts that the running
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of a few  machines or the operation of a few  fixtures 
during the period of removal w as a mere incident in no  
w ay interfering w ith or delaying the removal of the fix­
tures. In any event, this would all have a bearing only  
upon defendant’s good faith and that w as a pure jury  
question, and the jury w as instructed to consider this 
testim ony as w ell as the testim ony on other phases of 
the case.

P la in tiff  b y  its  a c ts  an d  w o rd s, b o th  b efo re an d  a fte r  

Ju n e 30, 1916, is esto p p e d  fro m  c h a r g in g  frau d  or la c k  o f  

g o o d  fa ith  in  th e  d efen d an t in  re ta in in g  p ossessio n  o f th e  

lea sed  p rem ises a fte r  th e d a te  m en tio n ed.

I.

In July, I915, when defendant’s president, Mr. Mason, 
was discussing with defendant’s officers and directors, to 
wit, David S. B. Chew, Samuel B. Scott and Oswald Chew, 
the construction of a new plant on premises adjoining the 
Ancona property and the desirability of a further short lease 
after the one expiring June 30, 1916, the following con­
versation occurred:

BY MR. M A S O N :

“A t the interview in June or July, 1915, when I was 
negotiating for a continuance of the current lease, the 
last lease, I told Mr. Chew (David S. B. Chew) that 
we had plans prepared for our new plant, and I dis­
played those plans to him as an evidence of our in­
tentions and to make him realize that unless we owned 
the Ancona plant, we ultimately would remove from 
its property. I urged upon him that they seriously 
consider a sale of the property to us, and that if  they
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would not sell us’ the property, we would be very glad 
to take a short lease in order that we might complete 
our plant as per those plans. I explained to him that 
the time was short and that it was urgent and finally 
said: 'Mr. Chew, we, of course, having been tenants 
for thirty years, if our buildings are not ready by the 
time the present lease runs out, you surely won’t throw 
us off the property?’ Mr. Chew made no reply to that 
at all, and I said, "Well, I will assume your silence 
means that you would not do such a thing.’

Q. Did he reply to that statement?
A. N o reply whatever. I would like to add that 

there was present at that interview Mr. Scott and Mr. 
Oswald Chew and Mr. Townsend Stites of the W els- 
bach Company.” (Mason p,6t>'7 S it e s  p /«/?*-)/¿d)

David S j B. Chew, Oswald Chew and Samuel B. Scott 
were officers and directors of the plaintiff company. Mr. 
Stites was the general manager of the Welsbach Company 
and Mr. Mason its president. Mr. Stites confirmed the 
conversation as given by Mr. Mason. ( Page/<//-/50 ) . Mr. 
David S. B. Chew and Mr. Samuel B. Scott were both wit­
nesses for the plaintiff at the trial, but maintained a dis­
creet silence with respect to this interview. Their silence 
must be taken as an admission of its truth. We, therefore, 
have this situation:

A t the time of the interview, July, 1915, the defendant 
was in possession under lease which would expire the fol­
lowing June 30th. Defendant had bought land adjoining 
the Ancona property. It w as a question in the mind of 
the W elsbach Com pany’s president w hether the new  
buildings could be completed by June 30th. H e then 
stated to these officers and directors of the plaintiff com ­
pany—
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“Mr. Chew, of course, having been tenants for 
thirty years, if our buildings are not ready by the time 
the present lease runs out, you surely won t throw us 
off the property?”

Mr. Chew remained silent and his silence was then 
broken by Mr. Mason again addressing Mr. Chew—

“W ell, I will assume that your silence means that 
you would not do such a thing.”

Again these three directors and officers of the plaintiff 
remained silent.

W e contend that in the face of this conversation a charge 
of bad faith cannot be made against the Welsbach Company 
with respect to its retention of the premises after June 3°tb-

II.

B o n a  fide n e g o tia tio n s  for th e  p u rch ase o f th e  p rem ises  

or for a n e w  lease w e re  co n d u cte d  b y  th e  d efen d an t  

th ro u g h  its  o fficers and a u th o rized  a tto r n e y s  b o th  before  

and a fte r  Ju n e 30, 1916. T h e  p la in tiff, b y  its  co n d u ct co n ­

sen ted  b y  im p lica tio n  to  th e reten tio n  o f th e  p rem ises b y  

th e d e fe n d an t a fte r  th e  e xp iratio n  o f th e  w r itte n  lease, an d  

th e re b y  created  a “ te n a n cy  at w ill” b e tw e e n  th e p arties.

T H E  L A W  W I T H  R E S P E C T  T O  T E N A N C I E S  A T  

W I L L  I S  A S  F O L L O W S :

18 Am. & Eng. Encyc. of Law, page 185 (Second  
Edition)
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(a) “W here the tenant holds over after the ex­
piration of his lease and w ith the perm ission of the 
lessor pending negotiations for a new  lease, he be­
com es a tenant at w ill.”

(b) W oodfall on Landlord and Tenant, Edition 1890, 
Section 227:

“If a tenant w hose lease has expired is permitted  
to continue in possession pending a treaty for a fur­
ther lease, he is not a tenant from year to year but a 
tenant at w ill.”

(c) Faw cett on Landlord and Tenant, Edition of 1905, 
Eng., p. 92:

“A T E N A N C Y  A T  W IL L  arises where possession  
is taken provisionally during negotiations for a lease. 
W here a tenant after his lease has expired is permit­
ted to continue in p ossession ^ en d in g  a treaty for a 
new lease, he becom es a tenant at w ill.”

Foa on Landlord and Tenant, Edition of 1907, page
393 :

The mere fact of occupation of the prem ises by 
perm ission of either one creates a Tenancy at w ill.” 
* * W here a person is let into possession pend­
ing negotiations for a lease.” * * “The occupa­
tion w ithout more im pliedly creates a tenancy at 
w ill.” (P age 394.) * * “Though the act of holding
over after/the expiration of the term does not neces­
sarily create a tenancy of any kind, it being in such 
case a question of fact what the intention of the 
parties w as— yet when a tenant continues in pos­
session after such expiration by consent of his land-
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lord, he is deemed prima facie a tenant at w i l l / ’ 
(P age 395.)

(d) Underhill on Landlord and Tenant, Vol. 1, page 
201, Section 143— This author holds that generally speak­
ing, a tenant holding over becom es a tenant from year to 
year, but that under certain circum stances he becom es 
m erely a tenant at will. The author then uses this 
la n g u a g e:

“Upon an exam ination of the language of the Court 
it w ill in m ost cases be found either that they have 
arises in states where holding over after the expira- 

' tion of a term has made a tenancy at w ill by the sta­
tutory law  of the jurisdiction, and that the holding  
over was regarded by the parties as m erely the g iv ­
ing of a license for some special purpose, or that the 
relationship of landlord and tenant never had existed  
between the party holding dver and the owner, or 
that the holding over w as done and perm itted by the 
parties not as a prolongation of the prior lease, but 
w hile negotiations for a new  and different lease were 
in progress betw een them, or that som e equally rele­
vant and important circum stances existed, which re­
butted the ordinary presum ption of tenancy from 
year to year.”

The author further says, in Section 164, as fo llo w s:

“If on the facts it appears that the holding over 
w as with the consent of the landlord, show n either 
by his conduct or by his language, or by such a char­
acter or degree of silence in connection w ith  the con­
duct of the tenant, as w ill in equity and fairness estop  
the landlord to assert that the tenant is a trespasser, 
the tenant w ill be thereafter regarded as a tenant at
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• will and not as a- tenant at sufferance and the terms 
of the prior lease may then be considered in relation 
to the new  tenancy.”

(e) D oe vs. Stennet (1796-99) 2 Esp. 717, in this E ng­
lish case the tenant w as in under a le sa e ; at its expiration  
there were negotiations for a new lease and a tentative 
agreem ent made with respect to that lease. But no valid 
renewal lease w as executed. The Court held that the 
defendant m ust be deemed to be in the prem ises by the 
lessor of the plaintiff’s permission, and that he w as not 
a trespasser.

(f) City of Dubuque vs. Miller, 11 Iowa, 586—

“If, after his lease has expired, he (the tenant) is 
permitted to continue in possession pending a treaty  
for a further lease, he is not a tenant fro*n year to 
year, but at w ill.”

(g ) Fall vs. Moore, Minn., 48 N. W . Rep., 404—

“W here a landlord notified his tenant, w hose term  
was about expiring, that it would not be extended or 
the lease renewed on the conditions of the existing  
lease, and a subsequent holding over is referable to 
a contem plated new lease, or pending negotiations 
therefor, which are not consummated, and in the 
meantim e rent at a different rate is paid for each 
month, such continued occupation or holding over 
will not be held to be under a lease from year to 
year, but at w ill.”

Under these authorities, it is established that a permis­
sive occupation of the prem ises pending negotiations for 
a new lease puts the tenant in a position of a tenant at 
will. H e then, according to the common law, holds at
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the will of his landlord, the intention originally being  
that he was there by right for a specific purpose, but that 
the landlord could at pleasure term inate that original 
occupation.

If w e once concede that a tenancy at w ill is created, 
then our Landlord and te n a n t  A ct, Section 18-C (3072
C. S.) steps in and requires that as a condition precedent 
to the termination of a tenancy at w ill a three m onths’ 
notice to vacate m ust be given. A dm ittedly no three 
m onth’s notice was given in this case. W e have then to 
consider whether the facts adduced at the trial would  
justify  a jury in finding that a tenancy at w ill arose in 
favor of the defendant.

----- Plaintiff introduced in evidence certain letters from
the plaintiff to the defendant in which the plaintiff used 
the words “expect you to vacate’’ (letter of July 13, 1916), 
and “understand that you will vacate” (letter of March 3, 
1916) ; but, notwithstanding these letters from the plain­
tiff expressing such an expectation or understanding about 
the vacation of the premises, the plaintiff was obviously 
ready and willing to continue negotiations either for a sale 
or for a further lease of the premises.

Defendant had been dealing with the plaintiff for upwards 
of thirty years. Its officers were well-known to the officers 
of the defendant. Mr. Mason, the Welsbach Company’s 
president, says that:

“If they had substituted the word “demand” for 
“expect,” I might have felt differently over it, but I 
had had these expectations repeatedly sent to me.”

Q, So that you honestly, did you, thought that that 
letter was a piece of false pretense?
A. Certainly.” ^ ^ 4 )
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The officials of the Welsbach Company fully expected 
the officials of the Ancona Company and the officials of 
the Welsbach Company to get together, either on a pur­
chase or a renewal lease. Defendant did not believe, and 
still does not believe, that the plaintiff actually wanted the 
defendant to vacate. The state of mind of Mr. Mason on 
this whole transaction is shown very clearly from the fol­
lowing citations from his testimony:

“W e expected at all times to renew the lease or pur­
chase that property. It was a great astonishment to 
me that it was not done.” Page 90).

And again—

“They, (Ancona Company) wanted a tenant, they 
showed that; they wanted to sell the property, they 
showed that. They could not have had a better tenant, 
they could not have gotten any more from any other 
tenant.

Q. Now, go ahead and argue, I like to hear you 
argue; the more you argue, the better it is. Are you 
through arguing?

A. I am simply showing our state of mind in this 
thing.”

Again referring to the plaintiff’s letter of June 13, 1916—

“ Q. What do you understand that letter to mean ? 
Now, you are an intelligent business man; what did 
you understand that to mean?
A . I understood that to be a formal proposition to put 
on record the ir v ie w s ; that is what I understood that 
was.

Q. Just a false pretense?
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A. Yes, that is all. If they had substituted the word 
“demand” for “expect” I might have felt differently 
over it, but I had had these expectations repeatedly 
sent to me.

Q. So that you honestly, did you, thought that that 
letter was a piece of false pretence?

Again, page 99—
A. W ell, I had had a good deal of experience in 

previous dealings w ith these people.
Q. Y ou found them to be crooks, did you?
A. N ot a b it; I don’t make any charges of that kind 

at all, sir. I found it w as a question of being pretty  
discreet. You never knew where they were at, and 
as I view ed the situation, they considered—

Q. N ow , let’s hear it.
A. A s their attitude exhibited to  me that they had 

us by the short hair.
Q. Oh, yes; now, that is excellent. N ow , you  

thought all the tim e that they thought they had you  
by the short hair?

A. I certainly did.
Q. In other words, you thought they w ere dis­

honest?
A. I don’t know whether you call it dishonest or 

n o t ; they were negotiating to sell their plant or lease 
it at the very best term s they could get.” (pPages 
97 , 98.)

Again, page 99—

“Q. Y ou are only passing on w hat w as in your 
mind ?

A. Yes.
Q. A ll r ig h t; now, that is your defence in this case, 

isn’t it ; it is w hat w as in your mind?
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A. W hy, not necessarily; it was what I w as led 
to expect as the ultim ate conclusion of this thing.

Q. H aven’t you been saying from the beginning of 
this case and hasn’t your counsel been saying^ ‘Oh, 
we were in such an honest state of mind that we 
held on to that property?’

A. W hy, we certainly were in an honest state of 
mind.

Q. And the other fellow s were in such a dishonest 
state of mind—

A. I don’t know what their state of mind was.
Q. That they wanted to let go of the property?
A. I don’t know w hat their state of mind was, but 

I know this. T hey had the plant for rent or for sale, 
and it w as sim ply a question of reaching terms, that 
is what I know. N ow , it was a question how far they  
could drive m e.”

— The defendant s officers, being in this state of mind, 
turned over to one of the Company’s attorneys the nego­
tiations w ith instructions to endeavor to arrive at terms 
with the plaintiff. Accordingly, defendant’s attorney by 
appointment, met the plaintiff’s officers at plaintiff’s ’ of­
fice in Philadelphia, w ith a v iew  to purchasing the prop­
erty from the plaintiff. The attorney opened these nego­
tiations in good faith with the plaintiff’s acknowledged  
officers and representatives, and pursued those negotia­
tions in good faith, and, as the attorney believed, w ith  
every prospect of success until July 7 or 8, w hn the sec­
retary of the plaintiff company, w ithout intim ating that 
the negotiations were concluded, instructed plaintiff’s at­
torney to bring summary proceedings in the D istrict 
Court to oust the defendant.

I t  is useless for the plaintiff to deny that there were, 
in fact, negotiations, or that those negotiations were in
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good faith conducted on both sides. D efendant wanted  
the property, either by purchase or by lease, and the plain­
tiff unquestionably wanted to sell if it could get its price, 
or to give a renewal lease. It w as the plaintiff’s officers 
in its own office in Philadelphia who opened up w ith de­
fendant’s attorney negotiations for a new  lease. T he at­
torney had not mentioned a new lease, but had gone to 
their office for the express purpose of endeavoring to buy  
the property and w ithout instructions in respect to any 
lease. It w as the plaintiff’s officers who then suggested  
that the attorney go back to his client and get the client’s 
best terms on a renewal lease. F ollow ing this sugges­
tion, the negotiations continued back and forth, the at­
torney com m unicating to the defendant the result of 
every interview  and obtaining new instructions after each 
interview with the plaintiff’s officials. T hese negotiations 
continued right up to the actual service of the notice to 
quit, and that notice came as a com plete surprise to the 
defendant and defendant’s attorney.

The negotiations were not discontinued by the defend­
ant but there was a counter-proposition opened and to  
which defendant’s attorney w as aw aiting a reply from  
the plaintiff. S. B. Scott, the secretary of the plaintiff, 
then presumed to end the negotiations by neglecting to 
communicate to his fellow  officers and directors the last 
proposition subm itted by defendant’s attorney and, w ith ­
out any authority from the Board of Directors or even  
from his fellow  officers, instructed plaintiff’s attorney to 
institute summary proceedings to oust the defendant 
from the property.

The defendant’s president asserts that the negotiations 
were conducted by him and by defendant’s attorney  
under his instructions, in perfect good faith. T he com ­
pany’s attorney says that he dealt in good faith w ith  the 
officers of the plaintiff, and fully believed that the nego-
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tiations would result in the parties agreeing upon terms. 
In fact, when plaintiff’s secretary abruptly broke off the 
negotiations by the service of a demand to vacate, the 
negotiations were not concluded. The parties had ar­
rived at an agreem ent on the rental. The only question  
open was the period for which the new  lease should run.

-in  the light of the foregoing unassailable facts, u  
absurd for the plaintiff to assert in its letter of June 30:

“It seem s strange that at this^3 a& the matter-------------- --- U i a t  a t  U d

should be agitated at all.”

W hen that letter w as written, the negotiations w ere in 
progress, and the plaintiff’s officers had drawn up and had 
all prepared for execution a renewal lease w ith  the de­
fendant.

N ot only was it for the jury, upon all the facts, to say  
whether the defendant retained possession by express or 
implied consent or acquiescence on the part of plaintiff, 
but it w as the jury’s province, as w ell, to say whether 
the defendant’s resistance of dispossession under this 
claim of right was bona fide made. For, if the jury should, 
on either of those issues, find for the defendant, the plain­
tiff’s action would be defeated. If the defendant honestly  
believed that it had the right to retain possession as ten­
ant at w ill in v iew  of all the facts testified to by its own  
w itnesses and by those of the defendant, then it cannot 
be charged w ith “holding over w ilfu lly” within the mean­
ing of the statute.

It is in evidence from the defendant that it contested  
in good faith the plaintiff’s sum m ary proceedings in the

istrict Court to dispossess. It challenged the plaintiff’s 
action, because of this right to retain possession as tenant 
at w ill. It raised the point that the secretary of the com-
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pany had presumed to serve the demand for possession  
and initiate these ouster proceedings w ithout, as the de­
fendant claimed, either inherent or express authority so to 
do. Defendant’s position was, that as secretary, S. B. Scott, 
had no authority to act for the plaintiff, and further, that 
by his own adm ission as a w itness he had been given no
express authority to so act.

T hese summary proceedings were not decided in the 
D istrict Court until September 27, 1916.

On certiorari therefrom, the Supreme Court sim ply  
held that there was evidence from which the Court or jury 
might infer authority in the secretary to act for the plaintiff. 
The Supreme Court decided the certiorari proceedings 
in Decem ber, 1916. Surely, there is nothing in the rec­
ord to indicate a lack of good faith in the defendant in 
thus defending w hat it conceived to  be its just and legal 
rights. The uncontradicated facts all point to the good  
faith and honest belief of the defendant in all of these 
proceedings. But even if the plaintiff and its counsel 
considered otherwise, it w as the jury’s duty to decide 
that fact.

The charge of the Court w as extrem ely conservative  
from the view point of the defendant in respect of these  
points and, according to the defendant’s opinion, a much 
more favorable statem ent of the law  should have been  
given by the Judge upon the subject of tenancies at 
will, &c.

P O I N T S  I N  P L A I N T I F F ’S  B R I E F .

P la in t i f f ’s b r ie f, fo r the m ost pa rt, sets fo rth  th e ir  a rg u ­
m ent th a t the de fendan t d id  no t act in  good fa ith  and 
th a t th is  is  show n  b y  an an a ly s is  o f  a ll the te s im on y  in
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the case. In substance, it is the argum ent presented by 
plaintiff s case before the jury in the Court below.

The learned counsel for the plaintiff argue over the 
major part of their brief (pp. i to io, inclusive^ and 13 
to 19, inclusive), that, under the evidence, the defendant 
did not show  good faith or act on an honest belief that it 
could rightfully retain .possession.

W e consider this argum ent entirely beside the point. 
W e may, for our present purposes, assum e all the infer­
ences drawn by plaintiff’s counsel from the testim ony;, 
but the fact remains, that the jury decided against the 
plaintiff and in favor of the defendant on these very facts, 
and that too, in the face of the very strenuous and able 
argument presented by plaintiff’s counsel.

A lthough immaterial here, we feel obligated to chal­
lenge some of the statem ents in this brief. The citations 
of testimony, are in many instances, entirely inaccurate and

For example (page 9 )—

“Plaintiff then brought suit to recover for the use 
of its property according to the measure established  
by statute for such cases.”

One m ight infer from this statem ent that a suit had 
actually been brought for use and occupation. Such is 
not the case, however, unless the plaintiff considers the 
present action of that nature. If w e are to look upon 
the present action as one for use and occupation, as we 
m ight do if we considered certain parts of its com plaint 
(the averm ent w ith respect to  rental and the payment 
of part thereof by the defendant), then obviously the 
suit should have been thrown out on defendant’s motion 
for non-suit.

W e should then note the next sentence in the Brief, 
page 9:
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“Defendant answered on the theory that it was 
only liable for rent at the same rate as under its 
lease, which am ount.it tendered.”

The record will be searched in vain for a line of plead­
ing or testim ony or statem ent of counsel to bear out any 
such theory, except that tender of rental was made by the 
defendant.

------ Again, at page 17, of the Brief, it is stated that

“On page 82 he (Mr. M ason): says they (W els- 
bach Company) had no other place to go and there­
fore determined to stay where they w ere.”

The w itness M ason made no such statem ent.

____ A t page 18, of the Brief, again citing testim ony
of M ason: •

“On page 86 he (M ason) says they never paid the 
slightest heed or regard to the letters they got from 
the Ancona Com pany.”

W hat Mr. M ason said was as follow s:

“W ell, we never regarded any letter we got from 
them as terminating the settlement of either lease or 
sale.”

:____A t page 20, of the Brief, the follow ing statem ent
is m ad e:

“In this case the Welsbach Company knew and 
admits over and over again that it knew that it had 
no right to exclude the Ancona Company from the 
use of this property.”
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W e subm it that there is not a word in the record to
justify  this statem ent.

— Again, on page 22, of the Brief, we have the follow­
ing:

On page 82 he (M ason) said if w e hadn’t any 
other place to go it w as quite im portant to remain 
in possession .”

In other words, counsel would have the Court believe 
that the w itness had said that the W elsbach Company 
had no other place to go. The question of counsel and 
the answer of the w itness are as fo llo w s:

Q. W ell, didn t it make it quite important that 
you should remain in the property w hether as 
owners or w hatnot?”

A. Y es, if we hadn’t any other place to go.”

The other citations of testim ony show  a few  lines of 
testim ony in each instance taken from the context and are 
altogether m isleading. T hey fail to support plaintiff’s 
charge of bad faith.

T h e  o n ly  q u estio n s before th e C o u r t on th is  ap p eal are  
th e se :

(a) D id the Court erroneously refuse to  direct a. 
verdict for the plaintiff;

— (b) D id  the C o u rt, to the prejudice of the plaintiff, 
ad m it u n law fu l te s t im o n y  fo r the defendant or exclude 
la w fu l te s t im o n y  fo r the p la in t if f .

(c) D id the Court improperly state the law in its 
charge to the jury?
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W e w ill consider these questions in the order named 
regardless of the order of plaintiff’s brief.

A

T h e  C o u rt P r o p e r ly  R e fu se d  P la in tiff ’s M o tio n  to  D ir e c t

a  V e r d ict.

Our opinion is that the Court should have non-rsulted 
the plaintiff, and failing that, should have directed a ver- 

*• diet in defendant’s favor. W e have already considered  
in this brief the facts of the case and have show n that \ 
if the defendant’s m otions to non-suit and to direct 
a verdict were to be denied, the Court w as obliged to let 
the jury decide the facts.

W e w ish again to direct the Court’s attention to the 
elem ent of taxes. Adm ittedly, the taxes w ere a part of 

rental. The defendant paid the taxes and for the 
period betw een June 30 and D ecem ber 30, 1916. T his  
paym ent w as acquiesced in by the plaintiff and the rental 
so paid has never been refunded. T his, of itself, pre­
sented at least a jury question—

D id the acceptance of rental am ount to a recog­
nition of the relationship of landlord and tenant?

A t point V II of plaintiff’s brief, it is asserted that the 
law  w as m isstated by the Court in its refusal to grant 
plaintiff’s m otion to direct a verdict. T he language  
objected to is as fo llow s:

“I am inclined to think that if  there w as an acquies­
cence by the parties in the defendant rem aining over 
after the 30th of June, that the right under the lease 
to have an absolute vacation at the expiration w ithin
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the m eaning of the statute was gone and that there 
was a new tenancy at least to the extent of m aking  
an indeterm inate lease an indeterm inate relationship  
which would require som e other form of notice 
which would not be available for the purposes of 
this action.”

Counsel have overlooked entirely the word "‘if.”  That 
question was left to the jury.

B.

Plaintiff claims that unlawful testim ony was admitted  
for the defendant as follows.

------ 1. Point V  of the Brief, page 31, asserts that at
PP- 57-59—

‘Defendant was allowed to say that a tenancy at 
w ill w as created and the tenant was law fully in 
possession of the premises.*

Plaintiff’s counsel offered in evidence and the Court 
admitted what w as supposed to be the record of the suit 
in the Camden City D istrict Court. It was subsequently  
discovered that the transcript of the testim ony was not 
attached to the record.

Before the questions now challenged were put to the 
w itness, plaintiff’s counsel had, in the presence of the 
jury on defendant’s m otion to non-suit, made the fo llow ­
ing statem ent. (P age 33) :

“Mr. W eaver: Our answer to that is, that in such 
a record in the D istrict Court as in evidence there, 
the Court decided that they were trespassers, that 
it is res adjudicata in this case. W ê have offered
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evidence here in record that show s conclusively  
Scott’s authority, because the Supreme Court said 
his authority was sufficient. N ow , it is not neces­
sary to put Scott on the stand to prove all that w as 
testified to in the former case, because that is res 
adjudicata in this case.”

N ot only w as this statem ent of counsel incorrect as to 
the issues before the D istrict Court, but as it later de­
veloped, the evidence before the D istrict Court w as not 
in the certified copy of the record offered in evidence. 
It was entirely proper for the defendant to show  w hat its 
defense actually w as in the D istrict Court, especially in 
view  of the incorrect statem ent made by opposing coun­
sel before the jury. In any event, the question and an­
swer now  challenged do not seem  to have been objected  
to, nor w as there any exception asked or allowed. One 
of the plaintiff’s main argum ents in the Court below  was 
that by the record of the D istrict Court everything was 
settled, including the question of “w ilful holding over.” 
Plaintiff brought that record of the D istrict Court into  
the case and could not be prejudiced by having the truth  
stated about said record.

------ 2. Objection is made at point "VI, page 32 of plain­
tiff’s brief, to the testim ony of defendant’s w itness, 
Stites, on pages 152-153.

A s to page, 153, w itness did not even answer the so- 
called objectionable question after plaintiff-s counsel had 
entered their objection.
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A t page 152, w e have the follow ing:

Q. H ave you anything to show  what am ount of 
m oney w as spent by the W elsbach Company in in­
stalling fixtures during their occupancy of the prop­
erty ?

(O bjected to.)
T H E  C O U R T : Indeed, gentlem en, I don’t see the 

importance of any of this line of examination.
MR. S T O C K W E L L : E xcept to show  the m ag­

nitude of the task in rem oving the fixtures at the ter­
mination of the leases. I think the jury has a right 
to consider that, your Honor, as w ell.

T H E  C O URT: W ell, I suppose, in that aspect of 
it, it has, in view of the advice given them.

A. No, I have not, but our inventory will give it 
absolutely.

Q. D o you have that here?
A. No,
Q. Haven’t you made up a statement showing the 

cost year b y  year of the installation of fixtures?
A. No.
Q. I thought you had.
A. No.
Q. I thought you had.
A. No.
Q. Well, do you know what the amount was?
A. For maintenance and repairs or for fixtures?
Q. No, fo rfixtures.
A. Oh, it is probably between $750,000.00 and a 

$1,000,000.00. That is just a guess.

There was, as indicated, a perfunctory objection to the 
first question. But after the explanation by the defendant’s 
attorney and the remarks by the Court, the objection was
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not pressed. The question objected to was unimportant 
and brought no answer except that witness did not have * 
anything with him to show what was spent on fixtures.

The subsequent questions were not objected to; but if 
they had been objected to, we should say that the evidence 
was entirely legitimate to show the extent of the fixtures 
and the task with which defendant was confronted in the 
removal thereof from the plaintiff's property.

C.

TH E COURT’S CHARGE.

i. Under point V III of plaintiff’s brief (pp. 33-34) it 
is contended that the Court misstated the testimony as 
fo llow s:

“The defendant claims that by the acts and conversa­
tions of the plaintiff through its officers legally author­
ized or lawfully authorized there was a remaining over 
in the property by the consent and with the acquies­
cence of the landlord.”

Counsel have erred in assuming that the Court' was here 
stating the evidence. The Court, however, merely stated 
what the defendant claimed. The Court likewise stated the 
claims of the plaintiff. The jury was entitled to determine 

from all the testimony in the case whether the plaintiff 
consented either expressly or by implication from the con­
duct of its recognized officers and agents.

W e must remember that defendant had been a tenant of 
these premises under the plaintiff for many years under 
sundry leases and had had dealings with these officials over



4°

a period of years and respecting other leases upon the prop­
erty. They knew full well with whom they had to deal.

All of the officers were dealt with and they included 
David S. B. Chew, Oswald Chew, Samuel Chew and Samuel
B. Scott.

2. In point IX  of plaintiff’s brief, counsel criticized the
following language of the Court------

“The third thing that the plaintiff must establish is 
notice and then service in accordance with the Statute.”

Apparently counsel had overlooked the express language 
of the Statute under which they sued, requiring as a con-^ 
dition precedent to such suit, that “demand be made, i&efr 
notice in writing given for delivering the possession of the 
premises by the landlord or their agent of agents thereunto 
lawfully authorized.”

This had to be established by the plaintiff.
The open question was, therefore, this------
W as Scott, the Secretary, “thereunto lawfully authorized” 

in the making of demand for possession and starting the 
District Court suit?

3. Refusal to charge plaintiff’s seventh request.

This request mingles facts and law. Its statement of 
facts is incomplete as well as incorrect. . There was no 
evidence that the defendant held the premises to make im­
provements or that it made any improvements after June 
30th, 19I6. The evidence does show that the removal of 
fixtures b ythe defendant necessitated some repairs and that 
these repairs were made after June 30th.

The Court, therefore, was not bound to charge as true 
facts which were in dispute or obviously stated incorrectly.
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So far as the law is concerned, this feature was complete­
ly covered in the Court’s main charge.

4. Refusal to charge plaintiff’s 13th request.

This request assumes that plaintiff’s sole reliance was 
upon its right to remove fixtures after the lease expired. 
It ignores the defendant’s contention that it had the right 
to remain by acquiescence or consent - o f the plaintiff, and 
that the plaintiff was estopped to charge a wilful holding 
over i nthe face of the actions and words of its own officers 
and agents-.

On the question of manufacturing, the Court’s charge 
and his statements in the presence of the jury before his 
main charge were most favorable to the plaintiff. The dis­
puted facts were, of course, left to the jury.

5. The other exceptions are only given a general refer­
ence in plaintiff’s brief and evidently are not pressed.

;____Request No. 1. The questions involved in this ac­
tion are not res adjudicata by the judgment of the Camden 
City District Court. The partial record of the District Court 
does not disclose the facts or the law presented or deter­
mined.

__Reqtiest 2. This com bines facts and law. Its law
is unsound in that—

(a) It required the Court to hold that the lease gave 
thé defendant no right to remove its fixtures after June 
30, 1916, and
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(b) to hold that “a written contract” cannot be 
changed by parol; it can o n ly  be changed where its terms 
are am biguous and uncertain, etc.

It also asked the Court to decide facts instead of to 
subm it them to the jury.

R equests 3, 4 and 14. T h ese.w ere, in effect re- 
quests to direct a verdict and an argum ent of disputed 
facts in support of such a motion. Such requests were 
of course, properly refused.

- R equest 8. This would confine the jury to the one 
issue— the rem oval of fixtures. There were other ele-

lT neT  f° r the *° C° nsider as w e have already out-

equest 9. This would take the disputed facts
h a  1from the jury.

R equest io. The question of m anufacturing was 
thoroughly covered by the Court both in its decision on 
the motion to direct a verdict and in its main charge.

-R equests i i , i 2 . T hese covered purely jury ques­
tions.

e charge of the court was clear and left to the jury 
on y questions of fact. The conduct of the trial throughout 
was favorable to the plaintiff. It was allowed to amend

f e n i S  T  condudine  argument of de-
ndants counsel. It was given wide latitude in its attempt

fX m e d  l h ”  the defendant Every d- “  known a skilled lawyer was used to influence the jury in the
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plaintiff's favor. Counsel’s argument to the jury was very 
lengthy and unrestricted. The fact remains that the jury 
believed the testimony of the defendant’s witnesses and re­
fused to hold the Welsbach Company guilty of “wilful hold­
ing over” under the terms of the Statute.

The judgment of the Supreme Court should be affirmed.

BLEA K LY  & STOCKW ELL.
Attorneys for Defendant and Appellee.
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NEW JERSEY COURT OF ERRORS AND 
APPEALS.

A n c o n a  P r in t in g  C o m - \  
p a n y , I
Plaintiff and Appellant, ! A ctio n  at  L aw . 

YS. f
W e l s b a c h  C o m p a n y , \

Defendant and Respondent. J

BRIEF FOR THE PLAINTIFF AND 
APPELLANT.

I.

This is an action to recover a penalty  fo r wilfully 
holding over under “  A n Act concerning landlords 
and ten an ts .”  Compiled S tatu tes of New Jersey, 
Vol. 3, page 3076. I t  was tried  in the Camden C ir­
cuit before Judge Lloyd and a jury . The principal 
points involved are, first, w hat constitutes wilful 
holding over; second, w hat constitutes a reasonable 
time fo r rem oval• th ird , w hether unauthorized con­
versations may be the basis of the state  of mind in ­
volved in the problem  of w ilful holding over.

In  o rder to clarify  the questions involved and 
especially to throw  light on the state of mind of the 
defendant, it  will be w orth while to give a brief
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synopsis of the circumstances, as revealed by the 
evidence, which produced the action.

The Wel'sbach Company were tenants of a large 
m anufacturing p roperty  in Gloucester City, N. j . ,  
owned by the Ancona P rin tin g  Co. They were hold­
ing under a ten year lease (E xhibit P I ) ,  and when 
this lease began to draw  tow ard a close, the Wels- 
bach Company still desired to use the prem ises and 
began to consider m aking arrangem ents fo r a 
fu rth e r extension of the ir tenure, or a purchase of 
the p roperty  outright.

The lease above mentioned expired on the th irtie th  
day of June, 1915. Taking time by the forelock, 
W elsbach Company form ally opfened negotiations 
on Jan u a ry  19, 1914, about a  year and a half be­
fore the expiration of the term , by le tte r (Exhibit 
P13). This le tte r made three alternative proposi­
tions of purchase, and ended with this p arag rap h  : 

“ In  event of your unwillingness to accept 
any one of the alternative offers herein p ro ­
posed, we in  th a t event will accept an extension 
of the presen t lease fo r a  fu rth e r te rm  of one 
year under the same term s and conditions as the 
present lease a t a ren ta l of not exceeding 
$10,000.00, vacating the premises upon expir­
ation thereof.”

This le tte r is significant as showing the clear 
apprehension of defendant a t th a t early  date, th a t 
it would have to vacate unless it  succeeded in making 
other arrangem ents, and also the use by the de­
fendant of its intention to vacate as a means of secur­
ing from  plain tiff the term s defendant desired.

The le tte r  ju s t mentioned resulted  in an extension 
of the lease fo r one year. I t  was thoroughly under­
stood by both parties  th a t this was a  tem porary  ar-
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rangem ent to give W elsbach Company tim e to  make 
perm anent arrangem ents. The extension o - ^as® 
was made on M arch 7, 1914, so the W elsbach Com­
pany had from  th a t date till June 30, 1916, more 
than  two years and three months, to make its p er­
m anent arrangem ents, F rom  this point on attention 
m ust be fixed on the critical date, June 30, 1916.

N otw ithstanding the fact th a t W elsbach Com­
p an y ’s offer to purchase had been refused, and a 
tem porary  arrangem ent had been made in  order 
to give them  time to locate elsewhere, it  soon tra n s ­
p ired  th a t the ir expression “ vacating the prem ises 
upon expiration thereo f,”  had  not been intended to 
be taken a t its face value. I t  was, to use a modern 
expression, a b it of camouflage. The re s t of the h is­
to ry  is a m ere recitation of the efforts of defendant 
to carry  out w hat they had made up the ir minds 
to. W hat th a t was appears from  the testim ony of 
Sidney Mason, president of W elsbach Company, on
cross-exam ination (p. 83). , _

“ No, we d id n ’t  make up our minds we 
w ouldn’t get ou t; we made up our minds we 
would do everything in our power to get th a t 
property . T hat is w hat we made up our minds
to .”

W hat advances the W elsbach Company next m ade 
to the ir landlords, a fte r they had secured the exten­
sion above mentioned, the testim ony does not reveal, 
but w hatever they were, they drew from  the Ancona 
Company a definite offer. This is in the form  of 
a le tte r (E xhibit P6) of Septem ber 24, 1915, and as 
it  is the pivot on which all subsequent events swing, 
it  is w orth quoting in full.
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“ Septem ber 24, 1915.
Mr. Sydney Mason, President,

W elsbach Company,
Gloucester City, N. J .

D ear S ir:
I  am  directed by the Ancona P rin tin g  Com­

pany to  offer to the  W elsbach Company an ex­
tension of the lease for five years a t a ren ta l of 
F ifteen  Thousand ($15,000.) Dollars.

The p roperty  is not for sale.
Yours very  truly,

Oswald Chew, 
Secretary. ’ ’

Thus very  tersely, and very  clearly, the Ancona 
P rin tin g  Company conveyed its term s. F rom  these 
term s it never budged. W elsbach Company tried  in 
num erous ways to makes some different a rran g e­
m ent; made offers direct and indirect, and finally 
adopted the simple expedient of staying in anyway, 
and tru stin g  to the astuteness of counsel to find some 
way of preventing the ir physical ejection, until, in 
the ir own good tim e they were thoroughly ready  to 
go.

T heir first effort was n  conversation. This is 
given in the very  w ords of Sidney Mason, president 
of the W elsbach Company (p. 66), words spoken in 
his d irect testim ony and not dragged out in cross- 
examination.

“ Q, * * * Did you explain to him  a t th a t time 
any  proposed plans for the new buildings?

A. No, not a t th a t time. A t the interview  in 
June  or Ju ly , 1915, when I  was negotiating for 
a continuance of the cu rren t lease, the last lease,
I  told Mr. Chew th a t we had plans p repared  for 
our new plant, and I  displayed those plans to
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him as an evidence of our intentions and to make 
him realize that unless we owned the Ancona 
plant we ultimately would remove from  its prop­
erty ,” etc.

L ater (p. €7) Sidney Mason says:
“ The building operations were commenced, 

I  th ink, by October of th a t same y ea r.”

On October 6, 1915, W elsbaeh Company replied 
to the le tte r of Septem ber 24, 1915, of Ancona Com­
pany (which we have called the pivotal le tte r) sa y ­
ing (p. 308):

“ I f  the Ancona p roperty  which we are  now 
occupying is not fo r sale we are without further  
interest, as new buildings are  now under con­
struction which make it no longer necessary fo r 
us to  consider fu rth e r  lease of the prem ises. ’ ’

Then, fu rth e r  to rub in th e ir  entire independence 
of the p roperty , they pu t a  time lim it on the ir p re ­
vious offers.

“ In  le tte r of Septem ber 18th we invited a 
counter-offer of sale of the prem ises, but owing 
to the action we have now taken, we are  w ithout 
in terest in  considering the purchase of the prop­
erty  above the figure of offer in our le tte r of 
June 30, last.

“ Should you care  to reconsider same, we shall 
be glad to hear from  you p rio r to the first 
proxim o on which date we desire our offer to 
be considered w ithdraw n.! ’

W elsbaeh Company did not hear from  Ancona 
Company p rio r to the first proximo, so the  negoti­
ation was term inated, W elsbaeh Company began
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its new buildings, had nearly  a year to  complete 
them in, had expressed no fu rth e r in terest in the 
Ancona p roperty  and had w ithdraw n all offers.

On December 21st, W elsbach Company, not being 
content w ith the silence of Ancona Company, wrote 
to point out th a t no reply had been received to their 
le tte r of October 6th. This le tte r of 21st is not in 
evidence verbatim, but is re ferred  to in the reply of 
the Ancona Company (p. 309) in which they point 
out th a t the le tte r was such th a t no reply  was 
needed, and add, “ W e have not changed our mind 
w ith regard  to the m a tte r .”

The next effort to get the Ancona Company to 
change its term s was made by Mr. Samuel T. Bodine, 
which brought out the following le tter (p. 309):

“ Jan u a ry  22, 1916.
D ear Mr. Bodine:

R eferring to our conversation of the 12th inst. 
I  enclose you a  copy of the le tter of the Ancona 
P rin ting  Company to Mr. Sydney Mason, P res­
ident of the W elsbach Company, dated Septem­
ber 24, 1915.

The Company had not changed its  position 
in the m atter of the disposition of its  property.

V ery tru ly  yours,
D. S. B. Chew.”

To this W elsbach replied (L etter M arch 1, 1916, 
p. 310) again refusing the term s and Ancona Com­
pany prom ptly answ ered again, (L etter M arch 3, 
1916, page 311), acknowledging receipt of the le tter 
and saying:

“ We understand, therefore, that, pu rsuan t to 
the rejection last autum n of our offer of a  five 
year extension of the lease, the Welsbach Com­
pany will vacate the premises by June 30th, 
and shall act accordingly. ? ’
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So fa r  the situation was th a t both parties  knew the 
lease would expire, thkv W elsbach Company was 
building new buildings and using th a t fact to try  
to secure its own term s, the Ancona Company had 
laid down its term s on Septem ber 24, 1915, and had  
refused to change them. Thus as early  as M arch 3, 
1916, while there were still four months of the lease 
to run, Ancona Company notified W elsbach th a t it 
would be expected to vacate a t the end of the lease, 
and a t th a t time W elsbach Company had already  
begun to move, fo r the first o rder in  the moving 
operation is dated  Jan . 28, 1916, (pages 229 and 
318).

As the tim e drew near, W elsbach Company in ­
creased its activity  in moving out (E xhibit P14) and 
on June  7 Mr. Mason called and saw Mr. Scott, 
secretary  of the Ancona Company, and offered to 
sell the sprinkler system, etc. The very  object of 
his v isit proves conclusively th a t his company was 
actually  moving out of the whole property . Mr. 
Scott, having no au thority  in  the m atter, re fe rred  
it to the officers and directors, as indicated by his 
le tte r to Mr. Mason of June 13, 1916, (p. 312). lh e  
le tte r closed w ith this p a ra g ra p h :

“ I  was also instructed  to notify  you th a t the 
Ancona P rin tin g  Company expects th a t you will 
vacate the p roperty  im m ediately upon the ex­
p ira tion  of the lease and tu rn  i t  over to the A n­
cona P rin tin g  Company a t th a t time in the con­
dition required  by the lease.”

Thus fo r the second time, the W elsbach Company 
were told to vacate.

A t this point, the W elsbach Company found itse lf 
in  a peculiar position. Mr. Mason had been unable 
to believe th a t his trum p card, the new buildings,
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would prove unavailing (p. 98). He could not 
imagine th a t owners of p roperty  could deliberately 
come to a conclusion as to w hat they would take for 
it and m aintain the ir position consistently. M easur­
ing others by his own methods, he considered the ir 
statem ents and le tters as pu t out only fo r effect. 
Consequently he had not pushed the construction of 
his new buildings rap id ly  enough, resting  calmly in 
the confidence th a t his “ efforts to get th a t p ro p e rty ’’ 
would be successful. Now, as the fatefu l date of 
June 30, 1916, approached, it  began to dawn on him 
th a t possibly the landlord corporation m eant w hat 
it  said. As he and his company had not been able 
to make a business m an’s agreem ent, counsel was 
called in to see w hat the law yer could do.

So Mr. .Bleakley came over on June 27, three days 
before the expiration of the lease.

The advent of an a tto rney  a t such a late date, 
aroused the suspicions of the officers of the Ancona 
Company. Being friendly  in a personal way with 
Mr. Bleakley, they trea ted  him w ith courtesy, but 
prefaced all conversation w ith the caution th a t the 
whole au thority  lay w ith the board of directors and 
th a t they as officers could ta lk  w ith him  on no other 
basis than  th a t already laid  down, viz., the pivotal 
le tte r of Septem ber 24, 1915. (Mr. Scott testify ing  
'from  m em oranda made a t the time, p. 176.) Con­
sistently  m aintaining the ir position, the officers 
would not make any offer or counter-offer, but 
agreed to subm it any offer th a t Mr. Bleakley m ight 
be authorized to make, to the board. Mr. Bleakley 
had  no offer, and came back next day w ithout any 
offer but the day following, June 29, one day before 
the expiration of the lease, he came back and made 
an offer.



9Brief for the Plaintiff and Appellant

The officers of the Ancona Company, consistently 
m aintain ing the ir position, called a m eeting of the 
directors and subm itted the offer. The directors 
rejected the- offer and of this Mr. Bleakley was 
notified on June 30, 1916, the la s t day of the lease, 
and the le tte r (p. 313) re ite ra ted  the expectation on 
the p a r t of the Ancona Company th a t the W elsbach 
Company will vacate.

So the W elsbach Company was told for the th ird  
time to  vacate.

U nder these circumstances, the lease expired.
However, the W elsbach Company did not vacate.
The landlord corporation brought the s ta tu to ry  

proceedings and judgm ent was given in its favor. 
S till the defendant did not surrender possession. 
They took a certio rari to remove the proceedings to 
the Suprem e Court. A gain they were unsuccessiui 
and again they did not move. They appealed to the 
Court of E rro rs  and A ppeals. F inally , in  the ir own 
good time, December 30, 1916, six months a fte r the 
expiration of the lease, they vacated the prem ises 
and then abandoned the ir appeal.

P lain tiff then brought suit to recover fo r the use 
of its p roperty  according to the m easure established 
by statu te  fo r such cases. D efendant answ ered on 
the theory th a t it  was only liable fo r ren t a t the same 
'ra te  as under its lease, which am ount it  tendered.

The question a t issue is—Can they support their 
position!

Up to the expiration of the lease, there  is not a 
shadow, not a b reath  of anything, to excuse the ir 
rem aining on the p roperty  a fte r June 30, 1916. The 
circumstances which they used to give color to their 
defiance occurred a fte r th a t date.

Mr. Bleakley, on receiving the conclusive le tter 
from  the Ancona Company, June 30, 1916, the same 
day replied (E xhib it D2, p. 283):
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“ I  received your le tte r o-f this date ju s t be­
fore I  was about to take the tra in  to the shore 
and I  will not be back until Monday. I  will come 
over and see you M onday between eleven and 
twelve o ’clock.’’

On Monday Mr. Bleakley came over, but as he had 
not seen his clients since the last interview, he had 
nothing fu rth er to say. The day following he came 
again, but as the case had already been placed in the 
hands of counsel to bring possessory action, there 
was nothing fu rth e r to be said or done. As Mr. 
Bleakley picturesquely expressed it, the situation 
was “ a short horse and quickly cu rried .”  Mr. 

'B leakley made fu rth er abortive efforts to get his 
offers considered by applying to Mr. W eaver, who 
had no re ta in er except to  bring dispossession p ro ­
ceedings, and his efforts perforce ceased, when the 
proceedings were begun, which was done on Ju ly  7. 
This was as prom ptly  as the necessary papers could 
be p repared  and executed, S atu rday  half holiday, 
Sunday, and the F o u rth  of Ju ly  intervening'.

I t  seems perfectly  evident, th a t when W elsbach 
Company finally realized th a t it had failed to make 
an arrangem ent fo r a continuance of its possession, 
it  deliberately, knowingly, wilfully, determ ined to 
stay  in, and th a t the m anoeuvres of its counsel were 
either fo r the purpose of m aking some kind of color 
of right, or else th e ir theory  of the m a tte r was an 
afterthought, dug up to support, for a while, an in ­
supportable position.

The position of the defendant is, in  brief, th a t the 
plaintiff acquiesced in defendan t’s rem aining in pos­
session pending negotiations, and th a t consequently 
a tenancy a t will resulted.

The absurd ity  of th is position can be shown from
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the uncontradicted evidence, or from the statements 
of defendant’s witnesses.

But first and primarily it must be always borne in 
mind that a competent Court has held that plaintiff 
did not acquiesce, and that so much of the conten­
tion, a least, is res a d  ju d ica ta , binding defendant.

Secondly, let us analyze the happenings after June 
30, 1916. At the first interview, Monday, Mr. 
Bleakley saw only Mr. Samuel Chew and Mr. Scott, 
it is particularly noted that Mr. David S. B. Chew, 
president of the company, was not there, Mr. Sam­
uel Chew was not an officer of the Ancona Company, 
but a director only. As director he had no implied 
power to bind the company, he had never been held 
out by the company as having any power to bind it. 
Mr. Scott was only secretary. In all his interviews 
with officers of the Welsbach Company and its coun­
sel, he had made it clear that he could do nothing but 
act as a channel of communication with the board of 
directors and carry out its orders. Mr. Samuel Chew 
made his position clear without a shadow of ambigu­
ity. He testified (p. 226):

“ I was very much annoyed that he should be 
in the office at all. The first thing I said to him 
was. ‘ Mr. Bleakley, how do you do! I am glad 
to meet you, but you can’t come here represent­
ing the Welsbach Company; you will have to 
step out in the hall. I will meet you gladly and 
have lunch with you as well, but I cannot allow 
you to come here and converse with me as a 
representative of the Welsbach.’ ”

This testimony was not contradicted by Mr. 
Bleakley.

At the next interview exactly the same parties 
were present. The president of the Ancona Com-
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pany was not there. The secretary  who had fre ­
quently explained th a t he had no power in the prem ­
ises, and a  mere director who refused even to talk 
with Mr. Bleakley as a representative of the W els- 
bach Company, were all th a t were present.

The last foothold of defendan t’s contention, was 
an interview  with Mr. W eaver. Mr. W eaver had 
no au thority  from  the company w hatever, except to 
bring proceedings fo r possession.

Of course, the testim ony shows th a t Mr. B leakley’s 
principal contention about being given more time to 
make a proposition a t his interview  on Ju ly  3rd, 
is denied by the other two participants, but as con­
flicting ̂  testim ony is fo r the ju ry , no em phasis is 
here laid on this discrepancy. The uncontradicted 
testim ony shows th a t a f te r  the board of directors 
spoke finally on June  30th, no person authorized to 
act in the m a tte r did anything to give the W elsbach 
Company a new tenure.

Consequently the first and cardinal e r ro r  of the 
Court below was its failure to direct a verdict for 
plaintiff. (Motion on page 294, refused page 258.)

The learned tr ia l Judge laid down, fo r the  guid­
ance of the ju ry , three propositions, first, th a t if the 
tenan t believed it  had the rig h t to hold over, the 
verdict should be fo r the defendant below; second, 
th a t the defendant below had a  reasonable time, afte r 
the term ination of the lease, to move out; th ird , th a t 
the unauthorized statem ents of persons could con­
stitu te  a state of m ind of the tenan t and result in 
an indeterm inate lease. T hat is to say, the learned 
tr ia l Judge laid  down as the law of th is S tate  tha t 
any tenant can hold over a fte r the term ination of a 
lease if the tenant, fo r any reason, thinks he has a 
rig h t to hold over. He fu rth e r determ ined the law of 
this S tate  to be th a t any tenant m ay have a reason-
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able time, a fte r the term ination of the lease, to  use 
the prem ises and hold them  from  possession of the 
landlord fo r the purpose of moving out. He fu rth e r 
la id  i t  down as the law  of New Jersey  th a t the dec­
lara tions of unauthorized persons m ay create an in­
determ inate lease. I t  was argued  at the tr ia l th a t the 
establishm ent of these principles would revolutionize 
the law of tenancy in New Jersey  and make it so 
uncertain  as to unsettle our entire system  and make 
sealed leaSes w orthless.

II .

The facts produced before the ju ry  a re  as fo llow s:
Several agreem ents, under seal, were entered into 

between the Ancona P rin tin g  Company and the 
W elsbach Company. They are found on pages 285- 
296 of the S tate of the Case. The contracts provide 
th a t “ the p a rty  of the second p a r t  shall and will, 
during the continuance of th is lease, keep, and a t the 
term ination thereof, deliver up, the said prem ises in 
as good order and rep a ir as of the day of the date 
hereof, reasonable w ear and tear, acts of God and 
public enemies and accidents by fire excepted. ’ * They 
fu rth er provide th a t “ the p a r ty  of the second p a r t  
fu rth e r agrees th a t it will make and pay  fo r all re ­
p a irs  to the prem ises hereby leased, during  the term  
of th is lease, which shall be necessary fo r the p u r­
pose of the business of the said p a rty  of the second 
p a rt, and fo r keeping the p ro p erty  in  p roper rep a ir 
and condition, * * * * and shall have the righ t, at the  
te rm ina tion  o f the lease, to remove all fixtures 
erected by it or by the W elsbach L ight Com pany d u r­
ing the occupation of said prem ises, etc., provided, 
however, any and  all buildings th a t m ay be erected
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by the p a rty  of title second p a r t  shall be and become 
the p roperty  of the p a r ty  of the first p a r t hereto. ’ ’ 
The term  of the W elsbach Company ended on the 
30th day of June, 1916, and the ren t was $10,000, 
payable quarterly .

The parties  to these contracts were both corpora­
tions. On December 23, 1915 (309), the W elsbach 
Company was notified, in w riting, of the fu tility  of 
its efforts to hold the prem ises, and th a t it m ust 
vacate. On pages 310 and 311 there was correspond­
ence to the same effect. On June 13, 1916 (312), the 
W elsbach Company was again notified, in w riting, 
th a t it would be expected to “ vacate the p roperty  
im m ediately upon the expiration of the lease and 
tu rn  it over to the Ancona Company a t th a t time in 
the condition required by the lease.”  On the same 
page, on June 30, 1916, the secretary  of the Ancona 
Company w rote to the a tto rney  of the IVelsbach 
Company as follows: “ I  have taken up w ith the 
directors your offer of $12,000 made yesterday on 
behalf of the W elsbach Company for an extension of 
its  lease w ith the Ancona P rin tin g  Company. I t  
seems strange th a t a t this late date the m atter should 
be ag itated  a t a l l ; but, as you have made the offer,
I  beg to say th a t the Ancona P rin tin g  Company has 
made and will make no change from  th e ir position 
indicated in the le tte r of Mr. Oswald Chew, secre­
ta ry , to Mr. Sidney Mason, president, of Septem ber 
24,1915, and beg to re ite ra te  th a t the Ancona P r in t­
ing Company expects the W elsbach Company to va­
cate im mediately on the expiration of the lease.”

On Ju ly  7, 1916, notice, pu rsuan t to the term s of 
the s tatu te  on which th is action is based, was served 
on the W elsbach Company (297). In  pursuance of 
th a t notice proceedings were had in the D istric t 
Court (297-307), by which the IVelsbach Company
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was ordered to vacate the prem ises. These proceed­
ings were removed to the Suprem e Court by certi­
o ra ri and affirmed. The W elsbach Company then 
appealed to the Court of E rro rs  and A ppeals, and, 
a fte r the W elsbach Company had vacated, to wit, in 
December following, it abandoned the appeal.

F rom  this evidence, it  would seem to be clear th a t 
the W elsbach Company was wilfully holding over, 
and the learned tr ia l Judge should have directed a 
verdict in favor of the plain tiff below.

I I I .

But, the learned tr ia l Judge allowed the ju ry  to 
pass upon the question under the following circum ­
stances. In  the first place, the W elsbach Company, 
by its  president, Mr. Sidney Mason, said he thought 
the W elsbach Company had a  righ t to hold over, and 
tha t, in  so doing, he was acting in good faith . The 
facts, upon which he based his opinion, were first, 
th a t Mr. Justice G arrison allowed a  certio rari of the 
proceedings before the D istric t Court, and th a t the 
m ere allowance of a  certio rari gave rise to a doubt 
concerning the correctness of the ouster proceedings 
in the D istric t Court. The ground of the certio rari 
was the sufficiency of the au thority  of the agent who 
gave the notice, under the statu te, to vacate. Even 
if it be g ran ted  th a t there m ay have been some tech­
nical question arising  upon th a t point, i t  is difficult to 
see how it could affect the good fa ith  of the W elsbach 
Company in holding over contrary  to the term s of the 
lease. B ut there were other circumstances to be re ­
lied upon by the W elsbach Company to show its  good 
fa ith  in  holding over. Mr. Bleakley, its  a tto rney  (see 
his testim ony, 122-146), says th a t on the 27th day of
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June  he went to the office of the Ancona Company, 
in Philadelphia, and saw Mr. Chew, who told him 
to go to his company and take up the question of 
the lease, ‘‘Get the very  best am ount th a t they will 
pay  in  dollars fo r a  year and the very  best number 
of years th a t they will take a lease” ; th a t the Wels- 
bach Company instructed  Mr. Bleakley to submit a 
proposition of $12,000 a year fo r two years, and th a t 
Mr. Che\v agreed to take i t  up w ith the officers of the 
Ancona Company. He then says he got the le tte r  of 
June 30th, above quoted ; th a t he im m ediately wrote 
them tha t he would be over Monday, Ju ly  3, 1916; 
th a t he went over and had some talk  w ith them  which 
resulted in  nothing, bu t th a t he le ft w ith the under­
standing th a t he was to re tu rn  on W ednesday fol­
lowing w ith another proposition, when he was told by 
Mr. Scott, secretary  of the Ancona Company, th a t 
the m atter was in  the hands of Mr. W eaver, and 
th a t he was directed to go see Mr. W eaver, to whom 
he offered $12,000 fo r two years, and th a t Mr. 
W eaver w anted him to make i t  $15,000, and th a t Mr. 
W eaver afterw ards inform ed him, on Ju ly  7th, th a t 
he could no t get his clients to agree to $15,000 for 
two years. Mr. Bleakley said th a t he reported  these 
circumstances to Mr. Mason, president of the Wels- 
'bach Company, and Mr. Mason says, that, from  
these circumstances, he thought he had  a righ t to 
rem ain in possession of the prem ises. Mr. W eaver 
was simply employed to in stitu te  the D istric t C ourt 
proceedings. He had no other au thority  (201).

Mr. Scott, Mr. D avid S. B. Chew and Mr. Samuel 
Chew, not only deny w hat Mr. Bleakley says, but 
state, w hat is undoubtedly true and uncontradicted, 
th a t neither of them  had au thority  to speak fo r the 
Ancona Company, whose w ritten  declarations, re ­
fe rred  to above, were the resu lt of meetings of the 
directors of the Ancona Company.
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So that, on the one hand, we have the lease, which 
speaks for itself and makes the te rm  end June 30, 
1916. We have the several w ritten  notices, addressed 
by the Ancona P rin tin g  Company to the W elsbach 
Company, requiring  the la tte r  company to vacate on 
the term ination  of its lease. On the other hand are 
efforts made, a t the last hour, by the law yer of the 
W elsbach Company, to secure a modification of the 
w ritings, by conversations with persons who had no 
au tho rity  in the world to bind the Ancona C orpora­
tion. P rom  these unauthenticated  and contradicted 
interview s the good fa ith  of the W elsbach Company 
arises. Everyone is bound to know the law. Sidney 
Mason, a very  intelligent and resourceful person, did 
know the law. He knew th a t the lease of the W els­
bach Company had term inated, and th a t the Ancona 
Company w anted its p roperty . Is  it conceivable th a t 
there is the least legal substance in the position he 
takes? I f  there is, then the term s of any lease can 
be abrogated by the flimsiest circumstance. Any 
tenan t can say, “  I  tried  to get the term s of my lease 
changed by m aking different propositions to unau­
thorized -persons, and fa ile d ; therefore, I  honestly 
believed th a t I  had a  righ t to hold possession of the 
prem ises con trary  to the term s of the lease between 
me and my landlord. ’ ’

But, Mr. M ason’s entire cross-exam ination (81- 
115) shows instead of good fa ith  first, gross careless­
ness. F o r instance, on page 81, he says he never gave 
a thought to the 30th day of June. Second, his te sti­
mony shows u tte r  d isregard  for the term s of his 
contract. On page 82, he says they had no other 
place to go, and, therefore, determ ined to stay  where 
they were. On page 83, he says, “ W e made up our 
minds to do everything in our power to get th a t 
p roperty . ’ ’ Third, he shows the grossest wilfulness.
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On page 86, lie says they never paid  the slightest 
heed or regard  to the le tters they got from the A n­
cona Company. F ourth , he exhibits the m ost as­
tounding falsity . On pages 88 and 89, he says they 
began to vacate the Ancona factory  before the 30th 
day of June, and yet honestly believed th a t they 
d id n ’t have to move a t all, because they had occupied 
the p roperty  for th ir ty  years, and he expected th a t 
the Ancona Company would either sell or lease his 
company the p roperty . F ifth , he po rtrays  m arked 
cunning. On pages 90 and 91, he boldly declares tha t 
the W elsbach Company w anted to buy the p roperty , 
and, failing in tha t, to ren t it  fo r a short term , a term  
long enough fo r them  to get out. On pages 92 and 
93, he says he knew th a t his efforts to buy or lease 
had failed, and th a t his company was accordingly 
proceeded against in the D istric t Court. On page 95, 
he says they were delighted to get out, a fte r  holding 
the prem ises fo r six  m onths a fte r the expiration of 
the term . On page 97, he adm its receiving the le tter 
there quoted, which he did not answer, because, on 
page 98, he says he thought it was a piece of false 
pretense. On page 99, he says th a t he thought the 
Ancona Company considered th a t it  had the W els­
bach Company by the short hair, and th a t he acted 
accordingly. On page 102, he adm its the reception 
of the le tte r there quoted, which le tte r required the 
W elsbach Company to get out a t the term ination of 
the ir lease. On page 106, his question to the exam­
iner, “ A nd throw  it  in the s tre e t? ”  shows his d isre­
gard  of the law and his a rb itra ry  spirit. On pages 
112-113, he adm its th a t he knew th a t his company had 
no rig h t there, by asking, as a  special privilege, th a t 
they have the ir term  extended six months.

During all this time, the Welsbach Company, who 
were building, in the immediate neighborhood, a new
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plant, were gradually  moving from  the Ancona p lan t 
to the ir new plant. They were carry ing  on the ir 
m anufacturing in both buildings during  the entire 
six m onths they occupied the Ancona p ro p erty  a fte r 
the expiration of the term . (See the evidence of Mr. 
Stitcs, which states this fact in full.) T hat is to say, 
they held over during  six m onths to accommodate 
themselves. Adm ittedly, all efforts to secure another 
lease or to purchase the p ro p erty  had failed. Sidney 
Mason, who is the W elsbach Company, in  reality , 
concluded to hold the Ancona Com pany’s p roperty  
until such time as suited his convenience to tu rn  it 
over.

IV.

Now, come to the consideration of the term  “ w il­
fu l”  in this act. The mischief to be rem edied is un ­
conscionable holding over. According to defendan t’s 
contention any tenant, who is willing to swear th a t 
he holds over in good faith , can escape the visitation 
of the penalty. B ut much more is involved. I f  good 
fa ith  will enable him to rem ain in the p ro p erty  a fte r 
the term ination of the lease, then good fa ith  becomes 
a  substantive right, and he can sue fo r its  violation. 
In  every case where a w arran t of rem oval issues and 
a tenan t is forcibly ejected, if  the construction con­
tended fo r in th is case is sound, the tenan t will have 
his righ t of action fo r dam ages because his good 
fa ith  gave him  a  rig h t of possession stronger than 
the term s of the lease which defines th a t right. The 
term  “ w ilfu l”  m ust find its in terp re ta tion  in the ob­
ject sought by the legislation. I t  is to punish people 
who knowingly hold over a f te r  th e ir term . I ts  ob­
ject is to punish people who, as in this case, deprive
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the landlord of the exclusive possession of his p ro p ­
erty, wrongfully. In  this case, the W elsbach Com­
pany knew, and adm its over and over again th a t it 
knew, th a t it  had no righ t to exclude the Ancona Com­
pany from  the use of its p roperty . There can he no 
exercise of the faculty  of knowing which does not 
embrace the exercise of the will. To do a th ing 
knowingly is to exercise the will. Therefore, when 
the "Welsbach Company knew th a t it had no righ t 
there, it  exercised its will to stay, and consequently 
m ade itself amenable to the statute.

The contract between the two corporations was in 
w riting, duly executed and acknowledged. I ts  term s 
were simple and clear. The contract provided th a t 
the term  should expire on the 30th of June , 1916. 
P r io r  to th a t time, repeated efforts had been made 
by the W elsbach Company either to purchase the 
p roperty  or to en ter into another lease w ith the A n­
cona Company. The Ancona Company dealt w ith 
and disposed of these efforts through its board of 
directors, and pu t its conclusions in w riting, ad­
dressed to the W elsbach Company. Consequently, 
the au thorita tive action of the Ancona Company was 
in  w riting, and not open to question or doubt. There- 
forej the righ ts of the p arties  were expressed in 
w riting, duly authorized and final. There could not 
be the slightest doubt about the m eaning of these 
w ritten  determ inations, and they concluded the p a r ­
ties. The W elsbach Company had full knowledge 
of the determ ination of the Ancona Company. To 
hold that, under such circumstances, the conversa­
tions of unauthorized persons could make another 
contract between the p arties  is, to say the least, a 
dangerous thing. The Ancona Company relied upon 
its  board  of directors and not upon individuals, and 
any  notions entertained or expressed by those indiv-
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iduals. I f  such persons could make a new contract 
between the two corporations, w ithout the knowledge 
or au thority  of those corporations, all corporate con- . 
trac ts  would be a t an end. I f  these unauthorized 
conversations had  no binding effect, a  fact perfectly  
well known to the W elsbach Company, how can it be 
held th a t the W elsbach Company was legally justified 
in holding possession of the leasehold con trary  to the 
term s of "'the contract and the wish of the Ancona 
Com pany? I f  such a proposition is m aintainable, the 
law of tenancy in New Jersey  is in  a state of chaos 
and uncertainty. All th a t a tenan t has to do, in  order 
to exclude h is  landlord from  possession con trary  to 
the term s of a lease, is to have some unauthorized 
person indulge in a  conversation, or state proposi­
tions, to other unauthorized persons, and the con­
trac t, sealed and acknowledged, is a t an end. Indeed, 
if  this rule is adopted as the law of New Jersey , it 
will be quite impossible to draw  and execute a  con­
trac t between a landlord and tenan t th a t will bind 
either of them, so fa r as the possession of the prem ­
ises is concerned.

The whole situation am ounts to this. Judge Lloyd 
said the state of mind was the th in g ; if M ason was 
in an honest state of mind in holding over, he was 
entitled to a verdict. All he had to do, therefore, 
w as to say th a t his sta te  of mind was honest. No one 
could contradict him  on th is proposition. Hence the 
absurd ity  of the theory. A  th ief m ay be in an hon­
est state of mind. I t  is the mind, not the state  th a t 
counts. I t  is actual knowledge th a t counts, no t a 
characterization of a state of mind. I f  his knowl­
edge and purpose, as he repeatedly declared them, 
are considered, he established his wilful wrong. I t  
was no longer a ju ry  question, but one of law. A 
¡state of mind is not a defense.
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Let^ ns pu t the argum ent, on this element of the 
case, in this way.

Sydney Mason alone published and declared the 
state of mind of the W elsbach Company. On pages 
70 and 71, over objection, he stated  th a t he believed 
his company had the righ t to hold possession. This 
is the sole proof as to th a t fact. H is testim ony in 
chief (50-80) shows (1) th a t he tried  to buy or lease 
before June 30th, 1916, and failed. I t  shows his 
reasons fo r buying or leasing. Therefore, he knew, 
before June 30th, 1916, th a t he could neither buy 
nor lease. I t  was absolute knowledge. H aving failed 
in his efforts to buy or lease, he began to build a new 
p lan t in October of 1915 (66, 67).

On cross-exam ination he said (81) “ I  never gave a 
thought ’ ’ to the question as to w hether his company 
should get out by June 30th, 1916. On page 82 he 
said “ if we h ad n ’t any other place to g o ”  it was 
quite im portan t to rem ain in possession. “ We 
fa iled ”  in our negotiations to buy or lease. On page 
83 he said “ W e knew we had to get out ultim ately 
and we made up our minds we would do everything 
in our power to get th a t p ro p erty .”  On page 84 he 
said “ I  knew the lease was through on the 30th day 
of Ju n e .”  H aving failed (84) in his negotiations 
w ith Mr. Chew on June 22nd, 1915, a year before the 
lease expired, he began to 'bu ild  the new plan t (85- 
86). On page 86 he says “ we never regarded  any 
le tters we got from  them as term inating  the settle*’- 
ment of either lease or sa le .”  On page 88 he says 
“ we sta rted  to move out the la tte r  p a r t of June 
1916.”  On page 89 he says “ we began to move out 
before the expiration of the te rm .”  This question 
was then p u t; “ now, if you began to move out of 
there before the expiration of the term , I  w ant you 
to tell th is ju ry  why you honestly believed th a t you



B rief fo r the Plaintiff and Appellant 23

did not have to move at all.” His answer was; “ the 
only reason we didn’t believe we had to move at 
all was because we had every reason to believe that 
the Ancona plant, which had been leased to us for 
thirty years, would either be sold to ns or rented to 
us for a short term,” notwithstanding all negotia­
tions to buy or lease had failed. On page 90 lie says 
that, if there had been no negotiations, they would 
have gone out, he imagines. On the same page he 
says he took some things out before June 30th, 1916, 
but did not take out other things because the new 
building was not ready for them. On pages 90 and 
91 he says the Ancona people “ had no idea of put­
ting us out ; it was a great surprise to us all when 
they brought this action.” On page 91 he says “ I 
am simply showing our state of mind in this thing,” 
which was this, “ we wanted to buy it and when wo 
¡could not buy it .we were willing to rent it for a 
short term.” “ A term long enough to let you get 
out?” Ans. “ Why, of course.” On pages 92 and 
93 he again says that he knew all efforts to buy or 
lease had failed. On page 94 he says “ they occupied 
the plant for thirty days longer in order to put it 
in the best of condition.” On page 95 he says, “ we 
are delighted we are not there. ’ ’ On page 97 is the 
letter of June 13th, 1916, by which he admits that 
the Ancona Company required vacation of its prop­
erty. On page 98 he says that he regarded this let­
ter as a piece of “ false pretense.” On page 99 he 
says he thought the Ancona people conceived that 
they had “ us by the short hair.” On page 100 it 
was a question how far the Ancona people could 
drive him; “ I was short haired.” On pages 100 
and 101 he tried, after negotiations had failed, to 
sell the sprinkler system to the Ancona people. On 
page 102 he admits getting a letter, dated March
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3rd, 1916, from the Ancona people again requiring 
vacation because negotiations bad failed. On page 
103 he admits getting notice from the District Court 
to vacate. He fought that (103,104, 105,106) in the 
Supreme Court, and, after defeat, appealed to this 
court, and, after getting everything into the new 
plant, abandoned his appeal. On page 106 he says 
he could have moved everything in from two to three 
months, yet they stayed in six months in order to 
manufacture. On page 112 he admits his failure to 
get the extension and then justified his good faith 
by falling back on the Bleakley, Weaver, Scott and 
Chew interviews and conversations, none of which 
were authorized by or known to the Ancona Cor­
poration.

On this proof the learned trial Judge refused to 
direct a verdict for the plaintiff. Mason’s testimony 
plainly establishes (1) his knowledge that he had no 
right to hold the premises, (2) that he did it wilfully 
and contemptuously, (3) that he defied the law, (4) 
that he used the courts to defeat justice by trickery, 
(5) that he knew he was doing a wrong. He says so. 
Yet, because he had the effrontery to declare that 
his “ state of mind was honest,” the trial Judge per­
mitted the jury to so find. It was pure casuistry.

The law on this phase of the case is as follows:
“ Wilfully” is defined by Webster to mean: Ob­

stinately; stubbornly; by design; with set purpose. 
Rev. St. Mo. paragraph 5102 providing that an ac­
tion for unlawful detainer may be brought against 
the tenant for “ Wilfully holding over” means any 
holding over by the tenant without right. The fact 
that he holds* over in good faith is no defence to the 
action. L ehnen  vs . D ickson , 148 1T. S. 79.

In Black’s Law Dictionary, 1242, “ wilful” is de­
fined as false; proceeding from a conscious motion
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of the will, in tending the resu lt which actually came 
to p a ss ; desig n ; in ten tional; malicious.

The only definition Bouyier in his Law  D ictionary 
gives of “ w ilfu lly”  is ‘‘in ten tionally ,’’ and in S t r a t ­
to n  vs'. C e n tr a l C ity  H o r  se  R a ih v a y  C o ., 95 111. 25, 
the Suprem e C ourt s a y s : A  ju ry  would doubtless 
understand  the w ord “ w ilfu lly”  to mean the same 
as the Word “  intentionally. ’ ’

W o r d s  and P h r a s e s ,  Yol. 8, 7468.

In  common parlance, wilful is used in  the sense 
of intentional, as distinguished from  accidental or 
involuntary. W hatever one does in tentionally  he 
does wilfully. The term  “ w ilfu l”  in the A ct of 1855, 
p arag rap h  70, making the w ilful opening, breaking 
down, or in ju ring  of any fences belonging to or in 
the possession of any other person a  misdemeanor, 
refers only to such acts as would am ount to trespass, 
and does not relate to an intentional opening of a 
fence fo r the purpose of going upon the land of 
another, if  done by perm ission or fo r a law ful p u r­
pose. S ta te  v s. C la r k ,  29 N. J . Law, p. 98.

“ An allegation th a t a th ing is done wilfully 
is equivalent to alleging th a t it is done know­
ingly. Consequently it has been held in a num ­
ber of cases th a t where one bon a fid e  believes 
th a t his act is righ t, it is not w ilful; but the 
mere assertion  of a right, w ithout any reason­
able grounds of belief, although bona fid e , will 
not preven t the act from  being wilful. And it 
has been held th a t an act, although bon a  fid e, 
m ay be w ilfu l.”

40 C y c ., pp. 942, 944.

“ Counsel for the defendant contend th a t the 
w ord 1 w ilfully ’ as employed by the s ta tu te  neces-
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sarily  implies an evil purpose or bad motive, 
and have in their b rief collected and reviewed 
m any cases dealing w ith the m eaning of this 
word. W e find no occasion, however, to follow 
them through this maze of authority . The word 
is here employed in connection, not w ith a crime 
or offense m alum  in se, but w ith an offence 
purely  s ta tu to ry  subjecting the offender to a 
civil action only. In  view of our form er ru l­
ings on th is question, we are of the opinion and 
so hold th a t as here employed the w ord means 
only the intentional doing of an act forbidden 
by the s ta tu te .’’

U. S . vs. U nion Pae. R . Co., 169 Federal, p. 
67.

“ The word ‘w ilfu lly ’ has various meanings, 
and is used to denote the quality  of an act, or 
the in ten t w ith which it  is done. I t  is frequently 
used in the sense of intentionally, w illingly, de­
signedly, or w ith set purpose. W hen used in 
crim inal statu tes, it usually means with a malev­
olent purpose or motive, w ith a  wicked or 
crim inal in tent, especially if the forbidden act is 
one th a t is w rong in itself or involves m oral tu r­
p itude; but if the forbidden act is not w rong in 
itself, or does not involve m oral tu rp itude, the 
word is then used in  the sense of intentionally  
or purposely, so th a t when the act is so done it is 
done wilfully. The word, however, should be 
given th a t m eaning only which the context in ­
dicates was in tended .”

U. S . vs. S io u x  C ity  S to ck  Y a rd s  Co., 162 
Federal, p. 556.

“  ‘W ilfu l’ is a word of fam iliar use in every 
branch of law, and although in  some branches
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of law  it  m ay have a special meaning, it  gener­
ally, as used in-courts of law, implies no th ing  
blamable, bu t merely, th a t the person of whose 
act or default the expression is used is a free 
agent and th a t w hat has been done arises from  
the spontaneous action of his will. I t  amounts 
to nothing more than  this, th a t he knows w hat 
he is doing, and intends to do w hat he is doing, 
and is a free agen t.J *

Fulton vs. Wilmington Star Min. Co., 133 
Federal, p. 195.

Odin vs. Deman, 185 111., p. 413.

“ The use of the w ord ‘w ilfu l’ in  E lkins Act 
to characterize offenses thereunder, conceding 
it to apply to the g ran ting  of reb a tey ro m  the 
published schedule rates, does not require th a t 
there should have been an evil in ten t to consti­
tu te  the offense, but it is sufficient if the act was 
done knowingly and purposely .”

Chicago By. Co. vs. U. S. 162 Federal, p. 
835.

In  Jones vs. Taylor, 123 S. W. 328 (136 Ky. 39) 
the C ourt s a id :

“ A nd so, unless it appears th a t in refusing 
to deliver the possession the tenan t is acting 
in good faith , produced by an honest belief, 
based on reasonable facts and circum stances, he 
cannot escape the penalty  fo r refusing to deliver 
possession according to the contract, or when 
his te rm  expired. The tenant cannot relieve 
him self from  the s ta tu to ry  penalty  by the mere 
statem ent th a t he believed he had  a righ t to 
hold the prem ises.”
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“  A fter the tenancy has ended, the rig h t of 
possession reverts  t o ’the landlord, who m ay re ­
en ter upon the prem ises if he can do so w ithout 
violence.11

“ The tenant, on his p a rt, is bound quietly to 
yield up the possession of the entire prem ises, 
although he still re ta ins a reasonable righ t of 
egress and regress fo r the purpose of rem oving 
his goods and chatte ls.”

B o u v ie r ’s L aw  D ic tio n a ry , Vol. 2, pages 8 
and 9.

“ W here a tenan t holds over a fte r the exp ir­
ation of his term , the landlord may, a t  his elec­
tion, tre a t him  as a trespasser or a tenant a t 
sufferance. ’’

R u lin g  Case L aw , 16 R. C. L. page 681.

In  this case the tenant was trea ted  as a trespasser 
and was not allowed to rem ain in the prem ises by 
sufferance.

ib ., page 694 sa y s :
* ‘ I f  the holding over is w ith the consent of the 

landlord it is not w rongful, and therefore does 
not subject the tenant to the penalty, hut the 
land lo rd ’s delay for a short time a fte r the ex­
p ira tion  of the term  to make a demand fo r the 
possession does not constitute a consent to the 
holding over so as to relieve the tenant from  lia ­
bility  a fte r dem and.”

ib ., page 708:
“ The fact th a t the holding over is in good 

fa ith  under a claim of righ t to do so, if unfound­
ed, is no defense.”
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The learned tr ia l Judge instructed  the ju ry  (268) 
that the defendant below had a reasonable time, a fte r 
the expiration of the term , to move out and declared 
tha t the tex t bookstand decisions so held. W e chal­
lenge th is doctrine. I f  it be true, it im ports into the 
contract a te rm  and a righ t nowhere found w ithin 
it. The parties  w rote and executed the ir contract. 
I t  required  the tenan t to vacate on the 30th day of 
June, 1916, and the tenant agreed  so to do. This new 
doctrine says th a t the contract does not mean w hat 
it says, but does mean th a t the tenan t can re ta in  
possession long enough to move out a fte r  the day 
fixed in the contract fo r vacating the prem ises. And 
the strangest p a r t of this doctrine is th a t the land­
lord has no conceivable righ ts in the m atter. He is 
perfectly helpless. E ith e r the tenan t or a ju ry  can 
a rb itra rily  determ ine how long the tenan t m ay stay  
in  a fte r his term  expires. The tenan t m ay conclude, 
as in th is case, th a t he will stay in long enough to 
suit his convenience, not the convenience of the land- 
lord. Or the ju ry  may. say th a t lie can stay  in in ­
definitely. There is no possible lim itation except 
what a ju ry  m ay find to be reasonable. I f  this is 
the law in cases of tenancy, no law yer exists who 
can draw  a binding contract, fo r the reason th a t this 
unw ritten  and unexpressed term  cannot be foreseen 
or provided against. E ven if the tenan t agrees un ­
der seal to waive this unknown, uncertain  and incal­
culable term  of reasonableness, it still exists for the 
reason th a t it  is not reducible to adm easurem ent. 
Even if the tenan t agrees to waive all sorts and de­
grees of reasonableness, the fac t rem ains th a t a 
ju ry , such being the ir province, can excuse the ten ­
an t for holding over, because, in  the ir opinion, he 
held over reasonably.

Some cases hold th a t a tenant, a fte r his term , m ay
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promptly enter die, premises, for the purpose of 
gathering efefireiifefoy^ehimfiing goods, without be­
ing a trespasser. We doubt the validity of this prac­
tice, unless it is provided for in the contract. But, 
if such be the law, no case can be found which ex­
cludes the landlord from possession of his premises 
while the tenant moves his goods. In the case at 
bar, the tenant excluded his landlord from pos­
session for six months, and, for the same period, 
used the premises for manufacturing purposes,, and, 
for the same period, used the courts dishonestly, in 
order to exclude the landlord and use its property 
unlawfully.

I I I .

The learned trial Judge (269) said “ It is to the 
effect that the landlord acquiesced in the continued 
possession of the property by the defendant and 
thereby created a new relation which precluded the 
plaintiff from bringing this action.” All that this 
rests upon is the unauthorized conversations be­
tween Mr. Bleakley and Samuel Chew, Scott and 
Weaver. It is admitted that the Ancona Company 
knew nothing of these conversations. There was no 
meeting of minds, There could be no contract, no 
new relation, to prevent this suit. The trial Judge 
was requested to so charge and refused. (279, 280.)

IV .

The learned trial Judge refused to charge the 
plaintiff’s first request (278). The evidence shows, 
without contradiction, as pointed out above, that no-
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tice under the s tatu te  was received on the 7th day 
of Ju ly , 1916. The defendant below pu t up in the 
D istric t Court fo r its  defense identically the same 
m atters th a t are set up in the present suit. The case 
in the D istric t Court was between the same parties  
and involved the same subject-m atter. In  the Dis­
tr ic t Court the ju ry  found against the defendant and 
judgm ent was accordingly entered. T hat judgm ent 
was removed by certio rari to the Suprem e C ourt and 
there affirmed. I t  was then appealed to the Court of 
E rro rs  and then abandoned a t the end of six months, 
when the defendant below had  finished its new p lan t 
and moved its goods into it. W e contend th a t the 
judgm ent of the D istric t Court is final and was bind­
ing upon the C ircuit Court. As the m atter now 
stands, there is one judgm ent in the D istric t Court 
between the same parties on the same subject-m at­
te r  and a con trary  judgm ent in the C ircuit Court be­
tween the same parties on the same subject-m atter.

“ The judgm ent of a  Court of com petent ju r ­
isdiction, w hether of record or not, and w hether 
in a proceeding according to the course of the 
common law, or sum m ary in its character, if up ­
on a point litiga ted  by the parties, is conclu­
sive in all subsequent suits directly  involving 
the same question, un til reversed or legally set 
aside. ” 16 R. C. L., page 711.

y .

On pages 57 and 59 appear a situation in which, 
over objection, the defendant below was allowed to 
say th a t a tenancy a t will was created and the tenant 
was lawfully in  possession of the premises.

T h e -^ ^ f i l l j f e s t io n  provided the following th in g s :
(1) the paym ent of $6,500 per annum  q u arte rly ;
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(2) the paym ent of $10,000 per annum q u arte rly ;
(3) paym ent of all taxes; (4) notice to te rm inate ; 
(5) not to underle t; (6) no assignm ent of lease or 
prem ises; (7) good rep a ir ; (8) in case untenantable 
by fire, te n a n t’s rig h t to term inate; (9) glazing, 
painting, &c.; (10) tenan t to make rep a irs ; (11) re ­
moval of fixtures; (12) new buildings by tenant to 
become the land lo rd ’s; (13) tenan t to pay  w ater 
ren t and gas; (14) paym ent of increase insurance 
ra te s ; (15) righ t of inspection.

This contract term inated June 30th, 1916. I t  was 
never recreated. Now, w hat contract took its place ? 
If, as was held by the learned tr ia l Judge, a new con­
tract, a new relation, could be found by the jury , 
w hat was th a t new contract, new relation? Minds 
had not met on any proposed terms. W hat could bo 
substitu ted  by the fiat of the ¿»jury? W hat was the 
tenant obliged to do? W hat were the righ ts  of the 
landlord? I t  m ay be suggested th a t the unauthorized 
talks between M essrs. Bleakley, W eaver, Chew and 
Scott suggested a new contract. B ut minds did not 
meet and no contract was form ulated. Therefore, 
the ju ry  was perm itted  to make a contract out of 
nothing, a contract the term s of which cannot be 
even guessed. Obviously a new contract abrogated 
the old and the landlord lost thereby every p ro ­
vision of the old one; but w hat took its place?

VI.

On pages 152 and 153 the defendant below was 
perm itted, over objection, to introduce in evidence 
all the cost of the installa tion  of fixtures. This act 
undoubtedly had a pow erful influence on the jury . 
Indeed, it  was strongly argued by defendan t’s coun­
sel.



B r ie f  fo r  the P la in tiff  and A p p e lla n t S3

V II.

A motion was made (249-258) to direct a verdict. 
I t  was refused, the learned tr ia l Judge on pages 
259 and 260, states his views. Am ongst other things 
(260) he said : “ I  am inclined to think th a t if  there 
was an acquiescence by the parties in the defendant 
rem aining over a fte r the 30th of June, th a t the righ t 
under the lease to have an absolute vacation a t the 
expiration w ithin the m eaning of the sta tu te  was 
gone, and th a t there was a new tenancy a t least to 
the extent of m aking an indeterm inate lease, an in­
determ inate relationship which would require some 
other form  of notice which would not be available 
fo r the purpose of th is action.”  The law, as above 
quoted, gives the landlord a  reasonable time in which 
to serve his notice. The lease expired on the 30th 
of June, and the notice was served on the 7th of 
Ju ly . I t  is, we m aintain, a legal im possibility to 
allow the ju ry  to in fer from  this circumstance the 
creation of a  new contract between the parties, 
especially in the absence of a single io ta of evidence 
showing th a t the ir minds had got together and 
form ed a new contract. I t  cannot be the law to say 
th a t the m ere passage of seven days of time in i t ­
self created a new contract between the parties. Yet, 
the learned tr ia l Judge told the ju ry  th a t th a t was 
the law and th a t they could so find.

V III.

On page 270, the learned tr ia l Judge said : “ The 
^  ^-'plaintlff claims th a t by the acts and conversations 

of the p lain tiff through its  officers legally authorized
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or lawfully authorized there was a rem aining over 
in the property  by the consent and w ith  the ac­
quiescence of the land lord .”  The proof offered was 
exactly to the contrary. I t  was th a t neither of the 
persons, whose acts and w ords the learned tr ia l 
Judge refers to, were the lawful and legal agents 
of the Ancona P rin tin g  Company. The evidence is 
th a t the Ancona P rin tin g  Company had reached all 
its conclusions, in dealing w ith the W elsbach Com­
pany, through its board  of directors, and not one 
of the witnesses referred  to said anything to the 
Ancona P rin tin g  Co., nor did the Ancona P rin tin g  
Company say anything to them.

IX .

On page 272, the learned tr ia l Judge said : “ The 
prelim inary  question, gentlemen, fo r you t o , con­
sider is first, did the defendant have a rig h t in  these 
prem ises a f te r  the first of Ju n e ! * * * Secondly, if 
they did not have the right, did they believe th a t they 
had such a rig h t!  I f  they did, why, then, the p lain­
tif f ’s claim goes fo r nothing, because the sta tu te  is 
based upon w ilful action in violation of the p la in ­
tif f ’s righ ts. The th ird  th ing  th a t the plaintiff m ust 
establish is notice and its service in  accordance w ith 
the s ta tu te .”  W hat th is means, we do not know. 
There was no evidence on th a t subject and the rec­
ord of the proceedings in the D istric t Court and 
Supreme Court shows th a t th a t question was set­
tled.
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X.

On pages 276-281 are found exceptions taken by 
the plaintiff below. Everyone of the requests of 
the plaintiff below have substance and should have 
been charged. Take point 7 fo r exam ple: “ The de­
fendant, therefore, had no righ t to hold the prem ises 
leased any length of time, in order to make im prove­
m ents and repairs  th a t the lease provided should 
be made a t the term ination thereo f.”  Note also 
point 13. “ I f  the ju ry  believes th a t the defendant 
held possession of the leasehold in this case, fo r m an­
ufacturing  purposes, then your verd ict should be for 
the p la in tiff.’ ’ The defendant below boldly adm itted 
th a t it held possession of the prem ises fo r m anufac­
tu ring  purposes. Note also request 14, which is 
obviously a correct statem ent of the law. H ad the 
learned tr ia l Judge charged th a t point, he would 
have been obliged to direct a verdict fo r the p lain­
tiff.

Respectfully submitted.

. W ESCOTT & W EA V ER,
A tto rn e y s  fo r  P la in tiff and  

A ppellan t.








