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Notice of Appeal. 
( Filed May 8, 1933) 

The defendants William J. Barry and Margaret 
Barry, his wife, hereby appeal from the Order Strik-
ing out Answer and Decree Pro Confesso made in 
the aboYe-entitled cause on the 28th day of April, 
1933 by the Chancellor of the State of New Jersey 
on the advice of Vice Chancellor John 0. Bigelow .. , 10 
and from the whole and eYery part thereof to the 
Court of Errors and Appeals in the last re. ort in 
all causes. 

INSLEY, VREELA.r D & DECKER, 

Solicitors for the Defendants, Wil-
liam J. Barry and Margaret 
Barry·, his "\vife. 

Dated: ~fay 5, 1933. 

ALFRED' R. BECKER, 

Of Counsel. 

I conceiYe there is a good cause for the Appeal 
in the a boYe-entitled cause. 

ALFRED R. BECKER, 

20 

Of Counsel with the Defendants 30 
·wmiam J. Barry and Mar-
garet Barry, his wife. 

40 
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Petition of Appeal. 
( Filed May 15, 1933) 

r:r,o TIIE HONORABLE TIIE COUllT OF ERRORS AND 

APPEALS IN TIIE LAST RESOR'r IN ALL CA USES : 

The petition of William J. Barry and Margaret 
Barry, his wife, the appellants in the above-entitled 
cause, respectfully shows that: 

1. Petitioners find thern ·selves aggricYed by an 
order striking out the Answer and Den·ee Pro Con-
fesso made in the Court of Chancery by his Honor 
Luther A. Campbell, Chancellor of the State of Ne ·w 
Je1·sey, on the advice of Vice Chanrel101· .John 0. 
Bigelow bearing date the 28tb day of April, 1933 
in a ce1tain cause in said Court of Chance1·y where-
in tl1e snid Albert Datz and Anna C. Datz. his wife, 
were complainants, and the said \Villiam J. Bany 
and Mm·garet Barry, his "\Yife, were defendants, in 
this respect, to wit: that the said Dec1·ee adjudges 
that the answer filed hy the defendants ·wmiam J. 
Bnny and M:.ugm·et Bm·ry, his wife, in the aboYe-
entitled cam;e he and the imme is stl'icken and fur-
ther adjudges that the complainants' hill be antl 
the same is he1·eby taken as confessed against the 
defendants \Villiam J. Barry and l\Iargaret Bany, 
his wife. 

2. Petitioners appeal from the said order strik-
ing Arnnver and Decree Pro Confesso of the Chan-
cellor which decrees as aforesaid, upon the ground 
that same is erroneous in that: 

(a) The court below erred in finding that 
the answer of these petitioners was sham and 
based upon unfounded allegations of fact. 

( b) That the court below erred in sti·iking 
out the answer filed by these petitioners. 
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Petition of Appeal. 

( c) That the court below erred in holding 
that the complainants' bill be taken as con-
fessed against these petitioners. 

Petitioners · therefore pray that the said Decree 
of the said Chancellor may be wholly reversed, set 
aside and for nothing holden and that petitioners 
may have such other relief in the premises as to this 10 
court shall seem proper. 

I TSLEY, VREELA D & DECKER, 

Solicitors for Appellants, William 
J. Barry and Margaret Barry, his 
his ·wife. 

ALFRED R. BECKER, 

Of Counsel with Appellants. 
20 

30 

4Q 



10 

20 

30 

40 

4 

Answer to Petition of Appeal. 
(Filed June 20, 1933) 

The answer of Albert Datz and Anna C. Datz, 
his wife, the above named appellees, to the petition 
of appeal of William J. Barry and Margaret Barry, 
his wife, the above named appellants. 

These appellees, not admitting the truth of all 
or any of the matters in the said petition of appeal 
contained, for answer thereto neYerthele ss admit 
that an Order was, on the 28th day of April, 1933, 
made and entered in the Court of Chancery of New 
Jersey, in the ahove entitled cause, for the pm·poses 
in said petition mentioned and as the1·ein set forth; 
l>ut as to the substance and form of said Orde1·~ 
t11ese appellees beg le.we to 1·efer thereto ·when the 
same shall be produced. 

Tl1ese appellees are adv1secl and believe that the 
said Onler is agreeable to equity; and they pra~· 
that the same may be affirmed ·with costs to be 
taxed in favor of these appellees. 

HUDSPETH & HA mus, 
Solicitors for Appellees, Albert 

Datz and Anna C. Datz, ]1is ""\Yif P. 

HARRY N. HARRIS, 

Of Counsel with AppelJees. 
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Bill of Complaint. 
( Filed Feb. 21, 1933) 

IN CHANCERY OF NEW JERSEY. 

'l,O 'l'HE HONORABLE LUTHER A. CAMPBELL, 

CHANCELLOR OF 'rI -IE STATE OF NEW JERSEY: 

The complainants, Albert Datz and Anna C. 
Datz, his wife, of the Township of Glen Ridge, 10 
County of Essex and State of New Jersey, respect-
fully show that: 

1. On January 30th, 1924, -William J. narl'y 
and l\fargai·et Bany, his wife, being indebted to 
your complainants in the sum of $5,000-.00, exe-
cuted to them a bond of that date to secure that 
sum, payable on January 30th, 1928, with interest 
at the rate of 6% per annum, payable semi-annu-
ally from the date of the bond. 

2. To secure payment of the said bond, \Villiarn 
J. Barry and Margaret Barry, his wife, executed 
to your complainants a mortgage of eYen date with 
the bond; and thereby conveyed to them, in fee, 
the land he1·einafter described, on the express con-
dition that such conveyances should be void if pay-
ment should be made according to the terms of the 
bond. Which mortgage haYing been first duly ac-
knowledged, and the certificate of acknowledgment 
duly endorsed thereon was recorded in the Regis-
te1·'s Office of Hudson County in Liber 1205 of 
l\IortgageR , page 6-!7. 

3. The mol'tgaged prerniseR are described as 
follows: 

ALL that certain lot of land and premises~ 
situate in Jersey City, County of Hudson and 
State of New Jersey, described as follows: 

20 

30 

40 
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Bill of Com.plaint. 

BEGINNING at a point on the northwesterly 
side of the Hudson Boulevard, distant seYenty-
one feet and fifty hundredths of a foot ( 71.50 
ft.) southwesterly from a point formed by the 
intersection of the southwesterly line of Clen-
denny Avenue with the northwesterly line of 
Hudson County Boulevard; thence ( 1) run-
ning northwesterly and p-arallel with the south-
westerly line of Clendenny Avenue ninety-eight 
feet and seventeen hundreflths of a foot ( 98.17 
ft.) to a point; thence (2) sonthwe.·tci-ly at 
1·igl1t angles to Clendenny Avenue th i 1·ty-threP 
( 33) feet to a point; thence ( 3) southe:-rnterly 
and parallel with the sontlrwester])r line of 
Clendenny Avenue eighty-six feet and sixty 
Jmndrecltbs of a foot (86.60 ft.) to the Hud-
son County Bouleyai•rl; thence ( 4) no1·theast-
erly along the northwesterly side of the Hudson 
County Boulevai·d thirty-five feet and twenty-
four hundredths of a foot ( 35.24 ft.) to the 
point or place of beginning. 

4. The mortgage contained an agreement tlwt if 
any installment of inte1·est should remain unpaid 
for thil-ty days after the same should fall due, 
then the whole principal sum with all unpaid inter-

30 est, should, at the option of the mortgagee, become 
immediately due. 

40 

5. The mortgage also contained an agreement 
that in case of default for thirty days in payment 
of any municipal or other lien on the mortgaged 
premises, which is or may be prior to the lien of 
the mortgage, then the bond and rno1·tgage should 
become due. 
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Bill of Complaint. 

6. On January 4th, 1922, Frank vV. Collins re-
covered a judgment together with costs in the sum 
of $648.29 in the New Jersey Supreme Court 
against Stephen L. Richter and ·wm. J. Barry. 
Said judgment is still unsatisfied and is a lien 
upon the premises described in the aforesaid 
mortgage. 

Any interest which the said Frank ·w. Collins 
may have in the said premises is subject and sub-
ordinate to the lien of complainants' mortgage. 

7. On June 17th, 1924, ·wmiam J. Barry and 
Margaret Barry, his wife, conveyed the premises 
described in Paragraph 3 above, to Ksienia Onu-
frow. Said deed having been first duly acknowl-
edged and the certificate of acknowledgment duly 
endorsed thereon ·was recorded in the Register's 
Office of Hudson County in Liber 1524 of Deeds 
for said County, page 532. 

Any interest ·which the said Ksienia Onufrow 
may haYe in the said premises is subject and sub-
ordinate to the lien of complainants' mortgage. 

8. Said Ksienia Onufrow is married and her 
husband's name is Luka Onufrow. 

Any claims or interest which said Luka Onu-
frow may have in said lands or premises by way 
of curtesy or otherwise is subject and subordinate 
to the lien of complainants' mortgage. 

9. On January 18th, 1928, your complainants 
extended the time of payment of the said bond 
and mortgage described in Paragraphs 1 and 2 
aboYe, to the 30th day of January, 1933. Said 
extension is recorded in the Office of the Register 
of Hudson County in Book 78 of Releases, page 
55. 

10 

20 

30 

40 
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Bill of Complaint. 

10. On May 2, 1928 Ksienia Onufrow and Luka 
Onufrow, her husband, c01weyed the premises de-
scribed in Paragraph 3 above, to Jacob Fleisch-
man. Said deed having been first duly acknowl-
edged and the certificate of ackno,vledgment dul,v 
endorsed thereon was recorded in the Register's 
Office of Hudson County in Liher 1682 of Deeds, 
page 551. 

Any interest which the said Jacoh Fleischman 
may ha,,e in the said lands and premises is subject 
rmd subordinate to the lien of complainants' rno1·t-
gr1ge. 

11. Said Jacob Fleischman is married and his 
wife's name is Minnie Fleischman. 

Any claim or inte1·est which she may haYe in 
20 the said p1·emises by way of inchoate right of 

dower or otherwise is subject and subordinate to 
the lien of complainant's mortgage. 

30 

40 

12. On ~fay 2, 1928 tTaf'Ob Fleischman nrnde. 
exernterl and deliYered to Ksienia Onufrm,., a bond 
and mortgage in the :;mm of $2,000 .00 to srcure 
p:u-t of the purchase prfre for the co1we~·ance of 
the p1·ernises as set forth h1 Paragraph 10 aboYe. 
Said mortgage having been first duly acknowledged 
and the certificate of acknowledgment duly en-
dorsed thereon was recorded in the Register's Of-
fice of Hudson County in Liber 1502 of Mortgages, 
page 410. 

13. On October 11th, 1929, Ksienia Onufrow filed 
a Lis Pendens against Jacob Fleischman, Minnie 
Fleischman, his wife and Frances F. Cahill. The 
purpose of the action described in said Lis Pendens 
was to foreclose the mortgage made, executed and 
delivered to Ksienia Onufrow by Jacob Fleisch-
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Bill of Complaint. 

man as set forth in Paragraph 12 above. Said 
Lis Pendens was recorded in the Register's Office 
of Hudson County in Liber 19 of Lis Pendens, page 
642. 

14. On Uarch 8, 1930 the Court of Chancery of 
the State of New Jersey issued a decree for the 
sale of the premises described in the Lis Pendens 10 
filed in Liber 19 of Lis Pendens, page 642, to sat-
isfy a judgment for $1,663.28 plus costs of $144.15. 
Said Fieri Facias is filed in the Office of the Clerk 
of the Court of Chancery in Book Z 13 of Execu-
tions , page 187. 

15. On April 24th, 1930 by reason of the Fieri 
Facias described in Paragraph 14 above, William 
C. O'Driscoll, Sheriff of Hudson County, sold the 
property therein desrribed to Ksienia Onufrow at 
a public auction. Said deed having been first duly 
aclrno-wledged and the certificate of aclrnowledg-
ment duly endorsed thereon, was recorded in Liber 
1741 of Deeds, page 36. 

Any interest which said Ksienia Onurow may 
have in the said premises is subject and subordi-
nate to the lien of complainants' mortgage. 

16. On August 23rd, 1932 Ksienia Onufrow and 
Luka Onufrow, her husband, conveyed the said 
premises desrribed in Paragraph 3 above, to Arthur 
F. Fuller. Said deed having been first duly ac-
knmvledged and the certificate of acknowledgment 
being duly endorsed thereon, was recorded in the 
Office of the Register of Hudson County on Febru-
ary 8th, 1933 and is known as Instrument # 871. 

Any interest which the said Arthur F. Fuller 
may have in the said premises is subject and sub-
ordinate to the lien of complainants' mortgage. 

20 

30 

4.0 
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Bill of Complaint: 

17. Said Ksienia Onufrow and Arthur F. Fuller 
haYe failed to pay the taxes on the said property 
for the year of 1931 in the sum of $855.58. Com-
plainants have elected that the whole principal sum 
with all unpaid interest i;;hall be now due. 

18. Said Ksienia Onufrow and Arthur F. Fuller 
10 have failed to pay the taxes on the said property 

for the year of 1932 in the sum of $853.38. Oom-
p lainants lrn:vc elected that the whole principal sum 
with all unpaid interei;;t i;;hall be now due. 

20 

rn. On July 30, 1!)32 one-half year's intem~t fell 
due on complainants' bond and mortgage and re-
mained unpaid for more than thirty clays thereafter 
arnl no part thereof has yet been paid. Complain-
ants haYe elected that the whole principal sum with 
all interest shall be now due. 

19 (a). 'fhe principal sum of $5,000.00 has been 
redu ced by payments in the sum of $1,000.00, leaY-
ing a balance due thereon of $-1,000.00 together with 
inte1·est from the 30th clay of Januai·y, 1932. 

20. On January 30th, 1933 the ·whole amount of 
pl'incipal with interei;;t thereon from .fan. 30, 1932, 

30 became clue upon complainants' bond and mol'tgage. 

40 

Complainants are without adequate remedy in 
the Com-ts of law and therefore pray : 

1. That William J. Barry and Margai·et Barry, 
his wife, Frank W. Collins, Ksienia Onufrow and 
Arthur F. F1.11ler, who are defendants to this suit 
may answer this bill of complaint and each state-
ment therein made. 
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BilZ of Oomplalint. 

2. That an account may be taken of the amount 
due on complainants' mortga.ge. 

3. That the defendants or one of them, may be 
decreed to pay complainants the amount so found 
due ·with interest and costs, by a short day to be 
appointed by this Court; and that in default of 
such payment they and each of them, be debarred 10 
and foreclosed of all equity of redemption in said 
lands; or 

4. That a decree may be made for the sale of the 
mortgaged premises to raise and pay to the com, 
plainants the amount so found due on their mort-
gage ·with interests and costs. 

5. That a writ of subpoena may issue, com-
manding said defendants to answer this bill of com-
plaint and to abide by such decree as this Court 
may make in the premises. 

HUDSPETH & HARRIS, 
Solicitors for and of 

Counsel with Complainants. 

20 

30 

40 
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Answer of Defendants, Willia:m J. 
Ba1'ry and Margaret Barry. 

( Filed March 15, 1933) 

~rhe defendants, ·wmiam J. Bany and Margaret 
Barry, answering the bill of complaint state: 

1. Said defendants admit the allegations of 
paragraphs 1, 2, 3, 4 and 5 of the hill of complaint. 

2. Said defendants deny the a1kgations of para-
graph G of the bil1 of complaint. 

3. Rajd defendants admit the a1legations of para-
graph 7 except such part the1·eof as states or hn-
pUrs that complainants' mortgage is a lien on the 
premises descrjbed in the bm of complaint ·which· 
portion said defendants deny. 

4. Raid defendants are without hmwledgc or be-
lief as to the allegatiom;; of parag1·aph 8 except such 
po1•tjon thereof as states or implies that the com-
plainants' mo1·tgage is a li0n on the premiHes de-
scrihed in the bill of complnint which portion said 
defendants deny find as to the 1·emainder thereof 
said defendants leaYe the complainants to their 
proof. 

30 5. Said defendants are without knowledge or be-
lief as to the allegations of parag1·a1lh 9 and leaYe 
complainants to their proof. 

G. Said defendants are without knowledge or be-
lief as to the allegations of paragraph 10 except 
such portion thereof as states or implies that com-
plainants' mOI'tgage is a lien on the premises de-
scribed in complainants' bill ,vhich portion defend-
ants deny, and as to the remainder thereof said 

40 defendants leave the complajnants to their proof. 
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Answer of Defendants) William J . Barry and 
M(JJ}"garet B(JJ}"ry. 

7. Said defendants are without knffwledge or be-
lief as to the allegations of paragraph 11 except 
such portion thereof as states. or implies that com-
plainants' mortgage is a lien on the premises de-
scribed in complainants' bill ·which portion defend-
ants deny, and as to the remainder thereof said 
defendants leave the complainants to their proof. 

8. Said defendants are without kno"\dedge or be-
lief as to the allegations of paragraphs 12, 13 and 
14 and leave complainants to their proof. 

9. Said defendants are without knowledge and 
belief as to the allegations of paragraph 15 except 
so much thereof as states or implies that complain-
ants' mortgage is a lien on the premises descl'ibed 
in complainants' bill which portion defendants 
deny, and as to the remainder thereof said defend-
ants leaYe the complainants to their proof. 

10. Said defendants deny the allegations of para-
graph 1G and leaYe complainant8 to their p1·oof. 

11. Said defendants are without knovdedge and 
belief as to the allegations of paragraphs 17, 18 and 

10 

20 

19 and leave the complainants to their proof. 30 

12. Said defendants deny the allegations of 
paragraphs 19a and 20 of the bill of complaint. 

Further answering the bill of complaint said de-
fendants state: 

1. On or about August 23rd, 1932 Ksienia Onu-
frow and Luka. Onufrow, her husband, the then 
owners ' of said mortgaged premises conveyed said 40 
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Answer of Defendcrnts, 1Villiani J. Barry and 
M(J;rgwret Barry. 

mortgaged premises to the complainants or to their 
nominee; that the consideration for such conYey-
ance was that the same was given and accepted by 
the complainants in full satisfaction of the bond 
and m01·tgage mentioned in paragraphs 1 and 2 of 
the bill of complaint. That ever since sajd deed 

10 was giYen said complainants have been in posses-
sion of said mortgaged premises and are still in 
possession thereof. That by reason thereof there is 
nothing due to the complainants on said bond and 
mortgage and said mortgage is not a lien on the 
1wernises described in the bill of complaint. 

20 

30 

40 

INSLEY, VREELAND & DECKER, 

Solicitors of Defendants, 
·William J. Barry and l\fargaret Barry. 
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Notice of Motion to Strike Out Answer 
of Defendants, Williain J. Barry and 
Margaret Bar1'"y. 

( Piled Ap1·il 28, 1933) 

To INSLEY, YmmLAND & DE<'KER, Solicitors of 
Defendants, vVILLIA . 1 J. B~\RRY and MARGARET 
BARRY, and/or ,VILLIAl\f J. BARRY and MAR-
AGRE'r BATIRY: 

PLEASE TAKE NOTICE that on Monday, the 3rd day 
of April, 1933, at the hour of ten o'clock in the 
fm•enoon, or as soon the1·eafter as counsel can be 
heai·d, at the Chance1·y Chambe1·s, No. 1 Exchange 
Place, in the City of Je1·scy City, we shall apply to 
the Chancellor or to such Vice-Chancellor as may 
sit for him, fo1· an Orde1· striking out the Answer 

10 

filed by the defendantR, ,vmi:1111 tT. Barry and Mar-
gai·et Barry, in thP above entitled cause, on the 
ground that Paragraphs 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 20 
nnd 12 of said Answer and the First Separate De-
fense of said Answer :ne sham and are bmied on 
unfounded allegations of fact. 

AND PLE-\SR TAKE FURTHER NOTICE that in the 
event that the Court strikes out the Answer of the 
defendants, ,villiam J. Barry and Margaret Barry, 
we Hhall apply to the Chancellor · or to any Vice-
Chancellor ·who might be present, for a decree 
pro <>onfesso to be ente1·ed against said defendants, 30 
·wmiam J. Barry and Margaret Barry in the above 
entitled cause. 

PLEASE TAKE FURTHER NOTICE that in support of 
our motion, ·we "\Yill rely upon the affidavits annexed 
hereto. 

Very truly yours, 

HUDSPETH & HARRIS, 
Solicitors of Complainants. 

Dated: Mai·ch 23rd, 1933. 40 
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Affl.davit of Albert Datz. 

STATE OF NEW JERSEY, ( 
0 

• 

COUNTY OF HUDSON, rS .. 

ALBERT DATZ, of full age, being duly sworn ac-
cording to law, upon his oath, deposes and says: 

1. I am one of the complainants in the above 
10 entitled cause :md one of the mortgagees named in 

the bond and mortgage set f01·th in the bill of com-
plaint, which was made by William J. Barry and 
Margaret Barry to Albert D:1.tz and Anna C. Datz, 
whirh said mortgage i.s the subject of foreclosure in 
the above entitled cause and which was recorded in 
Liber 1205 of Mortgages for Hudson County on 
page 647. 

2. Anna C. Datz, the other complainant named 20 in the above entitled cause is my wife. 

30 

40 

3. At the time that the said bond and mortgage 
was made to l\Irs. Datz and myself, we sold the 
property to "'\iVilliam J. Barry and Margaret Barry) 
his wife 7 and the Barrys made the bond and mort-
gage, aforesaid, to us in pa1-t payment of the con-
sideration for the conveyance of the said property 
by us to the Banys . 

4. The property was subsequently sold by Wil-
liam J. Barry and Margaret Barry, his wife, to 
Ksienia Onufrow as appears by the record in the 
Hudson County Register's Office and I am informed 
that they made a deed of conYeyance to Ksienia 
Onufrow on the 17th day of June, 1924, and that 
the said deed is recorded in Liber 1524 of Deeds for 
IIud~on County at page 532. 
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Affidavit of Albel't Deitz. 

5. I am info1·med mfrl Yel'ily believe that Ksienia 
Onufrow thereafter sold the pi-ope1·ty to one Jacob 
Fleisdnrnm and eonwyed the premiReR hy deed of 
conveyance nwde- on May 2, 19~8, which dred of con-
veyance, I am informed and -verily believe is re-
c01·ded in the Registe1·'s Office of Hudson County 
in Libe1· 1GS2 of Deedi:-;, on page 551. 

G. At tbe time that m~if'nia Onufrow sold the 
premises to Jacob Fleis<.'hman, she, herself, receiYe(l 
a bond and mortgage in the ~um of $2,000.00 from 
Jacob Pleischman in pa1t payment of the purchase 
pdee for the said premiRes. 

7. I am infom1ed and vel'ily belie,Te that there-
after K~ienia Onufrow im;tituted a foreclosure pro-
ceeding to fo1·eclose he1· m01·tgage, aforesahl, anrl 
tlrnt aR a reRult of Raid foreclosure proceeding, the 
Rhel'iff of HudNon County sold the p1·emises to 
Ksicuia Onufrow at a public auction and did on 
the 2Jth <by of .Apl'il, 1930, make a deed of convey-
ance to the r-;aid Ksienia Onufrow, which 1-mid deed 
is 1·c•rol'flerl h1 Liher 17 -n of Deeds fo1· Hudson 
romity at page 36. 

8. Ever 'lince the snfrl Ksi.enia Onufrow pur-
elwscd the property from vVilliam J. Barry and 
Mai·~aret Bany, his wife, and after she again ac-
qufred title from the Shel'iff, as aforesaid, she paid 
the fote1·est on our bond and mortgage until ,July 
30th, 1932. 

9. The due date of the principal sum of the bond 
and mortgage held by Mrs. Datz and myself, was 
extended from January 30th, 1928 to January 30th, 
1933 h;v an extension agreement dated January 

10 

20 

30 

40 
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Affidavit of Albert Datz. 

18th, 1928 and recorded in the Hudson County 
Register's Office in Book 78 of Releases, on page 55. 

10. The bond and mortgage contains an agree-
ment that should the taxes or interest remain un-
paid for a period of thirty days, that then, in that 
event, the principal sum of the bond and mortgage 

10 held by Mrs. Datz and myself should become im-
mediately due and payable. 

11. I inquired at the 'l,ax Collector's Office in 
Jersey City and found out that Ksienia Onufrow 
failed to pay the taxes on said property for the year 
of 1931 which amounted to $855 .58 and that she 
also failed to pay the taxes for the year of 1932, 
whkh amounted to $853.38, all of ·which taxes re-

20 mained unpaid for more than thirty days and are 
still unpaid. 

12. Ksienia Onufrow failed to pay the interest 
to my wife or myself on the principal sum of our 
bond and mortgage when the same came due on 
tTuly 30th, 1932. 

13. I saw l\1rs. Onufrow's husband, who was 
transacting the business for her, and told him that 

:30 he would have to pay the taxes and also pay my 
interest or else we ·would be obliged to foreclose. 
He told me that he would take the matter up with 
his wife and would then report to me. In a few 
days I saw him and he told me that his wife would 
be unable to make the payments and that she was 
finding it difficult to even pay the interest on the 
prior mortgages and that he did not expect that she 
would pay our interest at all and that if we wanted 
to foreclose our mortgage, we should go ahead be-40 
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Affidarit of Albei't Deitz. 

eanse he figured that hi.s wife Trnuld be unable to 
carry the property any longe1· uccause it wns a total 
loss to her. 

14. I reported to my "\Yife the difficulties that 
were facing us with respect to our mortgage, and 
we dedded that it would be for our best interests 
to foreclose the bond and mortgage and, if neces- 10 
sary, p1·oceed against the makers of the bond if 
they did not see fit to take the property oYer and 
pay us our money. We decided, hmvever, that be-
fore proceeding to foref' lose, it would be a good idea 
to try and secm·e an assignment of the rents from 
Mnt Onufrow so that "\Ve rould avoid the unneces-
sai·y expense and probable depreciation in the value 
of the property which might result if we applied for 
a receiYer when "\Ve proeeeded to foreclose. 20 

15. I took the question of assigning the rents 
to us up with Mr. Onufrow and thereafter he re-
ported to me th at his wife refused to assign the 
rents bnt Mr. Onnfrow told me that his wife would 
he willing to giYe :t derd to the premises to whom-
C'\Ter wr n~nned, if we would pay $500.00. 1 clis-
cu~sed the ma1tet· with my wife again and WP finally 
<lrrided to P<lY Mrs. Onufrow the sum of $300.00 if 
Rhe would giYe a deed to some third party to be 
named by us, so that we might gain control of the 
jncome and apply the same to the pl'ior liens to 
nvoid the foreclosure of the prior mortgages and to 
avoid the expense of a receiyership and to protect 
the property as best we might be able to. 

16. We did on August 23rd, 1932, pay the sum 
of $300.00 as consideration for the making of the 
deed by Ksirnia Onufrow and Lul a Onufrow, her 
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Affidavit of Albert Datz. 

husband, to Arthur F. Fuller, whom we named to 
be the vendee of the said property. 

17. It was always our intention and desire to 
foreclose the mortgage and proceed against William 
J. Barry and Margaret Barry, the makers of the 
bond and mortgage, in the event that they refused 
to take over the property and pay us the money 
due on our bond and mortgage. We never at any 
time agreed to cancel the bond and mortgage nor 
did we at any time intend that the conYeyance by 
Ksienia Onufrow and Luka Onufrow, her husband, 
should be made to our nominee in consideration of 
a full satisfaction of the bond and mortgage. As 
a matter of fact, the very reason ,Yhy we paid the 
$300.00 in cash, was to pay a valid consideration 
for the conveyance and to show a clear intention 
to keep the bond and mortgage alive and in full 
force and effect, and furthermore, in order that we 
mjght avoid any que stions whatsoever, as to 
whether or not the mortgage was to merge with 
th e deed, we proceeded to have the deed made to a 
third party rather than to either l\frs. Datz or my-
self. These are additional reasons why we pro-
ceeded in the manner aforesaid, besides those of 
trying to secure control of the income to protect 
the property itself. 

18. Since the property was co1weyed to Arthur 
F. Fuller, I pe1·sonally have given m.y time to look 
after the welfare of the property and to try and 
keep the place rented. I have paid the interest on 
th e fin,t mort gage and second mortgage and the ex-
pen srN nnd diRbul'Sernents for the carrying of the 
prope1·ty: out of the rents received and I have even 
been obliged to expend more than I collected, in 
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Affidavit of Albert Datz. 

order to keep the property in shape and to make 
certain that the first and second mortgage would 
not foreclose their respective mortgages. 

19. The defenses set up by Wi.lliam J. Barry and 
Margaret Barry, his wife, in the Answer filed by 
them, are sham and untrue and merely :filed for the 
purpose of delaying this proceeding. 10 

ALBERT DATZ. 

Sworn and Subscribed to before me( 
this 23rd day of March, 1933. S 

BER ARD SOLOMON, 

An Attorney-at-Law 
of the State of N. J. 20 
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Affidavit of An na C. D atz. 

ClQ • 
STATE OF NEW JERSEY, 
COUNTY OF HUDSON, ""·. 

ANNA C. DATZ, of full age, being duly sworn ac-
cording to law, upon her oath, deposes and says: 

1. I am one of the complainants in the above 
entitled cause and I am the mortgagee named in 
the bond and mo1-tgage set forth in the bill of com-
plaint, which was made by William J. Barry and 
Margaret Barry to Albert Datz and Anna C. Datz. 

2. At the time that the said bond and mortgage 
·was made to my husband and myself, we sold the 
property to ·william J. Barry and Margaret Barry, 
his wife, and the Barry.s made the bond and mort-
gage to us as a purchase money mortgage. 

3. The property was subseq uently sold by Will-
i:un J. Barry and Margaret Barry, his wife, to 
Ksienia Onufrow and they did on the 17th day of 
June, 1924, make a deed of conveyance to the .said 
Kr-;ienia Onufrmv, which deed is recorded in the 
Register's Office of Hudson County in Book 1524 
of Deeds for said County, on page 5.32. 

30 4. Ksienia Onufrow at the time of the defau lt 
in interest set forth in the bill of complaint, was 
the owner of the property descdbed in the bill of 
complaint. She failed to pay the interest on my 
bond and mortgage, aforesaid, which came due 
on July 30th, 1932. The interest that fell due on 
~aid date "'lnlS one-half year's interest from Janu-
m·.r :rnth, lD:32. 

5. On January 30th, 1933, the full amount of 
40 p1·incipal and interest came due, in accordance with 
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Affidavit of Anna C. Datz. 

the terms of an extension agreement dated J anu-
ary 18th, 1928, as set forth in Parngraph 9 of the 
bill of complaint. 

6. The principal sum of my bond and mortgage 
was reduced from $5,000.00 to the sum of $4,000.00 
Ly payments aggregating the sum of $1,000.00. 

10 
7. After default in the payment of the interest 

on my bond and mortgage in July 1932, I notified 
Ksienia Onufrow that I would foreclose the bond 
and mortgage, unless she paid the interest and txes 
that were then due on the premises for the years 
of 1931 and 1932. 

8. I was notified by Ksienia Onufrow that she 
was unable to meet these payments and that I could 20 foreclose if I desired. r 

I 

9. YVhen faced with the necessity of foreclosing 
the mortgage, I talked the matter over with my hus-
band, who owned the mortgage with me, and we de-
cided that before proceeding to foreclose, it would 
he advisable to try and get Ksienia Onufrow to as-
sign the rents to someone in order to avoid the ne-
cessity of securing a receiver in the event that we 
proceeded with the foreclosure and furthermore, to 30 
save the income of the property in order to take 
care of the prior liens, there being the taxes and 
two prior mortgages ahead of our mortgage. 

!I 

10. My husband reported that Mrs. Onufrow re-
fused to make an assignment of the rents but that 
if we would pay her $500.00 she would give a deed 
to the premises to whomever we named, so that we 
might then be in a position to protect the income 40 
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Affida,vit of Anna 0. Datz. 

and the property itself. After discussing the mat-
ter, we finally ag1·eed to pay Mrs. Onufrow the sum 
of $300.00 if she -would give a deed to our nominee, 
so that ,ve might ecure control of the income and 
avoid the expense of a receiYership and the usual 
destruction of the property anne.red to a receiver-
ship. 

11. It ,Yas always our intention and desire to 
foreclose the property and proceed against William 
J. Bari-y and Margaret Barry, the makers of the 
bond and mortgage, in the event that they refused 
to take over the property and pay us the money 
due on our bond and mortgage. "\Ve at no time 
agreed to cancel the bond and mortgage nor did we 
at any time intend that the conveyance by Ksienia 
Onufrow and Luka Onufrow, her husband, should 
be in consideration of a full satisfaction of the bond 
and mortgage. On the contrary, it was always our 
intention to keep the bond and mortgage alive and 
in full force and effect and it was, therefore, that 
we paid a money consideration for the conveyance 
and in order to avoid any complicatjorn; or ques-
tions as to -whether or not the mortgage would 
merge with the deed, we proceeded to have the deed 
made to a third party rather than to either my hus-
band or myself. . , (·I 

I 1u· ;_ 

ANNA C. DATZ. 

8worn and subscribed to before me { 
this 23rd day of Mal'Ch, 1933. i 

BERNARD SOL01\10N, 

An Attomey-at-La,v 
of the State of :N. J. 
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Affidavit of Williain J. Barry and 
Margaret Barry. 
( Filed April 28, 1933) 

STATE OF NEW J El{SEY, ( c, , • 

COUNTY OF HUDSON, ~,-,.:),. 

·wrLLIAl\:I J. BARRY and MARGARET BARRY, his 
wife, being duly sworn according to law on their 
respcctiYe oaths depose and say: 

On January 30th, 1924 the complainants, Albert 
Datz and Anna C. Datz, his wife, com·eyed to us 
the premises desc1·ibed in the bill of complaint filed 
herein by deed of that date, and to secure part of 
the purchase price we executed to the complainants 
a bond and mortgage of the same date as the deed 
which wa the bond and mortgage the complainants 
are foreclosing in thjs proceding. On June 17th, 
1924 V{e con Yeyed this property to Ksienia Onufrow 
by deed of that date and as part of the consider-
ation for the conveyance Ksienia Onufrow assumed 
and agreed to pay the said bond and mortgage of 
Albe1-t Datz and Anna C. Datz. ,ve are informed 
and hclieYe that thereafter title to this property 
,vas tram;fenecl a number of times and again was 
acqnfrcd hy the said Ksienia Onufrow. On August 
23rd, 1!}32 Ksienia Onufrow and Luka Onufrow, 
her husband, conveyed the said property to Arthur 

10 

20 

F. Fuller by deed of that date, this deed contains 30 
a recital as follows: 

"Subject to all mortgages, taxes, liens of rec-
ord and otherwise from ·which the parties of 
t.he second part agree to save the parties of the 
:fil·st part harmless." 

Arthur F. Fuller who acquired title under this deed 
is a nephew of the said complainants, Albert Datz 
and Anna C. Datz, and is their nominee, holding 40 

I 
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A.ffidwvit of J. Bwrry and M a;rgwret Bar 1ry. 

the title to the property jn his name, for the sole 
use and benefit of the complainants, and without 
any beneficial interest of his own. That as part of 
the consideration for the conveyance of the prem-
ises to Arthur F. Fuller as representative of Albert 
Datz and Anna C. Datz it was understood and 
agreed that the mortgage of the complainants was 
to be extinguished and cancelled of record; that 
ever since the deed to Arthur F. Fuller was given 
Albert Datz and Anna C. Datz, his wife, have been 
in possession of the mortgaged premises and have 
collected the rents, issues and profits thereof; that 
said Albert Datz and Anna C. Datz, his wife, had 
the title to said premises put in the name of Arthur 
F. Fuller in order to conceal from deponents the 
fact that they were the owners of the property and 
failed to cancel their said bond and mortgage of 
record to try to induce deponents to take over this 
property from them and avoid litigation arising 
out of the bond executed by deponents. That there 
is nothing due to the complainants on the said bond 
and mortgage and that the same is not a lien on the 
premises described jn the bill of complaint. 

,VILLIAM: J. BARRY. 
MARGARET BARRY. 

Sworn and subscribed to before me l 
this 29th day of March, 1933. S 

THELMA P. AVON, 
Notary Public of N. J. 
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Replying Affidavit of Albert Datz. 
(Filed April 28, 1933) 

STATE OF NEW .JERSEY, l C,C'< • 

COUNTY OF HUDSO T' ~.:,.:,, . 

ALBERT DATZ, of full age, being duly sworn, 
according to law, upon his oath, depo:;;;es and says: 

1. I have read the affidavit s,vorn to by vVilliam 
,J. Barry and Margaret Barry, the defendants here-
in, on the 29th day of l\farch, 1933 in which affidavit 
they s·wear that when they conveyed the propert.Y 
to Ksienja Onufrow on June 17th, 192-! Ksienia 
Onufrow as part of the consideration for the con-
veyance assumed and agreed to pay the bond and 
mortgage made to me and my wife. I did not know 
that Ksienia Onufrow made any such agreement or 
assumption of our bond and mo1·tgage and further-
mo1·e, the deed of conveyance made by "\Yilliam J. 
Barry and Margaret Barry does not show that 
Ksienia Onufrow· ever did assume and agree to 
pay the bond and 1rn)l'tgage made by "\Villiam J. 
Barry and l\Iargaret Barry to me and my wife. 

2. I again deny, as I lu ye in my first afiidavjt, 
that as pm·t of the com!ide1·ation fo1• hr conveyance 
of the p1·emi~es by Ksienia Onufrow and Luka 
Onufrow to Al'thm· F. Fulle1· that it w~is under-
stood and ag1·eeu that the mol'tgage held hy my-
self and my wife was to be extingui~hed and can-
celled of record and I deny that the title to the 
pi-emiRes was put in the nanw of Arthur F. Fulle1· 
in order to conceal from "\Vi11imn J. Bnny and 
l\fm·gnret Barry or anyone, the fact that my wifr 
and myself were the o-wne1·s of the p1·ope1·ty. AR 
a matter of fact, everything that fa :-;fated in my 
affidavit and the affidavit of lll)T wife, shows the true 
and clear intent of the entire transaction. 
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Replying Affidavit of Albert Datz. 

3. It is untrue that there is nothing due on the 
bond and mortgage held by my wife and myself, 
but the sum of $4,000.00 is still due to me and my 
wife, together with interest from January 30th , 
1932. 

ALBERT DATZ. 

10 
Sworn and subscribed to before l 

20 
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me this 21st day of April, 1933. } 

BERNARD S0L0I\ION, 

Attorney-at-La"'IY of the 
State of New Jersey. 
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Me1norand1.1.m. 
( Filed l\Iay 12, 1933) 

BIGELOW, V. C. 

This is a foreclmmre snit. Complainants move 
to sti-ike the answer of the mortgagors, "\Villiam J. 
Barry and wife, on the ground that it is sham. 
Some facts are undisputed. Last summer, Mrs. 
Onufrow, "~ho then o-wned the equity, co1weyed it 
to A1·thur F. Fullfr at the request of complainants. 
Fuller holds the legal title for the use of complain-
auts. The answer alleges that tllis conveyance ·was 
made in full satisfaction of complainants' bond and 
mortgage. 

Complainants snpport their motion to strike by 
a ffHlaYits, disclosing that they paid Mrs. Onufrow 
$300 for the conveyance to Fuller; that they never 
ng1·ced or intended that the conveyance to him 
should be accepted in satisfaction of the bond and 
mortgage; that to aYoid any questions of merger, 
they had the deed made to Fuller rather than to 
themsel Yes. The Bai-rys make an answering affida.-
Yit in which they :-my that as paii of the considera-

10 

20 

tion fo1· the conveyance to F1.1ller, "it was under-
stood and agreed that the mortgage of the com-
plainants was to be extinguished and cancelled of 
record". 'l'he narrys were not parties to that trans-
action and they no not disclose the source of their 
infomrntion, or the faf'ts from which they draw 30 
their infel'ence, and therefore their contradiction of 
the complainants' affi<lavits is not evidential and 
must hc-disregarded. Maplewood v. Margolies, 102 
N. J. Eq. 4G7; Bull v. International PoICer Co., 87 
N. J. Eq. 1. 

Since complainants do not own the legal title to 
the land, their moi-tgage has not merged in the fee. 
The essential statement in the answer is that the 
conveyance to Fuller was made in satisfaction of 40 
the mortgage. This statement appears to be sham 
and therefore the answer will be struck. 

' 
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Order Striking Answer and Decree 
Pro Corn( esso. 

( Filed April 28, 1933) 

This matter being opened to the Court by Huds-
peth & Hanis, Solicitors of Complainants, in the 
presence of Insley, Vreeland & Decker, Solicitors 
of Defendants, ·william J. Barry and Margaret 
Barry, and it appeal'ing that a motion had been 

10 made by said complainants and seryed upon defend-
ants, ,vmiam tT. Barry and Margaret Barry, for 
an Order striking out the Answer filed by the de-
fendants, ·william J. Barry and Margaret Barry, 
in the above entitled cause , on the ground that 
Paragraphs 2, 3, 4, 5, G, 7, 8, 9, 10, 11, and 12 of 
said Answer and the First Separate eDfense are 
sham and are based on unfounded allegations of 
fact; and it further appearing that a motion had 

20 been made by said complainants and served upon 
the said defendants, William J. Barry and Mar-
garet Bany, that in the event that the Court strikes 
out the Answer of the defendants, William J. Barry 
and Margaret Barry, a decree pro confesso would 
be applied for; and the Court having heard the 
arguments of counsel and being of the opinion that 
Paragraphs 2, 3, 4, 5, 6, 7, 8, 9, 10, 11 and 12 of 
said Ans,ve1· and the First Separate Defense are 
sham and are based upon unfounded allegations of 

30 , fact; and the Court being also of the opinion that 
a decree pro confesso should be granted against the 
defendants, William J. Barry and Margaret Barry, 

4.l) 

It is on this 28th day of April, 1933, ORDERED, 
ADJUDGED AND DECREED that the Answer filed by the 
defendants, ,vmiam J. Barry and Margaret Barry 
in the above entitled cause, be and hereby j~ stricken 
ont. 
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Order Striking Answer and Decree Pro Confesso. 

And it is further ORDERED, ADJUDGED and DECREED 

that the said complainants' bill be and the same is 
hereby taken as confessed against the defendants, 
William J. Barry and Margaret Barry. 

Respectfully adyised: 
J. 0. BIGELOW, 

V. 0. 

LUTHER A. CAMPBELL, 

0. 
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S t atement of Fact. 

This appeal brings before the court the action 
of the court below in sti·iking from the record the 
answer filed by these defendants-appellants and 
entering a Decree Pro Confesso against the said 
defendants-appellants. The action is based upon a 
suit to foreclose a mortgage held by the complain-
ants Albert Datz and Anna C. Datz, his wife, which 
mortgage was given by the defendants-appellants 
William J. Barry and Margaret Barry, his wife. 
The mortgage was of course accompanied by the 
usual bond. After giving of the said mortgage the 
property was conveyed by these defendants to one 
Ksienia. Onufrow by deed at which time and as 
part of the consideration therefor the said Ksienia 
Onufrow assumed and agreed to pay the said mort-
gage. There were other mesne conveyances and 
foreclosure, but on August 23, 1932 the property 
was again in the hands of the said Ksienia Onu-
frow and the position of the parties ·was as above 
outlined. On that date Ksienia Onufrow and her 
husband conveyed the said property to one Arthur 
E. Fuller by deed subject to all mortgages, etc., 
from -which the said Arthur E. Fuller agreed to 
save the said Ksjenia Onufrow harmless. There-
after the complainants herein instituted their ac-
tion to foreclose their said mortgage upon the said 
property, which action is the present snit. In the 
said action these defendants filed their answer 
( State of the Case, p. 12). 

At the time of the co1weyance from Onufrow to 
the said Fuller, the said Fuller was a nephe,v of 
the complainants herein and the complainant Al-
bert Datz in hjs affidavit admits that on August 
23, 1932 he did pay the sum of Three hundred 
( $300.00) Dollars consideration to Onufrow for 
the conveyance to Fuller, whom he named as the 
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vendee of the said property ( State of the Case, pp. 
19-20), and that since the said property was con-
veyed fo Fuller he had personally given his time 
to look after the welfare of the property and to 
keep the place rented ( State of the Case, p. 20). 
It will be noted and significant that although the 
form of bill to foreclose as set forth on page 100 
of the Rules of the Court of Chancery contains a 
paragraph (par. 13) : 

"Said Richard Roe and John Brown, or one 
of them, has always been in possession of the 
mortgaged premises." 

that the complainants herein have deliberately 
omitted any reference to possession of the said 
premises from their bill of complaint. The defend-
ants' answer sets forth, among other things, that 
the said premises were conveyed by Onufrow to 
Fuller at the request of the complainant Datz, as 
his nominee, in full satisfaction of the outstanding 
mo1·tgage upon which this action is based; and that 
the complainants have been in possession of the 
said mortgaged premises and are still in possession 
thereof, and that nothing is due upon the said mort-
gage. The complainants moved to strike this an-
swer of the defendants from the record as sham, 
which motion was granted by the court for the 
reasons expressed in a memorandum opinion ( State 
of the Case, p. 27) and a Decree Pro Confesso was 
entered against these defendants ( State of the 
Case, p. 28) . 

Grounds of Appeal. 

These defendants bring this appeal before the 
court on the following grounds, to wit: 

(a) That the court below erred in finding that 
the answer of these defendants was sham and based 
upon unfounded allegations. of fact. 
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(b) That the court below erred in striking out 
the answer filed by these petitioners. 

( c) That the court below erred in holding that 
the complainant's bill be taken as confessed against 
these petitioners. 

The Court Below Erred in Finding that 
the Answer of Tltese Defendants Was 
Shatn. 

·while under the Statutes of the State of New 
Jersey enacted in 1915 a sham defense may be 
stmck out on notice, it would seem that the prac-
tice upon this procedure follows the practice at law 
in the stl'iking· of a sham pleading. The court be-
low in its opinion bas es its decision upon the :find-
ing that: 

"The Banys "\Vere not parties to the trans-
action and they do not di sclose the source of 
their information or the facts from which they 
<fraw their infe1·ences, and therefore the con-
tradiction of the complainants' affidavit is not 
evidential and mu Rt he dis-regarded." 

Maplewood vs. lllargolies) J 02 U. J. Eq. 4G7. Bitll 
vs. International Po1cer Co.) 87 Eq. 1. These two 
caRes would not seem to us to support the com-t's 
conclusion. The Maple1rood case was brought to 
secure :m injunction and the bill of complaint con-
tained certain allegations upon inforrna.tion and he-
liPf, whi ch said allP-gations were contradict ed by af-
ficla dt of various people and the court denied a pre-
] iminary injunction; however, in the preRent case 
th ere is no allegation in the affidavit of the Re de-
fendants upon information and belief. In the Bull 
case the only paragraphs which would seem to be at 
all applicable is on page 7 of 87 Eq. Rep. as fol-
lo-ws: 
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"Before leaving the subject I think I ought 
to observe that the affidavit submitted on the 
pending motion contains some characteriza-
tions, hearsay and conclusions and are some-
what argumentative when they should have 
stated only matters of fact, leaving all infer-
ences to be made by ,vay of argument." 

The defendants' contention is that their affidavit 
(p. 25, State of the Case) cannot be said to contain 
characterizations, hearsay, conclusions nor is it 
argumentati.Ye, but on the contrary states matters 
of fact verifying the allegations of their answer. 

It is the general rule that if the allegations of 
the ans'\ve1· are supported hy affidavit, the defend-
ants should be gi.Yen an opportunity to ti-y the is-
sues raised 1·athe1· than to dismiss the defendant s' 
affidavit as false, placing entire reliance upon the 
affidavits presented by the compfainants. In the 
case of DiPcwia vs. Trust Company of Orange ) 10!) 
Eq. 80, the court said : 

"'rhe bill of comp]aint c-annot he considered 
as :ham, fo1· the allegations of t11e bill are 
amply suppo1·ted by the affidavits attached to 
the bill and the affidavitR i-mhmittecl in opposi-
tfon to the motion to ~·ltike ont the bill." 

In the case of Coykeilllall vs. Robi11~011} 39 N. J. L. 
98, the com·t Raid: 

"\Vhen a defendant-shows by hiR own affi-
davit or by other testimony that he has a de-
fense Hta.ting spetificall,v tlle gTomuls of it, a 
question of fact is p1·esented to lle pnHRed upon 
and he cannot be dep1·ived of the bcnrfit of a 
trial in Ow Ol'(limu·y mode." 

It would therefore seem that an affidavit being 
p1·esented by the defendants herein which supports 
the allegations of their answer and conhadicted 
solely by the affidavit of the complainants the de-

II 
II 

l 
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fendants should be given an opportunity to present 
their defense in an orderly way and the court erred 
in deciding the issue of fact raised by these affida-
vits in a summary manner. 

The Defendants Will Be Greatly Preju-
diced by the Decree Pro Oonfesso. 

'l'his action is brought to foreclose a mortgage as-
a preliminary step to a suit a.gainst these defend-
ants upon the bond which accompanied the same. 
Should the Decree Pro Confesso entered below be 
allowed to stand, these defendants will have been 
precluded from any inquiry or defensetotheamount 
due upon the bond and mortgage. A Decree Pro 
Oonfesso haYing been entered against these defend-
ants, the amount claimed to be clue from them to 
the complainants upon the bond and mortgage will 
be res judicata in any future action which is 
brnught upon the bond given by these defendants. 
·we cite the cm;e of Mutual Sav. Fund HaFrnonia 
vs. Gunne) 164 Atl. Rep. 43, in which the court said 
(p. 49) : 

''Thr 1·ule has long been settled that the 
nm l:(>r of a bond seen red by mOl'tgage on the 
property mnied by him nnd \Yho has c01weye<l 
away thf' property fl h:;;;olutely, is not a nereR8:ll 'Y 
p::u-ty to a foreclosure of the mortgage though 
the complainant rnny join him as :-i pai-ty; and 
where he has been so joined if a perRona J actfon 
be brought again~t him for the deficiency, the 
dc<-1·ee would be res judicata as to any defense 
he might have Ret up on the bond." 

And in the case of r 'sbe B. (G L. Association Ys. 
Orefl n Pier Realty Oorporntio11) 165 Atl. Rep. 580, 
the court said : 

"Our courts haYe since held that the amount 
of the decree in foreclo:;;;ure is res judi.cata in 
an action upon the bond for deficiency, th(• 
obligo1· being a pai-ty to the foreclosure suit." 
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See also cases of ramlerbilt YS. S. W. IIolding Co., 
165 Atl. Rep. 634. Mann vs. Bugbee, 167 Atl. Rep. 
202. Vanderbilt YS. Kipp, 110 N. J. Eq. 10. As we 
haYe stated Datz in his affidaYit admits that he 
paid to Onufrow a consideration for the conveyance 
of the premises to his nephew Fuller. That he has 
since personally given his time and attention to 
look after the ·welfa1·e of the property and keep the 
same rented. If it can be established that the con-
veyance by Onufrow to Fuller was an extinguish-
ment of the mortgage given by these defendants, 
there could be no futm·e ju<l.gment against these 
defendants for a deficiency upon the said mortgage. 
~rhese defendanti::; haYe presented to the eom-t an 
affidaYit (p. 25 State of the Case) in which tlwy 
state such to be the cas(' and these defendants bay-
ing pregented such affid:wit should lJe entitled t,) 
p1·eHent thefr proof hefo1·e the com-i aR to the ex-
tingnh;hment of the Haid bond :mcl mortgage hefo1·<' 
<letermination is made aR to the mnouni due upon 
the same, which detennhrntion would he re~ jwli-
cata in any fntm·e action hrnught a 0 ·aiirnt tlH'R(' 
<lefendants upon tlw hond. 

Further tlrnn thiR H h; eYidrnt from the [tffi(layit 
of the cornpJnhlants hr1·rin that tlH'Y haYe taken 
poi,;ser-;i-;ion of the J)J'Oprl'ty th1·onfrh a chunmy, 
to wit: their nephew Full('r for their own hrne:fit 
and haYe col1ected the i-ents therefrom and haYe be-
come in effect mo1·tgngeeR in poRS('RRion. 'rhese dr-
frmlants haYing denied the amount due upon tlw 
eomplainant-; rn01·tgage, it becomes incnmhrnt upon 
the complainants to aeconnt for theh- occupancy 
of the prope1·ty aH mortgngeeR in poHReRHion. Thi P. 
is the only court in which the matter of the amount 
due upon the said bond and mortgage can be put at 
isRne and the matter haying hrrn put at ii-;:-;ne by 
the pleadings and s11ppoi-ted h;v affi.d:i-dt, the de-
frrnlanhi rc:-;pectfully rep1·eRent to the court thnt it 
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was an e1·ror to strike the said answer and enter a 
Decree Prio Confesso against these defendants 
whereby these defendants are barred from any fur-
ther inquiry as to the amount due upon the said 
bond and mortgage in a subsequent suit on the 
bond. 

For the reasons heretofore adYanced it is reFipect-
fully requested that the order of the cotut below 
striking out the answer of these defendants and 
entering Decree Pro Confesso upon the complaint 
herein be reYersed and srt aside, in order that these 
defendants may proJJrl'ly p1·psent their defense in 
acco1·uance ·with the practice of the court. 

INSLEY, VREELAND & DECKER, 

Solicitors for Defendants-Appellants. 

ALlmED R. BECKER, 

Of Counsel. 

(b2359) 
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Jlttu 31 tr~t!' ~ourt of qfrror~ anb ~ppeal~ 

ALBERT DATZ and ANNA C. DATZ, I 
his wife, 

Complainants-Respondents, j 

VS. 

WILLIAM J. BARRY, et als., 
Defendants-Appellants. 

BRIEF OF COMPLAINANTS-RESPONDENTS. 

Statement of Facts. 

This is an appeal taken by the defendants-
appellants from an order of the Court below 
striking out as sham the answer filed by them 
and €ntering a Decree Pro Conf esso against the 
said defendants-appellants. 

This is a foreclosure suit brought to foreclose 
a mortgage made by the def€ndants-appellants 
to the complainants-respondents back in January 
30th, 1924. After the making of the bond and 
mortgage the defendants-appellants conveyed the 
premises to one Ksienia Onufrow, who ther€after 
conveyed the property and took back a purchase 
money mortgage and subsequently was obliged 
to foreclose her mortgage and again acquired titl€ 
to the premises by Sheriff's deed made to her by 
the Sheriff of Hudson County on April 24th, 1930. 
The deed of conveyance by the defendants-appel-
lants to Ksienia Onufrow does not recite or indi-
cate that Ksienia Onufrow assumed or agreed to 
pay the complainants-respondents' mortgage. 

The bond and mortgag·e contained the usual 
thirty day default clauses for non-payment of 
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taxes, interest and installments on account of 
principal. 

The time of payment of the principal sum of 
said bond and mortgage was extended by the com-
plainants- respondents to January 30th, 1933. 

Ksienia Onufrow defaulted in the payment of 
taxes on the property for the years 1931 and 1932, 
amounting to over $1,700.00 ( State of Case, p. 
10, paragraphs 17 and 18). 

Interest that came due on July 30th, 1932, re-
mained unpaid for more than thirty days ( State 
of Case, p. 10, paragraph 19). 

On January 30th, 1933, the balance of the prin-
cipal sum then due, together with interest from 
January 30th, 1932, became due upon complain-
ants' bond and mortgage (State of Case, p. 10, 
paragraph 20) and remains unpaid. 

The complainants-respondents elected to fore-
close their mortgage because of these defaults, 
but in order to avoid the unnecessary expense 
and probable depreciation in the value of the 
property, should the complainants-respondents 
apply for a receiver in the foreclosure suit, they 
decided to pay $300.00 to the said Ksienia 
Onufrow for a conveyance of the premises to one 
Arthur F. Fuller in order that they might be 
able to give their personal attention to the preser-
vation of the property. The deed was purposely 
taken in the name of Arthur F. Fuller in order 
to avoid any questions whatsoever as to whether 
or not the mortgage was to merge with the deed, 
it always being the intention and desire of the 
complainants-respondents to keep the bond and 
mortgage in full force and effect and to foreclose 
the mortgage and proceed against William J. 
Barry and Margar:et Barry, who refused to take 
over the property and pay the complainants-
respondents the money due them on their bond 
and mortgage (State of ·Case, p. 19, paragraphs 14 

) 
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and 16 and p. 20, parag-raph 17, Affidavit of Albert 
Datz). 

The answer alleges that this conveyance was 
made in full satisfaction of complainants' bond 
and mortgage. This is the only essential state-
ment in the answer upon which the entire defense 
of the defendants-appellants is based. 

The complainants-respondents moved to strike 
the answer of the defendants-appellants from the 
record as sham, which motion was granted by 
the Court, and a Decree Pro Confesso was entered 
against the defendants (1State of Case, p. 28). 

ARGUMENT. 
POINT I. 

The Court below did not err in finding that 
the answer of these def end ants was sham and 
based upon unfounded allegations of fact. 

The defendants-appellants contend that the 
Court erred in finding that the answer of these 
defendants was sham because of what the Court 
says in its opinion is the basis for its decision. 

It is well settled in this State "that error can-
not be assigned on an opinion.'' 

Ahlemeyer v. Miller, 133 Atl. 880; 
Ruckman v. Demarest, 32 N. J. L. 528. 

The important thing to be looked for is the find-
ing of the Court that "the essential statement in 
the answer is that the conveyance to Fuller was 
made in satisfaction of the mortgage. This state-
ment appears to be sham and therefore the answer 
will be struck" (State of Case, p. 27). 

The defendants-appellants contend that their 
affidavit (State of Case, p. 25) cannot be said to 
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contain characterizations, hearsay and conclu-
sions, and they contend that the matters therein 
stated are matters of fact verifying the allega-
tions of their answer. Even a cursory reading of 
the affidavit filed by these defendants would 
clearly indicate that they are out on a fishing ex-
pedition as the result of unwarranted inferences 
drawn by them from the relationship of Arthur 
F. Fuller and Albert Datz, and the fact that the 
complainants-respondents admit in their affidavit 
that the said Arthur F. Fuller holds title to the 
premises for their benefit. In their answer, the 
allegation is that "the consideration for such con-
veyance was that the same was given and accepted 
by the complainants in full satisfaction of the 
bond and mortgage mentioned in paragraphs 1 
and 2 of the bill of complaint.'' After the whole 
situation was clearly set forth in the affidavits of 
Albert Datz (State of Case, p. 16) and Anna C. 
Datz (State of Case, p. 22) proving to the Court 
that the consideration for the conveyance was ·not 
any promise or understanding that the convey-
ance was in full satisfaction of the bond and mort-
gage but that the consideration was an actual 
cash payment of $300.00 and that the reason for 
the complainants-respondents' desire to secure 
title was to save the property from deterioration 
and to see to it that the income was applied to 
the carrying of the property, so as to avoid the 
foreclosure of the prior liens, to wit, a first and 
second mortgage, and also to avoid the expense 
that -would be attached to an application for the 
appointment of a receiver by the Court of Chan-
cery pending the foreclosure, the defendants-
appellants saw fit to change their defense as 
follows: 

'' That as part of the consideration for the con-
veyance of the premises to Arthur F. Fuller as 
representative of Albert Datz and Anna C. Datz 
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it was understood and agreed that the mortgage 
of the complainants was to be extinguished and 
cancelled of record," clearly sho,ving that the de-
fendants were beginning to shift their stand from 
their original line of defense and tended to ven-
ture a further guess with a resulting unwarranted 
conclusion. Furthermore, it is significant to note 
that this statement in the affidavit ,vhich is pre-
sumed to support the allegation in the answer 
'' that the consideration for such conveyance was 
that the same was given and accepted by the com-
plainants in full satisfaction of the bond and 
mortgage" does not at all support the allegations. 
The statement in the affidavit does not show who 
made the alleged agreement nor to whom it was 
made nor does it state between whom it was 
understood and agreed that the mortgage of the 
complainants was to be extinguished and can-
celled of record. The statement in tho affidavit 
is evasive and does not state clear and concise 
facts but is an unwarranted inference, assump-
tion and conclusion on the part of the affiants, ap-
parently based upon hearsay and conjecture. If 
the defendants were witnesses on the stand they 
would not be permitted to establish their case by 
any such testimony and the mere fact that the tes-
timony is offered by way of affidavit does not in 
anywise change the rule. 

Bull vs. International Power Co., 87 
Eq. 1. 

The defendants-appellants cite the case of 
DiPaoia vs. Trust Company of Orange, 109 Eq. 
80, as supporting their contention that the Court 
erred in considering the answer of the defendants 
as sham because they claim that their answer is 
supported by affidavit. It seems that the def end-
ants-appellants have misconstrued the meaning of 
the word ''support.'' The word ''support'' does 
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not mean the mere filing of an affidavit repeating 
inferences and conclusions set forth in the an-
swer. The rule means more than this. It means 
that the affidavit in support of the allegation must 
disclose the facts and basis upon which such alle-
gation is made (Schoenfeld v. American Can Co., 
55 Atl. 1044 ...... N. J .... ... ) and one glance at the 
affidavit of these defendants makes it unnecessary 
to argue any further. It is clear that the affidavit 
states mere inferences, assumptions and conclu-
sions and unwarranted allegations based upon 
matters not within the knowledge of these defend-
ants and the Court below so found. 

It is a well settled rule of law that this Court 
will not disturb the finding of a Judge upon a mo-
tion that the defendant failed to show such facts 
as he deemed sufficient to entitle him to defend, 
and that such finding must be assumed to be true 
until the contrary appears. 

Wittemann v. Giele, 123 Atl. 716, 99 N. J. 
L. 478. 

The defendants-appellants cite• the case of Coy-
kendall vs. Robinson, 39 N. J. L. 98, in support of 
their theory that just because they filed an affi-
davit the Court erred in striking the defense out, 
apparently disregarding the fact that in the case 
cited the Court said ''When a defendant-shows 
by his own affidavit or by other testimon1y that he 
has a defense stating specifically the grounds of 
it, a question of fact is presented to be passed 
upon" (italics my own), clearly indicating that 
in the case there under consideration the affidavit 
stated facts within the knowledge. of the affiant 
because the Court says '' or by other testimony,'' 
indicating that the affidavit of the affiant was such 
as could be considered testimony. Surely in the 
case at bar the affidavit of these defendants-
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appellants could not be classed in the category of 
testimony. 

In contradistinction to the affidavit offered by 
the defendants-appellants, the affidavits made by 
the complainants-respondents stand out markedly 
in the statements of facts based upon their own 
knowledge and none of these facts are contradicted 
by anything whatsoever in the affidavit of these 
defendants-appellants which is based upon facts 
within their own knowledge. 

The complainants deny absolutely and unequiv-
ocally that they ever agreed to cancel the bond 
and mortgage or that they ever agreed that the 
conv€yance by Ksienia Onufrow and her husband 
should be in consideration of a full satisfaction of 
the bond and mortgage and that as a matter of 
fact they paid $300.00 as the consideration for the 
conveyance from Ksienia Onufrow to Fuller and 
that it was always their intention to keep the 
bond and mortgage alive and in full force and 
effect and it was for this very reason that they 
paid a money consideration for the conveyance 
and furthermore, in order to avoid any compli-
cations or questions as to whether or not there 
would be a merger of the mortgage with the deed, 
they proceeded to have the deed made to a third 
party rather than to either Mr. Datz or Mrs. Datz. 
These essential facts are sworn to by both l\Ir. 
and Mrs. Datz in their respective affidavits (State 
of Case, pp. 16, 22 and 26a). 

The Court, therefore, did not err in finding that 
the answer of these defendants-appellants was 
sham and based upon unfounded allegations of 
fact. 
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POINT II. 

The Court below did not err in striking out 
the answer filed by these petitioners. 

The Court below having found that the answer 
of these defendants was sham and based upon 
unfounded allegations of fact, it had a right to 
strike the same out. 

Pam. L. 1915, p. 185, Sec. 4, provides: 

'' Sham Defense. Any frivolous or sham 
defense may be struck out on notice, and a 
decree pro confesso entered, or the defendant 
may be allowed to defend on terms, or such 
other order or decree may be made in the 
premises as may be just.'' 

POINT III. 

The Court below did not err in holding that 
the complainant's bill be taken as confessed 
against these petitioners. 

There being nothing in the answer that would 
entitle these defendants-appellants to defend the 
complainants-respondents' foreclosure suit, and 
the answer being stricken out as sham, the Court 
was within its rights in ordering· that the com-
plainants' bill be taken as confessed against these 
petitioners. 

Pam. L. 1915, p. 185, .Sec. 4, supra. 
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POINT IV. 

The defendants will not be greatly preju-
diced by the decree pro conlesso. 

The defendants-appellants urge that a decn~e 
pro con.f esso in this case will greatly prejudice 
them because of the fact that the complainants-
respondents are virtual mortgagees in possession 
by reason of the fact that the title is held by their 
nephew, Fuller, for their benefit and they have 
collected the rents therefrom. 

In the affidavit of Albert Datz on page 20 of 
the State of Case, he swears : '' Since the prop-
erty was conveyed to Arthur F. Fuller, I person-
ally have given my time to look after the welfare 
of the property and to try and keep the place 
rented. I have paid the interest on the first mort-
gage and second mortgage and the expenses and 
disbursements for the carrying of the property, out 
of the rents received and I have even been obliged 
to expend more than I collected, in order to keep 
the property in shape and to make certain that 
the first and second mortgagees would not fore-
close their respective mortgages,'' clearly show-
ing that the income from the property is not suf-
ficient to meet the expenses incurred in the man-
agement thereof. 

Furthermore, the defendants-appellants have 
no right to raise this question before this hon-
orable Court because of the fact that the defend-
ants-appellants have not in their answer demanded 
an accounting for the rental value of the premises. 
It has long been the well settled rule of law that 
the right of a mortgagor to compel a mortgagee 
in possession to account for the rental value of 
the mortgaged premises is, in a suit by the mort-
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gagee to foreclose, a pure matter of defense, of 
which the mortgagor may avail himself by answer. 

Krueger v. Ferry, 41 N. J. Eq. 432, 
Affirmed in 43 N. J. Eq. 295. 

This point not being set forth in the answer, 
it cannot be made a point of on appeal. 

In the case at bar the answer does not set up 
that because of the alleged possession the com-
plainant must account for the rental value of the 
premises, but claims that because of the alleged 
possession there is nothing due on the mortgage 
and that the same is not a lien on the premises 
described in the bill of complaint ( State of Case, 
p. 14). In effect, the answer claims that the mort-
gage is merged with the title by reason of the 
possession by the complainants of the mortgaged 
premises, and the Court below has on this very 
point found that there is no merger of the mortgage 
in the fee. The grounds on which these defend-
ants-appellants urge that they will be prejudiced 
are entirely out of order on this appeal, because 
the grounds set forth are not the result of any 
error made by the learned Court below. 

For the reasons heretofore advanced, it is re-
spectfully urged that the Court below made no 
error in 

(a) finding that the answer of these de-
fendants was sham and based upon unfounded 
allegations of fact; 

(b) striking out the answer filed by these 
petitioners ; and 

(c) holding that the complainant's bill be 
taken as confessed against these petitioners. 
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Therefore, it is respectfully submitted that this 
appeal should be dismissed with costs and the 
order of the Court below affirmed. 

Respectfully submitted, 

HARRY H. HARRIS, 

Of Counsel for Complainants-
Respondenis. 

HUDSPETH & HARRIS, 

Solicitors. 

(All italics is that of counsel.) 
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