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(b) The award or closing of the Fund loan does not
commit or obligate the State to award any continuation or
supplemental Fund loan to cover cost overruns of the
project. Cost overruns for any project or portion thereof
are the sole responsibility of the recipient.

(c) The award or closing of a Fund loan by the State
cannot be used as a defense by the applicant to any action
by any agency for the applicant’s failure to obtain all
requisite permits, licenses and operating certificates for its
respective projects.

Amended by R.1992 d.42, effective January 21, 1992.
See: 23 N.J.R. 3282(a), 24 N.J.R. 246(a).
Language added at (a) regarding contingency of availability of funds.

7:22-3.17 Loan conditions

(a) The following requirements, in addition to N.J.A.C.
7:22-3.18 through 3.30, as well as such statutes, rules, terms
and conditions which may be applicable to particular loans,
are conditions to each Fund loan, and conditions to each
disbursement under a Fund loan agreement:

1. The recipient shall comply with the Local Public
Contracts Law (N.J.S.A. 40A:11-1 et seq.), the New
Jersey Wastewater Treatment Privatization Act (N.J.S.A.
58:27-1 et seq.) or other applicable procurement method
authorized by State law;

2. The recipient shall certify that it is, and shall assure
that its contractors and subcontractors are, maintaining
their financial records in accordance with generally ac-
cepted accounting principles and auditing standards for
governmental institutions. The recipient shall comply
with the requirements of the Single Audit Act of 1984 (31
U.S.C. 7501-7507), Federal OMB Circular A-128 and
State OMB Circular 87-11, incorporated herein by refer-
ence. Copies of these documents may be obtained from
the Department;

3. The recipient shall comply with the Department’s
standards of conduct (N.J.A.C. 7:22-8) and the Local
Government Ethics Law (P.L. 1991, c29; NJ.S.A.
40A:9-22);

4. The recipient shall comply with the requirements of
N.J.A.C. 7:14-2, Construction of Wastewater Treatment
Facilities, and the provisions of the NJPDES rules at
N.J.A.C. T:14A.

5. The recipient shall adopt a sewer use ordinance
and implement the user charge system consistent with the
provisions of N.J.A.C. 7:22-3.11(d)13;

6. The recipient shall establish an effective regulatory
program pursuant to N.J.S.A. 58:10A-6 and enforce pre-
treatment standards which comply with 40 C.F.R. Part
403;

7. The recipient shall comply with all applicable re-
quirements of Federal, State and local laws; '
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8. The recipient shall pay the unallowable costs of the
construction of the project and shall pay the allowable
costs not covered by the Fund loan, or supplemental Fund
loan, if any;

9. The Fund loan agreement or any amendment
thereto may include special conditions necessary to assure
accomplishment of the project objectives or Department
requirements. The recipient shall comply with any spe-
cial conditions which the Department requires in the
agreement or any amendment thereto;

10. The recipient shall retain sufficient qualified oper-

- ating and management personnel including a qualified

chief operating officer or executive director, from the
time of completion of construction or initiation of opera-
tion, whichever is earlier, until such time as the operation
of the facility is discontinued;

11. Construction of the project, including letting of
contracts-in connection therewith, shall conform to appli-
cable requirements of Federal, State, and local laws,
ordinances, rules and regulations and to contract specifi-
cations and requirements;

12. No Fund loan moneys shall be disbursed to a local
government unit who is in current default on any Fund
loan or Trust loan. The Department may, at its discre-
tion, make a Fund loan disbursement where it determines
that the local government unit will repay the defaulted
loan obligation and associated penalties. Nothing in this
paragraph shall in any way limit any right or duty of the
Department to demand and collect at any time the total
due under any such defaulted loan;

13. An amount of any Fund loan disbursement equal
to any unpaid portion of a finally determined State as-
sessed penalty pursuant to N.J.A.C. 7:14-8, Assessment of
Civil Administrative Penalties, shall at the discretion of
the Department, be held in escrow until said penalty is
paid in full. In no case will the total amount withheld
under this subsection exceed the unpaid amount of said

penalty;

14. The Department may assess penalties to late loan
repayments as appropriate as specified in the Fund loan
agreements;

15. (Reserved)

16. The recipient shall certify to the Department that
a final plan of operation, including an operations and
maintenance manual, an emergency operating program,
personnel training, an adequate budget consistent with
_the user charge system, operational reports, laboratory
testing needs, and an operation and maintenance (includ-
ing replacement) program for the complete wastewater
treatment system acceptable to the local government unit,
has been developed for the project;

17. The recipient shall certify that it has not and shall
not enter into any contract with, nor has any subcontract
been or shall be awarded to, any person debarred, sus-
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pended or disqualified from Department contracting pur-
suant to N.J.A.C. 7:1-5 for any services within the scope
of project work;

18. The recipient shall certify that the project or
phase of the project was initiated and completed in
accordance with the time schedule specified in the Fund
loan agreement;

19. The recipient shall certify that it and its contrac-
tors and subcontractors shall comply with all insurance
requirements’ of the Fund loan agreement and certify,
when appropriate, that the insurance is in full force and
effect and that the premiums have been paid. The
recipient shall include the State and its agencies, employ-
ees and officers as additional “named insureds” on any
certificate of liability insurance (or other similar docu-
‘ment evidencing liability insurance coverage) of the con-
tractor. The recipient shall provide the Department with
such certificate of liability insurance (or other similar
document evidencing liability insurance coverage) prior to
the issuance of the notice to proceed with the project.
Such certificate shall be maintained in full force and
represent a continuing obligation to include the State and
its agencies, employees and officers as additional “named
insureds” through the completion of construction. The
recipient shall not alter or cancel such certificate without
prior notification to the Department, in writing, 15 days in
advance of any alteration or cancellation. In addition,
when required, the recipient shall acquire or have the
contractor acquire, as appropriate, flood insurance made
available under the National Flood Insurance Act of 1968
(P.L. 90-448), as amended. Flood insurance coverage
must begin with the period of building and continue for
the entire period during which the wastewater treatment
facility operates. The insurance must be in an amount at
least equal to the allowable improvements or the maxi-
mum limit of coverage made available to the recipient
under the National Flood Insurance Act of 1968, whichev-
er is less. The recipient shall comply with each require-
ment of this subsection prior to the release of the initial
Fund loan disbursement for building the project;

20. The recipient shall certify that it and its contrac-
tors and subcontractors shall comply with the discrimina-
tion and affirmative action provisions of N.J.S.A. 10:2-1
through 10:2-4, the New Jersey Law Against Discrimina-
tion (N.J.S.A. 10:5-1 et seq.), and the rules and regula-
tions promulgated pursuant thereto, including but not
limited to N.J.A.C. 17:27; '

21. The recipient shall certify that it has established
an affirmative action program for the hiring of minority
workers in the performance of any construction contract
for that project, consistent with the provisions of the New
Jersey Law Against Discrimination (N.J.S.A. 10:5-1 et

seq.);
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22. The recipient shall designate an officer or employ- -
ee, who may be an existing officer or employee, to serve
as its public agency compliance officer, pursuant to
N.J.A.C. 17:27-3.5 and N.J.A.C. 7:22-9.11;

23. The recipient shall certify that it shall comply with
the Rules and Regulations for Awarding Contracts for
State Assisted Projects to Small Business Concerns
Owned and Controlled by Socially and Economically Dis-
advantaged Individuals (N.J.A.C. 7:22-9);

24. The recipient shall make a good faith effort to
award not less than 10 percent of the total amount of all
contracts for building, materials or services (including
planning, design and building related activities) for a
project to small business concerns owned and controlled
by socially and economically disadvantaged individuals as
defined in the Small Business Act (15 U.S.C. 637(a) and
637(d)), and any regulations promulgated pursuant there-
to. Where a local government unit has Minority Business
Enterprise/Women’s Business Enterprise (MBE/WBE)
goals which exceed 10 percent of the total amount of all
contracts, the local government unit’s goals will take
precedence over State goals; :

25. The recipient shall pay not less than the prevailing
wage rate to workers employed in the performance of any
contract for the project, in accordance with the rate
determined by the Commissioner of the New Jersey De-
partment of Labor pursuant to N.J.S.A. 34:11-56.25 et .
seq. or the United States Secretary of Labor pursuant to
29 CFR Part 5, whichever is greater;

26. After the award of a contract and prior to the
start of work, a preconstruction meeting shall be sched-
uled by the recipient. The recipient, the responsible

‘engineer, the environmental and construction inspectors,

the contractor and one or more representatives of the
Department must be present at the preconstruction meet-
ing; :

27. Prior to starting construction, the recipient shall
provide photographs or videotapes to the Department in

conformance with the provisionss of N.J.A.C.
7:22-10.11(q);

28. 'The recipient shall provide inspection coverage of
the construction work using qualified personnel on a
routine basis as follows:

i. A qualified inspector shall be provided at each
construction site. There are times when a qualified
individual can cover more than one site; however, this
must be governed by on-site conditions which deter-
mine rate of progress;

ii. Inspection coverage at a treatment plant site
shall be on a full-time basis at all times;

iii. For pipeline construction, full-time construction
inspections shall be provided during the following oper-
ations:
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(1) Preparation of trench bottom for placement of
bedding and to determine if bottom will support pipe
or if additional support must be provided;

(2) Placing of pipe bedding material where re-
quired and in the quantity required in conformance
with the approved specifications;

(3) Alignment and joining of pipe sections;

(4) Bedding, placement, and alignment of man-
holes and other appurtenances; and

(5) Placement and compaction of trench backfill
material;

iv. Inspection coverage at pump station and meter-
ing station sites shall be sufficient to ensure that the
work satisfies specifications. The coverage shall in-
clude, but not be limited to, the following:

(1) Excavation and spoils disposal;

(2) Checking of all elevations including footings,
piles, slabs and equipment pads (this function may be
performed by the responsible engineer);

(3) Installation of all concrete reinforcing bars;

(4) Installation of all electrical conduit, plumbing
and piping; and ,

(5) Installation of all equipment;

v. All concrete shall be checked for truck mix time
and temperature prior to placing in forms. Periodic
slump tests and test cylinders, per good construction
practice, shall be taken. Cold weather and hot weather
precautions shall be taken as appropriate. Any addi-
tions to the specified concrete mix must be approved by
the responsible engineer; and

vi. During the construction period, the construction
inspector shall keep a job diary in which he will keep a
record of progress, problems encountered, and correc-
tive action taken to rectify any problems. The job diary
shall be made available to the Department upon re-
quest;

29. The recipient shall provide environmental inspec-
tion coverage and ensure completion of environmental
restoration in conformance with the provisions of
N.J.A.C. 7:22-10.12;

30. During the construction phase of the projects, job
meetings shall be held at frequent intervals to review
construction and restoration progress and to resolve diffi-
culties which might delay completion of the work. Atten-
dees at these meetings shall include the recipient, the
responsible engineer, the recipient’s inspectors (construc-
tion and environmental), the contractor, and one or more
representatives of the Department;
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31. The recipient shall provide notification, information
and conduct visual inspections and testing of projects as
follows:

i. The recipient shall notify the Department one
week prior to all final visual inspections and tests of all
sewer lines, force mains, mechanical equipment and
treatment plant operation at which time the Depart-
ment shall notify the recipient if it is necessary that a
Department representative be present at the visual
inspection or testing activity, a determination that shall
be made based on the specific project circumstances
such as project location, design, construction methods
and other factors;

ii. Copies of all final visual inspections and test
reports shall be forwarded to the Department;

iii. (No change.)

iv. All visual inspections and testing shall be done in
accordance with the following:

(1) All manholes and pipelines shall be completed
and flushed clean prior to the visual inspection. This
inspection must be performed with a representative
of the recipient and/or the responsible engineer, the
contractor and, if determined necessary under (a)31i
above, a representative from the Department pres-
ent. All discrepancies must be noted and a reinspec-
tion performed to verify the corrective action;

(2) All manholes and pipelines shall be visually
inspected and accepted prior to testing;

(3) Upon acceptance of the visual inspection by
the Department, the necessary infiltration, exfiltra-
tion, or low pressure air test and deflection tests
when applicable shall be performed by the contrac-
tor. The test must be witnessed by the recipient
and/or the responsible engineer (or representative),
the contractor, and, if determined necessary under
(a)31i above, a representative from the Department.
Upon completion of the test, a copy of the test
results must be forwarded to the Department;

(4) Infiltration tests of gravity lines shall be limited
to 2000 linear feet per test; :

(5) Force mains shall be tested to two times the
maximum operating pressure, but not greater than
the pipe pressure rating, whichever is less. The
length of pipe tested during a force main pressure
test is not restricted; however, it is recommended
that it be limited for ease in locating leaks if present;

(6) Testing of all mechanical equipment at treat-
ment plants and pump stations must be witnessed by
a representative of the Department; and

(7) If required, actual flow tests must be conduct-
ed in accordance with parameters established by the
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Department and performed in the presence of a
representative of the Department; and

32. The recipient shall forward a letter to the Depart-
ment upon completion of all construction and restoration
of each contract of a project, stating that the project (or
contract) is ready for final inspection. No final inspection
will be scheduled -until formal notification is received.
The final inspection will be a joint inspection with the
recipient and/or the responsible engineer, the recipient’s
inspector(s), the contractor, and one or more representa-
tives of the Department in attendance.

(b) The recipient shall certify that it is in compliance with
all other requirements and conditions of the Fund loan
agreement. :

(c) The Department may impose such other conditions as
may be necessary and appropriate to implement the laws of
the State and effectuate the purpose and intent of the Bond
Acts.

(d) Neither the State of New Jersey nor the New Jersey
Wastewater Treatment Trust will be a party to any contracts
and subcontracts awarded pursuant to this subchapter. All
such contracts and subcontracts shall include the following
statement:

“This contract or subcontract is expected to be funded in
part with funds from the New Jersey Department of Envi-
ronmental Protection and the New Jersey Wastewater
Treatment Trust. Neither the State of New Jersey, the New
Jersey Wastewater Treatment Trust nor any of their depart-
ments, agencies or employees is, or will be a party to this
contract or subcontract or any lower tier contract or subcon-
tract. This contract or subcontract is subject to the provi-
sions of N.J.A.C. 7:22-3, 4, 5, 9 and 10.”

(e) The recipient shall insert into the contracts for build-
ing the project EPA Form 5720-4 (5-13), Labor Standards

Provisions for Federally Assisted Construction Contracts.

(f) The recipient shall insert into the contracts, and shall
ensure that their contractor(s) include within their subcon-
tract(s), the following statement:

“In accordance with the provisions of N.J.S.A. 58:11B-26,
N.J.A.C. 7:22-3.17(a)24 and 4.17(a)24, the contractor (sub-
contractor) shall comply with all of the provisions of
NJ.AC. 7:22-9.”

(g) All applicable surety bonds required in connection
with the advertisement and award of building contracts or
subagreements must be written by a surety company listed
on the Federal Treasury List (Department Circular
570-Surety Companies Acceptable on Federal Bonds), in-
corporated herein by reference. Copies of this document
may be obtained from the Department.

Amended by R.1988 d.210, effective May 16, 1988.
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See: 19 N.J.R. 1600(a), 20 N.J.R. 1076(a).

Added (d).

Amended by R.1992 d.42, effective January 21, 1992.
See: 23 N.J.R. 3282(a), 24 N.J.R. 246(a).

Changes at (a)2, 3, 4, 5, 8, 13, 16, 19, 21, 22, 23, 24 and 25; (d)
deleted and new (d)—(g) added.

Amended by R.1993 d.242, effective June 7, 1993.
See: 24 N.J.R. 4310(b), 25 N.J.R. 2271(a).

Amended to include specific requirements for the construction of
wastewater treatment facilities; also amended to delete the require-
ment for recipients to provide a Subcontractor Certification Form to
the Department.

Amended by R.1995 d.494, effective September 5, 1995.

See: 27 N.J.R. 1536(a), 27 N.J.R. 3403(a).

Amended by R.1997 d.346, effective August 18, 1997.

See: 29 N.J.R. 2207(a), 29 N.J.R. 3723(a). -

In (a)31i, inserted “at which time ... and other factors”; in (a)31ii,
deleted “when requested” following “to the Department”; in (a)31iv(1)
and (3), inserted “, if determined necessary under (a)3li above,”; in
(a)31iv(1), inserted “clean” following “and flushed”; and in (a)31ii and
iv(3), deleted reference to a request regarding forwarding results to the
Department.

7:22-3.18 Administration and performance of loan

The recipient bears primary responsibility for the adminis-
tration and success of the project, including any subagree-
ments made by the recipient for accomplishing the Fund
loan objectives. Although recipients are encouraged to seek
the advice and opinion of the Department on problems that
may arise, the giving of such advice does not shift the
responsibility for final decisions from the recipient to the
Department.

Amended by R.1992 d.42, effective January 21, 1992.

See: 23 N.J.R. 3282(a), 24 N.J.R. 246(a). ,
Deleted sentence regarding the “primary concern of the

Department . ..”.

7:22-3.19 Project changes and loan modifications

(a) A Fund loan modification means any written altera-
tion of the terms or conditions, budget or project method or
other administrative, technical or financial provisions of the
Fund loan agreement.

(b) The recipient shall promptly notify the Department in
writing (certified mail, return receipt requested) of events or
proposed changes which may require a Fund loan modifica-
tion, including, but not limited to:

1. Rebudgeting;

2. Changes in approved technical plans or specifica-
tions for the project;

3. Changes which may affect the approved scope or
objectives of the project;

4. Significant, changed conditions at the project site;

5. Acceleration or deceleration in the time for perfor-
mance of the project or any major phase thereof, and

6. Changes which may increase or substantially de-
crease the total cost of a project.

Next Page is 22-26.1
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(c) If the Department determines that a Fund loan modi-
fication by means of a Fund loan agreement amendment is
necessary in accordance with N.J.A.C. 7:22-3.20, the recipi-
ent shall be notified and a Fund loan agreement amendment
shall be processed. If the Department determines that a
Fund loan agreement amendment is not necessary, the

Next Page is 22-27
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Department and the recipient shall follow the procedures of
N.J.A.C. 7:22-3.21 or 3.22, as applicable.

Amended by R.1992 d.42, effective January 21, 1992.
See: 23 N.J.R. 3282(a), 24 N.J.R. 246(a).
Deleted (b); recodified (c) to (b) and (d) to (c).
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