
New Jersey Court of 
Errors and Appeals.

Between

Thomas C. Lazear and another, 
executors, etc.,

C o m p la in a n ts -A p p e lla n ts , '

a n d

American Steel Foundries,
D efen d a n t-R esp o n d en t.

O n A p p e a l

BRIEF FOR APPELLANTS. 
STATEMENT.

This case is before th e  C o u rt on appeal from  a final 
decree of the C hancellor dism issing th e  bill of com plain t.

The respondent is a  co rporation  of N ew  Jersey , 
organized under th e  G eneral C orpora tion  A ct of 1896. In  
1902 it issued to  th e  appe llan ts  certificates for 102 shares of 
its six per cent, cum ulative preferred  stock. T hese certifi­
cates are in usual form, and  are  set fo rth  in full (case page 
128). The preference applies b o th  to  d iv idends and  
principal. On th is stock  it  paid  d iv idends un til A ugust, 
1904, since when i t  has paid  no d iv idends to  appellan ts, 
although they  still hold th e ir stock  and  produced the  
certificates in C ourt a t  th e  final hearing  (case page 88). 
The respondent has, however, since 1910, d istribu ted  
$1,761,360 (case page 126), as d iv idends on its  com m on 
stock, or, as counsel for th e  responden t call it, new  stock.

ppellants ask th a t  th e  responden t be d irec ted  to  p ay  them  
1 eir accum ulated dividends, and  th a t  responden t be
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enjoined from  paying  div idends on its  com m on stock while 
any  d iv idends oit th e  preferred  stock  m ay rem ain unpaid.

T h e  responden t resists th e  ap p e lla n ts’ demands by 
se ttin g  up  ce rta in  proceedings of th e  respondent for a 
change in  and  reduction  of its  cap ita l stock, and for the 
am endm en t of i ts  certificate  of incorporation , the  effect of 
w hich, i t  alleges, w as to  cancel ap p e llan ts’ stock. These 
proceedings were briefly as follows: T he directors, 
J a n u a ry  3 , 1908 (case page 141), resolved th a t  a  reduction 
an d  change w as advisab le , app o in ted  a  v o ting  committee to 
ca rry  i t  in to  effect, an d  called a  special m eeting of the 
stockholders to  be held F eb ru a ry  8, 1908, to  take action 
thereon . A notice of th e  m eeting  (case page 150) was mailed 
to  th e  stockholders to g e th er w ith  a circu lar (case page 142), 
se ttin g  fo rth  th e  p lan , nam ely , **To-have surrendered, 
re tired  and  cancelled th e  o u ts tan d in g  stock  of th e  Company, 
an d  to  p ay  an d  issue for each share  of preferred stock 
su rrendered , $3 in  cash, $20 in  deben tu res and  $77 in new 
com m on stock , an d  for each share  of common stock 
su rrendered , $23 in  new com m on stock  ~

T he stockho lders’ m eeting  w as ad journed  from time 
to  tim e, u n til Ju n e  12, 1908, w hen th e  p lan  was adopted 
(case page 183) b y  th e  vo ting  com m ittee  acting  as proxies 
for th e  stockholders. T he certificate of change in and 
reduction  of th e  cap ita l stock, and  am endm en t of the certifi­
ca te  of incorporation  w as filed in  th e  office of the Secretary 
of S ta te , Ju n e  29, 1908 (case page 186).

T h e  ap p e llan ts  declined to  accep t th e  common stock 
d eben tu res an d  cash offered in  exchange for their preferred 
stock , an d  re ta in ed  th e ir  stock.

T he learned  Vice C hancellor, w ith o u t deciding whether 
th e  effect of th e  foregoing proceedings was to cancel 
ap p e lla n ts ’ stock, dism issed th e ir  bill on th e  ground that 
th ey  w ere in  laches (case page 29).

In  1910 and  from  tim e  to  tim e since then  dividends 
w ere paid  on th e  new com m on stock  w ithou t regard to 
ap p e lla n ts ’ preferred  stock.

T h e  ap p e llan ts  a fte r th e  first d iv idend  on the new stock 
b ro u g h t an  ac tion  in  assum psit aga inst the  re sp o n d e n t  in
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the United S ta tes D istric t C o u rt for th e  W estern  D istric t 
of Pennsylvania (case page 250). T o  th e ir s ta te m e n t of 
claim, the respondent in  th is  case dem urred , and  th is  
demurrer, on appeal to  th e  U nited  S ta tes  C o u rt of Appeals, 
was sustained. T he responden t fu rth e r contends th a t  th e  
judgm ent of the  U nited  S ta tes  C o u rt estops th e  ap pe llan ts  
from obtaining relief in  th e  p resen t su it.

Certain phases of th e  case are  se t fo rth  m ore fully  in 
the following argum ent:

The learned Vice C hancellor dism issed th e  bill of 
complaint on the ground th a t  th e  appe llan ts  delayed too 
long before bringing th is  su it, so th e  su b jec t of laches 
occupies a large p a r t  of th is  brief, b u t  before laches can  be 
considered, i t  is necessary to  ta k e  up  th e  effect of th e  
respondent’s proceedings reducing its  stock  inasm uch as 
the appellants’ d u ty  to  bring  su it o r m ake objection  to  
those proceedings depends on th e  purpose an d  effect of th e  
proceedings them selves. W e will accordingly  argue th a t  
the effect of these proceedings w as to  cancel and  re tire  all 
old stock of assenting stockholders, b u t n o t in  anyw ise to  
affect non-assenting stock, and  in  th is  connection  consider 
a contention of the  respondent th a t  th e  appe llan ts  consented 
to the conversion of th e ir stock. W e will nex t tak e  up  th e  
question of laches and  seek to  show  th a t  a t  th e  tim e of 
the retirem ent, th e  appe llan ts  com m unicated  th e ir d issen t 
to the Company although th ey  d id n o t b ring  su it ; th a t  th ey  
had a t most a  very  doub tfu l cause of ac tion  m ttil th e  
payment of dividends on th e  com m on stock  in  1910\ a n d  
that thereupon they  ac ted  w ith  g rea t p rom ptness an d  hhye 
ever since continued to  urge th e ir  righ ts  b o th  in  C o u rt and  
out. The next po in t in  our a rg u m en t will be th a t  th e  
Company is estopped b y  its  conduc t from  alleging laches 
on the part of the appe llan ts; th a t  i t  lu lled th e  ap pe llan ts  
into a sense of security  and  allow ed th em  to  th in k  th a t  
t  eir stock was unquestioned b y  th e  C om pany. W e will 
then consider the  claim  of th e  C om pany  th a t  th e  appe llan ts  
are estopped by the ir conduct an d  th a t  th e  w hole sub ject 
is res ad judicata and conclude w ith  a brief consideration  of 
t  e appellants ground for relief an d  th e  ex ten t of relief to  
which they are entitled .
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ANALYSIS OF ARGUM ENTS.

I.

RESPONDENT’S PROCEEDINGS TO REDUCE ITS 
STOCK AND AMEND ITS CERTIFICATE OF 

INCORPORATION DID NOT CANCEL 
APPELLANTS’ STOCK.
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s tip u la tio n  in th e  certificate, and  th en  a t not
less th a n  p a r ..................................................................  17
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Section  29 m u st be for c a sh .................................... 19

G. R eorganization  w as a change in form  of capital
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b re a c h ...................................................   ^
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in a p p e lla n ts .................................................................
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III. APPELLANTS ARE NOT ESTOPPED.

A . Estoppel by ju d g m e n t.............................................. . . 36
B. Equitable es to p p e l.......... .. : ....................................... 37

IV. APPELLANTS SHOULD HAVE RELIEF.

A . Their con tract is enforceable in e q u i ty ........... ......... 39
B. A ppellants’ loss was re a l......... .................................... . 40
C. No proof of declaration  of d iv idends or of fraud

is necessary..................................................................... 42
D. R espondent’s suggestion of p a rtia l relief is

unsound............................................................................ 43
E. A ppellants are en titled  to  full accum ulated

d iv id e n d s .. . .......... ................................................. .. . .  44
F. Appellants are en titled  to  in te re st on d iv id en d s . . 46
G. Appellants are en titled  to  an  in junction  aga inst

fu ture b reach es............................................   46
H. This C ourt should render such ju d g m en t as th e

Court of C hancery  should have  g iv e n . . ...............47

I.

RESPONDENT’S PROCEEDINGS TO REDUCE ITS 
STOCK AND AMEND ITS CERTIFICATE OF 

INCORPORATION DID NOT CANCEL 
APPELLANTS’ STOCK.

A.

Appellants’ stock  certificates, a con tract  
changeable only by co n sen t o f both  parties.

The bill of com plain t alleges, and  th e  answ er ad m its  
that the respondent was inco rpo ra ted  in  1902, und er th e  
provisions of the A c t concern ing co rp o ra tio n s  (R evision of 

96). This act provided for p re ferred  stock  as follows:
Section 18 . “ E v ery  corporation  organized u n d er th is 

act s all have power to  create  tw o or m ore k inds of stock  
0 such classes w ith such designations, preferences and
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vo tin g  pow ers or restric tio n s or qualifications thereof as 
shall be s ta te d  and  expressed in  th e  certificate of incorpora­
tio n  o r in  an y  certificate of am endm en t thereof....Such 
preferred  stocks m ay, if desired ,be m ade sub jec t to  redemp­
tio n  a t  an y  tim e  a f te r  th ree  years from  th e  issue thereof at 
a  price n o t less th a n  par, an d  th e  holders thereof shall be 
en titled  to  receive, an d  th e  co rporation  shall be bound to 
p ay  thereon  d iv idends a t  such ra te s  an d  on such conditions 
as shall b e  s ta ted  in  th e  orig inal o r am ended  certificate of 
incorporation  n o t exceeding e ig h t per cen tum  per annum, 
payab le  q u arte rly , half-yearly , or yea rly ; and  such divi­
dends m ay  be m ade payab le  before an y  dividends shall be 
se t a p a r t  or paid  on th e  com m on stock  an d  such dividends 
m ay  be m ade cu m u la tiv e .”

T h e  certificate  of incorporation  p rior to  th e  amendment 
of 1908 (case page 201) provided in  su itab le  language for 
six per cen t, cum ulative  stock  w hich should be preferred 
b o th  as to  d iv idends an d  principal. T he appellants’ 
certificates (case page 128) se t fo rth  th e  preferences in 
w ords iden tical w ith  those of th e  certificate of incorporation.

“ B y th is  m ethod  of provid ing  for th e  issue of preferred 
stock , th ere  is a  co n tra c t n o t only betw een the  stockholders 
them selves under th e  o rganization  certificate, b u t a contract 
in  add itio n  betw een th e  stockho lder and  the company 
crea ted  b y  th e  certificate itself as to  all those matters 
w hich th e  s ta tu te  d irec ts  to  be expressly determ ined by the 
certificate. W hen th is  c o n tra c t is so issued under the 
s ta tu te , and  con tains th e  provisions as to  ra te  of dividend 
w hich th e  s ta tu te  expressly au thorizes th e  holder to receive 
an d  obliges th e  com pany  to  pay, a  d irec t obligation or 
co n tra c t betw een  th e  stockho lder and  th e  company as to 
th e  ra te  of d iv idend  is c rea ted  w hich canno t be altered 
w ith o u t his consen t, unless th e  rig h t to  do so has been 
expressly reserved .”

P ro n ic k  vs. S p ir i t s  D is tr ib u tin g  Co., 58 N. J. Eq., 97,100.

T h e  c o n tra c t u n d er consideration  differs in form thoug 
n o t in  ch a rac te r from  th e  o rd in ary  co n trac t in that its 
te rm s are  found  n o t in  one in s tru m en t, b u t  in the certificate 
of stock , certificate  of inco rpo ra tion  and  th e  statute.
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M eredith  vs. N . J .  Z in c  C o ., 55 N . J . E q ., 211, 218, 
56 N. J. Eq., 454.

A contract can be changed only b y  th e  consen t of bo th  
parties. This principle is e lem en ta l; i t  is th e  essence of a 
contract; it needs no au th o rities  to  su p p o rt it.

B.

Appellants did n o t co n sen t to  ch an ge a t  t im e  o f  
reorganization or su b seq u en tly .

The stockholders, including appe llan ts , were first 
informed of the reorganization  p lan  by  a  no tice of a  special 
meeting February  8, 1908 (case page 150), and  b y  a  circular 
accompanying said notice (case page 142). T he notice 
states th a t the m eeting will be held  for th e  purpose of acting  
upon the proposition to  reduce and  change th e  au thorized  
capital stock of 'the com pany, an d  to  issue and  deliver new 
stock, debentures and  cash to  th e  holders of th e  old stock  
in consideration of th e  surrender, re tirem en t and  cancella­
tion of their shares, and  for th e  purpose of am ending  th e  
certificate of incorporation  and  of m ak ing  app lica tion  of 
any surplus arising from  th e  re tirem en t an d  cancellation  of 
stock, and for the  purpose of au tho riz ing  and  em pow ering 
the committee nam ed in th e  accom panying circu lar to  tak e  
such action as they  m ay deem  proper.

The circular s ta te s  th a t  th e  board  of d irec to rs has 
approved the plan, sets fo rth  its  ad v a n ta g es  an d  sta tes , 

To insure the prom pt carry ing  o u t of th e  p lan  upon  th e  
approval by the  stockholders, it is necessary that 
assenting stock be put in trust pending action by 
the stockholders, and  for th is  purpose arrangem en ts 

ave been made w ith th e  G u aran tee  T ru st"  C om pany  of 
ew York to  ac t as depository  and  exchange agen t, and  to  

issue receipts for all such stock properly  endorsed in b lank  
and duly witnessed, as m ay  be delivered  to  it. Such 
receipts to carry all the  righ ts an d  privileges of th e  stock  
hey represent, except th e  vo tin g  power, w hich b y  th e  
eposit of the stock will be v ested  in a  vo ting  com m ittee 
onsisting of Messrs. E lb e rt H . G ary , C harles M iller,
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Alfred F . G oltra , George B. Leighton, E dw ard  Shearson 
and  R ichard  H . S w artw out o r a  m ajo rity  of them , who 
shall have pow er in  th e ir  d iscretion  to  determ ine the time, 
m anner and  m ethod  of carry ing  o u t th e  p lan  herein set 
fo rth , or abandon ing  th e  sam e if found im practicable by 
reason of th e  failure of th e  stockholders to  approve or 
otherw ise. T h e  deposit of stock  and  th e  issuance of the 
d ep o sita ry ’s receip t there fo r shall be full and  irrevocable 
power and  a u th o rity  to  vo te  said stock. -— —  —  — ”

T he stockho lders’ m eeting  w as ad jou rned  from time 
to  tim e un til Ju n e  12, 1908, w hen th e  p lan  was approved 
and  declared  effective by  ab o u t n in e ty  per cent, of the 
stockholders, ac tin g  th rough  th e  vo ting  com m ittee.

I t  will be noticed th a t  th e  stockholder in order to 
signify his approval of th e  p lan  irrevocably  deposited his 
stock  w ith  th e  tru s t  com pany. If he failed to  do so, he 
was coun ted  aga inst th e  p lan ; he w as n o t included in the 
tw o-th ird s of th e  o u ts tan d in g  stock  v o ting  in favor of it, 
w hich th e  s ta tu te  required  ( C orpora tion  A c t, Sections 21 
a n d  29 ) . M ere failure to  ac t on a s tockho lder’s part was 
positive d issen t. The appellants did not deposit
THEIR 102 SHARES OF STOCK, AND THEY DID NOT VOTE FOR 
THE REDUCTION OR AMENDMENT, OR SIGN THE ASSENT 
ATTACHED TO THE CERTIFICATE OF AMENDMENT, AND 
THEREFORE, THEY DID NOT CONSENT TO THE CHANGE 
IN THEIR CONTRACT.

T he appe llan ts , however, did  n o t rest solely on this 
negative action . On th e ir  behalf, M r. T hom as C. Lazear 
w rote th e  secre tary  of th e  responden t com pany, April 6, 
1908, arid while th e  approval of th e  p lan  by  the stock­
holders was still pending (case page 175), th a t  his co-execu­
to rs  “ h esita te  as to  th e  102 shares belonging to  the estate 
of Alice C. L azear, deceased. View ing th e  m a tte r as they 
do, th ey  d o u b t th e ir  power and  th e  adv isab ility  of making 
th e  exchange con tem pla ted  b y  th e  p lan  proposed, a t least 
w ith o u t th e  app roval of th e  O rp h an s’ C ourt.” The 
secretary , M r. P a tte rso n , replied, A pril 23, 1908 (case page 
179), “ R egard ing  th e  102 shares for w hich you are executor,
I can  app recia te  y ou r position  in th is, and  while the 
com m ittee  hav ing  th e  p lan  in  charge w ould be very glad
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indeed to  have the  stock come in, th ey  will u n d erstan d  if 
it does not the reason for i t .” M r. P a tte rso n  again  w rote 
Mr. Lazear, October 7 , 1908 (case page 231), no ting  “ th a t  
the 102 shares of old - preferred  stock  belonging to  the  
estate of which you are one of th e  executors is still o u t­
standing.”

I t  so happened, however, th a t  M r. T hom as C. Lazear, 
one of the appellants, was the  ind iv idual ow ner of 71 shares 
of preferred stock, and  th a t  he deposited  th is  stock  under 
the reorganization p lan . R esponden t’s counsel in the  
Court below urged th a t  th is deposit of M r. L azear’s personal 
stock operated as an  explicit consent to  th e  conversion of 
the 102 shares in question. R esp o n d en t’s counsel also 
put in evidence the will of Alice C. L azear (case page 272), 
and sought to  show by  it  th a t  M r. T hom as C. L azear as 
the life beneficiary under the  will h ad  th e  abso lu te disposi­
tion of the estate, including th e  stock  in question , and  th a t  
the stock was owned by  him  ind iv idually  and  n o t by  
appellants as executors.

Respondent, however, m ade th e  co n tra c t in  question  
with and issued the  certificates to  th e  ap p e llan ts  as execu­
tors, and not to  appe llan ts’ te s ta trix , M rs. Lazear. T heir 
title is derived d irectly  from  th e  responden t and  n o t from  
their testatrix . She did no t own th is  stock  a t  her death . 
It was acquired d irectly  by  appe llan ts  in exchange for stock  
of another com pany which w as m erged in th e  responden t 
company. R espondent has recognized th e  executors for 
years as the owners of th is  stock  and  has paid  div idends 
to them thereon. W e insist th a t  i t  is too late for 
RESPONDENT TO ATTACK APPELLANTS’ TITLE, an d  th a t  
respondent is clearly estopped by  its  solem n certificate and  
by its action in the p ast from  claim ing in th is  su it th a t  
Thomas C. Lazear individually  is th e  ow ner of th is  stock, 
and th a t appellants as executors are n o t th e  owners.

On referring to  the  will of M rs. Lazear, i t  will be 
o served th a t Thom as C. L azear d id n o t have th e  rig h t of 

isposition of the estate . H e is m erely th e  life ten an t. 
°  executors is given th e  power and  d u ty  of m aking 

an c anging investm ents, and  on th e  d ea th  of M r. Lazear,
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th e  en tire  e s ta te  is given to  te s ta tr ix ’s daugh ter, Anna L. 
O rr, and  to  her son, th e  appe llan t, Jesse T . Lazear.

F u rth e r , we can n o t concede th a t  M r. L azear’s consent 
clearly  given in his ind iv idual capacity  could b ind him and 
his co-appellan t as executors. T h e  rule th a t  an  action in 
one cap ac ity  will n o t b ind  th e  ac to r in an o th er capacity is 
recognized in  th is  S ta te  in th e  case of S ip  vs. Lawback, 
17 N . J . L. 442, w here i t  w as held th a t  a  deed by  a widow 
as ad m in is tra trix  of her h u sb an d ’s es ta te , did  no t bar her 
dower.

T e s ta tr ix  w as a  residen t of P ennsylvania, and her 
es ta te  is adm in istered  in th a t  ju risd iction , so th a t the 
powers of her executors are  defined b y  th e  laws of Pennsyl­
van ia . I t  is th ere  held w hen executors, a fte r the  payment 
of d eb ts , co n tinue  to  hold th e  assets of th e  e sta te  and to 
p ay  th e  incom e thereof' to  th e  beneficiaries, th a t  they 
becom e in fac t tru stees , and  th a t  th ey  m u st all join in an 
in s tru m en t in  order to  b ind  th e  esta te . T h e  action of one 
alone is n o t sufficient.

D e H a ven  vs. W il l ia m s ,  80 Pa. 480.

I n  re B o h len ’s  E s ta te , 75 Pa. 304.

B u t even if M r. T hom as C. L azear’s individual acts 
could b ind  appe llan ts , still his deposit of 71 shares could 
no t affect th e  stock  in question . The issue is not
WHETHER APPELLANTS APPROVED OR DISAPPROVED IN 
GENERAL OF THE REORGANIZATION OF THE COMPANY AND 
THE REDUCTION OF ITS CAPITAL; IT IS WHETHER THEY 
CONSENTED TO THE CONVERSION OF THE 102 SHARES ON 
WHICH THEY ARE SUING AND TO THE ALTERATION OF THAT 
VERY CONTRACT EVIDENCED BY THEIR CERTIFICATES. Mr. 
L azear’s deposit of his own stock  m ay  possibly be con­
stru ed  as an  app roval in general of reducing the respon­
d e n t’s cap ita l, b u t . i t  can n o t be construed  as a  consent to 
th e  conversion of th e  102 shares.

T he ap p e llan ts  hav ing  declined to  deposit their stock 
under th e  reorganiza tion  schem e and  having expressly 
notified th e  re sp o n d en t’s secretary  th a t  th ey  doubted their 
pow er and  th e  adv isab ility  of giving up  their stock, n° 
fu rth e r ac tion  on th e ir  p a r t  w as necessary or proper,
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because they  had  no reason to  suspect th a t  th e  respondent 
did not consider th e ir  s to ck  as valid  and  o u tstand ing , 
until the paym ent of th e  d iv idend  on th e  com m on stock, 
M ay 14, 1910 (case page 126). M r. T hom as C. L azear 
then wrote M r. P atterson , secretary , Ju n e  4 , 1910 (case 
page 233), asking for d iv idends on th is  stock. T h is  was 
the beginning of a  correspondence w hich lasted  un til 
November. In  none of th e  le tte rs  w ritten  during  th is 
period by M r. P atte rso n  as secretary , or M r. P am  as general 
counsel of the respondent, is th ere  an y  suggestion th a t  th is 
stock is no t ou tstan d in g  or th a t  th e  app e llan ts  are no t 
entitled to  th e ir dividends.

This correspondence d id n o t secure definite results, 
and therefore the  appe llan ts  began an  action  a t  law  in th e  
United S tates D istric t C o u rt for th e  W estern  D is tric t of 
Pennsylvania, April 8, 1911, for th e ir  accum ulated  d iv i­
dends (case page 250). T h a t  su it w as d iscontinued A pril 
19, 1913 (case page 269), an d  th e  p resen t su it begun 
shortly thereafter.

No consent to  th e  conversion of ap p e llan ts’ stocks, 
express or implied, can be found in th is  case.

C.

Conversion w ith o u t co n sen t n o t au thorized  by  
contract.

Respondent m ain tains th a t  as th e  corporation  ac t 
enters into the stockholder’s co n trac t, and  as th a t  ac t 
contains provision for am ending th e  certificate of incorpora­
tion and reducing the  cap ita l, therefore, appe llan ts  b y  th e ir 
very contract, assented from  th e  beginning to  th e  changes 
in it which respondent claim s were m ade in  1908. O bvious- 
y> if respondent is co rrec t in  th is  conten tion , preferred 

stock is a very precarious in v estm en t. I t  is a  pseudo 
contract, which binds one p a r ty  and  n o t th e  o ther. I t  is a  
so emn promise which m ay be used to  o b ta in  m oney from  
investors and which m ay th en  be broken  b y  th e  com pany 

W1 ■ The Vice C hancellor declined to  approve th is  
^n ten tion  of the respondent, and  held th a t  i t  w as unneces- 
ary to decide w hether th e  co rpo ra tion  a c t au tho rized
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responden t to  cancel ap p e llan ts’ stock  in  the  manner 
a ttem p ted .

R esponden t relies on Sections 27 and  29 of th e  corpora­
tion  ac t.

S ection  2 7 . “ E very  corporation  organized under this 
a c t m ay  change th e  n a tu re  of its  business, change its name, 
increase its  cap ita l stock, decrease its  cap ita l stock, change 
the  p ar value of th e  shares of its  cap ita l stock, change the 
location  of its  principal office in th is  S ta te , extend its 
corporate  existence, change its  com m on stock  in to  one or 
m ore classes of preferred  stock, create one or more classes 
of preferred  stock, and  m ake such o th e r amendments, 
change or a lte ra tio n  as m ay  be desired in m anner following:”

T h e  clause “ change its  com m on stock  in to  one or 
m ore classes of p referred  s to c k ” was inserted  by  supplement 
P. L. 1908, 127. T h is  supp lem ent contained  the  provision 
th a t  i t  should n o t be construed  to  a lte r Section 18, which is 
the  section re la ting  to  th e  issuance of preferred stock. It 
will be noticed th a t  while Section  27 as am ended expressly 
provides for th e  conversion of com m on stock  in to  preferred 
stock, i t  does n o t p rovide for th e  conversion of preferred 
stock  in to  com m on stock  as responden t m aintains was 
done in th e  case a t  bar.

S ection  2 9 . “ T he decrease of cap ita l stock may be 
effected b y  re tiring  or reducing any  class of th e  stock or by 
draw ing th e  necessary num ber of shares by  lo t for retire­
m en t or b y  th e  su rrender b y  every  shareholder of his shares 
and  th e  issue to  him  in lieu thereof of a  decreased number 
of shares or by  th e  purchase a t  no t above par, of certain 
shares for re tirem en t or b y  re tiring  shares owned by the 
corporation  or by  reducing  th e  p ar value of shares.

T h e  foregoing section should be read  in connection 
w ith  Section 18, re la ting  to  th e  issuance of stock, and 
especially th a t  clause th a t  “ such preferred stocks may, if 
desired, be m ade sub jec t to  redem ption  a t  any  time after 
th ree  years from  th e  issue thereof a t  a  price no t less than 
p a r ;” also in  connection  w ith  supp lem ent P . L. 1902, page 
217, w hich provides th a t  co rporations under certain condi­
tions “ m ay  w ith  th e  consent of th e  ho lder of any sue 
pref erred  sto ck  redeem  and  re tire  th e  preferred stock o
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such holder ou t of bonds or o u t of th e  proceeds of bonds of 
the corporation.”

D.

Provision th a t  on e  party m ay a lter  con tract  
strictly construed.

The courts of th is S ta te  have alw ays construed  m ost 
strictly clauses in a co n trac t w hich are alleged to  give one 
of the parties the power to  a lte r th e  co n trac t w ith o u t the  
consent of the  o ther.

Several cases of th is  k ind have arisen from  benefit 
certificates of fra ternal associations. T h e  prospective 
certificate holder m akes form al applica tion  for m em bership 
in the association and  for th e  benefit certificate and  agrees 
to be bound by the  by-law s th en  in force o r th e rea fte r 
adopted. Our courts have alw ays held th a t  "T h ese  
benefit certificates like o th er co n trac ts  confer a  vested  
interest upon the m em ber w hich m ay  no t be im paired  by  
a subsequent am endm ent even though  th e  pow er to  am end 
be reserved in general te rm s.”

O 'N eil vs. L eg ion  o f  H on or, 70 N . J . L., 410, 421. 

Sautter vs. S u p rem e Conclave, 76 N . J . L., 763. 

Coghlan vs. H ep ta so p h s, 86 N . J . L., 41 .

This question m ust be decided b y  th e  law  of New 
Jersey and cases in o ther ju risd ictions are  of little  value. 
But it m ay be w orth  while to  consider th e  N ew  Y ork  
eading case on the power of a  corporation  to  a lte r a  stock- 
o der s contract under a  reserved general pow er to  a m e n d :

K en t vs. Q uicksilver M in in g  C o m p a n y , 78 N . Y ., 159.

The M ining C om pany had  pow er u nder its  ch a rte r to  
ma e an<̂  am end by-law s and  to  issue stock  certificates in 
such form as the by-law s m igh t prescribe. A t first only 
common stock was issued. L ate r, preferred  stock  w as 
create and afterw ards the  by-law s were am ended  so th a t  
common stock m ight be exchanged for preferred stock  and  

Pu^ a i ̂ ^ k h o ld e r s  again on a p arity . Such exchange 
° r 1 en ^  the court w hich took  th e  view  th a t  the
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reservation  of th e  general rig h t to  am end th e  by-laws did 
n o t au thorize such an  am endm en t as w ould im pair rights 
w hich h ad  vested  under th e  by-law s.

Folger, J ., a t  page 182: “ T here  is a  power in 
th is  ch a rte r to  a lter, am end, add  to  or repeal, at 
pleasure, by-law s before m ade. I t  is argued from 
th is  th a t  i t  w as in  th e  pow er of th e  corporate body, 
in due form  and  m anner, to  a lte r  th e  by-law  which had 
fixed th e  am o u n t of th e  cap ita l stock  and  the number 
and  re la tive value of th e  shares thereof. T he power 
to  m ake by-law s is to  m ake such as are  no t inconsistent 
w ith  th e  co n stitu tio n  and  th e  law ; and  the  power to 
a lte r has th e  sam e lim it, so th a t  no a lte ra tio n  could be 
m ade w hich would infringe a  rig h t a lready  given and 
secured b y  th e  co n tra c t of th e  corporation. Nor 
w as th e  pow er to  alter, to  th e  ex ten t of affecting the 
con trac ted  re la tive value of a  share, reserved when 
th e  share w as sold to  th e  stockholder, so as to enter 
in to  and  form  a  p a r t  of th e  co n trac t. An alteration 
is a  pro  ta n to  repeal; b u t  no p riv a te  corporation can 
repeal a  by-law  so as to  im pair righ ts  w hich have been 
given and  becom e vested  b y  v irtu e  of the by-law 
afte rw ards repealed. All by-law s m u st be reasonable 
and  consisten t w ith  th e  general principles of the laws 
of th e  land, w hich are  to  be determ ined  by  the courts, 
w hen a  case is p roperly  before them  ( The Master, 
etc., vs. G reen, 1 Ld. R aym ., 113). A  by-law may 
regu la te  or m odify th e  constitu tion  of a  corporation, 
b u t  can n o t a lte r i t  {R ex  vs . C u tbu sh , 4 Burr., 2204; 
R . W . Co. vs. A lle r to n , 18 W all., 233). T he alteration 
of a  by-law  is b u t  th e  m aking  of ano ther upon the 
sam e m atte r. If th e  first m u st be reasonable and in 
accord w ith  principles of law, so m ust th a t  which alters 
it. If th en  th e  pow er is reserved to  alter, amend or 
repeal, and  th a t  reservation  en ters  in to  a contract, the 
pow er reserved is to  pass reasonable by-laws, agreeable 
to  law. B u t a  by-law  th a t  will d is tu rb  a vested right 
is n o t such; see G ra y  vs. P o r tla n d  B a n k  (3 Mass., 363, 
G ran t on  C orps., 91). A nd i t  differs no t when the 
pow er to  m ake and  a lte r by-law s is expressly given to
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a m ajority  of th e  stockholders, and  th a t  th e  obnoxious 
ordinance is passed in due form .”

Z abrisk ie  vs. H acken sack , etc., Co., 18 N . J . E q ., 179, 
19$.£ Zabriskie, C., considered th e  pow er reserved to  th e  
legislature to  am end the  com pany’s ch a rte r and  th u s  to  
alter the contract betw een th e  S ta te  and  th e  corporation . 
“ Again, the power of th e  legislature h as its  lim its. I t  can 
repeal or suspend the  c h a r te r ; i t  can  a lte r o r m odify i t ; i t  
can take away the c h a r te r ; b u t i t  canno t im pose a new one, 
and oblige the stockholders to  accep t it. I t  can  a lte r or 
modify the old o n e ; b u t power to  a lte r o r m odify any th in g  
can never be held to  im ply  a  pow er to  su b s titu te  a  th ing  
entirely different. I t  is no t th e  m eaning of th e  w ords in 
their usually received sense. Pow er to  a lte r a  m ansion- 
house would never be construed  to  m ean a  pow er to  te a r  
down all bu t the back  k itchen  and  fro n t piazza, and  build  
one three timers as large in  its  place. In  an y th in g  altered , 
something m ust be preserved to  keep up  its  id en tity ; and  
a m atter of the sam e kind, w holly or chiefly new, su b stitu ted  
for another, is no t an  a lte ra tio n ; i t  is a  change.”

There are several New  Jersey  cases dealing w ith  
attem pts by corporations to  deprive preferred  stockholders 
of their rights by consolidations and  o th er m eans.

Pronick vs. S p ir i ts  D is tr ib u tin g  C o ., 58 N . J ., E q ., 97. 
Preferred stock had been issued u nder P. L. 1889, page 412, 
which is similar to  Section 18 of th e  A ct of 1896. T he 
company sought to  reduce th e  ra te  of d iv idend  b y  an  
amendment of its  certificate of incorporation , and  th is  
court by injunction forbade such a lte ra tio n  in  th e  con trac t.

Emery, V. C .: “ These provisions as to  am end­
ments are, under our decisions, to  be regarded as 
incorporated in to  the  original certificates of co rpora­
tions subsequently organized and  are  relied on b y  the  
company as authorizing th e  am endm en ts now proposed, 
n my judgm ent these general powers of am endm en t of 

t  e certificate, which originally  fixed th e  re la tion  
etween the stockholders in te r  sese, do n o t confer th e  

power of altering th e  previous co n tra c t of th e  com pany 
i self with the stockholders, as to  th e  ra te  of d iv idend
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w hich w as created  b y  a  stock  certificate, or contract 
of th e  com pany w hich w as required  b y  th e  sta tu te  to 
express th is  ra te  of d iv idend, and  w hich reserved no 
pow er in  th e  com pany to  change. Such alteration 
would im pair th e  obligation  of the  co n tra c t created by 
th e  stock  certificate issued under the  company’s 
c h a rte r.”

W illco x  vs. T ren ton  P o tte r ie s  Co., 64 N . J . Eq., 173.

H ere th e  am endm ent a lte rin g  th e  com pany’s preferred 
stock  expressly excepted non-assen ting  stock, and  the court 
so d istinguished th is  case from  th e  preceding one.

S tevens, V. C .: “ B u t  th a t  case differs from the 
p resen t one in th is  v ita l p articu la r. T here it was 
sought b y  an  am ended certificate to  reduce the divi­
dend on all th e  preferred  stock  aga inst the will of 
non-assenting  stockholders. H ere bo th  the amend­
m en t and  th e  agreem ent in  explicit language provide 
th a t  th e  proposed change shall operate  only upon those 
who consent, consequently  th e  co n trac t of the com­
p la in an t, W illcox, contained  in his stock certificate 
rem ains unchanged .”

B e lin g  vs. A m e r ic a n  Tobacco Co., 72 N . J . Eq., 32.

D a n a  vs. A m e r ic a n  Tobacco Co., 72 N . J . Eq., 44; 73 
N . J . E q ., 736.

T hese cases considered th e  m erger of three tobacco 
com panies. B y th e  p lan  of m erger preferred stockholders 
of one of the  old com panies were offered bonds of the new 
com pany  w hich w ould yield th e  sam e incom e as the pre­
ferred  stock, and  w hich would have a greater par value. 
A fter th e  m erger w as com pleted, com plainants who were 
such preferred stockholders b ro u g h t su it to  dissolve it. 
T h is  relief w as denied. D efendan t offered to  pay, however, 
th e  value of th e  preferred stock  and  all dividends there­
a fte r to  accrue.

P itney , V. C .: “ T h e  only o ther decree than that 
offered b y  th e  defendan t w hich I have been able to 
conceive can be p roperly  m ade in favor of the complain­
a n t  in th is  cause is a  decree for th e  paym ent quarterly
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of the eight per cent, d iv idend on th e  am o u n t of th e  
stock from the d ate  of the  last paym en t up  to  th e  te rm in ­
ation of the ch arter of th e  old com pany, and  th e  p ay ­
m ent of the par value of th e  stock  a t  th a t  tim e .”

I t  appears from the  foregoing cases th a t  a  sto ck ­
holder’s contract cannot be a ltered  by  an  am endm en t of 
the certificate of incorporation  or by-law s or by  a  m erger 
with other companies. W e su b m it th a t  th e  provisions of 
the sta tu te  as to  reducing cap ita l should  be in te rp re ted  in 
the same spirit for the  pro tection  of preferred stock.

E.

Corporation A ct, S ection  18, forb ids com pulsory  
retirement of preferred stock , except by express 
stipulation in th e  certificate, and th en  a t n o t less  
than par.

Preferred stock as originally provided for in our law 
was regarded as a m eans of ob tain ing  tem p o ra ry  cap ita l, 
and was always subject to  redem ption a t  a  tim e fixed w hen it  
was issued. C orporation  A c t  (revision of 1875) S ection  2 5 , 
declared th a t preferred stock “ shall be sub jec t to  redem p­
tion a t par, a t a fixed tim e to  be expressed in th e  certificate 
therefor.” This was am ended P. L. 1889, page 412, to  read 
‘may be made subject to  re d em p tio n ” instead  of “ shall be 

subject.” T his optional feature  w as carried  in to  the  
revision of 1896, which provided, Section 18, “ and  such 
preferred stocks m ay, if desired, be m ade sub jec t to  
redemption a t no t less th an  p ar a t  a  fixed tim e and  price 
to be expressed in the  certificate thereo f.” T h is  phrase 
was amended P. L. 1901, page 245, to  read  “ such preferred 
stocks may, if desired, be m ade sub jec t to  redem ption  a t  
any time after three years from  th e  issue thereof a t  a  price 
not less than  par ;” and Section 8 of th e  revision of 1896 
directed th a t the certificate of incorporation  should set 
forth ‘ a description of the  different classes of stock, if 
there be more than  one class created  by  th e  certificate, w ith  
the terms on which preferred stock  shall be c rea ted .”

It is the clear purpose of these provisions of th e  
statute th a t a corporation, if i t  desires to  re ta in  th e  righ t
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to  redeem  preferred stock, shall reserve th a t  right in the 
certificate of incorporation , an d  th a t  th e  righ t of redemption 
shall be fu rth e r lim ited  to  a  price n o t less th an  par. The 
app lica tion  of th e  m axim  expressio  u n iu s  est exclusio 
a lte r iu s  com pels th e  construc tion  th a t  preferred stock 
can n o t be re tired  ¿ga inst th e  will of th e  holder, unless such 
a  rig h t is reserved in th e  certificate of incorporation, and 
also th e  conclusion th a t  such re tirem en t cannot be at less 
th a n  par. T h is in te rp re ta tio n  is harm onious with Section 
29 , w hich provides in  general te rm s for the  retirem ent of 
stock. T h is  section poin ts th e  w ay under which stock may 
be re tired  if th e  rig h t to  re tire  is reserved as provided in 
Section 18, and  it  should be lim ited  in  its  operation as to 
preferred  stock  to  cases w here th e  rig h t to  retire has been 
reserved.

A no ther ca rd inal rule of construction  is th a t effect 
is to  be given to  every  clause and  sentence of a statute. 
J a m e s  vs. D u B o is , 16 N . J . L. 285.

C learly  if preferred stock  can be redeem ed or retired, 
as responden t contends, w hether or n o t i t  was made subject 
to  re tirem en t w hen issued, th en  th e  provision in Section 18 
above quo ted  is n u g a to ry  and  w ith o u t effect.

In neither the respondent’s certificate of
INCORPORATION NOR THE APPELLANTS’ CERTIFICATES WAS
the right to redeem this stock reserved. Further­
m ore, th e  a ttem p ted  redem ption  w as a t  less than par. 
U nder th e  reorganization  schem e, T w en ty  Dollars ($20.00) 
in  debentures, T h ree  D ollars ($3 .00) in cash and Seventy- 
seven D ollars ($77.00) in com m on stock was offered for 
One H un d red  D ollars ($100.00) of old preferred stock. 
On th is  stock  there  had  th en  accum ulated  dividends of 
approx im ate ly  tw en ty  per cen t, and  the  debentures were 
in tended  to  equal and  be in satisfaction  of these accumulated 
d iv idends (case page 143), so th a t  th e  preferred stockholder 
w as only offered for One H undred  D ollars ($100.00) par 
value of preferred stock, T hree D ollars ($3.00) in cash, and 
Seventy-seven D ollars ($77.00) in com m on stock. But
even if th e  com m on stock  had  m ade up an even One

H un d red  D ollars ($100.00), we contend th a t th a t could 
n o t be considered redem ption  a t  par. P ar is expressed in
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terms of lawful money and can be satisfied only by money 
and not by personal property of doubtful value.

F.

Compulsory retirem en t of preferred stock  under  
Section 29 m u st be for cash .

Section 29  provides for the decrease of capital “by 
retiring or reducing any class of the stock, or by drawing 
the necessary number of shares by lot for retirement, or by 
the surrender by every shareholder of his shares and the 
issue to him in lieu thereof of a decreased number of shares, 
or by the purchase at not above par of certain shares for 
retirement, or by retiring shares owned by the corporation, 
or by reducing the par value of shares.”

The provision for reducing capital is thus stated in the; 
most general terms and without restriction of any kind. 
It is obvious, however, that the actual application of this 
section is restricted by the general principles of right 
dealing and is affected by the circumstances in each case. 
Consider for example the reduction of the par value of 
shares. If a corporation has only one class of stock; and 
the par value is reduced, the relations of the shareholders 
inter sese and their interest in the company and its earnings 
remain unchanged, and no objection can be made to the 
proceeding. But if a company has both preferred and 
common stock, to reduce by half the par value of all shares 
would (if no surplus resulted from the operation) take from 
the preferred stockholders half of their profits and give 
them to the common stockholders. This cannot have 
been the intent of the legislature, and we may say without 
hesitation that such a reduction of stock is not authorized 
by this section.

The decrease of capital by the surrender of shares and 
t e issue in lieu thereof of a decreased number of shares, 
is limited by considerations similar to those applying to a 
re uction of the par value of shares, for the effect of taking 
rom a holder 100 shares of the par value of One Hundred 
.° ars eacb, and issuing to him 50 shares of the par value 

ne Hundred Dollars is the same as reducing the value
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of 100 shares to Fifty Dollars each. This clause must be 
further limited by the implied intention of the legislature 
that the decreased number of shares must be of the same 
class as those surrendered. Compulsory surrender of
100 SHARES OF PREFERRED STOCK AND THE ISSUE IN LIEU 
THEREOF OF 50 SHARES OF COMMON STOCK IS NOT ONLY 
IN EFFECT A REDUCTION OF CAPITAL, BUT IS A CHANGE IN 
THE NATURE OF THE CAPITAL REMAINING OUTSTANDING 
FOR WHICH NO COLOR OF AUTHORITY CAN BE FOUND.

The above examples illustrate our contention that the 
reduction of stock is limited and governed by principles of 
law not expressed in Section 29. The respondent’s re­
organization does not show on its face under what clause 
of the section the reduction was attempted, but the respon­
dent now contends, if we understand its contention 
correctly, that the reduction was under the first clause, 
namely, by retiring or reducing any class of the stock. 
Reduction of preferred stock under that clause we insist 
must be accompanied by the payment to the holders of 
the par value of their stock in lawful money. The statute 
does not set forth whether anything must be paid to the 
holders of the shares retired, but it would be an absurdity 
to contend that the legislature intended that' the holders 
of preferred stock might be compelled to give up their 
shares and receive nothing at all in exchange. This 
absurdity is only slightly diminished if the holders must be 
satisfied with any trivial sum which the majority is willing 
to give them, and it matters not that the securities offered 
the preferred stockholders express on their face a large 
value if in fact that value is fictitious.

By the supplement of 1902, preferred stock can be 
retired for bonds only with the consent of each holder. 
A la b a m a  C. C. &  I .  Co. vs. B a ltim o re  T ru st Co., 197 Fed. 
347. We submit that it would be a remarkable
CONSTRUCTION OF THE LAW OF THE STATE THAT PR EFER R ED  

STOCKHOLDERS CANNOT BE FORCED TO TAKE BONDS, THE 
HIGHEST TYPE OF CORPORATION SECURITIES, BUT CAN BE 
FORCED TO TAKE UNSECURED DEBENTURES AND COMMON 
STOCK IN EXCHANGE FOR THEIR PREFERRED STOCK.

The reduction of capital stock was considered in 
B ergen  vs. U. S . S tee l C orpora tion , 63 N. J. Eq., 809. There



the Steel Corporation planned to retire two million shares 
of its preferred stock and to issue bonds in the same amount. 
There was no attempt to compel any stockholder to give up 
his stock or to take bonds. The acceptance of the com­
pany’s offer was optional to each stockholder. One of the 
preferred stockholders sought to enjoin this action on the 
ground that the creation of this large bonded debt which 
would be preferred to his stock, would decrease the value 
of his stock. The court took the view that this was a 
proper method of decreasing stock under that clause of 
Section 29, which authorizes “ the purchase at not above 
par of certain shares for retirement.”

Van Sickle, J., at page 820, considering the effect of 
this section, said:

“The first two methods provided for retiring 
the stock are compulsory, and if the company had 
cash assets to retire in those methods, the further 
provision for retirement by purchase would be unneces 
-eary. The inference is that the draftsman of the 29th 
section intended to bestow the power to purchase on 
credit, cash assets not being in hand.”

It is clear from the foregoing quotation, and also from 
the whole case that the Court of Errors and Appeals 
understood that preferred stock could be compulsorily 
retired only for cash.

If preferred stock is retired for cash, the relations 
between the holder and the company are terminated. But 
if preferred stock is retired for debentures and common 
stock, the relations between the parties continue in another 
form. The former preferred stockholder acquires new 
rights and obligations arising from the contracts represented 
by the debentures and the common stock.

Although stock may be held under our statute subject 
to retirement by the company, it would be a strained 
CONSTRUCTION OF THE LAW THAT THE COMPANY COULD 
NOT ONLY CANCEL THE EXISTING CONTRACT BUT COULD 
MAKE AN ENTIRELY NEW CONTRACT FOR THE STOCKHOLDER 
AND WITH HIM AND WITHOUT HIS CONSENT.
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G.

R eorgan ization  w as a  ch an ge in form  of capital 
rath er th a n  a  red u ctio n .

The evident purpose of Section 29—and the only 
purpose—is to provide for the reduction of stock. Under 
respondent’s reorganization plan, Seventy-seven Dollars 
($77.00) in common stock was issuable for One Hundred 
Dollars ($100.00) old preferred stock. Hence there was 
proposed a reduction of twenty-three per cent.; as to 
SEVENTY-SEVEN PER CENT., THERE WAS NO REDUCTION OF 
CAPITAL, BUT A CONVERSION OF PREFERRED INTO COMMON 
STOCK, A CANCELLATION OF ALL PREFERENCES. No hint 
of power to make such a change appears in this section, or 
elsewhere in the act.

The compulsory change of preferred stock into common 
is not only repugnant to general principles of equity, but 
is impliedly forbidden by Section 27 of the Corporation 
Act, as amended by P. L. 1908, page 127. This section 
enumerates the changes which a corporation can make in 
its charter, and among others “ change its common stock 
into one or more classes of preferred stock.” The power 
to change preferred into common does not appear.

We submit, for the reasons above stated, that the 
respondent’s proceedings to change and reduce its stock 
did not and could not cancel appellants’ stock.

11. LACHES.

The learned Vice Chancellor dismissed the appellants 
bill on the ground of laches. He held that to declare that 
the reorganization did not .cancel complainant’s stock 
“ would be to declare it unwarranted in point of law, and 
so among other things, to throw doubt over the validity 
of the three millions of debentures issued on the fac? of it, 
to carry it into effect. The complainant had ample notice 
of the scheme and ample opportunity to be heard in 
opposition to it. Under these circumstances, it seems to 
me that the attack upon it, indirect though it be, comes too
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late. It is not an attack upon the right to retire, but only 
upon the mode in which it has been exercised. To such 
an attack, delay is fatal.”

We respectfully join issue on _ this reasoning and 
conclusion of the court below. We will seek to show that 
appellants’ stock can be sustained and enforced without 
declaring the reorganization unwarranted in law; that the 
court can so frame its decree as not to cast doubt on the 
debentures; that the appellants have been diligent and not 
slothful and finally that the respondent is estopped from 
alleging laches in appellants.

The question of laches does not arise if the proceedings 
of 1908 effectually cancelled appellants’ stock. We ,
THEREFORE, NOW ASSUME THAT THE APPELLANTS’ STOCK 
WAS NOT LAWFULLY RETIRED.

A.

The decrease of cap ita l viewed as a  purchase of 
shares for retirem ent w as valid .

The reorganization papers do not refer to any part o*f 
the corporation act, or state under which clause of Section 
29 the reduction of stock was made. Whether or not 
THESE PAPERS ON THEIR FACE PURPORT TO RETIRE DIS­
SENTING STOCK IS A QUESTION OF INTERPRETATION. If 
respondent by this plan sought compulsorily to retire 
dissenting stock, the attempt was without sanction of law 
and was invalid for the reasons stated in Part I. of this 
brief. But if the reorganization was a reduction of stock 

y the purchase of certain shares for retirement,” it was
entirely legal and proper, and did not affect dissenting 
stock. s

Any action should be interpreted in such a way that 
|t is proper and legal if that construction can reasonably 
6 l̂ven f°r illegal, improper actions ajre never presumed.

P itn ey vs. B o lton , 45 N. J. Equity 639.

The respondent’s certificate of reduction and amend-
is xhibit D 32 (case page 186), and the important
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parts of it from which its purpose and effect must be drawn 
are the resolutions of the directors (case page 200), and 
of the stockholders (case page 204).

The directors resolved that it was “advisable to 
decrease the authorized capital stock of this corporation 
from Thirty-seven Million, Six Hundred and Fifty Thou­
sand Dollars----------- ($37,650,000) to Seventeen Million,
One Hundred Eighty-four Thousand Dollars ($17,184,000) 
divided into 171,840 shares of the par value of One Hundred 
Dollars each, all of one class and kind without distinction 
or preference between any of such shares; and to accomplish 
such reduction by calling in for cancellation and retirement, 
the present outstanding preferred stock, and issuing and 
delivering and paying to and for each share of such preferred 
stock so surrendered, cancelled and retired'' $77 new stock, 
$20 debentures and $3 cash, etc. And the directors 
further resolved that it was “ advisable to decrease and
change the authorized capital stock, — ;-------and for
that purpose that Article IV. of the Certificate of Incor­
poration —-----— be amended so as to read as follows:
IV. The total authorized capital stock of the corporation 
is $17,184,000, divided into 171,840 shares of the par value 
of $100 each.”

The stockholders resolved that the authorized capital 
be reduced to Seventeen Million, One Hundred Eighty- 
four Thousand Dollars ($17,184,000); that the capital be 
changed from preferred and common stock to an issue of 
stock all of one class and kind; “ that such reduction and 
change in the capital stock of this company be effected by 
the retirement, surrender and cancellation of the present 
outstanding preferred stock and the present outstanding 
common stock;” that Article IV. of the Certificate of Incor­
poration be amended as above mentioned. They lastly 
resolved “ that there be issued and delivered to the holders 
of the present outstanding preferred stock “j
consideration of and upon the surrender and retirement and 
cancellation of the shares of preferred stock, including a 
rights to the accumulated dividends thereon, Seventy 
seven Dollars ($77.00) new stock, Twenty Dollars ($20.00) 
debentures, and Three Dollars ($3.00) cash for each share 
of preferred stock.
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The desire and hope of the company to retire all its 
preferred stock is apparent. But it is not clear that the 
company considered that the mere adoption of the resolu­
tions and filing of the certificate accomplished such retire­
ment.

The directors proposed two means for retiring the 
stock: (1) by calling in the outstanding stock and issuing 
and paying new securities and cash for each share surren­
dered, (2) by amending the certificate of incorporation so 
as to eliminate the provision for preferred stock. The 
amendment of the certificate of incorporation could not of 
course of itself cancel preferred stock validly outstanding. 
This amendment should be given only a prospective 
operation under the well known rule of construction that 
statutes and by-laws should not be given a retrospective 
operation if it can be avoided.

Frelinghuysen vs. M o rris to w n , 77 N. J. L. 493.
Roxbury Lodge vs. H ock in g , 60 N. J. L. 439.

The amendment, therefore, should be construed to 
prohibit the issuance of preferred stock in the future.

The essential and operative feature of the 
directors’ PLAN TO REDUCE THE STOCK WAS THE SUR­
RENDER BY THE SEVERAL STOCKHOLDERS OF THEIR SHARES. 
The directors contemplated that some of the old stock might 
not be surrendered and intended that the plan should be 
effective only as to stock surrendered. This is evident 
because they did not provide for the issuance of all the new 
stock but only enough to pay for each share of the old 
STOCK SURRENDERED.

The directors seem to have had in mind the fifth 
eadnote of Bergen vs. U. S . S tee l C orpora tion . “The 

provision in the twenty-ninth section that ‘certain shares’ 
niay be retired by purchase means that in proceeding under 
it t e directors must declare how many shares they propose 

retire and failure to acquire that full number by purchase
r  .not render the scheme abortive. It will be available 
0 e extent it can be carried out.”

all + u°’ t îe case at bar, the directors proposed to retire 
pre erred stock and they gave power to the voting
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committee to determine how many shares must actually 
be deposited for retirement before the plan should be 
carried out.

The resolutions of the stockholders follow in general the 
resolutions of the directors, and contain the significant 
provision that the new securities are to be issued 
“  in CONSIDERATION OF AND UPON THE SURRENDER AND 
RETIREMENT *AND CANCELLATION OF THE SHARES OF 
PREFERRED STOCK.” '

The C orpora tion  A c t  authorized the respondent to 
reduce its stock by purchasing certain shares for retirement. 
The resolutions do not specifically state that the reduction 
was to be accomplished under this power, but the language 
of the resolutions gives indication that such was the inten­
tion of the company. The word ‘consideration used in 
the resolutions usually means the inducement to enter into 
a contract. It suggests the voluntary making of a new 
agreement with the company in the place of the old agree­
ment.

Such a construction is supported by the circumstances 
of the company at the time of the reduction of stock and 
by the method used to accomplish the reduction. The 
company then had a capital outstanding of 133,050,000, 
and dividends had accumulated on the preferred stock to 
the extent of over $3,400,000. It was necessary to reduce 
greatly this capital, but it was relatively unimportant 
whether the capital was reduced to $17,184,000, or 
$17,284,000. A SUBSTANTIAL REDUCTION WAS NECESSARY. 
Small amounts could be overlooked. In order to 
secure this reduction, the directors appointed a voting 
committee with full power “ to determine in their absolute
discretion whether the plan----------- is practicable and can
be made effective, and to do any and all things m their 
judgment necessary or advisable for the purpose of carrying 
out the said plan or abandoning the same if it cannot be 
made effective by reason of the failure of the stockholders 
to approve or otherwise” (case page 203). The 
required the consent of two-thirds of the stockho ers 
a reduction of the capital. If that amount of stock i no 
approve the plan, it must be abandoned. It was no
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matter in which discretion could be given. The Board 
evidently had in mind that the reduction of stock was to 
be accomplished by the voluntary surrender by the several 
stockholders of their stock, and the issue to them in con­
sideration thereof of the new securities. The discretion 
given to the voting committee was whether to adopt or 
abandon the plan when only eighty-five or ninety, or 
ninety-five per cent, of the old stock was surrendered. It 
was a discretion to determine how much old stock could be 
disregarded and left outstanding without seriously impair­
ing the plan for practical purposes.

In pursuance of this discretion, the voting committee 
adjourned the stockholders meeting on February 8, 
although a majority of the stock had then been deposited 
in support of the plan (case page 154), and again adjourned 
the meeting March 14, although more than seventy-five 
per cent, of the stock had been deposited by that time (case 
page 159). Likewise they adjourned the stockholders’ 
meeting April 18 and May 7, although there had been 
deposited prior to those meetings respectively eighty-seven 
per cent, (case page 177), and more than ninety per cent, 
(case page 180). Practically all the stock had been 
deposited prior to the meeting of June 12, when the plan 
was finally adopted.

It is hardly necessary to mention that if the retirement 
of stock was compulsory and cancelled all outstanding 
stock with or without the consent of the holders, then the 
several adjournments taken after two-thirds of the stock
had been deposited in favor of the reduction were entirely 
unnecessary.

If our interpretation of the proceedings of the respon­
dent above indicated is correct, then clearly the appellants 
cannot be barred by laches. Under such an interpretation, 

ere was no breach, nor even a threat of breach of their
, i îv/r payment of the dividend on the common

stock May 14, 1910 (case page 126).
°ur interpretation of the respondent’s plan to reduce 

of stif1 a f S C°rreCt- if ^ was a reduction by the purchase 
is nntreS °r ret r̂enient then of course the present suit 

an attack, direct or indirect, upon that plan. To
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SUSTAIN APPELLANTS’ BILL WOULD NOT BE TO DECLARE 
THE REDUCTION UNWARRANTED IN POINT OF LAW, BUT 
WOULD MERELY BE TO RESTRICT ITS OPERATION WITHIN 
ITS PROPER AND LAWFUL BOUNDS.

B.

A p pellan ts do n o t  a tta ck  new  stock  or debentures.

The Vice Chancellor’s conclusions as to laches, based 
on the proposition that appellants are attacking the 
reorganization plan, necessarily fall.

But even though our interpretation is incorrect—if 
this court is of the opinion that the respondent company 
was attempting to reduce its stock by the compulsory 
retirement of all stock—still that attempt is not indivisible. 
The valid can be separated from the invalid; there is no 
reason why the lawful and the unlawful features should 
stand or fall together. The retirement of so much of the 
stock as was voluntarily surrendered was lawful and should 
be sustained; the attempted retirement of other stock 
without the consent of the holder was unlawful and should 
not be countenanced by this court. The stockholders 
who have surrendered their old shares and accepted the 
new securities and cash cannot complain. They are most 
clearly estopped from any objection. Nor can the dissent­
ing stockholders now object to the past surrender by the 
assenting stockholders of their stock and the issuance and 
payment to them of the new stock and debentures and 
cash. They cannot object to the payment of interest and 
principal of the debentures and dividends on the stoc 
according to the letter of those securities. The appellants 
make none of these objections. They do not seek to un o 
anything which has been done. APPELLANTS DO 
ATTACK ANY RIGHTS, OR EVEN APPARENT 
RIGHTS, WHICH OTHERS HAVE ACQUIRED. They 
ask only that their own contract be enforced; that their 
dividends as earned be paid them.

Counsel for respondent may object that the Paym® 
of these dividends would be in violation of the co ora
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rights of the holders of the new common stock inasmuch as 
the amended certificate of incorporation does not mention 
appellants’ preferred stock. The common stock certificates 
are, presumably, in the form (case page 135) recommended 
by the Directors’ Committee. This is the form usual 
whether or not there is preferred stock and certainly states 
no privileges which are impaired by appellants’ claims. 
If the common stockholder makes further investigation of 
his position and rights, he finds the whole record in the 
Secretary of.State’s Office. This record shows that the 
respondent company was originally authorized to issue 
preferred stock; that a large amount of preferred stock was 
issued; then that a part—but not all—of the preferred 
stock was surrendered and that the certificate of incorpora­
tion was amended so as to omit all reference to the pre­
ferred stock. The stockholders are presumed to know the 
law; to know that only the surrendered stock was retired; 
and therefore to know that their stock was subject to the 
preferred stock of appellants and other non-assenting 
holders.

We reiterate that appellants are not attacking any 
rights of the new stockholders.

The Vice Chancellor suggested that a decree for 
appellants would cast doubt on the debentures. The 
validity of these debentures is not questioned by appellants 
and is not at issue in the pleadings. We do not see how 
they can be affected by the decree; but if caution suggests 
that the decree affirmatively proclaims their validity, 
appellants eagerly consent thereto.

C.

Proceedings of 1908 were at most a threat and 
not a breach of appellants’ contract.

Giving to the proceedings of 1908 a construction most 
avorable to the respondent, namely, that the proceedings 

were intended to cancel all outstanding stock—it remains 
t at such proceedings did not constitute an actual invasion 
0 appellants rights, but only a threat or notice that when 
occasion arose, appellants’ rights would be disregarded.



30

A stockholder in a New Jersey corporation has two 
rights, first, to share in the government of the company 
by voting at the stockholders’ meetings; second, a right to 
the proper application of the corporate assets. We 
include in the latter the right to dividends under the pro­
visions of the stock certificate. In the case at bar, there 
was no refusal of the appellants’ right to vote and there 
was no misapplication of funds until the payment on the 
new stock in 1910. At most, therefore, the proceedings in 
1908 were a threat that the company would, when dividends 
were earned, ignore appellants.

It is very doubtful if appellants had a cause of action 
until the declaration of the dividend in 1910. The case 
is somewhat similar to O 'N e il vs. S u prem e Council, 70 
N. J. L. 410; the Supreme Court (Pitney, J.) there held 
that where one party to a contract repudiates in advance 
his obligations under the contract, the other party may at 
h is  o p tio n  treat the contract as terminated and maintain 
an action at once for damages without awaiting the time 
fixed by the contract for performance. The court clearly 
indicated that the Aggrieved party need not regard such 
repudiation, but could if he - preferred await an actual 
breach, and of course the latter course is most usual.

Another suggestive case is P ro n ick  vs. S p irits  D is­
tr ib u tin g  Co., 58 N. J. Eq. 97, 101. The bill was filed by 
a preferred stockholder to enjoin an amendment to the 
charter reducing the dividend on the preferred stock. 
Emery, V. C., doubted, except for special circumstances, 
whether the relief should be granted because it seemed that 
a suit at law when a dividend was declared by the 
company was the proper remedy. The suggestion that 
a suit at law is the appropriate remedy was negatived in 
the present case by the United States Circuit Court of 
Appeals (case page 250); but the doubt remains whether 
appellants had a cause of action before the dividend on 
the new stock was declared in 1910.

Laches imply an element of negligence a failure to 
act when a careful and vigilant man would act. T 
CANNOT BE SAID THAT THE APPELLANTS WERE SLOTHFUL 

OR CARELESS BECAUSE THEY WAITED TILL THEIR CAUSE OF
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ACTION HAD FULLY MATURED AND DID NOT INSTITUTE 
LEGAL PROCEEDINGS BEFORE THEIR CONTRACT HAD ACT­
UALLY BEEN BROKEN AND WHILE THEIR SUIT DEPENDED ON 
A DOUBTFUL CONSTRUCTION OF THE PROCEEDINGS TO 
REDUCE THE RESPONDENT’S STOCK.

The record does not show whether appellants even 
considered bringing suit until the payment of the dividend 
in 1910. Probably they did not. Mr. Thomas C. Lazear 
(case page 77), and Jesse T. Lazear (case page 90) both 
testified that the respondent company never until that 
dividend, intimated to them that their preferred stock was 
questioned.

The circulars and notices issued by the company 
during the reduction proceedings did not state once that 
the adoption of the plan would cancel all stock, assenting 
and non-assenting. The appellants, therefore, had no 
reason to believe that any action on their part was necessary.

D.

Appellants acted prom ptly  after  th e  actu a l 
breach.

There was no delay by the appellants after the payment 
of the dividend May 15, 1910, on the common stock. 
Twenty days later, Mr. Thomas C. Lazear wrote Mr. 
Patterson, the respondent’s secretary, for his dividends 
(case page 233). This correspondence continued until 

ovember (case pages 234 to 249). The following spring, 
April 8, 1911, appellants brought their suit in the United 

. tes District Court for dividends (case page 250). This 
suit was vigorously prosecuted for two years until it was 
iscontinued April 19, 1913, after the filing of an opinion 
n t e ourt of Appeals directing that a demurrer to the 

mp aint be sustained on the ground that the controversy 
was properly one for the courts of New Jersey. The 
Present suit was begun March 27, 1914. While the 
ppe ants were mistaken in their remedy in bringing their 

ln t e United States Court, it is well established that
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the diligent prosecution of such a suit relieves the plaintiffs 
from the charge of laches pending the suit.

C on tin s vs. C u lver, 35 N. J. Equity 94.
18 A m e r ic a n  a n d  E n g lish  E n cyc lo p ed ia  110.

E.

A p pellan ts are tru stees.

The appellants hold their stock as trustees under the 
will of Alice C. Lazear. It appears from this will (case 
page 272) that the appellant, Thomas C. Lazear, is the 
beneficiary of this trust during his life time, and that upon 
his death the estate will pass to one Anna L. Orr, and to 
the appellant, Jesse T. Lazear. It does not appear that 
Mrs. Orr had the slightest knowledge of the proceedings 
to reduce the stock. No laches are charged against her, 
yet she is one of the principal sufferers from the decree of 
the Court of Chancery dismissing the appellants’ bill. 
We are aware that laches of the holders of the legal title 
are sometimes imputed to the equitable owners, but such a 
rule is manifestly hard and should only be applied in cases 
where the laches are very clear and amount almost to fraud.

F.

T h e resp ondent is estopped  from  alleging laches 

in  ap p ellan ts.

The conduct of the respondent from 1908 until the 
argument of the Pennsylvania case in the United States 
Circuit Court of Appeals was calculated to induce appellants 
to believe that their stock was valid and outstanding an 
that they were entitled to dividends thereon in accordance 
with the terms thereof, and to induce appellants to refrain 
from attacking the reorganization of 1908.

Respondent sent a notice to its stockholders February 
15, 1908 (case page 154) , four months before the retiremen 
plan was adopted, saying, “A restraining order against
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consummation of the  proposed change in securities had  
been obtained from a  New Jersey  C hancellor a t  th e  instance 
of Mr. David S trauss, a  s tockholder owning ab o u t one 
thousand shares of preferred stock. T h is  order, however, 
was totally unnecessary for th e  reason th a t  a  large p er­
centage of the stockholders (a lthough a  m inority ) had  
failed to deposit th e ir stock  w ith  th e  G uaran tee  T ru s t 
Company of New Y ork  as requested . T h e  p lan  con tem ­
plated a change in th e  cap ita l stock  only upon condition  
that the stockholders should v o lu n ta rily  ad o p t i t .” This 
NOTICE WAS CLEARLY INTENDED TO DETER STOCKHOLDERS 
FROM TAKING LEGAL ACTION TO PREVENT THE DECREASE.

Notices were sen t to  th e  stockholders M arch  21, 1908 
(case page 159),April 20,1908 (case page 177), M ay  11,1908 
(case page 180), and Ju n e  6 , 1908 (case page 182), advising 
of the adjournm ent of th e  special m eeting  of th e  sto ck ­
holders. The f irs t th ree notices s ta ted  respectively  th a t  
seventy-five per cent., eigh ty-seven  per cen t., and  m ore 
than ninety per cent, of th e  o u ts tan d in g  stock  had  been 
deposited in favor of th e  proposed plan. T he s ta tu te  
allows the certificate of incorporation  to  be am ended 
and stock to be reduced by  a  tw o-th ird s vo te , y e t the  stock­
holders’ meeting w as repeated ly  ad journed  a fte r a  tw o- 
thirds vote had been secured. T h e  obvious reason for 
these repeated ad journm ents w as th a t  th e  com m ittee in 
charge believed or pretended  to  believe th a t  no stock  would 
be affected by the reorganization  w hich w as n o t v o lun tarily  
surrendered by the holders, an d  th a t  th e  adop tion  of th e  
plan was not advisable u n til i t  w as assured th a t  all b u t a  
very small am ount of the  old stock  w ould be surrendered  
and retired. This w as th e  im pression certa in ly  w hich 
these notices would convey to  th e  stockholders and  th e  
stockholders would thereby  be induced to  refrain  from  any  
action to protect their stock.

inThe original notice of th e  p lan  (case page 150) m  
re erring to the new securities, repeated ly  uses th e  w ords 

consideration for the su rre n d e r” of th e  old stock. Sur- 
fio eV S an a*)t wor<^ to  d escribe a  com pulsory cancella- 
into ° St0Ck' C onsideration is th e  inducem ent to  en te r 
n o a contract. T he w ords suggest th e  v o lu n ta ry  m aking
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of a  new agreem ent w ith  th e  com pany in the place of the 
old agreem ent.

In  M r. P a tte rso n ’s le tte r  of April 23, 1908 (case page 
179), he w rites M r. L azear: “ W hile th e  com m ittee having 
th e  p lan  in  charge w ould be very  glad indeed to  have the 
stock  (the  102  shares in  question) come in, they  will under­
s tan d  if i t  does no t, th e  reason for i t .” W hy would the 
com m ittee be glad to  have th e  stock  come in if it would be 
au to m atica lly  cancelled b y  th e  adop tion  of the reorganiza­
tio n  p lan  w hether i t  cam e in  or no t ? T h is  letter  was 
CERTAINLY NOT INTENDED TO NOTIFY THE APPELLANTS 
THAT THEIR STOCK WOULD BE RETIRED WITH OR WITHOUT
t h e ir  c o n s e n t . I t  w as in tended  to  induce them  to believe 
th a t  th ey  h ad  an  op tion  in th e  m a tte r.

M r. P a tte rso n ’s le tte r  of O ctober 7, 1908 (case page 
231) is to  th e  sam e effect.

T he responden t d id  n o t in  any  way, until the payment 
of th e  d iv idend  on th e  com m on stock, M ay 15, 1910, 
ind ica te  th a t  th e  ap p e llan ts’ s tock  was invalid or tha t they 
w ould n o t be en titled  to  th e  accum ulated  dividends thereon 
as soon as earned. (Case pages 77 and 90.) After the 
p ay m en t of th is  d iv idend, Ju n e  4, 1910, M r. Thomas Lazear 
w ro te  to  th e  com pany asking for the ir dividends (case 
page 233). M r. P a tte rso n  replied (case page 234), 
referring  M r. L azear to  th e  responden t’s general counsel, 
M r. P am . M r. P am  w ro te  M r. Lazear June .24, 1910 
(case page 237): “ T h e  m a tte r  m entioned in your letter 
i t  seems to  m e can n o t be satisfac to rily  discussed by corres­
pondence, and  I should be glad of an  opportunity  to talk 
th e  m a tte r  over w ith  y o u .” H e fu rthe r wrote June 30, 
1910 (case page 242), th a t  he would take a few days to 
look in to  th e  au th o rities . A lthough M r. Lazear kept 
w riting  th e  com pany  u n til N ovem ber, 1910, he was unable 
to  get an y  fu rth e r w ord from  M r. P atterson  or Mr. Pam, 
and  in  none of th e ir  le tte rs  h ad  they  suggested that the 
stock  in question  w as n o t valid  and  outstanding.

I t  w as n o t u n til th e  arg u m en t in the C ourt of Appeals 
in  th e  P ennsy lvan ia  case th a t  th e  respondent was willing 
to  say  th a t  th e  ap p e llan ts’ stock  was cancelled by the 
proceedings of 1908, even w ith o u t their consent. e
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respectfully subm it th a t  responden t should no t now be 
allowed to claim a different effect of th is  proceeding th a n  
the one indicated by  its  p a s t ac tions and  correspondence, 
and certainly th a t i t  should n o t be allowed to  assert th a t  
the appellants are in laches in bringing th is  su it or are  
estopped by their delay in beginning legal proceedings.

Q.

R espondent’s A u th orities.

The cases cited in  th e  opinion of th e  learned Vice 
Chancellor and by  responden t’s counsel in  th e  co u rt below, 
are all easily distinguished from  th e  case before th e  court.

K ent vs. Q uicksilver M in in g  Co., 78 N . Y ., 159. H ere 
the court refused to  declare illegal preferred  stock  w hich 
had been paid for in good fa ith  and  issued four years before 
any protest was m ade. T h a t  case w ould be analogous to  
the one a t bar if appellan ts were ask ing  th e  co u rt to  declare 
illegal the debentures issued in  1908.

Rabe vs. D u n la p , 51 N . J . E q ., 40.

Beling vs. A m erica n  Tobacco C o., 72 N . J . E q ., 32.

Dana vs. Tobacco Co., 72 N . J . E q ., 44 ; 73 N . J . E q ., 736.

These are all cases w here th e re  w as a  m erger of several 
corporations and after th e  m erger h ad  been com pleted  
and the new com pany had  estab lished  its  business, en tered  
into contracts w ith th ird  p artie s, etc ., th e  com plainan t 
asked the court to  declare th e  m erger illegal, void th e  new 
companies contracts and  re-establish  th e  orig inal com ­
panies. In each case th e  co u rt refused to  do so. In  th e  

obacco Co. cases, the  defen d an t offered to  p ay  com ­
plainants the value of th e ir  s tock  and  all d iv idends w hich 
nug t thereafter accrue upon it, and  in  add itio n , in  th e  

6 ln^ case> the court suggested a  decree for th e  q u arte rly  
payment of dividends on co m p la in an t’s stock  and  th e  p ar 
^a ue of the stock on exp ira tion  of th e  old com p an y ’s 
garte r. This suggested r e l i e f  is  the v e r y  r e l i e f

hich the appellants ask in the case now before 
the court.
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III. APPELLANTS ARE NOT ESTOPPED.

A.

Estoppel by Ju d gm en t.

T h e  responden t by  its  answ er in th e  C ourt of Chancery 
suggested th a t  th e  question  a t  issue in th is suit was finally 
ad ju d ica ted  b y  th e  U n ited  S ta tes  D istric t C ourt and that 
th e  appe llan ts  are  concluded thereby . T he pertinent parts 
of th e  record  in  th a t  case appear in E xhib it D 53 (case 
pages 250 to  269). I t  appears th a t  the  appellants brought 
an  ac tion  a t  law  in assum psit for th e  accum ulated dividends 
on th e ir p referred  s to ck ; th a t  th e  respondent demurred 
(case page 256) on th e  ground th a t  p laintiffs’ statement of 
claim  did n o t allege th a t  th e  d e fen d an t com pany made any 
earn ings applicab le to  these div idends or had declared any 
d iv idends on ap p e llan ts’ stock, and  on the  further ground 
th a t  th e  s ta te m e n t w as otherw ise uncertain , informal and 
insufficient. Oil th is  dem urrer, judgm ent was entered 
in  favor of th e  defendan t, and  a  stipu la tion  was ordered 
filed by  th e  co u rt (case page 269) to  the  effect that the 
p ay m en t of costs in th e  above en titled  case is done without 
prejud ice to  an y  righ ts  th e  p laintiffs m ay have in another 
ac tion  touching  th e  m a tte rs  here in controversy, and 
w ith o u t p resum ption  of a  re tra x it .”

Such a  s tip u la tio n  is foreign to  our practice. We 
m u st assum e, how ever, th a t  i t  had  some meaning in the 
co u rt w hich ordered i t  filed. T h e  only m eaning which can 
be given it  is th a t  th e  rig h t of the  appellants to litigate 
th e ir con troversy  in an o th er su it was preserved.

T here  is no estoppel by  record where the judgment 
does n o t go to  th e  m erits of th e  case.

T h e  issues decided b y  th e  judgm ent of the District 
C o u rt w ere form ed b y  th e  dem urrer and clearly did not 
affect th e  m erits  of th e  controversy  in this court. ® 
om ission in th e  s ta tem en t of claim  to  allege earning 
d iv idends can n o t affect earnings subsequent to the begin 
n ing of th a t  su it. T h e  omission to  allege declaration o 
d iv idends does n o t affect th e  su it a t  b ar because the
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complaint affirm atively s ta te s  th a t  no d iv idends have been 
declared on appellan ts’ stock.

Judgment in the  D is tric t C o u rt w as en tered  on a 
mandate from the C ircu it C o u rt of A ppeals a fte r th e  filing 
of an opinion by G ray, C. J . I t  clearly  appears from  th is 
opinion th a t the dem urrer w as n o t sustained  on the  m erits 
of the case bu t because th e  appe llan ts  had  m istaken  the ir 
remedy (case page 267). “ F o r neglect or refusal b y  the  
officers of the corporation to  perform  a co rporate  function  
as to the declaration of the  d iv idends or as to  th e  d is trib u ­
tion of funds asserted to  be legally or eq u itab ly  applicable 
to dividends, relief m ust be sought by  an  app ro p ria te  su it 
in equity in which the  C hancellor m ay, while avoiding 
interference in the exercise of a  new discretion  by  corporate 
officers, yet enforce the  perform ance of a  legal co rporate  
duty.”

B.

E quitable Estoppel.

Respondent’s counsel in the court below urged th a t 
appellants were estopped by their conduct from asking 
the relief prayed for in their bill of complaint.

This court s ta ted  the  essential elem ents w hich m ust 
unite in order to  create an  equ itab le  estoppel b y  conduct. 
In Musconetcong Iro n  W orks vs. D . L . &  W . R . R . Co., 78 
N. J. L. page 717:

First: The p a rty  aga inst whom  th e  estoppel is urged 
must have made a represen tation  or concealm ent of m ateria l 
acts inconsistent w ith th e  facts form ing th e  basis of his 

present claim.

Second: Knowing such facts to  be otherwise than  as 
represented, or except for gross negligence would have 
been known.

bird: T h a t such rep resen ta tion  m u st have been 
ma e with in ten t to  influence th e  conduct of an o th e r or

under such circum stances th a t  a  reasonably  p ru d en t 
an would suppose it  was in tended  to  be ac ted  upon.
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F o u rth : T h a t  th e  p a r ty  to  whom  the representation 
w as m ade w as ig n o ran t of th e  fac t w ithout convenient 
o p p o rtu n ity  to  ascerta in  them .

F if th : T h a t  th ere  was, in  good faith , a  reliance upon 
th e  rep resen ta tion  w hereby  th e  person deceived was 
induced  to  ad o p t a  course of conduct prejudicial to himself 
if th e  o th er p a r ty  be p e rm itted  to  repud ia te  the representa­
tion .

In t h e  c a se  a t  b a r , a l l  t h e s e  e l em en ts  are 
l a c k in g . T h e  appe llan ts  have no t misrepresented or 
concealed an y  facts, nor can  we find in the answer of res­
ponden t even a  suggestion of m isrepresentation  or conceal­
m en t of facts. A t m ost, there  is a  suggestion th a t appellants 
concealed th e ir opinion of th e  law  as to  the effect of the 
reorganization . If we und erstan d  the  respondent’s position 
correc tly  on th e  p o in t of estoppel, i t  suggests th a t appellants 
know ing th a t  th e  reorganization  did no t in law affect the 
102  shares in  question , concealed th is knowledge and so 
induced th ird  p arties to  purchase stock in the respondent 
com pany. I t  is well established, how ever, th a t concealment 
of an  opinion as to  th e  law  will no t w ork an  estoppel.

16 C yc. 756, and  cases th ere  cited.

T h e  evidence does n o t show, however, th a t any one 
ever m ade any  inqu iry  of th e  appe llan ts  as to  their position 
or th a t  there  w ere any  circum stances requiring the appel­
lan ts  to  speak. T h e  appellan ts, indeed, did more than the 
m o st delica te conscience could require when Mr. Thomas
C. L azear w ro te  to  re sponden t’s secretary  th a t  his co-execu­
to rs  d o ub ted  th e  adv isab ility  of giving up their stock.

I t  does n o t ap p ear b y  th e  evidence th a t any party 
in terested  w as ig n o ran t of th e  tru th  or was induced by 
th e  appe llan ts  to  change his position. The respondent 
itself, of course, h ad  full knowledge of the facts, and 
especially of th e  fac t th a t  appellan ts did no t deposit t eir 
stock. T h e  o th e r stockholders had  equal knowledge with 
th e  appe llan ts  as to  th e  facts and  they  had actual notice 
th a t  ten  per cen t, h ad  no t assented  to  the reorganization 
(case page 184), nor could th ey  have been misled for they 
deposited  th e ir  s tock  irrevocably  w ith  a voting commit
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and could not know in advance how th e  com m ittee would 
vote or w hat action th e ir fellow stockholders would take. 
The new stockholders— those w ho have acquired  th e ir 
stock since the reorganization— were n o t misled. P re ­
sumably the respondent com pany gave to  them  on inquiry , 
such information as they  desired, including th e  inform ation 
that appellants’ stock had  n o t been surrendered . If they  
were misled, it  was by  no a c t or concealm ent of appellan ts, 
but rather the ac t or concealm ent of th e  responden t itself. 
If appellants are estopped as aga inst new stockholders, on 
the same principle so should th e  holder of a  prom issory 
note or any other co n trac t rig h t aga in st th e  responden t 
dating from before the  reorganiza tion  and  of w hich the  
new stockholders m ay no t have had  ac tu a l notice w hen 
they purchased their stock.

IV. APPELLANTS SHOULD HAVE RELIEF.

A.

Their contract in enforceable in  eq u ity .

The relation betw een stockholder and  corporation  has 
been a frequent subject of litigation  in th e  C ourt of C hancery  
of this State, and it  has uniform ly been held th a t  th a t  
Court is the proper trib u n a l in w hich a stockholder can 
enforce his contractual righ ts w ith  th e  corporation .

Blanchard vs. In s. Co., 78 N . J . E q u ity , 471.

Bassett vs. P ip e  Co., 74 N . J . E q u ity , 668; 75 N . J . 
Equity, 539.

ven if there were any  d o u b t as to  th e  general rule, 
t e court in the case a t  b a r should hold th a t  th e  appe llan ts  
have chosen the proper rem edy, because th e  U nited  S ta tes  

ourt of Appeals has, betw een th e  p arties now before the  
ourt and in the same controversy , held th a t  a  su it a t  law  

s not m aintainable (case page 250), and  th e  sam e ruling 
paS e<Tn Î la^e by the  Suprem e C o u rt of th e  S ta te  of 
• i ^an â m  a  case betw een o th er parties, b u t  involving 
identically the same questions.

Hogue vs. A m erican  S tee l F ou n dries, 241 P a. 1 2 .
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B.

A p p ellan ts’ loss w as real.

Appellants’ stock was preferred both as to principal 
and dividends. A t the time of the reduction of stock in 
1908, the respondent company had outstanding in common 
and preferred stock $33,050,000, b u t so much of this was

WATER THAT ALL OF THE ASSETS IN EQUITY BELONGED
TO t h e  p r e f e r r e d  s t o c k h o l d e r s . There had accumu­
lated in 1908 dividends on the preferred stock of about 
tw enty  per cent., and a t the beginning of this suit, of about 
fifty per cent. The gist of the reduction plan was to present 
tw enty-three per cent, of- the assets and of the earnings to 
the common stockholders and to  abolish all preference 
thereafter. The plan was as follows:

Authorized preferred s to ck ................
U nissued................................................ ..

.............$19,540,000

. . . . . . .  2,300,000

O utstanding preferred s tock ..............
Retired w ithout partic ipa tion ...........

.............$17,240,000
56,000

Participating preferred s to ck ............ .............$17,184,000

Deliverable thereon under the reduction plan:

D ebentures (20% of s to ck )................. $ 3,436,800.00
Cash ( 3%  of s to ck ).................  515,520.00
New stock (77% of s to ck )...............• 13,231,680.00

$17,184,000.00

Authorized common s to ck ............... .. . . .$18,110,000.00 
2,300,000.00

O utstanding common s to ck .................
Retired w ithout partic ipa tion .............

. .$15,810,000.00 
720.00

P articipating common s to ck ...............
New stock (25% of old s to ck )............

.$15,809,280.00 
$ 3,952,320.00
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New stock issued to  preferred stockholders,
(77% of new stock  issu e )....................$13,231,680.00

New stock issued to  old com m on stockholders
(23% of new stock issu e )....................  3,952,320.00

T otal new s to c k ....................................$17,184,000.00

It will be observed from  th e  above th a t  tw en ty -th ree  per 
cent, of the new stock was issued to  th e  old com m on stock­
holders, although in eq u ity  th ey  own n o t a  penny  of the  
assets of the com pany.

Assuming th a t th e  re sp o n d en t’s repo rts  to  its  s to ck ­
holders as set forth  in th e  record are correct, th is  plan  
meant a loss to  appellan ts of $2,663.00. T h e  calcu lation  
which follows is as of D ecem ber 31, 1912, th e  d a te  of the  
last report appearing in th e  record:

Undivided p ro fits ..................................................$ 553,237.00
Reduced capital stock...........................................  17,184,000.00
Debentures issued in 1908.  .........................  3,436,800.00
Cash paid preferred stockholders in  1908. . . 515,520.00
Interest paid on debentures to  D ec. 31, 1912.. 652,992.00
Dividends paid on new stock  to  D ec. 31, 1912 1,245,800.00

Total amount applicable to  preferred  stock  
if reduction plan had no t been ad o p ted . . .$23,588,349.00

Book value of 171,840 shares of preferred 
stock and 4 2 ^ %  dividends accum ulated
thereon............. ....................................... ...........$ 137.00

Appellants’ 102 preferred shares a t  137......... 13,974.00
Reduced capital s to ck ....................................... . 17,184,000.00
Undivided profits......................... ......................... 553,237.00

otal assets applicable to  new s to c k ..............$17,737,237.00

Book value of 171,840 shares of new s to c k . . $103.00
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D eliverable to  ap p e llan t under reduction plan on 102 
shares:

N ew  stock  78.54 shares (77%  of 102) a t  103..$ 8,090.00 
D ividends on sam e ( 6 } 4 % )  to  Dec. 31, 1912 487.00
D eben tu res (20%  of 102)..................................  2,040.00
In te re s t on sam e to  D ecem ber 31, 1 9 1 2 . . . .  388.00
C ash on reduction  (3%  of 1 0 2 ) ....................... 306.00

$11,311.00
A pp e llan ts’ loss u nder p la n .......................... .... 2,663.00

$13,974.00

W hile i t  appears from  th e  foregoing calculation that 
ap p e llan ts’ loss, if com pelled to  accept the  reduction plan, 
w as only  $2,663.00, th e ir  loss would be in fact much larger, 
for th ey  w ould be com pelled to  tak e  their chances with 
th e  com m on stockholders and  would be deprived of their 
preference as to  d iv idends and  principal.

C .

No proof o f d eclaration  o f dividends or of fraud 
is necessary.

R esponden t’s counsel in th e  court below urged that 
ap p e llan ts  were n o t en titled  to  relief because they had 
n o t alleged or proved th a t  an y  dividends had been declared 
upon th e ir stock  or th a t  th ere  was any  fraud in the failure 
to  declare such dividends. W e do no t take this defense 
seriously, and  will devo te  b u t  little  a tten tio n  to it. Clearly 
if d iv idends h ad  been declared on appellants stock, their 
relief w ould be in  a  co u rt of law . and  the usual grounds or 
rep ly ing  to  a  co u rt of eq u ity  in cases of this character is 
th a t  d iv idends have n o t been declared although they ave 
been earned.

B la n ch a rd  vs. P ru d e n tia l  In su ran ce Co.,

N o fraud  w as proved because the suit is not based on 
deceit b u t  on a  rig h t secured by  contract. We know o
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case which holds th a t  fraud  is an  essential elem ent of an  
action to compel p aym en t of d iv idends on preferred stock 
when the company has paid  d iv idends on com m on stock 
in violation of its con trac t.

D.

Respondent’s su ggestion  of partial relief is 
unsound. ,

Respondent, in its  answ er, urged th a t  if th e  appe llan ts  
are entitled to any d is tribu tion  upon th e ir  shares i t  should 
be limited to the p roportion  of th e  d iv idends paid  on th e  
new stock th a t their 102  shares bears to  th e  to ta l am o u n t of 
preferred stock o u tstand ing  in  1908. O bviously th is 
suggestion is unsound.

In the first place, i t  ignores th e  fac t th a t  th e  o th er 
preferred stockholders received in  1908, $3.00 in cash and  
$20.00 in debentures for each share of stock. P resum ably  
they have also received th e  in te re st m entioned  in  the  
debentures and they  have h ad  th e  use of th e  cash for eigh t 
years.

The objection ju s t s ta ted  goes only  to  detail, b u t there  
is a fundamental objection to  th is  p a rtia l relief suggested. 
Appellants are either preferred stockholders or not. If 
they are not preferred stockholders, th ey  are  en titled  m erely 
to the right of conversion offered under th e  reduction  plan. 
f appellants are preferred stockholders, as we

CONTEND, THEY ARE ENTITLED TO THE DIVIDENDS AND 
PREFERENCES STIPULATED IN THEIR CONTRACT. T his 
ontract calls for six per cent, cum ulative d iv idends in 

pre erence to any dividends payab le  on th e  com m on stock.
ere is no doubt th a t  the  so-called new stock  is com m on 

s oc . whatever was the  charac te r of th e  stock  in exchange 
pn,.T  ,lch ^  ^ as issued, and, therefore , ap pe llan ts  are 
'tm ividends in preference to  an y  of th e  new stock,
th • ° er. ° ^ ers preferred stock  v o lu n ta rily  surrendered 
rnn 'a °C • ° r w l̂a*: ^ e y  m u st have deem ed an  adequate  
at H, ^ra!"10n‘ ^ h e y  received a  considerable cash p aym en t 

time while the appellan ts p a tien tly  aw aited  m ore
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favorable business conditions. T hey  received interest 
bearing  deben tu res w hich are  a  d eb t of the company 
preferred  to  ap p e llan ts’ stock.

T he preferred  stock  so surrendered was cancelled and 
re tired . I t  can  in  no sense be considered now outstanding 
and  we, therefore, fail to  perceive any  reason why appellants 
should share th e ir d iv idends w ith  th is  imaginary, non­
existing stock, th e  m ere ghost of stock  retired eight years 
ago.

In  B u rlin g to n  C ity  L o a n  &  T ru s t Co. vs. Princeton 
L ig h tin g  Co., 72 N . J . E q ., 891, th e  court held th a t under 
th e  circum stances of th a t  case th a t  certa in  dissenting bond 
holders w ere only en titled  to  such a  proportion of interest 
as th e ir  bonds bore to  th e  whole issue which was retired; 
b u t  in  th a t  case, th e  re tired  bonds were not cancelled. 
T h ey  w ere m erely assigned to  a  tru stee  for the benefit of 
those who should assen t to  th e  plan. All the bonds, both 
those of th e  assen ting  and  non-assenting  holders, therefore, 
rem ained valid  and  o u ts tan d in g  and  on a parity. The 
co n tra ry  is tru e  in  th e  case a t  b a r  as the  assenting stock 
w as all cancelled and  re tired .

E.

A p pellan ts are en tit led  to  fu ll accum ulated  

dividends.

A ppellan ts w ould p robab ly  no t be entitled to the 
accum ulated  d iv idends u n til th e  com pany should have 
sufficient funds on hand  safely to  pay  the  same. In or er 
to  ascerta in  if such w as th e  case, appellan ts introduced into 
th e ir  bill of com plain t certa in  in terrogatories bearing upon 
th e  re sp o n d en t’s ab ility  to  pay. T he respondent in its 
answ er ad m itted  generally  “ th a t  in recent years its 
business has been profitable and  th a t  it  has accumulated 
a  surp lus over and  above all reserves for sinking ^un s, 
w orking cap ita l, depreciation  and  o ther purposes, an 
declined to  answ er th e  in terrogatories. Appellants t  ere 
upon  m oved to  ad judge th e  answ er insufficient. _ 
learned  Vice C hancellor denied th e  application on
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ground th a t the responden t’s answ er ad m itted  “ th a t  i t  has 
funds with which to  p ay  d iv idends on com plainan ts’ 
preferred stock if such stock  constitu tes  an  o u ts tan d in g  
obligation. The real question  is w hether i t  does co n stitu te  
such obligation. T he in terrogato ries proposed (for such 
they are in effect) are consequently  im m ate ria l,” (case 
page 28). This ruling m ade in behalf of respondent m akes 
unnecessary a reference to  ascerta in  w hether all the  
accumulated dividends can now be paid.

The am ount of these d iv idends is a  sim ple m a tte r  of 
calculation. T he certificates of stock  (case page 128) 
provided th a t yearly div idends a t  th e  ra te  of six per cen tum  
per annum shall be payable q u arte rly  on d ates to  be fixed 
by the by-laws. T he com plain t and  answ er show th a t  
quarterly dividends of one and  one-half per cent, were paid  
on this stock until A ugust 15, 1904, w hen a one per cent, 
dividend was paid, and th a t  since th a t  day , no div idends 
have been paid on ap p e llan ts’ stock. In  th e  absence of 
proof to the contrary , th e  d iv idend days rem ain A ugust 
15, November 15, F eb ru ary  15 and  M ay  15. T he am oun t 
of dividends accum ulated is as follow s:

August 15, 1904, one-half per c e n t ................ . . . . . $  51.00
November 15, 1904, to  M ay  15, 1910, 5 years, 9

months a t 6%  per y ea r. .......................................  3,519.00
August 15, 1910, to  F eb ru ary  15, 1916, 5 years, 9

months a t 6%  per y e a r ....... ........ .........................  3,519.00

Total dividends accum ulated on ap p e llan ts’ stock  $7,089.00

F.

Appellants are en titled  to  in terest on  d ividends.

This suit is based on con trac t, and  th e  general rule 
inter ^  the  aggrieved p a r ty  is en titled  to
to h S S 1 X  Percent- Per annum  on th e  am o u n t ascertained  
arrn6, Ue him from the  tim e it  should have been paid  
breapj118 t0 tlle term s of th e  co n trac t. In  th is  case the  
ascerta’ ° 15, 1910, w hen th e  respondent

ne t  a t it  had funds availab le for d iv idends and
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d is trib u ted  such funds am ong the  common stockholders 
in  v io lation  of ap p e llan ts’ righ ts . Appellants, therefore, 
ask  for in te re st from  M ay  15, 1910, on all dividends accu­
m ula ted  before th a t  d a te  and  ask  for in terest on dividends 
since accum ulated  from  th e  several dates on which such 
d iv idends should hav e  been paid  appellants. The calcula­
tion  follows;

$3,570 a t  6%  from  M ay  15, 1910, to  F ebruary  15,
1916............................................ . . . ...........1 ........... $1,231.65

$3,519 (div idends accum ulated  since M ay 15,
1910) a t  6%  from  th e  several dividend days 
to  F eb ru a ry  15, 1916, average in terest period,
2 years, 9 m o n th s ................................................  580.63

T o ta l in te re s t ............... .$1,812.28
A ccum ulated  d iv id en d s ................................................ 7,089.00

T o ta l due appe llan ts  F eb ru ary  15, 1916........$8,901.28

Q.

A p pellants are en tit led  to  an injunction against 

fu tu re  breaches.

T h e record shows th a t  the  respondent has persistently 
paid  d iv idends on its  com m on stock in violation of the rig s 
of appe llan ts  and  in  d isregard  of the ir protests. 
these d iv idends have been paid  a fte r the appe ants 
su it. T he  appe llan ts , therefore, ask th a t the respon e 
enjoined from  hereafte r declaring or paying any 1V1 
upon its  com m on stock  while any  dividends ere ° 
h ereafte r accum ulated  or accrued upon t  eir P 
stock  shall rem ain  unpaid . Such relief is theapp P 
purpose of an  in junction .

S o cie ty , etc., vs, M orris C anal Co., 1 N. J-Eq., 157,191-
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H.

This Court should render su ch  ju d g m en t as th e  
Court of Chancery should  have given .

There are no m ateria l facts in  d ispute. All the 
evidence necessary for a  decree on the  m erits of th e  case 
has been presented to  the  C ourt of C hancery  and  is now 
before this court.

The general rule is th a t  th e  appe lla te  cou rt will render 
such judgment as the  inferior cou rt should have given.

Newark, etc., Co. vs. N ew a rk , 23 N . J. E q ., 515, 521.

Decker vs. R u ckm an , 28 N . J . E q ., 614.

This court should decide th e  con troversy  from  the  
proofs already taken  and  no t send th e  case back  for a 
retrial.

THE D E C R E E  O F T H E  C O U R T  O F C H A N C E R Y  
SHOULD BE R E V E R S E D  F O R  T H E  R EA SO N S 
ABOVE STATED, A N D  A D E C R E E  M A D E  F O R  
THE APPELLANTS P U R S U A N T  T O  T H E IR  
PRAYER FOR R E L IE F .

R espectfully  subm itted ,

J o h n  O . B ig e l o w ,
H e n r y  V . B l a x t e r ,

O f C ounsel w ith  A p p e lla n ts .
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b r ie f  fo r  r e sp o n d e n t .

In 1907 the business and  financial co n d itio n  of re sp o n d en t 
were such it was deem ed adv isab le  an d  in th e  in te re s t  o f its  
stockholders th a t a red u c tio n  and  re tirem en t of its  o u t­
standing stock be had. T h e  sub jec t of such re tire m e n t was 
discussed and a com m ittee fo r th e  p u rp o se  of devising  a  p lan  
or such reduction and re tire m en t appo in ted . On D ecem ber 

'Mono' a rePor  ̂ th e  com m ittee  was m ade, and  on Ja n u a ry  
the board of d irec to rs  ad o p ted  a reso lu tio n  se ttin g

Between
Thomas 0. L azear and  an o th er, 

Executors, etc., 
C om plainan ts-A ppellan ts,

AND

American S teel  F o u n d r ie s ,
D efendant-R espondent. "
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of th e  s tockho lders, in c lu d in g  ap p e llan ts  (Case, p. 154, Ex. 
D -9 ). O n M arch  14, 1908, th e  spec ia l m eeting  of the stock­
h o ld e rs  w as again  ad jo u rn e d  to  A p ril 18, 1908, and notice of 
such  ad jou rnm en t u n d e r d a te  of M arch  21, 1908, together with 
a p rin ted  copy  of th e  re m a rk s  of E. H . G ary , chairman, was 
sen t to  each  of th e  s to ck h o ld e rs , inc lud ing  appellants (Case, 
p p . 159-60, Ex. D -12). On A pril 18, 1908, th e  special meet­
ing  was once m ore ad jo u rn ed  to  M ay 7, 1908, and notice of 
th e  ad jo u rn m en t, u n d er da te  of A p ril 20, 1908, sent to each of 
th e  s to ck h o ld ers , inc lud ing  th e  ap p e lla n ts  (Case, p. 177, Ex. 
D -18). O n M ay 7, 1908, th e  specia l meeting was
ad jo u rn e d  to  J u n e  4, 1908, and  notice of that
ad jo u rn m en t, u n d er d a te  of M ay 11, 1908, was sent to all the 
s to ck h o ld e rs , in c lu d in g  a p p e lla n ts  (Case, p. 180, Ex. 
D -23). On J u n e  4, 1908, a n o th e r  ad journm ent was taken to 
J u n e  12, 1908, and  no tice  of such  ad journm ent was sent to 
each  of th e  stockho lders, includ ing  th e  appe llan ts  (Case, p. 182, 
E x . D -26). A t th e  ad jo u rn ed  m eeting  on Ju n e  12, 1908, the 
p lan  fo r th e  red u c tio n  an d  re tirem en t of capital stock of 
re sp o n d en t was su b m itted  to  th e  stockho lders and was ap­
p roved  and  dec la red  effective by  th e  affirm ative vote of about 
n in e ty  p e r  cen t, of all th e  o u ts tan d in g  stock, and notice of 
such  action  was sen t to  each  of th e  stockholders, including 
th e  ap p e lla n ts , u n d er d a te  of Ju n e  12, 1908 (Case, p. 184, Ex.
D -29). .

N o tice  to  th e  effect th a t  T h e  G uaran ty  T ru st Company ot 
N ew  Y ork  w as p re p a re d  to  ca rry  in to  effect the retirement 
so ad o p ted  and  ap p ro v ed  by  th e  stockholders, under date of 
J u ly  11, 1908, was sen t to  each  of th e  stockholders, including 
a p p e lla n ts  (Case, pp . 227-9, Ex. D -34).

A t th e  tr ia l  th e  defen d an t a d m itte d  th e  receip t of all the 
above no tices (Case, p. 83, lin es  42-7).

A fter th e  lap se  of 17 d ay s folio  w ing 'the  action of the stoc 
h o ld e rs  in  ap p ro v in g  th e  p lan  of reduction  and retiremen 
th e  re sp o n d en t on J u n e  29, 1908, filed w ith the Secietary o 
S ta te  of th e  S ta te  of New J e r s e y  its  certificate of change m 
and red u c tio n  of its  ca p ita l stock  and  all the procee ing 
in  re la tio n  th e re to , as  well as th e  am endm ent of the amen 
certifica te  of in co rp o ra tio n  an d  all proceedings connec 
th e rew ith , inc lud ing  th e  w ritten  assen t of the holders o a o 
n in e ty  p e r  cent, of all th e  o u ts tan d in g  stock.
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I t  is adm itted th a t  th e  p roceed in g s w ere d u ly  p u b lish ed  as 
by law required (Case, p. 54, line  30, p. 120).

Prior to the reduction  an d  re tire m en t of th e  cap ita l s to ck  
of respondent the p re fe rred  stock  and  th e  com m on sto ck  
theretofore ou tstand ing  h ad  been lis te d  u p o n  the  New  Y ork 
Stock Exchange (Case, p. 108, lines 33-4). S u b seq u en t to  
June 29, 1908, such was s trick en  from  th e  lis t  and th e  new 
stock issued by re sp o n d en t u n d e r such  p lan  of red u c tio n  and  
retirement was th e reu p o n  lis ted  upo n  th e  New Y ork S tock  
Exchange (Case, p. 108, lines 35-9 , and  p. 109, lines 35-47).

Between Ju n e  12, 1908, and  A pril 1, 1915, th e re  were 
4,151,237 shares of th e  new  stock  of ap p e lla n t transferred , of 
which 3,599,614 shares  w ere th e  sub jec t of re tra n s fe r  betw een 
the transfer agent and th e  tru s te e . T h e  balance, 551,623 
shares, represents tran sfe rs  of th a t  n u m b er of sh afes  b y  ow n­
ers thereof for th e ir  own p u rp o ses  (Case, p. 113, lines 35-41).

Since June 29, 1908, 171,271 sh a re s  of th e  old p re fe rred  
stock, out of a to tal of 171,840 shares  th e re to fo re  o u ts tan d in g  
(99 66/100%), have been su rre n d e re d  and exchanged  for 
appellant’s new stock, leav ing  o u ts tan d in g , u n su rren d ered  and  
unexchanged 569 shares, or less th a n  o n e-th ird  of one p er 
cent. (Case, p. 107, lines 42-48, an d  p. 108, lines 12-19).

At the close of business D ecem ber 1 2 , 1914, ap p e llan t h a d  
between twelve and th ir te e n  h u n d red  sh areh o ld e rs . O f th is  
number 698 held 15,901,600 of th e  sh a res  of th e  new stock, 
which was not acquired  th ro u g h  exchange u n d e r the  plan  of 
reduction and re tirem en t of J a n u a ry  3, 1908 (C ase, p. 127, 
lines 1 1 - 2 1 ).

Pursuant to and  su b seq u en t to  th e  am endm ent filed J u n e  
29,1908, the appe llan t issued  and  h as  since h a d  o u ts tan d in g  
all its new stock am ounting  to  $17,184,000 (C ase, p. 108, lin es  

25). A ppellant also issu ed  a t th e  sam e tim e  and  in  th e  
conile<3tion i ts  four p e r cent, d eb en tu res  to  th e  am oun t 

of $3,436,800 (Case, p. 108, lines 26-8). T h e  a p p e lla n t fu r th e r
«Kit I n CaS^ Pursiiant  th e  p la n  of re d u c tio n  an d  re tire m en t 
$515,520 (Case, pp. 108-9, lin es  31-2).

ppellant did no t declare  an y  d iv id en d s a t  any  tim e sub- 
quent to June 12 , 1908, on th e  o ld p re fe rred  stock  o u ts ta n d ­

ing prior thereto (Case, p. 106, lines 18-23). D iv id en d s upo n
re tir11̂  i8sued u nder th e  p lan  of red u c tio n  an d

remen were declared  and  p a id  b y  a p p e lla n t since Ju n e
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12, 1908 (C ase, p. 105, lines  11-15, 47-8, and p. 106, lines 
11-17).

T h e  a p p e lla n t T h o m as C. L azear a t the time of the re­
duction  an d  re tire m e n t ow ned in  h is  own rig h t 71 shares of 
th e  re sp o n d e n t’s p re fe rred  s to ck  there to fo re  outstanding, which 
he tu rn e d  over to  th e  A m erican S tee l F oundries under the 
above p lan  of re tirem en t (Case, p . 46, lines 11-19, 28-38, 
an d  p. 51, lin es  20-29). A t th e  sam e tim e he owned 102 
sh ares  of s im ilar s tock  as life  ten an t u n d er the will of his de­
ceased  wife, A lice C. L azear.

A t th e  tim e of h e r  d ea th  she owned 48 shares of the com­
m on c a p ita l s to ck  of th e  A m erican S tee l Castings Company 
an d  27 sh ares  of th e  p re fe rre d  s to ck  of the American Steel 
C astings C om pany, w hich, a f te r  h e r dea th , were converted into 
th e  old p re fe rred  s to ck  of re sp o n d en t, receiv ing in exchange 
th e re fo r ce rtifica tes  fo r th e  10 2  shares  of the respon­
d e n t’s o ld  p re fe rred  sto ck  w hich constitu te  the basis of 
th is  ac tion . T h e  execu to rs  of th e  will of Alice C. Lazear, 
deceased, a re  T hom as C. L azear, Je sse  T. L azear (his son) 
and  C harles P . O rr  (h is  son-in-law ) (Case, p. 272). Charles P. 
O rr  is  s till one of th e  execu to rs  of th e  will, though not a 
p a r ty  to  th is  su it  (Case, p. 44, lines 29-31).

P r io r  to  th e  filing of th e  co m plain t h ere in  no objection or 
p ro te s t w as m ade b y  or in  beha lf of th e  appellan ts against the 
re d u c tio n  an d  re tire m e n t of th e  stock  of respondent as 
p ro p o sed  and  a d o p te d  by  th e  stockho lders.

I n  th a t  reg ard  T hom as C. L azear, one of the appellants, 
testified  as follow s :

“ Q. Ju d g e  O rr is y o u r  son-in-law  ? A. Yes, sir.
“ Q. A nd  Je s s e  T. L azea r is your son? A. Yes.
“  Q. D id  you  a tten d  any of th e  meetings or the ad­

jo u rn ed  m eetings of th e  A m erican S teel Foundries dur 
ing  th e  p e r io d  th a t th is  p lan  for readjustment an 
change of ca p ita liz a tio n  w as u nder consideration ?
N o, I  d o n ’t th in k  I  a tte n d e d  one.

“ Q. D id  you execute any  proxy or ask anybody to 
a tten d  fo r you  ? A. No, I  d id n ’t th ink  it  was necessary 
I  p u t  m y stock  in , and  th ey  accepted it, and the exec 
u to rs  w ou ldn ’t  p u t in  my wife’s stock.

“  Q. D id  you have anybody appear a t any o
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meetings to ob ject to  th e  p roceed ings, on beh a lf of a n y ­
body? A. I  d id  not.

“ Q. D id  you a t any  tim e p r io r  to  th e  filing of the  
bill in the p re sen t case m ake any  ob jection  to  th e  p lan  
for the conversion and  change of ca p ita liz a tio n  of th e  
American S tee l F o u n d ries , as  was su b m itted  in  a c ir ­
cular le tte r of J a n u a ry  3, 1908 ? A. I  never did.

“ Q. D id  any  of th e  executors, so fa r as  you know ? 
A. So far as I  know, I  d o n ’t  know  th a t  th ey  ever ap ­
peared any place.

“ Q. D id  any  of th e  ex ecu to rs ever m ake any  o b jec­
tion to th e  p lan  su b m itted  by th e  A m erican  S tee l 
Foundries under i ts  c irc u la r l e t te r  of Ja n u a ry  3, 1908, 
for the conversion an d  change of its  cap ita liza tio n , p r io r  
to the filing of th e  b ill in  th is  case ? A. T hey  m ade no 
objection th a t  I  know of. T h a t is , th ey  d id n ’t  assert 
themselves in any  legal p roceed in g s o r  a tte n d  any of 
the meetings to  o b jec t to  i t .”

Case, pp. 74-5.

And appellan ts even now m ake no  a ttack  u p o n  th e  re g ­
ularity of the proceedings fo r th e  re d u c tio n  and  re tire m e n t 
of the capital stock of responden t. A p p e llan ts  ad m it th a t  th e  
proceedings in  th a t regard  w ere in  a ll re sp ec ts  b ind ing  upon 
the stockholders assen tin g  th e re to  (A p p e llan ts’ b rie f 28), 
but insist th a t such is n o t b ind ing  on them , c la im ing  n o t to  
have assented there to  and  a sse rt th a t  th e ir  s to ck  is  p re fe rred  
stock and en titles them  to  d iv idends a t th e  ra te  of six  p e r  
cent, per annum  since 1904 p r io r  an d  in  p re feernce to  the  
rights of a ll holders of th e  new  stock .

On April 8, 1911, ap p e llan ts  b ro u g h t an  ac tio n  ag a in s t r e ­
spondent in the D is tric t C ourt of th e  U n ited  S ta te s  fo r th e  
Western D istric t of P ennsy lvan ia  fo r th e  recovery  of u n p a id  
dividends upon the 10 2  sh a res  of a p p e lla n ts ’ old p re fe rred  
stock, which are the sub ject of th e  p re sen t su it. A p p e llan ts  
recovered judgm ent aga inst re sp o n d en t in th a t  ac tion  in  th e  

istrict Court, from  w hich ju d g m en t an  ap p ea l was p ro s ­
ecuted to the C ircuit C ourt of A p p ea ls  for th e  T h ird  C ircu it, 
an on such appeal the ju d g m en t of th e  D is tr ic t C o u rt was r e ­
verse . The opinion was rendered  by  M r. J u s t ic e  G ray and  
eported in 200 Fed. R ep ., 204, and  u n d e r th e  rem an d in g



6

o rd e r ju dgm en t of dism issal w ith  costs was entered for the 
re sp o n d en t ag a in s t th e  a p p e lla n ts  (Case, pages 250-69).

T h e  p re sen t s u it  w as com m enced on O ctober 20, 1914, and 
a f te r  fu ll h ea rin g  in  open co u rt th e  bill was dismissed.

A fte r re fe rr in g  to  th e  case of B erger vs. United States 
S tee l C o rp o ra tio n , in f r a ,  V ice-C hancellor S tevens concluded 
h is  op in ion  as  follow s :

“  J u s t ic e  V an S ickle, speak ing  of the method of 
re tir in g  stock  th a t  was ad o p ted  in  th e  present case, 
say s th a t  i t  is com pu lso ry  and  m ust operate equally 
upo n  all h o ld e rs . T h e  am ended certificate of incorpor­
atio n  so p rov ides. I t  does no t and could
n o t save th e  r ig h t of th o se  who do not come 
in to  th e  p lan . I t  co n s titu te s  a  single class of 
s to ck  and  th a t  unp re fe rred . I f  the court should 
g ive ju d ic ia l re co g n itio n  to  two classes of stock it would 
n o t o n ly  d isreg a rd  th e  ch a rte r as am ended, bu t it would 
a s se r t  in  effect th a t  the  m ethod  adop ted  was not com­
pu lso ry  and w as n o t to  o pera te  upon  all alike. Hence, 
to  declare  th a t  i t  d id  n o t b in d  com plainants would be 
to  declare  i t  unw arran ted  iii p o in t of law, and so, amoDg 
o th e r th in g s , to  th ro w  d o u b t over th e  validity of the 
th re e  m illions of d eb en tu res  issued  on the fact of it, to 
ca rry  i t  in to  effect. T he com plainant had ample notice 
of th e  schem e and  am ple opportun ity  to be heard in 
o p p o sitio n  to  it. U n d e r th e  circum stances it  seems to 
m e th a t  th e  a tta c k  upon  it ,  in d irec t though it be, comes 
too  la te . I t  is  n o t an  a ttack  upon the r ig h t to retire 
b u t only upon th e  m ode in  w hich it  has been exercised. 
To su ch  an  a tta c k  delay  is  fatal. T he principle of cases 
like

K e n t vs. Q uicksilver M ining Co., 78 N. Y., 159, 
R ab e  vs. D u n lap , 51 N. J .  Eq., 40 ; «■ T
D an a  vs. A m erican  Tobacco Company, lA 

E q ., 4 4 ; 73 N. J .  E q ., 736, 
ap p lie s , and  there fo re  th e  b ill should be dismissed.

W e re sp ec tfu lly  su b m it th a t  th e  decision of the Chancery 
C o u rt sh o u ld  be affirmed on th is  appeal for the following

reasons :
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A p p e lla n ts  h a v e  n o  S ta n d in g .

Where, as in th is  case, th e  com plain ing  p a r ty  is th e  ow ner 
of an infinitesimal in te re s t in  am ount, th e  s tan d in g  of th e  com ­
plaining party  becomes an  essen tia l e lem en t in  th e  case.

The in terest of th e  ap p e lla n ts  was ap p ro x im ate ly  1/17 o f  
1  per cent, of responden t’s o ld  p re fe rred  stock , and  if we include 
the old common stock then  th e  a p p e lla n ts  in te re s t  in th e  
entire outstanding stock of re sp o n d en t was less th a t  1/35 o f  1 
per cent, thereof. In  view of the  very sm all in te re s t claim ed 
by the appellants th e  m otive u n d erly in g  th e  ac tion  n o t only 
is involved but becom es im p o rta n t in a C o u rt of E q u ity .

I t  is not difficult to  find th e  m o tive  in  th is  case. I t  is 
stated by Thom as C. L azea r in  h is  le t te r  to  th e  tre a su re r  of 
the respondent u nder da te  of J u n e  16, 1910, w herein  h e  says 
(Case, 235, line 39):

“ We had a s im ilar experience som e years ago w ith  
the W estiughouse E lec tr ic  & M ach ine C om pany. T h a t 
Company, after its  reo rgan iza tion , u n d erto o k  to  pay  
dividends to  its  assen tin g  s tockho lders, an d  to  igno re  
the original stockholders who d id  n o t assen t, b u t they  
saw their m istake w hen we notified  them  of o u r p u r ­
pose to file a b ill for an  accoun ting  and fo r an  in ju n c­
tion, and m ade rep a ra tio n  sa tis fac to ry  to  o u r c lien t. 
In that case th e  C om pany  b o u g h t h is  stock . W e have 
no desire to  p a r t  w ith  o u r stock , co n sid erin g  i t  a  good 
investment and  well secured. B u t a  p ro p o s itio n  from  
the Company to  b u y  it  (w hile we w ish to  m ake none) 
might be taken in to  considera tion  in  o rd e r to  se tt le  up  
Mrs. L azear’s e s ta te .”

His own in te rp re ta tio n  of th is  su ggestion  is co n ta in ed  in  
his letter to General C ounsel of re sp o n d en t u n d er d a te  of Ju n e  
28,1910, in which he says (case, 240, line  35) : “ I  in tim a te d  in  
one of my letters to  Mr. P a tte rs o n  th a t  in  o rd e r  to  p rev en t 
itigation, we m ight en te rta in  a  p ro p o s itio n  from  th e  C om ­
pany to buy our stock. T h is  su g g estio n  is  now  w ithdraw n. I  
am almost ashamed th a t I  h in ted  such  a th in g . I t  looks too  
much like a ‘ hold up .’ ”
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M r. L az ea r a lso  gave h is  in te rp re ta t io n  of the  term “ hold 
u p  ” in  h is  te s tim o n y  in  an sw er to  an inqu iry  as to  the mean­
in g  th ereo f, as follow s : “ A. I t  looks too m uch like a threat 
to  e x to r t m oney ” (Case, 73, lines 36, 44).

I n  th is  connection  we ca ll a tten tio n  to  the  case of Trimball 
vs. A m erican S u g ar K efining C om pany, 71 N. J . Eq., 340, in 
w hich  a s to ck h o ld e r ow ning one-seven th  of 1  per cent, of the 
stock  w as th e  com p la in an t. T he C ourt there  held that a 
s to ck h o ld er ow ning on ly  a few sh a res  is required  to show by 
th e  b ill  of co m p la in t a c lear case by  definite affirmative allega­
tion  ; he m u st a n tic ip a te  and  exclude all reasonably probable 
co n d itio n s  w hich  m ay b a r h is  relief. C ertain ly  he is relieved 
of no p o rtio n  of th is  b u rd e n  on final hearing .

W e also  w ish to  n o te  th a t  the  app e llan ts  have not in any 
re sp e c t qualified them selves to  p rosecu te  th is  su it. Admittedly 
th ey  a re  ex ecu to rs  u n d e r a  foreign will, and by express pro­
v ision  of s ta tu te  have no r ig h t to  prosecute a su it in the courts 
of th is  S ta te  u n til  an exem plified copy of th e ir letters testa­
m en tary  have been filed w ith  th e  C lerk of the  Prerogative 
C ourt. (C om piled  S ta tu te s , V olum e I I . ,  p. 2265, Sec. 21.) 
T h is  has never been  done.

F o r m e r  A d ju d ic a tio n  a n d  W a n t  o f  E q u ity  Bar 
to  A p p e lla n ts ’ A c tio n .

F rom  th e  com plain t in  th e  ac tio n  in  th e  Federal Court 
(Case, 250-6a) betw een  th e  sam e p a r tie s  as here it appears that 
recovery  w as so u g h t b y  th e  a p p e lla n ts  from  the respondent of 
d iv id en d s  upo n  th e  sam e 10 2  shares of preferred stock of the 
re sp o n d e n t as are  the  su b jec t-m a tte r of th e  com plaint in the case 
a t  bar. A verm ent is m ade in  th a t  com plain t as to the proceed­
in g s of th e  re sp o n d en t fo r th e  reduction  and  retirem ent of its 
c a p ita l stock  ; th a t  of th e  171,840 sh ares  of the preferred stock 
th e n  o u ts tan d in g  m ore th a n  n inety  p e r  cent was surrender 
u n d e r sa id  p lan , and  th a t  th e re  rem ained  outstanding 17,18 
sh a re s  of such  p re fe rred  stock  ; th a t $859,200 in dividends ha 
been  se t a p a r t  an d  declared  by  th e  responden t upon the new 
s to ck  ;  th a t  o u t of th e  d iv idend  fund  so set apart for the new 
stock , th e  a p p e lla n ts  w ere e n title d  to  receive the sum o 
$4,029, be ing  in  th e  p ro p o rtio n  of 102  shares of pre erre
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stock held by the ap p e llan t to  17,184 held  by all the  ho ld ers  of 
said stock and s till o u ts ta n d in g ; th a t  th e  am oun ts th u s  com ­
ing to the appellan ts they  were e n title d  to  receive in p re fe r­
ence to the said new  stock h o ld ers , to g e th e r  w ith  in te re st 
from the several dates w hen th e  sam e w ere payab le . A ppel­
lants charged th a t the  re sp o n d en t h a d  been  req u ested  and  r e ­
fused to pay the - ap p e lla n ts  th é  d iv id en d s claim ed to  be 
due and payable, and  th a t  th e  ac tio n  of th e  re sp o n d en t in  
applying the whole of th e  d iv id en d  funds to  p ay m en t of d iv i­
dends on the new stock, to  th e  exclusion  of d iv id en d s  d ue  on 
the preferred stock held  by  th e  ap p e llan ts , and  o thers, was a 
violation of contract and a b reach  of tru s t .  A  d em u rrer was 
filed to this com plain t an d  overru led . A n affidavit of defense 
was submitted, se ttin g  u p  th e  p roceed ings of th e  re sp o n d en t 
and its stockholders for th e  re d u c tio n  an d  re tire m e n t of i ts  
entire capital stock, and  in s is tin g  th a t  su ch  p roceed ings h ad  
been duly conducted and  consum m ated  in  accordance with th e  
laws of the S tate of New J e rse y  ; th a t  th e  a p p e lla n ts  had fu ll 
knowledge thereof, assen ted  th e re to  an d  acqu iesced  th e re in  ; 
that the rights and  in te rests  of th ird  p ersons h ad  a ttach ed  and  
became affected since then  in  g re a t m easu re  ; th a t  no  d iv id en d s 
had been earned or declared  or p a id  u p o n  th e  fo rm er p re fe rred  
stock of the respondent ; th a t  the  a p p e lla n ts  were no t en titled  to  
rocover ; that the re sp o n d en t w ould secu re  for th e  a p p e lla n ts  the  
opportunity to p a r tic ip a te  in  th e  secu ritie s  issued  and  cash  
paid under the proceedings fo r th e  re d u c tio n  and  re tire m e n t 
of its capital stock, n o tw ith s tan d in g  th e ir  fa ilu re  to  tak e  a d ­
vantage thereof w ithin th e  tim e p e rm itted .

The court held the answ er insufficient and  rend ered  ju d g ­
ment for appellants, from  w hich ju d g m en t ap p ea l was p e rfec te d  
o the Circuit Court of A ppeals, aud  th e re  th e  ju d g m en t was 

reversed, and the court in  co n sid erin g  th e  co m p la in t as  well 
as the affidavit of defense held  th a t  th e  a p p e lla n ts  h a d  fa iled  
o state a cause of action  and  d irec ted  th e  D is tr ic t  C o u rt to  

sus am the dem urrer of th e  re sp o n d en t, an d  e n te r  ju d g m en t 
ereon. In  the opinion filed in  th a t  case, th e  c o u r t sa id  :

F o r neglect or refusal b y  th e  officers of th e  co r­
poration to  perform  a co rp o ra te  function  as to  th e  
declaration of the  d iv id en d  o r as to  th e  d is tr ib u tio n  

lunds asserted  to  be legally  o r  e q u itab ly  app lica-
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b le  to  d iv idends, re lief m u s t be sough t by an appro­
p ria te  su it in eq u ity , in  w hich the  Chancellor may, 
w hile avoiding in terfe rence  w ith th e  exercise of a due 
d iscre tion  by co rp o ra te  officers, ye t enforce the per­
form ance of a  legal co rp o ra te  d u ty .”

T h e  co u rt fu r th e r  sa id  :

“ T h ere  is  no averm ent in th e  p lain tiffs’ statement 
of claim  th a t  th e  d efendan t had  e ith e r earnings or sur­
p lu s  app licab le  to  th e  p ay m en t of dividends on plaint­
iffs’ p re fe rred  stock, n o r is th e re  any averm ent in the 
s ta te m e n t of claim  th a t  any  d iv idends upon the pre­
fe rred  stock  he ld  by  th e  p la in tiffs  had  been declared 
an d  p a id  b y  th e  defendan t. I t  is merely averred that 
p ay m en t of d iv idends was resum ed by defendant on 
M ay  15, 1910, b u t  it  is  now here averred  th a t payment 
of d iv id en d s  upon th e  p re ferred  stock of defendant was 
resum ed  a t th a t  o r any  o th e r tim e. On the contrary, it 
ap p ears  by  th e  s ta tem en t of claim  (th is  refers to the 
p la in tif fs ’ s ta tem en t of claim  in th a t  case) th a t a plan 
for th e  red u c tio n  of cap ita l stock of defendant and for 
th e  conversion of i ts  p re fe rred  stock  in to  common or 
u n p re fe rred  stock  was su b m itted  to  all the stock­
h o ld e rs , in c lu d in g  p lain tiffs, and  th a t such proposal 
was ad o p ted  by  th e  ho lders of n inety  per cent, of the 
p re fe rre d  stock , and  i t  was specifically averred in the 
s ta te m e n t of claim  th a t  th e  d iv idends were declared by 
th e  d efendan t on th is  com m on stock and were payable 
to  th e  h o ld e rs  th e reo f.”

In  p u rsu a n ce  of th e  ju d g m en t of th e  C ircuit Court of Ap­
p ea ls  on A p ril 19, 1913, th e  d em u rre r w as sustained, judgment 
en te red  fo r th e  re sp o n d e n t and  th e  appe llan ts  ordered to pay 
th e  costs. T h e  ap p e lla n ts  filed a  w ritten  m em orandum entire ^ 
ex  p a r te , an d  u n a sse n te d  to  b y  th e  respondent, to the e ec 
th a t  th e  p ay m en t of costs was w ithou t prejudice to the appe 
la n ts ’ r ig h t  an d  w ith o u t p re su m p tio n  of a re traxit.

T h e  op in ion  filed by  th e  C ircu it C ourt of A ppeals in 
case w ill be found  re p o rte d  in  A m e r ic a n  S tee l Foun ry vs 

T h o m a s  G . L a z e a r  e t a l . ,  204 F ed . R ep ., p- 204.
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While it is true  in th e  P en n sy lv an ia  case th e  re sp o n d en t 
insisted tha t the  ap p e llan ts’ co m plain t and  su it req u ired  
judicial action w ith reference  to  th e  in te rn a l m anagem ent of 
the respondent, yet th e  p roceed ing  and  th e  purpose  th ereo f 
were to recover th e  p aym en t of d iv id en d s earned , se t a p a r t  
and theretofore declared  and p a id  o u t by  th e  re sp o n d en t upon  
the new stock con tra ry  to  th e  a lleg ed  r ig h ts  of th e  a p p e lla n ts  
to have such earnings p a id  upon th e  10 2  sh ares  of p re fe rred  
stock on account of d iv idends accrued  and accru ing  an d  p r io r  
and in preference to  th e  new stock, and  th a t  such  ac tion  by  
the corporation was a v io la tion  of co n tra c t an d  b reach  of tru s t. 
The Circuit Court of A ppeals to o k  notice  of th e  p ro ceed in g s 
for the reduction and  re tirem en t of th e  stock  of th e  re sp o n d ­
ent and held th a t before th e  a p p e lla n ts  w ere en title d  to  r e ­
cover, a dividend m ust ac tu a lly  have been d ec la red  payab le  
upon the preferred stock  u p o n  w hich th e  a p p e lla n ts  m ade 
their claim.

The appellants in th e  case a t b a r  seek su b s tan tia lly  th e  
same relief as was sough t b y  them  in  th e ir  ac tion  in the  P en n ­
sylvania case. T heir p rayer, folio  6, is  as follow s :

“ T hat the am ount of d iv idends accum ulated  on y o u r 
orators and o th e r p re fe rred  stock, and  th e  in te re s t 
thereon from the  tim es sa id  d iv id en d s shou ld  have been  
declared and paid , m ay be a sce rta in ed  by  decree of th is  
Honorable C ourt, and  th a t  sa id  com pany  m ay be com ­
manded by a decree fo rth w ith  to  declare and  p ay  d iv i­
dends to your o ra to rs  and  o th e r p re fe rred  s to ck h o ld e rs  
pro  ra ta  th e ir  several ho ldings, an d  the  am o u n ts  so a sc e r­
tained or such p a r t th e reo f as  can be in th e  ju d g m e n t 
of this H onorable C o u rt a t th is  tim e safely  d is tr ib u te d  
to such preferred s to ck h o ld ers , an d  th a t  s a id  com pany  
may be com m anded by  decree of th is  H o n o ra b le  C o u rt 
hereafter th ro u g h o u t th e  ex istence of sa id  com pany  to  
declare and pay  q u arte rly  to  y o u r  o ra to rs  and  o th e r  
preferred stockholders d iv idends a t th e  ra te  of six  p e r  
centum per annum , w henever in  th e  o p in ion  of th e  
company’s board of d ire c to rs  for th e  tim e being  such 
dividends can be safely p a id .”

Mrv k' evidence here  show s th a t no ea rn in g s of
ave ever been se t a p a r t  o r d iv idends or d is tr ib u tio n
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th ereo f d ec la red  o r p a id  on accoun t of th e  old preferred stock 
of th e  re sp o n d en t, b u t  th a t  ea rn in g s to the amount of 
$1,761,360 h ad  been d is tr ib u te d  b y  w ay of dividends declared 
and  p a id  u p o n  th e  n ew  stock  (Case, p ages 106, lines 18-23 ; also 
Case, p ag e  105, lines 1 1 -1 5 -1 7 -8 , and  page 106, lines 11-17). 
T h e  tim es of p ay m en t an d  th e  ra te s  are  se t fo rth  in the letter 
of M r. F . E . P a tte rs o n , sec re ta ry  of th e  defendant, addressed 
to  g en e ra l counsel of th e  d e fen d an t u n d er date of April 15, 
1915, p u rsu a n t to  th e  d irec tion  of th e  court (Case, page 106). 
N o  action  can be m ain ta in ed  fo r th e  recovery of dividends 
u p o n  s to ck  u n til  i t  ap p e a rs  th a t  such  have been declared, 
p ay ab le  on th e  specific stock  on  account of which such recovery 
is  sough t. T h e  u n d isp u ted  evidence here  is th a t no dividends 
w ere d ec la red  upo n  th e  10 2  sh ares  of the old preferred 
Stock of th e  re sp o n d e n t he ld  by  the  appellant, or 
any  o th e r  s im ila r  stock . T o  th is  ex ten t both the 
P en n sy lv an ia  ac tio n  an d  th e  ac tion  at b ar are the same, and 
th e  ju d g m en t in  th e  P en n sy lv an ia  ac tio n  should be held con­
c lusive and  an  ad ju d ica tio n  of th e  appe llan ts  rights in that 
reg ard . A p p e llan ts  in  the ir p ra y e r h ere  seek to have the 
am o u n t of d iv idends an d  in te re s t thereon  ascertained and the 
re sp o n d en t com m anded b y  decree to  declare and pay to the 
a p p e lla n ts  and  o th e rs  s im ilarly  situ a ted  such dividends when 
so  asce rta in ed . T o  th a t  ex ten t i t  m ay be said  that the relief 
so u g h t in  th e  case a t  b a r  differs from  th a t  sought in the Penn­
sy lv an ia  case. I t  is our u n d erstan d in g  of the law, and we 
th in k  i t  will n o t be questioned  by appellan ts, th a t courts will 
n o t d ire c t th e  p ay m en t of d iv idends o r invade the province of 
th e  d irec to rs  of a c o rp o ra tio n  by  decree ordering the payment 
of d iv idends un less th e  d irec to rs  f r a u d u le n tly  had failed and 
re fu sed  to dec la re  an d  pay d iv idends upon stock entitled 
th ere to . T h ere  is  no  allegation  o r charge in the com­
p la in t  of frau d  on th e  p a r t of the  d irec to rs in failing or 
re fu s in g  to  d ec la re  an d  p a y  d iv idends upon the 102 shares o 
o ld  p re fe rred  stock . T h ere  is no proof of any fraud or other 
im p ro p e r conduct on th e  p a r t  of the  d irec to rs in that regar 

A t th is  p o in t we find ap p e lla n ts ’ position  rather sin 
gu lar. N o t be ing  ab le  nor hav ing  th e  rig h t to prevail agams 
th e  re sp o n d en t u p o n  e ith e r  of th e  grounds above stated,—a 
th e  com ing in  of th e  re s p o n d e n ts  answ er, they see^ ^ 
b y  a lleg a tio n s in  th e  am endm ent to  th e  complaint filed on
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September 26, 1914, in w hich th ey  im perfec tly  and  in ­
sufficiently allege th a t  th e  re sp o n d en t g ives o u t an d  p re te n d s  
that on the 29th of Ju n e , 1908, a ll of the  re sp o n d e n t’s p r e ­
ferred stock there to fo re  issued  and  o u ts tan d in g , in c lu d in g  th e  
102 shares held by  th e  a p p e lla n ts  was re tire d , cancelled  and  
extinguished in pu rsu an ce  of th e  law s of th is  S ta te  ; an d  
proceed to narra te  th e  v a rio u s  s tep s  and  p ro ceed in g s by 
which such reduction  and  re tirem en t of th e  re sp o n d e n t’s 
capital stock was a c co m p lish e d ; and  th en  fu r th e r  charge  th a t  
the contrary is the tru th  and  th a t  a p p e lla n ts ’ 10 2  sh a res  of 
preferred stock are s till o u ts tan d in g  an d  a valid  o b liga tion  of 
the respondent; and th a t  th e y  do not ad m it th a t  th e  ac tio n s  
and proceedings of th e  re sp o n d e n t and  its  d irec to rs , s to ck ­
holders or com m ittee w ere ac tu a lly  taken  and  held  ; and  leave 
the respondent to make p r o o f ; an d  th en  fu r th e r  aver th a t even 
if such action and p roceed ings, o r any  of them , o ccu rred  
as pretended, th a t the ap p e llan ts  nev er assen ted  th e re to  n o r 
accepted its offer to  p u rchase  an d  re tire  th e ir  p re fe rred  s to c k ; 
and then fu rther charge th a t sa id  p roceed ings were no t in ­
tended to and d id  not cancel o r  affect th e  p re fe rred  stock  of 
the appellants and o th e r ho ld ers  who d id  n o t come in  and  tak e  
advantage thereof, and  th a t  th e  re sp o n d en t never a c tu a lly  
tendered to the appe llan ts  and  th a t  th e  ap p e lla n ts  never a c t­
ually received any m oney o r secu ritie s  in sa tis fac tio n  of th e ir  
stock.

In other words, no t being  e n title d  to  reco v er for d iv i­
dends never declared upon  th e ir  stock , an d  no t being  en ­
titled to a decree o rdering  th e  d irec to rs  to  declare and  
pay a dividend upon th e ir  stock  fo r th e  lack of 
anJ fraud on th e  p a r t  of th e  d irec to rs  in  n o t doing 
so, they set up, n o t affirm atively , b u t a rg u m en ta tiv e ly , 

e reason why the  re sp o n d en t h as  n o t an d  does n o t d e ­
clare or pay a dividend u p o n  th e  p referred  s to ck  held  
y * le aPPellants. T hey  do no t a tta c k  th e  re g u la r ity  o r 

va i ity of the proceedings of th e  re sp o n d en t fo r th e  re - 
UC l°u au<̂  re tirem ent of i ts  e n tire  c a p ita l stock . T hey  do

c arge that the s ta tu te s  of th is  S ta te  in  such case m ade
Prpvi ed were no t in  all re sp ec ts  s tr ic tly  com plied  w ith, 

th a / S1111̂  y .a^ e£e th a t th ere  was a  p re te n se  b y  th e  re sp o n d en t 
the J >roce®<̂ 1̂1̂  were h ad  by w hich th e  e n tire  ca p ita l s to ck  of 

pon ent was cancelled and  re tire d  and  w ith o u t ad m ittin g
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th e  p roceed ings were liad  as p re ten d ed  ; th a t such were not 
b in d in g  u p o n  th e  appe llan ts , because the  appellants had not 
a sse n te d  th e re to  an d  h a d  n o t accep ted  the  benefits thereof. 
T h ey  seek to  c a s t th e  bu rd en  upon  th e  respondent to show 
th e  reaso n  fo r no t d ec la rin g  and  p ay in g  dividends on their pre­
fe rre d  stock , in s te a d  of th e ir  d o ing  w hat th e  law imposes 
upo n  th em , p ro v in g  and show ing th a t e ither the divi­
dend  h a d  b een  dec la red  so  th a t  they  were entitled 
to  p ay m en t th e re o f o r th a t  th e  d irec tors had acted 
frau d u len tly  in  no t declaring  and  pay ing  the dividend 
ju s tify in g  th e  co u rt o rd e rin g  th em  to do so.

T h e  ap p e lla n ts  h av in g  fa iled  to  m ake .any  proof in that 
re g a rd , th e  b u rd e n  w as cast upon  them  to  prove even if a 
p ro p e r  a llega tion  had  b een  m ade in  th e  com plaint (which was 
n o t m ade), and  even if a  p ro p e r p ra y e r to  th a t effect was in­
co rp o ra ted  in  th e  co m p la in t (w hich was no t), th a t the reduc­
tio n  and  re tire m en t of th e  p re fe rred  stock by  the respondent 
was illegal, inv a lid  an d  no t conduc ted  in accordance with the 
s ta tu te  in such  case p rov ided . T h is  case was tried in a 
m an n er b y  w hich  a ll th e  p roofs of b o th  partie s  were received 
by th e  c o u rt w ith o u t reg ard  to  w here th e  burden rested for 
m ak ing  m a te r ia l p roof, an d  th u s  th e  proceedings by which the 
red u c tio n  an d  th e  re tire m e n t of th e  en tire  cap ita l stock of the 
re sp o n d en t w ere u n d ertak en  and  accom plished are before the 
c o u r t ;  b u t th is  cond ition  of th e  record , we insist, does not 
re liev e  th e  a p p e lla n ts  of th e  b u rd en  to  show affirmatively the 
r ig h t to  th e  re lief p ray ed  for.

II.
T h e  p ro ce e d in g s fo r  th e  re d u c tio n  and retire­

m e n t o f  th e  resp o n d e n t’s c a p ita l stock were 
a u th o r iz e d  b y  th e  s ta tu te .

T h e re g u la rity  of th e  p roceedings for th e  reduction and 
re tire m en t of a p p e lla n ts ’ o ld  p re fe rred  s to c k  and com 
sto ck  is n o t assa iled . E ach  s tep  requ ired  by  sta tu te  wa 
a n d  com plied  w ith .



15

We insist under Sections 27 an d  29 of th e  A ct of 1890, as 
construed by th is  Court in B e r g e r  v s . U n ite d  S ta te s  S te e l  C or­
poration, 63 N. J . E q., 809, th a t  on tw o -th ird s  vote in  in te re s t  
of each class of stockho lders, any  class of stock  m ay bo re ­
tired or reduced, and th a t  “  th is  is  com pulsory  and  m u st 
operate equally upon all h o ld ers ,” an d  fu r th e r , as h e ld  in  th e  
same case, t h a t : “ T he com plainan t (stockho lder) th ere fo re  
lias no vested righ t to  re ta in  h e r  sh a re s  in  o p p o sitio n  to  any  
lawful method provided for re tirin g  th em .”

The reasonableness and  th e  p ro p r ie ty  of th e  te rm s u nder 
which the old preferred  stock an d  com m on stock  were re tire d  
and the reduction of the cap ita l stock accom plished  were n o t 
gone into on the tria l. In d eed , w hen co u n se l fo r re sp o n d en t 
started to do so he was halted  by  th e  co u rt w ith th e  s ta tem en t, 
that no attack having been m ade u p o n  th e  reaso n ab len ess  o r 
the good faith or th e  p ro p r ie ty  of th e  p roceed ings, no evidence 
on the part of the re sp o n d en t in  th a t  re g a rd  was n ecessary , 
no issue thereon having been ten d ered  (Case, page 123, lin es  
16-28).

Vice-Chancellor S tevens say in g  :

“ I  cannot judge of th e  reaso n ab len ess  of it. I  
shall assum e th a t th e  d irec to rs  w ere gu ided  b y  p ro p e r  
motives and no t c o rru p t m otives, u n til th e  c o n tra ry  is 
shown. I t  is p ossib le  if an  issue of frau d  were ra ised  
that then th is  C ourt m igh t in v es tig a te  th e  q u es tio n  ; if 
the charge were th a t  th ey  had  frau d u len tly  so u g h t to 
injure the com plainant an d  o th e r  sto ck h o ld ers , w hy 
that would raise, p erhaps, th e  w hole q u estio n , b u t no 
such issue being m ade, i t  seem s to  me th a t  i t s  re a so n ­
ableness or un reaso n ab len ess  is no t a m a tte r  of in q u iry  
at this time ” (Case, page 123, lines 16-28).

ppellants subm it th a t  th e  red u c tio n  an d  re tire m en t of 
e s ock of the responden t, if view ed as  a p u rch ase  of i ts  
ares or retirem ent, was a legal and  p ro p e r  proceed ing . I n  
er words, the respondent h a d  th e  r ig h t to  p u r c h a s e  any  

sto k°D *** St° Ck’ ^ u t *n o rd e r to  r e ti re  a l l  of its  c a p ita l 
tire .UU, er s â ^u^e ^  w as com pelled  to  p u rc h a se  th e  en-
oan S-h Cj • ou^ anding, an d  could  n o t p ro c u re  i ts  su rren d er fo r 
cancellation in any o ther way.
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T he resp o n d en t, b y  the  proceed ings for the reduction 
an d  re tire m e n t of its  c a p ita l stock , un d erto o k  to  retire all its 
cap ita l stock  th en  o u ts tan d in g , b o th  p re fe rred  and common, 
u n d e r th e  follow ing p ro v is io n  of Sec. 29 of th e  Statute, i. e.: 
f ‘ D ecrease of cap ita l stock  m ay be effected by retiring or re­
ducing  any  class of th e  s to ck ,” and  issue in  lieu thereof new 
stock  w ithou t p re ference  of any  k ind . See Amended Certifi­
ca te  of In co rp o ra tio n  (C ase, p. 186)'.

T h e  red u c tio n  and  re tire m en t having  been carried out in 
s t r ic t  accordance and  com pliance w ith  th e  law, no fraud or 
im p ro p rie ty  being claim ed o r proved , no question  of adequacy 
o r inad eq u acy  of co n sid era tio n  be in g  in  issue in  the case, the 
p ro ceed in g s by w hich th e  o ld p re fe rred  stock  and the old com­
m on sto ck  w ere re tire d  m u st be h e ld  to  be b inding and obli­
g a to ry  upon  th e  102 sh a re s  held b y  th e  appellan ts.

I I I .

A p p e lla n ts  assented a c t u a lly  to  th e  readjust­
m e n t a n d  r e d u c tio n  o f  resp o n d en t’s ca p ita l stock.

I t  a p p e a rs  from  th e  ev idence th a t  the 102 shares of 
s to ck  re su lte d  from  a conversion or exchange of 48 shares 
of com m on s to ck  of th e  A m erican  S teel C astings Company and 
27 sh a re s  of p re fe rred  stock  of th e  A m erican Steel Castings 
C om pany  w hen th a t  com pany w as absorbed  by the defendant. 
T h e  stock  of th e  A m erican  S tee l C astings Company, as shown
by the inventory of the estate of Alice C. Lazear, was a part
of h e r  es ta te , and  defen d an t h as  show n by testim ony of Mr. 
T h o m as C. L az ea r th a t  th e  conversion was m ade after her deatfi. 
I t  ap p e a rs  also  from  th e  tes tim ony  th a t a t the  same time Mr. 
T hom as C. L azear, one of th e  p lain tiffs in t h i s  action, re­
ce ived  71 sh a res  of the  old p re fe rred  stock of the respon en 
in  exchange for an  equa l am oun t of common aioc °  
A m erican  S te e l C astings C om pany. The appellant 1Tho™
C. L azear, in  h is te s tim o n y  tak en  by  deposition  at F i s g ,  
a d m itte d  h av ing  received  all th e  various notices an
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munications issued by th e  re sp o n d en t and  by  th e  com m it­
tees in charge of the  p roceed ings for th e  red u c tio n  and  re tire ­
ment of its capital stock, inc lud ing  n o tices  of all th e  m eetings 
and each adjournm ent thereof, an d  in c lu d in g  th e  final no tice  of 
June 12, 1908 (Case, 184), re ad in g  as follow s :

“ Referring to  th e  p lan  for change in th e  ch a rac te r 
and amount of the com pany’s ca p ita l stock , su b m itted  to  
stockholders under d a te  of J a n u a ry  3, 1908, th e  com ­
mittee begs to  advise, th a t  a t  th e  S tockho lders A d­
journed Special M eeting  h e ld  th is  day, th e  p lan  was 
approved and declared  effective by  ab o u t n in e ty  p e r  
cent of all the  o u ts tan d in g  stock  ; 1250 shares o n ly  vo t­
ing against the  plan.

“ F u rth e r s tep s  necessary  to  consum m ate th e  p lan  
will be taken as p ro m p tly  as possib le , and  n o tice  w hen 
deposit certificates m ay be exchanged  fo r th e  new  secu­
rities and cash, will be given in  due course.”

The court will here no te  th a t  th is  n o tice  of J u n e  12, 1908, 
was received by the ap p e llan ts  seventeen  d ays before th e  d a te  
when the certificate of red u c tio n  an d  re tire m e n t of th e  cap ­
ital stock of the resp o n d en t and  of th e  am en d m en t of i ts  c e r­
tificate of incorporation as p roposed  was filed w ith th e  Secre­
tary of State ; th is  in te rim — seven teen  d a y s— being  afforded 
any stockholder not a tten d in g  th e  m eetings an d  n o t th e re to ­
fore having expressed any  view upon  th e  su b jec t to  tak e  such  
action as might be seen fit, e i th e r  in  ap p ro v a l o r d isap p ro v a l 
o the proceedings, and if in  d isa p p ro v a l to  ta k e  th e  neces- 
sary legal action to  p rev en t o r in te rfe re  w ith  th e  consum m a- 
ion of the proceedings, and  th a t  no  o b jec tio n  w as m ade b y  

anybody and no proceedings tak en  b y  an y body  in  th a t  regard . 
Ihe appellant, Thom as C. L azear, on A p ril 6, 1908, w ro te  

FattersQfi, secretary  of th e  d efen d an t, say in g  :

I  hold seventy-one sh a re s  p re fe rred  stock  of y o u r 
company, and Jesse  T. L azear, C h arles  P . O rr and  m y- 
solf, as executors of th e  will of A lice C. L azear, ho ld  
JU2 shares of the  sam e class. I  will p ro b a b ly  d ep o sit 
my 71 shares w ith th e  G u a ra n ty  T ru s t C om pany  befo re  

0 18tk ’ but; my co-execu to rs h e s ita te  as  to  th e  102
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sh ares  belo n g in g  to  th e  e s ta te  of Alice C. Lazear, de­
ceased. V iew ing th e  m a tte r  as th ey  do, they doubt 
th e ir  pow er and  th e  ad v isab ility  of m aking the exchange 
co n tem p la ted  b y  th e  p lan  proposed , a t least without the 
app roval of th e  O rp h a n s’ C ourt ” (Case, p. 175).

I n  p u rsu an ce  of th a t le t te r  L azear d id deposit his 71 
sh ares , and as  tes tified  b y  him  :

“ Q. I t  was, then , a  deposit w ith  the Guaranty Trust 
C om pany  of seven ty -one shares  of American Steel 
F o u n d rie s  p re fe rred  und er th e  plan  fo r readjustment, by 
th e  te rm s of w hich you  were to  receive 77% in new 
A m erican  S tee l F o u n d rie s  sing le stock, 20% of Ameri­
can S tee l F o u n d rie s  4%  debentures, and 3% cash—is 
th a t  co rrec t ? A. I  th in k  th a t  is  correc t as you have 
s ta te d  i t  ” (C ase, p, 50, line 40 ; p. 51, line 13).

A nd :

“ Q. I t  was y o u r p u rp o se , of course, as expressed 
by  y o u r exchange, so fa r as the  71 shares were con­
cerned, anyhow , to  a ssen t to  the  proposed change in 
ca p ita liz a tio n  o f th e  A m erican  S teel Foundries, as sub­
m itte d  ? A. T h a t w as m y p u rp o se —so far, only, as the 
71 sh a res  w ere concerned . I t  h ad  noth ing  to do with 
th e  sh a res  th a t  belonged  to  th e  esta te  of Alice C. 
L az e a r ” (C ase, p, 58, lines 41-5  ; p. 54, lines 13).

I t  w ill be n o te d  th a t  in  th e  le tte r  of A pril 6, 1908, above 
q u o ted , th e re  is no  s ta tem en t of d issen t by th e  co-executors 
of T hom as C. L azear, no ob jec tion  to  th e  proposed reduction 
and  re tire m en t of stock, b u t  a  m ere s ta tem ent of hesitancy as 
to  th e  pow er or ad v isab ility  of depositing , i t  without the ap­
p ro v a l of th e  O rp h a n s’ C ourt.

B y  th e  will of A lice C. L azear, under the first par­
ag rap h  thereof, a ll th e  e s ta te , real, personal a n d  mixed, 
is  b eq u ea th ed  to  p la in tiff, T hom as C. L azear, during 
te rm  of h is  n a tu ra l life , and  u n d e r p a rag rap h  2 power is giv 
to  m ake sales and changes in  th e  investm ents f o r ° tber 
e r ty , and  such o th e r  p ro p e rty  o r securities to  be f° r " 0
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of my said husband (T hom as 0 . L azear) d u rin g  h is  n a tu ra l 
life.” At the tim e of A lice C. L az ea r’s d ea th , as above s ta ted , 
she owned 48 shares of com m on and  27 sh ares  of 
preferred stock cf th e  A m erican  S tee l C astings C om ­
pany, which was converted  and  exchanged  a fte r h e r  d e a th  
into the 102 shares of p re ferred  stock of th e  A m erican 
Steel Foundries, and w hich  102 sh a re s  u n d er sa id  second 
paragraph of the will were for th e  use of sa id  ap p e llan t, 
Thomas C. Lazear (her husband), d u rin g  h is  n a tu ra l life. W e 
contend that under th e  provisions of th e  will, th e  appe llan t, 
Thomas C. Lazear, who was th e  ow ner of 71 shares  of th e  p re ­
ferred stock of the re sponden t, a lso  as th e  life  te n a n t of th e  
102 shares of p referred  stock  of A lice C. L az ea r h ad  d u rin g  
his lifetime the absolute use and  d isp o sitio n  of th a t  p ro p e rty  as  
he saw fit. In  support thereo f see

Sutphen  vs. E l l i s , 35 M ich., 446.

where the court giving co n stru c tio n  to  a will h e ld  th a t  th e  
life tenant to whom is g ran ted  th e  r ig h t to  th e  use of th e  
property during his lifetim e is vested  w ith th e  ab so lu te  r ig h t 
to use and dispose of th a t p ro p e rty  as  he sees fit and  to  th e  
same effect see

Gee vs. IJasbrou ck , 128 M ich., 509, a t 513.

d id
th e
A n
for

Thomas C. L azear having  ac tiv e ly  assen ted  to  th e  p ro ­
ceedings for the reduction  and  th e  re tire m en t of the cap ­
ital stock of th e  responden t, an d  h av ing  d ep o sited  71 
shares of the preferred stock held  by h im , cannot claim  
that such assent was lim ited  to  th e  71 sh a re s  an d  
not operate upon the  102 sh a re s  of w hich  he h ad  
absolute and unqualified d isp o sitio n  d u rin g  h is  life, 
exchange of p referred  shares fo r o th e r sh ares  and 

ebentures and cash is one form  of d isp o sin g  of p ro p ­
erty. In this connection i t  is  well to  ca ll th e  c o u r t’s a t­
tention to his testim ony to  th e  effect th a t  he was p laced  
m charge and m anagem ent of th e  es ta te  by  th e  o th e r  ex ecu to rs  
f 1 j  er Persons beneficially in te re s te d  th e re in  and  consti- 
u ed their agent for all pu rposes  (Case, page 45).

he position of the ap p e lla n ts  in  th is  p a r tic u la r  rem inds 
ns of an interesting case in I llin o is  w here th e  dual capacity  of 

litigant was involved. W e re fe r to  th e  case of
People ex rel. S a m u e l A p p le to n , 105 111., 474.
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T h is  was an  action  fo r th e  d isb a rm en t of Appleton. He 
w as cha rg ed  w ith  co llec ting  $5,000 upon  a m ortgage entrusted 
to  h im  b y  a c lien t and  a p p ro p ria tin g  th e  funds to his own use. 
H is  defense was th a t  he co llec ted  th e  m oney as trustee and 
n o t as a tto rn ey . U pon th e  first p resen tation  of the case 
th e  S u p rem e C ourt of I llin o is  d isbarred  him, but 
o n  a  re h ea r in g  by  a d iv ided  cou rt a  majority ac­
cepted  h is  defense an d  held  th a t  he was not subject 
to  d isb arm en t because  as claim ed by  him  the money was 
co llec ted  as t ru s te e  and  n o t as a tto rn ey . Justice Mulkey, 
in  a d issen tin g  opinion in  th a t case, a t p. 486, makes this in­
te re s tin g  observ a tio n  :

“ To th e  case th u s  clearly  m ade ou t against the le- 
sp o n d en t he in te rp o se s  th e  technical defense that in 
a p p ro p ria tin g  th e  re la to r’s p roperty  to  h is own use in 
th e  m anner we hav e  seen, he was acting merely as 
T ru s te e , an d  no t as a tto rn ey , and  upon this ground 
alone th e  m a jo rity  of th is  cou rt have mercilully per­
m itted  him  to  escape. T h is  defense so forcibly re­
m inds m e of th e  old s to ry  of the  profane bishop who 
had  th e  good fo rtu n e  to  be a duke, also, I  cannot re­
fra in  from  it. An acq u a in tan ce  w ho happened to over­
h e a r  him  u s in g  p ro fane  language asked  him how it was 
th a t  he, be ing  a b ish o p , could be guilty of
sw earing. ‘ A h, m y fr ie n d ,’ replied  his Rever­
ence, ‘ I  sw ear as a  D uke and not as a bishop.
• B u t,’ re to r ts  th e  o th e r, ‘ if th e  devil comes to get 
th e  D uke, w hat w ill become of th e  bishop.’ So m 
th is  case w hen h is  sa tan ic  m ajesty calls for Appleton, 
th e  T ru s tee , I  sh o u ld  like to  know w hat will become o 
A ppleton , th e  law yer.”

A nd so  in th e  case  a t b a r , we have th e  appellant, Thomas . 
L azear, h o ld in g  tw o b locks of p re fe rred  stock of the responc 
en t, one in  h is  in d iv id u a l cap ac ity , and  the other in his capac 
fty  as life te n a n t u n d e r th e  will of A lice C. Lazear, decease 
H e  assen ted  to  th e  p lan , b u t says i t  was lim ited to the 
sh a re s  and  th a t  i t  was no t in ten d ed  to  apply  to the 10 s ^  
I n  h is  d u a l cap ac ity  he w as p lay in g  two strings to  t e 0 
fo r th e  71 sh a res  h e  w ould tak e  new stock, debenture do
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and cash under the  p roceed ings for th e  red u c tio n  aud  re ­
tirement of the re sp o n d e n t’s stock,, an d  u p o n  th e  102 
shares he would s it by, say  no th in g , allow  everybody  else 
to act upon his assen t to g e th e r  w ith th e  assen t of o th e rs , 
and if later the value of th e  new sec u ritie s  d id  no t m a te r ia l­
ize as well as he would like, he would seek som e o th e r 
form of benefit or p ro fit, and as  th e  te s tim o n y  show s he 
did. Under his le tte r  of J u n e  4, 1910, he asked  for d iv i­
dends upon the 102 shares of p re fe rred  stock, th o u g h  he 
had deposited h is 71 sh a res  of stock  and received th e  re s u lt­
ing securities and cash th ereo n  an d  knew  and  ad m itted  hav ing  
received the notice of J u u e  12, 1908, n o tify ing  him  th a t the  
reduction and retirem ent of th e  ca p ita l stock  of th e  d efen d an t 
had been approved an d  effected by  a  vo te of 90 p er cent, of 
the holders of each class of th e  stock. F in d in g  on J u n e  16, 
1910, that his claim for d iv idends was denied  and  th a t  it was
insisted by the responden t th a t  th e re  were no d iv id en d s p a y ­
able upon the old p referred  stock  (see affidavit of T hom as C. 
Lazear attached to  c o m p la in t) ; h e  th en  ask ed  the  re sp o n d en t 
to make him a p ro p o sitio n  to  p u rch ase  th e  10 2  sh ares  a t  the 
price of par which he testifies h e  h ad  th en  in  m ind, and  in th e  
event of its failure to  do so th re a te n e d , as he d id  in a 
similar situation w ith  th e  W e stin g h o u se  C om pany, to  
enjoin the paym ent of any d iv id en d s upon  th e  new stock. 
We insist the appellan t m ay n o t blow h o t an d  cold. T here  
cannot be acceptance by T hom as C. L az e a r ind iv idua lly  fo r 
his 71 shares by ac tua l a sse n t th e re to  an d  a t th e  sam e tim e 
a speculation and effort to  rea lize  $10 0  p e r sh a re  bv co e r­
cion of the respondent as to  th e  10 2  sh ares  of w hich he is

? owner as hfe tenan t, and  of w hich he had conro l as m an­
aging executor.

If it should be contended that under the laws of this 
ate the title and right of disposition did not lodge ab- 

 ̂ ■̂ k°ma8 C. Lazear as life tenant, but were 
• 1Q îe executors, nevertheless, his assent was bind- 
e l r  TTh e , 102 shares’ if not as life tenant then as
all DP°r’ the laWS °f this Stafce we find that
iatratrT301̂  ^  an es*'a*ie passes to an executor or admin-
so ln h / a common law a n d th e  a d m in is tra to r  h a s  th e  ab- 
joint eJ >° W,er d*sPosal over th e  w hole e s ta te . S ince 

n ors and jo in t a d m in is tra to rs  are  re g a rd e d  in
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law  as c o n s titu tin g  b u t one person , th e  title  of which ex­
ten d s to  th e  en tire  p erso n a l e s ta te  of th e  tes ta to r or intestate, 
T hom as C. L azea r h ad  fu ll pow er of d isposal.

See H a y e s  vs . H a y e s , 45 New Je rsey  E quity , 461.
S h re v e  vs . J o yc e , 36 N ew Je rse y  Law, 44-48.

U n d e r th e  decisions of th e  co u rts  of th is  S tate, the assent 
of eq u itab le  ow ners is n o t necessary  in  any  proceeding requir­
ing  th e  assen t of s to ck h o ld ers . W h a t is contemplated by 
s ta tu te ,  an d  a ll th a t  is re q u ired  b y  the  laws of this State, is 
th e  a s se n t of th e  h o ld er of th e  leg a l title .

See M u r r a y  vs. B e a t t ie  M f g .  Co., 79 N. J . Eq., 604, where 
th e  co u rt says, a t  p. 1040 :

“ T h e  u n an im o u s assen t of th e  stockholders to the 
B y-law s of 1900 w as an  assen t only of the persons 
ow ning  th e  legal t i t le  to  th e  stock. T his is all that 
is  necessary , for u n d e r  th e  s ta tu te  th ey  will not have 
th e  r ig h t to  vote, an d  T ru s tee s  are expressly authorized 
to  re p re se n t th e  stock held  in  tru s t  and to vote thereon 
as  a s to ck h o ld e r.”

T h erefo re , w h e th e r T hom as C. L azea r held  the 102 shares 
of sto ck  as life  te n a n t, w ith th e  abso lu te  rig h t of disposi­
tio n  th e reo f, as h e ld  in th e  M ichigan cases, or by consent 
of all th e  ex ecu to rs  an d  beneficial ow ners had  the control of 
th e  102 sh a res  as execu to r, h is active assen t to  the reduction 
and  re tire m e n t of re sp o n d en t’s sto ck  even though ho seeks to 
lim it  i t  to  th e  71 sh a res  h e ld  b y  h im  individually, must w a 
c o u rt of e q u ity  an d  upon  a ll eq u itab le  p rincip les be regarded as 
an assen t ap p licab le  to  th e  102 sh ares  as well as the 71 shares.

IV.

A p p e lla n ts  Im p lie d ly  Assented.

S hou ld  th e  co u rt ho ld  th a t  assen t of th e  appellants to the 
re d u c tio n  and  re tire m e n t of th e  responden t s capital stoc w 
n ecessary , we fu r th e r  in s is t th a t in  contem plation  of aw s
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assent is not required to  be an  active ac tu a l assen t, b u t m ay 
be an implied assen t ; an  assen t im p lied  from  action  o r 
inaction, or flowing from co n d u c t o r acquiescence. T he 
record abounds w ith evidence co n s titu tin g  im p lied  a sse n t by 
the appellants. W e refer again  to  th e  le tte r  of A p ril 6, 1908, in  
which Thomas C. L azear exp resses  h is  a s se n t to  th e  p ro ­
posed reduction and re tire m e n t of stock, on ac co u n t of th e  
71 shares of the p re fe rred  stock  held  b y  h im  and  s ta tin g  
that as to the 102 sh a res  h is  co -execu to rs h e s ita te  to 
deposit their s to c k ; th a t v iew ing th e  m a tte r  as  th e y  do, 
they doubt their pow er an d  th e  ad v isab ility  of m ak ing  th e  
exchange contem plated by th e  plan p ro p o sed , a t  le a s t w ith o u t 
the approval of the  O rp h a n s’ C o u rt (Case, page  175). M r. 
Patterson, the secretary, in  answ er to  th a t  le tte r , s ta te d  to 
Mr. Lazear th a t he could  u n d ers tan d  h is position , an d  as 
explained by Mr. P a tte rso n  on th e  w itness s ta n d  th is  m ean t 
“ that he assumed th a t th e  execu to rs d id  no t w an t to  go to  
the Orphans’ C ourt for p erm ission  to  d e p o s it th e  stock  un til 
the plan had been consum m ated, and  th e re fo re  th ey  w ould  go 
to the court after consum m ation when i t  was a fac t and  n o t a  
mere propOSai»  (Case, p. 119, lines  27-35). C onseq u en tly  
Mr. Patterson wrote to  T hom as C. L azear on O c to b e r 7, 1908, 
inquiring as to the deposit of th e  102 sh a res  of th e  p re fe rred  
stock standing in the  nam e of th e  execu to rs, and  n e ith e r  M r.

omas C. Lazear, individually or as executor, nor the other 
executors answered this letter or paid any attention to it.; 
Mr Jesse T. Lazear testified on the trial that he had never 

aÛ  communication with the defendant or any 
M r 61 Th the d®fe n d a n t ( ° ase> Page 88, lines 42-7 ). 
sition th °* LaZ°ar testified ™  -bis depo-
nommunf ^  —  answer the letter and he did not again 
1910. mT tv/11 aD?i way Wlttl t'be defendant until June 4,
page 63 lines 34*48} h' **?**** ad m its  in Ms d ePo s iti°n  (Case, 
culars.im ed t 1 ] havm S re c e i™ d a ll of th e  n o tices  and  c ir- 
tion and retir ^ i  com pany re la tin g  to  th e  p ro p o sed  reduc- 
all notices of ! ! r ^  ° f th e  defendan t ’s c a p ita l stock , in c lu d in g  
Thomas C T a J0Ur“ menfcs of th e m eetings from  tim e  to  tim e, 
t h a t ( C a s e ,  pag e  54, lin e  30) 
with reference tn h eSSe ^  L azear and  J u d g e  C h arles  P . O rr  
stock of the c\ t  p ro P °sed ch ange in c a p ita liz a tio n  of th e  

‘he defendant as su b m itte d  in  J a n u a ry , 1908, and
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th a t  no d o u b t such  d iscussion  w ith them  had  been had when 
h e  w ro te  th e  le tte r  to  M r. P a tte rs o n  of A pril 6, 1908, and that 
h e  d iscussed  w ith  th em  th e  te rm s  of th e  exchange. Thus 
th e  e n tire  m a tte r  was d iscussed  in  th e  lig h t of the knowl­
edge th a t  h e  then  h ad , and  th a t all th re e  executors of the estate 
of A lice C. L az ea r h ad  ac tu a l know ledge as early  as April 6, 
1908, of th e  p ro p o se d  red u c tio n  and re tirem en t of the defend­
a n t’s  sto ck  and  th e  te rm s thereof. T hey  also knew that 
T hom as C. L az ea r had assen ted  th e re to  on behalf of the 71 
shares.

T h o m as C. L azea r testifies (Case, pp . 74 -75 ):

“  Q. Ju d g e  O rr is  y o u r son-in-law ? A. Yes, sir.
“ Q. A nd Je s s e  T. L az ea r is your son ? A. Yes.
“ Q. D id  you  a tten d  any of th e  m eetings or the ad­

jo u rn ed  m eetings of th e  A m erican Steel Foundries 
d u rin g  th e  perio d  th a t  th is  p lan  for readjustment and 
change of cap ita liza tio n  w as under consideration ? A. 
N o, I  do n ’t  th in k  I  a tten d e d  one.

“ Q. D id  you execu te  any proxy  or ask anybody to 
a tte n d  for you  ? A. N o, I  d id n ’t th in k  it was neces­
sary . I  p u t m y s to ck  in  and  they  accepted it, and the 
ex ecu to rs  w ouldn’t  p u t  in  m y w ife’s stock.

“ (M otion  to  s tr ik e  ou t every th ing  after ‘ I  didn’t 
th in k  i t  w as necessary .’)

« Q. D id  you  have anybody  appear a t any of the 
m eetings to  ob ject to  th e  p roceedings, on behalf of any* 
body ? A. I  d id  not.

“ Q. D id  you  a t any  tim e  prior to the filing oi the 
b ill in  th e  p re se n t case m ake any objection to the plan 
fo r th e  conversion  and  change of capitalization o 6 
A m erican S tee l F o u n d ries , as  was subm itted in a circu­
la r  le t te r  of J a n u a ry  3, 1908? A. I  never did.

“ Q . D id  any  of the  execu to rs, so far as you know. 
A. S o  fa r as I  know , I  d o n ’t know th a t they ever ap­
p ea red  any  place. , .

“ Q. D id  any  of th e  executors ever make any o ] 
tio n  to  th e  p lan  su b m itte d  by  the  American Steel 
F o u n d rie s  u n d e r its  c ircu lar . le tte r of January  , >
fo r th e  conversion  and  change of its  capitalization, p 
to  th e  filing  o f th e  b ill in  th is  case ? A. They made »
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objection th a t I  know of. T h a t is, th ey  d id n ’t  a s se rt 
themselves in any legal p roceed ings or a tte n d  any of th e  
meetings to object to i t .”

Jesse T. Lazear on the  w itness s tan d  was n o t asked as to  
whether he, as executor, o r Ju d g e  O rr, as execu to r, m ade any  
objections or p ro test e ith e r  a t  a  m eeting  o r o therw ise, b u t  h e  
testified in answer to  th e  c o u r t’s q u es tio n  th a t  he h ad  no  com ­
munication with the  com pany a t  any  tim e  o r in  an y  way 
(Case, p. 89), and in view of th e  tes tim o n y  of Thom'as C. 
Lazear that he had notified b o th  Je sse  T. L azear and  Ju d g é  
Orr that he had assented to  th e  p lan  a n d  d ep o sited  71 shares  
of stock, the silence of Jesse  T. L a z e a r an d  of J u d g e  O rr  m ust 
be construed to be an im p lied  assen t, especia lly  since th e y  
had full knowledge of a ll th e  m a tte rs  involved and  had  d is ­
cussed the m atter with T hom as C. L azear. H ad  th e y  d is­
sented they would n a tu ra lly  have ex p ressed  o r voiced such  
dissent either in com m unication  b y  le t te r  o r by  a tten d e  nee 
at the meeting or by ju d ic ia l p roceed ings, b u t n o th in g  w as 
done by any of them  excep t T hom as C. L azear, who 
during his lifetim e held bo th  th e  71 shares and  th e  102 
shares of preferred stock, and  who a c tu a lly  assen ted  to  th é  
plan and partic ipated  there in . T h e  f irs t m eeting  was h e ld  
February 8,1908, it  was ad jo u rn ed  to  M arch  14, 1908, and  
notice sent to and received b y  ap p e lla n ts , ad jo u rn m en t again  
to April 18, 1908, and  again  no tice  se n t to  and  received  b y  
appellants ; adjournm ent again  to  M ay 7, 1908, no tice  also 
rÌo n o  aD(̂  received by  a p p e lla n ts ; ad jou rnm en t ag a in  to  J u n e  
,1908, notice thereof m ailed to  an d  received by a p p e lla n ts  

and adjournment to Ju n e  12, 1908, w hen b y  ac tio n  of th è  
stockholders the plan was ad o p ted  and  a p p ro v e d , an d  notice  
i a * a een declared effective m ailed, received  and  p ro - 
uce y appellant on th e  tak in g  of th e  d ep o sitio n  of T hom as 
• Lazear (Case, page 184, Ex. D -29). T h e  ap p e lla n ts  h ad  a

nm +6reS 10 Su^ iec^_matte r  of th esè  p roceed in g s ; th e ir  
P operty namely, 102 sh a res  of th e  p re fe rred  stock, was to  be

was n * J h affect! d h y  th e  c h a n g e ;  indeed , the stock 
to h«0 • 6 re ^ re<* an d in  lieu  th e reo f th e re  were 
ing 10n1SSUeC ° ^ Gr secu ritie s  an d  cash aggregat-
20 per cent Pf6r Cent'’ Damely 77 P er cen t new stock,

• our p er cent, d eb en tu res , and  3 p e r  cent, in cash .
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C h arles  P . O rr  was a Ju d g e  of th e  U nited  S tates District 
C o u rt for th e  W e ste rn  D is tr ic t  of Pennsy lvan ia , Thomas C. 
L azear, a  p rac tic in g  law yer of long stand ing , and Jesse T. 
L azear, also  a law y e r of long stand ing . I t  m ust be assumed 
th a t  th e se  gen tlem en , as law yers, if th ey  d id  no t intend to 
a sse n t to  th is  p la n  an d  considered  th e  proceedings for the 
red u c tio n  an d  re tire m e n t of th e  cap ita l stock not bind­
in g  u p o n  th e  102 sh a res  w ith o u t th e ir  actual assent, 
w ould  h av e  tak en  p ro p e r  s tep s  and  proceedings either by 
a tte n d in g  one o r m ore  of th e  m eetin g s and object to and pro­
te s t  ag a in s t th e  p lan , o r would, a fte r receiving the notice of 
J u n e  12, 1908, th a t  th e  red u c tio n  and  re tirem en t had been 
ap p ro v ed  an d  declared  effective, in terpose  some objection 
o r p ro te s t b efo re  th e  s ta tu to ry  certificate thereof was filed 
w ith  th e  S ecre ta ry  of S ta te , o r a f te r Ju n e  29, 1908, when 
th e  certifica te  of- change h ad  been  filed w ith the Secretary 
of S ta te , b u t  before any  of th e  new stock  or new debentures 
w ere issu ed  o r cash p a id  ou t, an d  th e  change went into effect 
w ould  by  a p p ro p ria te  ju d ic ia l proceedings seek to enjoin its 
consum m ation . A s law yers th ey  m ust have  known that unless 
som e ob jec tion  w as m ade an d  unless som e legal proceeding 
ex p ressin g  an d  voicing  th e ir  p ro te s t  was taken (if they did 
ob jec t o r p ro te s t)  th a t  th e ir  assen t th ere to  m ust be implied, 
especially  in  view  of th e  fact th a t, as early  as April 6,1908, 
th ey  d iscussed  w ith  T hom as 0 . L azaer the  proceedings, and 
w ere fu lly  advised  as  to  th e  term s and  character theieof.

O n th is  q u estio n  of assen t we d irec t the  court s attention 
to  th e  case of R a n k in  vs. N e w a r k  L ib r a r y  A ssocia tion , 61 New 
J e r s e y  L aw , 05, w here th e  co u rt says :

“ T h e  A ct of 1897, being  a public statute, every 
s tockho lder is  chargeab le  w ith notice of its provisions, 
and accord ing ly  was b o und  to  an tic ipate  tha t at 
e lection  to  be h e ld  nex t a f te r its  passage the stock­
h o ld e rs  w ould  be re q u ired  to  determ ine whether they 
would accep t i t  and  com ply w ith  its  mandate.

“ H ence  i t  sh o u ld  be assum ed th a t those stockho ers 
w ho felt any  concern in  th e  question weie represen 
a t  th a t  e lec tion , and  th a t  th e  absentee assen ted  to w 
ever m ig h t be law fully  done in th a t regard  by 
a tten d an ce . I t  a p p e a rs  th a t in Jan u ary , 1899, there
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been issued 1,138 sh a res  of th e  cap ita l stock of th e  
association. Of th ese  1,109 sh a re s  w ere re p re sen te d  
and voted upon  a t th e  elec tion  of J a n u a ry , 1898, be ing  
the first election held a f te r  th e  passag e  of th e  A ct of 
1897, and one of the  sto ck h o ld ers  ow ned and voted  upon  
443 shares a t  th a t  elec tion . I f  th e  votes th en  cast 
should be coun ted  p u rsu a n t to  th e  ch a rte r, one se t of 
directors would be elected  ; if co u n ted  p u rsu a n t to  th e  
Act of 1897, an o th e r set. T h e  q u estio n  was th u s  
directly presen ted , w hich s ta tu te  shou ld  p re v a il?  
W ithout a d issen tin g  voice, th e  vo tes w ere coun ted  
under the A ct of 1897, and  th e  d irec to rs  so ap pearing  
to be chosen w ere declared  to  be e lec ted , assum ed  th e ir  
offices, and m anaged  th e  concerns of th e  co rp o ra tio n  
during the succeeding year. T h is  course of events in d i­
cates the acceptance o f th e  A ct of 1897 by every  
stockholder of th e  associa tion . T he assen t of th o se  p re s ­
ent or rep resen ted  a t th e  election  of 1898 is clear. 
The assent of th e  ab sen t ho lders of the  rem ain ing  29 
shares is shown by th e ir  im p lied  assen t to  th e  lawful 
action of those who a tten d ed , an d  also  b y  th e ir  acq u i­
escence during th e  y ea r of 1898 in  th e  con tro l, of th e  
corporation by th e  d irec to rs  chosen p u rsu a n t to  th a t  
act. Indeed none of th o se  ab se n te es  yet ap p e a rs  to  
dissent. Thus, the  s ta tu te , which on its  en ac tm en t 
became perhaps only cond itionally  th e  law  of th is  
association,—the cond ition  being  th e  assen t of a ll th e  
stockholders,—becam e on fu lfillm en t of th a t  cond ition  
the absolute law of th e  c o rp o ra tio n .”

So in the case a t bar, a t a  m eeting  o f  Ju n e  12, 1908, 
wore than 90 per cent, of each class of stock  p re sen t and  
represented a t the  m eeting  voted  to  ad o p t th e  re d u c tio n  
an t e retirement of th e  cap ita l s tock  as p roposed , an d  th a t  
T° 6 was âwl ul> p ro p e r act, and  th o se  who d id  n o t 
ppear may fairly be said  to  have  b een  re p re sen te d  by  
ose appearing and voting  affirm atively . And, again ,

_ ne case a t bargainee th e  m eeting  th e re  h as been  fu ll 
nefi11̂ CT Ce ^  ^ ese Procee(lings. In d eed , even now  th e  ap- 
a n f. -° no  ̂ 9uestion  or a ttack  th e  valid ity  of the  reduction  

re irement of the re sp o n d en ts’ cap ita l stock, b u t are  seek-
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ing  to  avail them selves of th e  benefits thereof, and at the 
sam e tim e  seek ing  to  avo id  th e ir  ob ligations thereunder. In 
th e  sam e connection , see K e n t  vs . Q u ic k s i l v e r  M in ing Com­
p a n y ,  78 N. Y., 159. In  th a t  case, page 183, the court holds 
w ith  re ference  to  th e  c rea tio n  of a p re fe rred  stock by amend­
m en t of th e  by-law s :

“ W e are , th e re fo re , of th e  opinion th a t there was 
no  pow er in  th e  co rp o ra te  body, nor in a majority of 
th e  s to ck h o ld e rs , to  p ro v id e  by  by-law  for the creation 
of a  p re ferred  stock, so as  to  b ind  a minority of the 
sto ck h o ld ers  n o t a ssen tin g  th e re to .”

B u t th e  co u rt s a id  on th e  sub jec t of assent (p. 184), as 
follows :

“ B u t th e re  rem ains a serious question  : whether, 
th o u g h  th e re  w as a t  th e  o u ts ta r t  a minority of the 
s to ck h o ld e rs  w ho gave no assen t to the  corporate act, 
th e re  has no t b een  such ta c i t  acquiescence and delay 
in  ac tio n  by  th a t m in o rity  as to  am ount to indefensible 
lach es  an d  es to p p e l upon  those who constituted it and 
th e ir  assigns. I n  o u r ju d g m en t th e ir  h a s ; and we find 
h e re  a safe p lace on w hich  to  re s t our decisions of 
th ese  cases. T h e  findings show th a t  the by-laws em­
pow ering  th e  c rea tio n  an d  issue  of th e  preferred stoc 
were au th o riz e d  a t a s to ck h o ld e rs  meeting regular y 
called  and  h e ld  an d  conducted  ; th a t the stock was at 
once offered fo r su b sc rip tio n  to  all of the stockholders, 
th a t  a  c ircu la r in form ing  th ereo f was issued by aut or 
i ty  and  d is trib u te d  to  th e  s to ck h o ld ers ; that thoug 
a ll of th em  did  n o t avail them selves of the chance o 
ta k e  it, i t  was n o t because th e  chance was not known, 
a  la rge  n u m b er of them  did subscribe, and paid m y 
for th e  p riv ilege  to  th e  corporation , and that m 
w ent in to  th e  a sse ts  an d  business of the company, ce 
tifica tes fo r th e  p re fe rred  sto ck  were thereupon issue , 
and  it, as well as the  com m on stock, was dealt in y 
pub lic , sa les  w ere m ade of th e  two kin s °Pen . 
th e  S tock  E xchange, a t p rices for the  one arg® . tg 
for the  o th e r, and  q u o ted  in  th e  daily  public p
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and from y ear to  y ea r fo r four y ea rs  th e  an n u a l re ­
ports of th e  d irec to rs  to  th e  s to ck h o ld e rs  spoke of 
the two kinds of stock. T h ere  was am ple  k n o w l­
edge, or m eans of know ledge, on th e  p a r t  of all 
stockholders, of th e  ac tio n  of th e  co rp o ra tio n  in  th e  
creation of th e  two k inds of sto ck , of th e  issu e  of 
certificates for th e  p re fe rred  stock , of th e  e n try  of 
that stock in to  th e  ch an n e ls  of trad e , of the  p u b lic  
dealings in it  a t th e  especial m arts  for the  sale of 
such property , and of th e  co n tin u ed  recogn ition  of 
its existence and v a lid ity  by  th e  com pany an d  th e  
public. I t  is no t to  be conceived th a t  th e  ow ners of 
the common stock of th is  co rp o ra tio n  d id  n o t have 
actual know ledge th a t  th e re  h ad  been  crea ted  a stock  
having ostensibly g re a te r  r ig h t an d  value th an  th e ir  
own, and th a t  i t  h a d  gone in to  th e  m ark e t and  w aa 
dealt in by th e  public in te re s te d  in the  v a lid ity  of it. 
For the lapse of fo u r  y e a r s , how ever, th e re  was no 
action of th e  com pany, o r of an  in d iv id u a l s to ck ­
holder, to have a  jud ic ia l d ec la ra tio n  th a t  th e  com ­
pany had exceeded i ts  pow ers in  th e  crea tio n  of th e  
stock, and th a t  it  was invalid . W e th in k  th a t  th ese  
facts, m ost of w hich are  se t fo r th  in  th e  findings in  two 
of the cases, w arran t th e  conclusion  of law  th ere in , 
that the s tockh o lders , b y  acqu iescin g  in  th e  ac tion  o f  th e  
corporation in  m a k in g  th e p r e f e r r e d  stock, h a v e  r a t i f ie d  
and assented th ere to , a n d  th a t  th e  sa m e is  b in d in g  on 
them by reason o f  su ch  a sse n t a n d  r a t i f ic a t io n .”

V.

A ppellan ts B a r r e d  b y  L a c h e s .

thi Perchance the  c o u rt h o ld  from  th e  ev idence in
of +T?aSe  ̂  ̂^ere was n e ith e r  ac tu a l n o r im p lied  a sse n t 
gn ,6 f ppellants to  th e  re d u c tio n  an d  re tire m e n t of r e ­
birth 6n * • Pre fo*red and  com m on stock, th e n  we 

6r lnsi8t th a t tbe  a p p e lla n ts  m u s t be d en ied  th e
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r ig h t of recovery  and  re lie f because of their acquies­
cence and  th a t  th ey  a re  es to p p ed  from  questioning the reduc­
tio n  and  re tire m en t of th e  c a p ita l s to ck  of the  respondent, in­
c lud ing  th e  102 sh a re s  of ap p e lla n ts’ p referred  stock, and from 
endeavoring  to  enforce th e  p ay m en t of dividends thereon, and 
from  q u estio n in g  th e  valid ity  of th e  re sp o n d en t’s present out­
s tan d in g  stock  of 171,840 sh a re s  an d  th a t such  constitute the 
only  o u ts tan d in g  stock  of th e  re sp o n d en t.

T h e  ap p e llan ts  not o n ly  h ad  notice  b u t ac tua l knowledge of 
th e  p roceed ings of th e  re sp o n d en t fo r the reduction  and retire­
m en t of i ts  e n tire  cap ita l stock, b o th  p referred  and common, 
th e n  ou ts tan d in g . T h ey  h ad  th e  o rig inal no tice  of January 3, 
1908, fu lly  se ttin g  fo r th  th e  p ro posed  proceedings and the 
p u rp o se  th ereo f and  th e  te rm s thereo f. They had knowl­
edge from  th e  c ircu la r le t te r  to  th e  stockholders of Jan­
u a ry  3, 1908, in  d e ta il ca llin g  a tten tio n  to  all the ele­
m en ts en te rin g  in to  th e  proceeding. T he first meeting was 
h e ld  F e b ru a ry  8, 1908, and  ad jo u rn ed  to M arch 14, 1908. 
A t th e  M arch  m eetin g  75%  o r m ore of the stock had as­
sen ted , b u t  th e  d e fen d an t desiring  a la rg e r percentage of 
a ssen t, th o u g h  n o t re q u ire d  to  have i t  u n d er the statute, ad­
jo u rn e d  th e  m eeting, no tified  all stockho lders of the adjourn­
m en t and  sen t w ith  th e  no tice  th e  rem ark s of Judge Gary who 
ac ted  as th e  cha irm an  of th e  m eetin g  on th a t occasion. Judge 
G ary  in  th a t  s ta te m e n t in d ica ted  th e  difficulties besetting 
th e  com pany  and  its  d irec to rs  req u ir in g  the proceedings 
u n d e rta k en . H e  ca re fu lly  w ent in to  th e  proposition as 
su b m itte d  to  th e  s to ck h o ld ers  so th a t  all were fully advised, 
n o t only in  a  fo rm al way, b u t in a m ost inform al and inti­
m ate  w ay, of th e  proceed ings. T hese rem arks together 
w ith  th e  notice of th e  ad journm ent of the meeting o 
A pril 18, 1908 (E x h ib it D12, Case, p. 160), were re­
ceived b y  p la in tiffs . N o tice  of th e  adjournm ent of meet­
in g s th e re a f te r  to  M ay 7 th , to Ju n e  4 th  and  to  June  12th were 
also  received  by  a p p e lla n ts . On A pril 6, 1908, Thomas . 
L a z e a r adv ised  th e  com pany th a t he assen ted  to  the propose 
p la n  and  w ould  dep o sit 71 sh a res  of stock held by him in i- 
vi d u a lly , b u t th a t  as to  102 sh ares  of stock standing in 
n am e of th e  execu to rs  of th e  e s ta te  of Alice C. Lazear, 
w as h e s ita tio n  because  of som e q u estio n  of power a n d  a< vis 
b il ity  to  m ake d e p o s it w ith o u t th e  app roval of the rp
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Court. Thomas C. L az ea r d ep o s ited  h is 71 sh a re s  an d  ex ­
ecuted his proxy, w hich is th e  b asis  of w ritte n  assen t filed 
with the Secretary  of S ta te  a tta c h ed  to  th e  ce rtifica te  of 
amendment. (F irs t nam e on th e  page.) As we have before 
pointed out, appe llan ts  received, an d  on th e  tak in g  of th e  depo­
sition of Thomas C. L azear, th e  ap p e lla n ts  p ro d u ced  th e  no tice  
of June 12, 1908, no tify ing  th e  stock h o ld ers  th a t  th e  p la n  fo r 
the reduction and re tire m en t of th e  re sp o n d e n t’s ca p ita l stock  
had been approved and  d ec la red  effective a t  the  ad jo u rn ed  
meeting of the stockho lders held  on th a t  day  by  a  vote of m ore 
than 90 per cent, of th e  h o ld e rs  of each class of stock, and  th a t  
further steps necessary  to co n su m m ate  th e  p lan  w ould be 
taken as prom ptly as p o ss ib le  and  no tice  w hen d ep o s it ce rtifi­
cates might be exchanged for th e  new secu ritie s  an d  cash  
given in due course. T he certificate of change an d  am endm en t 
was withheld for seventeen days to  enab le  an y  s to ck h o ld er w ho 
had not appeared, to object. N one appearing , th e  certifica te  
was filed with the S ecre ta ry  of S ta te  on J u n e  29, 1908. A s 
testified by Thom as C. L azear, n e ith e r he n o r any  of th e  ex ­
ecutors attended any of th e  m eetings n o r au th o rized  anybody  
else to attend the m eetings for them , n e ith e r  he n o r any  of th e  
executors made any objection  to  th e  p roceed ing  a t  any  m ee t­
ing or otherwise, n e ith e r  he n o r an y  ex ecu to r u n d erto o k  
to protest or object by ju d ic ia l o r legal p roceed ings a t 
any time. In  due course T hom as C. L azear received  55 
shares of the new u n p re fe rred  stock , $1,400, p lu s  sc rip , of th e  
new 4 per cent, deben tu res and  $213 in cash, in  p u rsu a n ce  
of the plan. T he re sp o n d en t is su e d  a fte r J u n e  29, 1908, 
and before June 4, 1910, w hen fo r th e  first tim e  a f te r  A p ril 
6, 1908 Thomas C. L azear ag a in  com m unicated  w ith  th e  
respondent, $17,184,000 p a r value of i ts  new stock , th a t  is, 
the entire am ount th e reo f an d  $3,436,800 of n eg o tiab le  
4 per cent, debentures and  pa id  in  cash th e  3 p e r  cent, 
provided for under th e  p lan  ag g reg a tin g  $515,620. T he 
ormer preferred stock and  com m on s to ck  of the  re sp o n d en t 

were stricken from th e  lis t of th e  New Y ork S tock  E xchange 
an 1^1,840 shares of th e  new  stock  of th e  re sp o n d en t 
were then listed upon the  New York S tock  E xchange. U p  to 

u y 3 1 ,19U } which was only sh o rtly  a fte r the  ap p e llan ts  
M ituted their first su it ag a in s t th e  re sp o n d en t in  th e  U n ited  

a es D istrict C ourt of P en n sy lv an ia , 4,008,365 sh ares  of
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th e  new stock of th e  re sp o n d en t com pany had been trans­
fe rred , of w hich tran sfe rs  fo r 3,584,374 shares were in 
th e  n a tu re  of tran sfe rs  and  re transfe rs pursuant to the 
p ro ceed in g s for th e  red u c tio n  and re tirem en t of respondent’s 
old p re fe rred  stock  an d  com m on stock , and  423,991 shares of 
th e  new stock w ere d e a lt in  by  v ario u s h o lders for their own 
p u rp o ses, agg regating  trad es  an d  dealings even up to that time 
in  $42,399,100 p a r  v a lue  of th e  new stock. Y et during all that 
tim e  th e  ap p e llan ts , w ith fu ll know ledge of all the facts, made 
no  ob jection  and  m ade no  p ro te s t  to  the  proceedings and in 
no way questioned  th e  valid ity  thereof. E ven in the letter of 
J u n e  16, 1910 (E x h ib it D 40, Case, p. 234), the appellants in 
no  way co n tes ted  o r q u estio n ed  th e  valid ity  of these proceed­
ings o r of th e  o u ts tan d in g  new stock, b u t having specu­
la te d  fo r tw o  y ea rs  and  a d iv id en d  having been declared 
upon  th e  new  stock , sough t to  u tilize  th e  occasion to coerce 
th e  re sp o n d en t to  do one of tw o th in g s, e ith er recognize as 
o u ts tan d in g  th e  102 sh ares  of p re fe rred  stock contrary to 
th e  p ro ceed in g s for th e  reduction  and  retirem ent of the 
en tire  o ld p re fe rred  and  com m on stock of the respondent, 
o r fa ilin g  in  th a t ,  to  force th e  responden t to buy their 
s tock  a t par, an d  if n e ith e r  is done th en  to  in stitu te  litigation 
h av ing  for its  p u rp o se  an  effort to  enjoin the respondent 
from  pajdng  d iv id en d s upo n  th e  new stock  issued and dealt 
in  for tw o y ea rs  to  th e  ex ten t of m illions of dollars, and of 
w h ic h  m o re  than  Jf.00,000 sh a re s  h a d  been tra d e d  in  by innocent 
p erso n s . W hen  th e  re sp o n d en t com pany declined to be “ held 
u p ,” to  u se  th e  language of T hom as C. L azear himself in his 
le t te r  of J u n e  28, 1910 (E xh . D -4 3 , Case, p. 238), or to submit 
to  an  “ e x to rtio n  of m oney  ” as recognized by Thomas C. 
L a z e a r in  h is testim ony  on deposition  (Case, 73, lines 
36-44), th is  su it  w as in s t i tu te d  against the respondent to 
en fo rce th e  p ay m en t of accrued  dividends upon the 102 
sh a re s  of o ld  p re fe rred  sto ck  in  the  D istric t Court o 
th e  U n ited  S ta te s  fo r th e  W este rn  D is tric t of Pennsyl­
vania. In  th is  ac tion  th e re  was s till no d irec t attack upon 
th e  in te g rity  o r v a lid ity  of th e  proceedings for reducing 
and  re tir in g  th e  re sp o n d en t’s cap ita l stock. Judgmen 
was re n d ere d  ag a in s t th e  re sp o n d en t by Judge oung. 
O n ap p ea l th e  C ircu it C o u rt of A ppeals for the lh ira
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Circuit reversed and d irec ted  ju d g m en t to  be en te red  for 
the respondent.

On Septem ber 26, 1914, in  an  am endm en t to  th e  com ­
plaint in the present case (Case, p. 7, line  20) for th e  first tim e 
did the appellants question  th e  p roceed ings under w hich th e  
capital stock of the re sp o n d en t was reduced  and re tired , 
and then only a rgum en ta tive ly , s t i ll  n o t in s is tin g  th a t  
the proceedings were invalid , b u t  cla im ing  if p rop erly  
and legally consum m ated, w ere n o t b in d in g  upon  th e
102 shares because such  h ad  n o t assen ted  there to .
Up to the tim e of th e  filing of th e  com plain t in
this case, M arch 27, 1914, i t  ap p ears  by  th e  te s t i ­
mony the to ta l am ount of o ld  p re fe rred  sto ck  su r­
rendered and cancelled u n d er th e  p ro ceed in g s  fo r the  
reduction and re tirem ent th e reo f in  1908, agg regated  
171,271 shares out of a  to ta l  of 171,840 shares , leaving 
but 569 shares unsurrendered  and  uncanceled  an d  c o n s titu t­
ing less than one-th ird  of one p e r cent, of th e  to ta l am ount. 
Between June 12, 1908, and  A p ril 1, 1915, tra d e s  a n d  tr a n s ­
fers of the new stock of th e  re sp o n d en t aggregated  551,623 
shares. At M arch 27 ,1914, th e  da te  w hen th e  co m p la in t 
herein was filed, the  to ta l num ber of s tockho lders of th e  re ­
spondent aggregated betw een 1,200 an d  1,300. O n M arch 27, 
1914, there were 647 new s to ck h o ld ers  of th e  re sp o n d e n t 
o ding 58,157 shares of th e  new  stock  and  w ho d id  n o t 

acquire their holdings th ro u g h  exchange u n d e r th e  p roceed­
ings for the reduction and  re tire m e n t of th e  re sp o n d en t’s 
stock, butw ho becam e stockho lders since th a t  date , so th a t

persons wholly unconnected  w ith  th e  re sp o n d en t a t 
e nne of the reduction  and  re tire m e n t of th e  c a p ita l 

stock have become new investo rs in  th e  new  stock  to  
ne par value of nearly  $6,000,000 w ith o u t  K now ledge o r  

ce o f any c la im  o r  p re te n se  o f  th e  a p p e lla n ts  th a t

n m i Z T eu n9S ? 6Ve lU V alid ° V n o t U n d in 9  on th em  o r  o th ers  similarly situated.

answer th e  d o c tri* e of es to p p e l is a  com plete
Np» l d a C° m plete defeDse to  th e  a p p e lla n ts ’ action .

and retirement- elapsed  since th e  red u c tio n
consummated * A & resp° n d e n t’s stock  w as ad o p ted  and  
and ija8 i ’ “  s l" c0 1,1 e U6W sto ck  h as  been  issu ed

“  b6en traded  *  by th e  pub lic , and s ince th e
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d eb en tu re  b o n d s  hav e  been  issu ed  and  outstanding. Seven 
an n u a l m eetings of th e  s tockho lders of the respondent 
hav e  been h e ld  s ince  then . D ire c to rs  were elected at each 
of th e se  m eetings. A t n o t a sing le  meeting did these 
re sp o n d en ts  a s se r t  th e  r ig h t e ith e r to  attend  the meet­
ings o r to  vo te th e  10 2  sh a res  of o ld  preferred stock 
fo r d ire c to rs  o r fo r any  o th e r  purpose . T he only stock 
o u ts tan d in g  so far as th e  sam e is recognized by the respondent 
o r even by th e  S ta te  fo r th a t  m atter, by  reason of the filing of 
th e  certifica te  of change on J une 29, 1908, are the 171,840 
sh a re s  of th e  new  sto ck , and  yet, if we understand the appel­
la n ts ’ co n ten tio n , th e  10 2  sh a re s  of old p referred  stock and the 
o th e r few sh a res  of th e  sam e k in d  of stock not surrendered are 
valid , o u ts tan d in g  shares  of p referred  stock as against the 
h o ld e rs  of th e  new  stock . I f  th e  appe llan ts  claim or con­
ten d  th a t  th e  old p re fe rred  and  common stocks were not 
re tire d  by th e  p roceed ings there fo r, why did they not 
a tte n d  th e  m eetings of th e  stock h o ld ers?  W hy did they 
n o t o therw ise  claim  th e  r ig h t th a t  stockholders have to 
vo te ? A nd if  th e ir  con ten tion  shou ld  be sustained, would 
i t  be claim ed now th a t  th e  ap p e llan ts  could vote the 102 
sh a res  of old  p re fe rred  stock  and  exercise voting power / 
I f  so on w hat b a s is ?  In d e e d , we find that Thomas C. 
L azear, u n d er d a te  of N ovem ber 15, 1910, executed is 
p ro x y  to  vo te  h is  new stock a t the annual meeting 
of th e  stock h o ld ers  held  on D ecem ber 1, 1910, thus furt er 
recogn iz ing  th e  v a lid ity  of th e  proceedings for the reductio 
and  th e  re tire m en t of th e  re sp o n d en t’s stock (Case, p. h .

T h e  p roceed ing  h e re  is one in  equity , addressed to e 
science of the C ourt. T h e  a p p e lla n t, s tand  by \  
edge of th e  p roceed ings ; fu lly  conscious of t  e PP ^  
th e re a f te r ;  n e ith e r  ob ject n o r p r o te s t ; speculating 
tw o  b locks of o ld  p re fe rre d  stock, depositing  the one 10 ^
shares, and withholding the one for 102 s lares , e ^
f ru its  of th e  new secu ritie s  an d  cash recelTe . with
s h a re s ;  an d  th e n  a fte r th ree  y ea rs  fu rther - P T “ “ * divi. 
th e  10 2  sh a res  to  see  if th e  responden  P Í  $lM
d en d s o r su b m it to  th e  levy  of tr ib u te  a t  th  meantim6 
p e r  sh are  ra th e r  th a n  have  a law suit. 1  ^  of
re sp o n d en t h as co n d u c ted  i ts  b usiness upon  th accord¡ngly; 
c a p ita liz a tio n  ; a rran g ed  its  finances and
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millions upon m illions of d o lla rs  of p ro p e rty  and  m oney b e ­
came involved and innocen t th ird  p e rso n s p u rc h a se d  new 
stock to tbe extent of nearly  $6,000,000, p a r  value ; y e t 
these appellants seriously  ask  a cou rt of conscience, a co u rt 
of equity to give them  re lie f w hich w ill for a ll p rac tica l p u r ­
poses set aside the reduction  and  re tirem en t of th e  old 
stocks of the com pany p a r tic ip a te d  in  b y  th e  ap p e llan ts , 
and give to the 102  sh ares  and  o th e r few sh a re s  s im ila rly  
situated rights su p erio r to  a ll th e  o th e r ho lders of th e  
old preferred and common stocks an d  to  th e  new  p u r ­
chasers of nearly $6,000,000, p a r value, of th e  new stock. 
This we insist the ap p e llan ts  m ay n o t do. E q u ity  w ill 
not countenance i t  and  conscience w ill n o t to lera te  it. I t  
should be unnecessary to  c ite  a u th o ritie s  upon  a  p ro p o s i­
tion so plain. N evertheless we su b m it for th e  c o u rt’s 
consideration cases w hich in  no u n ce rta in  te rm s ch arac­
terize the attem pt which the ap p e lla n ts  are  h ere  m aking.

See Morawetz on P riv a te  C orpora tions, Second E d itio n , 
Vol. 2, Section 680 :

“ If  a p rincipal neg lec ts  p ro m p tly  to  disavow  an ac t 
performed on his behalf, w ithou t p reced en t a u th o rity , 
he may become estopped  b y  h is  s ilen t acquiescence o r 
laches from rep u d ia tin g  th e  ac t, a lth o u g h  i t  was n o t h is 
intention to ra tify  th e  act, and  he h a s  n o t ac tive ly  m an­
ifested his assent. T he reason  of th is  d o c trin e  is, th a t  
a principal ough t n o t to be allow ed to  specu la te  a t thé  
risk of o thers on th e  u n au th o riz ed  ac ts  of h is ag en ts , 
with the priv ilege of ad o p tin g  th e ir  ac ts  if th e  re su lt 
prove favorable, and  of re p u d ia tin g  re sp o n sib ility  in  
case of loss.

In  some instances, a  p r in c ip a l m ay be estopped  
from repud ia ting  an  u n au th o rized  ac t of w hich  h e  

ad no actual know ledge, as w here the' p rin c ip a l 
ought by reason of th e  re la tio n  of th e  p artie s, to  have 
known of the act, and  canno t in  eq u ity  an d  good con­
science set up h is ignorance.

The doctrines m ay often  be a p p lie d  w ith very 
equitable results to  unau tho rized  co rpo ra te  ac ts  w hich  

ave been sanctioned by  vote of th e  m a jo rity  a t  a g en ­
era meeting of th e  sh areh o ld ers . A sh a reh o ld e rs ’
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m eeting  is in ten d ed  to  b ring  tog e th er the whole cor­
p o ra tio n  ; every  m em ber is  en titled  to  be present, and 
to  m ake know n h is  view s. I t  is no t ju st that share­
h o ld ers , know ing  an  a c t of th e  m ajority  to be unauthor­
ized, sh o u ld  lie  by , and  reserve an option to repudiate 
th e  ac t in  case of a  loss, o r to  enjoy its  benefits if there 
sh o u ld  be a pro fit. F a irn e ss  in such case demands 
th a t  th e  d issen tin g  sh a reh o ld ers  should  make known 
th e ir  d issen t im m edia tely , and  take the proper steps to 
re s tra in  th e  m ajo rity  from  exceeding the powers con­
fe rred  upo n  them .

“ N o r can th e  sh a reh o ld e rs  of a  corporation avoid 
re sp o n sib ility  for th e  unau th o rized  acts of their agents, 
b y  ab s ta in in g  from  in q u iry  in to  the  affairs of the com­
p an y , o r b y  a b se n tin g  them selves from the company s 
m eetings, an d  a t th e  sam e tim e reap  the benefit of their 
ac ts  in  case of success.

“ I f  a  sh a reh o ld e r fa ils to  take the trouble of in­
q u irin g  in to  th e  affairs o f th e  corporation  of which 
h e  is  a  m em ber, o r to  a tten d  i ts  meetings, its seems 
no m ore th a n  ju s t  th a t  h is  sup ineness should be con­
s tru e d  as  an  acquiescence in  th e  proceedings of the 
m a jo rity .” (C itin g  au th o ritie s  susta in ing  the text.)

W e re fe r aga in  to K e n t  v s . Q u ic k s ilv e r , supra, and direct 
th e  c o u r t’s a tte n tio n  to  page 186 :

“  I t  w as no t exp ressly  p roh ib ited  by the charter,, 
or by any  s ta tu te , to  th is  corporation  to classify the 
sh a re s  of i t s  c a p ita l stock , so  th a t one class should have 
g re a te r  r ig h t an d  value  th an  another. I t  was not 
m a lu m  in  se  so to  do, un less i t  was th a t a vested rig 
was th e re b y  affected ; b u t th a t  was not a public evi, 
i t  w as a w rong th a t  affected p rivate  persons only, an 
one w hich th e y  m ig h t assen t to. T his case 1S 
w ith o u t th e  p rin c ip le  of A s h b u r y  R a i lw a y  Co. vs. te . 
(7 E ng . & I . A pp. (L. K ) ,  653), where the act w* 
ex p ressly  p ro h ib ite d . A nd w here th ird  par ies
d e a lt w ith  th e  company, re ly ing  in good fait F  
th e  ex istence of co rpo ra te  au th o rity  to 0 
th e re  i t  is  n o t n eed ed  th a t th ere  be an express ass
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thereto on ik e  p a r t  o f  s to c k h o ld ers  to  w o r k  an  
equitable e s to p p e l u p o n  th em . T h e ir con d u c t m ay 
have been such, th o u g h  nega tive  in ch a rac te r, as  to  be 
taken for an acquiescence in  th e  ac t ; an d  w hen h arm  
would come to  such th ird  p a r tie s  if th e  ac t w ere held  
invalid, the  s to ck h o ld e rs  a re  e s to p p ed  from  q u e s ­
tioning it. W e su p p o se  acqu iescence  o r ta c i t  a ssen t 
to mean the neg lec t to  p ro m p tly  and  ac tive ly  con­
demn the unau thorized  act, an d  to  seek ju d ic ia l re ­
dress, after know ledge of th e  com m itta l of it, w here­
by innocent th ird  p a rtie s  have  been led  to  p u t th em ­
selves in a position  from  w hich  th ey  canno t be taken  
without loss. I t  is th e  doctrine  of eq u itab le  estoppel, 
which applies to  m em bers of c o rp o ra te  o r asso c ia ted  
bodies, as well as  to  p erso n s  ac tin g  in  a n a tu ra l ca­
pacity. (2 S to ry  E q . J u r . ,  1539.) I t  is  sa id  th a t  
there is no question  here  betw een  th e  s to ck h o ld ers  
and th ird  p a r t ie s ; th a t  i t  is  a  question  betw een a 
minority of th e  s tockho lders an d  a m ajo rity  of them  
or the assignees of th a t  m ajo rity , and  so a ll s to ck ­
holders. T rue, i t  is  a question  a t  th is  tim e betw een 
the holders of p re ferred  sto ck  and  of com m on s to c k ; 
but it is a question  of w hat w ere th e  r ig h ts  w hich 
those preferred stockho lders took  on w hen th ey  w ere 
strangers to  th e  co rp o ra tio n  and  th ird  p a r tie s  as 
between it  and  th e  com m on stockho lders in it. T hey  
were not stockholders, n o r th e  assig n ees of s to ck h o ld ­
ers, until as th ird  p a r tie s  th ey  b o u g h t in  th e  m arket 
shares of the p re fe rred  stock  and  p a r te d  w ith  th e ir  
money therefor. I t  was as th ird  p a r tie s  th a t  th ey  in  
good faith relied in  th a t ac tion  of th e  co rp o ra te  body  ; 
and so the question  is betw een  them  as such  and  th e  
common stockholders, w h e th e r th ey  shall have  th a t  
right in the co rpo ra tion  w hich  th e y  th o u g h t th ey  were 
to get when they w ent in to  th e  m ark e t and  bough t th e  
right of being a s to ck h o ld er.”

tlift ? ^  l 6 CaS6 ^>ar’ ^ re sp e c tiv e  of th è  su rre n d e r by  a  11 
undft °fv 10̂ ers re sp o n d en t of th e ir  p re ferred  sh a re s
caDiJl ?  proceedinSs fo r red u c tio n  and  re tire m en t of th e  

s °c , and the in ju ry  w hich th e y  w ould su s ta in  if the
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a p p e lla n ts  were p e rm itted  to  have th e  relief sought here, the in­
te re s ts  of th e  647 p e rso n s  who are  h o lders of nearly $6,000,000, 
p a r  value of th is  new stock p u rch ased  since June  29, 1908, 
w ith o u t n o tice  an d  who are innocen t ho lders and the interests 
of th e  ho ld ers  of $3,436,800 of d eben tu res, would be seriously 
affected b y  th e  unconsc io n ab le  and  inequ itab le  conduct and 
a tt i tu d e  of th e  a p p e lla n ts  were they  perm itted  to prevail.

T h e  case of K e n t  v s . Q u ic k s ilv e r  M in in g  C om pany, supra, 
h a s  been  c ited  w ith  ap p ro v a l a  num ber of tim es by the courts 
of th is  S ta te , and  we re fer to  :

C a m d en  eft A t la n t ic  R a i l r o a d  Co., vs. M a ys  Landing, 
etc., R . R .  Co., 48 N. J .  Law , 530, a t 564 and 577.

B r e s l in  vs. F r ie s - B r e s l in  C om pany, 70 N. J. Law, 
274, a t p. 283.

R o b e  vs . D u n la p ,  51 N. J .  E q., 40, a t p. 48.

In  C am den  vs . A t la n t ic  R a i l r o a d  C om pan y , supra, the 
c o u rt goes to  g re a t leng th  in  adop tin g  and a pproving the doc­
tr in e  of e s to p p e l as h e ld  in  K e n t vs. Q u ick silver  M ining Co., 
s u p r a ,  b y  an an a ly s is  th e re o f on page 563 thereof, as follows:

“ In  th e  p rev ious case of B is s e l  vs. M ichigan Southern 
R . Co., 22 N. Y., 258, th e  sam e learned  Judge expressed 
th e  view th a t  w here a co rp o ra tio n  has received the con­
s id e ra tio n  of i ts  u n au th o rized  contract, and restitution 
will n o t do com plete ju s tic e , the  o ther party  may sue 
d irec tly  on th e  con tract. H e  said  th a t the plea of ultra
v ir e s , acco rd ing  to  i ts  just meaning, imports, not that
th e  co rp o ra tio n  could no t m ake the unauthorized con­
tra c t,  b u t  th a t  i t  o u g h t n o t to  have been made. Such 
a defense, there fo re , re s ts  u p o n  the  violation of trust or 
d u ty  tow ards th e  shareh o ld ers , and  is not entertained 
w here its  allow ance will do a g rea te r wrong to innocent 
th ird  p artie s. T he acquiescence of the  shareholders m 
th e  ab u se  will p reven t th e  in terposition  of such a plea.

“ T h is  case was decided  w ithou t an expression o 
o p in ion  by  a m ajo rity  of th e  court on this pomt; 
b u t in  th e  la te r  case of K e n t  v. Q uicksilver M m . Co, 
78 N . Y., 159, J u d g e  F o lger  delivered the °Pin10“ ’ 1 
w hich  th e  en tire  co u rt concurred, giving the u e 
a p p ro v a l to  th e  views of Chief Justice  Comstock in
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the cases cited. T he case was one in  w hich th e  d i­
rectors had done an  a c t w hich  th e  com pany h ad  no 
power to do, and  in  w hich th e re  was no t fu ll execu­
tion on both sides. I t  was n o t of th a t  class of cases 
where an au tho rized  a c t w as executed  in  an u n a u th o r­
ized manner. T he tra n sa c tio n  was c learly  u ltr a  v ir e s ,  
and in th a t aspect i t  was d ea lt w ith  by  th e  court. T he 
English and A m erican cases w ere c ited , and  th e  cause 
was ably and e lab o ra te ly  argued . T h e  p ro p o sitio n s  
maintained by th e  co u rt w ere th a t  ac ts  of a  co rpo ra tion  
which are p e r  se illegal, o r m alu m , p r o h ib itu m ,  o r con ­
trary to pub lic  policy, b u t  w hich are u ltr a  v ire s , affect­
ing only the in te re s t  of stockho lders, m ay  be m ade 
good by the assen t of sh a reh o ld e rs , so th a t  s tran g e rs  to  
them, dealing in  good fa ith  w ith  the  co rpo ra tion , w ill 
be protected in re liance on tho se  ac ts ; th a t  i t  needed  
not that there be an  ex p ress  assen t upon  th e  p a r t  of 
shareholders to  work an  eq u itab le  es to p p e l u p o n  them  
— when they neglect to  p ro m p tly  and  ac tiv e ly  condem n 
the unauthorized act, an d  to  seek ju d ic ia l re lie f a f te r  
knowledge of it, then  acqu iescence  will b e  p resum ed .”

This completely m eets th e  s itu a tio n  in  th e  case a t b a r . 
The court in this case p ro ceed ed  to  q u o te  from  m any  
other cases upon th is  sam e su b jec t, a ll in h arm o n y  w ith  th e  
doctrine above expressed.

In the same connection see 4 th  T ho m p so n  on C o rp o ra ­
tions, Sections 5314, as follows :

“ The body of s to ck h o ld e rs  in  every  busin ess  co r­
poration are th e  persons who a re  in co rp o ra ted . T hey  
are in a su b stan tia l sense th e  co rpora tion . T h ey  a re  
the ultim ate constituency  and  th e  d irec to rs  who are 
elected by them  from  th e ir  own num ber a re  th e ir  
officers. The ideal body is in  th e o ry  of law  th e  p r in ­
cipal and th e  b o ard  of d ire c to rs  a re  the  m anag ing  
agents; bu t in  th eo ry  of e q u ity  th e  b o d y  of s to c k ­
holders are the  beneficiaries in  a t r u s t  an d  th e  d irec to rs  
are their trustees. I t  follow s th a t  m any ac ts  w hich  th e  
directors may do ou ts id e  th e  scope of th e ir  pow ers 
become ratified and  valid  b y  th e  acqu iescence  of th e
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bod y  of sh areh o ld ers  an d , in general, the body of share­
h o ld ers  can ra tify  and  confirm  any act done by the 
d irec to rs  or o th e r officers of th e  corporation without a 
p receden t a u th o riz a tio n  which the  shareholders could 
have a u th o riz ed  o rig in a lly .”

See, also, A lle n  vs . W ilson , 28 F ed . R ep., 677, in which it 
was h e ld  b y  Ju d g e  Gresham th a t  a  stockholder is estopped to 
ob jec t to  co rp o ra te  ac ts  w hich w ere perform ed with his knowl­
edge and  a sse n t, and  th a t such assen t m ight be implied from 
h is  long  silence.

I n  R o b e  vs . D u n la p ,  s u p r a ,  th e  court said, a t page 47, in 
re fe rr in g  to  K e n t  vs. Q u ic k s i lv e r  M in in g  C om pan y , supra, with 
ap p ro v a l as follow s :

“ T h e  cases in  w hich th is  p rincipal, as it is applied 
to  s tockho lders, h as  been discussed, are numerous. 
T h e  d o c trin e  they  estab lish  is th a t where an act is done 
openly , an d  especially  on notice, and without evil in­
ten t, tho u g h  clearly  in  excess of the  power of the cor­
p o ra tio n , a  n o n -assen tin g  stockholder will not be 
allow ed to  p ause  to  specu la te  upon the chances—to 
w ait u n til  he can see w hether such act is likely to 
re su lt  in  p rofit o r loss—b u t, to  be entitled  to the sum­
m ary  inference of th e  cou rt, he m ust ask for it 
p ro m p tly , and  before th e  ac t of which he complains 
h as  becom e th e  foun d a tio n  of rig h ts  or equities which 
m ust be destro y ed , o r g rea tly  im paired, if the act be 
nu lified  o r undone. O r, s ta ted  with greater brevity, 
and  in  i t s  s im p le  essece, the  ru le is th is : If he wants 
p ro tec tio n  ag a in s t th e  consequences of an u ltra  vires 
act, he  m u st ask  for i t  w ith sufficient promptness to 
enab le  th e  cou rt to  do ju s tice  to  him without doing 
in ju s tice  to  o th e rs .” CitiDg : K e n t  v. M in in g  Co., 78 
N. Y., 159 ; S h e ld o n  H a t-B lo c k in g  Co. v. Eickemeyer 
H a t- B lo c k in g  M a c h . Co., 90 N. Y., 607 ; W atts Appeal,, 
78 P a . S t., 370 ; K itc h e n  v . R a i lr o a d  Co., 69 Mo., 254; 
T a y lo r  v . R a i l r o a d  Co., 4 W oods, 575 ; 13 Fed., Rep-» 
152 ; G ra h a m  v. R a i l r o a d  Co., 2 M ach. & G ., 146).

« T h e  p rin c ip a l m u st contro l the decision of the 
p re se n t app lica tio n , N o argum ent is requited
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show its pertinency . W hen th e  lead in g  fac ts  of the 
case are recalled 1 i t  ap p lie s  itse lf. W h e th e r th e  com ­
plainants rem aind  inactive, to  sp ecu la te  upon  th e  
chances, in tend ing  to  ab id e  b y  th e  consolidation  if i t  
resulted in benefit, and , if  no t, to  try  to  undo  it, i t  
is manifest th a t they  ac ted  p rec ise ly  as they  w ould 
have done if such h ad  been  th e ir  in ten tio n . A lthough  
they were fully in fo rm ed  of each step  in  th e  conso lida­
tion scheme, from  its  in cep tio n  to  its  com pletion , and  
also of the  fact th a t  th e  new co rp o ra tio n  h ad  been o r­
ganized, and was ac tive ly  engaged  in  th e  p ro secu tio n  of 
the several en terp rises  which h a d  p rev iously  been c a r­
ried on by the fo u r co rp o ra tio n s  se p a ra te ly , y e t fo r 
over three years th ey  rem ained  passive and  inactive, 
and did nothing, and  i t  is  no t u n til  th e  new co rp o ra tio n  
has become insolvent, and all of i ts  p ro p e r ty  is ab o u t 
to be sold to pay  m ortgages w hich w ere m ade and  ac­
cepted while they  were a p p a re n tly  assen tin g  to  th e  
amalgamation, and  a ll its  consequences, th a t  th e y  seek 
to have the consolidation  b roken  up, and  th e  p ro p e rty  
of the corporation  in  w hich  th e y  are  in te re s te d  re ­
stored to it. They la id  by u n til  th e  new v en tu re  proved  
disastrous, and then, for th e  firs t tim e , th ey  ask  th e  
court to undo w hat fo r over th re e  y ea rs  th e y  had, by 
their inaction and  delay, been a p p a re n tly  assen tin g  to. 
Acquiescence or ta c it assen t, in  such  cases, was defined 
by Judge F olger in K e n t v . M in in g  Co., s u p r a ,  to  m ean 
neglect to p rom ptly  an d  ac tiv e ly  coudem n th e  u n a u ­
thorized act by su it.”

3, also, tn the sam e connection  :
B elin g  v. A m eric a n  T obacco Co., 72 N. J .,  E q  32 

(65 Atl. R ep., 735). H i
D a n a  v . A m e r ic a n  T obacco  Co., 72 N. J .  E a  44 

(65 Atl. Rep., 730).
T a n a  v . A m e r ic a n  T obacco  Co., 73 N. J .  E q . 736 

(69 Atl. R ep., (223). ’
T anner v . U n d e l l  R y . Co. (M o.), 79 S. W ., 155. 
Johnson v. U n ited  R a i lw a y s  o f  S t .  L o u is  (M o.), 127 

8 . W. Rep., 63.
T W i a  j  E le c tr ic  L ig h t  Co. (W ash .), 1 0 1  P ac. 

-Kep., oo5.
Spencer v. S ea b o a rd  A i r  L in e  R a i lw a y ,  137 N. C.. 

In7 ; 1 L. R. A. (N. ¡S.), 605 ; 49 S. E . R ep .,103,
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I n  D a n a  v. A m e r ic a n  T obacco Go., 73 N. J . Eq., 736; 69 
A tl.. 223, the  co u rt in  u p e r  c u r ia m  op in ion  says :

“  U pon th e  sole g round  of th e  laches of the com­
p la in a n t h ere in  th e  decree und er review should be 
affirm ed.”

“ T h e  conso lid a tio n  agreem ent which is under at­
ta ck  w as m ade by th e  severa l com panies in September, 
1904. I t  w as ag reed  to  by a large majority of the 
s to ck h o ld e rs  of each of th e  com panies, and was filed in 
th e  office of th e  S ecre ta ry  of S ta te  on October 20th. 
F u ll  n o tice  of th e  m erger and  of its  term s came to the 
co m p la in an t a t  le a s t as ea rly  as N ovem ber 15th. Con­
ced ing  th a t  he w as e n tit le d  to  a reasonable time to in­
v es tig a te  th e  m a tte r  an d  to  determ ine whether his 
in te re s ts  re q u ire d  th a t  he sh o u ld  dissent, he had done 
th is  and  become fu lly  reso lved  to  dissent a t least as 
ea rly  as Ja n u a ry  7, 1905, w hen he addressed a written 
p ro te s t  to  th e  p re s id e n t and  d irectors of the constitu­
en t com pany of w hich he was a stockholder. He was 
n o t ju stified  in  assu m in g  th a t  th is  protest would be 
efficacious to  s tay  th e  consum m ation  of the merger. 
W ith in  two weeks (or, a t th e  u tm ost, three weeks) he 
Was sufficiently  no tified  th a t h is  p ro test would be disre­
gard ed . H is  b ill of com plain t was not filed until 
M arch  20, 1905.

“ T h e  fact th a t  so m uch tim e elapsed since the 
m aking  of th e  m erger ag reem ent before he made up 
h is  m ind to  d i s s e n t ; th e  m agnitude of the  interests in­
volved in  th e  m e rg e r ; th e  fac t th a t the securities of the 
conso lida ted  com pany were daily  changing hands in the 
open  m arket, an d  th a t the ac tu a l business of the com­
p an y  was being  ca rried  on in such  m anner as to render 
a  sep a ra tio n  of th e  conso lida ted  company into its con 
s ti tu e n t e lem ents increasing ly  difficult—these and ot er 
p ec u lia r c ircum stances disclosed in the evidence, an o 
som e ex ten t adverted  to  in  th e  opinion of the learne 
V ice-C h an ce llo r in  th is  case and  in th a t of & 
A m e r ic a n  Tobacco Co. (N. J .  Ch.), 65 Atl., 72 
su ch  as to  call fo r th e  u tm o s t diligence on the part ^  
th e  com p la in an t in ' m aking  app lica tion  to  the cour
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equity, if he d esired  the  very  d ra s tic  re lie f fo r w hich he 
prays.

“ We th in k  h is  d e lay  in  b rin g in g  th e  action  is, u n ­
der all the  circum stances, sufficient to  d eb a r h im  from  
relief o ther th an  such  as w as offered to  him  in  th e  c o u rt 
below, and w hich he th e re  dec lin ed .”

In Spencer vs. S ea b o a rd  A i r  L in e  R a i l w a y , s u p r a ,  th e re  
was a consolidation of one co rpo ra tion  w ith  o th e rs  and  n o n ­
assenting stockholders had  n o tice  of th e  m eeting  au th o riz ­
ing the consolidation and  ap p eared  b y  a tto rn e y  an d  
objected, but failed for two y ea rs  to  b rin g  su it , d u rin g  
which time new stocks an d  b onds w ere issued  and  m any  p r i ­
vate interests involved and  p u b lic  d u tie s  assum ed . T h e  
court says :

“ I t  is an elem entary  p rin c ip le  of eq u ity  ju r is p ru ­
dence th a t relief is  g ra n te d  to  th e  v ig ilan t, and  w ill 
be refused w hen th e re  h as  been un reaso n ab le  delay , 
amounting to  laches. T h is  is  especially  tru e  w here 
valuable righ ts have been  ac q u ired  by  innocen t p e r­
sons. This fam iliar p rin c ip le  w as announced  an d  en ­
forced by th is  co u rt in  P e n d e r  v . P i t tm a n ,  84 N. C., 
372 ; S mith , C. J ., say ing  : ‘ B u t th is  e q u ity  o u g h t to  
be promptly asse rted , and n o t d efe rred  u n til  by  a  
sale other in terests  m ay in te rv en e  re n d e rin g  it  in ­
equitable, if p rac ticab le , to  reverse  w h a t h as been 
done, and resto re  m a tte rs  to  th e ir  form er co n d itio n / 
In tha t case i t  w as held  ‘ th a t  an  in ju n c tio n  a g a in s t 
carrying out a  co n tra c t of sale m ade u n d e r a p o w er 
contained in a m ortgage  w ill n o t be g ran ted  when 
the relief to w hich th e  p la in tiff considers h im self 
entitled is not sough t u n til  th e  sa le  h a s  been m ade an d  
the rights of a  p u rch ase r hav e  in te rv e n e d / M r. N o y es 
says: ‘ Acquiescence fo r an  ex ten d ed  p erio d , d u rin g  
which time th e  in te re s ts  of th ird  p a r tie s  have in te r ­
vened, may itself co n stitu te  laches, and  p rev en t a  sto ck ­
holder from a ttack in g  a co n so lid a tio n  even on th e  
ground of fra u d / In te rc o rp o ra te  B el., 49. T h e  au- 
t orities upon th is  su b jec t a re  uniform  and  a b u n d a n t.”
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W e confidently  in s is t, u n d er th e  facts and  th e  authorities, 
th a t  the  d o c trin e  of es to p p e l is  a  com plete bar to the ap­
p e lla n ts ’ action.

Som e in tim a tio n  w as m ade on th e  hearing that there 
m ay be a d is tin c tio n  betw een  fu ndam en ta l changes in the 
cap ita liza tio n  m ade by  u n d ertak in g  such  internally, that 
is, w ith in  th e  co rp o ra tio n  itself, as here, and  by means of 
conso lid a tio n  of severa l co rp o ra tian s  in to  one new corpora­
tion . In  th is  connection , we d raw  th e  attention  of the 
co u rt to.

K e n t  vs. Q u ic k s i lv e r  M in . Co., su p ra ,  
w here th e  change was undertak en  and made internally, as in 
th e  case a t  b a r , w ith o u t conso lida tion  w ith  any other corpora­
tio n , and  by  c rea tin g  a new preferred  s to ck  to  take precedence 
over th e  ex is tin g  sing le  com m on stock.

VI.

R e lie f .

S h o u ld  fo r any  reaso n  th e  co u rt find th a t the  appellants 
a re  en title d  to  som e d is tr ib u tio n  u p o n  th e  102  shares of old 
p re fe rred  s tock , th en  th e re  is p re sen ted  for decision at this 
tim e, we believe, th e  b as is  of such  d is trib u tio n . The position of 
ap p e llan ts  in  th is  reg ard  is  in d eed  curious. F o r the purpose 
of m a in ta in in g  th e  co n ten tio n  th a t  th e  preferred  stock held by 
th em  is  en title d  to  d iv idends, th ey  q u estio n  the  validity of the 
p roceed ings for th e  red u c tio n  and  re tirem en t of the respondent s 
ca p ita l stock  and  in s is t th a t  i t  is  n o t b ind ing  or obligatory 
u p o n  th e ir  stock. Y et in  o rd e r to  estab lish  an untenable 
b a s is  of recovery  th e y  seek  th e  benefit of these very 
p roceed ings. T hey  ask  th a t  th e  co u rt decree the payment to 
them  of th e  fu ll am oun t of accum ulated  b u t undeclared ivi 
d en d s on th e  10 2  sh a res  of th e  o ld  p re fe rred  stock, besides ai 
cu rren t accrued  d iv idends th e reo n  a t th e  full rate of six Pe* 
cent, p e r  annum . T hey  in s is t  th a t  all earnings shall be appUe 
to  th e  p ay m en t of th e  accu m u la ted  and  curren t dividends up 
th e ir  old p re ferred  stock befo re  any  d is trib u tio n  be made upo
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the new stock, claim ing th a t  th e  new  stock  is com m on s to ck  
and subordinate to th e ir  p re fe rred  stock , a n d  th a t  u n d er th e  
terms of the certificate of the  p re ferred  stock  no d iv idends a re  
payable upon the new stock  u n til  all th e  accu m u la ted  d iv i­
dends and the cu rren t d iv idends a t  th e  fu ll ra te  of 6%  p e r  
annum shall have been p a id  upon  th e ir  p re fe rro d  stock. W e 
have here the in te re stin g  inconsistency  of q u es tio n in g  th e  
validity of the reduction  and  re tire m e n t of th e  re sp o n d en t's  
capital stock for the pu rp o se  of e s tab lish in g  a r ig h t  of ac tion , 
and in the same b reath , seeking to  avail them selves of th a t 
very proceeding for th e  p u rp o se  of fixing th e  m easu re  of re ­
covery.

If the proceedings fo r the re d u c tio n  and  re tirem en t of the
respondent s stock a re  no t b in d in g  upon th e  ap p e lla n ts  th en  
we insist all the ap p e llan ts  w ould be en title d  to  • receive, is 
that proportion of the d iv idends d is tr ib u te d  by  th e  re sp o n d en t 
which they would have received h ad  such  p roceed ings never 
taken place, namely, th e  p ro p o rtio n  w hich  10 2  shares  b e a r 
to the 172,400 shares then  o u ts tan d in g . A ppellan ts  can ­
not repudiate the transaction  for one p u rp o se  and  affirm it  
for another. I t  is valid o r invalid , b in d in g  o r n o t b inding. I t  
cannot be half of one and  half of th e  o ther.

Should the court hold that the appellants, notwithstanding 
the active assent and implied assent and the complete estoppel 
J acquiescence, still may be permitted to circumvent the re­

duction and retirement of the appellant’s capital stock, then 
™ e r y  must be limited to the amount which they 

won e entitled to receive had the transaction not taken 
p ace. We are supported by abundant authority upon this 
proposition, and we draw the court’s attention to the case of 

w  m gton O ity  L o a n  dt T r u s t  C o m p a n y  vs . P r in ce to n  L ig h t in g

panV> N. J. Eq., 891. Mr. Justice S wayze, speaking for  
the court, says, at page 896 :

m  t P 11?6 VieWS Suggest them selves  to  us as p ossib le  : 
11 ' deposited bonds may  be held  fo r th e  benefit of

e new P rinceton  bo n d h o ld ers  p en d in g  th e  ex-* 
ange of the whole issue ; (2) T hey  m ay be he ld  as 

collateral security  to  th e  new  b o n d s  tak en  in  exchange
or 6 beueiit of th e  d ep o sitin g  b o n d h o ld e rs  only  •

t ) ih e y  may be tre a te d  as sa tisfied  fo r th e  benefit
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of th o se  w ho have re fu sed  th e ir  assen t to the scheme, 
T he la s t seem s to  n s  inequ itab le , for th e  reason that it 
allow s n o n -a ssen tin g  b o n d h o ld ers  to  profit by a transac­
tio n  w hich th ey  have  in  effect opposed. All that they are 
eq u itab ly  en titled  to  is such  a proportion  of the mortgage 
se c u rity  as th e ir  b o n d s  b ea r to  th e  whole issue. Barry 
v . M . H . &  T . B y .  Go. (C. C.), 34 F ed., 829. This allows 
th em  all th ey  would have b u t  for th e  m erger agreement, 
an d  m erely  d en ies  them  an increased  security due to the 
efforts of o thers. E q u ity  does no t allow them to gather 
th e  fru it a f te r o th e rs  have shaken  the  tree. While it 
m ay fa ir ly  be argued , as som e of th e  cases suggest, that 
th e  d ep o sitin g  b o n d h o ld e rs , by  th e  exchange of bonds, 
evince an  in ten tio n  to  give u p  th e  lien of their old 
b onds, i t  b y  no  m eans follow s th a t they  intend to give 
u p  th a t  lien  fo r th e  benefit of th o se  who refuse to oper­
a te  w ith  them . I t  is  far m ore reasonable to assume 
th a t ,  if th ey  g ive i t  u p  a t  all, i t  is  for the benefit of all 
th e  new b o n d h o ld ers , who, in re tu rn , allow them to 
sh are  in  th e  secu rity  of th e  new  bonds.”

See, also, W o o d ru ff vs . C olum bus Investm ent Co., 
68 S. E . R ep., 1103.

I n  th is  case, un fo rtu n a te ly , the  cou rt wrote no extended 
o p in io n , b u t, as is  th e  p ra c tice  occasionally  in Georgia, con­
te n te d  itse lf w ith s ta tin g  its  conclusions by way of syllabus. 
W e have, how ever, secured  copies of the briefs filed in the 
case, an d  from  th ese  b rie fs  i t  ap p ears  th a t the corporation in 
q u es tio n  h a d  an  au th o rized  cap ita l stock of $148,120, all of one 
class and  k ind , an d  a t a m eeting  of th e  stockholders a resolu­
tio n  w as passed  fo r th e  re d u c tio n  of the  capital stock to not 
less th a n  $90,000, and  u n d e r th e  p rac tice  prevailing in Georgia 
ap p lica tio n  was m ade to  th e  court fo r an amendment so re 
ducing  th e  c a p ita l stock, which was g ran ted  by the court 
(the ac t of th e  co u rt u n d e r th e  G eorgia statutes being 
m erely  a m in is te r ia l one). T h erea fte r a directors mee 
in g  w as h e ld  an d  th e  am endm ent was accepted y 6 
d irec to rs, and  a re so lu tio n  w as p assed  authorizing the reduc­
tio n  of th e  ca p ita l stock  b y  one-th ird , and th e  issuance o new 
certifica tes accord ing ly , an d  th e  refund ing  to  each stockholder 
o f an  am o u n t equal to  o n e-th ird  of h is outstanding s



47

The amount due to th e  com plain ing  s tockho lder was te n d e re d  
to him, and he refused to  accept it. T he  co m plain ing  s to c k ­
holder did not a ttend  th e  s to ck h o ld ers’ m eeting  a t  w hich th e  
reduction was voted. T h is  m eeting  was held  on M ay 20 ,1907 . 
On May 15, 1908, a d iv idend  of six  p e r  cent, was d ec la red  
upon the capital stock as reduced , and  th e  am o u n t of th e  
dividend belonging to  th e  com plain ing  stockho lder on th e  
basis of his reduced shares w as ten d ered  to him , w hich h e  
refused to accept. The com plain ing  stock h o ld er based  his 
action and claimed th e  r ig h t to  have th e  d iv idend  upo n  
the number of shares h e ld  b y  h im  p rio r to th e  re d u c tio n  
upon the contention th a t th e  red u c tio n  could  n o t legally  
be made without th e  co n sen t of a l l  th e  s tockho lders. 
The syllabus w ritten by  th e  co u rt an d  d ea ling  w ith  th is  s u b ­
ject is as follows :

“ If an unauthorized and illegal amendment to its 
charter has been accepted by a corporation and is about 
to be acted upon, a stockholder who has not assented 
thereto or become estopped from complaining may 
bring an equitable proceeding to enjoin or set aside any 
action by the corporation under the amendment.

“ But w here an  am en d m en t to  a c h a r te r  a f a  co r­
poration was ob ta ined  and  accep ted , redu c in g  th e  
capital stock, and all of th e  s to ck h o ld e rs  (of whom  
there were a p p a ren tly  m any) save tw o su rren d ered  
their shares upon th e  te rm s p ro v id ed  in  th e  am en d ­
ment and received am o u n ts  of m oney and  th e  lesser 
amounts of stock  in  acco rdance  th erew ith , and  w here 
the corporation proceeded  to  do business u p o n  the  new  
basis for about a  year, w ith  th e  know ledge of one of th e  
non-assenting stock h o ld ers , an d  a d iv idend  of a ce rta in  
per cent, was then  declared, h e  could  n o t recognize su ch  
a declaration and sue and  recover th e  d iv idend , b asin g  
the amount of h is recovery  u p o n  th e  am o u n t of h is  
stock unreduced and  th e  p e r  cent, dec la red , while 
ot ers were paid  on th e  basis  of th e  red u ced  s to ck  ; no 
proceeding having been  in s titu te d  to  se t as id e  th e  
illegal action com plained of by th em .”

‘hvidenrl^006^ 11̂  l̂ere *s I° r  a  d ec la ra tio n  and  p ay m en t of 
> an if the court sh o u ld  h ap p en  to  find (w hich we
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confidently  believe is no t possib le) th a t the appellants are 
e n tit le d  to  re lie f in  th is  action and are en titled  to receive divi­
d en d s upon th e  102 sh a re s  of old p re fe rred  stock, then we ask 
th e  c o u rt to de term ine  a t th is  tim e from  th e  evidence in the 
case th e  e x te n t of th e  recovery .

I t  is  n o t necessary  as was in tim a ted  upon the hearing to 
tak e  an  account. T h e  evidence discloses the  full dividends 
paid  b y  th e  re sp o n d en t since 1904. T hey are  shown specific- 
a lly  in p u rsu an ce  of th e  suggestion  of the court in the letter 
of M r. P a tte rso n  above re ferred  to, and  aggregate $1,761,360. 
U n d e r th e  ru le  la id  dow n in  B u rlin g ton  C ity  Loan and Trust 
C o m p a n y  vs . P r in c e to n  L ig h  tin g  C o m p a n y , su p ra , and Woodruff 
vs . C o lu m b u s In v e s tm e n t C o m p a n y , su p ra , th e  interest of the 
a p p e lla n ts  in th e  d iv idends p a id  b y  the  respondent is ascertain­
ab le  from  th e  record  as i t  s tands, and is purely a matter of 
arith m etic .

A dec ision  e i th e r  ho ld ing  invalid  o r inapplicable and not 
b in d in g  upon  th e  ap p e lla n ts , th e  red u c tio n  and retirement of the 
re sp o n d e n t’s o ld  c a p ita l s tock , w ith o u t a t the same time find­
in g  and  d e te rm in in g  th e  m easu re  and  extent of the appellants’ 
r ig h ts  in  such  event, m igh t se rio u sly  in jure th e  respondent and 
i ts  s tockho lders b ecause  of th e  d is tu rb in g  influence such a de­
cision m ight have and  because of the  d isqu ietude such a rul­
in g  m ig h t c rea te  am ong th e  g rea t m any stockholders of the 
re sp o n d en t. T he p u rp o r t  of th e  co u rt’s decision in such event 
m ay  be e ith e r  m isu n d ers to o d  or m isin terp re ted . The extent 
of its  influence an d  consequence m ay be exaggerated and inno­
cen t p erso n s m ay suffer s till  fu r th e r  in jury as a result of 
a p p e lla n ts ’ ac tions. W e th ere fo re  subm it if the court should 
flnd th e  ap p e lla n ts  en title d  to  any d istribu tion  on account of 
th e  d iv idends p a id  by th e  resp o n d en t since 1904, that the 
co u rt d e te rm in e  th e  am o u n t a t th is  tim e w ithout referring the 
m a tte r  fo r p u rp o se s  of accounting. T here are no facts 
n ecessary  to  asce rta in  th is  am ount th a t are not alieady 
in  the  record . As above s ta ted , th e  en tire  amount of Pre‘ 
fe rred  stock  o u ts tan d in g  a t  th e  tim e of the  reduction an 
re tire m e n t th e re o f  is show n to  have been 172,400 shares. 
T h e  in te re s t  of th e  ap p e lla n ts  is  know n, namely 102 shares. 
T h e  am o u n t of d iv idends d is trib u ted  has been proved, 
nam ely , $1,761,360. T h is  am ount of $1,761,860 distaba e 
am ong th e  172,400 sh a res  of old p re ferred  stock would show 
p a y m e n t of $10,211 p e r  sh are , and  the appellants having
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102 shares of this p re fe rred  stock  would be e n title d  to  10 2  
times $10,211 d is trib u tio n , o r $1,031.52. I n  no event, we 
maintain, upon any p ossib le  h y p o th es is , cou ld  th e  a p p e l­
lants be entitled to  any  d ifferen t d is tr ib u tio n . I t  w ould 
give them th e ir p ro p o rtio n a te  sh a re  of every  do lla r d is t r ib ­
uted by the respondent since an y  d is tr ib u tio n  was m ade on th e  
old preferred stock, nam ely, A u g u st, 1904, an d  th a t  is  th e  m ost 
that appellant would be e n tit le d  to  have  sh o u ld  th e  co u rt in 
any possible way reach th e  conclusion  th a t th e  a p p e lla n ts  are  
entitled to prevail in  th is  action .

In urging th is  tre a tm e n t of th e  q u es tio n  re la tin g  to  
the measure of recovery here, as  we d id  before th e  V ice- 
Chancellor, we in no way ab a te  o r d e tra c t  from  o u r confidence 
in the right o f our p osition , b u t m erely  to  g u ard  ag a in s t 
added injury to  innocen t th ird  p e rso n s, sh o u ld  th e  C ourt 
unexpectedly reach a d ifferent conclusion . O n th e  co n tra ry  
for the reasons sta ted  in th is  b rief we subm it th a t  the a p p e l­
lants’ bill should be d ism issed  w ith  costs.

VII.

In conclusion, we draw a tte n tio n  of th e  co u rt to  th e  a v e r­
ment in the answ er (Case, pp. 25 -6 ) th a t  th o u g h  th e  a p p e l­
lants have not availed them selves of the p ro ceed in g s for th e  
reduction and re tirem en t of th e  re sp o n d e n t’s ca p ita l stock  
as to the 102  shares of o ld p re fe rred  sto ck  an d  have n o t 
accepted the secu tities and  cash  payab le  th e re u n d e r, the  
respondent is still p rep ared  and  w illing  to  secu re  fo r the  
appellants the full benefit thereof, w hich  in  figures is su b s ta n ­
tially as follows : *

77% in new stock, nam ely, 78 full sh ares  a n d  stock  sc rip  
for

20% in 4%  debentures, nam ely, $2,000 in  coupon d eb e n t­
ures and scrip for $40.

3% in cash on 102  shares of old p re fe rre d  sto ck  or__ $306.00
l° i%  dividends on 78 sh ares  of new  stock, o r ______  799.50
8% interest on $2,000 d eb en tu res , o r______________  560.00

Aggregating in cash .......... ........... .........................$1,665.50
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W e will n o t u n d ertak e  to  follow  th e  appellants in their 
la b y rin th  of figures u n d er the ti tle  in  their brief, page 40 
“  a p p e lla n ts ’ loss was rea l ”, T h ere  is  no basis for the figures 
used  o r assum ed  ; th ere  is no evidence in the record to sup­
p o r t  them . In  u n d e rta k in g  to  reach  th e  fanciful valuation of 
th e  o ld  p re fe rred  sto ck  th e  ap p e llan ts  are wrong and inaccu­
ra te  in  th e ir  figures. F o r  in stan ce , they  entire ly  fail to take 
in to  accoun t th e  o u ts tan d in g  issue of first mortgage bonds 
aggregating  m ore th a n  $2,500,000. T hey  deduct entirely the 
old com m on s to ck  of $18,100,000 with the  statem ent that it 
was w ater.

A p p e llan ts  in stead  of being in jured  by th e  reduction and 
re tire m e n t in fac t a re  benefitted  ; because the new stock, 
and  th e  d eb e n tu re s  and th e  cash  item s payable, far exceed the 
value  of th e  o rig inal A m erican S teel C astings Company stock 
held  by  th e  ex ecu to rs  a n d  converted  in to  old preferred stock 
of re sponden t. T he in v en to ry  v a lu a tio n  as stated  below was 
proved  on th e  tr ia l by th e  p ro d u c tio n  of a certified copy of the 
inven to ry , w hich is n o t in co rp o ra ted  in the record because 
m isla id  by  ap p e lla n ts ’ counsel ; b u t th e  figures herein stated 
are  adm itted  to  be correct.

T h e  value to  ap p e lla n ts  of th e  above cash and new securi­
t ie s  de liverab le  for th e  10 2  sh ares  of old preferred stock 
w ould be a t th is  w riting  approx im ate ly  as follows, omitting 
th e  frac tions of s to ck  and d eb en tu res  :

78 sh a re s  of new stock  a t $50 p er share (last known
New Y ork S to ck  E xchange p r ic e )------------------------- 3,900.00

$2,000 of d eb en tu res  a t 87 (last know n sales p rice )-- . 1,740.00
$3  p e r  sh a re  on each  sh a re  o ld  preferred  sto ck --------- 306.00
D iv id en d s  on  new  s to c k ------------- -------- ------------------- 799.50
M atu red  d eb e n tu re  in te re s t co u p o n s------------------------  560.00

T o ta l................................................. ..........................— $7,305.50

T he new s to ck  h as sold  a t p rices  much higher than at 
p re sen t.

T h e  inven to ry  v a lu a tio n  of the  Am erican Steel Castings 
C om pany stock  for w hich th e  102 shares of respondent s pre 
fe rred  sto ck  was exchanged show s $60 per share or 
th e  48 sh a res  of com m on stock or $2,820, and $ 
p e r  sh a re  fo r th e  27 sh a re s  o f . p re fe rred  stock or $2, >
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aggregating $5,520, so th a t the  re su lt to  ap p e lla n ts  of th e  
new stock and th e  d eb en tu res  and  cash  u n d er th e  
plan for the reduction and  re tirem en t of th e  re- 
spoadent’s stock would yield to  th e  a p p e lla n ts  a t th e  
preseut low prices nearly  $2,000 in  excess of th e  inven to ry  
valuation of their old A m erican S tee l C astings C om pany  stock.

For the reasons hereinbefore se t fo r th  we resp ec tfu lly  s u b ­
mit that the decree of th e  C hancery  C ourt b e  affirm ed w ith  
costs. -

R espectfu lly  subm itted ,
L indabury, D e pu e  &  F aulks, 

Solicitors and  of C ounsel fo r R esponden t.
J. E dward A shm ead,
Max P am (of Illinois Bar),

Of Counsel.
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New J e r se y  C ourt o f  E rro rs a n d  
A p p ea ls

Between'T h o m a s  C. L a z e a r , an d  \ 
another, executors, etc., I

C om plainants-A ppellan ts, /

an d  ) A ppeal- 20

A m erican  S t e e l  F o u n d r ie s , 1 
D efendan t-R esponden t. I

Petition of Appeal.

Filed  O ctober 20 , 1 9 1 5 .

To The H onorable T h e  C o u rt o f E r ro rs  and  A ppeals 3 °  
in the last re so rt in all c a u se s :

The Petition  o f T h o m as C. L az ea r and  Jesse  T . 
Lazear, executors o f th e  w ill o f  A lice C. L azear, 
deceased, the appellan ts in  the  above s ta ted  cause, 
respectfully shows th a t y o u r p e titio n e rs  find th em ­
selves aggrieved by a final decree m ade in  th e  C ourt 
°f Chancery by h is H o n o r E d w in  R o b ert W alk er, 
Chancellor o f the  S ta te  o f  N ew  Je rsey , b ea rin g  date  
t e first day o f O ctober, N ineteen  H u n d re d  and  40 
Fifteen, wherein y o u r p e titio n e rs  w ere  com plainants, 
and the said A m erican S teel F o u n d ries  w as d e fen d an t 
in this respect, to  w it, th a t the  said  decree o rd e rs  and  
adjudges tha t the com plainan ts’ Bill o f  C om plain t be, 
and the same thereby is dism issed w ith  costs, an d  y o p r 
petitioners hum bly appeal fro m  the  said decree o f  the
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A n s w e r
io

C hancellor w hich  decrees as afo resa id , upon the ground 
th a t th e  sam e is e rroneous fo r  th a t your petitioners 
should  have been g ra n te d  the  re lie f prayed for in 
th e ir  said  bill o f com plain t w ith  costs o f suit.

Y o u r petitio n e rs  th e re fo re  p ray  th a t the said decree 
o f th e  C hancellor m ay  be reversed , set aside and for 
n o th in g  holden , an d  that, y o u r petitioners may have 
such re lie f in  the  prem ises as to  th is  H onorab le  Court 
shall seem  m eet.

20  Y O U N G  & B IG E L O W ,
S olic ito rs fo r  and  o f Counsel- w ith  Appellants.

Answer.

F iled  O ctober , 1 9 1 5 .

T h e  answ er o f  the  above-nam ed defendant-respond- 
3 °  en t to  the  petition  o f appeal o f  the above-nam ed com- 

p lainan ts-appellan ts .
T h is  responden t, n o t acknow ledging all or any of 

th e  m a tte rs  w hich  in  th e  said petition  o f appeal are 
con ta ined  to  be tru e , fo r  answ er there to  nevertheless 
says an d  ad m its  th a t a decree w as on O ctober 1 , 19 15 » 
m ade and  en tered  in  the  C o u rt o f C hancery in the 
said cause fo r  th a t purpose m entioned  in said petition, 
b u t a s  to  th e  substance and  fo rm  thereo f this re- 

40  sponden t p ray s to  re fe r  th e re to  w hen the same shall 
be produced . A n d  th is  responden t is advised and be­
lieves th a t th e  said  decree is agreeable to equity and 
he p ray s th a t the  sam e m ay  be affirm ed w ith costs to
be ad ju d g ed  to  th is  respondent.

L IN D A B U R Y , D E P U E  & F A U L K S , 
S o lic ito rs fo r  and  o f Counsel with 
D e f endant-R espondent.
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Coirplnm t.
io

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

F iled  M arch  2 7 , 1 9 1 4 .

A m ended S ep tem ber 26 th , 19 14 .

To H is H o n o r E dw in  R o b ert W a lk e r, C hancellor o f 
the S tate o f N ew  Je rse y :

Humbly com plaining show  u n to  v o u r H o n o r, y o u r 
orators T hom as C. L az ea r and  Jesse  T . L az ea r o f 
Pittsburg, C ounty o f  A llegheny  an d  S ta te  o f  P ennsy l- 20 
vania, executors o f  the  will o f  A lice C. L azear, de­
ceased, late o f P ittsb u rg , p re fe rre d  stockho lders o f  
American Steel F o u n d ries , o n  b eh a lf o f  them selves 
and all o ther p re fe rred  stockho lders o f said  com pany, 
who may come in and  con tribu te  to  th e  expenses of. 
this suit.

1 . T hat A m erican S teel F o u n d ries , is a  co rp o ra tio n  
existing under the law s o f th e ,S ta te  o f  N ew  Jersey , 
and was incorporated  on o r  abou t the  tw en ty -seven th  
day o f June, n ineteen h u n d red  an d  tw o, u n d er and  p u r­
suant to  the provisions o f  an  ac t o f  th e  leg is la tu re  o f 
said State, entitled  “ A n  A ct C oncern ing  C o rp o ra ­
tions (R evision o f 18 9 6 ) ” and  the  acts am en d a to ry  
thereof and supplem ental there to .

2 . On o r about the th ir tie th  day  o f  Ju ly , n ineteen  
hundred and tw o, y o u r o ra to rs  acqu ired  one h u n d red  
and two shares o f the p re fe rre d  cap ita l stock o f said 
company, o f the p a r value o f  one h u n d re d  do llars 
each, and said com pany issued  to  th em  tw o  ce rta in  
certificates ce rtify ing  th a t y o u r o ra to rs  w ere the  ow n­
ers of said stock, and  should  be en titled  to  receive 
when and as declared, fro m  the  su rp lus o r  n e t profits 
of the company, yea rly  d iv idends a t the  ra te  o f  six  
per centum per annum  and  no m ore, payable q u a r­
terly on dates to  be fixed by th e  b y -la w s ; and  th a t the 
dividends should be cum ulative an d  should  be pay-
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able b e fo re  any  d iv idend  on  the  com m on stock should 
be paid  o r set a p a rt, so th a t, if  in  any  year dividends 
am o u n tin g  to  six  per cent should  no t have been paid 
thereon , the  deficiency should  be payable before any 
d iv idends should  be paid  upon, o r set ap a rt for the 
com m on stock. Copies o f  said  certificates are hereto 
an nexed  and  m ade p a r t  h ereo f, and  m arked A and 
B. Y o u r o ra to rs  a re  still the  ow ners and holders of 
said  stock.20

3 . S aid  com pany paid  to  y o u r o ra to rs  quarterly 
d iv idends o f  one and  one-half per cent, one hundred 
fifty -th ree  do llars, on y o u r o ra to rs ’ said stock every 
q u a r te r  un til the  fifteen th  day  o f A ugust, nineteen 
h u n d re d  an d  fou r, w hen  it paid  one per cent, or one 
h u n d re d  and  tw o  d o l la rs ; since th a t day said company 
h as  paid, and  its d irec to rs  have declared no dividends 
to  y o u r o ra to rs  on  y o u r o ra to rs ’ said preferred 
stock. S aid  com pany paid  to  the holders of 

30  the  com m on stock o f said com pany, on or 
abou t the  fifteen th  day  o f M ay, nineteen hun­
d red  and  ten  an d  fro m  tim e to  tim e, thereafter 
d iv idends on  said  com m on stock, aggregating  about 
one m illion, tw o  h u n d red  forty-five thousand, eight 
h u n d re d  fo r ty  dollars. T h e  fo llow ing is a schedule 
se ttin g  fo r th  to  the  best o f y o u r o ra to rs ’ inform ation, 
the  d iv idends paid  on such com m on stock:

O n  th e  fifteen th  d ay  o f  M ay, n ineteen  hundred and 
40  ten , T w o  h u n d red  fo u rteen  thousand  eight hundred 

* d o lla rs ;
O n  the  fifteen th  day  o f A ugust, nineteen hundred 

an d  ten , T w o  h u n d red  fo u rteen  thousand  eight hun­

d red  d o lla rs ;
O n  th e  fifteen th  day  o f N ovem ber, nineteen hun­

d red  and  ten , T w o  h u n d red  fou rteen  thousand eight 

h u n d red  d o lla rs ;
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On the fifteen th  day  o f  F eb ru a ry , n ineteen  h u n ­
dred and eleven, T w o  h u n d red  fo u rteen  tho u san d  eigh t 
hundred do llars;

On the fifteen th  d ay  o f  M ay, n ineteen  h u n d red  and  
eleven, Tw o hundred  fo u rteen  th o u san d  eigh t hund red  
dollars;

On the th irty -firs t day  o f  M arch , n ineteen  h u n d red  
and thirteen, E ighty-five th o u san d  n ine h u n d red  
twenty do llars;

On the th irty -first day  o f D ecem ber, nineteeil h u n ­
dred and th irteen , E igh ty -five tho u san d  n ine h u n d red  
twenty dollars.

4  Shortly a f te r  y o u r o ra to rs  learned  o f the  p ay ­
ment of the first d iv idend  on the  com m on stock above- 
mentioned, and freq u en tly  th e re a fte r , y o u r o ra to rs  de­
manded of the com pany, paym ent o f  the  accum ulated  
dividends on y o u r o ra to rs ’ p re fe rre d  stock, and  the 
company refused to  pay  to  y o u r o ra to rs  said  d iv i­
dends or any p a r t th e reo f. Y o u r o ra to rs , in the 
month of A pril, n ineteen  h u n d red  and  eleven, began 
an action at law  aga inst said com pany, in  the  D istric t 
Court of the U n ited  S ta tes  fo r  th e  W e ste rn  D istric t 
of Pennsylvania, fo r the accum ulated  d iv idends on 
your orators’ said s to c k ; y o u r o ra to rs  d iligen tly  p rose­
cuted said action un til abou t the  n in e teen th  d ay  o f 
April, 1913, when, on m o tion  o f  y o u r o ra to rs  (w h o  
were thereto advised by counsel learned  in  the  law ) 
said action was d iscontinued  w ith o u t p re jud ice  to  y o u r 
orators.

5- Your o ra to rs do no t know  the  exact num b er o f 
s ares of p re ferred  stock o f  said  com pany o u ts tan d ­
ing, but your o ra to rs  a re  in fo rm ed  and  believe and  
ere aver th a t the w hole am o u n t o f  such p re fe rre d  

S °C outstanding, including  y o u r o ra to r ’s stock, does 
not now exceed in p a r value, O ne h u n d red  th o u san d

ars, and th a t the accum ulated  d iv idends thereon ,
W1 interest, do no t exceed fifty  th o u san d  dollars.
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6 . T h e  business o f  said  com pany in recent years has 
been v e ry  profitable, so th a t the  com pany has accumu­
la ted  la rg e  sum s, as surp lus, over and  above all re­
serves fo r  sink ing  funds, w ork ing  capital and deprecia­
tio n s and  o th e r purposes. T h e  rep o rt o f said com­
pany  to  its  stockho lders se ttin g  fo r th  the condition 
o f  the com pany on the  th irty -firs t day o f December, 
n ineteen  h u n d re d  and  tw elve, show s to tal assets of 
T w e n ty -s ix  m illion  tw o  h u n d red  tw enty-three thou- 

20  sand  seven h u n d red  seven ty -th ree dollars, in which 
sum  is included  T w o  h u n d red  tw enty-n ine thousand 
fo u r  h u n d red  th ir ty -e ig h t do llars  in cash on hand, and 
T h re e  m illion  one h u n d red  thousand  seven hundred 
fo r ty - th re e  do llars  in  accounts and  bills receivable. 
S aid  re p o rt show s the  com pany’s liabilities to be cap­
ita l stock and  fu n d ed  debt T w en ty -th ree  m illion thirty- 
fo u r th o u san d  eigh t h u n d re d  dollars, accounts pay­
able an d  accrued  liabilities O ne m illion one hundred 
e igh ty -tw o  th o u san d  fo rty -seven  dollars, reserved for 
s ink ing  fu n d  and  depreciations O ne m illion four hun­
d red  fifty -th ree  th o u san d  six  h u n d red  eighty-nine dol­
lars , and  und iv ided  profits o f F ive  hundred  fifty-three 
th o u san d  tw o  h u n d re d  th irty -seven  dollars. Y our ora­
to rs  are  in fo rm ed  and  believe and  th e re fo re  aver that 
in  th e  first n ine m on ths o f the  y ear nineteen hun­
d red  and  th irteen , a f te r  pay ing  o r reserv ing  One mil­
lion fo u r  h u n d re d  six ty -s ix  thousand  eight hundred 
and  eig h t do llars  fo r  in te re st and  sinking fund and 

40  dep recia tion  charges, and  O ne h undred  seventy-one 
th o u san d  e igh t h u n d red  fo r ty  do llars for dividends 
on  th e  co m m o n -sto ck , th e re  rem ained  as undivided 
pro fits fro m  th e  business o f said nine months, One 
m illion  tw o  h u n d re d  th irty -e ig h t thousand  four hun­
d red  n inety -n ine  do llars. S aid  com pany has on hand 
a sum  o f m oney  available fo r  dividends, sufficient 0 
pay  all the  accum ulated  d iv idends on your orators 
p re fe rre d  stock and  on all o th e r ou tstanding  preferred
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stock, and said com pany im properly  w ithho lds fro m  
your ora to rs the d iv idends to  w hich y o u r o ra to rs  are  
rightly entitled. B u t y o u r o ra to rs  av e r th a t if  said 
company continues to  pay  la rg e  d iv idends on  its  com ­
mon stock and none on its  p re fe rre d  stock, the  fund  
available fo r d iv idends on p re fe rre d  stock w ill be d is­
sipated, and said com pany w ill be unable safe ly  to  d e­
clare and pay the accum ulated  an d  accru ing  d iv idends 
on the p re ferred  stock.r  20

(H e re  begins the  am en d m en t.)

Your o ra to rs hoped th a t the  said  A m erican  Steel 
Foundries w ould have paid  to  y o u r o ra to rs  the  ac­
cumulated dividends upon y o u r o ra to rs  p re fe rre d  stock, 
as in Justice and E q u ity  it o u g h t to  have done.

But now so it is, m ay  it please y o u r H o n o r, th a t 
the said A m erican S teel F o u n d ries  re fu se  so to  do, 
and some tim es give ou t and  p re ten d  th a t o n  o r abou t 
the 29th  d?v o f June, 1908 , all o f  said com pany’s p re ­
ferred stock th e re to fo re  issued an d  ou ts tan d in g , in- 
eluding your o ra to rs, 10 2  shares th e reo f, becam e and  
was retired, cancelled and  ex tin g u ish ed  in  pursuance 
of the laws o f the  S ta te  o f N ew  Jersey , an d  o f  acts 
and proceedings o f the  d irec to rs  an d  stockho lders o f 
said company fo r the re ad ju s tm e n t and  reduction  o f 
its capital stock as h e re in a fte r  set fo rth , and  th a t sub­
sequent to such alleged proceedings, n o n e ,o f  its  p re ­
ferred stock and none o f its  com m on stock issued and  
outstanding p rior to  Ju n e  29 , 19 0 8 , rem ained  o u ts tan d - 40 
ing and in force; th a t on N ovem ber 7 , 19 0 7 , a t a  m eet­
ing of the d irec tors o f said com pany, the  sub ject 
of such read justm en t and  reduction  w as taken  up 
for discussion and disposition .

Committees of its  s tockholders w ere appo in ted  fo r 
the purpose o f devising a p lan  fo r  such re ad ju s tm e n t 
and reduction o f its capital stock. A s a  resu lt o f such 
action and consideration  th e re o f a t m eetings o f  the 
Board of D irectors o f the  com pany held  N ovem ber 7 ,
19°7> November 8, 19 0 7 , D ecem ber 6 , 19 0 7 , and  Jan u -



8

io
C o m p la in t

a ry  3 , 19 0 8 , the  said  B oard  o f D irec to rs a t a meeting 
th e re o f duly  held  on  th e  said  last m entioned  date, re­
solved and  declared  th a t it w as advisable to  change and 
decrease the  com pany’s au th o rized  capital stock, which 
w as th en  $ 3 7 ,650 ,000 , d iv ided  in to  376,500  shares of 
the  p a r  value o f  $ 10 0  each, and  consisted o f $ 19 ,- 
540,000  p a r  value o f p re fe rre d  stock and  $ 18 , 110,000 
p a r  value o f  com m on stock, to  $ 1 7 , 18 4 ,000, divided
in to  17 1 ,8 4 0  shares o f the  p a r  value o f $ 10 0  each, all 20 • • . . .
o f one class and  kind, w ith o u t d istinc tion  o r preference
betw een  any  o f said shares, and  fo r th a t purpose 
th a t  th e  certificate o f  in co rp o ra tio n  o f the defendant 
com pany should  be am ended  accordingly. Pursuant 
to  such action , a special m eeting  o f the com pany’s stock­
ho lders w as th e reu p o n  called to  be held on the 8th 
d ay  o f  F eb ru a ry , 19 0 8 , and  due and  full notice 
th e re o f  to g e th e r w ith  a  s ta tem en t and  plan of the 
p roposed  re ad ju s tm e n t and  reduction  o f its capital 
stock, and  th e  necessity  th e re fo r , w as on o r about 

3 °  Tanuary 4 , 19 0 8 , m ailed  to  each o f its stockholders.
By said  sta tem en t the  com plainants, as well as all 

o th e r such stockholders, w ere notified th a t if said plan 
w as approved  by the  com pany’s stockholders, its then 
p re fe rre d  stock and  com m on stock w ould be called 
in  fo r  cancellation  and  re tirem en t, and  there  would be 
issued  and  paid  in paym ent th e re fo r  securities and cash 
a'S fo l lo w s : ,

F o r  each share  o f its  said  p re fe rred  stock ( 1 ) $77 
40 p a r  value o f the com pany’s said proposed new stock; 

( 2 ) D eben tu re  bonds o f  the  com pany dated  February 
1 , 1908 , payable as to  principal in 15  years from  such 
date, and  b ea rin g  in te re st a t 4.%  per annum , payable 
sem iannually  to  th e  am o u n t o f $ 2 0 ; ( 3 ) $3 ‘m  cas^- 
F o r  each share  o f its  said  com m on stock $25  par 
value o f th e  com pany’s said proposed  new  stock.

T h e  said special m eeting  o f  stockholders called for 
F e b ru a ry  8 , 19 0 8 , w as held  and  ad jo u rn ed  until March
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14 , 1908. O n  F eb ru a ry  1 5 , 1908 , the  com m ittee o f 
the com pany’s stockholders h av in g  in charge  such re ­
adjustm ent and reduction  o f  its cap ita l stock m ailed  to  
all of its stockholders a fu r th e r  s ta tem en t o f the  ac tion  
so proposed to be taken  an d  o f  the necessity  th e re fo r.
On M arch 14 , 1908 , the  said special m eeting  w as aga in  
adjourned to A pril 18 , 1908 , and  u n d er d a te  o f M arch  
2 1 , 1908, notice o f such ad jo u rn m e n t, to g e th e r w ith  
a further statem ent o f  the  reasons fo r  the  necessity

20
of the action proposed  to  be taken , w as m ailed  to  all 
of the com pany’s stockholders. O n  A p ril 18 , 1908 , 
the said special m eeting  w as ag a in  a d jo u rn e d  to  M ay  
7, 1908, and notice o f such ad jo u rn m e n t w as on A p ril 
20, 1908, m ailed to' all o f  the  stockho lders o f  the  com ­
pany. O n M ay 7 , 1908 , the  said  special m eeting  w as 
again ad journed  to  Ju n e  4 , 19 0 8 , an d  notice o f such 
adjournm ent was m ailed  to  all o f  the  com pany’s stock­
holders, under date  o f M ay 1 1 , 19 0 8 . O n  Ju n e  4 ,
1908, the said special m eeting  w as ag a in  ad jo u rn e d  
to June 12 , 1908 , and  notice o f  such ad jo u rn m e n t w as ^ 
sent to  all o f the com pany’s stockholders.

At the said ad jo u rn ed  m eeting  o f  the  com pany’s 
stockholders held on Ju n e  1 2 , 1908 , such p lan  fo r  the 
readjustm ent and reduction  o f  its cap ita l stock w as 
declared effective by the affirm ative vo te and  w ritte n  
assent o f 90 per centum, o f all o f  th e  o u ts tan d in g  cap^- 
ital stock of the defendan t, and  notice o f  such action  
was under date o f Ju n e  1 2 , 1908 , m ailed  to  all o f  the 
company’s stockholders. 4°

That on June 29 th , 19 0 8 , th e  com pany filed its 
amended certificate o f in co rp o ra tio n  w ith  th e  S ecre­
tary of State o f the S ta te  o f  N ew  Jersey , w hich  cer­
tificate included all o f the reso lu tions an d  p roceed ings 
of its stockholders, m ak ing  such change an d  reduction  
of its capital stock. P u rsu a n t to  ac tio n  o f  its  B o ard  
of Directors a t a m eeting  th e re o f  held  on  Ju n e  30 th , 
i 9° 8, the defendant on Ju ly  1 1 , 19 0 8 , m ailed  notices
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to  all o f  its  stockho lders th a t the G uarantee Trust 
C om pany  o f  the  C ity  o f  N ew  Y o rk  w as prepared then 
and  th e re a f te r  to  ca rry  in to  effect the readjustm ent 
an d  reduction  o f  the  A m erican  Steel Foundries capi­
ta l stock so as a fo re sa id  adop ted  and  approved by its 
stockholders. In  pu rsuance  o f the  said plan of re­
ad ju s tm e n t and  reduction  o f  its  capita l stock, the hold­
ers o f  168 ,303  shares o f  the  com pany’s p re ferred  stock 
have su rren d ered  th e ir  shares and  accepted in lieu

20
th e re o f the  securities and  m oneys issued and paid by 
th e  com pany in  sa tisfac tio n  thereo f. In  the consumma­
tio n  o f  th e  said  p lan  in accordance w ith  its term s and 
prov isions, the  com pany since the filing o f its said 
am ended  certificate o f  inco rp o ra tio n  on June 29, 
1908  ( 1 ) has issued its said  1 5 -year debentures toHhe 
a g g reg a te  am o u n t o f $ 3 ,436 ,800 , ( 2 ) has issued its 
p resen t o u ts tan d in g  cap ita l stock o f  one class and 
am o u n t to  th e  am o u n t o f $ 1 7 , 18 4 ,000 , ( 3 ) has paid
to  o r fo r  th e  benefit o f  th e  said h o lders o f its former 

30  ■ ,
p re fe rre d  stock $ 5 1 5 ,520.00  in  cash.

A n d  said  com pany p re tends by  the  filing of its 
am ended  certificate o f  inco rp o ra tio n  and as a result 
o f  th e ra c ts  and  proceedings afo resa id , the preferred 
stock as well as th e  com m on stock o f the. company 
th e re to fo re  issued including  th e  102  shares o f its pre­
fe rre d  stock rep resen ted  by the  tw o  certificates so as 
a fo re sa id  issued  to  y o u r o ra to rs , thereupon became 
cancelled an d  ex tingu ished , and  a t all tim es since June

40  29 , 19 0 8 , th e  on ly  cap ita l stock o f the 'com pany  out­
s tan d in g  o r in  fo rce  has been the  said new  and single 
class o f its  cap ita l stock o f the p a r value of $ 17 ,184 ,- 
000 , au th o rized  by  its said  am ended certificate of in­

co rpo ra tio n . .
B u t y o u r o ra to rs  charge  th a t the con tra ry  is the

tru th  an d  th a t  y o u r o ra to r s ’ said  10 2  shares o f pre 
fe rre d  stock a re  still o u ts tan d in g  and  a re  a valid ob­
lig a tio n  o f the  com pany. Y o u r o ra to rs  do not admit
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that the above p fe tended  '^actions” and  proceedings o f 
the company, its d irec to rs, stockho lders o r com m ittees 
were actually taken  and  held, an d  y o u r o ra to rs  leave 
the coTnpany-to m ake such sta tem en t and  p ro o f re la ­
tive thereto as it m ay be advised.

And your o ra to rs  fu r th e r  charge  th a t even i f  such 
actions and proceedings, o r any  o f  them , occurred , as 
above pretended, th a t y o u r o rd to rs  never assen ted  
thereto, or accepted the com pany’s o ffer to  purchase 
and retire your o ra to rs ’ p re fe rre d  s to ck ; th a t said  
proceedings w ere no t in tended  to  and  d id  no t cancel 
or affect the p re fe rred  stock o f y o u r o ra to rs  an d  o th e r 
holders who did no t com e in  and  take  ad v an tag e  th e re ­
of. And th a t your o ra to rs  s till-ho ld , and  never su r­
rendered the ir said 10 2  shares  o f  p re fe rre d  stock  o r  
any part thereof, and  th a t said com pany never ac­
tually tendered to  y ou r o ra to rs , ’-and th a t y o u r o ra to rs  
have never received an y  m oney o r securities in sa tis­
faction -o i  your o ra to rs ’ said stock.

4litt 30
(E n d  o f A m en d m en t.)

In consideration w h ereo f, and  fo r  as m uch as y o u r 
orators are  w ithout adequate  rem edy  in the  prem ises 
at and by the stric t ru les o f  the  com m on law , and  can  
only obtain relief in th is  h o norab le  co u rt w h ere  m a t­
ters of this n a tu re  a re  properly- cognizable and  re- 
lievable—

To the end th e re fo re  th a t t h e ‘said  A m erican  Steel 
Foundries may, bu t w ith o u t oath , ^jisw er on o a th  
being hereby waived, to  the  best an d  u tm o st o f  its 
knowledge, in fo rm ation  and  b e lie f , full, tru e  and  p er­
fect answer m ake to  all an d  sin g u la r the  prem ises, 
and that as fully and  p a rticu la rly  as if  th e  sam e w ere 
here repeated, and  th e  said com pany d istin c tly  in- 
errogated thereto , and  m ore  especially  th a t it m av in 

manner aforesaid, answ er an d  set fo r th  the am oun ts 
paid as dividends on its  stock since th e  fifteen th  day  
°f August, n ineteen h u n d red  an d  fo u r, an d  the  d ays 

* on, which said, d iv idends, iv e re p a ic l ; and  the  nam es o f
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all its  p re fe rre d  stockho lders o f record , and the num ­
ber o f  shares held  by each, and  th a t it m ay fully set 
fo r th  in  detail, a  s ta tem en t of its  asse ts  and liabilities, 
an d  o f the o p era tio n s o f  said com pany since the fif­
te en th  d ay  o f  A ugust, n ineteen  hund red  and four, and 
th a t  it m ay  declare on w h a t days the several obliga­
tio n s  o f  th e  com pany w ill m atu re , and  w hat sum, if 
any, it has reserved  as w o rk in g  capital, and  w hat sums, 
i f  any, it is ob ligated  to  reserve fo r sinking fund or 
o th e r purpose, and  th a t the  am oun t o f dividends ac­
cum ulated  on y o u r o ra to rs ’ and  o th er p re ferred  stock, 
and  th e  in te re st th e reo n  from  the tim es said dividends 
should  have been declared  and  paid, m ay be ascer­
ta in ed  by a  decree o f th is  honorable  court, and that 
said  com pany m ay  be com m anded by a decree forth­
w ith  to  declare  and  pay  d iv idends to  y o u r ora to rs and 
o th e r p re fe rre d  stockho lders p ro  ra ta  the ir several 
ho ld ings, to  th e  am o u n ts  so ascerta ined , o r such part 
th e re o f  as can  be, in th e  ju d g m en t o f th is  H onorable 

^ C ourt, a t th is  tim e  safely  d is trib u ted  to  such preferred 
stockho lders, and  th a t said com pany m ay be com­
m anded  by a  decree o f  th is  honorable  court hereafter, 
th ro u g h o u t th e  ex istence o f  said com pany, to  declare 
and  p ay  q u a rte rly  to  y o u r o ra to rs  and  o ther preferred 
stockho lders d iv idends a t the  ra te  o f six per centum 
per annum , w henever in the  opin ion  o f the  company’s 
B o ard  o f D ire c to rs  fo r  th e  tim e being, such dividends 
can be safely  paid , and  th a t said  com pany, its officers 

40 and. d irec to rs  m ay  be re s tra in ed  and  enjoined from 
h e re a f te r  d ec la rin g  o r pay ing  any  dividends upon its 
com m on stock, w hile any  d iv idends h ere to fo re  or here­
a f te r  accum ulated  o r accrued  upon its p re ferred  Stock 
shall rem ain  unpaid , and  th a t y ou r o ra to rs  may have 
such o th e r and  fu r th e r  re lie f in  the prem ises as the 
n a tu re  o f  the  case m ay  requ ire , and  as shall be agree­
able to  equ ity  and  good conscience.
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May it please y o u r H o n o r, th e  prem ises considered, 

to grant un to  your o ra to rs  n o t only the S ta te ’s w rit 
of injunction issuing ou t o f and  u n d er the  seal o f th is 
Honorable C ourt, com m anding  A m erican  S teel F o u n ­
dries fo rthw ith  to  declare an d  pay  a  d iv idend  to  y o u r 
orators and o ther p re fe rre d  s tockho lders p ro  r a ta  to  
their several holdings, to  an  am o u n t to> be ascerta ined  
by this H onorable C ourt, an d  com m anding  th a t said 
company hereafte r, th ro u g h o u t the  existence o f said 
company to  declare and  p ay  q u arte rly , to  y o u r o ra to rs  
and other p re ferred  stockholders, d iv idends a t the  ra te  
of six per centum  per annum , w henever in the  opinion 
of the com pany’s B oard  o f D irec to rs  fo r  the tim e be­
ing, such dividends can be safe ly  paid, and  re s tra in in g  
and enjoining the said A m erican  S teel F o u n d ries , its  
directors and officers, fro m  h e re a f te r  dec la rin g  o r p ay ­
ing any dividends upon its  com m on stock w hile any  
dividends here to fo re  o r h e re a f te r  accum ulated  o r ac­
crued upon its p re fe rred  stock shall rem ain  unpaid.
But also the S ta te ’s w rit o f  subpoena issu ing  ou t o f ^ 
and under the seal o f th is  H o n o rab le  C o u rt d irec ted  
to the said A m erican S teel F o u n d ries , com m anding  it 
by a certain day and  u n d er a  ce rta in  pena lty  th ere in  to  
be expressed, tO' be and  appear b e fo re  y o u r H o n o r  in 
this H onorable C ourt, then  and  th e re  to  stand  to , abide 
by, and perform  such o rd e r an d  decree th ere in  as  to  
your H onor shall seem m eet, an d  as shall be ag ree­
able to equity and  good conscience.

And your o ra to rs  as  in  d u ty  bound  will ever p ray , 4°  
etc. {

Y O U N G  & B IG E L O W ,
S o lic ito rs fo r  and  o f 

C ounsel w ith  C om plainants.
John O. Bigelow,
H. V. B laxter, 

of Counsel.

(Exhibits A  and B an nexed  to  bill a re  sam e as E x ­
hibits C i and C2 , in f r a .)
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F iled  Ju n e  20 , 19 14 .

T h e  answ er o f  A m erican  S teel Foundries, the de­
fen d an t in  the  above-en titled  cause, to  the bill o f com­
p la in t o f T h o m as C. L azea r and  Jesse T . Lazear, ex­
ecu to rs  o f the  w ill o f  A lice C. L azear, deceased, com­
p lainan ts.

T h is  d efen d an t, an sw erin g  u n to  so m uch and such 
p a r ts  o f  th e  com p la in an ts’ bill o f com plaint as it is 
advised  it is m a te ria l and  necessary  fo r it to  make 
an sw er un to , s a y s :

30

40

1 . I t  ad m its  the  a llega tions contained  in paragraph 
1 o f  said  bill o f com plaint.

2 . I t  ad m its  th a t u n d e r da te  o f Ju ly  30 ,. 1902 , it 
issued to  the  com plainan ts tw o certificates of stock 
rep resen tin g  10 2  shares  o f the  issue o f preferred 
stock w hich it th en  h ad  ou tstand ing , and that the 
p ap ers  “ A ” and  “ B ” an nexed  to  the said bill of com­
p lain t, and  p u rp o rtin g  to  be copies o f the said cer­
tificates o f  stock a re  in  fac t tru e  copies thereof. It 
h a s  no  know ledge as to  w hether the  com plainants are 
still the  h o ld ers  an d  ow n ers  o f said certificates nor 
o f  th e  d ate  on  w hich  th e  com plainants acquired the 
said  shares o f stock, an d  leaves them  to  make such 
p ro o f o f said  m a tte rs  as they  m ay  be advised it is ma­
te ria l o r  necessary  fo r  them  to  do.

3 . I t  ad m its  th a t q u a rte rly  div idends o f one and 
le -h a lf per cen tum  w ere paid  on the said 102  shares 
- p re fe rre d  stock every  q u a rte r  un til February  %  
P 4 ; th a t  a d iv idend  o f  one per centum  was paid 
Lereon on th e  first d ay  o f  A ugust, 1904 , and that 
nee A u g u st 1 st, 19 0 4 , it h as paid  and its directors 
ive declared  n o  d iv idends upon the said shares, 
m ies th a t it h as paid  any  div idends upon its com- 
on  stock w hich h ad  been issued or was outstanding
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at the tim e th a t any  o f  its  p re fe rre d  stock w as is­
sued and o u tstand ing . I t  says th a t p rio r  to  the  1 5 th  
day of May, 19 10 , nam ely , on o r  abou t th e  29 th  day  o f 
June, 1908 , all o f its  p re fe rre d  stock th e re to fo re  is­
sued and outstand ing , includ ing  the  10 2  shares th e re o f 
represented by the above-m entioned  certificates, be­
came and was re tired , cancelled an d  ex tingu ished  u n d er 
and in pursuance o f th e  law s o f  the  S ta te  o f  N ew  
Jersey and o f ac ts  and  proceedings o f  the d irec to rs  
and stockholders o f the d e fen d an t fo r  the  re a d ju s t­
ment and reduction  o f its  capita l stock as h e re in a fte r  
set forth, and th a t subsequent to  such proceedings none 
of the p re ferred  stock and  none o f the  com m on stock 
of the defendant issued and  o u ts tan d in g  p rio r to  Ju n e  
29, 1908, rem ained o u ts tan d in g  and  in force. F ro m  
and a fte r Ju n e  29 , 19 0 8 , and  as the  resu lt o f  the  said 
acts and proceedings th e re  w as issued by it a new  and  
single class o f its capita l stock in the ag g reg a te  p a r 
value o f $ 17 , 18 4 ,000 , consisting  o f  i 7 i , 84P  shares o f 
the par value o f $ 10 0  each, w hich  said last m entioned  
shares were and  are  the  only  shares o f its  capita l stock 
that have been in existence an d  o u ts tan d in g  since the 
said last m entioned date. T h e  d iv idends m en tioned  
in paragraph 3 o f the  said bill o f  com plain t as paid  
to the holders o f the  d e fe n d a n t’s com m on stock, and  
any other d ividends dec la red  and  paid  by the de­
fendant since the y e a r  1904  have been declared  and  
paid upon such new  and  single class o f  capita l stock 
issued by it as a fo resa id  on o r since Ju n e  29 , 1908 , and  40 
none of said div idends and  no o th e r d iv idends have 
been declared o r paid  upon  any  o f  its  com m on stock 
issued and ou tstan d in g  w hen the  10 2  sh a res  o f  its 
preferred stock rep resen ted  by the  tw o  said certifi­
cates or any  o th er o f its  p re fe rre d  stock rem ained  
outstanding.

4- ^  has no know ledge o f any  dem ands m ade upon 
*t V  the com plainants fo r  th e  p aym en t o f  accum u-
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la ted  d iv idends on  the  said 10 2  shares o f preferred 
stock, and  leaves the  com plainan ts to  m ake such proof 
th e re o f as they  m ay  be adv ised  it is necessary and 
m ate ria l fo r  them  to  do. I t  adm its  th a t it has not 
since Ju n e  29 , 1908 , paid  to  the com plainants or any 
o th e r h o lder o f its  p re fe rre d  stock any  dividends there­
on and  avers  th a t all o f such p re fe rred  stock was on 
said  d ate  re tired , cancelled and  ex tinguished by the 
ac ts  and  p roceedings a fo resa id , and  th a t no dividends

20
w ere payable th e reo n  subsequent thereto . T he de­
fe n d an t adm its  th a t in the  m on th  o f A pril, 1 9 1 1 , the 
com plainan ts began  an  action  a t law  aga inst it in the 
C ircu it C o u rt o f the  U n ited  S ta tes  fo r  the W estern 
D is tric t o f P ennsy lvan ia , claim ing from  it dividends 
upon  th e  said  10 2  shares o f  p re fe rred  stock, and that 
such action  w as p rosecu ted  by the  said  complainants. 
I t  says th a t upon  final ad ju d ica tio n  in the said suit 
ju d g m en t w as rend ered  ag a in s t the com plainants and 
any  r ig h t o f recovery  upon th e ir  p a r t ' denied, and that 
the  d iscon tinuance o f  said su it w as undertaken and 
effected upon the  e x  p a r te  application  o f the complain­
a n ts  an d  w ith o u t th e  know ledge o r consent o f the de­
fen d an t an d  in no  w ay relieves the com plainants from 
the  ad ju d ica tio n  th e re in  deny ing  them  the righ t of re­
covery  fro m  the  d e fen d an t as claim ed by them.

5 . I t  says th a t it has no p re fe rre d  stock outstanding 
o f  any  ch a rac te r o r in  any  am ount, and  th a t there are 
n o  accum ulated  d iv idends o f any  k ind  upon any pre-

4 °  fe rred  stock due, payable o r recoverable, either with 
o r w ith o u t in terest.

6 . I t  ad m its  th a t in  recen t y ea rs  its business has been 
profitable and  th a t it has accum ulated  a surplus oyer 
and  above all reserves fo r  sinking funds, working 
capita l, dep recia tion  and  o th er purposes. I t  also ad­
m its the  co rrec tness o f the  rep o rt to  its stockholders 
as set fo r th  in p a rag ra p h  6 o f said bill o f  complaint.
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It also adm its th a t it has su rp lus and  undiv ided  profits 
accruing from  its business, bu t it avers th a t none 
thereof are available fo r  o r applicable to  the  paym ent 
of any dividends upon the  shares o f  p re fe rre d  stock 
represented by the tw o stock certificates so as a fo re ­
said issued to the com plainants o r  upon any  o th e r p re ­
ferred stock as in the said bill o f com plain t is set fo rth .
It denies th a t it is im properly  w ithho ld ing  fro m  the  
complainants div idends upon the said 10 2  shares o f 
preferred stock as claim ed by them , and  avers, and  in- 20 
sists that said com plainants a re  no t en titled  to  receive 
from it any dividend d is trib u tio n  o f any  k ind  on ac­
count of the said 10 2  shares o f p re fe rre d  stock m en­
tioned in the said bill o f  com plaint.

7 . Except as adm itted  herein  the d e fen d an t denies 
each and every allegation  o f the  said bill o f com plaint.

Further answering defendant says as fol­
lows:

30

8. In 1907  the business and  financial cond ition  o f 
the defendant w ere such th a t it becam e im pera tive  in 
the interest o f the d e fen d an t and  o f  all its  s tockholders 
that a read justm ent and  reduction  o f its o u ts tan d in g  
capital stock be had. A ccord ing ly  on  N ovem ber 7 ,
19°7> at a m eeting o f the d irec to rs  o f  the  d e fen d an t the  
subject o f such read ju s tm en t an d  reduction  w as taken  
up for discussion and  d isposition . C om m ittees o f its 
stockholders w ere appoin ted  fo r  the  purpose o f  de- 4°  
vising a plan fo r such re ad ju s tm e n t an d  reduction  o f 
ts capital stock. A s a resu lt o f such ac tion  and  con­

sideration thereof a t m eetings o f  the  B o ard  o f  D i­
rectors of the defendant, held  N ovem ber 7 , 19 0 7 , N o- 

I9°7» D ecem ber 6 , 19 0 7 , and  J a n u a ry  3 ,
I f A  1  Said B oard  o f  D ire c to rs  a t a  m eeting  th ere - 

^  ^ on the said last m en tioned  da te  resolved 
eclared th a t it w as advisable to  change and  de-



18-

crease the  d e fe n d a n t’s au th o rized  capital stock, which 
w as th en  $ 3 7 ,650 ,000 , d iv ided  in to  376,500  shares of 
th e  p a r value o f $ 10 0  each, and  consisted o f  $ 19 ,540,- 
000  p a r value o f p re fe rre d  stock and  $ 18 , 110 ,000  par 
value o f com m on stock, to  $ 1 7 , 18 4 ,000, divided into 
17 1 ,8 4 0  sh ares  o f th e  p a r  value o f $ 10 0  each, all of one 
class and  k ind , w ith o u t d istinc tion  o r preference be­
tw een  any  o f  said shares, and  fo r  th a t purpose that the 
certificate o f in co rp o ra tio n  o f the defendan t company 

20  should  be am ended  accord ingly . P u rsu an t to such 
action , a  special m eeting  o f  the defen d an t’s stock­
h o lders w as th ereu p o n  called to  be held on the 8th 
d ay  o f F eb ru a ry , 1908 , an d  due and  full notice thereof,. 
to g e th e r w ith  a  sta tem en t and  plan  o f the proposed 
re ad ju s tm e n t and  reduction  o f its  capital stock, and 
th e  necessity  th e re fo r , w as on o r about January  4, 
19 0 8 , sen t to  each o f its  stockholders, including the 
com plainants.

B y said  s ta tem en t the  com plainants, as well as all 
3® o th e r such stockholders, w ere notified th a t if said 

p lan  w as approved  by th e  d e fen d an t’s stockholders, its 
th en  p re fe rre d  stock and  com m on stock would be called 
in  fo r  cancellation  and  re tirem en t, and there would 
be issued and  paid  in  paym ent th e re fo r securities and 
cash as fo llo w s :

F o r  each share  o f  its  said  p re fe rred  stock ( 1 ) 
$77.00  p a r  value o f  d e fe n d a n t’s said proposed new 
s to ck ; ( 2 ) D eben tu re  b onds o f the defendant, dated 

40 F e b ru a ry  1 , 1908 , payable as to  principal in 15  years 
fro m  such d a te ,a n d  b ea rin g  in terest a t  4 %  Per annum, 
payable sem iannually  to  the  am oun t o f $2 0 , ( 3 ) $3 
in  cash. F o r  each share  o f its  said com m on stock $25 
p a r value o f d e fe n d a n t’s said  proposed new stock.

T h e  said special m eeting  o f  stockholders called for 
F e b ru a ry  8 , 19 0 8 , w as held  and  ad jo u rn ed  until March 
Uj, 19 0 8 . O n  F e b ru a ry  1 5 , 1908 , the committee 0 
d e fe n d a n t’s stockho lders h av ing  in charge such re-
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adjustm ent and  reduction  o f its capita l stock sent to  
all of its stockholders, includ ing  the  com plainants, a 
further statem ent o f the  ac tion  so proposed  to  be taken  
and of the necessity th e re fo r. O n  M arch  14 , 1908 , the  
said special m eeting  w as ag a in  a d jo u rn e d  to  A p ril 18 ,
1908, and under d a te  o f M arch  2 1 , 19 0 8 , no tice o f  
such ad journm ent, to g e th e r w ith  a fu r th e r  sta tem en t 
of the reasons fo r  the  necessity  o f the  ac tion  proposed  
to be taken, w as sen t to  all o f the d e fe n d a n t’s stock-

20holders, including th e  com plainants. O n  A p ril 18 ,
1908, the said special m eeting  w as aga in  ad jo u rn e d  to  
May 7 , 1908 , and notice o f such a d jo u rn m e n t w as on 
April 20, 1908 , sent to  all o f  the  stockho lders o f the 
defendant, includ ing  the com plainants. O n  M ay  7 ,
1908, the said special m eeting  w as ag a in  ad jo u rn e d  
to June 4 , 1908 , and  notice o f such ad jo u rn m e n t w as 
sent to all of the d e fe n d a n t’s stockholders, includ ing  
the complaints, u n d er d a te  o f M ay n ,  19 0 8 . O n  Ju n e
4. 190S, the said special m eeting  w as aga in  a d jo u rn e d  
to June 12 , 1908 , and  notice o f  such a d jo u rn m e n t w as '  3 °  
sent to all o f the d e fe n d a n t’s stockholders, includ ing  
the complainants:

Such notices and  sta tem en ts w ere sen t to  th e  de­
fendant’s stockholders and  such a d jo u rn m e n ts  o f  said 
special m eeting w ere h ad  in o rd e r th a t all o f the  said 
stockholders, includ ing  the  com plainan ts, m ig h t have 
the fullest in fo rm atio n  w ith  re ference  to  the proposed  
conversion, re tirem en t an d  cancellation  o f the capital 
stocks of the d e fen d an t then  o u ts tan d in g , and  the is- 40 
suance and paym ent in place th e re o f o f  its new  se­
curities and cash as a fo resa id , and  in o rd e r th a t any  
stockholder who m igh t n o t approve o f the  said p lan  
or any of the actions p roposed  to  be tak en  th e reu n d er 
should have every reasonab le  o p p o rtu n ity  to  question  
or oppose the same.

At the said ad jo u rn ed  m eeting  o f  the  d e fe n d a n t’s 
stockholders held on Ju n e  1 2 , 1908 , such p lan  fo r  the
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re ad ju s tm e n t and  reduction  o f its capital stock was de­
clared  effective by th e  affirm ative vote and written 
assen t o f 90 p e r cen tum  o f all o f the outstanding 
cap ita l stock o f the  d e fen d an t, an d  notice o f such action 
w as u n d e r da te  o f  Ju n e  1 2 , 1908 , sent to  all of the 
d e fe n d a n t’s stockho lders including  the complainants.

T h e  d e fen d an t avers th a t each and  every of the said 
no tices and  sta tem en ts w as p rom ptly  received by the 
com plainan ts a n d  it begs leave to  re fe r  there to  as to 
th e  con ten ts th e re o f an d  also to  the m inutes of the 
said  several m ee tin g s o f its  d irec to rs  and  stockholders 
fo r  the  p roceedings tak en  th e rea t, all o f which it is 
read y  to  produce w hen and  as th is H onorable Court 
m ay  direct.

9 . F o r  the  purpose o f affo rd in g  a fu rth e r oppor­
tu n ity  to  an y  n on-assen ting  o r non-appearing  stock­
h o ld er to  question  o r ob ject to  the consum m ation of 
the  said  p lan, th e  d e fen d an t delayed the filing with the 
S ecre ta ry  o f S ta te  o f  the  S ta te  o f N ew  Jersey, of its 
A m ended  C ertificate o f In co rp o ra tio n , effecting such 
change in  and  reduction  o f  its capita l stock until June 
29 , 19 0 8 . N o  such question  o r objection  having then 
been ra ised  by e ith e r o f the  com plainants or any of 
th e  o th e r d e fe n d a n t’s stockholders a f te r  the said meet­
ing  o f Ju n e  1 2 , 19 0 8 , th e  d efen d an t on June 29 , 1908, 
filed such certificate w ith  the  said S ecretary  of State, 
w hich certificate included all o f the  resolutions and 
p roceedings o f  its  s tockholders m ak ing  such change 
and  reduction  in its  cap ita l stock.

10 . B y the  filing o f its  said A m ended Certificate 
f In c o rp o ra tio n  and  as a resu lt o f the acts and pro 
iedings a fo re sa id  th e  p re fe rre d  stock as well as the 
jm m on stock o f the  d e fen d an t th e re to fo re  issued and 
Litstanding, inc lud ing  the  10 2  shares o f  its preferred 
ock rep resen ted  by  the  tw o  certificates so as afore- 
lid issued to  the  com plainants, thereupon became can-
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celled and' ex tingu ished , an d  a t all tim es since Ju n e  
29, 1908, the  only cap ita l stock o f  the  d efen d an t o u t­
standing o r in fo rce has been the  said  new  and  single 
class of its capital stock ó f  the  p a r value o f  $ 1 7 , 1^ 4 ,- 
000 authorized by its said  am ended  certificate o f  in ­
corporation. F o r  the  con ten ts o f  such am ended  cer­
tificate the d efen d an t p ray s leave to  re fe r  t o 'a 'd u l y  
certified copy th e re o f  w hich it is read y  to  p roduce 
when and as th is H o n o rab le  C o u rt m ay  direct.

2 i 20
11. P u rsu an t to  ac tion  o f  its  B oard  o f D irec to rs  

at a meeting th e re o f du ly  held on  Ju n e  30 , 1908 , the  
defendant on Ju ly  1 1 , 19 0 8 , sent notices to  all o f its 
stockholders, includ ing  the com plainants, th a t the  G u a r­
anty T rust C om pany o f  the  C ity  o f  N ew  Y ork , w as 
prepared then and  th e re a f te r  to  ca rry  in to  effect th è  
readjustm ent and  reduction  o f  the  d e fe n d a n t’s capital 
stock so as a fo re sa id  adop ted  and  approved  by  its 
stockholders. T h e  d e fen d an t avers th a t such notice
was promptly received by the  com plainants, and  it begs > 30  
leave to re fè r th e re to  and  to  the  m inu tes o f  the  said 
last mentioned m eeting  o f its B o ard  o f  D irec to rs, b o th  
of which it is read y  to  produce ' w hen  and  as th is  
Honorable C ourt m ay direct.

12 . N o tw ithstand ing  th a t the  com plainan ts p ro m p tly  
received each and  all o f the  said notices and  com m uni­
cations. and were p rom ptly  and  fu lly  advised  w ith  r e f ­
erence tó  all o f th e  proceed ings re la tin g  to  th e  p ro ­
posed read justm ent and  reduction  o f  its cap ita l stock, 0 40 
and that the sa id  plan  th e re fo r  w ould  in the  absence
of objection from  the  stockho lders be ca rried  ou t by 
the cancellation and  re tire m en t o f  its  said  p re fe rre d  
and common stock and  the  issuance in  ;paym ent th e re ­
for of its new securities an d  cash  as a fo resa id , n e ith er 
of the com plainants a t any  tim e m ade any  objection  
thereto either d irec tly  o r  ind irec tly . T h e  d e fen d an t 
also aveirs thà t all o f  the  said proceedings and  th e  ’said
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change in and  reduction  o f  its  capital stock were as­
sented  to  by the  com plainan ts, and  w ere on o r about 
Ju n e  29 , 19 0 8 , assen ted  to  in vw ritin g  by the com­
p la in an t T h o m as C. L azea r, w ho w as then  the owner 
o f  th e  said  10 2  shares o f  th e  d e fen d an t’s preferred 
stock, and  th a t th ey  and  each o f them  are  bound there­
by  and  a re  estopped and  precluded from  questioning 
th e  said  proceed ings o r the  change in and conversion 
a n d  reduction  o f  th e  cap ita l stock o f the defendant af-

20  fected  thereby , o r th e  valid ity  thereo f.

1 3 . In  pu rsu an ce  o f  the  said  plan, and in reliance 
upon the  absence o f  any  ob jec tion  to  the consummation 
th e re o f a f te r  the  said  m eeting  of its stockholders held 
on  Ju n e  1 2 , 19 0 8 , th e  h o lders o f 168,303  shares of the 
d e fe n d a n t’s fo rm e r p re fe rre d  stock, p rio r to  the filing 
o f  the  said  bill o f com plain t su rrendered  their shares 
an d  accepted in  lieu th e re o f th e  securities and moneys 
issued and  paid  by the  d e fen d an t in satisfaction  there­

t o  ° f-  In  th e  consum m ation  o f the  said plan in accord­
ance w ith  its  te rm s and  provisions, and in reliance 
upon the  absence o f  any  such objection, the defend­
an t since the  filing o f  its  said  am ended certificate of 
in co rp o ra tio n  on  Ju n e  29 , 1908 , and  p rio r to  the filing 
o f the  said  bill o f  com plain t ( 1 ) ,  issued its said 15 - 
y ea r deben tu res to  th e  ag g reg a te  am ount of $3>43 ?* 
800 , ( 2 ) ,  issued its p resen t o u tstand ing  capital stock 
o f  one class and  k in d  to  the  am oun t o f $ 17 , 184 ,000, 
and, ( 3 ) ,  paid  to  o r fo r  the  benefit o f the said holders

4 °  o f  its  fo rm e r p re fe rre d  stock, $ 5 1 5»520  *n cas^-
P r io r  to  said re ad ju s tm e n t and  reduction of its 

cap ita l stock, the  th en  o u ts tan d in g  p re fe rred  and com­
m on stocks o f the  d e fen d an t w ere listed on the New 
Y o rk  S tock  E x change. S ubsequent there to  and m 
re liance upon  the  proceedings a fo resa id  and the a - 
sence o f ob jection  th ere to , each o f said classes of de­
fe n d a n t’s stock th e re to fo re  o u ts tan d in g  were stricken 
fro m  the  lis t o f N ew  Y o rk  S tock E xchange an
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said new and  single class o f its  capita l stock w as 
listed upon said exchange. P r io r  to  Ju ly  3 1 , 1 9 1 1 , 
there were tra n s fe rre d  o f record  on the  stock tra n s ­
fer books o f the d efen d an t, 4 ,008,365 shares o f its 
said new issue o f  stock, and  th e re  had  also been tra n s ­
fers and re tra n s fe rs  to  the said G u aran ty  T ru s t  C om ­
pany of N ew  Y o rk  as the  d e fe n d a n t’s exchange agen t 
and the T ru s t C om pany o f A m erica  fo r  frac tio n a l 
shares o f 3 ,584,374  o f  such new  shares. T h e  d if ­
ference betw een these tw o  item s o f  tra n s fe r , nam ely, 
423,991 shares, rep resen ts  the  num ber o f shares o f the 
new stock o f the  d e fen d an t d ea lt in upon  the  N ew  
York Stock E xch an g e  and  by v a rio u s  ow ners th e reo f 
for their own purposes betw een  Ju n e  29 , 19 0 8 , and  
July 3 1 , 1 9 1 1 . Since th e  said  last-m en tioned  date  
there have been fu r th e r  t ra n s fe rs  and  dealings in  such 
shares by various h o ld ers  th e re o f fo r  th e ir  oi,wn p u r­
poses, agg regating  1 1 1 , 1 8 2  shares.

The said new  stock o f th e  d e fen d an t h ad  a t the 
time of the filing o f  the  said  bill o f com plain t been 
widely dealt in on said exchange and  elsew here fo r  
nearly six years and  w as th en  and  is now  held  and  
owned by a large num ber o f in v esto rs  w ho h ad  no  con­
nection w ith o r in te rest in  the  d e fen d an t as stock­
holders or o therw ise a t the  tim e o f the  issuance o f  its  
said new stock o r a t any  tim e p rio r  there to . T h e  
complainants and each o f-them  had  know ledge o f such 
listing of and tra d in g  in  said  new  stock d u rin g  all o f 
the said period, bu t a t n o  tim e  p rio r  to  the  in s titu tio n  
of this suit p resen ted  any  p ro tes t o r ob jection  to  th is 
defendant or to  the N ew  Y o rk  S tock  E xch an g e  
against the listing  o f  such stock, o r  in s titu ted  any  suit 
or proceeding to  p reven t such lis ting  th e reo f, o r  to  
question the valid ity  o f such new  stock, o r  to  question  
or set aside the proceedings so as a fo re sa id  had  fo r  the 
readjustment and  reduction  o f  the cap ita l stock o f th e  
defendant or the  cancellation , re tirem en t o r ex tin -

20

30

40
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g u ishm en t o f its  p re fe rre d  stock and  common stock 
o u ts tan d in g  p rio r  to  Ju n e  29 , 1908 .

T h e  d e fen d an t fu r th e r  subm its th a t by reason of the 
m a tte rs  and  th in g s here in  set fo r th :

( a )  T h e  10 2  shares o f  the d e fen d an t’s preferred 
stock rep resen ted  by th e  tw o  stock certificates so as 
a fo re sa id  issued to  the  com plainant w ere duly and 
legally  cancelled an d  re tired  p rio r to  the filing of the

2<& said  bill o f com plaint.

(b )  T h e  com plainan ts and  each o f them  have been 
gu ilty  o f laches d isen titlin g  them  to the relief prayed 
fo r  in  th e ir  bill o f com plain t, o r any  p a rt thereof.

(c )  T h e  com plainan ts and  each o f them  have as­
sen ted  to  the  cancellation  and  re tirem en t o f the said 
10 2  sh ares  o f th e  d e fe n d a n t’s fo rm er p re ferred  stock.

(d )  T h e  com plainan ts an d  each o f them  have ac­
quiesced in  and  a re  estopped fro m  questioning the

30 cancellation  and  re tirem en t o f the  said 102  shares of 
th e  d e fe n d a n t’s fo rm e r p re fe rred  stock o r from  en­
deav o rin g  to  en fo rce  the  paym ent o f a  fu rthe r divi­
dend  o r d iv idends thereo n  o r any  div idend distribution 
th e reo n  w hatsoever, o r fro m  question ing  the validity 
o f th e  d e fe n d a n t’s said  p resen t ou tstand ing  stock of 
1 7 1 , 1 8 4  sh ares  o r th a t such shares constitu te the only 
o u ts tan d in g  stock o f the  defendan t.

(e )  T h e  com p la in an ts’ know ledge o f the proceed- 
ings so as a fo re sa id 'h a d  in the  y ear 1908  fo r the said 
change in  and  reduction  o f the capital stocks of the

’ d e fen d an t th e re to fo re  ou ts tan d in g , the ir failure to ob­
jec t to  o r oppose such p roceedings p rio r to  the filing 
o f  th e  said am ended  certificate o f incorporation on 

’ Ju n e  29 , 19 0 8 , an d  th e ir  fa ilu re  to  take  any action 
' w ha tso ev er w ith  re fe ren ce  to  the said 102  shares of the 

1 d e fe n d a n t’s prefeVred stock represen ted  by the cer-
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tificates so as a fo resa id  issued to  them , a t any  tim e 
prior to the in stitu tion  in A pril, 1 9 1 1 , o f th e  said su it 
in the C ircuit C o u rt o f the  U n ited  S ta tes  fo r  the  
W estern D istric t o f  P ennsy lvan ia , d eb ars  them , and  
each o f them, from  any  o f th e  re lie f p rayed  fo r  in 
this suit.

( f )  It would be inequitab le and  u n fa ir  to  the de­
fendant and its  s tockholders and  deben tu re  ho lders to  
grant the relief p rayed  fo r  by the  said bill o f com - 20 
plaint, or any p a r t thereo f.

(g ) I f  it should be decreed th a t th e  com plainants 
are entitled to  have any  d is trib u tio n  upon the  shares 
of preferred stock m entioned  in  th e ir  said  bill o f  com ­
plaint, no tw ithstand ing  th e  m a tte rs  and  th in g s  in th is  
answer set fo rth , th en  such d is trib u tio n  should  be 
limited to the p roportion  o f  the  ag g reg a te  o f the  d iv i­
dends paid by the d e fen d an t on  and  since M ay 14 ,
1910 , that the said 10 2  shares o f  p re fe rre d  stock bears 
to the total am ount o f shares o f  p re fe rre d  stock o f th is  
defendant ou tstand ing  a t the  tim e o f the  change and  
reduction and conversion o f  the  cap ita l stock o f the 
defendant on June  29 , 1908 , yvhich sum  w ould  n o t ex ­
ceed $889.60.

The defendant fu r th e r  show s th a t i f  th e  com plain­
ants had exchanged the said  10 2  sh ares  o f p re fe rre d  
stock in accordance w ith  the  said p lan  fo r  th e  re ad ­
justment and reduction  and  conversion  o f  d e fe n d a n t’s 
stock, they would have been en titled  to  receive $ 7 ,854 , 40
par value o f its said new  issue o f stock, $ 2,040  p a r 
value of its said 15 -year deben tu res, d a ted  F e b ru a ry  1 ,
1908, and $306  in cash. T h ey  w ould  also have now  
received $489.60 as in te rest paym ents on  such p ar 
value of debentures and  $687.23  as d iv idends upon 
said $7,854 par value o f such new  stock. N o tw ith ­
standing it is under no ob ligations so to  do, th e  d efen d ­
ant has offered, and  is still w illing  and  hereby  ag rees
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to  secure to  the  com plainan ts partic ipa tion  in and the 
sam e fu ll benefits o f  said p lan  o f read justm ent and 
reduction  o f  its  cap ita l stock as  if  the  complainants 
h ad  h e re to fo re  availed  them selves thereo f, and it here­
by  o ffers so to  do n o tw ith s tan d in g  the complainants’ 
fa ilu re  to  h e re to fo re  accept such benefits and notw ith­
s tan d in g  the  lapse o f  tim e $vhich h as occurred since 
th e  consum m ation  o f  the  said plan.

2Q T h e  d e fen d an t p ray s  to  be hence dism issed with its 
costs.

A M E R IC A N  S T E E L  F O U N D R IE S ,
B y R. P . Lamont,

(S e a l)  President.

A t te s t :
F . E . P a tte rso n ,

S ecre tary .
L IN D A B U R Y , D E P U E  & F A U L K S , 

S o lic ito rs fo r  and  o f counsel
30  w ith  Defendant.

P am  & H u rd ,
O f Counsel.

S ta te  o f  Illinois,
C oun ty  o f  Cook, SS’

T h e  answ er o f  th e  d e fen d an t, A m erican  Steel Foun­
dries, w as tak en  th is  1 7 th  d ay  o f June, in the year 
19 1 4 , b e fo re  m e, u n d e r th e  com m on seal o f said car- 

40  p o ra tio n  as by its  said  seal h ere to  affixed appears. 
(S e a l)  E . W . W E L L N E R ,

N o tary  Public.
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Replication.
io

Filed O ctober , 1 9 1 4 .
The replication o f the com plainan ts to  the  answ er 

of the defendant.
The com plainants jo in  issue on  the  an sw er o f the  

defendant.
Y O U N G  & B IG E L O W . 

S o lic ito rs fo r  the C om plainants.

Final Decree.
20

F iled  O ctober 4 , 1 9 1 5 .

This cause com ing on to  be h ea rd  in  th e  presence 
of Mr. John  O. B igelow  o f Y oung  & Bigelow , and  
Mr. H . V. B lax ter, o f the  P en n sy lv an ia  B ar, o f coun­
sel with com plainants, and  J . E d w a rd  A shm ead  o f 
Lindabury, D upue & F au lke, and  M ax  P am , o f  the 
New Y ork B ar, o f counsel w ith  d e fen d an t, and  the 
pleadings hav ing  been read  an d  th e  p ro o fs  o f th e  re ­
spective parties hav ing  been tak en  in  open court, and  
the argum ents o f the  respective counsel h av ing  been 
heard, and the court h av ing  considered  the sam e and  
being of the opinion th a t th e  com plainan ts a re  no t en­
titled to  the relief p rayed  fo r  in  com plainan ts’ bill o f 
complaint, o r any p a r t th e r e o f ;

It is, on th is first d ay  o f  O ctober, 1 9 1 5 , o rdered , 
adjudged and decreed th a t the  com plainan ts’ said  bill 
of complaint be and  th e  sam e hereby  is dism issed w ith  
costs.

Respectfully advised. 
Frederic W . Stevens,

V. C.

E . R . W A L K E R ,
C.

30

40
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Memorandum.10
Septem ber 11,1914.

O n m otion  to  ad ju d g e  answ er o f defendant insuf­
ficient.

M r. B igelow  fo r  com plainants.
M r. A shm ead  fo r  d efendan t.
S tevens, V . C. T h e  ru le  is th a t com plainant is en­

titled  to  d iscovery  o f fac ts  know n to defendant, ma­
te ria l to  th e  p ro o f o f  his case. H e re  in the sixth

20 p a ra g ra p h  o f its  an sw er d e fen d an t adm its “th a t in re­
cent y ea rs  its  business h a s  been profitable and that it 
has accum ulated  a su rp lus over and  above all reserves 
fo r  sink ing  funds, w o rk in g  capital, depreciation and 
o th e r pu rp o ses.” I t  ad m its  th e re fo re  th a t it has funds 
w ith  w hich to  pay  d iv idends on com plainants’ preferred 
stock, if  such stock co n stitu te s  an  ou tstand ing  obliga­
tion . T h e  rea l question  is w hether it does constitute 
such obligation . T h e  in te rro g a to rie s  proposed (fo r 
such th ey  a re  in effec t) are, consequently, immaterial. 
E x cep t the  first and  second, th ey  bear upon the com­
p an y ’s ab ility  to  pay. A s to  th e  first and  second which 
re la te  to  th e  am o u n t paid  b y /w ay  o f dividends on the 
com m on stock and  the  tim e o f  paym ent, the answer 
av e rs  th a t  it h as  paid  none upon  com m on stock is­
sued and  o u ts tan d in g  a t th e  tim e any  o f the preferred 
stock w as issued and  ou tstand ing .

, I t  w ould  seem  th a t  in  o rd e r to> raise the real issue 
betw een  the  p arties, com plainan ts should amend their

40  bill and  a ttack  th e  re ad ju s tm e n t proceeding.
T h e  app lica tion  should  be denied.
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Opinion.
ICE

Filed Septem ber 20 , 1 9 1 5 .

Mr. Bigelow and Mr. Blaxter, of Pennsylvania, for ' 
complainants.

Mr. Ashmead and Mr. Pam of Illinois, for de­
fendant,

Stevens, V. C . :

The bill of com plaint alleges th a t on Ju ly  30 , 19 0 2 , ,
20

the complainants acqu ired  10 2  shares o f the  pre- 
ferred stock o f the d e fen d an t c o m p an y ; th a t it ceased 
to pay dividends on th is  stock a f te r  A u g u st 1 5 ,
1902, and tha t on M ay 1 5 , 19 1 0 , i t  began  to  pay  and  
has since continued to  pay  d iv idends on the  com m on 
stock. The p rayer w as th a t it be com m anded to  de­
clare and pay to  com plainan ts and  o th e r p re fe rre d  
stockholders dividends a t the ra te  o f six  per cent per 
annum whenever the sam e could be safe ly  pa id  and  
that it be enjoined fro m  p ay ing  any  d iv idend  upon 
the common stock w hile d iv idends upon  the p re fe rre d  ^ 
stock remained unpaid.

The answ er avers th a t in 1907  th e  financial con­
dition of the defendan t w as such th a t a  re ad ju s tm e n t 
and reduction o f its  capita l stock w as considered  de­
sirable; tha t a  com m ittee o f  stockho lders jWas ap ­
pointed and th a t on th e ir  recom m endation  it w as on 
January 3 , 1908 , resolved by th e  B o ard  o f D irec to rs  

that it was advisable to  change and  decrease the de­
fendant’s authorized capita l stock w hich w as th en  $ 3 7 ,- 40
650,000 divided into 376,500  shares o f  the  p a r  value o f 
$100 each and consisting o f $ 19 ,540,000  p a r  value o f 
preferred stock and $ 18 , 110 ,0 0 0  p a r  value o f com m on 
stock, to $ 17 ,184,000  d iv ided  in to  17 1 ,8 4 0  shares o f 
the par value of $ 10 0  each, all o f one class and  k ind  
without distinction o r p re fe ren ce  betw een  an y  o f  the 
shares and tha t the certificate o f in co rp o ra tio n  should  
be amended accord ingly ; th a t a f te r  several ad jo u rn -
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m erits o f the  stock h o ld ers’ m eetings called to act upon 
th is  reso lu tio n  an d  a f te r  due notice to  all the stock­
ho lders, inc lud ing  the  com plainants, the  plan was on 
Ju n e  1 2 , 1908 , declared  effective, by the affirmative 
v o te  and  w ritten  assen t o f  90 per centum  of all the 
o u ts tan d in g  cap ita l stock, and  th a t on  Ju n e  29 , 1908, 
a  certificate o f the  am ended  certificate o f incorpora­
tio n  w as filed w ith  the  S ecre ta ry  o f S tate together 

2Q |v i th  th e  re so lu tions and  proceedings o f the stock­
holders.

T h e  an sw er fu r th e r  av e rred  th a t no objection was 
m ade by com plainan ts to  the ca rry in g  out o f the plan 
an d  th a t in  re liance upon  the absence o f objection the 
h o lders o f  16 8 ,303  sh ares  o f p re fe rred  stock (out of 
a  to ta l o f  19 0 ,54 0 ) su rren d ered  th e ir  shares and ac­
cepted in  lieu  th e re o f the  securities and  moneys issued 
an d  paid  by  d efen d an ts  in  sa tisfac tion  th e re o f; the 
securities being  com m on stock to  the am ount of 77 
p er cen t o f  the  face value o f the  p re fe rred ’shares, and 

^ d eben tu res to  th e  am o u n t o f 20  per cent thereof; to­
g e th e r w ith  th ree  d o lla rs  in  cash  fo r  each share.

A f te r  th e  filing o f th is  answ er, the complainants 
am ended  th e ir  bill by s ta tin g  the above proceedings 
an d  ch a rg in g  th a t com plainan ts never assented to them 
an d  th a t n o tw ith s ta n d in g  the  action  taken, their pre­
fe rre d  shares a re  still o u ts tan d in g  and  a valid obliga­
tio n  o f  th e  com pany.

T h e re  is no  p re tense th a t th is  action  was not taken 
4°  in  good  fa ith  o r th a t it  w as not, from  a  business 

s tandpo in t, ad v an tag eo u s to  the  com pany and its 
stockholders. I t  w as no t opposed by anyone and has 
since been accepted w ith  alm ost com plete unanim ity by 
b o th  classes o f stockholders. E ven  T hom as C. Lazear, 
one o f  th e  com plainan ts, accepted it, as to  71 shares 
held  in  h is ow n rig h t.

T h e  po sitio n  o f  th e  com plainants is this. We, as 
execu to rs, m ade a  co n trac t w ith  the  com pany by which
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we were to  be paid cum ulative d iv idends a t th e  ra te  o f 
six per cent. W e have never ag reed  to  any  change in 
i t ; consequently, it, as to  us, rem ain s in tact, we do no t 
ask that the proceedings, so fa r  as it respects the  as­
senting stockholders, be ad ju d g ed  u ltr a  v i r e s ,  o r  th a t 
it be set aside. W e s tan d  m erely ' on o u r ow n . rig h t.
If  this position be sound, th e re  a re  still tw o  classes of 
stockholders: the p re fe rred , insign ifican t in  po in t o f  
numbers, and the com m on, alone recognized  in  the

20
amended certificate.

In support o f th e ir  position  th e  com plainan ts cite 
Pronick v. S p irits  D is tr ib u tin g  Co., 58 N . J . E q ., 9 7 , 
where it w as decided by E m ery , V . C., th a t th e  com ­
pany had no pow er to  a lte r  the ra te  o f d iv idend  it h ad  
agreed originally  to  pay. T h e  decision  w as pu t upon 
the ground th a t a  general p o w er to  am end  th e  cer­
tificate o f inco rpo ra tion  d id  no t au th o rize  a d is tu rb ­
ance of a vested rig h t, th a t the  a ttem p ted  change im ­
paired the obligation o f  th e  s tockho lders’ con tract.

The case w as decided upon th e  p rov isions o f  the 
Corporation A ct as they  stood  p r io r  to  1896 . By Sec­
tion 27 of the A ct passed in  th a t y e a r  it w as en ­
acted tha t “ every co rp o ra tio n  m ay  change the  n a tu re  
of its business, change its  nam e, increase its  capita l 
stock, d ecrea se  i t s  c a p ita l  s to c k ,  change th e  p a r  value 
of the shares o f its cap ita l stock— change its  com m on 
stock into one o r m ore classes o f  p re fe rred  stock, 
create one o r m ore classes o f  p re fe rre d  stock an d  m ake 
such other am endm ent, change o r a lte ra tio n  as m ay 40 
be desired.”

Section 29 p rovided th a t, “ the  decrease o f  capita l 
stock may be effected by r e t i r in g  o r red u c in g  any  class 
of its stock.”

These sections w ere considered  in  B erg e r v. U . S.
Steel Corporation, 63 N . J . E q ., 809 , V an  Syckle, £ ,  
says, ‘the 27 th  and  29 th  sections o f  the  C o rp o ra tio n  
Act of 1896 expressly prov ide fo r  th e  re tirem en t o f
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b o th  classes o f  stock. T h e  5 th  section o f the act 
p rov ides  ‘th a t th is  A ct an d  all its am endm ents shall 
be a  p a r t  o f  the  c h a rte r  o f  every  co rpo ra tion  hereto­
fo re  o r h e rea f te r  fo rm ed  u n d er it, except so' fa r  as the 
sam e a re  inapplicable and  inap p ro p ria te  to  the objects 
o f  such corporation .' T h e  com plainant there fo re  has 
no vested  r ig h t to  re ta in  her shares in opposition to  any 
law fu l m ethod  p rov ided  fo r  re tir in g  th em .”

F ro m  th is  q u o ta tio n  it is ap p aren t th a t the case in 
h an d  d iffe rs  fro m  th e  case o f  P rosn ick  vs. S p irits Dis­
tr ib u tin g  Co. in  the im p o rtan t p articu la r th a t in that 
case th e  co n trac t d id  no t p rov ide fo r  a  change and that 
in  th is, by s ta tu to ry  enactm ent, it does. T here can 
be no  question  bu t th a t u n d er the  pow er conferred  by 
S ection  29 , any  class o f  th e  stock o f companies or­
ganized  u n d er the  A c t o f  189 6 , m ay  be re tired  in  to to .

T h e  question  th en  is n a rro w ed  dow n to  this. I f  re­
tired , m ust it be  fo r  a  m oney  equivalen t only? There 
is n o th in g  in  the  A ct itself w hich, in term s, so1 pro- 
vides. R eliance is, however* placed upon the follow­
in g  passage  fro m  Ju d g e  V an  Syckle’s opinion in the 
B erg e r case. “ T h e  first tw o  m ethods provided for re­
tir in g  th e  stock (t. e. th e  m ethod  o f  re tirin g  and re­
ducing  the  stock and  th e  m ethod  o f d raw in g  the neces­
sa ry  num ber o f  shares by lo t fo r re tirem en t) are com­
p u lso ry  and  i f  th e  com pany had  ca sh  assets to  retire in 
those  m ethods, the  fu r th e r  p rovision  fo r retirem ent 
by  purchase  w ould  be unnecessary . T he inference is 

40  th a t  th e  d ra f tsm a n  o f the  29th  section intended to  be­
stow  th e  pow er to  purchase on  credit, cash assets not 
being  in  h an d .” I t  is clear fro m  this, say complain­
a n ts ’ counsel, th a t th e  C o u rt o f E rro rs  understood that 
p re fe rre d  stock could be com pulsorily  re tired  only for 
cash.

I t  is unnecessary  fo r  m e to  decide the question: 
fo r  I th in k  th a t  com plainan ts m ust fa il on another 
g round . ’ T h e  pow er to  re tire  is conceded. I t  is also
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conceded th a t the fo rm al proceeding , consum m ated  in 
June, 1908 , w as on its  face, regu la r. I ts  va lid ity  w as 
not questioned o r a ttacked  a t any  tim e d u rin g  its 
progress, nor w as it questioned , d irec tly  o r ind irec tly , 
until A pril 8 , 1 9 1 1 , w hen  com plainan ts began  su it in 
the United S tates D is tric t C ourt fo r  the  W e ste rn  D is­
trict of Pennsylvania. T h ey  d id  no t th en  a ttack  it d i­
rectly, but insisted, as they  do here, th a t it d id  n o t * 
affect them. T hey  allow ed n ea rly  th ree  years to  elapse

2 Q [
ofter the filing o f the am ended  certificate befo re  they  
took even th a t action  and  th ey  d id  no t u ltim ate ly  p re ­
vail in it.

Justice V an Syckle, speaking  o f  the m ethod  o f re ­
tiring stock th a t w as adop ted  in the  p resen t case, says 
that it is  com pulsory an d  m u st o p era te  equally  upon  
all holders. T h e  am ended  certificate of in co rp o ra ­
tion so provides. I t  does no t and  could n o t save the  
right of those w ho do> no t com e in to  the  plan. I t  con­
stitutes a single class o f stock and  th a t u n p re fe rred .
If the C ourt should give ju d ic ia l recogn ition  to  tw o  3 
classes of stock, it w ould no t on ly  d is reg a rd  the  c h a r­
ter as amended, bu t it w ould  asse rt in effect th a t the  
method adopted w as no t com pulsory  and  w as n o t to  
operate upon all alike. H ence, to  dec la re  th a t it d id  
not bind com plainants w ould  be to  d ec la re  it u n w a r­
ranted in point o f law , and  so, am ong  o th e r th ings, to  
throw doubt over the  valid ity  o f  the  th ree  m illions o f 
debentures issued on th e  face o f it, to  ca rry  it in to  
effect. T he com plainant h ad  am ple no tice o f  th e  40 
scheme and' ample o p p o rtu n ity  to  be h ea rd  in  opposi­
tion to it. U nder these circum stances, it ..seems to  m e 
that the attack upon it, ind irec t th o u g h  it be, com es too  
late. I t is not an  a ttack  upon th e  r ig h t  to  re tire , bu t 
only upon the m ode in w hich it has been exercised .
To such an attack  delay is fa ta l. T h e  princip le  o f  
cases like K ent v. Q uicksilver M in ing  Co., 78  N . Y .,
*59» Rabe v. D unlap, 5 1  N . J. E q ., 4 0 ; and  D an a  v.
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American Tobacco' Company, 72  N. J. Eq., 4 4 ; 73 
N. J. Eq., 7 3 6 , applies, and therefore the bill should 
be dismissed.

Case.

D eposition  o f  T h o m as C. L azear, taken before 
L ucy  D. lam s, Special C om m issioner, appointed by 
th e  C o u rt to  tak e  said  deposition , a t the office of 
L az ea r & B ax te r in the  St. N icholas Building, P itts­
b u rg h , P a ., on  M arch  1 7 , 1 9 1 5 , a t eleven o’clock 
A . M . ; th e re  ap p earin g  a t said tim e and  place Messrs. 
Jo h n  O. B igelow  and  H e n ry  V . B lax ter, counsel rep­
re sen tin g  th e  com plainan ts and  M r. M ax Pam , of 
counsel, rep resen tin g  the defendan t.

T H O M A S  C. L A Z E A R , being  duly sw orn accord­
ing  to  law , deposes and  say s:

Direct-examination by Mr. Bigelow:
O. M r. L azear, w here do you  live ? A. In  the City 

o f  P ittsb u rg h .
Q . H o w  old a re  y ou? A. I will be eighty-four on 

th e  29 th  o f  n ex t M ay.
Q . A re  you  one o f  the  com plainants in this case now 

p end ing  in  the  C o u rt o f  C hancery  o f N ew  Jersey in 
w hich  T h o m as C. L azea r and  ano ther, executors, are 
p la in tiffs  and  th e  A m erican  S teel F oundries is de­
fe n d a n t?  A . Yes.

Q . I  show  you w h a t appear to  be tw o preferred 
stock certificates o f th e  A m erican  Steel Foundries, 
one num bered  1 I 96 fo r  one hund red  shares, and one 
n um bered  B -477  fo r  two' shares. A re  they the cer­
tificates on w hich  th is  su it is  b ro u g h t?  A. Yes, sir.
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Counsel fo r  p la in tiff here  produced  the  tw o  
exhibits, C i and  C2 , and  o ffered  th e  sam e in  
evidence.

N o objection  by counsel fo r  defense.

Q. Mr. L azear, a re  you and  M r. Jesse T . L azear, 
as executors o f the will o f  A lice C. L azear, still o w ners 
of these certificates?

O bjected to  by counsel fo r  defense, as in ­
volving a  conclusion b o th  by law  and  o f  fact, 
and as incom petent.

A. W e are. W e ow n and  hold  them .
Q. H ave you ever sold o r t ra n s fe r re d  these  certifi­

cates ?

Counsel fo r  d efen d an t en ters the  sam e ob­
jection, and  the fu r th e r  ob jec tion  th a t  the  ques­
tion involves conduct in  a  rep resen ta tiv e  ca­
pacity w hich can be o therw ise  p roven , and  also 
as incom petent. 3 °

A. I have n o t ; o r I should  say, w e have not.
Q. Did you w rite  a le tte r to  the  A m erican  S teel 

Foundries, o r to  M r. P a tte rso n , its  secretary , on o r 
about April 6, 19 0 8 ? A. I  did.

L etter p roduced and  show n w itness.

Q. I show you a le tter, w hich M r. P am  has ju s t  p ro ­
duced addressed to  M r. J . E . P a tte rso n , secre ta ry  
American Steel F oundries, d a ted  A p ril 6 , 19 0 8 , and  4°  
ask you if th a t is the le tte r you r e fe r  to ?  A . I t  is.

L etter m arked  as E x h ib it C i 5 an d  offered  in 
evidence.

N o objection.

Q- Did you receive a rep ly  to  th is  le tte r  ? A. I  did.

L ette r produced and  show n w itness
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Q. I show  you  a le tte r addressed  to  M r. Thomas 
C. L azear, 450  F o u r th  A venue, P ittsbu rgh , Pa., and 
d a ted  A pril 2 3 , 1908 , and  ask  you i f  th a t is the reply? 
A. T h is  is the  rep ly  to  th a t letter.

L e tte r  m ark ed  as  E x h ib it C20 , and offered 
in  evidence.

N o  objection .

Q. D o  you  recall w h e th e r o r no t you answ ered this 
le tte r ? A. I  have an  im pression  th a t I probably did 
n o t rep ly  to  th a t le tte r, know ing  th a t I  could not reply 
sa tis fac to rily  to  M r. P a tte rso n — th a t is, th a t I couldn’t 
g ive a  favo rab le  an sw er such as  he w an ted ; and my 
im pression  is th a t I d id n ’t rep ly  a t all.

C ounsel fo r  d e fen d an t m oves to  strike out 
all o f  the  fo reg o in g  answ er, except that part 
w here in  the  w itness sta tes th a t he did not an­
sw er th e  le tter.

30  C ounsel fo r  com plainan ts consent that the
p o rtio n  o f  the  an sw er re fe rred  to shall be 
stricken  fro m  th e  record .

Q. D id  you receive in  the  fa ll o f 1908  another let­
te r  fro m  M r. P a tte rso n  o n  the sam e subject? A. In 
th e  fa ll o f  19 0 8 ?

Q. T h is  las t le tte r  w as d ated  A pril 2 3 , 1908 , and 
th is  question  is, d id  you receive ano th er letter from 
M r. P a tte rso n  in  th e  fall o f the sam e year on the same 

40  sub jec t?  A . I  th in k  I did.

L e tte r  p roduced  and  show n witness.

Q . I  show  you a le tte r addressed  to  you and dated 
O ctober 7 , 19 0 8 , an d  ask  you  if  you received that?  A. 
Y es, I  received th is. I  recognize it. T h a t is, on Oc­
to b er 7 , 1908 .

L e tte r  ju s t  identified is m arked as  Exhibit 
C 36  an d  o ffered  in  evidence.
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N o objection.

0 .  Do you recall any  o th e r co rrespondence on the 
subject o f converting  y o u r  stock, y o u r p re fe rre d  stock 
__ A. My ind iv idual stock, d o  you m ean?

Q. N o; the stock th a t you and  y o u r co-executors 
of the estate o f Alice C. L azea r held. D o you  recall 
any fu rther correspondence w ith  th e  com pany abou t 
the conversion o f th a t s tock?  A. I canno t a t p resen t.

Q. Did you have som e correspondence w ith  th e  20 
American Steel F o u n d ries  a y ea r an d  a  h a lf  o r  so  la te r 
on the subject o f d iv idends on the p re fe rre d  stock 
which the estate held?

O bjected to  by counsel fo r  d e fen d an t, on the 
ground th a t it is lead in g ; the  co rrespondence 
being the  best evidence on  the  sub ject o f th e  
correspondence.

Q. I will w ithdraw  th a t  question , and  in stead  ask, 
did you have some correspondence w ith  the  com pany a 
year and a  h a lf o r so* la te r?  A. I th in k  I had.

L etter p roduced an d  show n w itness.

Q. I show you a  le tte r w hich  M r. P a m  has p ro ­
duced, addressed to  M r. F . E . P a tte rso n , tre a su re r  
American Steel F oundries, d a ted  Ju n e  4 , 19 1 0 , and  
ask you if you w rote th a t le tte r?  A. I w ro te  th is  le t­
ter.

L etter m arked  as E x h ib it C 38  an d  o ffered  in  
evidence.

N o objection.

Q. H as the A m erican  Steel F o u n d rie s  ever ac tually  
tendered to  you any  securities o r cash, o r bo th , in  ex ­
change for the esta te’s p re fe rre d  stock (E x h ib its  C i 
and 0 2 ?

O bjected to by counsel fo r  d e fen d an t, as  in ­
competent and  irre levan t.
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A . N o.
Q. W e re  y o u  the  only execu to r o f the will of Alice 

C. L azea r in  19 0 8 ? A . N o ; th ere  w ere two others; 
Ju d g e  C harles P . O rr  and  Jesse T . L azear, my son. 
T h e re  w ere th re e  executors.

Q . D id  Ju d g e  O r r  an d  M r. Jesse T. Lazear, as 
execu to rs, consent to  the  conversion o f this stock ?

O b jec ted  to  by counsel fo r  defendant, as in- 
20  com peten t and  im m ateria l, and  calling for a

conclusion o f  o th e r  people’s acts.

A . T h ey  d id  n o t;  bu t they  em phatically  objected.

C ounsel fo r  defense m oves to  strike out all of 
th e  answ er, except “ T h ey  d id  n o t.”

C R O S S - E X A M I N A T I O N  b y  M r . P a m :

Q. M r. L azear, have you go t the orig inal will made 
30  bv  A lice T . L az ea r?  A. N o ; the o rig inal will is in the 

possession o f  th e  O rp h a n s’ C ourt.

(P a p e r  show n w itn ess .)

Q . L o o k  a t  the  pap er th a t I  hand  you, and state if 
th a t  is a  tru e  copy o f the  will ?

M r. B ig e lo w : I do' no t th ink  th is  is a  proper 
w ay  to' p ro v e  a  copy o f  the will, but, as a  hasty 
perusal m akes it  ap p ear to  be a  correct copy. 

40  " I  have  no  ob jection  to  M r. L azear answering
<■ th e  question .

A . ’Y e s; it is m y im pression  th a t th a t is a correct 
copy.

B y M r. P a m :

vl Q. iW h o  d rew  th e  w ill?  A . I  w ro te the original 
w ill.
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Q. W hat w as the  re la tio n sh ip  o f  A lice C. L azea r to  
you? A. She w as m y w ife .

Counsel fo r  d e fen d an t here  s ta tes  th a t if  
counsel fo r  com plainan ts in tend  to  ob ject to  
the paper produced  and  identified, on the 
ground th a t it is  n o t officially certified, and  in ­
sist upon a  certified copy th e re o f being filed, he 
would like to  know  th a t a t th is  tim e.

T o  w hich counsel fo r  com plainan ts rep ly  20 
th a t they will m ake no' ob jection  to  th is, on  the 
ground o f its  no t being  a  certified  copy.

Copy o f will th ereu p o n  identified  as E x h ib it 
D 57 and  offered  in  evidence.

Q. W hen did M rs. L az ea r die ? A . She died on the 
26th of M arch, 19 0 2 .

Q. Did you have an y th in g  to  d o  w ith  the  p ro b a tin g  
of the will?

O bjected to  by counse l fo r  p lain tiffs as im - 30 
m aterial.

A. I think I w as p resen t w hen  it w as probated .
Q. W ho looked a f te r  the  ad m in is tra tio n  o f  th e  es­

tate? A. P rincipally  m y se lf; bu t th e  o th e rs  w ere a l­
ways consulted as to  any  im p o rtan t m a tte rs  to  be done 
in the m anagem ent o f  the estate . F u t  in  the  receip t o f  
dividends and ren ts  and  SO' on, I a tten d ed  to  th a t p r in ­
cipally m yself; bu t m ade n o  change o f  investm en t 
without consulting m y co-executors. u 40

Q. The p roperty  o f  th e  estate , o r  the' p ro p e rty  o f 
Mrs. Lazear a t the tim e o f h e r dea th , w as bequeathed  
to you for life u nder the  will, w as it n o t?

O bjected to  by  counsel fo r  com plainan ts, on 
the ground th a t the  w ill speaks fo r  itself.

A. I t was bequeathed to  m e fo r  life.
Q. And it w as y o u r p ro p e rty  d u rin g  y o u r life?
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O bjec ted  to  by counsel fo r  com plainants, on 
th e  g ro u n d  th a t th a t calls fo r  a conclusion of 
law .

A . I t  w as n o t m y p ro p e rty  absolutely  in fee. It 
w as sim ply a  life  in te rest, as  the will directs.

Q . B u t th e  r ig h t o f en jo y m en t and  disposition was 
in  you  abso lu tely  u n d er th e  will d u rin g  your life, 
w a sn ’t it?

20 • .S am e ob jection  by  counsel fo r complainants.

A . I suppose th a t w ould  be the in terp re ta tion  of the 
will.

Q. W ell, you  gav e  th a t in te rp re ta tio n  to  it yourself 
in  correspondence, d id n ’t  you ? A. H o w  is th a t ?

Q . Y ou  gave th a t  in te rp re ta tio n  to  it yourself in a 
le tte r  w hich  you  w ro te , d id n ’t you?

O bjec ted  to  by counsel fo r  complainants, 
th a t  the  le tte r  is the  best evidence of w hat the

3 °  w itness w rote .

A. I th in k  th a t w ould  be the  co rrec t interpretation.

P a p e r  p roduced  an d  show n witness.

Q . L ook  a t th is  p ap e r and  sta te  if  th is is an inven­
to ry  o f  th e  esta te  o f  A lice C. L az ea r filed in the O r­
p h an s’ C ourt.

O b jec ted  to  by counsel fo r com plainants, on 
th e  g ro u n d  th a t  th e  p roper w ay o f proving an 
in v en to ry  is to  h av e  it exemplified.

A. I th in k  th is  is a copy o f the inventory  tha t was 
filed.

Q . D oes it  co rrec tly  sta te  th e  p roperty  o f the estate 
o f A lice C. L az ea r a t  the  tim e o f h e r death, the per­
sonal p ro p e rty ?  A. Y e s; th is  is th e  personal property.

P a p e r ju s t  identified  is m arked  as Exhibit 
D 58 and  o ffered  in  evidence.
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O bjected to  by counsel fo r  com plainants, on 
the ground  th a t it is no t p rop erly  identified, and  
on the fu r th e r  g ro u n d  th a t it is im m ateria l.

M r. P a m : W ill you requ ire  me, then, to  p ro ­
duce a t the h ea rin g  an  exem plified copy ?

M r. B igeolw : M r. Jesse  T . L azea r in fo rm s 
me th a t he th in k s  th is  is a  co rrec t copy, and  I 
will th e re fo re  no t req u ire  the  p rodu c tio n  o f 
an. exemplified copy a t the h ea rin g ?

Mr. P a m : — I 20

Q. I notice, M r. L azear, fro m  an  ex am in a tio n  o f 
this inventory, th a t A lice C. L az ea r d id  n o t hold  a t 
the time o f her d ea th  the certificates o f  stock w hich 
have been offered in  evidence by y o u r counsel m ark ed  
as Com plainants’ E x h ib its  N os. i and  2— is th a t co r­
rect?

M r. B igelow : I  ob ject to  th a t, on  th e  
ground th a t i t  is im m ateria l. A nd  I m ay say 
further, th a t I o b jec t to  th is  w hole line o f  3 °  
cross-exam ination, because it is im m ateria l to  
the issues ra ised  by the p lead ings in  th is  case.

A. T hat is true.
Q. H ow  and w hen d id  the  execu to rs o f th e  esta te  o f 

Alice C. L azear ob ta in  the tw o  certificates o f  the 
American Steel F oundries, w hich have been o ffered  in  
evidence ?

O bjected to  by counsel fo r  com plainants, on 
the ground  th a t the  question  is im m ateria l.
The d efendan t has certified  th a t  the  com plain­
ants w ere the o w ners o f  10 2  shares o f the p re ­
ferred stock o f th is  com pany on the d ate  o f 
these certificates, and  it is. im m ateria l how  th ey  
acquired th e  stock.

A. My recollection is by an  exchange o f  stock held 
in the Am erican Steel C astings C om pany. Y ou  are
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g o in g  in to  a h is to ry  o f  m a tte rs  th a t I cannot recall; 
b u t m y recollection  is th a t  stock  th a t she held in the 
A m erican  S teel C astin g s C om pany w as used in the 
p u rch ase  o f  th is  stock in th e  A m erican  Steel Foun­
dries.

Q . T h a t  is, the  stock o f  the A m erican  Steel Castings 
C om pany  w hich w as held  by A lice C. L azear a t the 
tim e  o f  h e r dea th , as  show n in  th a t inventory, was 
converted  in to  and  exchanged  fo r  th e  stock of the 
A m erican  S teel F o u n d rie s?

O b jec ted  to  by counsel fo r  com plainants, as 
im m ateria l.

A . I  th in k  th a t w as the  fact.
Q. O n  w h a t basis, do you rem em ber? A. No, I 

can ’t recall th e  basis.
Q . W a s  it tw o  shares o f  A m erican  Steel Foundries 

p re fe rre d  fo r  one share  o f  th e  C astings Com pany pre­
fe rred , and  one share  o f  th e  A m erican  Steel Foundries 

3 p re fe rre d  fo r  each sh a re  o f  th e  A m erican  Steel Cast­
ings com m on ?

O bjec ted  to  by counsel fo r com plainants, on 
th e  g ro u n d  th a t th e  question  is im m aterial, and 
on th e  fu r th e r  g ro u n d  th a t it is no t proper 
c ross-exam ination , and  is leading.

A. I do  n o t recollect.
Q . Y o u  cam e in to  possession, a f te r  th e  death of 

40  A lice C. L azear, o f  fo rty -e ig h t shares o f  the capital 
stock o f  th e  A m erican  S teel C astings common, and 
tw en ty -seven  shares o f  the  A m erican  Steel Castings 
p re fe rred , d id  you  n o t?  A. I  can ’t answ er th a t ques­
tion .

Q .  W ell, look a t the inven to ry . A. W ell, we were 
in  possession o f  th a t  stock a t th e  date  o f her death. 
T h a t’s all I  can  answ er you.

Q . W h a t h as  becom e o f  the  certificates fo r these 
stocks? A . S ir?
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Q. W hat has become o f  the  sh a res  o f  stock, the  cer­
tificates fo r the C astings C om pany stocks?

O bjected to  by counsel fo r  com plainants, as 
im m aterial.

A. I' don’t know  w here the  certificates are. I 
haven’t seen them  fo r  a long  tim e.

Q. Well, they w ere tu rn ed  over, w e ren ’t they, in 
exchange and conversion fo r  th e  F o u n d ries  stock? A.
I suppose they m ust have been su rre n d e re d  u n d e r the  
arrangement under w hich  these tw o  com panies w ere 
merged. W asn ’t the A m erican  S teel C astings m erged  
into the A m erican Steel F oun d ries .

Q. The A m erican Steel F o u n d ries  gave tw o  shares 
of its preferred  stock to  the  h o ld ers  o f  the  C astings 
stock for each share o f the  p re fe rre d  C astings stock, 
and one share o f the F o u n d ries  stock fo r  each sh are  
of the common stock o f  the  A m erican  S teel C astings 
Company. Now, in the  ligh t o f  th a t s ta tem en t, and  
figuring one share o f F o u n d ries  p re fe rre d  fo r  each o f  3 °  
the forty-eight shares o f  C astings com m on and  tw o  
shares of Foundries p re fe rre d  fo r each o f .th e  tw en ty - 
seven shares o f C astings p re fe rred , w hich  w ould  m ake 
fifty-four altogether, th a t co nstitu tes 10 2  shares o f  
Foundries preferred , doesn’t it?

Counsel fo r com plainan ts ob ject to  any  ques­
tion based on  the sta tem en t m ade by M r. P am  
as to  the m erger o f these com panies, on  the  
ground th a t it is no t in  evidence, and  also on  4 °  
the ground th a t it is im m ateria l.

A. I think so.
Q. Mr. Lazear, w hy does the  nam e o f Ju d g e  O rr , 

as one of the executors o f Alice C. L azear, n o t appear 
on one of these certificates?

Objected to  by counsel fo r com plainants, as 
immaterial.
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A. I can ’t recall. I  th in k  probably  w hen th a t trans­
ac tion  occurred , M r. O r r  w as absent ; I  am  not sure. 
B u t it should  hav e  been issued in the  nam e o f the three 
executors.

Q . W ell, each o f  the  legal proceedings heretofore 
in s titu ted  in  connection  w ith  th is  stock has been in­
s titu ted  in  th e  nam es o f  y o u rse lf and  your son, as ex­
ecu to rs, isn ’t  th a t co rrec t?  A . T h a t is correct, be­
cause th ey  a re  nam ed  in  th e  certificates as  the only 
p a rtie s  h o ld ing  it.

M r. B igelow : I  m ove to  strike ou t the an­
sw er, w hich I d id  n o t have opportun ity  to ob* 
jec t to , on  th e  g ro u n d  th a t the  question is im­
m ateria l, and  also incom petent, as the record of 
th e  su it is the  best evidence.

B y M r. P a m :

Q. Ju d g e  O r r  is still one o f the  executors o f the 
3 0 , e s ta te , is he ? A . Yes.

Q. A n d  alw ays h as  been? A. Yes.
Q . W h e n  yo u  converted  th e  stock o f the American 

S teel C astin g s C om pany in to  the stock o f the Ameri­
can  S teel F o u n d ries , d id  you consult the O rphans’ 
O ourt w ith  re fe ren ce  to  th a t tran sac tio n ?

O bjec ted  to  by counsel fo r com plainants, on 
th e  g ro u n d  th a t  it is im m ateria l, and also on the 
g ro u n d  th a t th e  question  assum es tha t there 

,, w as a conversion  o f  the  stock o f the American
Steel C astings fo r  stock o f the A m erican Steel 
F oun d ries .

A . I  d id  not. B ecause it w as unnecessary. All 
p a rtie s  h ad  ag reed  th a t th a t  w as a p roper transaction 
fo r  th e  good  o f th e  estate.

C ounsel fo r  defense  m oves to  strike out all 
th e  fo reg o in g  an sw er a f te r  “ I  did not.



m

T h o m a s  C . L a z e a r ,  C r o s sJ IQ

Q. Did you reg ard  it a t th a t tim e, nam ely, the  con­
version of the Castings, stock into' th e  F o u n d ries  stock, 
as a proper o r  necessary  proceed ing  fo r the  execu to r 
to submit to  the  O rp h a n s ’ C o u rt in dea ling  w ith  the 
property o f the estate?

O bjected to  by counsel fo r  com plainants, fo r 
the reasons g iven  in  the p rev ious ob jection .

A. I did not reg a rd  it necessary  u n d er the circum -
• ' ■ 20 ' 

stances, fo r the reason  I have ju s t  sta ted . T h e  ow ner
and the trustees, a ll partie s  in terested , w ere fully  sa t­
isfied that this should be done, and  it  d id n ’t need  
any order o f the O rp h a n s’ C o u rt g iv ing  consent.

Q. The ow ner being y o u rse lf  and  the  tru s tees  being 
yourself, Judge O rr  and  y o u r son?

O bjected to  by counsel fo r  com plainants, o n  
the ground th a t it is im m ateria l, and  also  th a t 
the ow nership appears fro m  the  will.

A. Yes. „ 30
Q. Mr. Lazear, w ho  m ade th e  in vestm en t fo r  A lice 

C. Lazear in the stock o f the  A m erican  S teel C astings 
Company, you o r she ?

O bjected to  by counsel fo r  com plainants, as 
im m aterial.

A. I think I m ade it fo r  her.
Q. At tha t time, d id you m ake any  investm en t in  th e  

stock of the A m erican  S teel C astings CJompany on 
your own account? A. I  d o n ’t know  a t w h a t tim e, 
but I held some stock in the  A m erican  S teel C astings 
Company.

Q. How m uch stock d id  you  h o ld  ind iv idua lly  in 
the American Steel C astings, b e fo re  the  d ea th  o f 
Alice T. Lazear?

Objected to' by counsel fo r  com plainan ts, as 
immaterial.
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A . I have to  ta x  m y m em ory , bu t m y impression is 
it  w as abou t seventy  o r seventy-one. B ut I may be 
w idely  off the  am ount.

Q. O f  com m on stock o r  o f  p re fe rred  stock? A. 
I d o n ’t rem em ber now . I had  seventy-one shares that 
I  tu rn ed  ov er to  the  A m erican  Steel Foundries under 
th is  ad ju s tm en t plan. T h a t  w as m y ow n individual 
p roperty .

20  C ounsel fo r  com plainan ts m ove to  strike out
th e  answ er, on th e  g ro u n d  th a t it w as not re­
sponsive, an d  also th a t the  question is imma­
teria l.

Q. T h e  seventy-one shares th a t you re fe r to  are 
seventy-one sh ares  o f  th e  A m erican  Steel Foundries 
stock?  A. I d o n ’t  rem em ber. Y ou will have to give 
m e an  o p p o rtu n ity  to  exam ine m y papers.

Q . W ell, M r. L azear, you  tu rn ed  over and sur­
ren d ered , in  pu rsuance  o f  th is  re -ad justm en t o f se- 
cu rities, seventy-one sh ares  o f  A m erican Steel Foun­
d ries  p re fe rre d  stock, d id  you n o t?

Q uestion  objetced  to  by counsel for com­
p la inan ts, a s  im m ateria l and  as leading.

A . I t  is m y recollection  th a t it w as seventy-one 
shares.

Q. H o w  d id  you  get th a t seventy-one shares?

O bjec ted  to  by counsel fo r  com plainants, as 
4 °  im m ateria l.

A . I  d o n ’t  rem em ber.
Q . D id  you  buy  th a t  stock o r did  you receive that 

in  exchange fo r  o th e r stock?

O bjec ted  to  by counsel fo r  com plainants, as 
im m ate ria l, an d  the  w itness has already stated 
th a t he doesn ’t  rem em ber.
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A. I can’t recollect. M y recollection  is th a t w hen  
this tran sfe r w as m ade to  the  A m erican  S teel F o u n ­
dries, I had the seventy-one shares.

Q. O f A m erican  S teel C astings?  A. In  the A m eri­
can Steel C astings C om pany. H o w  I acquired  those  
shares or when I acqu ired  them  I am  unable to  state.

Q. I am not ask ing  you w hen you acqu ired  the  stock 
of the A m erican S teel C astings. B u t if  it is a fac t I 
want to  show it, th a t the  seventy-one shares  o f th e  
American Steel F o u n d ries  p re fe rre d  w hich  you su r­
rendered and exchanged  in 1908  w as received by  
you in conversion and  exchange fo r  a  sim ilar am oun t 
of common stock o f the  A m erican  S teel C astin g s C om ­
pany which you held?

O bjected to  by counsel fo r  com plainants, a s  
im m aterial, and  th a t th e re  is no p roper fo u n d a­
tion fo r the assum ptions s ta ted  in the  question :

A. I can’t answ er th a t question  w ith o u t re ference  to  
my papers. 0

Q. H ave you any  recollection o f  h av in g  bou g h t sev­
erity-one shares o f A m erican  Steel F o u n d rie s  in the  
market?

O bjected to  by counsel fo r  com plainants, as 
im m aterial.

A. I have no recollection  o f  it.
Q. W ho fixed the value o f  th e  A m erican  S teel C ast­

ings stock show n in th a t in v en to ry ?  4 °

O bjected to  by counsel fo r  com plainan ts, on 
the ground th a t it appears fro m  th e  inv en to ry  
itself th a t the ap p ra ise rs  fixed the  value.

A. T hat is the fact. T h ey  fixed th e  value.
Q. Did they consult you w ith  re fe ren ce  to  th e  value?

O bjected to  by counsel fo r  com plainan ts, as 
im m aterial.
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A. I  am  n o t sure. I  don  t know  w here they got 
th e ir  in fo rm atio n .

Q. W h a t is y o u r recollection  as  to  w hether they con­
su lted  you  w ith  re fe ren ce  to  the  value?

O bjec ted  to  by counsel fo r  com plainants, as 
im m ateria l.

A . I  have no  recollection  on th e  subject.
Q. W h o  w ere the  ap p ra ise rs  nam ed? A. T he ap- 

20r" p ra ise rs  w ere C. H . M cK elvey  and  J . B ruce O rr.
Q. W h o  is J . B ruce O rr?  A. J. B ruce O rr is a 

m em ber o f the  P ittsb u rg h  b a r
Q . Is  he re la ted  to  Ju d g e  O rr?  A. H e  is a, nephew 

o f  Ju d g e  O rr .
Q . W h a t is the  re la tionsh ip  o f  M r. M cKelvey to 

you  o r  to  y o u r son o r  to  Ju d g e  O rr?  A. H e  is related 
to  m y  son  by m arriag e . M y so n ’s w ife  was a Mc­
K elvey. I  d o n ’t know  w hich one o f the M cKelvey’s 
th is  is. M y son m arrie d  a  M cK e lv ey ; th a t’s all I can 

3 °  tell you.

M r. P a m : I ask  counsel fo r  complainants 
to  produce the notice o f  the A m erican Steel 
F o u n d rie s  o f a  m eeting  o f  the stockholders 
to  be held F e b ru a ry  8 , 1908 , dated  January  
4 , 19 0 8 ; also a  c ircu lar issued to  the stock­
ho lders o f  the A m erican  Steel Foundries, dated 
J a n u a ry  3 , 1908 , by a  com m ittee composed of 
E . H . G ary , C harles M iller, E dw ard  F. Gol- 

4  tra , G eorge P . L eigh ton , E d w ard  Shearson and
R ich ard  H . S w a r tw o u t; also  notice under date 
o f  M arch  2 1 , 19 0 8 , fro m  the same committee 
to  the  stockholders, o f  the ad jou rnm en t of the 
m eeting  to  A p ril 18 , 19 0 8 ; also' a  copy of the 
re m a rk s  o f  Ju d g e  E . H . G ary, C hairm an of the 
C om m ittee, subm itted  w ith  the notice o f March 
2 1 s t ;  a lso  no tice o f  the sam e com m ittee of 
th e  ad jo u rn m e n t o f  the m eeting  from  April
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18 th  to  M ay 7 th , 19 0 8 ; also no tice o f the  sam e 
com m ittee o f the  ad jo u rn m e n t o f the  m eeting  
from  M ay 7 , 19 0 8 , to  Ju n e  4 , 19 0 8 ; a lso  n o ­
tice from  the sam e com m ittee o f the  a d jo u rn ­
m ent o f th e  m eeting  fro m  Ju n e  4  to  Ju n e  1 2 ,
19 0 8 ; also no tice fro m  the  sam e com m ittee  
concerning the  p roceedings held a t the  m eet­
ing dated  Ju n e  1 2 , 19 0 8 , re la tin g  to  the  p ro ­
ceedings o f th a t m eeting . 2()

M r. B igelow : T h is  is ra th e r  sh o rt notice, 
and, as I u n d erstan d , you w an t us to  produce 
these notices a t th is  tim e. W e w ill be happy, 
how ever, to  produce such o f  th e  notices as w e 
can lay o u r hands on. T h e  only no tices called 
fo r th a t we can now  find is th e  one d ated  A pril 
20 , 1908 , re fe rr in g  to  th e  ad jo u rn m e n t to  M ay 
7 , 1908 , and  the  one d ated  Ju n e  1 2 , 19 0 8 ; w hich  
tw o notices we produce.

M r. P a m : I ask  counsel, then , to  p roduce 
all o ther com m unications sen t by the  A m erican  
Steel F oundries, o r its  secre tary , a num ber o f 
which I see in  his hands.

M r. B ig e lo w : I p roduce two' c ircu lar le tte rs  
signed by M r. P a tte rso n  as  secre tary , and  each 
dated M arch  2 5 , 19 0 8 ; and  tw o  c ircu lar le t­
ters signed by M r. P a tte rso n  as secre ta ry  ad ­
dressed to  M r. T h o m as C. L azear, each  d ated  
A pril 3 , 19 0 8 ; also a le tte r signed by M r. P a t ­
terson and addressed  to  M r. T h o m as C. L azea r 40 
and dated  N ovem ber 2 5 , 19 0 8 ; an o th e r le tte r 
from  M r. P a tte rso n  d ated  Ju n e  1 1 , 19 1 o ; a n ­
other dated  Ju n e  18 , 1 9 1 0 ; a  le tte r w ritten  by 
you, M r. P am , dated  Ju n e  24 , 1 9 1 0 ; an o th e r 
by M r. P a tte rso n  d ated  Ju n e  28 , 1 9 1 0 ; an ­
other by M r. P am  d a ted  Ju n e  30 , 19 1 0 . I  also 
find here a le tte r w ritte n  by  you, M r. P am , and  
dated M arch  2 1 , 1 9 1 2 , and  tw o  le tte rs  w rit-
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ten  by y o u r p riv a te  secretary , M iss M orley, and 
d a ted  S ep tem ber 14  and  Septem ber 24 , 19 10 , 
respectively.

T h o se  a re  the  only  le tte rs  I find. I have 
here, how ever, w h a t appear to  be cojjies of let­
te rs  w ritten  by M r. L azear, and  o f course I 
have also  th e  le tte rs  w hich  have been offered in 
evidence.

20  By M r. P am  :

Q . M r: L azear, as s ta ted  in  y ou r le tter o f April 
6th , w hich has been offered  in evidence by your coun­
sel, you  w ere abou t to  deposit seventy-one shares of 
th e  stock o f  the  A m erican  S teel F oundries with the 
G u a ran ty  T ru s t  C om pany? A . Yes.

Q . W h a t w as th a t deposit fo r?

O b jec ted  to  by counsel fo r  com plainants, as 
im m ateria l.

3 °  A. I d id n ’t catch  the  question.
Q . W h a t w as th e  p u rpose  o f th a t deposit? A. I 

d o n ’t know . W h o ev er w as en titled  to  the surrender 
o f  it go t it.

Q . W ell, a  su rre n d e r fo r  w h a t purpose? A. Well, 
fo r  the purpose o f  g e ttin g  th is  stock th a t I received 
ind iv idually .

Q . W h a t stock? A. T h e  stock o f the American 
S teel F oun d ries .

40  Q . I t  w as, then , a deposit w ith  the G uaranty  Trust 
C om pany o f  seventy-one shares o f  A m erican Steel 
F o u n d ries , p re fe rre d , u n d er the p lan  fo r readjust­
m ent, by  the  te rm s o f  w hich  you w ere to receive seven­
ty-seven  per cent in  new  A m erican  Steel Foundries 
single stock, tw en ty  per cent o f A m erican  Steel Foun­
dries fo u r  p e r cent deben tu res and  th ree  per cent cash 
— is th a t co rrec t ?
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O bjected  to  by counsel fo r  com plainants, as 
im m aterial and  as leading.

A. I th ink th a t is co rrec t as you have sta ted  it.
Q. H ow  w ere you induced— by w h a t sta tem en ts  o r  

what circular o r w h a t com m unication , to  m ake th a t 
exchange ?

O bjected  to  by counsel fo r  com plainants, as 
im m aterial.

A. I did it o f  m y ow n m otion . I t  w as m y ow n 
stock and I had  a r ig h t to  dispose o f it as I pleased.

Q. W ell, w hat d id  you know  abou t it?  A . W ell, 
I knew about it by these c ircu la rs  th a t w ere sent.

Q. By w hom  ? A . S en t by—
Q;. The A m erican  S teel F o u n d ries , o r the  com m it­

tee, or w ho? A. O h, I  d o n ’t rem em ber. T h e  c ir­
culars cam e; w h e th e r th ey  cam e fro m  M r. P a tte rso n  
or other officer o f the  com pany, I  d o n ’t  know .

Q. Y our counsel has been unable to  produce a c ir­
cular tha t I called fo r  u n d e r da te  o f  J a n u a ry  3 rd , 
that contains these v arious s ta tem en ts  th a t I  have m ade 
to you as a basis o f exchange. C ould  you iden tify , 
by reading a copy, o r w h a t p u rp o rts  to' be a copy o f 
that circular, the conten ts o f  i t?  A . N o. I  suppose 
I could not.

Q. H as your address been the  sam e fo r  a num ber 
of years? A. Yes.

Q. H ow  long have you been in  the  St. N icho las 
Building in P ittsb u rg h ?  A. W ell, it h a s  been over 
fifteen years.

Q. I call y ou r a tten tio n  to  a copy o f  the  circu lar 
and notice contained in th e  reco rd  o f  the  U n ited  S ta tes 
Circuit C ourt o f A ppeals, on th e  appeal o f  th e  A m eri­
can Steel F oundries ag a in st T h o m as  C. L az ea r and  
Jesse T. L azear, executors, in  w hich  it appears, am ong  
other things, th a t the stock w as to  be deposited  in  the

20

30

40
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G u a ran ty  T ru s t  C om pany  o f N ew  Y ork. I wish you 
w ould  look a t  th is  no tice  and  th is  c ircu lar and state 
if  you saw  w h a t p u rp o rte d  to  be the  originals, the no­
tice being  d ated  Ja n u a ry  4 , 1908 , and  the  circular 
d a ted  J a n u a ry  3 , 1908— and  sen t to  you?

O bjec ted  to  by counsel fo r  com plainants, on 
th e  g ro u n d  th a t th e  c ircu lar and  notice are 
the  best evidence o f  th e ir  con ten ts; and that 

20  th e  question  is im m ate ria l and  incompetent.

A . I th in k  I  received circu lars  to  th e  same purport 
as in  here.

Q . T h en  see, also, if  th a t is so w ith  reference to 
the  notice o f  d a te  J a n u a ry  4th ?

Sam e ob jec tion  by counsel fo r  complainants.

A . T h o se  circu lars  w ere all addressed  to  me in­
d iv idually , I  th ink .

Q . I  am  n o t ask in g  you now  w h ether you received 
3 °  them  in any  p a r tic u la r capacity . I  sim ply w ant to  get 

the  fac t o f  the  receip t o f  these notices. Now look 
a t th e  c ircu la r o r  notice dated  F eb ru a ry  1 5 , 1908 , 
and  s ta te  if  the  sam e is tru e ?

S am e ob jection  by  counsel fo r complainants.

A. I th in k  I  received a  sim ilar notice.
Q . T h en , d id  you  receive the  notice dated March 

2 1 , 19 0 8 , to g e th e r w ith  a copy o f Ju d g e  G ary’s re- 
40  m a rk s  a t  th e  m eeting , ap p earin g  on pages 1 1 6 , 1 17  

e t  seq . o f  th is  reco rd ?

C ounsel fo r  com plainants en ter the same 
objection .

A . I  th in k  I did.
Q . T h e n  th e  no tice  o f  the sam e com m ittee, ap­

p ea rin g  on  page 12 8  o f  th is  sam e record , and marked 
E x h ib it N o. 6 ?
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Sam e objection  by counsel fo r  com plainants.

A. Yes, I p robably  received tha t.
Q. And the notice d a ted  M ay  n ,  19 0 8 , on page 

130  of this reco rd?

Sam e objection  by counsel fo r  com plainants.

A. I th ink  it is p robab le  I  received th a t.
Q. A nd Ju n e  6 , 1908 , on page  1 3 1 ?

Counsel fo r  com plainan ts en te r sam e ob jec­
tion as to  p rev ious sim ilar questions.

A. I th ink  I p robably  did.
Q. A nd also Ju n e  1 2 , 19 0 8 , page 1 3 2 ?

Sam e ob jection  by counsel fo r  com plainants.

A. W ell, I  will m ake the  sam e answ er to  th a t. I 
think it is probable th a t I received such notice.

Q. In  w ritin g  th is  le tte r o f  A p ril 6 , 1908 , yo u  h ad  
before you, then, the  p rop o sitito n s con tained  in the  
circular letter o f Jan . 3 , 1908 , w hich  you have testified 
was received by you ?

O bjected to' by counsel fo r  com plainan ts, on 
the g round  th a t it does n o t sufficiently ap pear 
th a t the w itness received the  circu lar re fe rre d  
to in the question.

A. I had know ledge o f  th a t p roposition . A nd  I  ex ­
changed m y stock in pu rsu an ce  o f  it. B u t n o  o th e r 
stock; the stock I held ind iv idually .

Q- It was your purpose, o f  course, as expressed  by 
your exchange, so fa r  as the  seventy-one shares w ere 
concerned, anyhow , to  assen t to  the  p roposed  change 
in capitalization o f the A m erican  S teel F o u n d ries  as 
submitted?

O bjected to  by counsel fo r  com plainants, on 
the ground  th a t the purpose  o f  M r. L a z e a r’s
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act m u st be g a th e red  fro m  the action itself; 
and  th a t it is im m ateria l.

A . T h a t  w as m y purpose— so fa r, only, as the 
seventy-one sh a res  w ere concerned. I t  h ad  nothing 
to  do  w ith  the  shares th a t belonged to  the estate of 
A lice C. L azear.

C ounsel fo r  defense m oves to> strike out the 
last p a r t o f  the  answ er.

20
A. A n d  I w ill fu r th e r  add , in th a t connection, that 

these circu lars  w ere add ressed  to  m e as an  indvidual, 
an d  n o t in  the  capacity  o f  executor.

Q. D id  M r. Jesse  T . L azea r know  anyth ing  about 
th is  proposed  change?

O bjec ted  to  by counsel fo r  complainants, 
th a t it doesn ’t ap pear th a t th is w itness knows 
w h a t M r. Jesse T . L az ea r knew .

A . O f course I can ’t  s ta te  w h a t he knew.
Q. D id  you  ta lk  to  e ith er M r. Jesse T . Lazear or 

Ju d g e  O r r  w ith  re fe ren ce  to  the  proposed change in 
cap ita liza tion  o f  the  stock o f the A m erican Steel 
F o u n d ries  as subm itted  in  19 0 8 ? A. I  did talk to 
both . W e  h ad  o u r consu lta tion , and  they decidedly 
ob jected  to  the  tra n s fe r  o f A lice C. L azear s stock 
u n d e r th is  new  plan.

Q . D id  you  fa v o r it?  A . D id  I  fav o r it?
Q. Y es. A. I  d o n ’t  rem em ber w hether I recom-

40  m ended  it to  th em  o r  not.
Q . A n d  w hen d id  you d iscuss th a t w ith  them 

b efo re  you  w ro te  th a t le tte r o f A p ril 6 , 19 0 8 ? A. I 
d o n ’t  know  w h e th e r b e fo re  o r a f te r . B ut the m atter 
h ad  been  decided.

Q. W ell, look a t the  le tte r and  answ er the ques­
tion . .A . (W itn e ss  read  le tte r .)  I  no doubt discussed 
th a t m a tte r  w ith  them  w hen I w ro te  th a t letter.
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Q. A nd did you discuss the  te rm s o f  the exchange—  
so tha t the en tire  m a tte r  w as discussed in  the lig h t 
of the know ledge th a t you th en  h ad ?  A . Yes,

Q. Did you discuss w ith  th em  the  question  o f sub­
m itting the m a tte r fo r  the  app roval o f the  O rp h a n s’ 
C ourt? A. I  p robably  did, b u t I can ’t  recollect th e  
conversation; I am  n o t sure. B u t I know  th ey  would" 
have agreed w ith  m e as to  the  im probab ility  o f th e  
O rphans’ C ourt au th o riz in g  such exchange. B u t they  
had their own opinion abou t it. T h ey  h ad  the  certifi­
cate of stock o f A lice C. L azear, and  concluded th a t 
that was the best con trac t th a t th ey  could desire fo r  h er 
estate.

Q. But Alice C. L azea r d id n ’t have any  such ce r­
tificates? A. O h, no.

Q. Then w hen you spoke o f  th em  as the  certificates 
of Alice C. L azear, you. w ere m istaken? A . W ell, 
these two certificates here.

Q. W ell, they  w ere in the  nam e o f y o u rse lf  and  
your son as execu to rs?  A . W ell, the  certificates con­
taining the contract.

Q. W ell, the certificates you  have re fe ren ce  to  a re  
the two certificates th a t w ere offered  in  evidence th is 
m orning? A. Yes. T hose certificates w e ren ’t issued
until a f te r  my w ife ’s death , you know .

Q. I understand  th a t. T h a t  is the  reason  I  th o u g h t 
you were m istaken in  y o u r answ er. A. W ell, I  m ay  
have gotten m ixed up a  little  in the  tw o  com panies.

Q- But the certificates th a t you held  an d  th a t you 
exchanged fo r  the seventy-one shares  w ere identically  
the same, w ere they  not, as these certificates offered
in evidence? A. I  th in k  th ey  w ere iden tically  th  
same; th a t the sam e co n trac t w as set fo r th  in  both .

Q. W hat was said betw een you  an d  M r. Jesse  T 
azear and Judge O rr  as to  w h a t d isposition  coul< 

and m ight be m ade o f those 10 2  sh ares  o f  stock?  A 
1 don,t understand  th a t question .

2Ò

30

40
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Q. W ell, w hen the question  o f  su rrendering  and ex­
ch an g in g  the  10 2  sh ares  o f  stock w as being discussed 
an d  considered  betw een you  and  M r. Jesse T . Lazear 
an d  Ju d g e  O rr , w h a t w as discussed and  stated with 
re fe ren ce  to  w h a t d isposition  to  m ake o f those 102 
sh ares  if  th ey  w ere n o t to  be exchanged? A. Well, 
Ave w ere  to  hold  on to  them .

Q. W as th e re  any  suggestion  w ith  reference to how 
th e  m a tte r  m ig h t be disposed o f, o therw ise than in

20
exchange? A . N o.

Q . Y ou  a re  qu ite  su re  o f  th a t?  A. A s to what 
o th e r  d isposition  should  be m ade o f the 102  shares 
if  th ey  d id n ’t  go in to  th is  a rran g em en t, do you mean?

Q. Y es. W h a t w as suggested  as to  how  you might 
dispose o f  it o r  deal w ith  it, o therw ise  than  by ex­
change ? A . T h e re  w as no  suggestion  o f dealing with 
i t  o th e r th a n  as we held it. T h e  stock they  regarded, 
and  I, too , a s  v ery  valuable.

Q . I  call y o u r a tten tio n  to  y o u r le tter to Mr. Pat- 
3 °  te rso n  o f  Ju n e  16 th , in th a t reg ard , and  ask you if you 

will n o t change y o u r m ind  and  change your answer 
abo u t th a t?  (W itn e ss  reads le tte r .)

B y M r. B ig e lo w :

Q. B efo re  you answ er th is  question, M r. Lazear, I 
call y o u r a tten tio n  to  th e  fac t th a t th is  le tter—

M r. P a m : I  ob ject to  counsel either inform ­
ing  the  w itness, adv is in g  the  w itness or coin- 

4°  m u n ica tin g  w ith  the  w itness upon my cross-
exam ina tion . I f  he h as any  objection to  make, 
let h im  m ake his ob jection  and  s top ; the wit­
ness now  being  u n d e r cross-exam ination  and 
n o t u n d e r d irec t-exam ination .

M r. B ig e lo w : I  w ith d raw  m y rem ark. And 
I ob ject, on the  g ro u n d  th a t the question does 
n o t sufficiently call the  a tten tio n  o f the witness 
to  the  fac t th a t the  le tte r is dated  two years
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being exam ined.

M r. P a m : I  ob ject to  counsel calling  the  
a tten tion  o f the w itness, o r in d ica tin g  to  him  
or posting  him  as to  w h a t his testim ony  should  
be, given in th e  fo rm  o f  an  ob jection , w hich is 
infinitely m ore objectionable  th an  h is ea rlie r a t­
tem pt to  advise the  w itness d irec tly , and  I  p ro - • 
test aga inst th a t k ind  o f a p ro c eed in g ..

20
A. I really do1 no t u n d ers tan d  y o u r question. T h a t 

letter tha t I have read  con tains m y view s on  the  sub­
ject.

Q. I call your a tten tio n  to  the  fo llow ing  sentence in  
your letter o f Ju n e  16, 1910: “ W e h ad  a s im ilar 
experience some years ago' w ith  th e  W estin g h o u se  
Electric & M achine C om pany. T h a t com pany, a f te r  
its reorganization, u n d erto o k  to  pay  d iv idends to  its 
assenting stockholders and  to  igno re  the o rig in a l stock­
holders who did no t assent. B u t th ey  saw  th e ir  m is- 30 
take when we notified them  o f  o u r purpose  to  file a  
bill for an accounting and  fo r  an  in ju n c tio n  and  m ade 
reparation sa tisfac to ry  to  o u r client. In  th a t case the 
company bought h is stock. W e  h av e  no' desire  to 
part w ith our stock, considering  it a  good  investm en t 
and well secured. B u t a  p roposition  fro m  the  com ­
pany to  buy it (w hile  we w ish  to  m ake n o n e ) m ig h t 
be taken in to  consideration , in  o rd e r to  settle  up M rs. 
Lazear s estate.” N ow , ca lling  y o u r a tten tio n  to  th a t 
paragraph in th a t le tter, I  ask  you  w h a t w as con- ^  
sidered and discussed betw een  you and  Ju d g e  O r r  and  
Jesse T . L azear as to' how  th is  stock  m ig h t be o th e r­
wise disposed o f th an  by  exchange u n d e r th e  p lan  
submitted ?

M r. B ig e lo w : I  ob ject, un less it is proposed  
to offer th is  le tte r  in  evidence.

M r. P a m : I  in tend  to  o ffe r it in  evidence. 
It m ay be reg ard ed  as in  evidence now .
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T h e  le tte r re fe rre d  to  w as here m arked a* 
E x h ib it D 40  and  o ffered  in  evidence.

Q . W ill you  please answ er th a t question, Mr. 
L a z e a r?  A. I  answ er th a t I  rem em ber of no such 
d iscussion  w ith  e ith er m y son o r C harles P . O rr as 
to  how  it should  be d isposed  o f in  th a t contingency.

Q . W h a t re fe ren ce  d id  you have in th is  sentence 
in  y o u r le tte r, “ B u t a  p roposition  fro m  the company 

20  to  buy it (w h ile  we w ish  to  m ake none) m ight be 
tak en  in to  consideration , in  o r d e r ' to  settle up Mrs. 
L a z e a r’s es ta te” ?

O bjec ted  to  by counsel fo r  com plainants as 
im m ateria l.

A. W h a t re fe ren ce?
Q . Yes. W h a t does th a t sentence ju s t read refer 

to ?  A . W h y , it re fe rre d  to  th a t stock.
Q. W h a t stock? A . T h e  102 shares.

30  Q . D id n ’t  I  u n d ers tan d  you to  say earlier th a t that 
stock w as th e  stock o f  the  execu to rs— d id n ’t you make 
th a t answ er in  answ er to  y o u r counsel’s question? 
A. I rea lly  d o n ’t  u n d e rs ta n d  you. Y ou are confus­
in g  me.

Q . I  d o n ’t  m ean  to. A . I  know  you don’t.
Q . In  answ er to  y o u r counsel’s question, you stated, 

d id  you  no t, th a t  these  102 shares w ere held by or 
belonged  to  the  execu to rs?  A . Y es, sir.

Q . A n d  th is  le tte r o f  Ju n e  16, 191°» had  reference 
4 °  to  those sam e 102 shares, h a d n ’t i t?  A. Yes, sir.

Q . D id n ’t  you  consult y o u r co-executors with re f­
erence to  w h a t to  do concern ing  th a t stock ? A. I did. 
B u t the  conclusion w as th a t  we w ould hold on to  that 
stock as a  sp lendid  investm ent.

Q. I  am  now  ask in g  abou t th is reference in this 
le tte r, in  w hich  you  ask  fo r  a  proposition  from  the 
com pany  to  buy  th e  stock— w h at had  been said be-
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tween you and y o u r co -execu to rs concern ing  the  stock 
which you held, and  w hich you  said w as d iscussed w ith 
them?

O bjected  to  by counsel fo r  com plainants, as 
im m aterial.

A. W ell, if  a  p roposition  had  been m ade th a t was 
satisfactory, we p robably  w ould  have discussed it and  
accepted i t ; a p roposition  to  buy, to1 give us th e  value 
that we put on the stock. 3 2 0

Q. W h at value did  you  pu t on  i t?  A. W ell, I  con­
sidered it equal to  p ar all th e  tim e.

Q. W ell, bu t w hat value d id  you an d  y o u r co- 
executors pu t on it ? A . I  th in k  they  considered  it in 
the same light.

Q. Is th a t w hat you  w an ted  to' ge t fo r  it fro m  th e  
company? A. T h a t’s w h a t we m ig h t have accepted,
I have no doubt.

Q. W ell, w as it th a t k ind  o f  a p roposition  th a t you 
wanted from  th e  com pany and  w hich  w as re fe rre d  to  39  
in that sentence in y o u r le tte r?

O bjected  to  by counsel fo r  com plainants, as 
im m aterial.

A. I t  was th a t stock th a t w as re fe rre d  to  in  th a t 
suggestion in the letter.

Q. Yes. A nd  w as it the  conclusion o f  th e  executors 
that you would accept a p roposition  fro m  the  com pany 
to buy the stock a t p a r?  A . W ell, th a t  h a d n ’t been 
determined. ^

Q. W hat had  been said  abou t i t?  A . N o th in g  th a t 
I know of.

Q. W hat did you  m ean w hen yo u  said  a little  w hile 
ago that the executors also' believed th a t a p roposition  
of $ io o  a share w ould be sa tis fac to ry ?  A. I  th in k  
that m ight have been true.
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Q. T h en  it m ust have been discussed, w asn’t it? 
A. O h, I  d o n ’t th in k  we discussed th a t feature of it 
a t all.

Q . W o u ld n ’t you d iscuss a  th in g  o f th a t kind with 
y o u r co -execu to rs?  A . I f  a. p roposition  had been 
m ade by  the com pany, th en  it  w ould  have been dis­
cussed.

Q . W ell, th is  w as ask ing  a  proposition  from  the
com panv. W a sn ’t th a t discussed ? A . A  proposition 

20 , .
to  buy?

Q. Y es. Y ou  w ere  ask ing  the  com pany to make a 
p roposition  to  buy. W a sn ’t  th a t discussed? A. I 
d o n ’t  rem em ber th a t th a t w as discussed. M y letter 
in d ica tes  th a t  we w ould  take  it in to  consideration.

Q . Y es, b u t how  d id  you com e to  w rite  tha t par­
ticu la r sen tence? W h en  you  say “ w e,” th a t meant 
all o f  you, d id n ’t  i t?  A . O h, y es; bu t I represented 
all o f th em  in th a t  correspondence.

Q. T h en  they  d id n ’t  consult abou t th a t feature of 
3  th e  p roposition  ?

O b jec ted  to  by counsel fo r  com plainants, as 
im m ateria l.

A . I d o n ’t  rem em ber th a t th ey  did. I f  it had been 
m ade, it w ould  hav e  been  discussed, bu t it wasnt 
m ade.

Q . B u t you inv ited  i t?  A. I  d id n ’t  invite it other 
th an  by th a t le tte r.

4 0  Q. W ell, th a t  w as an  inv ita tion , w asn ’t i t? ' A. Oh, 
no. N o  doub t if  they  h ad  m ade a  proposition satis­
fa c to ry  fo r  w h a t w e considered  the fu ll value of that 
stock, it w ould  have been en terta ined , and we would
like the  com pany to  buy  it.

Q . W h en  you  re fe r  to  a sim ilar experience w ith the 
W estin g to n h o u se  E lec tric  & M achine Company, what 
w as th a t  experience? A . W ell, no th ing  m ore than 
w h a t is set ou t in  th a t le tter.
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Q. W ell, tell u s abou t it, ou tside o f  th a t le tte r?  
A. I don’t know.

Q. W ell, did you know  a t the  tim e you  w ro te  the 
letter? A. Oh, a t the  tim e I  w ro te  the  le tte r I  knew  
what is contained in there .

Q. W ell, it had  reference, as you will notice, to  a  
similar experience w ith  the  W estin g h o u se  E lec tric  
Company? A. Y es, as the  le tte r says itself. T h ey  
paid dividends to  som e o f the  stockholders to  the  ex ­
clusion o f o thers w ho w ere en titled  to  it.

Q. T h a t is, they  had  u n d ertak en  to  pay  d iv idends 
to assenting stockholders to' the  exclusion o f  n o n -as­
senting stockholders, as sta ted  in th is  le tte r?  A. W ell, 
whatever was s ta ted  in th a t le tte r w as th en  m y im ­
pression o f it.

Q. A nd you, rep resen ted  a n on -assen ting  stock­
holder in the W estinghouse  situa tion , d id y ou? A . 
W hat do you m ean  by th a t?  L e t m e see th a t letter.

Q. R ead it again. A. (L e tte r  handed  w itness.) 
T hat’s all right.

Q. (Q uestion  read  a s  fo llo w s.) A n d  you rep re ­
sented a  non-assen ting  stockho lder in the  W estin g - 
house situation, d id y o u ?  A . I suppose so, acco rd ­
ing to th a t letter.

Q. A nd you th rea ten ed  in  th a t capacity  to  en jo in , 
and in consequence, the com pany bou g h t th a t s tock? 
A. Yes, sir.

Q. Now, the 102 shares o f  F o u n d ries  stock you re ­
garded also as n o n -assen ting  stock, d id n ’t y o u ?  A . 
Certainly.

Q- A nd you w an ted  the  sam e th in g  to  happen  in  the 
Foundries as happened in th e  W estin g h o u se— isn ’t th a t 
correct? A. Yes, sir.

Q. And if  it d id n ’t happen, you  w ould  file a bill o r 
take some legal p roceed ing? A . I f  th ey  d id n ’t  do 
the right thing.
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Q. D id n ’t do th e  r ig h t th in g — buy y our stock, you 
m ean ?  A . O h, I d o n ’t  know  w hat. W e  were deter­
m ined, if  it w as in  o u r pow er, to  com pel the American 
S teel F o u n d ries  to  pay  the  d iv idends on  th a t stock to 
w hich  the  esta te  o f A lice C. L az ea r w as entitled.

Q . O r buy  it fro m  y ou? A . W ell, if  they would 
pay  enough.

Q . Y es, bu t the  purpose w as to  have th a t company 
buy  th a t stock o r litig a te  w ith  them . A. O ur pur­
pose w as to  have a  p aym en t o f  those dividends.

Q . N o ; bu t I  am  ta lk in g  abou t y ou r letter, as ex­
pressed. A . W ell, th a t le tte r ju s t  sim ply says that if 
th ey  m ade a  p roposition , it w ould  be considered. And 
how  it w ould  be considered  and  determ ined was a 
m a tte r  th a t w as n o t stated .

Q. Y ou  h ad  litig a tio n  in  m ind, h ad n ’t  you, before 
you  w ro te  th is  le tte r— as show n in y ou r le tte r of June 
4, 1910? A . C erta in ly . W e  w ere determ ined to 
com pel the  com pany to  p e rfo rm  its co n trac t; if neces­
sary , w hy, litig a tio n  w ould  be re so rted  to.

Q . N ow , tak in g  the  tw o  le tte rs  together, the one of 
Ju n e  4 th , in w hich  you  say, “ F o r  good reasons, it was 
n o t deem ed advisab le by  them  to  accept the proposi 
t io n ,” and  the  re fe ren ce  in  y o u r le tte r o f June 16, 
1910, to  w h a t h ad  been done in  the  W estingtonhouse 
case, nam ely , th e  pu rch ase  by the  com pany, and your 
in v ita tio n  fo r  a sim ilar p roposition  by the Foundries 
C om pany— th e  good reason  fo r  n o t tu rn in g  the stoc < 
in  as you h ad  y o u r ind iv idua l stock, w as the  desire to 
hav e  the  com pany buy  it fro m  you, and  if  they didn - 
buy it fro m  you, you w ould  litiga te?

O bjec ted  to  by counsel fo r  com plainants, as 

im m ateria l.

A. I  h ad  no specific purpose in view  except to  com­
pel the  com pany to  pay  its d ividends.
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Q. O r buy y o u r stock, as show n in  th a t in v ita tio n ?  

Answer th a t question , sir. W h a t is the  an sw er?  I  
am aw aiting  y our answ er, M r. L azear. A. O u r p u r­
pose was, as I  have sta ted , to  com pel the  com pany 
to pay the d iv idends on  these  shares o f stock ow ned 
by the estate o f A lice C. L azear. I f  they  paid  w hat 
we considered its  value, w e w ould  be w illing  to  con­
sider a proposition  to  buy th a t  stock.

Q. T h a t w as exactly  the  sam e th in g  in th e  W e s t­
inghouse stock, w here th ey  re fu sed  to  pay  d iv idends 
on non-assenting stock and  you th rea ten ed  litig a tio n  
and sold the stock to  them  ?

O bjected  to  by counsel fo r  com plainants, as 
im m aterial.

Q. A nsw er the question . A . Y es. W e  h ad  no 
desire fo r litigation , as the  evidence shows. W e  tried  
to avoid it. W h a t we w an ted  w as to  get o u r d iv i­
dends on these 102 shares o f  stock. I f  the  com pany 
had made a p roposition  to' buy it, it w ould  have  been 3 °  
considered and if  they  paid  enough  fo r  it, no doub t 
it would have been accepted. T h a t’s all th e re  w as o f 
it.

Q. M r. P a tte rso n  w ro te  you a le tte r u n d er da te  o f  
October 7, 1908. D id  you  ever an sw er th a t le tte r?
A. I think I d id n o t ; bu t I  am  n o t sure.

Q. Do you know  o f any  com m unication  th a t you 
made to  M r. P a tte rso n  betw een  A p ril 6, 1908, and  
June 4, 1910? A. D o I know  o f any  w h a t?  40

Q. A ny le tter o r com m unication  fro m  you to  the 
American Steel F oun d ries , o r M r. P a tte rso n , its  secre­
tary, between A p ril 6, 1908, an d  Ju n e  4, 1910? A .
I can recall no* com m unication . I f  I  d id, you  m u st 
have it in your possession.

Q- W ell, so fa r  as you know , th e re  w as none. Is n ’t 
that a fact? A. I  can recall none. M y reason  fo r  
not replying fu r th e r  to  th is  le tte r o f  O ctober 7, 1908,
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as to  th a t exchange o f stock w as th a t th a t had been 
d e term ined  and  settled  by the  executors, th a t they 
w o u ld n ’t do it. A n d  th e re  w as no necessity for any 
fu r th e r  co rrespondence on th a t point.

Q . Y ou  knew , d id n ’t  you, as show n by the letter 
o f Ju n e  15, 1908, th a t the  p lan  h ad  been approved and 
h ad  gone in to  effect, by a vo te o f  ninety-five per cent 
o f  bo th  classes o f stock? A. I  m ay have known it.

Q. W ell, you received th a t le tte r, d id n ’t you? A. 
2 W ell, th is  is the  le tte r— it is no t addressed  to me.

Q. I t  w as p roduced  by y o u r counsel. A. Oh, yes, 
I  see. W ell, I  knew  w h a t is con ta ined  in th a t letter.

C ounsel fo r  d e fen d an t offers in evidence the 
le tte r ju s t  re fe r re d  to , d a ted  Ju n e  15, 1908, 
and  the  sam e is m ark ed  as E x h ib it D3O.

Q. N o tw ith s tan d in g  you knew  fro m  th is letter of 
Ju n e  15, 1908, th a t  the  conversion  and  change in the 
cap ita liza tion  o f th e  stock h ad  been consum m ated and 

3 0  approved  on Ju n e  12, 1908, so fa r  as you know, yon 
m ade n o  com m unication , p ro tes t o r objection of any 
k ind  betw een Ju n e  15, 1908, and  Ju n e  4, 1910? A. 
I  can  recollect o f n o  com m unication , and  I am  satisfied 
th a t  I considered  it unnecessary .

Q . W h a t p rom pted  you, to  w rite  the le tter of June 
4, 1910? A . T h e  desire  to  get w hat was coming 
on th a t  stock.

Q . W ell, w h a t w as com ing  on th a t stock at tha t par- 
40  ticu la r tim e, do  you  know  ? A . I  say here, ‘ I have 

been expecting  th e  d iv idends due on these 102 shares 
o f s tock .” T h a t  p ro m p ted  m e to  w rite  th is ; the let­
te r  exp lains itself. I t  w as a  desire to  get the divi­
dends th a t we claim ed on  th a t stock.

Q . W h y  d id n ’t you  d o  th a t d u rin g  the two years 
b e fo re ?  A . W ell, I  w as in  hopes th a t there  would be 
n o  troub le  abou t th a t. A n d  you and  I had  a great 
deal o f co rrespondence on th a t subject.
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Q. P rio r  to  th a t tim e ? A . I d o n ’t  know .
Q. D on’t you know  th a t w e h ad  no correspondence 

with reference to  th a t m a tte r  p r io r  to  th a t tim e? A. I 
don’t know  w hen w e h ad  o u r correspondence. B u t I 
was expecting all the  tim e th a t those d iv idends w ould  
be paid.

Q. D on’t you know  th a t the  first correspondence 
with me w as Ju n e  30, 1910? A . T h a t m ay  be SO.

Q. Then, if  it w as a  questiqn  o f  g e ttin g  y o u r d iv i­
dends, w hy d id n ’t yo u  tak e  som e action  befo re  Ju n e  
1910? A. Because I  w as in  hopes th a t I  w ould  receive 
the dividends w ithou t litiga tion .

Q. Y ou d idn ’t ask fo r  th em ?  A . C erta in ly  I did.
Q . P rio r  to  Ju n e  4, 1910? Y o u  said  you d id n ’t  

make any com m unication  betw een  June, 1908, an d  
June, 1910? A . W ell, perhaps I  d id n ’t ask  fo r  them .

Q. W ell, do n ’t you know  th a t  you  d id n ’t?  A .
Well, since you press th e  question , and  w hen I re ­
flect, I don’t th ink  th a t I  d id  ask  fo r  th e  d iv idends, 
but I was expecting  them . •

Q. D on’t you know  th a t you  said  a few  m om ents 
ago th a t you m ade no com m unication  betw een A p ril 
6, 1908, and Ju n e  4, 1910? A . I said  I  rem em ber o f 
none.

Q. I f  you had, you w ould  rem em ber it, w o u ld n ’t 
you? A. Oh, I m igh t and  m ig h t not.

Q- Y ou have no office copy an d  no  reco rd  o f  an y  
com m unication? A. N o, sir. U n fo rtu n a te ly , a good 
deal of my correspondence I ca rried  on by m y ow n 40 
hand.

Q. D on’t  you know , as a m a tte r  o f  fact, th a t  it w as 
just p rior to  Ju n e  4, 1910, th a t th e  A m erican  Steel 
Foundries had  declared a  d iv idend  an d  paid  a  d iv idend  
upon the new  single stock w hich  h ad  been issued by 
the Am erican Steel F o u n d rie s  in  consum m ation  o f  its 
plan o f read justm en t o f 1908? A . D id  I  know  th a t 
they had declared a d iv idend?
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Q. A n d  paid  it, yes?  A . I  w as in fo rm ed  of that,
Q . A n d  you  go t som e y o u rse lf?  A. I got some 

on m y ind iv idua l stock.
Q . Y ou  go t som e on fifty -e igh t shares of stock? 

A . Yes.
Q. So it w as only a f te r  th e  A m erican  Steel Foun­

d ries s ta rte d  to  pay  d iv idends on the new  stock, for 
the  first tim e since the  consum m ation  o f the transac­
tion , th a t you com m unicated  aga in  w ith  the  American 

2 S teel F o u n d ries  w ith  re fe ren ce  to  th e  102 shares of 
stock? A. I t  w asn ’t necessary  to  com m unicate with 
th em  b efo re  th a t.

(Q u estio n  repeated  a t request o f counsel for 
d e fen se .)

A . I t  w as a f te r  they  h ad  declared  a dividend to the 
com m on stockho lders th a t I  com m unicated w ith them.

Q. W h e n  you  say  “ com m on stockholders,” you 
m ean  on  the  new  stock th a t w as issued in 1908, don’t 

3 °  y o u ?  A . T h e  new  stock. I t  w as w hen they com­
m enced pay ing  d iv idends on the  new  stock th a t I com­
plained.

Q . Y o u  s ta ted  in  answ er to  you r counsel that no 
ten d er h ad  ever been m ade o f new  stock o r debentures 
o r  cash  on accoun t o f th is  102 shares o f stock? A. 
T h e  question  w as w h e th e r it w as actually  tendered?

Q. W h en  you  say  “ ten d ered ,” do you m ean physi­
cally o ffered  to  y ou? A . T h a t’s ¡what I m ean ac- 

40  tu a lly  tendered .
Q. T h a t  is, physically  offered  to  you? A. Oh, ii 

w a sn ’t offered  to  us physically  any  m ore than  to the 
o th e r stockholders.

Q . B u t it  w as offered , how ever, on account of this 
stock, th e  sam e as y o u r seventy-one shares, wasn t it . 
A . I  go t m y  d iv idends on m y seventy-one shares.

Q. A n d  th e  com pany offered  you the same con 
version  on the  102 shares th a t w as offered to  you on



67

T h o m a s  C . L a z e a r ,  C r o s s
io

the 71 shares? A . T h a t w as the  o ffer m ade to  all 
stockholders.

Q. Including th e  102 sh ares?  A. Y es, sir.
Q. Then w hen you answ ered  M r. B igelow ’s ques­

tion that no tender w as m ade to  the  execu to rs o f  th e  
102 shares, you m ean t nobody  h anded  you the  physical 
papers— is th a t w hat you m ean t?  A . T h a t’s w h a t I  
thought his question im plied— w as th e re  a n  ac tual 
tender made. T h ere  never was.

Q. But th ere  w as an  o ffer m ade? A. T h e re  w as 20 
an offer m ade in a  g enera l w ay, th e  sam e as to  all 
the other stockholders.

Q. A nd it w as th a t o ffer th a t you h ad  re fe ren ce  to  
in your letter o f A p ril 6, 1908, re la tin g  to  th is  102 
shares, w asn’t it?  A . I  d o n ’t  u n d ers tan d  you.

Q. You don’t u n d e rs ta n d ?  A. T h e re  w as n o  ac­
tual tender o f these securities.

Q. W hat do you m ean by a “ te n d e r” ? A. W ell,
I mean— w hat w ould you  m ean  by it ?

Q. I haven’t used the  w ord . A. T h e  ac tua l p re- 3°  
sentation o f w hat they  proposed  to  give in  exchange 
for that stock.

Q. But they did  offer you, in  exchange fo r  th a t 
stock, in accordance w ith  the  p lan  subm itted , seventy- 
seven per cent o f new  stock, tw en ty  per cent o f  deben­
tures and three p er cent in cash, d id n ’t  they, on  ac­
count of the 102 shares? A. T h a t  o ffer w as m ade to  
all the stockholders th ro u g h  these circu lars.

Q. Including the 102 sh ares?  A . W ell, th e re  w as 40  
none specifically offered to  me.

Q- But it included the 102 sh ares?  A . W ell, all 
the stockholders.

Q. And you regarded  th a t o ffer as inc lud ing  th e  102 
s ares? A. W hy, certain ly , I  reg a rd ed  the  offer a s  in ­
i 'U ing all the stockholders, bu t w e w o u ld n ’t accept
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C ounsel fo r  defense m oves to  strike out the 
w o rd s  “bu t we w ou ldn ’t accept it,” as not re­
sponsive to  the  question.

A n  ad jo u rn m e n t w as here  taken  until 2:15 P. M. 
by  consent.

C o n tin u a tio n  o f the tak in g  o f depositions in the 
above-en titled  cause, b e fo re  me, L ucy D orsey lams, 
Special C om m issioner, th is  17th day  o f M arch, 1915, at 
2 :1 5  o ’clock in  the  a fte rn o o n , a t  the office of Lazear 
& B lax te r, in  th e  C ity  o f  P ittsb u rg h , Pennsylvania, in 
th e  presence o f  H e n ry  V . B lax ter, Esq., and John
O. B igelow , E sq ., o f counsel fo r  com plainant, and 
M ax  P am , E sq., o f  counsel fo r  defendant.

T H O M A S  C. L A Z E A R , resum ed the stand.
3°

E x a m in a t io n  b y  M r .  P a m :

Q. Y ou  s ta ted  in y o u r exam ina tion  th a t your co­
ex ecu to rs  ob jected  to  m ak in g  th e  exchange of stock. 
W h a t ob jections w ere s ta ted ?  A . T hey  thought the 
stock th ey  held  w as the  best investm ent they could 
m ake fo r  the  estate , m uch b e tte r th an  the proposition. 
T h e  stock w as cum ulative, and  it w as adm irably se­
cured.

40  Q . A d m irab ly  secured a t th e  tim e the  proposition 
w as o rig in a lly  subm itted?  A. A m ply secured by the 
te rm s o f  the  con tracts . I t  w as a  first lien upon the 
p ro p e rty , and  in case o f  the dissolution  of the com­
p any  it  w as still to  be ahead  o f all o ther stockholders.

Q. D id  you con sid er and  discuss th e  am ount of the 
cap ita liza tion  as it then  ex isted  ? A. I don t think we 
did. I d o n ’t  rem em ber. W e ju s t  looked at the con­
tra c t  itself.



69

T h o m a s  C . L a z e a r ,  C r o s s
. i o

Q. Did you  consider th a t th e re  h ad n ’t been, any  
dividends paid since A ugust, 1904? A . W e d id n ’t  d is­
cuss any p articu la r fe a tu re s  o f  the  case.

Q . D id you consider th a t th e re  could  have been no 
dividend paid fo r  m any  yea rs  th e re a fte r , fo r  several 
reasons, one because o f  the  claim  th a t the  p ro p e rty  w as 
not equal to the en tire  cap ita liza tion , including  b o th  
stocks, and th e re fo re  th e  d irec to rs  could n o t pay  a  
dividend w ithou t invo lv ing  p ersonal liability , th e re  be­
ing not sufficient su rp lus o r ea rn in g s  fro m  w hich  to  
pay? Did you consider th a t?  A . O h, w e d id n ’t  con­
sider all those details. T h o se  w ere m a tte rs  o f  a rg u ­
ment.

Q. Did you consider the  fac t th a t in  th e  new  p ro p o ­
sition there  w as a paym ent o f  all th e  accum ulated  d iv i­
dends by a  tw en ty  per cent deben tu re  bond?

M r. B igelow : O b jec ted  to  on the  g ro u n d  
th a t it does no t appear th a t an y th in g  w as to  be 
paid on account o f  th e  accum ulated  d iv idends. 30

A. As I said befo re , w e d id n ’t  go in to  a  detailed  
discussion o f all these m a tte rs  w hich you re fe r  to .

By Mr. P am :

Q. Did you consider th a t  a  th ree  p er cent cash  p ay ­
ment was com ing fro m  the F o u n d rie s  in  th e  re ad ­
justm ent and change o f  cap ita liza tion , to g e th e r w ith  
the debenture bond in  cash, w hich  large ly  exceeded the  
even then d im inished value, th e  valu a tio n  o f  th e  *0 
American Steel C astings security , as show n by  y o u r 
inventory?

O bjected to  as im m ateria l.

A. I m ake the  sam e answ er.
Q. In  m aking the ob jections, w as it  s ta ted  o r con­

sidered th a t the dividend on the  p re fe rre d  stock could 
not be expected, in the lig h t o f th e  fac t th a t  th e re
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h ad  been a lread y  m ore th an  fo u r years o f accumula­
tio n  u n p a id ?

M r. B igelow  : O b jec ted  to  on the ground 
th a t it does n o t appear w h a t objections are re­
fe rre d  to  in th e  question.

M r. P a m : I  am  now  re fe rr in g  to  the ob­
jec tio n s s ta ted  by , M r. L azear to  have been 
m ade by  h is co-executors, to  the conversion of 

20 th e  102 shares o f  p re fe rred  stock into the
new  stock.

M r. B igelow : O bjected  to  as im material.

A. T h e  sam e answ er as before.

B y M r. P a m :

Q. W a s  an y th in g  said  abou t subm itting  the  m atter 
to  the  ju d g e  o f  the  O rp h a n s’ C ourt fo r considera­
tio n  and  d irec tion  ?

30 M r. B ig e lo w : O bjected  to  as im material.

A . N o. T h e re  w as such opposition  to  it on the part 
o f  the  execu to rs and  those in terested  in the  estate, that 
w e d id n ’t th in k  it necessary  to  go into' the O rphans’ 
C ourt, and  the O rp h a n s’ C o u rt w as no t competent to 
■grant such perm ission.
• Q. Y ou  d id n ’t  m ake objection  to  it, d id  you, in your 
capacity  as ex ecu to r?  A. I  concurred  in whatever 
they  w an ted , and  th ey  d id n ’t  w an t th is and preferred 

40  to  hold  on to  th e ir  stock.

M r. P a m : I  m ove to  strike th a t answ er out.

Q. P lease answ er m y question. (Q uestion  read.) 
A . I d id n ’t  o b jec t to  it in m y capacity  as executor.

Q . Y ou  d id n ’t m ake any  ob jection  to the  conversion 
o f  th e  162 shares  o f  the  p re fe rre d  stock into' new stock, 
in  y o u r capacity  as  execu to r?  A . I  m ade no formal 
objection .



71

T h o m a s  C . L a z e a r ,  C r o s s

Q. Did you tell them  th a t you w ere  p u ttin g  y o u r 
own stock in and  consen ting  to  th e  conversion  w ith  
reference to  your ow n 71 sh ares?  D id  you tell y o u r' 
co-executors th a t as to  the  71 shares w hich  you  in ­
dividually owned, independen t o f the  102 shares, th a t  
you were assen ting  to  the conversion  and  re ad ju s tm e n t 
and accepting the new  securities and  cash? A. I w as 
assenting to it only as to  m y ow n stock.

Q. But did you tell y o u r co-executors, you w ere do- 
ing that? A. I d o n ’t u n d ers tan d  th a t.

Q. Did you in  y o u r discussion w ith  y o u r co-ex­
ecutors, as to  w hat w as to  be done w ith  th e  102 shares, 
did you tell them  th a t so fa r  as the  71 shares w ere 
concerned, th a t you h ad  assen ted  and  w ere  go ing  to  
assent to the change? A . T h ey  knew  th a t I h ad  as­
sented as to m y own stock, b u t th ey  w o u ld n ’t  give th e ir  
consent as to  the o th er stock.

M r. P a m : I m ove to  strik e  ou t the  las t sen­
tence o f th a t answ er. 30

Q. I call your a tten tio n  to  le tte r o f Ju n e  28 th , 1910, 
and ask you if  you w ro te  th a t le tte r?  A . T h a t  le tte r 
is addressed to  you ?

Q. Yes. A. Y es, sir.
Q. You rem em ber th a t le tte r?  A . I rem em ber th a t.
Q. T hat is your s ig n a tu re?  A . Y es.

L etter m arked  E x h ib it D 43, and  o ffered  in 
evidence by counsel fo r  defen d an t.

Q. Did you or y o u r co-executors, M r. L azear, ever 
discuss between you the  question  o f  su b m ittin g  th e  
m atter to  the O rp h an s’ C o u rt fo r  consid era tio n  an d  
direction? A. W ith  re ference  to  the  102 sh ares?

Q. Yes. A. Noj we d id n ’t. W e  m ade up  o u r 
minds th a t it was useless to  do' so.

Q. As law yers, did you th ree  concur in  the  states 
ment contained in y ou r le tte r th a t th e  C o u rt d id  n o t

40



72

T h o m a s  C . L a z e a r ,  C r o s s

have th e  pow er, the  execu to rs d id n ’t have the power 
to  m ake the exchange, w ith o u t subm itting  the matter 
to  the  O rp h a n s ’ C ourt, as  s ta ted  in  y ou r le tte r o f April 
6 th ?

M r. B igelow : O b jected  to  as incompetent 
and  irre levan t.

A . W h a t I w ro te  here  speaks fo r  itself— “knowing 
the  m a tte r  as they  do, they  doub t th e ir pow er and the 
adv isab ility  o f  m ak in g  th e  exchange contem plated by 
the  p lan  proposed , a t least w ith o u t the approval of the 
O rp h a n s ’ C o u rt.”

T3y M r. P a m :

30

Q. H a v in g  looked a t th is  le tte r and  the expression 
th a t  you  th ree  doub ted  you h ad  th e  pow er, o r either 
o f  you  doub ted  the  pow er to  m ake th is  exchange with­
o u t th e  consent o f  the  O rp h a n s’ C ourt, was that con­
sidered— the question  o f  pow er?

C ounsel fo r  p lain tiff m akes the same objec­
tion .

A. T h e  pow er and  p ro p rie ty ?
Q. W a s  th e  question  o f  pow er considered? A. 

W h a t do you m ean  w as considered ?
Q. In  the  le tte r, M r. L azear, you stated  th a t one of 

•the reasons o r  the  reason  fo r  no t assenting  to this 
p lan  w ith  re fe ren ce  to  the  102 shares, w as the lack 
o f pow er in the  execu to rs to  do so w ithou t subm itting 
the  m a tte r  to  the  O rp h a n s’ C ourt. N ow, was the 
question  considered  am ong  you th ree  as lawyers, as 
to  w h e th e r the execu to rs had  any  such pow er or didn t 
have such pow er?

C ounsel fo r  p la in tiff objected  sam e as before.

A. W e d id n ’t  d iscuss th a t aspect o f the case at all. 
Q. L ook  a t the  le tte r again , o f Ju n e  28th, in which
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you also re fe r to  th e  question  o f  au th o rity , and  fu r ­
ther state, “ felt su re  th a t the  C o u rt h av in g  ju risd ic ­
tion of their estate w ould  n o t p e rm it it to  be done,” 
and state w hat w as said  betw een  yo u  th ree  on th a t  
subject. A. O h, I can ’t tell you w h a t w as said. I  
can’t recall conversations occu rrin g  so long  ago.

Q. Then, a  little w hile ago* you  said  th a t the ques­
tion of subm itting  it  to  the  C o u rt w as n o t discussed.
That is the reason I w an t to  know  w hy  yo u  m ade th is  
statement in the postscrip t, if  it w asn ’t  even discussed?
A. I don’t rem em ber, because w e h ad  m ade up  o u r 
minds th a t the  C o u rt had  no  such pow er, an d  it w ou ld  
be im proper fo r us to  ask  fo r  the  exercise o f it in  
this intsance.

Q. T he C ourt h a d n ’t th e  pow er, o r  the  ex ecu to rs  
hadn’t the pow er? A . M aybe I  shou ld  have said  th e  
executors.

Q. T h a t being so, w hy w as it  th a t you exchanged  
American Steel C astings C om pany stock fo r  A m erican  
Steel F oundry  stock w ith o u t ask ing  th e  C o u rt fo r  ad ­
vice and direction ? A. W e needed no  advice and  d i­
rection from  th e  O rp h a n s’ C o u rt in th is  m a tte r , be­
cause all the parties w ere ag reed  an d  w e d id n ’t  need 
any au thority  to  do w h a t we did.

Q. I call your a tten tio n  to  th e  exp ression  in  th is  
letter foot o f page 3, “ I in tim a ted  in  one o f  m y le t­
ters to  M r. P a tte rso n  th a t in o rd e r to  p rev en t litig a ­
tion, we m ight en te rta in  a  p roposa l fro m  the  com pany 
to buy our s to c k ; th is  suggestion  is now  w ith d raw n . 40  
I am alm ost asham ed th a t I  h in ted  such a  th in g ;  i t  
looks too m uch like a  h o ldup .” W h a t d id  yo u  m ean  
by the last sentence? A . I t  looks to o  m uch like a  
threat to  ex to rt m oney.

Q. W hen did th a t occur to  you, how  long  a f te r  you  
wrote your le tte r o f Ju n e  16th, 1910, d id  th a t  phase 
of it occur to  you? A . I can ’t  rem em ber.
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Q. Y ou  h ad  no  le tte r betw een those tw o  letters from 
th e  A m erican  S teel F o u n d ries , h ad  you, between June 
16th, 1910, and  Ju n e  28 th , 1910? A. I  don’t remem­
ber. •

Q . L ook a t the  le tte r  I h and  you, Ju ly  1st, 1910, 
an d  s ta te  if  th a t is y o u r le tter. A . I would rather 
speak fro m  the  docum ents them selves. T his is July 
is t ,  1910; it is ad d ressed  to  you. I  stick to  tha t still.

20  L e tte r  m ark ed  E x h ib it D 46, and  offered in
evidence by counsel fo r  defendan t.

Q. Ju d g e  O r r  is y o u r son-in-law ? A. Yes, sir.
Q . A n d  Jesse  T . L az ea r is y o u r son? A. Yes.
Q . D id  you a tten d  any  o f the  m eetings o r the ad­

jo u rn e d  m eetings o f  the  A m erican  Steel Foundries 
d u rin g  th e  period  th a t  th is  p lan  fo r  read justm en t and 
change o f  cap ita liza tion  w as u n d er consideration ? A. 
N o, I d o n ’t  th in k  I  a tten d ed  one.

Q . D id  yo u  execute any  p ro x y  o r ask anybody to 
3  a tten d  fo r  y o u ?  A . N o. I  d id n ’t th ink  it was neces- 

. sary . I pu t m y stock in  and  they  accepted it, and 
th e  ex ecu to rs  w o u ld n ’t p u t in  m y w ife ’s stock.

M r. P a m : I  m ove to  strike out from  the 
reco rd , all bu t “ I d id n ’t th ink  it was neces­
sa ry .”

Q*. D id  you have anybody  appear a t any o f the meet­
ings to  o b jec t to  the  proceedings, on behalf o f any- 

40  body? A . I  d id  no t.
Q. D id  you  a t any  tim e p rio r to  the filing of the 

bill in  the  p resen t case, m ake any  objection to  the 
p lan  fo r  the  conversion  and  change o f capitalization 
o f  th e  A m erican  S teel F oun d ries , as w as subm itted in 
its  c ircu la r le tte r o f  J a n u a ry  3, 1908? A. I never
did.

Q . D id  an y  o f  the  executors, so fa r  as you know? 
A . S o  fa r  as. I  know , I d o n ’t  know  th a t they ever 
ap peared  an y  place.
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Q. Did any  o f th e  ex ecu to rs ever m ake any  ob­
jection to the p lan  subm itted  by th e  A m erican  S teel 
Foundries under its  c ircu lar le tte r o f J a n u a ry  3, 1908, 
for the conversion an d  change o f its  cap ita liza tion , 
prior to  the filing o f th e  bill in  th is  case? A. T h ey  
made no objection th a t I know  of. T h a t  is, th ey  
didn’t assert them selves in  any  legal p roceed ings o r 
attend any o f the m eetings to  o b jec t to  it.

Q. Do you know  w h a t the  A m erican  S teel C astings 2 q  

stock cost Alice C. L azear ?

O bjected to  by  p la in tiff’s counsel as im m a­
terial.

A. I do not. I  m igh t have know n  a t one period.

M r. P a m : I  w an t to  o ffer in evidence the  
follow ing ^which th e  w itness testified  w ere re ­
ceived by h im , and  identified, and  ap p earin g  in 
the prin ted  record  in  th e  case o f  A m erican  S teel 
Foundries vs. T h o m as C. L azea r, e t  a l., in  the  30 
C ircuit C ourt o f A ppeals, a t th e  fo llow ing  
p ag es:

P age 99, notice, m ark ed  E x h ib it N o. 2 ( E x ­
hibit D 6 ).

P age 103, c ircu lar, m ark ed  E x h ib it No.' 3 
(E x h ib it D 5 ) .

P age h i , notice, m ark ed  E x h ib it  N o. 4  
(E x h ib it D 9 ).

P age 116, s ta tem en t o f com m ittee, m ark ed  
E xh ib it No. 5, d a ted  M arch  21, 1908 (E x -  ^  
hibit D 1 2 ).

P age 117, rem ark s o f  M r. E . H . G ray , 
m arked E x h ib it N o. 5 1 / 2  (E x h ib it  D 12  con­
tinued ).

Page 128, notice, m ark ed  E x h ib it N o. 6 ( E x ­
hibit D 1 8 ).

P age 130, notice, m ark ed  E x h ib it N o. 7 
(E xh ib it D 2 3 ).
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10 P ag e  131, notice, m arked  E xhib it No. 8
(E x h ib it  D 2 6 ).

P ag e  132, no tice m arked , E xh ib it No. 9 
(E x h ib it

A bove c ircu la r le tte r’s o f A m erican Steel 
F o u n d ries  m ark ed  as  above indicated and of­
fe red  in  evidence by  counsel fo r  defendant.

M r. B igelow : I  ob ject on th e .g ro u n d  that 
th e  copies p resen ted  a re  no t the  best evidence.

M r. P a m : I o ffer in  evidence the documents 
p roduced  by counsel fo r  p laintiff, and ask that 
th ey  be m arked  as E xh ib its  D13, D14, 
being  c ircu la rs  d a ted  M ar. 25, A pril 3 and 
A p ril 20, 1908.

M r. B ig e lo w : I  w ould  ask th a t these papers 
w hich  I have produced  a t the request o f Mr. 
P am , be m ark ed  fo r  identification as follows. 
I do  n o t o ffer them  in  evidence a t th is time.

E x h ib it C41, le tte r, A m erican Steel Foun­
d ries  to  T hos. C. L azear, dated  June 18, 1910.

E x h ib it C 42, le tte r fro m  M ax  P am  to Thos. 
C. L azear, d a ted  Ju n e  4, 1910.

E x h ib it C44, le tte r fro m  A m erican Steel 
F o u n d ries  to- T hos. C. L azear, dated June 28, 
1910.

E x h ib it C45, letter from  M ax Pam to Thos. 
C. Lazear, dated June 30, 1910.

E xhib it C3 7 , letter from  American Steel 
F oundries to Thos. C. Lazear, dated Nov. 25* 
1908.

4 0  E x h ib it C39, le tte r fro m  A m erican Steel
F o u n d ries  to  T hos. C. L azear, dated June 11, 

I9 IO .
E x h ib it C55, le tte r fro m  M ax  Pam  to Thos. 

C. L azear, d a ted  M arch  21, 1912.
E xhib it C 50 , letter from  Miss Morley to 

Thos. C. Lazear, dated September 24 , I9 10-
E xhib it 49, letter from  Miss Morley, secre­

tary , to Thos. C. Lazear, dated September 14 , 
1910.
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R E -D I R E C T  E X A M I N A T I O N  b y  M r . B ig e lo w :

Q. M r. P am  has asked you w h e th e r you  dem anded  
dividends on the 102 shares o f  stock p r io r  to  the p ay ­
ment of the d iv idend on th e  new  o r com m on stock, in  
the spring o f 1910. H a d  th e  com pany  questioned  the 
validity o f the 102 shares o f  stock a t an y  tim e p rio r  to  
that ?

M r. P a m : I  ob ject to  th a t a s  im m ate ria l and  20 
incom petent, and  no t the best evidence o f  the 
fact, and  also  a  conclusion.

A. No.

By Mr. B igelow :

Q. H ad the com pany co m m unicated  to  you  b e fo re  
that time any objection  to  the  v a lid ity  o f  th is  s tock?

Sam e objection.

A. I am  p re tty  sure  it h ad  no t. 3°
Q. These letters yvhich counsel fo r  the  d e fen d an t 

has introduced, w ritten  by you  to  M r. P a tte rso n  o r 
Mr. Pam, and dated  in  Ju n e , 1910, w ere all w ritten , 
were they not, a f te r  the  d e fau lt in d iv idends on the 
102 shares o f p re fe rred  stock and  a f te r  th e  paym ent 
of dividends on the com m on stock?

M r. P a m : W h a t do you m ean  by  “ com m on 
stock” ?

M r. B ig e lo w : T h e  n ew ^or com m on. ^
M r. P a m : T h e  new  stock, do  you m ean  ? 

T here was an  old issue o f  com m on stock, desig ­
nated as com m on stock, b u t the  new  issue is no t 
called com m on stock.

M r. B igelojw: I w ill let the  question  rem ain  
as it is.

M r. P a m : O b jected  to  as incom peten t and  
im m aterial.
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A. T h ey  w ere.

B y M r. B igelow :

Q. T h ese  102 shares w ere a  p a r t o f the estate of 
A lice L azear, in  y o u r hands, w ere they  no t?  A. Oh, 
yes, they  w ere p a r t  o f h e r estate.

Q. Y ou  w ere asked  a t som e length  about conversa­
tio n s w ith  y o u r co-executors, M r. Jesse Lazear and 
Ju d g e  O rr . I  th in k  you  s ta ted  th a t M r. Jesse Lazear20 an d  Ju d g e  O rr , as  execu to rs, never consented to the 
conversion  o f th e  102 shares. Is  th a t correct? A. 
T h a t  is correct.

R E - C R O S S  E X A M I N A T I O N  b y  M r . P a m :

Q. Y o u  u nderstood , d id n ’t you, from  the plan of 
th e  A m erican  S teel F o u n d ries  read justm en t and 
change in  the  cap ita liza tion , th a t the  com pany was to 
have, a f te r  th a t p lan  w en t in to  effect, only one stock, 

3°  on ly  one k in d  o f  stock? A . Y es, I  understood that.
Q . I  call y o u r a tten tio n  to  the le tte r received by 

you u n d e r da te  o f Ju n e  15, 1908, and  produced by your 
counsel, an d  call y o u r a tten tio n  to  the  follow ing: The 
com m ittee begs to  advise th a t a t the stockholders ad­
jo u rn e d  special m eeting  held  th is  day, the plan ,was ap­
p ro v ed  and  declared  effective by about g o  per cent of 
all th e  o u ts tan d in g  stock .” Y ou  knew , didn t you, 
th a t th a t m ean t—  A. I  only knew  from  th is infor- 

40  m ation . I  h ad  n o  personal know ledge o f the m atter 

a t all.
Q . B u t th a t advised  you th a t the plan by which the 

on ly  stock th a t w as to  rem ain  ou tstand ing  o r tha t the 
com pany  w as to  have th e re a fte r , w as the  one stock?

O bjec ted  to  by  p la in tiff’s counsel as incom­

peten t.

A . T h e re  w as to  be bu t one stock.
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Q. One class o f stock? A . O ne class o f stock.
Q. W hen you answ ered , th e re fo re , in  rep ly  to  M r. 

Bigelow’s question, th a t th e  com pany h ad  never ques­
tioned the valid ity  o f th e  102 shares  o f th e  p re fe rre d  
stock, had you taken  in to  consid era tio n  the  fac t th a t 
the company had  as a  m a tte r  o f fact, notified  you by  
that letter o f Ju n e  15th and  by th e  proceedings th em ­
selves, th a t all the stock o f the  A m erican  S teel F o u n ­
dries there to fo re  o u ts tan d in g  h ad  been canceled an d  ^  
only one issue o f stock o u ts tan d in g  th e re a f te r?  A. I  
don’t understand y our question.

Q. In  answ ering  M r. Bigelqjw’s question , you  sta ted  
that the com pany h ad  never questioned  the  valid ity  o f 
the 102 shares o f stock, p r io r  to  Ju n e , 1910. A.
That I said was m y recollection.

Q. Now, hav ing  b e fo re  you the  le tte r o f Ju n e  15,
1908, received by you, it appears, does i t  no t, th a t 
the company stated  th a t the  p lan  by  w hich  all th e  tw o 
stocks, p re ferred  and  com m on, o f w hich  th e  102 
shares was a p a rt o f th e  p re fe rre d  stock, no  lo n g er 
were regarded o u ts tan d in g  by  th e  com pany, b u t it 
had only the one stock o u ts tan d in g  w hich  it  u n d e r­
took to  au thorize by these p roceed ings? A. W ell, 
this speaks fo r  itself.

Q. A nd is to  the  effect th a t I have  ju s t  s ta ted ?  A. 
Indeed, I  can’t  u n d erstan d  you.

Q. T h a t letter, M r. L azear, advised  you  th a t  the  
plan of the com pany fo r  th e  re tire m en t o f  th e  p re ­
ferred stock, o f ..which you held  102 shares, an d  th e  4 °  
common stock, had  been effected an d  a  new  issue o f 
one class issued in  lieu th e re o f, besides deben tu res 
in cash, did it no t?

M r. B igelow : O b jec ted  to . T h e  le tte r 
speaks fo r itself.

A. Y es; th a t is all I  can  base m y an sw er on, th is  
letter itself.
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B y M r. P a m :

Q. T h a t le tte r notified  you th a t th a t plan had been 
ca rried  out, d id n ’t  i t?  A. “ T h e  plan  was approved 
and  declared  effective by abou t 90  per cent o f all the 
o u ts tan d in g  s tock .” T h a t  speaks fo r  itself.

Q . W h a t I have re fe ren ce  to  is th i s : you stated in 
y o u r an sw er to  M r. B igelow  th a t the  com pany in no 
w ay  h ad  questioned  the  valid ity  o f  your preferred 

2 0  stock, o f  the  102 shares o f  p re fe rred  stock, prior to 
Ju n e , 1910? A. Y ou  th in k  th is  le tte r implies differ­
en tly  ?

Q . Q u ite  so. A . L e t th a t le tte r speak fo r itself.
Q . Y ou  d id  n o t consider th a t le tte r w hen you made 

th e  an sw er to  M r. B igelow ’s question? A. I hadn’t 
th is  le tte r  in view .

Q. N qw , w ith  re ference  to  the 10 2  shares you an­
sw ered  M r. B igelow , s ta tin g  th a t it w as a p art of the 
esta te  o f  A lice C. L azear. T h a t is no t exactly cor- 

3°  rect, is it?  A. T h e  10 2  shares?
Q. Y es. A . W h y , o f  course, it is a p art of her 

estate. W e  held  them  as executors.
Q. Is n ’t  it a  fac t th a t those  102 shares of stock 

w ere n o t in  the  esta te  o f A lice C  L azear and was not 
a  p a r t  o f  the  p ro p e rty  o f Alice C. L azear at the time 
o f h e r d ea th ?  A. T h ey  w ere no t in existence at the 
tim e o f  h e r  death .

Q. A nd  th e re fo re , they  only cam e into existence 
so fa r  as you and  y o u r co-executors o r anybody else 
is concerned, a f te r  A lice C. L azear died? A. Yes, 
so fa r  as  these stocks a re  concerned.

Q . A t the  tim e  o f h e r  d ea th  h e r estate consisted, 
n o t o f  any  A m erican  S teel F o u n d ries  stock, but of 
A m erican  S teel C astings C om pany stock? A. Yes.

Q. W h ich  w ere converted  b y  you a f te r  her death 
in to  these  102 shares o f F o u n d ry  stock? A. T hat is 
correct.
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By Mr. B igelow :

Q. W hen you said th a t you  u n d ersto o d  th is  p lan  o f 
the company w ould resu lt in  th e ir  being  only one k ind  
of stock, did you m ean  by  y o u r an sw er th a t you u n ­
derstood th a t these proceed ings w ould  jwipe o u t and  
cancel the 102 shares o f stock w ith o u t y o u r consent?
A. I certainly d idn ’t  u n d e rs ta n d  any  such th ing . I  
considered those 102 shares still rem ained .

T H O M A S  C. L A Z E A R . 20 
Sworn and subscribed in  m y presence 
* this 1st day o f A pril, 1915.

Lucy D orsey lam s,
N o tary  Public.

Before H is  H o n o r V ice C hance llo r S tevens.

Messrs. Y oung & Bigelow , and  M r. B lax te r  (o f  the  ^  

Pittsburgh b a r ) ,  fo r th e  com plainants.
Messrs. L indabury , D epue & F au lk s  an d  M r. M ax  

Pam (o f the N ew  Y o rk  b a r )  fo r  the  d efendan t.
T ranscrip t o f sh o rth an d  re p o rt o f the  ev id en ce- 

given upon the tr ia l o f th e  above-sta ted  cause, on 
Thursday, A pril 15th, 1915, a t C hancery  C ham bers, 
Newark, N. J.

Mr. B igelow : N ow , if  y o u r h o n o r please, a  deposi­
tion was taken  in P ittsb u rg h .

The C o u r t: Y es, I  have g lanced o ver the  deposition , 4 °  
and I have read the correspondence, so I  suppose it 
will not be necessary to  do  an y th in g  m ore  th a n  o ffer 
the deposition in  evidence, un less th e re  is som e ob­
jection to  it.

Mr. P a m : T here  a re  a  num ber o f fo rm a l ob jections 
that are no t very  im portan t, and  I  am  n o t g o ing  to  
take the C ourt’s tim e in  th a t connection . B u t the  o f ­
fer of the stock certificates by  the  com plainan t we ob-
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j ect to  on  th e  g ro u n d  th a t they  are  no t admissible as 
a  basis o f  ac tion  un til it is show n th a t they are prop­
erly  o u ts tan d in g , in  the  ligh t o f th e  pleadings in the 
case, an d  th e re fo re , b e fo re  they  can be considered by 
th e  C o u rt as  a substan tive  basis o r righ t o f action 
here, th e  o th e r p ro o f  m u st first be supplied.

T h e  C o u r t : I t  w ill go in  subject to  your objection.
M r. B igelow : T h e re  a re  several objections by me 

m en tioned  in the  deposition . W e felt th a t a large part 
o f  th e  in q u iry  o f M r. P am  w as im m aterial in this case. 
N ow , I  do  n o t w an t to  w aive any  objection to the 
m a te r ia lity  o f th a t testim ony  w hich I objected to.

T h e  C o u r t : Y o u r ob jection  is no ted  on the record 
m ade a t th e  tim e?

M r. B ig e lo w : Yes.
T h e  C o u rt:  W ell, the  deposition  can go in in that 

w ay, th a t  any  ob jec tion  by  e ither side noted in the 
deposition  can be reg ard ed  as being now made and 
w ill be considered  w hen the  case comes to be con­
sidered , and  if  the  evidence is incom petent it will not 
be considered.

M r. A sh m e a d : I f  the C o u rt please, there  were some 
ob jec tions m ade by M r. B igelow  as to  certain  copies 
o f  no tices th a t w ere show n to  M r. Lazear, and the 
copies used w ere  copies th a t had  already  been intro­
duced in  evidence in  th e  P ennsy lvan ia  case; the issue 
w as th e  p aym en t o f  these d iv idends in an  action at 
l?yw, and  M r. B igelow  objected  upon th e  ground that 
th a t  w as n o t a  p ro p er fo rm  o f p roo f, o r tha t they 
w ere  n o t sufficiently identified. N ow , o f course in that 

4 °  respect it seem s to  m e th a t we should have your 
H o n o r ’s ru ling , so th a t  we m igh t supplem ent that if 
tho se  ex h ib its  a re  n o t a lread y  in evidence.

T h e  C o u rt:  D o  you  insist upon th a t objection.
M r. B ig e lo w : W e d id  n o t have any  chance at that 

tim e  to  com pare th e  copy, w hich w as offered, with 
th e  o rig in a l notices, in fact w e could no t find the orig­
inal notices, i f  th e re  w ere such notices ever sent to  the 
co m p la in an ts ; bu t kwe are  satisfied now  th a t the copies
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offered are  copies o f notices w hich w ere sen t ou t by 
the defendan t; I do n o t know  w h e th e r all o f  them  
ever reached the com plainan ts o r n o t;  and  o f course 
we also do not w an t to  ad m it th a t these notices are  
evidence o f any  m a tte r  s ta ted  in  them .

The C ourt: O h, n o ; th ey  a re  evidence o f no tice o f 
those m atters, bu t they  a re  no t evidence o f the  m a t­
ters themselves.

Mr. B igelow : W e will adm it them .
The C o u r t: A re you  satisfied w ith  th a t adm ission  ?
Mr. A shm ead: Y es. 20
Mr. P a m : I f  th e  C o u rt pleads, the  testim ony  

of the com plainant, T h o m as C. L azear, in  m y ju d g ­
ment sufficiently proves th e  receip t o f the  notices by 
him, and unless counsel offers evidence to  th e  con­
trary  we will accept) th a t, sub jec t to ! an y  fu r th e r  
proof we desire to  m ake as to  m ailing . I  w an t it  u n ­
derstood though th a t we claim  th a t p ro o f h as  been 
made of the receipt o f these v a rio u s  no tices by  s u f­
ficient identification on th e  p a r t  o f th e  com plainant, 
whose testim ony w as taken  in  th e  deposition . - • >

The C ourt: W ell, w h a t do  you say  to  th a t?
Mr. B igelow : I  suppose th a t is a m a tte r  fo r  a rg u ­

ment, w hether they have proved  th e ir  case o r  n o t ; I  do 
not recall the depositions.

The C o u rt: T h e  question  is w h e th e r th ey  shall pu t 
in fu rther p roof on th a t m a tte r, w h e th e r you requ ire  
further form al proof.

Mr. B igek\w : I  should th in k  it w ould  be a  v ery  
short m atter to  prove th e  m ailin g  o f th ese  notices, 
perhaps take five m inutes! 4 9

The C ourt: W ell, w hat do  you say  abo u t it?
. Mr. B igelow : W e will adm it th a t no tices w ere 

m ailed.'
Mr. P am : T hen, o f course, we s tan d  on  th e  p ro o f 

of the com plainant as to  th e  receip t o f  them .
The C o u rt: I f  the  notices w ere m ailed  th a t is  p r im a  

facie  proof th a t they  w ere received.
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I(  ̂ M r. P a m : Yes. N ow , y o u r H o n o r the question is 
w h e th e r the  C o u rt w an ts to  read  a t th is time these 
v a rio u s  n o tices; th ey  w ere offered  a t the tim e of the 
tak in g  o f  the  deposition , on cross-exam ination ; your 
H o n o r h as  read  the  deposition  bu t has not read the 
exhib its, I  do  n o t kncyw as  y o u r H o n o r has read all 
th e  exh ib its  o ffered  on cross-exam ination , a number 
o f  exh ib its  o f  th e  d efendan t.

T h e  C o u r t : I  have read  th is  bundle o f papers, 
w hich con ta in s  the correspondence on both sides. 

:20 M r. B ig e lo w : T h a t  does no t contain  the notices 
th a t  a re  in  th e  p rin ted  book.

M r. P a m : D oes it co n ta in  all the  o ther correspond­
ence ?

M r. B ig e lo w : I  am  no t s u re ; it contains all I had, 
copies o f all.

M r. A sh m e a d : P e rh a p s  w e w ould save tim e if we 
h an d ed  y o u r H o n o r th is  book and  you could glance 
th ro u g h  it, o r  w ould  you ra th e r  have them  read ?

T h e  C o u r t:  I s  it ag reed  th a t th a t book shall go 
in  evidence?

M r. P a m : T h ey  a re  th e  ones offered  in evidence 
and  identified  by the  w itness a t the time.

M r. B igelow : N o t th e  w hole book, your Honor.
M r. A shm ead  : N o, ju s t  these.
T h e  C o u rt:  G ive a  reference  to  the  pages.
M r. B ig e lo w : T hose  a re  the notices to  jwhich Mr. 

P a m  re fe rre d  a few  m inu tes ago, and  which we admit 
a re  co rrec t copies.

T h e  C o u rt:  L e t the notes state the page to  which 
4 °  you m ake special re fe ren ce  in th a t book.

M r. B ig e lo w : P ag e  60  o f  the deposition refers to 
th e  pages in  th e  p rin ted  book.

M r. P a m : I  begin  a t page 99 o f the  prin ted  record 
in  th e  case o f T h e  A m erican  Steel Foundries, plain- 
tiff-in -e rro r , vs. T h o m as  C. L azear and  Jesse T. Laz- 
ea r, E x ec u to rs  o f  th e  will o f  A lice C. Lazear, de­
ceased, D e fen d an ts-in -e rro r , filed in  the  U nited  States 
C ircu it C o u rt o f A ppeals fo r  th e  T h ird  Circuit, and
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read first, beg inning  a t page 99, E x h ib it D 6, M arch  ^  
I *  1915, m arked  by th e  C om m issioner, w hich is a  n o ­
tice of the special m eeting  o f F e b ru a ry  8 th , 1909, as 
authorized by the  B o ard  o f D ire c to rs  a t a  m eeting  on 
January 3rd, 1908.

The next is E x h ib it D 5, ap p earin g  on page 103 o f 
that book, and m arked  by  th e  com m issioner u n d e r 
date of M arch 17, 1915, being  the  c ircu lar w hich is 
sent to the stockholders o f th e  A m erican  S teel F o u n ­
dries by a special com m ittee com posed o f  E lb e rt H .
Gary, Charles M iller, E d w a rd  F . G oltra , G eorge B. 2Q 

Leighton, E d w ard  S h earson  an d  R ich ard  H . S,w art- 
out, dated Jan u a ry  3, 1908.

The next is E x h ib it D 9, ap p earin g  on  page  111 o f 
this book, and m arked  by the  C om m issioner u n d e r 
date of M arch 17, 1915, being an o th e r c ircu la r no tice 
to the stockholders by th e  sam e com m ittee, d a ted  F eb ­
ruary 15, 1908;

Exhibit D12, appearing  on page 116 o f th e  sam e 
book, being notice to  the  stockholders, d a ted  M arch  
21, 1908, by the sam e com m ittee, and  m ark ed  by the  
Commissioner u n d er d a te  o f  M arch  17, 1 9 1 5 *

The next is E x h ib it D 12 continued , ap p earin g  on 
page 117 of the sam e book, re m a rk s  o f M r. E . H .
Gary, chairm an o f th e  Special C om m ittee, w hich 
were incorporated in th e  no tice o f M arch  21, 1908.

Exhibit D18, ap pearing  on  page 128 o f th e  sam e 
record, being a notice to  the  stockho lders by  the  sam e 
committee, and identified by  th e  com m issioner u n d er 
date of M arch 17, 1915.

Exhibit D23 appearing  on  page 130, be ing  a no- 4 °  
tice to the stockholders, u n d er d a te  o f M ay  11, 1908, 
by the same com m ittee, and  also m ark ed  by th e  com ­
missioner.

Exhibit D26, appearing  on page 131 o f  th e  sam e 
book, by the same com m ittee, being  a  n o tice  d a ted  
June 6, 1908, to  the stockholders o f  th e  com pany, 
marked by the com m issioner u n d er d a te  o f  M arch

■  1 7 , 1 9 1 5 -
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IQ A lso notice  ap p earin g  on page 132 o f the same book, 
E x h ib it D 3 ^  being  notice d ated  Ju n e  12, 1908, by the 
sam e com m ittee  to  th e  stockholders, identified and 
m ark ed  by th e  C om m issioner u nder date  of M arch 17, 
I9I5-

W o u ld  y o u r H o n o r like to  have these read now in 
connection  w ith  the  deposition  the  C ourt has already 
read.

T h e  C o u r t : I  do n o t th in k  it is w orth  while to  read 
them , they  can be re fe rre d  to  in  the argum ent.

20 M r. P a m : T h e re  w as offered  in the taking of 
depositions, on  th e  cross-exam ination , a  copy of the 
w ill o f  A lice C. L azear, and  I desire to  call the at­
ten tio n  o f  th e  C o u rt in  th a t connection to  the two 
first p a rag ra p h s, w hich I th in k  cover the point I make. 
“ F irs t. I  give, devise an d  bequeath  to  m y husband 
T h o m as C. L a z a e r”— he is one o f the complainants, 
y o u r H o n o r, in  th is  case, and  /was the sam e person who 
deposited  seventy-one shares o f the same stock, as 
show n by  th e  deposition . “ I give, devise and be- 
q u ea th  to  m y husband , T h o m as C. Lazear, all my 
estate , real, personal and  m ixed  fo r  and  during the 
te rm  o f h is n a tu ra l life. Second. I authorize and 
em pow er m y  E x ec u to rs  h e re in a fte r  nam ed to  lease 
and  sell an y  and  all o f m y real estate a t their discre­
tio n  as to  th e  tim e, m an n er and  te rm s and to  execute 
good  an d  sufficient deeds o f conveyance to the pur­
ch asers  th e reo f. A lso to  m ake sale o f  and change 
m y investm en ts fro m  tim e to  tim e as they  m ay deem 
p roper. A n d  in  th e  event o f a  sale o r sales of any 

40  o f  m y  rea l estate , securities o r investm ents o f what­
ever k ind , I au th o rize  them  to  use the proceeds there­
o f fo r  th e  im provem en t o f m y o th er real estate or the 
p u rchase  o f  o th e r p ro p e rty  o r investm ent in good se­
curities. Such o th e r p ro p e rty  o r securities to be for 
th e  use o f  m y said  husband  d u rin g  his natu ra l life.”

A lso  th e  ap p ra isem en t w hich w as offered, showing 
these tw o  item s: F o rty -e ig h t shares o f  the capital 
stock o f th e  A m erican  S teel C astings Company, Sixty
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dollars per share, com m on stock, $£ ,880 , an d  the  
twenty-seven shares o f  p re fe rre d  stock, $100 per 
share, $2,700. T he evidence show s th a t th e  one h u n ­
dred and jKvo shares w ere to  be in exchange o f these 
two issues of the A m erican  S teel C astings stock, th e  
one hundred and  tw o  shares w hich  the  execu to rs  now  
claim under.

Mr. B igelow : W e objected  a t the  tim e th a t  inv en ­
tory was offered on th e  g ro u n d  th a t it w as im m ateria l.
I would like to  know  on w h a t th eo ry  M r. P a m  b rin g s 
in that evidence. I t  seems to  m e th is  is a  con trac t, if  
made at all, m ade w ith  these ex ecu to rs  them selves, and  
what property M rs. L azea r m ay have le f t  w ould  be en ­
tirely out of the case; I  do  n o t see w h a t it h as to  do 
with it, any m ore th an  w h a t p ro p e rty  I m ay  have p e r­
sonally.

The C o u rt: T h e  ru le in  th is  C o u rt is  th a t  if  the  evi­
dence is of a doubtfu l ch a rac te r— if  th e re  is a fa ir  
doubt as to  its  adm issibility , to  ad m it it  in  th e  first in- 
stance, and to  consider it o r  no t consider it  a f te rw a rd s  
as it may tu rn  ou t to' be legal o r illegal. I  th in k  th is  
can go in subject to  y o u r objection .

JE S S E  T. L A Z E A R , sw orn.

D ire c t-e x a m in a tio n  b y  M r . B ig e lo w :

Q. A re you one o f the  Com plainants in  th is  case? 40 
A. Yes.

Q. And are you one o f th e  execu to rs  o f  th e  estate  
of Alice C. L azear, deceased? A . Y es,

Q. You are the son, I believe, o f M r. T h o m as  C. 
Lazear, your co-com plainant? A . Y es.

Q. H ave you ever sold o r tra n s fe r re d  th e  one h u n ­
dred and two shares o f stock w hich  a re  the  sub jec t o f 
this suit? A. No.
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M r. P a m : O b jec ted  to  as  im m aterial and in­
com petent.

T h e  C o u rt:  W ell, the  presum ption is that 
i f  th e  title  s tan d s  in  the  nam e o f  the executors 
it rem a in s  th e re  un til som ething is shown to 
the  co n tra ry . I t  seem s to  m e th a t the evidence 
is u n n ecessary ; I  do no t th ink  it can do any 
h a rm  * it is  m ere ly  s ta tin g  an  adm itted  fact.

M r. B ig e lo w : Y o u r H o n o r, in the defend­
a n t’s an sw er th ey  said they  had  no  knowledge 
a s  to  w h e th e r the com plainan ts still held this 
stock, an d  le ft th em  to  m ake such proof there­
o f  as th ey  deem ed advisable.

T h e  C o u r t:  W ell, if  you show title, to  the 
stock  it is fo r  them  to' produce p roof that the 
title  h as been tra n s fe rre d , bu t you may ask 
th e  question  if  you w an t to.

Q . ( Q uestio n  re a d .) A . I have not.
3 0  Q- 1 show  you tw o  certificates w hich have been 

m ark ed  E x h ib its  C i and  C2, respectively, M arch 17, 
1915, in itia l “ L . B. I . ,” and  ask you i f  those are the 
certificates fo r  th a t stock? A. T hey  are.

T h e  C o u r t : T h e y  have, a lready  gone into evi­
dence.

M r. B igelow : Yes.

Q. Y o u  an d  y o u r co-executors are  still the holders 
o f  th e  stock?

4 0  * ;
M r. P a m : Sam e objection.

A . Y es.
Q. D id  you  in  1908 o r  th ereabou ts have any corre­

spondence y o u rse lf  w ith  the com pany, the American 
S teel F o u n d rie s?  A . I  never did.

Q . D id  you  personally  ta lk  to  any  o f the  officers of 
the  com pany abou t th a t tim e? A. D id  not:
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Q. Did you consent to  th e  conversion  o f  th is  stock 
into common stock and  o th e r securities?

M r. P a m : T h a t  is  ob jec ted  to  as being  ¡in­
com petent and  as  a  conclusion, and  one o f  th e  
things the C o u rt has to  decide.

T he C o u rt: I  th in k  th a t evidence is com pe­
tent, w hether he consented  o r  not.

Q. (Q uestion  re ad .)  A . I d id no t, I  declined to.

M r. P a m : I  m ove to  s trik e  ou t all a f te r  “ I 
did n o t” as being  irresponsive.

By the C ourt :

Q. T he declination  I p resum e w as in  w ritin g ?  A .
No, I never had  any  com m unication  w ith  th em  a t all.

By the C ourt :

Q. T hen  you did  no t decline. Y o u  m u st have de­
clined either in  w ords o r in  w ritin g . N ow  if  you; h ad  
no com m unication w ith  them  a t all w h y  you  could no t 
have declined.

M r. B igelow : Y o u r 'H onor, M r. P a m  exam ­
ined the o th er M r. L az ea r a t len g th  on conver­
sations o f the execu to rs am ong  them selves, and  
I suppose th a t is  w h a t th e  w itn ess  is re fe rr in g  
to here.

T he C o u rt: W ell, a s  f a r  a s  th is  w itness 
went, he says th a t he declined to  ag ree  to  the  
conversion.

C R O S S - E X A M I N A T I O N  b y  M r . P a m :

Q. W ho are y ou r co-executors, M r. L a z e a r?  A.
Of Alice C. L azear’s w ill?

Q- Yes. A. T hom as C. L azear, an d  I  believe
harles P. O rr  w as one o f th e  o rig in a l execu to rs  o f  

the will, and m yself.
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R E - D I R E C T  E X A M I N A T I O N  b y  M r . B ig e lo w :

Q. J u s t one o th e r question . D id  the company, be­
fo re  the  sp rin g  o f  1910, ever com m unicate to  you any 
ob jection  to  the  v a lid ity  o f  th is  stock, o r intim ate that 
th e  stock h ad  been cancelled, o r w as no longer out­
s tan d in g  ?

M r. P a m : I  ob ject to  that.
20  T h e  C o u rt:  W ell, the  w itness has said that

he h ad  no personal com m unication  w ith any of 
th e  officers o f the  com pany. N ow  he may say 
w h e th e r he received any  com m unication from 
them  o f  th a t ch arac te r. I f  he says th a t he did, 
w hy  th en  you  w ill p roduce the le tte r; if he 
says h e  d id  n o t receive any  com m unication of 
th a t ch a rac te r th a t  ends it.

Q . (Q u e s tio n  re a d .)

T h e  C o u rt:  T h a t calls fo r the contents of 
th e  paper ; I  u n d ers tan d  th a t it is perhaps ob­
jec tionab le  in  th a t fo rm , bu t you can ask the 
w itness w h e th e r he ever received any com­
m un ica tio n  fro m  the  com pany on th is subject, 
an d  then  the  com m unication  will speak for it­
self.

Q . D id  you ever receive, p rio r to the  spring o f 1910, 
an y  com m unication  fro m  the com pany relative to  the 

4 0  cancellation  o f th is  stock, o r its valid ity  o r invalidity?

M r. P a m : O b jec ted  to  as im m aterial and 
incom peten t ; it calls fo r  the contents o f a  docu­
m ent.

T h e  C o u rt: I  w ill allow  th a t question; it 
calls fo r  yes o r no.

A . I  d id  not.

M r. B igelow  : W e rest.
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T he C o u rt: W ell, you o ffer n o th in g  con- 
tained in  th a t p rin ted  book?

M r. B igelow : N o.
M r. P a m : I  am  n o t a t all fa m ilia r  w ith  the  

practice in  th is  C ourt, bu t th e re  is one p o in t 
th a t appears to  m e p e rh ap s o u g h t to  be m ade 
at th is tim e, and  b e fo re  the  conclusion o f  the 
hearing, and  th a t is  th a t the  action  lacks one 
of the necessary p a rtie s  to  th e  action , and  th a t 
is C harles P . O rr , w ho is an  execu to r o f the  
estate of A lice C. L azear, and  is n o t a  com plain- 
ant, and I u n d ers tan d  th a t  no ac tion  can be 
brought in equity  unless all th e  p a rtie s  in  in te r­
est are parties, to  the-action .

T he C o u rt: D o yo u  m ake th a t ob jec tion  in  
your answ er?

M r. A shm ead : N o, w e d id  n o t know  it a t 
th a t time.

T he C o u rt: W ell, it is ra th e r  la te  to  ra ise  
new issues.

M r. P a m : O f course w e m ig h t have 
amended betw een the  tak in g  o f  the  depositions ^ 
and now, bu t th e  fac t w as b ro u g h t o u t on  th e  
taking of the depositions, an d  i f  an  am endm ent 
is necessary fo r  th a t  purpose  I  ask  leave to  
am end the answ er in  th a t p a rticu la r.

T he C o u rt: T h e  ob jection  is technical.
M r. P a m : I  beg to  d iffe r w ith  th e  C ourt.
T he C o u rt: W ell, it is w ith in  th e  d iscre­

tion o f the C ourt w h e th e r to  allow  an  am en d ­
m ent at th is  tim e. N ow , as fa r  a s  I  can  see the  40 
objection is purely  technical, an d  it  is n o t such 
an objection as o u g h t to  be allow ed n o w ; if  
you had taken  it a t th e  r ig h t tim e w hy  it w ould  
have been differen t, bu t I th in k  now  it is ra th e r  
too late.

M r. P a m : T h e  fac ts  canno t be changed  
w hether the p leadings a re  am ended  o r  n o t ; the  
three m en a re  executors.
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T h e  C o u r t : I  do no t th ink  th a t it is an objec­
tio n  th a t the  C o u rt ough t to  allow  a t this time. 
I  will have  to  deny  the application.

M r. P a m : T h en  the  earlier motion, your 
H o n o r, to  d ism iss fo r  w an t o f proper parties 
is also denied  I tak e  it.

T h e  C o u r t : W ell, you  have not taken the 
ob jec tion  in  y o u r answ er?

M r. P a m : N o.
T h e  C o u r t : T h en  it is no t in issue here.

F L O Y D  E . P A T T E R S O N , sw orn.

D ir e c t- e x a m in a t io n  b y  M r . P a m  '.

Q . W h e re  do  you  reside? A. Chicago, Illinois.
Q. W h a t re la tio n  hav e  you to  the A m erican Steel 

F o u n d rie s?  A . I am  the  secretary  and treasurer of 
th e  com pany.

Q . H o w  long  have you been h av ing  th a t relation to 
th a t  com pany? A. S ince 1902?

Q. H a v e  you  here  w ith  you the record of the pro­
ceedings o f  d irec to rs  and  stockholders o f the Ameri­
can S teel F o u n d rie s  in  1908? A . I have.

Q. R e la tin g  to  th e  red u c tio n  o f stock? A. I have.
Q . W ill you  p lease produce them ?

T h e  C b u r t : A re  they  no t all to  be found in 
^  th a t  p rin ted  book ?

M r. P a m : N o, y o u r H o n o r, no t the original 
reso lu tions.
T h e  C o u rt:  W ell, copies o f them ?

M r. P a m : Yes.
T h e  C o u r t : T h en  will you not agree tha t the 

copies shall be re fe rre d  to ?
M r. B igelow : I  w ould like an  opportunity 

to  look them  over fo r  a  couple o f minutes.

10

20
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Could you tu rn  to  som e o th e r sub jec t w hile w e 
look over the  o rig in a ls  ?

T he C o u r t : W ell, you  have read  the  p rin ted  
book.

M r. B igelow : Y es, b u t I have n o t read  th e  
originals.

T he C o u r t : D o you  w an t to  see w h e th e r the  
prin ted  book is a co rrec t tra n sc rip t ?

M r. B igelow : Y es.
T he C o u rt: W ell, you w ill have an  oppor­

tun ity  now  o f looking  a t th e  o rig in a l m inu tes 
'an d  com paring them . N ow  you m ay  re fe r , th e  
same w ay as  you d id  befo re , to  th e  pages o f 
th a t book.

Q. H ave you there , M r. P a tte rso n , th e  reco rd , o rig ­
inal record o f the p roceedings o f  th e  d irec to rs ’ m eet­
ings o f the A m erican  S teel F o u n d rie s  re la tin g  to  the 
subject-m atter? A. I  have.

Q. U nder w hat da te  is the  first reco rd  th a t  you  have 30 
before you? A. N ovem ber 7 th , 1907.

Q. T he m eeting o f  the  B o ard  o f D irec to rs.

T he C o u rt: A nd  you  find a copy o f the  
original m inutes on page w h a t?

A. Page 47 o f  the p rin ted  book.
Q. Does th a t set fo r th  the  p roceed ings o f  th a t  m eet­

ing, tha t record ? A. I t  does.

M r. P a m : W e offer th a t in  evidence, i f  the  40 
C ourt please.

Mr. B igelow : N o  objection .
M arked E x h ib it D i .

A. N ovem ber 8, 1907, page 48 o f  the  p rin ted  record .

By the C o u rt:

Q. Is a copy o f?  A . Is  a  copy o f  th e  m in u tes  o f  
the Board o f D irec to rs’ m eeting  o f  th e  A m erican  S teel 
Foundries, held N ovem ber 8, 1907.
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By th e  O o u r t :

Q. F o u n d  on  page w h a t?  A. F ound  on page 366 
o f  th e  m inu te  book.

M r. P a m : I  offer th a t in  evidence.
M ark ed  E x h ib it D2.

A . T h e  n e x t is D ecem ber 6 th , found  on page 370 
of th e  m inu tes o f  the d irec to rs ’ m eeting  o f  the Ameri- 

2 0  can  S teel F o u n d ries , and  a copy o f it found on page 48 
o f  th e  p rin ted  book.

M r. P a m : I  o ffer th a t in evidence.
M ark ed  E x h ib it D 2 1 /2 .

Q . T h e  n e x t?  A. M in u tes  o f the d irec to rs’ meet­
in g  o f  A m erican  S teel F oun d ries , Jan u a ry  3, 1908, 
fo u n d  on page  375 o f  the m inu te  book, and copied on 
page 50 o f  th e  p rin ted  record .

M r. P a m : I  o ffer th a t in evidence.
3°  M ark ed  E x h ib it D4.

Q. T h e  n e x t?  A. M inutes o f  th e  d irectors’ meet­
in g  F e b ru a ry  8, 1908, found  on page 384 o f the min­
u te  book, copied on page 55 o f  the  p rin ted  record.

M r. P a m : I o ffer th a t in evidence.
M ark ed  E x h ib it D8.

Q . . T h e  n e x t ? A. M inu tes o f  the d irec to rs’ meet­
in g  on M arch  14, 1908, fo u n d  on page 388 o f the min- 

4 °  u tes  book, copied on pages 55 and  56 o f  the printed 
record .

M r. P a m : I  o ffer th a t in evidence.
M ark ed  E x h ib it D u .

Q. A n d  th e  n e x t?  A. M inutes o f  the directors' 
m eeting  o f  A p ril 18, 1908, found  on page 394 of the 
m in u te  book, an d  copied on  page 56 o f the printed 
record .
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M r. P a m : I o ffer th a t in evidence.
M arked  E x h ib it D 17.

Q. The n ex t?  A . M inu tes o f  the  d irec to rs ’ m eet­
ing of M ay 7, 1908, fo u n d  on  page 398 o f  th e  m in u te  
book. T his says h e r e : p rin ted  copy o f reso lu tio n s an ­
nexed hereto.

By Mr. B igelow :

Q. W here does it  say th a t here , o r a re  th ey  a t-  20 
tached really to  th is  ? A. A ttach ed  to  th a t. C opied in 
part on page 56 o f th e  p rin ted  record .

M r. P a m : I  o ffer th a t  in evidence.
M arked E x h ib it D 22.

Q. T he n ex t?  A. M in u tes  o f  th e  d irec to rs ’ m eet­
ing on June  4, 1908, fo u n d  on page  406  o f  th e  book, 
and copied on page 56 o f  th e  p rin ted  record .

M r. P a m : I o ffer th a t  in  evidence.
M arked  E x h ib it D 25. 3 °

Q. A nd the n ex t?  A. O n  Ju n e  12th th e  m inu tes 
record an ad jou rnm en t to  Ju n e  24th . T h e  a d jo u rn e d  
meeting held on Ju n e  2 4 th  is fo u n d  on  pag e  409 of the  
minute book, and copied on  page 56 o f  the  reco rd  book.

Q. The p rin ted  record  app ears  to  be inaccu ra te  in  
what respect? A. T h a t the  d a te  is Ju n e  12th  in stead  
of June 24th.

M r. P a m : I offer th a t  in  evidence.
M arked E x h ib it D 31.

Q. Now the n ex t?  A. M in u tes  o f  Ju n e  30,
1908, found on  page 412 o f  the  m in u te  book, and  
copied on page 231 o f th e  p rin ted  record .

M r. P a m : I offer th a t in  evidence.
M arked E x h ib it D33.
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Q. T h a t  concludes the  m inu tes o f the meetings of 
th e  d irec to rs  ? A. Y es.

Q . H a v e  you a  reco rd  o f  the stockholders’ proceed­
ings in  the  sam e connection? A. Yes, sir.

Q . P lease  p roduce them . A . Yes.
Q . W ill you please look a t page 87 o f the printed 

book, and  s ta te  i f  the  notice th ere  p rin ted  was the first 
no tice  sen t to  th e  stockholders o f the special meeting 
to  be held  a t the  tim e th ere in  stated , the 8 th day o f Feb­
ru a ry , 1908? I sim ply w an t to1 m ake the connection, 
an d  th en  d raw  a tten tio n  to  th e  m inute  in the stock­
h o ld e rs’ reco rd ?  A. I t  was.

Q . N ow , have  you  the  m inutes o f  the stockholders’ 
m eetings, beg inn ing  w ith  th a t date, on the subject? 
A . Y es, sir.

Q. W ill you please produce them ? A. Yes.

M r. P a m : I w an t to  offer—-it has not been 
fo rm ally  offered— th a t notice appearing on 

30  page 87 o f  the  paper book.
M ark ed  E x h ib it D6.
M r. P a m : T o g e th e r w ith  the  circular letter 

to  th e  stockho lders da ted  Ja n u a ry  3, 1908, and 
ap p earin g  on  pages 90  to  98.

M ark ed  E x h ib it D5.

Q. P lease  proceed in  the sam e m anner w ith refer­
ence to  th e  m eetings o f  th e  stockholders, th a t you did 
w ith  re fe ren ce  to  the  m eetings o f  the d irectors?

^  M r. B igelow : I  w an t to  ask a  question be­
fo re  th a t  is  offered. I suppose you are going 
to  o ffer those m inutes, a re  you not ?

M r. P a m : Yes.

B y M r. B igelow :

Q. D oes it appear w h e th e r any  o f  the stockholders 
w ere  p resen t a t th a t stockho lders’ m eeting ? A. I t  does 
n o t in  term s.
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By Mr. B igelow :

Q. Does it appear w h e th e r any  o f th e  m em bers o f 
the voting com m ittee w ere p resen t?

M r. P a m : I  o b jec t to  th is  in q u iry  as im m a­
terial.

T he C o u r t : L e t th e  question  be asked,

A. Yes, sir, it does.

T he C o u rt:  I  p resum e th e  paper w ill speak 20 
for i ts e lf ; he is m ere ly  asked  as to  w h a t th e  
contents o f th e  paper is.

M r. B ig e lo w : Y o u r H o n o r, the  difficulty 
about th a t is  only p a r t  o f  th e  m inu tes o f  the  
m eetings have been in tro d u ced  so fa r , an d  th e  
p art in  th e  p rin ted  book is ju s t  a  sh o rt p a ra ­
graph. I  w an t it to  ap p ear th a t  by  th e  m in ­
utes as a  w hole th e re  is n o th in g  to  show  th a t  
any stockholders a ttended , o r  any  o f  th e  m em ­
bers of th is  v o tin g  com m ittee  a ttended . ^

T he C o u rt: Y o u  a re  en titled  to  hav e  the 
whole p rin ted  if  you like.

M r. P a m : I  offer it  all in  evidence.
T he C o u r t : T h e  w hole m in u te  is offered , n o t 

an ex trac t o f th e  m inu te  b u t th e  w hole m inu te , 
and as a  m a tte r  o f  convenience an d  fo r  th e  
purpose o f sav ing  expense and  labo r only tho se  
parts  o f the  m inu te  a re  p rin ted  w hich  seem  to  
be relevant to> the  situa tion , bu t e ith er side— th e  40 
m inute itself hav ing  been o ffered— is en titled  
to  use such p a r ts  o f  th a t m in u te  as he th in k s  
fit.

M r. P a m : T h a t  is  sa tisfac to ry . ,
T he C o u r t : N ow  you m ay  read  in to  th e  rec­

ord anyth ing  th a t  you  desire , o r if  y o u  desire  to  
show th a t no  m ention  is m ade o f  a ce rta in  fa c t 
then you can read  the  w hole m in u te  in to  th e
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reco rd  fo r  the  purpose o f  show ing th a t no men­
tio n  is m ade o f  th a t fact.

M r. B igelow : W o u ld n ’t  it be agreeable to 
th e  C ourt, an d  perh ap s to  M r. Pam , if I just 
m ade the  sh o rt s ta tem en t th a t it appears there 
is no  m en tion  in  any  o f these m inutes of any 
stockho lders a ttend ing .

T h e  C o u rt:  W ell, th a t w as not objected to, 
b u t y o u r n ex t question  was.

M r. B ig e lo w : I t  appears M r. E. H . Gary 
w as presen t.

T h e  C o u r t : Y ou  m ay read  the  whole o f that 
clause in to  th e  record.

M r. B igelow : “ O n  m otion  regularly  made 
an d  seconded, M r. E . H . G ary w as elected 
ch a irm an  o f  the  m eeting, and  being present 
th ereu p o n  assum ed the duties and thereafter 
p resid ed .”

30  By M r. B igelow :

Q. I s  th a t th e  only reference, M r. P atterson , to  the 
presence o f  a  m em ber o f  the vo ting  com m ittee?

M r. P a m : I  do  n o t know  w hat the particu­
la r purpose  o f  the  inqu iry  is.

T h e  C o u rt: W ell, perhaps it would be bet­
te r, as  th e  m inu te  is very  sho rt any way, to 
read  it  in to  th e  r e c o rd ; there  can be no objec­
tio n  to  th a t.

4 °  M r. P a m : T h en  I will continue m y examina­
tion , M r. B igelow , and  w hen it comes to  your 
tim e to  cross-exam ine I  have no  objection to 
y o u r do ing  so, w ith  any  objection I desire to 
m ake.

T h e  C o u rt:  C ounsel seem to be at variance 
w ith  re fe ren ce  to  th e  in ference  to  be drawn 
fro m  th e  p rin ted  m inute. N ow  th a t being so,
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the prin ted  m inu te  itse lf h ad  b e tte r ap p ear on 
the s ten o g rap h er’s notes. I f  yo u  can ag ree  
upon the co rrec t in ference  th a t is  one th in g ; 
if you cannot th en  let the  w hole th in g  go  upon  
the notes, and  you can each arg u e  accordingly .

M r. P a m : I  have  no  ob jec tion  to  h av in g  th e  
whole m inute  go in.

T he C o u rt: W ell, ju s t  read  it.

A. “A m erican Steel F o u n d ries . S tockho lders 20 
special m eeting F eb ru a ry  8, 1908. A  special m eeting  
of the stockholders o f  the  A m erican  S teel F o u n d rie s  
was held at No. 15 E x ch an g e  P lace, Je rse y  C ity, N ew  
Jersey, on Satu rday , F e b ru a ry  8, 1908, a t  12 o clock 
noon, pursuant to  no tice given. In  the  absence o f  th e  
chairman of the b o ard  an d  the  p resid en t o f  th e  com ­
pany, the m eeting w as called to  o rd e r by M r. M ax  
Pam. O n m otion reg u la rly  m ade and  seconded M r.
E. H. Gary w as elected cha irm an  o f th e  m eeting , and  
being present thereupon  assum ed th e  d u ties  and  th e re - 3 °  
after presided. O n m otion  reg u la rly  m ade an d  sec­
onded F . E. P a tte rso n  w as elected sec re ta ry  o f th e  
meeting. T he cha irm an  th ereu p o n  m ade a  sta tem en t 
regarding the purposes fo r w hich  th e  m eeting  w as 
called and m atters  p e rta in in g  th e re to , a f te r  w hich , on 
motion regularly  m ade and  seconded, it  w as duly  re ­
solved tha t the m eeting  a d jo u rn  to  m eet ag a in  a t the  
same place, on S a tu rd ay , M arch  14, 1908, a t 12 
o’clock noon. F . E . P a tte rso n , sec re ta ry .”

Q. You were asked by M r. B igelow  w h e th e r th e  rec­
ord discloses any stockholders being  p resen t a t th a t  
meeting. D o you know  o r n o t w he the r, fro m  th e  rec­
ords of the com pany, th e  th re e  persons nam ed  a t th a t 
meeting were no t stockholders o f  th e  com pany  a t th a t 
time, namely, Judge G ary , y o u rse lf  an d  M r. P a m ?  A. 
They were.
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Q. P ro ceed  w ith  the  n ex t?  A. M inutes of the 
sto ck h o ld ers’ special m eeting , M arch  14, 1908, re­
fe rre d  to  on  page 57 o f  th e  p rin ted  record.

O ffered  in evidence and  m arked Exhibits D7 
an d  D i q

• M r. P a m : I  o ffer the o rig inal minutes as 
well.

T h e  C o u r t : W ell, it m erely records an ad- 
20  jo u rn m en t. Y ou need no t read  it.

M r. P a m : Y es, and  th e  persons present. 
M r. B igelow : A s I understand  it, your 

H o n o r, M r. P am  m akes a  point o f estoppel that 
these  com plainan ts d id  no t appear at any of 
th e  m eetings.

M r. P a m : I  m ake no p o in t; you make the 
p o in t and  I  am  sim ply covering  it, tha t is all.

M r. B igelow : W ell, I  understood  your an­
sw er m ade the  po in t, and  I th ink  fo r that rea- 

3 °  son it o u g h t to  ap p ear in the record  tha t there
is n o th in g  to  show  th a t any  o th er stockholders 
app eared  and  th a t any  action  w as taken at those 
m eetings. I  am  so rry  to  delay the proceedings, 
b u t if  M r. P am  will no t adm it it on the record, 
th a t these m inu tes do  no t show  that, why—

M r. P a m : I  am  no t go ing  to  interpolate or 
p u t in ferences in to  th e  record.

T h e  C o u r t : I f  you  a re  go ing  to  m ake any 
p o in t o f  the  fac t th a t th e  executors were not

40
p resen t a t the  s tockho lders’ m eetings, then I 
th in k  M r. B igelow  is en titled  to1 have the min­
u tes read  in to  th e  record.

M r. P a m : I t  is p roved  by M r. L azear that 
he w as n o t there . I  am  w illing  to  adm it that 
none o f  them  w ere th e re  a t any  o f the  meetings 
o f  th e  stockholders.

M r. B igelow : Y ou  are  ready  to  adm it that 
none o f  w hom ?
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M r. P a m : N one o f the  th ree  execu to rs w ere 
at any o f  the  m eetings o f th e  stockholders.

M r. B igelow : I f  you w ill go  fu r th e r  and  a d ­
m it no  stockholders w ere presen t.

M r. P a m : N o, I w o n ’t do an y th in g  o f  the  
kind.

T he C o u r t : W ell, you do  n o t seem  to  agree, 
so let the m inutes be read  and  go in to  th e  
record. 20

A. “A m erican Steel F o u n d ries . S tockho lders’ 
special m eeting M arch  14, 1908. A n  a d jo u rn e d  
special m eeting o f the  stockho lders o f  th e  A m erican  
Steel Foundries w as held a t N o. 15 E x ch an g e  P lace,
Jersey City, N ew  Jersey , on S a tu rd ay , M arch  14,
1908, at 12 o’clock noon, p u rsu a n t to  ad jo u rn m en t.
The m eeting came duly  toi o rder. T h e  cha irm an  o f 
the meeting, M r. E . H . G ary , p resid ing , an d  th e  secre­
tary, F. E. P a tte rso n , record ing . O n  m otion  re g u ­
larly m ade and seconded it  w as du ly  reso lved  th a t  30 
the m eeting ad jo u rn  to  m eet aga in  a t th e  sam e place, 
on Saturday, A pril 18, 1908, a t 12 o’clock noon. F .
E. Patterson, S ecre tary .”

M r. P am  : I  offer th a t in  evidence.
M arked E x h ib it D u .
T he C o u rt: A  m em o ran d u m  o f th a t  is 

found on page 57 o f  th e  p rin ted  record .

A. Then on the n ex t page I  find, u n d e r da te  o f 
April 18, 1908, a  m inute  o f an  ad jo u rn m e n t, in  sub- 4 °  
stantially the same language as the  m inu te  th a t  h as ju s t  
been read.

Q. T u rn  to the n ex t?  A. T h a t  is th e  sam e th in g , 
that statem ent is tru e  o f th e  m eeting  o f  M ay  7, 1908, 
except th a t the chairm an th e re  sta ted  is M r. P am  in ­
stead of M r. Gary.

Q. Now, go on. A. O n  the n ex t page th e re  is a n o ­
tice of a sim ilar ad jo u rn m en t, the only  d ifference be-
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in g  th a t M r. H a rr iso n  w as elected chairm an. On the 
n ex t page I find a m inu te  o f the stockholders’ meet­
ing  u n d er da te  o f  Ju n e  12, 1908, w hich is copied on 
page  57 and  subsequent, o f the  p rin ted  book.

M r. P a m : I  o ffer those in .evidence.
M ark ed  E x h ib its  D 16, D 2I,^I>27 and D28.

A. I  th ink , M r. P am , th a t the stockholders’ meet­
in g  on  Ju n e  12th is the last one m entioned in this 

20  book.
Q . Y es, I  th in k  it is. N ow , look on page 133 of 

the  paper book. A . Y es, sir.
Q . A n d  s ta te  if  th a t contains a copy o f the certifi­

cate o f  change in and  reduction  o f capital stock, and 
am endm en t to  the  am ended  certificate o f American 
S teel F o u n d rie s  on Ju n e  29, 1908. H ave you got a 
certified copy o f  th a t certificate o f change in and re­
duction  o f  cap ita l?  A . Y es, sir.

20  T h e  C o u r t : A ny  objection  to  offering the
p rin ted  reco rd ?

M r. B ig e lo w : I f  the  certified copy is here 
I  p re fe r  to  have the  certified copy offered in 
p re fe ren ce  to  the p rin ted  record. I  suppose it 
is  co rrec t, b u t I  d o  no t know  anyth ing  about it. 
M r. A shm ead  suggests th e  prin ted  copy go in 
sub ject to  co rrec tion  by com parison. T hat is 
en tire ly  ag reeab le  to  me.

O ffered  in  evidence and  m arked Exhibit

40  d 32.

Q . T h e  con ten ts o f th a t certified copy appear in 
th e  p rin ted  book on  pages 133 to  227 inclusive? A. 
I  believe it does, sir, to1 the  best o f m y knowledge and 
belief it does.

M r. B igelow : W e have no objection to that.



103

F lo y d  E . P a t te r s o n , D ir e c t
J i o

Q. I call your a tten tio n  to  the  notice o f the  sam e 
committee appearing  on page 228 o f  the  book  o f stock­
holders, and ask you w hen th a t w as sent, w ith  re fe r ­
ence to the filing o f the certificate o f change ju s t  o f ­
fered? Shown th ere  on Ju ly  n t h ,  is it n o t?  A .
It is dated Ju ly  n t h ,  yes, sir. I  could  no t say posi­
tively the day th a t th a t w as m ailed  to  stockholders 
and holders o f deposit certificates, bu t it w as on  o r 
about that date. 20

Q. W ell, it w as w ith in  a  day  o r tw o  o f  th a t d a te?
A. Yes, sir.

By the C o u rt:

Q. You sent it?  A. Y es, sir.

M r. P a m : I  will’ o ffer th a t  and  w ill have 
it m arked fro m  pages 228 to  230  inclusive.

M arked E x h ib it D34.

Q. I call your a tten tio n  to  le tte rs  w ritte n  by  you  
under date o f O ctober 7, 1908, an d  N ovem ber 25, 3°
1908, to  T hom as C. L azear, and  be in g  C o m p la in an t’s 
Exhibit C36, offered on the  ta k in g  o f th e  deposition , 
and Exhibit C37, also on th e  ta k in g  o f  the  deposi­
tion. Did you receive an  an sw er to  e ither o f  those 
letters from  M r. L azea r?  A . I  th in k  not, I  ha,ve no 
memory of ever reeiv ing  any  reply.

Q. W hen fo r the first tim e a f te r  A p ril 6, 1908, d id  
you receive any fu r th e r  com m unication  fro m  T h o m as 
C. Lazear or any o f th e  com plainan ts in  th e  case, the  
executors? A. I  cannot say. O n  Ju n e  27, 1910, I  
received a le tter from  M r. T h o m as C. L azear, d a ted  
June 25, 1910. .

Ql I show you le tte r Ju n e  16, 1910; see if  th a t  is 
the first letter you received fro m  h im  since th a t  ea rlie r 
date? A. On Ju n e  17, 1910, I  received  a le tte r  from,
Mr. Thom as C. L azear, d a ted  Ju n e  16, 1910.
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Q. So fa r  as you  know  is th a t  th e  first tim e you. 
h ea rd  fro m  M r. L azea r since A pril, 1908. D id  you 
receive an y  com m unication  fro m  him  w ith  reference 
to  the  one h u n d red  and  tw o  shares, o r  an y th in g  else? 
A . I have  no  m em ory  o f  receiv ing  an y th in g  earlier 
th an  those.

M r. P a m : L e tte r  o f Ju n e  16th  re fe rred  to 
by w itness being  D e fe n d a n t’s E x h ib it D40, of- 

20 fe red  on th e  tak in g  o f  th e  deposition  of
T h o m as C. L azear.

I t  appears th a t the  le tte r  o f Ju n e  25 th  has not 
been offered , so I  will re ad  it a t th is  tim e. On 
th e  le tte rh ead  o f  L az ea r & B a x te r :

“ Ju n e  25, 1910.
M r. F . E . P a tte rso n ,

T reas , A m erican  S teel F o u n d ries ,
30  C hicago, 111.

D e a r S i r :

Y ou  h av e  n o t given m e the  in fo rm a tio n  I requested 
you  to  give me. in answ er to  questions contained  in my 
le tte r o f  the 16th inst. 1st. W h a t w as th e  aggregate  
am o u n t o f  .the o u ts ta n d in g  p r e f e r r e d  stock in your 
com pany a t th e  tim e the  second d iv idend  w as declared 
on the  u n p re fe rred  stock? 2nd. W h a t w as th e  to tal 
am o u n t o f the  d iv idends recen tly  declared  on the un- 

4®' p re fe rre d  stock? T h a t  in fo rm a tio n  I  am  entitled  to' 
and  you a re  th e  p ro p e r officer to  give it. Y ou do' in­
ju s tice  to  y o u rse lf  a s  well as m e in w ith h o ld in g  it.

M r. P am  inv ites co rrespondence w ith  him. in  this 
m a tte r, b u t I  m u st have the  in fo rm a tio n  I  have re ­
quested  o f  you and  w hich  he as counsel w ould  prob­
ably  be unab le  to  give.

Y o u rs  tru ly ,
T H O M A S  C. L A Z E A R .”
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Q . M r. P a tte rso n , w hen  fo r  th e  first tim e a f te r  th e  
proceedings you  have ju s t  testified to  w as any  d iv i­
dend action taken  by the  A m erican  S teel F o u n d ries?
Have you got y o u r reco rd  ? A . Y es, I w ill have to  
look th a t up.

M r. P am  : W h ile  M r. P a tte rso n  is looking  
a t th a t I  w ould  like to  call y o u r  H o n o r’s a t ­
ten tion  to  an  exh ib it offered  on th e  deposition , 
w hich is an  an sw er to  th e  last le tte r o f M r. 20 
L azear, w ritten  by  m e as the  g enera l counsel 
fo r  the com pany :

“U pon m y re tu rn  here  th is  w eek I find tw o  le tte rs  
w ritten by you to  M r. P a tte rso n  o f th e  A m erican  S teel 
Foundries, one d a ted  Ju n e  4, th e  o th e r da ted  Ju n e  
18th. M r. P a tte rso n  also1 sends m e copies o f his 
replies there to . 30

T he m atte r, a s  m en tioned  in  y o u r le tte r, it seem s 
to me cannot be sa tis fac to rily  discussed by co rresp o n d ­
ence, and  I should  be g lad  o f an  o p p o rtu n ity  to  ta lk  
the m a tte r over w ith  you. A re  y o u  likely to  b e  h e re  
in the n ea r fu tu re , and  if  so, canno t w e a r ra n g e  fo r 
an in terview  on the  su b jec t?”

A n d  then  M r. P a tte rso n  answ ered  to  th a t  4  
le tte r say ing  th a t th e  m a tte r  h ad  been re fe rre d  
to' th e  general counsel, M r. M ax  P am . I  do  
no t w an t th e  C o u rt to  get the  im pression  th a t 
the le tte rs  w ere n o t answ ered .

M r. B igelow : T h e  le tte r th a t w as first read  
is E x h ib it C42 and  d a ted  Ju n e  24, 1910.

A. A pril 28, 1910, th e  B o ard  o f  D ire c to rs  declared  
a dividend o f one an d  o n e-q u arte r per cent.
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Q. C an you re fe r  to  how  m uch th a t w as, how  much 
w as th a t d iv idend? A . In  do llars two' hundred  fou r­
teen  th o u san d  eigh t h undred .

Q . A n d  on w h a t stock? A . O n  the  capital stock 
o f th is  com pany.

Q . O f w h a t stock? A. $17,184,000.
Q. O f w h a t k ind  o f stock? A . C om m on stock.
Q .  W a s  any  d iv idend  declared  a t th a t tim e on what 

w as know n as  p re fe rre d  stock o u ts tan d in g  p rio r to  
Ju n e  12, 1908 ? A. T h e re  w as not.

Q . A t th a t tim e o r a t  any  o th e r tim e?  A . T here 
w as not.

Q . W ill you give the  d iv idend  dec la ra tions and pay­
m ents since th a t tim e up  to  th e  p resen t tim e? A. 
T h e  d iv idend  declared  A p ril 28, 1910, w as payable 
M ay  14, 1910. O n  Ju n e  27, 1910, the B oard  of 
D irec to rs  declared  a d iv idend  o f  one and  one-quarter 
per cent payable A u g u st 15, 1910.

Q . H o w  m uch w as th a t in  am o u n t?  A . $214,800. 
^ Q . P roceed . A. O ctober 24, 1910, the  B oard  of 

D irec to rs  declared  a d iv idend  o f one and  one-quarter 
per cent payable N ovem ber 15, 1910.

Q. A m o u n tin g  to  how  m uch ? A . $214,800. Jan u ­
a ry  11, 1911, the  B o ard  o f  D irec to rs  declared  a divi­
dend o f one and  o n e-q u arte r per cent payable Feb­
ru a ry  15, 1911, am o u n tin g  to  $214,800. A pril 12, 
1911, the  B o ard  o f D irec to rs  declared  a d ividend o f 
one and  o n e-q u arte r per cent payable M ay 15, 1911, 

40  am o u n tin g  to  $214,800. T h a t  is as fa r  as the rec­
o rd s  I  have here  go on th e  m a tte r  o f  dividends,

Q. W h e re  a re  the  balance o f the  reco rds?  A. In  
C hicago.

Q. C an  you ascerta in  and  let us have the  dates and 
th e  am ounts, subsequent to  those you have already 
given us, up to  th e  p resen t tim e ? A . I  th in k  I can 
get them  by th is  a f te rn o o n .
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Q. I w ish yo u  w ould  do so, please. S ubsequent 
to June 29, 1908, please s ta te  w hat w as done w ith  
reference to  th e  exchange o f the  ou ts tan d in g , the  old  
p re ferred  and  com m on stocks o f  the  A m erican  Steel 
Foundries o u ts ta n d in g  p rio r  to  Ju n e  12, 1908?

M r. B igelow : I object, un less the question  
m eans w h a t the w itness did, o r w h a t w as done 
in his presence.

T h e  C o u r t : H e  m ay  s ta te  any  fac t o f  w hich 20 
he is personally  cognizant.

Q. (Q u estio n  re a d .)  A. S ubsequent to  Ju n e  12,
1908, and  I believe u n d e r da te  o f  Ju ly  n t h ,  w hich 
would b rin g  it subsequent to  the  date  you re fe r  to , 
a circu lar w as sen t to  ho lders o f the old p re fe rre d  
and com m on stock.

Q. T h a t is the  one th a t has been o ffered  in  ev i­
dence? A. Y es, s i r ;  te llin g  them, th a t th e  p lan  h ad  
been adopted, and  th a t the  o ld  stocks could be ex ­
changed fo r  the  cash  an d  new  securities to  w hich it ^ 
was entitled  u n d e r th a t plan.

Q. W ill you p lease answ er the  question  I  asked  
you, as to  w h a t w as done w ith  re fe ren ce  to  th e  ex ­
change o f  the  old p re fe rre d  and  old com m on stocks? 
W ere th ey  su rren d ered  fo r  exchange?  I f  so, th ro u g h  
whom ? A. I  d o n ’t  th in k  I get th a t.

Q. W ell, subsequent to  Ju n e  2 9 th  w ere the  old p re ­
ferred  and  com m on stocks ex ch an g ed ; i f  so, fo r  w h a t?
A. M ost o f them  w ere  exchanged  fo r  th e  new  stock o f  40 
the com pany.

Q. W ere  th e  old stocks su rren d ered , cancelled an d  
re tired? A. Y es, s ir ;  th ey  w ere.

Q. H o w  m uch, up to  the  p resen t tim e, o f  th e  old 
p re ferred  stock an d  th e  old com m on stock have th u s 
been su rren d ered  and  cancelled? A . O f the  old com ­
m on stock 157,056 shares and  8 / io th s  have been su r­
rendered and  exchanged  fo r  the  new  stock.
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By the  C o u r t :

Q . O u t o f a  to ta l o f?  A. O u t o f a to ta l o f 158,- 
092.8. O f th e  p re fe rre d  171,271 sh a res  have been 
su rren d ered  and  exchanged  ou t o f 171,840.

Q 1. W a s  th a t substan tia lly  th e  cond ition  a t the  time 
th e  bill o f  com plain t w as filed in  th is  case, M arch, 
1914? A . T h e re  h as  been  som e exchange since tha t 
tim e, I canno t say  how  m uch.

20  Q. D id  the  com pany p u rsu a n t to  and  subsequent to  
th e  am endm ent filed Ju n e  29, 1908, issue its  new  single 
stock? A . I t  did.

Q. H o w  m uch? A . $17,184,000.
Q . O u t o f  a  to ta l o f  the  sam e am o u n t?  A . The 

sam e am ount.
Q. A n d  w h a t o th e r securities w ere issued a t the 

sam e tim e o r in  th e  sam e connection  ? A . D ebentures, 
fo u r per cent deben tu res to  th e  am oun t o f  $3,436,800.

Q . A n d  how  m uch cash w as paid  by the  company,
30  p u rsu a n t to  the  p lan, since Ju n e  29, 1908? A . A bout 

$515,000, I d o n ’t  rem em ber w h e th e r th a t w as the ex­
act figure.

Q . O n  Ju n e  29, 1908, w ere  the  old p re fe rre d  stock 
an d  com m on stock o f  the  A m erican  S teel F oundries 
listed  on  the  N ew  Y o rk  S tock E x ch an g e?  A. I th ink 
th ey  w ere, sir.

Q. W e re  th ey  subsequen tly  rem oved fro m  the list 
o f  th a t E x ch an g e?  A. Y es, sir.

40  M r. B igelow : I  ob ject, y o u r H o n o r, on the
g ro u n d  th a t  it is im m ateria l. A s  I understand , 
the  N ew  Y o rk  S tock E x ch an g e  is a  vo lun tary  
m em bersh ip  o rg an iza tio n , and  w hether they 
buy  and  sell th is  p a r tic u la r issue w ould  seem 
to  be im m ate ria l, an d  also beyond th e  control 
o f th e  com plainan t o r d e fen d an t in  th is: suit.

T h e  C o u rt:  I  do n o t know  w h a t the  object 
is.
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M r. P am  : I w an t to  show  th a t the  new  stock 
is listed  in th e  dealings o f  th a t  E x ch a n g e ; it 
is on the  question  o f  e s to p p e l; p ro o f th a t rig h ts  
o f th ird  p a rtie s  have in tervened .

T h e  C o u r t : W h a t do  you w an t to  prove ?
M r. P a m : I  w an t to  prove th a t the  old 

stocks w ent off the list o f  th e  N ew  Y o rk  S tock 
E x change and  the  new  $17 ,184 ,000  o f  stock 
issued by the A m erican  S teel F o u n d rie s  in  pu r-• 1 20
suance o f th is  p lan  w as listed  on the S tock  
E xchange, and  show  the  dealings th ere in  an d  
tra n s fe rs  th ereo f.

T h e  C o u r t : I  do' no t th in k  it m akes any  d if ­
ference, so f a r  as the  issue involved is con­
cerned. I n  the  second place, I  do n o t sup ­
pose th is  w itness is com peten t to  speak abou t 
the d ea lings o f  the S tock  E xchange.

M r. P a m : H e  w as the  sec re ta ry  w ho  a p ­
peared  b e fo re  the S tock  E x ch an g e  and  m ade 
th e  app lica tion  fo r  lis tin g  them , so I th in k  h e  3d 
is com petent.

T h e  C o u r t : H e  can te s tify  to  th a t, if  you 
th in k  it is m ateria l, th a t he appeared  befo re  
them  and  asked them  to  list th is  new  stock.

Q. W ill you please sta te , M r.. P a tte rso n , w h e th e r 
application w as m ade by  the  A m erican  S teel F o u n d ries  
to list the  171,840' sh a res  o f  new  stock issued by th a t 
company, p u rsu a n t to  the  plan  show n in th is  case? A. 
T here was. 4 °

Q. D id you  ap p ear fo r  th e  com pany on th a t  a p ­
plication b efo re  the  Ne.w Y o rk  S tock  E x ch an g e?  A.
I th ink not, sir.

Q. D id you m ake applica tion  as tre a su re r  o r secre­
tary  o f the com pany? A . I  th in k  I  signed  it.

Q. In  pursuance  o f  th a t applica tion  w ere they  
listed? A. T h e y  w ere.
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Q. H av e  they  been d ea lt in?

T h e  C o u rt: O h, no. T h is  w itness cannot 
te s tify  a s  to  w h a t h as  been do ing  in the  Stock 
E x c h a n g e ; he w as n o t there , and  how  can he 
tell.

Q. A re  you  fam iliar, M r. P a tte rso n , w ith  the rec­
o rds o r  p roceedings o f the  N ew  Y o rk  S tock  Exchange 
a s  they  ap pear in  the  public p re ss?  A . Y es, to  a cer­
ta in  ex ten t.

Q . Since the  lis tin g  o f th is  new  stock upon the 
N ew  Y o rk  S tock  E x ch an g e  has th a t stock appeared 
am ong  the  tran sa c tio n s  on  the  N ew  Y o rk  Stock E x ­
change in  the  public p ress?

M r. B igelow : I  object.
T h e  C o u r t : T h e  question  is merely 

w h e th e r he has seen any  S tock  E x change trans­
actions in the new spapers. I f  you th ink it 

30  w ill am oun t to' any th ing .

A. I have.

M r. P a m : Is  it necessary  to  prove what 
th e  N ew  Y o rk  S tock E xch an g e  is, o r  will the 
C o u rt take no tice o f  th e  fact.

T h e  C o u rt:  W ell, I  tak e  it  th a t you can 
show  by the  T ra n s fe r  A g en t th a t th is stock has 
been ex tensively  b o u g h t and  so ld ; th a t would 
be the  evidence w hich the com pany could give, 

4  bu t as  fo r  w h a t th is  w itness saw  in th e  news­
paper, it seem s to  m e th a t  th a t is no t evidence; 
he is no t a  m em ber o f  the  E xch an g e  and  had 
no' connection  w ith  the  E xchange, and  he is 
n o t even the  T ra n s fe r  A g en t o f the company.

M r. P a m : W ell, I  w ould  like to  know 
w h e th e r the  C o u rt w ill tak e  no tice o f the char­
ac te r and  func tion  o f  the  N ew  Y o rk  E xchange 
o r  w h e th e r you requ ire  p ro o f.
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T h e  C o u r t : I do  n o t suppose the  C o u rt can 
take  ju d ic ia l notice o f th a t.

Q. H av e  you go t the  tra n s fe r  records o f the  com ­
pany here? A. T h ey  a re  h e re ; yes, sir.

Q. H ave you m ade an  exam in a tio n  o f the  tra n s fe rs  
of the stock issued  by th is  com pany since Ju n e  29,
1912, u n d er the  p lan  in evidence since th a t d a te?  A .
Yes, sir.

Q. Can you sta te  the  num ber o f shares tra n s fe r re d  20 
since th a t d a te?  A . A cco rd in g  to  th e  T ra n s fe r  
A gent’s rep o rt sen t to  us.

M r. P a m : M r. B igelow , if  you w an t to  in ­
q u ire  w h a t the  w itness has b e fo re  h im  y o u  m ay  
do so, b u t I ob ject to  y o u r looking  over h is 
shoulder.

M r. B igelow : I ob ject to  the  w itness te llin g  
w hat the  T ra n s fe r  A g en t has to ld  h im  o r re ­
p o rted  to- him .

T h e  C o u r t:  D o you w an t to  cross-exam ine 3°  
on his know ledge? Y ou  have a  r ig h t to  d o  
tha t. I  w ill p erm it you  to  cross-exam ine, if  
you desire to  do> so, w ith  re fe ren ce  to  th e  
know ledge w hich  th is  w itness h as o f  these  
tran sfe rs . D o  y o u  w an t to  cross-exam ine?

M r. B igelow : N o w ?
T h e  C o u r t : Y es, b e fo re  the  question  is asked 

you have a  r ig h t to  know  w h e th e r th e  w itness 
is te s tify in g  fro m  his ow n know ledge o r 40 
w h e th e r h e  is  te s tify in g  m erely  as to  fac ts  
w hich have been com m unicated  to  him  by 
o thers.

C R O S S - E X A M I N A T I O N  b y  M r .  B ig e lo w :

Q. H av e  you m ade the  tra n s fe rs  o f  stock y o u rse lf?  
A. I have not.
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Q . H av e  you exam ined  the  tra n s fe r  books yourself? 
A. A t tim es, yes.

Q. H a v e  you  counted  the  n u m b er o f  transfers  
since th is  re o rg an iza tio n ?  A . I  have no t personally, 
n o ; h ad  it done.

Q. H av e  you any  personal know ledge as to  the num ­
ber o f tra n s fe rs  o r am o u n t o f stock tra n s fe rs?  A. 
A s h av in g  h ad  them  counted  u n d er m y supervision, 
yes.

20

Q. W h a t does th a t m ean?

T h e  C o u r t : A s I u n d ers tan d  it, the  tran sfe r 
books are  here.

A . Y es.

M r. P a m : T h e  tra n s fe r  ag en t is here  w ith 
the  record .

T h e  C o u r t : I f  the  t ra n s fe r  ag en t is here he 
is the  w itness to  be called on th a t subject.

M r. A sh m ea d : T h e  reg is te red  agen t is the 
C o rp o ra tio n  T ru s t  C om pany, and  they  have 
one rep resen ta tiv e  here  b rin g in g  the  books.

T h e  C o u rt:  W ell, w hoever the  tran sfe r 
ag en t m ay  be.

M r. P a m : H e  has n o t m ade an  exam ina­
tio n  h im self. I  w ill fo llow  y o u r h o n o r’s sug­
gestion  an d  produce the  books.

T h e  C o u rt:. O f  course it is p u re ly  a  technical 
40  objection , an d  w ill m ere ly  p u t th is  com pany to

th e  tro u b le  o f  b rin g in g  th e  m an  w ho went 
over the  books, and  h av in g  him  testify . W here 
d id  you  g e t th is  in fo rm a tio n  fro m ?

A. F ro m  th e  re p o rts  fu rn ish ed  to  us by o u r tran s­
fe r  agent.

Q. Y ou  a re  reasonab ly  sure th a t.th e y  a re  accurate? 
A. Y es, sir.
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F U R T H E R  D I R E C T  E X A M I N A T I O N  b y  M r .

P a m :

Q. T h ey  a re  ac ted  upon  in  the  u sual course o f busi­
ness by you  and  the  co rp o ra tio n  o f the  A m erican  S teel 
F oundries, these .tra n s fe r  agen t re p o rts?  A. Y es, 

sir.

M r. B igelow : I  have  n o  ob jec tion  to  y o u r 
te s tify in g  as to  the num ber o f tra n s fe rs . 20

Q. N ow , please answ er th e  question  fu lly?

M r. B igelow : S ub jec t to  the  ob jection  as 
to  th e  relevancy.

T h e  C o u rt:  Y es, sub ject to  th e  relevancy o f 
the  evidence, and  w ith  th e  rig h t, if  you  de­
sire, to  v e r ify  th e  in fo rm a tio n  by re fe ren ce  to  
th e  books.

A. T h e  rep o rts  fu rn ish ed  us by o u r tra n s fe r  agen t 
show th a t u p  to  A p ril first th e re  h ad  been to ta l t ra n s ­
fers o f fo u r m illion.

Q. A pril first w h a t y ea r?  A . A p ril 1st, 1 9 1 5 - 
Q. A nd  since w hen? A. S ince Ju n e  12, 1908.
Q. Go on? A. T o ta l t ra n s fe rs  4 ,151,237 shares.

T he records show  tra n s fe rs  and  re - tra n s fe rs  to  the 
G uaranty  T ru s t  C om pany  as E x ch an g e  A gen t, and  
the E qu itab le  T ru s t  C om pany o r T ru s t  C om pany o f 
A m erica as tru stee , o f 3 ,599,614 shares. T h e  b a l­
ance indicates sales o r tra n s fe rs  by o w ners fo r  th e ir  4 ° 
own purposes; th a t balance is 551,623 shares.

Q. W ill you s ta te  w h a t the cond ition  w as in th a t re ­
spect a t the tim e o r im m edia tely  b e fo re  th e  filing o f 
the bill o f com plain t in  th is  case, M arch , 1 9 *4 ? Y ou  
have ju s t given us th a t, practically , h av en ’t  you, th e  
first o f A pril, 1914. W a s  th e re  any  m ateria l d iffe r­
ence betw een th a t d a te  an d  th e  filing o f the  bill in 
M arch, 1914— the bill w as filed M arch  27, I 9 I 4—
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w as th e re  any  substan tia l d ifference betw een April 
1st, 1914 iind M arch  27, 1914^ A . T h ere  have been 
tra n s fe rs  since th a t tim e, yes.

Q. B etw een M arch  27th , 1914? Y ou  gave it to us 
as  o f  A p ril 1st, 1914. A . N o, 1915.

T h e  C o u rt:  H o w  m any  o f  those transfers 
w ere m ade betw een the tim e o f the filing of the 
bill and  th e  p resen t tim e ?

20
Q . H a v e  you  had  an y  reco rd  m ade o f  tha t, between 

M arch  2 7 th ?  A. I h av en ’t it re ad y  yet.
Q. I t  is being  p rep ared ?  A. Y es, sir.
Q . W ill you  state, M r. P a tte rso n , w hat, if  any, 

change th e re  w as in  ow enrsh ip  o f  stock o f the A m eri­
can S teel F o u n d ries  betw een  th e  adop tion  o f this plan 
o f read ju s tm en t, o r  its  effectuation , and  A pril 1st, 
1915, as  to  th e  personnel o r ow nersh ip , nam ely, as to 
w h e th e r th e re  a re  d iffe ren t ow n ers  th an  there  were 
ow ners a t th e  tim e ? A . T h e  reco rd s show  at the time 
o f  o u r last d iv idend , declared  in  D ecem ber, 1914, we 
h ad  stockholders o f betw een  tw elve and  th irteen  hun­
d red , and  o f those n ea rly  seven h u n d red  did  not ac­
q u ire  th e ir  ho ld ings th ro u g h  the  exchange o f old stock.

Q . A nd  w h a t is th e  ho ld ings o f  those seven hun­
d red  o r  abou t seven h u n d red  stockho lders?  A. Little 
over fifty -n ine tho u san d  shares.

Q. W hich , o f the  p a r  value, w ould  be nearly  six mil­
lion d o lla rs?  A . Y es, sir.

4°
Q . C an  you give u s  th e  fac ts  in th a t reg ard  as 

apply  to  the  tim e  o f  th e  filing o f  the  bill, M arch 27, 
1914? A. I  canno t now , I shall be able to  later.

Q. M r. E ppel g ives m e th e  holdings, M arch 27, 
1914, six  h u n d red  an d  fo rty -seven  new  stockholders, 
and  th e  h o ld in g s a re  58 ,157 sh a re s ; do you w ant to 
v e r ify  th is, M r. P a tte rso n ?

M r. B igelow : N ew  since w hen?
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M r. P a m : Since th e  re tirem en t o f th e  old 
stocks, since Ju n e  12, 1908, and  up  to  the tim e 
o f th e  filing o f th e  bill.

A. I canno t v e r ify  th a t o ffhand.
Q. W ell, a re  you  w illing  to  accept th e  figures by  

M r. E ppel ? A. I am  en tire ly  so.
Q. M r. E ppel is y o u r ass is tan t?  A . Y es.
Q. A nd  h as  been do ing  th is  w ork  u n d e r y o u r super­

vision? A. H e  has.

C R O S S - E X A M I N A T I O N  b y  M r . B ig e lo zv :

Q. M r. P a tte rso n , you  testified  as  to  th e  d iv idends 
which have been paid  o f recen t years. I  notice you 
had a book b e fo re  you  a t th e  t im e ; w ere you ob ta in ing  
your in fo rm a tio n  fro m  the  book? A . Y es, sir.

Q. W ill you tu rn  to  th e  d iv idend  declared  A p rd  
28, 1910, ¿which I believe you  said  w as the  first d iv i­
dend since 1904, an d  w ill you read  th e  re so lu tion  re ­
lative to  the  paym en t o f  th is  d iv idend? A . I  read  
from  page 513 o f th e  m inu te  book o f th e  d irec to rs  o f 
the A m erican  S teel F o u n d ries , A p ril 28, 1910- R e_ 
solved th a t a  d iv idend  o f one and  o n e-q u arte r per cent 
upon the capita l stock o f th is  com pany fo r  th e  q u a rte r  
ending A pril 30, 1910, payable M ay  1 4 » ! 9 10» he ^e_ 
d a red  and  paid  to  th e  stockholders o f reco rd  a t the  
close o f business on  M ay  7, 1910.”

Q. Y ou  testified, I  believe, as  to  th e  am o u n t o f the 
dividend. D oes th a t  ap pear fro m  th e  reco rd  b efo re  
you? A. T h e  am oun t, yes, sir.

Q. W ill you  read  th e  reso lu tio n  re la tin g  to  the 
am ount? A. “ R esolved  th a t  to  fac ilita te  the  p ay ­
m ent of the d iv idend  declared  by  th e  b o ard  o f d i­
rectors, payable M ay  14, 1 9 10» th e  officers o f  the  com ­
pany be and they  a re  hereby  au tho rized  an d  d irec ted  
to issue a check voucher fo r  th e  am o u n t o f  said divi-
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dend, v iz : $214 ,800  in  fa v o r o f  the N ational City 
B ank  o f  N ew  Y o rk ; such check youcher to  be placed 
to  th e  cred it o f  the  A m erican  S teel F oundries divi­
dend  account, sub jec t to  checks o f  th is  com pany for 
d iv idend  purposes, (s ig n e d ) F . E . P a tte rso n , T reas­
u re r .”

B y th e  C o u r t :

Q • Is  th is  a  d iv idend  upon th e  com m on o r the pre­
fe rred  ? A . C om m on.

M r. P a m : T h e re  is n o  d iv idend, if  the  Court 
please, upon  e ith e r com m on o r p re fe rre d ; the 
d iv idend  w as upon th e  new  single stock, it was 
n o t on  e ith er com m on o r  p re fe rred . T here is 
only one class o f  stock th a t th is  d iv idend  is de­
c lared  on.

T h e  C o u r t :  T h en  the  p re fe rre d  stock was 
done aw ay  w ith  en tire ly .

30 M r. P a m : Y es.
T h e  C o u r t : A n d  th e  com m on stock issued in 

place o f  bo th  th e  old p re fe rre d  and  the old 
com m on.

M r. P am  : Y es, sir, an d  th a t is th e  dividend 
upon  th a t stock, SO' testified  to  by the witness.

Q. W e re  all th e  o th e r d iv idends w hich you m en­
tioned  trea ted  in  th e  reco rd  th e re  in  substan tia lly  the 
sam e w ay  as  the  d iv idends o f w hich  you  ju s t  read?

4° A. T h ey  were.
Q. P e rh a p s  I  b e tte r  w ith d ra w  the  question  and 

have  you  tu rn  to  the  record . W ill yo u  tu rn  to  the 
reco rd  o f  th e  n ex t d iv id en d ?  A. P ag e  524 o f the 
m in u tes  o f  th e  d irec to rs  o f  th e  A m erican  Steel F oun­
dries, Ju n e  27., 1910.

Q. Is  th e  reso lu tio n  re la tive  to  th e  paym ent of 
stock in  th e  sam e fo rm  as  the  la s t reso lu tion  relative 
to  d iv idends w hich  you re a d ?  A. I t  is.
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Q. A nd  th e  resolution , re la tive to  the  d ra w in g  o f 
the check; is th a t in  th e  sam e fo rm ?  A. I t  is.

Q. A re  all th e  subsequent re so lu tions d ec la ring  d iv i­
dends, and  th e  subsequent reso lu tions re la tive to  th e  
issuing o f  d iv idend  checks in  the  sam e fo rm ?  A.
They are, w ith  th e  possible exception  o f change in  the  
nam e o f th e  bank.

Q. Nc'^w these c ircu la rs  w hich w ere sen t ou t in 
1908 w ere signed by  h a lf  a  dozen gentlem en. W h a t 2Q 
are the ir positions w ith  th e  com pany ? A. M r. E lb e rt
H. G ary  w as—

Q. T h ey  w ere a com m ittee in  charge  o f th is  m a t­
ter, w ere they  n o t?  A . T h ey  w ere.

By th e  C o u r t :

Q. C om m ittee o f  d irec to rs?  A. T h ey  w ere n o t all 
directors.

By M r. P a m :
1 to

Q. G ary  w as a stockho lder and  d irec to r, w as he 
not? A. M r. G ary  w as a  s tockho lder an d  I believe 
.Was a d irec to r a t th a t  tim e ; C h arles  M iller w as ch a ir­
m an o f the  board , a  d irec to r and  a s to ck h o ld e r; E d ­
w ard F. G o ltra  w as a  stockho lder an d  d ire c to r ; G eorge
B. L eigh ton  w as a  stockho lder and  d ire c to r; R ich a rd  
H . S w artw o u t w as a  stockholder.

Q. T h is  com m ittee  w as . g iven pow er, w as it not, 
under the p lan  o f reo rg an iza tio n , to  e ither adop t the 
plan o r to  d ro p  it?  4 Q

M r. P a m : W ell, I  ob ject to  th a t.
T h e  C o u rt:  I  do n o t u n d ers tan d  how  th a t 

can affect th is  m a tte r  one ,way o r th e  o ther.
T h e  question  is w h a t they  did, n o t w h a t they  
m igh t have  done.

Q. D id  th is  com m ittee  ho ld  m eetings?  A. T h ey  
did.
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Q . W e re  you  the  secre ta ry  o f  th e  com m ittee? A. 
I  w as not.

Q. D o  you know  w h a t happened  a t th e ir  meetings? 
A . S om e o f them .

Q. W e re  no tices o f  the  m eetings o f  the  committee 
sent to  the  stockho lders o f  the  com pany ?

M r. P a m : O b jec ted  to  as im m aterial, in­
com peten t and  irre levan t.

2 0  M r. B ig e lo w : I m ere ly  w an t to  show, your
H o n o r, th a t the com plainan ts d id not have an 
o p p o rtu n ity  to  ap p ear b e fo re  th e  com m ittee to 
o b jec t to  th e  plan, i f  they  cared  to  object.

T h e  C o u r t : I f  th is  w itness w as present at 
th e  com m ittee  m eetings I  suppose he m ay say 
^whether o r  n o t they  sen t ou t notices o f their 
m eetings, a lth o u g h  I  do  no t th in k  th a t will a f­
fect th e  re su lt one w ay  o r  ano ther, but I 
do n o t u n d ers tan d  th a t th is  w itness was present 

3 °  a t the m eetings, and  th e re fo re , he does not
know  an y th in g  abou t it. W e re  you present at 
th e  m eetings in  any  capacity  ?

A. I w as som etim es p resen t as a v isito r.

B y th e  C o u r t :

Q. A s a  v is ito r?  A. Y es, an d  perhaps by request.
Q . In  th e  le tte r w hich  you  w ro te  M r. L azear on 

A p ril 23, 1908, (Which has been m ark ed  C om plainants’ 
40  E x h ib it C 20, o f M arch  17, 1915, yo u  s ta te  th a t the 

com m ittee  h av in g  ch arge  o f  th e  m a tte r  will understand 
w hy the  one h u n d red  and  tw o  sh ares  o f  stock o f the 
ex ecu to rs do  n o t com e in. W e re  you  speaking fo r the 
com m ittee  th en ?  A. N o t officially, no.

Q. B u t you  knew  th a t you  w ere  speak ing  correctly I 
assum e? A. I  th o u g h t I  w as, yes.

Q . A n d  th e  reason  w hich  you  m ention  is I suppose 
th e  reason  sta ted  in  M r. L a z e a r’s le tte r?
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M r. P a m : I  ob ject to  th a t. L e t h im  sta te  
the reason  o f th a t suggestion  in  h is le tte r. I f  
you w an t to  ask  h im  w h a t the  reason  w as he 
can give th e  reason , I  do n o t ob ject to  y o u r 
ask ing  tha t.

T h e  C o u rt: W ell, w h a t do you  say to  th a t?
I t  is a  m a tte r  o f v e ry  sm all account, I  tak e  

it.

A. I had  n o th in g  to  base it on except his le tter. 2 0

T h e  C o u rt:  W ell, as I u n d ers tan d , the ex ­
ecutors /w ere d o u b tfu l o f  th e ir  pow er to  agree 
to  th is  change, as ex ecu to rs ; th a t w as the  re a ­
son suggested , and  th is  w itness said  th a t he 
could appreciate  th a t ob jection . I  do  n o t th in k  
it m akes any  d ifference one w ay o r the  o ther.

M r. P a m : T h e  reason , as I  u n d e rs ta n d  it, 
was, as I get it  fro m  th e  w itness, th a t he a s­
sum ed th e  execu to rs  d id  n o t w an t to  go  to  the 
C ourt fo r  perm ission  to  deposit th e  stock un til 
the p lan  h ad  been consum m ated , an d  th e re fo re  
they  w ould  go to  th e  C o u rt a f te r  consum m a­
tion , w hen it w as a  fac t and  no t m erely  a  p ro ­
posal. Is  th a t rig h t, M r. P a tte rso n ?

A. T h a t is righ t.

T h e  C o u r t : W ell, th e  le tte rs  speak fo r  th em ­
selves, th e re  w as co rrespondence and  the  co r­
respondence speaks fo r  itself. 40

Q. I show  you /w hat app ears  to  be the  stock ledger 
of the A m erican  S teel F o u n d ries , an d  call y o u r a t ­
tention to  a  page in  th e  nam e o f T h o m as C. L azear,
Jesse T . L azear, ex ecu to rs  o f w ill o f  A lice C. L azear, 
deceased; does th a t show  th e ir  account as stockholders 
in the defen d an ts?

M r. P a m : A s o f w h a t da te  ?
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i o  •*

T h e  C o u rt:  W ell, as o f th e  date  m entioned 
there , N ovem ber 25 th , 1902.

A. I  believe it does.
Q.* T h is  is a  book p roduced  by one o f  y o u r assist­

an ts , I  believe, to d ay ?  A. N o, sir.
Q . B y the  t ra n s fe r  ag en t today . Is  it up  to  date, 

can  you  tell by  g lancing  a t it ? A. I cannot tell any­
th in g  abou t tha t.

20
M r. B igelow : W ell, I  o ffer th is  book in evi­

dence fo r  w h a t it is w orth .
M ark ed  E x h ib it C56.

Q . A ccord ing  to  the  an sw er o f  th e  defendan t in 
th is  case, M r. P a tte rso n , a t th e  beg inn ing  o f the suit 
th e re  w ere 3,537 shares o f  p re fe rre d  stock outstand­
ing, and  a t th e  p resen t tim e, acco rd ing  to  you r tes­
tim ony  as I  u n d ersto o d  it, th e re  a re  569 outstanding; 
w h a t becam e o f the  re st o f  those  shares  th a t w ere out- 

30  s tan d in g  a t th e  tim e th is  su it (w as b ro u g h t?

M r. P a m : I  have no  ob jection  to  the sub­
stance o f the  inqu iry , b u t I  ob ject to  the use of 
th e  expression  “ o u ts tan d in g ,” “ 569 outstand­
in g ,” m ere ly  so th a t  it m ay  n o t be assumed 
th a t  I  ad m it th e re  w as any  stock outstanding.

In  exchange.

T h e  C o u rt:  W ell, can  you answ er th a t?
M r. A s h m e a d : I t  is a  m ere m a tte r  o f cal­

cu lation , i f  y o u r H o n o r please.

A. T h is  re fe rs  to  p re fe rre d  on ly?
Q. Y es. A . O f  th e  old p re fe rre d  stock everything 

h as  been deposited  except 569 shares.
Q. W ell, som e th ree  th o u san d  sh ares  have come in 

since th e  su it w as b ro u g h t, is n o t th a t co rrec t?  A. I 
should  th in k  ap p ro x im ate ly  so.

Q-

40
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Q. W ell, on w h a t te rm s  w ould  th a t stock com e 
in?

T h e  C o u rt: .That does no t m ake any  d if ­
ference c e r ta in ly ; w h a t happened since the com ­
m encem ent o f th is  su it canno t affect the  r ig h t 
o f e ither the  com plainan t o r the  com pany.

R E - D I R E C T  E X A M I N A T I O N  b y  M r . P a m :

Q. M r. P a tte rso n , a t the  tim e o f the  read ju s tm en t, 
the change in the  cap ita l stock in  Ju n e , 1908, w h a t 
was the condition  o f  th e  com pany’s c red it?  A. 
Good.

M r. B igelow : I  ob ject on the  g ro u n d  th a t it 
is im m aterial.

T he C o u r t : W h a t d ifference does it m ake ?
M r. P a m : I  w an t to  show  th e  s itua tion  w hich 

prom pted the  com pany, in  a m easure, in do ing  
this. In  the  first place, th is  com pany h ad  h ad  
a  d efe rred  d iv idend  fro m  1904 to  1908; its 
securities w ere seriously  affected  in  th e ir  m a r­
ket value by the  fa c t o f  th is  d e fe rre d  d iv idend  ; 
its business c red it I  th in k  w as affected by  the 
fact o f th a t condition , and  th e re fo re  I  w an t to  
show, in  supp lem entation  o f w h a t the  com ­
m ittee have recited  in  th e ir  p roceedings, th a t 
the in terest o f th e  com pany and  th e  in te re st 
o f the stockholders w ere in  fac t be tte red  by 
this change, because o f  th a t u n fo r tu n a te  con­
dition, and  the  fact, y o u r H o n o r, th a t th ir ty -  
six m illion d o lla rs  o r m ore  o f stock w as o u t­
standing  a t the  tim e th a t  th is  occurred , and  a 
question w as ra ised , irrespective o f  the earn ings 
th a t no d iv idends could be paid  upon  the  stock 
w ithout d irec to r’s liab ility , in  v iew  o f the  con­
dition. I  w an t to  show  the  fac ts  as the  basis
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o f th e  com m ittee’s d e libera tion  and  action, not 
on ly  re ly ing  upon the  rep resen ta tions made by 
th e  com m ittee b u t the  fa c ts  underly ing  the 
rep resen ta tions.- I  w an t to  get those facts in 
th e  record .

T h e  C o u r t : W ell, it seem s to  me th a t the 
evidence is im m ateria l. . Y ou  are  no t relying 
upon th is  change as  a m a tte r  resting  within 
the  d iscre tion  o f the  C o u rt as to  its  reasonable­
ness, a re  you?

M r. P a m : N o.
T h e  C o u rt:  Y ou  say  th a t you  have been re­

ducing  th is  stock stric tly  in  accordance with 
la w ; you s tan d  upon y o u r r ig h t to  reduce it, 
u n d er o u r s ta tu te . N ow , the  question  o f the rea­
sonableness o f th e  reduction , w hether the di­
rec to rs  ac ted  fo r  the  best in terests  o f the com­
pany  o r n o t does n o t com e in to  controversy I 
take  it.

M r. P a m : O nly  in  th is  w ay, y ou r H onor, in 
th e  answ er we o ffer to  the com plainant that 
n o th  w ith s tan d in g  the  lapse o f tim e, and his not 
h av in g  com e in w ith in  th e  tim e allow ed, we are 
p rep ared  to  ca rry  ou t th e  o rig inal change in 
capita l so fa r  as he is concerned, so th a t he may 
n o t lose, and  in  th a t connection, I desire to show 
w h a t th a t o ffer m eans, so th a t in  a C ourt of 
E q u ity  th e  C o u rt m ay  see th a t he is no t being 
in ju re d  by  the  transaction .

T h e  C o u rt:  W ell, it  seem s to  m e th a t the is­
sue p resen ted  is one o f  the  r ig h t o f  the com­
p an y  to  m ake the  change. I  cannot possibly 
investig a te  the  question  o f  its expediency. There 
m ig h t be a g re a t deal o f  evidence offered on 
one side w hich w ould  requ ire  a. g re a t deal of 
evidence o ffered  on  the  o ther, and  if  you can 
go in to  th is  m a tte r  w ith  a  v iew  o f show ing the
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expediency o f th e  a rran g e m e n t a t the  tim e, 
the o th er side can go in to  th e  m a tte r  and  arg u e  
it w as inexpedien t. I  do n o t th in k  th a t is an  
issue in  th is  case, and  I th in k  it is ra th e r  a  
dangerous issue to  go in to  anyw ay  fro m  your 
standpoint. I  canno t ju d g e  o f th e  reasonab le­
ness o f it. I  shall assum e th a t the  d irec to rs  
w ere gu ided  by p ro p e r m otives an d  no t co r­
rup t m otives, u n til th e  co n tra ry  is show n. I t  ^  
is possible i f  a n  issue o f fra u d  w ere ra ised  
th a t then  th is  C o u rt m ig h t investiga te  the  ques­
tio n ; if  th e  charge  w ere th a t th ey  h ad  f ra u d ­
ulently  sough t to  in ju re  the  com plainan t and  
o ther stockholders, w hy th a t w ould  raise , p e r­
haps, the  w hole question , bu t no such issue be­
ing m ade, it seem s to  m e th a t its reasonableness 
o r unreasonab leness is n o t a m a tte r  o f inq u iry  
a t th is tim e.

M r. P a m : W ith  th a t s ta tem en t o f the  C ourt
30

then I am  conten t, w ith o u t ask ing  any  fu r th e r  
questions on th a t subject.

0 . A t the tim e o f  th is  change in  cap ita liza tion , 
namely, June, 1908, th e re  w as o u ts tan d in g  how  m uch 
preferred  stock, how  m any  sh ares?  A . T h e  p re fe rre d  
stock was $17,240,000.

Q. T h a t w ould be 172,400 sh ares?  A. Y es, sir.
Q. Do you know  th e  to ta l am o u n t o f  d iv idends pafd 

since this change in  the  cap ita liza tion  to  the  p resen t 
time? 4 °

M r. P a m : I  am  g o in g  to  do a little  calcula­
tion  fo r the  C ourt, because it is one o f  the  m a t­
ters I th in k  o u g h t to  be considered , if  the  C ourt 
reaches th a t point.

A. Yes, sir.
Q. H ow  m uch? A . $1 ,761,360.
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Q . N ow , if  th is  change h ad  no t been m ade, how 
m uch  o f th e  d iv idends paid  by the  com pany would 
have been payable, and  i f  declared  upon the preferred 
stock o f th e  com pany, w ou ld  have been payable or 
paid  to  th e  co m plainan ts?

M r. B igelow : I ob ject to  th a t, your Honor.
T h e  C o u r t : W ell, I  will overru le  it on the 

sam e g round . I do n o t th in k  the reasonable- 
20  ness o r unreasonab leness o f th is arrangem ent

com es in to  con troversy . T h e  d irectors and 
stockho lders are  fa r  b e tte r able to  judge of the 
reasonableness o r unreasonableness o f a trans­
ac tion  o f  th is  so rt th a n  the  C ourt can possibly 
be.

M r. P a m : I  do n o t th in k  the  purpose of my 
question  has been m ade ap p aren t to  the Court. 
I  con tend  if  fo r  any  reason  th is  C ourt should 
ho ld  th a t th is  change in cap ita lization  is bind- 

30 in g  upon  th is  com plainant, th a t then  the m axi­
m um  o f  h is r ig h t ag a in s t the  com pany is to 
recover th a t am o u n t o f  d iv idends w hich would 
have been payable to  him  if  no change had been 
m ade. I t  is p u re ly  a m a tte r  o f com putation.

T h e  C o u rt:  W h en  we com e to an account 
w hy  perhaps th is  evidence will be competent, 
if  w e ever g e t to  an  account.

Q . W ill you  please s ta te— I am  now  addressing my 
40  inqu iries w ith  re fe ren ce  to  th e  offer m ade by the de­

fe n d an t in  the  answ er— will you  please state, under 
th e  change in  cap ita liza tion  in  the  proceedings o f June, 
1908, w h a t w as deliverable on account o f the one hun­
d red  and  tw o  shares o f stock, being the subject-m at­
te r  o f th is  litig a tio n ?

M r. B ig e lo w : I  d o  no t u n d erstan d  the ques­
tion .
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T he C o u rt: H o w  m uch new  stock w ould  he 
get fo r his o ld?

Q. Yes, w hat w ould  he g e t?  A. T h re e  do llars per 
share in cash, seventy-seven p er cent in  new  stock, 
twenty per cent in fo u r  p er cent debentures.

Q. H as in terest been paid  on those deben tu res since 
they were issued ? A. T h e re  has,

Q. Now, please s ta te  w h a t w ould  be deliverable to  
the com plainants, o r  w h a t w ould  be receivable on ac- 20  
count of the one h u n d red  and  tw o  shares o f stock, 
if such w ere accepted a t th is  tim e, tak in g  in to  con­
sideration the p ro p o rtio n a te  d iv idends paid  since then , 
and the in terest p aym en ts on  the  deben tu res since 
then?

T h e  C o u rt: Is  n o t th a t a  m a tte r  o f  calcula­
tion? Y ou have show n w h a t d iv idends have 
been declared. I  do no t th in k  it is w o rth  w hile 
to go into th is, it is a  m ere m a tte r  o f  calcula­
tion as tO' w hat he w ould  g e t ; he w ould  get the  
sam e as the  o thers, i f  th is  tran sa c tio n  is legal, 
and it is p erfec tly  p la in  w h a t he w ould  get, he 
would get h is d iv idend  a s  the  o th ers  go t the irs , 
and h e  w ould get h is  in te re st on the  debentures, 
and he w ould get his cash w ith  possibly som e 
in te rest; w h e th e r he w ould  be en titled  to  in te rest 
on his th ree  d o lla rsT  do n o t know .

I t  is ag reed  by  counsel th a t as fa r  as the 
p rin ted  book goes it  is a  co rrec t tran sc rip t o f  40  
the record  o f the p roceed ing  in  the  F ed era l 
C ourt, and  th a t it m ay  be supplem ented  by  the 
production  o f the ju d g m en t and  o f  an y  o th e r 
part o f the reco rd  w hich  th a t book does no t

T E S T IM O N Y  C L O S E D .
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A M E R IC A N  S T E E L  F O U N D R IE S .

H u d so n  T erm in a l,

30  C hurch  S t., N ew  Y ork , A pril 15, 1915.

M r. M ax  P am , G eneral Counsel, 
A m erican  S teel Foundries.,

71 B roadw ay , N ew  Y o rk  City.

D ear S ir :

R e fe rr in g  to  the  h ea rin g  to d ay  in the case o f Thom as
C. L azear, e t  al. vs. A m erican  S teel F oundries, before 
V ice C hancello r S tevens in  N ew ark , N . J ., and my 
prom ise to  the  V ice C hancellor th a t I  w ould complete 
m y testim o n y  by  a le tte r  to  you , I  beg to  say that 
d iv idends on  o u r stock have been declared  and paid 
as fo llo w s :

30

40

D a te  o f P aym en t. R ate . A m ount of 
Dividend.

M ay 14, 1910 i 1 /4 % $214,800.00

A ug. 15 , 1910 i 1 /4 % 214,800.00

N ov. 15» 1910 i 1 /4 % . 214,800.00

Feb. 15» 1911 i 1 /4 % 214,800.00

M ay 15» 1911 i 1 /4 % ' 214,800.00

M ch. 3 L T9 T3 1 /2 % . 85,920.00

Ju n e 3 0 > IÇB3 1 /2% . 85,920.00

Sept. 3°» I 9 I 3 1 / 2 % 85,920.00

Dec. 3 L 1913 l / 2 % 85,920.00

M ch. 3 1» 1 9 H 1 /2 % 85,920.00

Ju n e 3 0 » 1914 1 / 2 % 85,920.00

Sept. 3 ° ’ 1914 1 / 2 % 85,920.00

Dec. 31 1914 1 / 2 % 85,920.00

I u n d e rs ta n d  th a t th e  ac tion  above re fe rred  to  was 
begun  on  M arch  27th , 1914; th e re fo re  beg to  say that
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the certified list o f o u r stockho lders as a t the  close 
of business D ecem ber 12, 1914, as fu rn ish ed  us by 
our T ran sfe r A gent, and  w hich  w as the  la tes t list 
available a t the tim e we com m enced o u r search  fo r 
this purpose, show ed to ta l s tockho lders o f betw een 
1200 and 1300. O f the  to ta l the  list show ed 698 w ith  
holdings o f 59,016 shares, w ho d id  n o t acqu ire  th e ir  
holdings th rough  exchange u n d e r the  p lan  o f Ja n u a ry  
3, 1908, adopted Ju n e  12, 1908, by  o u r stockholders 
for a change in the am oun t and  ch a rac te r o f o u r capital 
stock.

A t the close o f business M arch  27, 1914 th e re  w ere 
647 stockholders, ho ld ing  58,157 shares, w ho did not 
acquire th e ir stock th ro u g h  exchange u n d er the  p lan  
of January  3, 1908.

O f the above 698 stockholders, 87 h o ld in g  6 ,760 
shares, acquired th e ir shares, so fa r  as o u r reco rds 
show, subsequent to  M arch  27, 1914.

The apparent d iscrepancy  betw een  th e  to ta l o f  698 
stockholders and  the tw o  subdivisions, a r ise s  fro m  the  
fact tha t a  certa in  num ber o f the  M arch  2 7 th  ho lders 
disposed o f the ir shares b efo re  the  d ate  o f  the  list, 
viz: A t the close o f business D ecem ber 12, 1914.

I subm it the fo rego ing  as be ing  tru e  in  all respects 
to the best o f  m y know ledge and  belief, an d  enclose 
a carbon copy fo r  y o u r convenience in case you should 
need i t

Y ours v ery  tru ly ,
F . E . P A T T E R S O N , 4Q 

S ecre ta ry  & T re a su re r .
F E P -M
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P re fe r re d  S tock.

100
Shares.

A M E R IC A N  S T E E L  F O U N D R IE S .

N o. 1196. In c o rp o ra ted  u n d er the  law s o f  the State 
o f  N ew  Jersey .

A u th o rized  P re fe r re d  S tock $20,000,000.
A u th o rized  C om m on S tock $20,000,000.

2.QC, . .
T h is  is to  c e rtify  th a t T h o m as C. L azear, Jesse T. 

L azear, E x ec u to rs  o f  W ill o f A lice C. L azear, de­
ceased, is th e  o w n er o f O ne H u n d re d  fu lly  paid and 
non-assessab le shares o f  th e  p a r value o f one hun­
d red  d o lla rs  each in  the  P re fe r re d  C apital Stock of 
A m erican  S teel F o u n d ries , tran sfe ra b le  only in per­
son o r by a tto rn ey , upon  the  books o f said company, 
upon  the  su rre n d e r o f  th is  certificate. T h e  holders 
o f  the  p re fe rre d  stock  shall be en titled  to receive 
w hen a n d  as declared , fro m  th e  surp lus o r net profit 

^ ^ o f  th e  C om pany, yea rly  d iv idends a t the  ra te  of six 
p er cen tum  per annum , and  n o  m ore, payable quarterly 
on  dates to  be fixed by th e  by-law s. T h e  dividends 
on the  p re fe rre d  stock shall be cum ulative and shall 
be payable b e fo re  an y  d iv idend  on. the  com m on stock 
shall be paid  o r se t ap a rt, so th a t, if  in an y .y ear divi­
dends am ounting , to  six  p e r cent shall no t have been 
paid  thereon , the  deficiency shall be payable before 
any  d iv idends shall be paid  upon o r set ap a rt fo r the 

4 0 . com m on stock. W h en ev er all cum ulative dividends on 
th e  p re fe rre d  stock fo r  all p rev ious years shall have 
been declared  an d  shall have becom e payable, and the 
accrued  q u a rte rly  in sta llm en ts  fo r  cu rren t year shall 
have been declared , an d  th e  C om pany  shall have been 
paid  such cum ulative d iv idends fo r  p revious years and 
such accrued  q u a rte rly  installm en ts, o r shall have set 
aside  fro m  its  surp lus, o r ne t profits, a  sum suffi­
cient fo r  the  paym ent th e re o f, the  B oard  o f Direc-
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tors m ay declare d iv idends on the  com m on stock, p ay ­
able then or th e re a fte r , ou t o f  any  rem ain in g  surplus, 
or net profits. In  the  event o f  any  liqu ida tion  o r d is­
solution o r w ind ing  up ( w h e th e r v o lu n ta ry  o r invo lun­
tary ) o f the C om pany, the  ho lders o f  the  p re fe rre d  
stock shall be en titled  to  be paid  in fu ll b o th  the  p a ra ­
mount o f th e ir  shares and  th e  unpaid  d iv idends ac­
crued thereon, befo re  any  am o u n t shall be paid  to  the 
holders o f the com m on stock, and  a f te r  the  paym ent 
to the holders o f  the  p re fe rre d  stock o f its  p a r value, 
and the unpaid  accrued  d iv idends thereon , the  rem ain ­
ing assets and  funds shall be d iv ided  and  paid  to  th e  
holders of the com m on stock, p r o  r a ta ,  accord ing  to  
their respective shares. T h e  p re fe rre d  stock and  the 
common stock m ay  be increased , as p rov ided  in  the 
Certificate o f In co rp o ra tio n . T h is  certificate is n o t 
valid w ithout the s ig n a tu re  o f the  T ra n s fe r  A g en t and  
R egistrar o f T ra n s fe rs .

W itness the s ig n a tu re  o f  th e  P re s id en t o r  o f a  V ice 
President and o f the  T re a s u re r  o r o f  an  A ssis tan t ^ 
T reasurer, o f said C om pany.

C ountersigned Ju ly  30, 1902.
N o tice : T h e  s ig n a tu re  to  th is  assignm en t m ust 

correspond w ith  the  nam e a s  w ritten  upon  th e  face 
of the C ertificate in  every  p a r tic u la r  w ith o u t a lte ra ­
tion or enlargem ent o r any  change w hatever.

The C orporation  T ru s t  C om pany o f  N ew  Jersey .
T ra n s fe r  A gent.

J O H N  J. B IL L IN G S , 40  
V ice P residen t.

T R A C Y  S. B U C K IN G H A M ,
A sst, T re a su re r .

By E. J. D udley,
A uditor.



130

E x h ib i t  C 2  
io

S H A R E S
$100

E A C H . ’
R eg is te red  Ju l 30  1902 
C olonial T ru s t  C om pany, R eg is tra r,
B y P . V . B abeon 

A sst. S ecretary .

(B ack  o f  C ertifica te .)
20

F O R  V A L U E  R eceived hereby sell, assign
and  tra n s fe r  u n to

Shares
o f th e  C ap ita l S tock  rep resen ted  by the  w ith in  Certifi­
cate, and  do hereby  irrevocab ly  constitu te  and appoint

A ttorney.

3 to  t ra n s fe r  th e  said  stock on  th e  books o f the within 
nam ed  C om pany w ith  fu ll pow er o f substitu tion  in the 
prem ises.

D a ted  1

IN  P R E S E N C E  O F  
R eceived and  filed M ay  22, 1911.

40
Exhibit C2.

T h is  exh ib it is h ere  om itted  as it is the same as 
E x h ib it C 1, except th a t  it is a  certificate fo r two 
shares, in stead  o f 100 shares.
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A M E R IC A N  S T E E L  F O U N D R IE S .

R e p o r t o f  C o m m it te e  a p p o in te d  D e c e m b e r  6 th , 1 9 0 7 ,  
re la tiv e  to  ch a n g e  in  th e  c h a r a c te r  a n d  th e  a m o u n t o f  
the s to ck  o f  th e  C o m p a n y  a u th o r iz e d  a n d  o u ts ta n d in g .

C O M M IT T E E .

E . H . Ga r y , C hairm an ,
2 0

W m . V. K e l l e y . E d w a r d  S h e a r s o n .
M a x  P a m . A r t h u r  J. E d d y .

To the B oard o f D irec to rs  :

In accordance w ith  th e  a u th o rity  co n fe rre d  by  the  
Board, your C om m ittee h as fo rm u la ted  a  p lan  to  be 
submitted to  th e  stockholders fo r  approval and  neces­
sary action, w hich p lan  is set fo r th  a t leng th  in  the 
form of the c ircu lar to  th e  stockholders, h e rew ith  
submitted.

To carry  out the pu rposes ou tlined  in  the circu lar, 
the Com mittee recom m ends:

(1 ) T h a t a special s tockho lders’ m eeting  be called 
for F ebruary  8 th , 1908, th a t the  t ra n s fe r  books o f bo th  
the common and  p re fe rre d  stock to  be closed fo r  such 
meeting Jan u a ry  23rd , 1908, and  to  be re-opened F eb ­
ruary 10th, 1908;

(2 ) T h a t a rran g em en ts  be m ade w ith  th e  G u aran ty
T rust Com pany o f  N ew  Y o rk  to  receive deposits o f 
stock and issue receipts, as sta ted  in  th e  c irc u la r* 40

(3 ) T h a t notice o f  the  s to ck h o ld ers’ special m eet- 
together w ith  the  c ircu la r to  th e  stockholders is­

sued or au thorized  by the  B o ard , exp la in ing  the  p ro p ­
osition, be sent as ea rly  as possible to  stockho lders o f 
record a t the close o f business on Ja n u a ry  4,, 1908 ;

(4 ) T h a t a  com m ittee be appo in ted  w ith  fu ll pow er 
to make such application  to  th e  S tock  E x ch an g e  as to  
it may seem necessary o r desirable .
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( 5 ) T h a t  a  C om m ittee consisting  o f  E lb ert H . Gary, 
C harles M iller, E d w a rd  F . G oltra , G eorge B. Leighton, 
E d w a rd  S h earson  and  R ich ard  W . S w artw ou t be ap­
poin ted , w ith  fu ll pow er to  tak e  such action as may 
be d eterm ined  by  said  C om m ittee  o r a m ajo rity  of 
them , to  th e  end th a t  th e  p lan  re fe rre d  to  in said cir­
cu la r m ay  be ca rried  o u t o r abandoned  if  in the opin­
ion  o f  th e  C om m ittee  th e  sam e canno t be m ade ef­
fective by  reason  o f th e  fa ilu re  o f  the  stockholders to 
approve, o r  o therw ise.

R e fe rr in g  to  th e  fo reg o in g  we beg  to  s a y :
1. A ttach ed  h e re to  (E x h ib it  A )  is a fo rm  of res­

o lu tion  by  th e  B o ard  o f  D irec to rs  in  fav o r o f the prop­
o sition  and  d irec tin g  th a t  it be subm itted  to  the stock­
h o ld e rs  fo r  ac tion  a t  th e  Special M eeting  of Febru­
a ry  8 th , includ ing  call o f special m eeting  and  provision 
o f closing stock tra n s fe r  books as recom m ended by the 
C om m ittee.

T h e  am o u n t o f  the  p roposed  stock has been de­
te rm in ed  a t  $17 ,184 ,000  to  lessen th e  w ork  and ex­
pense on  account o f frac tio n s, w hich  w ould arise by 
th e  use o f any  o th e r am o u n t m o re  nea rly  approxi­
m a tin g  the  exact am o u n t o f th e  p resen t outstanding 
p re fe rre d  stock, an d  w hich w ould  still allow  an  even 
d iv ision  betw een  th e  com m on an d  p re fe rred  stock in 

4 0  th e  ra tio  h e re to fo re  ag reed  upon  by the B oard.
A ttach ed  (E x h ib it  B )  is a  fo rm  o f  the  proposed re­

duced stock. F o r  stock equities o f less th an  one share, 
non -d iv idend  b ea rin g  scrip  is to  be issued.

T h e  re tire m en t w ith o u t p a rtic ip a tio n  o f $56,000 par 
v a lue  o f th e  p resen t o u ts tan d in g  p re fe rre d  stock and 
$720 p a r value o f th e  p resen t o u ts tan d in g  common 
stock is p ro v id ed  fo r, in  o rd e r  th a t 2 3 %  o f the  pro­
posed new  stock shall exactly  equal an  even num ber
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of dollars per share  o f the  p resen t o u ts tan d in g  p a rtic i­
pating com m on stock in stead  o f  a  frac tio n  m ore, 
which would entail a la rg e  ad d itio n a l am o u n t o f  w ork  
and expense.

The C om m ittee by a u th o rity  o f  the pow er vested  in 
it by the B oard  o f D irec to rs  h as a rra n g e d  fo r  the  con­
trol and purchase by  th e  C om pany a t sa tis fac to ry  prices 
of $56,000 p ar value o f th e  p resen t o u ts tan d in g  p re ­
ferred stock and  $720  p a r value o f  th e  p resen t ou t- 
standing com m on stock to  effect the  above re tirem en t.

2. The to tal am o u n t o f D eben tu res to  be issued  is 
$3,436,800.

The attached (E x h ib it  C ) is the  fo rm  o f the  D eben­
tures to  be issued if  and  w hen th e  p lan  is approved  
and authorized by th e  S tockho lders. T h is  fo rm  fo l­
lows irt its essentials s im ilar issues by o th e r co rp o ra ­
tions.

The D ebentures a re  to  be well en g raved  o r  lith o ­
graphed, and generally  fo llow  in size and  design  sim ­
ilar issues, and  th e  S ec re ta ry  o f th is  C om pany sh a ll/ 3 
after the issue has been au th o rized  and  in fo rm a tio n  
relative to the  q u an tity  o f  each denom in a tio n  is ava il­
able, arrange fo r  the en g rav in g  o r  p r in tin g  o f  them , 
together w ith  requ ired  D eben tu re  S crip  as h e re in a fte r  
referred to.

These D ebentues w ill be a d irec t o b liga tion  o f th e  
Company, and con ta in  s tipu la tions th a t n o t less th an  
10% of the en tire  issue shall in  each y ear, com m enc­
ing F ebruary  1st, 1913, be paid  and  re tire d  a t  n o t ex- 40 
ceeding par and in terest, u n til the  en tire  issue h as  been 
so paid and re tired , and  th a t unless such D eben tu res  fo r  
retirement are purchased  in  th e  open m ark e t fo r  no t 
exceeding p a r and  in te rest, th ey  shall be d e term ined  
by lot by the m ethod  usually  em ployed in  such cases.
Due notice of such re tire m en t by  lot, to g e th e r w ith  th e  
numbers and denom inations so re tired , shall be given 
to the G uaranty  T ru s t  C om pany  o f  N ew  Y o rk  as T ru s -
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tee, an d  shall becom e effective on and  a f te r  the next 
in te re st coupon due date, and  upon th e  deposit with 
sa id  G u a ran ty  T ru s t  C om pany o f  N ew  Y ork  by this 
C om pany o f sufficient fun d s to  pay  the  principal and 
in te re s t on  such  D eben tu res to  such d a te ; they shall 
on  th a t d a te  cease to  b ea r in te re st w ithou t fu rther no­
tice.

T h e  D eben tu res a re  to  be issued in  denom inations of 
2 $1,000 .00 , $500.00, and  $100.00, d istribu tion  to  be

m ade in  the  la rg est d en om inations applicable.
D eben tu re  equities o f  less th a n  $100.00 are to  be evi­

denced by D eben tu re  S crip  per fo rm  attached  (E x ­
h ib it D ) .  T h is  scrip  it w ill be no ted  provides plainly 
th a t it does n o t b ea r in te re st b u t m ay  be exchanged in 
am o u n ts  o f  $100 .00  o r m ultip les th e re o f fo r Deben­
tu re s  h av in g  a ttach ed  th e re to  in te re st coupons for in­
te re s t fro m  th e  issue d a te  o f  such D ebentures.

T h e  cash  p aym en ts  by  p a rtic ip a tin g  stock entitled 
th e re to  w hen  due a re  to  be m ade by  the  G uaranty  T rust 

^ C om pany , o f N ew  Y ork , D eposito ry , fro m  funds to 
be deposited  w ith  it a t th e  p ro p e r tim e  by th is Com­
pany, such paym ents to  be m ad e  by a. check per form 
a ttach ed  (E x h ib it  E ) .

3. A rran g em e n ts  have been m ade w ith  the Guaranty 
T ru s t  C om pany o f N ew  Y o rk  to  act as D epository and 
E x ch an g e  A g en t if  desired . I t  w ill receive stock for 
deposit u n d e r the  te rm s o f  th e  C ircu la r to  Stockhold­
ers h e re in a fte r  m en tioned , an d  will issue therefor 

40  suitable certificates, in th e  fo rm  h ere to  attached (E x ­
h ib it F ) ,  and  w hich  w ill be accepted as good delivery 
by th e  N ew  Y o rk  S tock  E x ch an g e  w hen listed.

I t  w ill be no ted  th a t p rov ision  is m ade whereby the 
deposit o f stock as inv ited  by the  C ircu lar to  stock­
h o lders re fe rre d  to , and  the  issuances th e re fo r of re­
ceipts by  th e  D ep o sita ry  in the  fo rm  prescribed prac­
tically  co nstitu tes a  p ro x y  in  fa v o r o f  a  V oting  Com­
m ittee , o r  a m a jo r ity  th e re o f as th ere in  nam ed, to  vote
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the deposited stock in  fa v o r o f  the  p roposition  a t the  
Stockholders’ Special M eeting . T h is  fo rm  o r p ro v i­
sion fo r p roxy  is no t unusual, and  is conceded to  be 
satisfactory fro m  a  p rac tica l s tandpo in t, and  Causes 
far less trouble, and  u n ce rta in ty  th an  a separa te  p roxy , 
hence its adoption.

4. T he attached  N otice o f  the  S to ck h o ld ers’ Special 
Meeting, (E x h ib it G ) co n fo rm s to  requ irem en ts, and  
is self explanatory , as is also th e  C ircu la r o f th e  
stockholders (E x h ib it  H ) .

(E x h ib it  A .)

T his exhibit is  here  om itted  as it is the  sam e as 
Exhibit B a ttached  to  th e  certificate o f  am endm ent, 
in fra .

3°

(E x h ib it  B .)

ooo 000
Shares S h are s

C a p it a l  S t o c k  $17,184 ,000

A M E R IC A N  S T E E L  F O U N D R IE S

I nco r po ra ted  a n d  R e g is t e r e d  U n d e r  t h e  L a w s  o f  
t h e  S t a t e  o f  N e w  J e r s e y

No. 000 (B la n k ) S h ares

This certifies th a t  is
the registered h o ld er o f  (n u m b er o f  sh a re s ) S hares  
of the Capital S tock o f th e  A m erican  S teel F o u n d ries  
of One hundred  do llars  each  tra n s fe ra b le  on ly  on
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th e  books o f  the  com pany  by th e  ho lder hereof in per­
son o r by du ly  au th o rized  a tto rn ey , upon surrender 
o f th is  certificate. T h is  certificate shall no t become 
valid  u n til co u n tersigned  by the  tra n s fe r  agent and also 
by  the  re g is te r  o f  tra n sfe rs .

In  testim ony  w h e reo f the  said  com pany has caused 
th is  certificate to  be signed by its P resid en t o r a  Vice- 
P re s id en t and  its  T re a su re r  o r  A ssis tan t T reasu re r this

d ay  o f A . D. 190
20

000
F u ll P a id  an d  N on-A ssessable 

S h a re s  $100. E ach 000

(E x h ib it  C .)

40

T h is  ex h ib it is  here  om itted  as it is  th e  same as the 
fo rm  o f d eb en tu re  a ttach ed  to  am ended  certificate of 
in co rp o ra tio n , in f r a .
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(E x h ib it  D .)

io

T his exhibit is here  om itted  as it is the sam e as the  
form  of debenture scrip t a ttach ed  to  am ended  cer­
tificate of inco rporation , in f r a .

(E x h ib it  E .)  ^

A M E R IC A N  S T E E L  F O U N D R IE S  S T O C K  R E ­
D U C T IO N  A N D  C H A N G E

No. N ew  Y ork , 190

G U A R A N T Y  T R U S T  C O M P A N Y  O F  N E W  
Y O R K

28 N a ssa u  S tree t

Pay to the o rd e r o f  . 3 °
D ollars,

which, w ith certa in  deben tu res an d  o th e r considera­
tions, hereby are  accepted in fu ll paym ent o f  all claim s 
of any nam e o r n a tu re  o f  th e  o w n er o r ho ld er o f 
shares of p re fe rred  stock o f  A m erican  Steel F oun d ries .

$
A ss is tan t T re asu re r .

40
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(E x h ib it  F .)

(S to ck  D eposit R ece ip t.) 

C E R T IF IC A T E  O F  D E P O S IT

OF
OOO 000

S hares  (C o m  o r  P r e f .)  S tock Shares
20 OF

A M E R IC A N  S T E E L  F O U N D R IE S .

D eposited  u n d e r the  C ircu la r o f A m erican Steel 
foundries, d a ted  J a n u a ry  3 rd , 1908, a  copy o f which 
has been lodged w ith  the  undersigned . T he term 
“ A g reem en t” as h e re in a fte r  used, m eans such Circular, 
an d  the  te rm  “ C om m ittee o r  T ru s tee s  there in  named 
o r  a m a jo r ity  o f them  o r  th e ir  successors,” as here- 

3°  in a f te r  used m ean s a v o tin g  com m ittee consisting of 
E lb e rt H . G ary , C harles M iller, E d w a rd  F. Goltra, 
G eorge B. L eigh ton , E d w a rd  S hearson  and  Richard 
H . S w artw o u t, to  w hich, o r a  m a jo rity  o f which, is 
g iven  by  the  deposit o f stock h e reu n d er and the is­
suance o f  th is  receip t th e re fo r, fu ll and  irrevocable 
p ow er an d  a u th o rity  to  vo te  said stock a t the Special 
S to ck h o ld ers’ M ee ting  called  fo r  F eb ru a ry  8th, 1908, 
an d  a t  an y  an d  all a d jo u rn m e n ts  th ereo f, in  favor 

40  o f all th e  re so lu tions adop ted  by  the  B oard  of Di­
rec to rs  a t  th e ir  m eeting  held  J a n u a ry  3d, 1908, and 
p a rticu la rly  in  fav o r o f  the  am endm ents, changes and 
a lte ra tio n s  in  the  C ertifica te  o f In co rp o ra tio n  referred  
to  in  th e  N otice o f said  M eeting , an d  to  give w ritten 
assen t th e re to  and  in  fa v o r  o f  a  reso lu tion  vesting in 
the  above-nam ed  V o tin g  C om m ittee  th e  pow er to take 
all steps on b eh a lf o f th e  D eposito r w hich they in their 
d isc re tio n  m ay  deem  w ise to  ca rry  ou t the said “A gree­
m en t” (p la n )  o r to  abandon  th e  same.
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No. ooo oooo S hares

G U A R A N T Y  T R U S T  C O M P A N Y  O F  N E W  
Y O R K

28 N assau  S tree t, N ew  Y ork , 

hereby certifies th a t it has received fro m

(N o . o f  S h a re s ) sh ares  o f 
Stock as above sta ted , su b jec t to .th e  te rm s  an d  con­
ditions o f the  above described  ag reem en t an d  to  be 
used fo r the purpose th e re in  s ta ted  o f the  C om m ittee 
or T rustees there in  nam ed  o r  a  m a jo r ity  o f them  o r 
their successors and  the  ho ld er h e reo f assen ts to  and  
is bound by the p rov isions o f said ag reem en t by  re ­
ceiving th is Certificate. T h e  ho lder h ereo f is en titled  
to receive all th e  securities, benefits and  ad v an tages 
coming tO' the deposito rs respectively  o f said  stock 
under said agreem ent. T h e  in te re st rep resen ted  here in  
is assignable by tra n s fe r  upon  books kep t by th is  Com - 3°  
pany fo r th a t purpose  by th e  ho ld er h e reo f in person  
or by proxy  upon su rre n d e r o f th is  C ertificate, sub ject 
to the term s thereo f.

New Y ork  19° •
Guaranty T rust Company of N ew Y ork 

B y
V ice P res id en t

A ssis tan t T re asu re r .
Registered

T he T rust Company of A merica
R e g is tra r

By
A ssis tan t S ecretary .

40
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K now  all m en by these p resen ts  th a t

th e  u ndersigned , fo r  value received, have bargained, 
sold, assigned , an d  tra n s fe rre d , an d  by  these presents 
do  b arg a in , sell, assign  and  tra n s fe r  u n to

all th e  property , right, 
title  and  in te re st rep resen ted  by the  w ith in  Certificate, 
sub ject, how ever, to  all th e  te rm s and  conditions of 
th e  ag reem en t re fe r re d  to  th ere in , and  do hereby con­
s titu te  and  ap p o in t .
t ru e  an d  law fu l A tto rn ey , irrevocable, fo r
and  in  n am e and  stead, but to

use, to  sell, assign, trans­
fe r  an d  set o ver all said  p ro p erty , righ t, title and 
in te rest, and  fo r  th a t pu rp o se  to  m ake and execute 
all necessary  acts o f  assignm en t and  tra n sfe r , and one 
o r  m o re  persons to  su b stitu te  w ith  like full power, 
h ereby  ra tify in g  an d  confirm ing  all th a t

said  A tto rn ey  or
^ su b stitu te  o r  substitu tes, shall law fully  do by

v irtu e  h ereo f

I n  W i t n e s s  W h e r e o f  have
h ereu n to  set h an d  an d  seal th is  day
o f  one thousand  nine
h u n d re d  and

L L

S igned  Sealed  an d  D elivered  
40  in  P resence  o f

N o t i c e : T h e  s ig n a tu r e  to  th is  a g r e e m e n t m u st cor­
re sp o n d  w ith  th e  n a m e  a s  w r it te n  u p o n  th e  fa c e  o f  the 
cer tif ica te , in  e v e r y  p a rticu la r , w ith o u t  a ltera tion  or 

e n la r g e m e n t, o r  a n y  ch a n g e  w h a te v e r .
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(E x h ib it  G .)

T his exhibit is here  om itted  as it is the  sam e as 
Exhibit D6, in fr a .

(E x h ib it  H .)

T his exhibit is here  o m itted  as it is the  sam e as 
Exhibit D5, in fr a .

Êxhibit D4.

A M E R IC A N  S T E E L  F O U N D R IE S ,

B o a r d  o f  D ir e c t o r s .
30

Regular Meeting, January 3, 1908.

Mr. E. H . G ary, on b eh a lf o f the  C om m ittee, ap ­
pointed D ecem ber 6 th , 1907, thereu p o n  p resen ted  the  
Report o f the C om m ittee.

On m otion regu la rly  m ade and  seconded, i t  w as duly

R eso lved , th a t th e  R ep o rt o f  th e  C om m ittee o f  
December 6th, 1907, re la tive to  a change in  the  c h a r­
acter and am ount o f th e  C om pany’s stock be and  th e  40 
same hereby is approved  and  a d o p te d ; and  be it f u r ­
ther

R eso lved , th a t the  C ircu la r to  th e  S tockho lders 
dated Jan u a ry  3rd , 1908, be signed  by th e  V o tin g  
Committee provided fo r  in th e  rep o rt, viz., M e ss rs .:

E lb e rt H . G ary ,
C harles M iller,



142

io

‘ -1

E x h ib i t  D $

E d w a rd  F . G oltra ,
G eorge B. L e igh ton ,
E d w a rd  Shearson ,
R ich ard  H . S w a rtw o u t;

an d  be it fu r th e r

R e s o l v e d , th a t a  copy o f the R ep o rt o f said Com­
m ittee  be annexed  to  these m inutes.

T h ereu p o n  the  fo llow ing  reso lu tion  w as presented 
an d  a d o p te d :

(T h e  reso lu tio n  is here  om itted  as it is the same as 
E x h ib it B a ttach ed  to  the  certificate o f amendment, 
in f r a .  ) c d  f h  Q b t .

Exhibit D5,

30  O F F IC E  O F  A M E R IC A N  S T E E L  F O U N D R IE S . 

T o  t h e  S t o c k h o l d e r s  :

A fte r  a  ca re fu l considera tion  o f  a  num ber of plans 
suggested , the  B o ard  o f  D irec to rs  has determined 
upon  th e  p roposition  h ere  ou tlined , w hich is now sub­
m itted  to  the  stockho lders fo r  approval.

T h is  p lan  is  based upon a reduction  o f the stock 
w hich, because o f th e  v a rio u s  considerations involved, 

4 °  is  believed to  be justifiab le  and  proper, and upon 
w hich, it is hoped, d iv idends can be continuously 
ea rn ed  an d  d is trib u ted  to  the  stockholders.

I t  is expected  th a t in trin sica lly  as well a s  fo r m arket 
purposes, the  value o f  th e  p ro p o rtio n s o f the reduced 
stock it is p roposed  to  issue to1 the  ho lders o f the pres­
en t p re fe rre d  and  com m on stock  o f the Com pany will 
be g re a te r  th a n  the  p resen t holding, and  will have an
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increased value as co lla teral secu rity  and  th e re fo re  
that the adoption o f the  p roposed  p lan  by  the  stock­
holders will be h igh ly  ad v an tageous to  b o th  the  p re ­
ferred and the com m on stockholder.

In  the opinion o f m an y  stockholders, the  cum ula­
tive feature o f the  p resen t stock  o f the  C om pany is 
not only o f no value to  the  ho lders, in trin sica lly , b u t 
rather, by reason  o f th e  fa ilu re  o f the  C om pany to  p ay  
dividends fo r a  te rm  o f yea rs  and  a constan tly  in- ^  
creasing accum ulation  o f  such d iv idends, h a s  been a 
detrim ent and an  in ju ry  to  the  m ark e t v a lue  th ereo f.
Up to  A ugust i ,  1907, th e re  have been accum ulated  
and unpaid, upon th e  o u ts tan d in g  p re fe rre d  stock o f 
the Company, d iv idends am o u n tin g  to  app rox im ate ly , 
$3,440,000', equal to* tw en ty  per cent o f the  p a r  value.
U nder the proposed p lan  here  subm itted  these ac­
cumulations will be d ischarged , and  any  possible re ­
currence o f such accum ulations avoided.

T o the p re fe rred  stockho lders an  o p p o rtu n ity  is a f-  
forded to  obtain now  th e  deben tu res o f  the  C om pany, 
which will have a m ark e t value and  be availab le  a s  col­
lateral security, to  an am oun t, a t par, equal to  the  ac­
cumulated dividends a s  well as a p robab ility  o f reg u ­
lar dividends in the fu tu re , besides receiv ing  a cash 
consideration fo r  the  su rre n d e r o f th e ir  p resen t h o ld ­
ings.

The plan is reg ard ed  as  advan tag eo u s to  th e  ho lders 
of the com m on stock also: W h ile  the  com m on stock­
holder will have a reduced  ag g reg a te  p a r  value o f 40. 
stock, it will be stock in a  to ta l cap ita liza tion  o f abou t 
one-half o f the p resen t issu e ; th e  en tire  issue o f p re ­
ferred stock, w ith  the accum ulated  d iv idends, w ill be 
wiped out, and  the  com m on stockho lders w ill be en ­
titled tO' share in any  fu tu re  d is trib u tio n  o f  ea rn in g s 
in proportion  to  th e ir ho ld ings o f  stock in  th e  re ­
duced issue, and  will also have a p ro p o rtio n a te  in ­
terest in the assets and  p ro p e rty  o f the  C om pany  w ith
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the  p re fe rre d  stockholders, in stead  o f only an equity 
over and  above the  p a r  value o f  th e  p re fe rred  stock, 
a s  h e re to fo re .

T h e  h o lders o f the p re fe rre d  stock, under the pro­
posed plan , w ill have the  ad d itio n a l advan tage of hav­
in g  o b ta ined  the consent and  acquiescence o f the hold­
e rs  o f  the  com m on stock to  a n  issue o f debenture 
aggregating* ap p rox im ate ly , $3 ,440,000, w hich will be
equal to  th e  am o u n t o f d iv idends now  accrued, which '20  .
d iv idends o therw ise  could n o t be d istribu ted  a t this 
tim e, and  p erhaps no t fo r  m an y  yea rs  tO' come.

T h e  B o ard  o f D irec to rs  have endeavored to form u­
la te  a  plan  w hich gives due consideration  to  the rights 
o f  the  ho ld ers  o f b o th  classes o f  stock, recognizes the 
re la tiv e  p o in ts  o f  s tren g th  o r  w eakness in each, gives 
a tten tio n  also  to  th e  re la tive  m ark e t values o f both 
classes o f stock fo r  a  period  o f  years, and seeks 
p rim arily , an d  above all else, a  trea tm e n t o f the hold­
ings o f  each class o f  stock w hich shall be fa ir  and 
ju s t  to  both.

T h is  p lan, to  becom e effective and  acted upon, must 
receive th e  assen t and  app roval o f  th e  stockholders 
o f the  C om pany. A n d  if  ca rried  out, it shall be op­
e ra tiv e -a s  o f A u g u s t 1st, 1907, in  so fa r  as it con­
cerns th e  use and  applica tion  o f earn ings since that 
date, to  the  paym en t o f  d iv idends, thereby  giving to 
the  h o ld ers  o f  th e  reduced  stock the benefit o f any 
ea rn in g s since A u g u st 1st, 1907, fo r  dividend pur- 

40  poses, if , o r as  declared  by the B oard  o f Directors. 
T h e  p lan  now  proposed  is  as fo llo w s :

I t  is  p roposed  to  have  su rren d ered , re tired  and can­
celled, all o u ts tan d in g  stock o f the  Com pany, both 
p re fe rre d  and  com m on, and  to  m ake an  issue of stock 
in  the  to ta l am o u n t o f  $17 ,184 ,000  in shares o f $100 
each, to  be o f one k ind  and  class, w ithou t distinction 
o r  p re fe ren ce  betw een  any  o f  the  h o lders thereof.
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In consideration  o f th e  su rren d er, cancellation  an d  
retirem ent o f the p re fe rre d  stock by the h o ld e rs  th e re  
is to be issued to  them  in exchange and  in  lieu th e reo f, 
including all rig h ts  to  th e  accum ulated  d iv idends upon 
the p re ferred  s to c k :

(1 ) seventy-seven per cent o f th e  p roposed  issue 
of stock w hich is  equivalen t to  seventy-seven p er cent 
of the presen t o u ts tan d in g  p re fe rre d  stock, nam ely , 
$13,231,680, be ing  a t  the  ra te  o f $77 .00  p a r  value 20 
of the proposed stock fo r  each $100, p a r  value, o f th e  
present p re fe rred  stock, except as to  $56 ,000  p a r value 
thereof, w hich is con tro lled  by the  C om pany and  w hich
is to  be re tired  w ith o u t p a r tic ip a tio n ;

(2 ) debenture bonds to  be d a ted  F e b ru a ry  1, 1908, 
to the am ount o f  $20 .00 , p a r value, fo r  each $ io o ; 
par value, o f such p re fe rre d  stock, payable as to  p rin ­
cipal, fifteen years fro m  such date, and  b ea rin g  in te re st 
at four per centum  p er annum , payable sem i-annuallv ,

(3 ) an am oun t in  cash  equal to  $3 .00  fo r  each 
$100, par value, o f  such p re fe rre d  stock.

To the ho lders o f the  com m on stock, in  considera­
tion of the su rren d er, re tirem en t an d  cancellation  o f 
their shares, the C om pany  proposes to  issue and  de­
liver, in lieu o f and  in  exchange fo r  said stock, tw en ty - 
three per cent o f the  proposed  stock, w hich  is equiva­
lent to $3,952,320, p a r  value, o r a t the  ra te  o f $25 .00  
par value, fo r  each $100, p a r  value, o f  th e  p resen t 4  
common stock, except as to  $720  p a r value th e reo f, 
which is contro lled  by  th e  C om pany and  w hich  is to  be 
retired w ithou t p artic ipa tion .

For equities in  the  reduced  stock, if  and  w hen is­
sued, of less th a n  one share  o f the  p a r  value o f one 
hundred dollars, th e re  w ill be issued, stock scrip, 
which will no t be en titled  to  share  in  any  div idends
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th a t m ay be declared , b u t m ay  be exchanged fo r stock, 
in am oun ts o f  one h u n d re d  dollars, o r m ultiples there­
o f, as p rov ided  in  such scrip.

T h e  p roposed  d eben tu res will be a  d irec t obligation 
o f th e  C om pany, payable to  bea rer, and  will contain 
a  stipu la tion  th a t no t less th a n  ten  per cent of the 
en tire  issue shall be paid  and  cancelled each year, com­
m encing  F e b ru a ry  i ,  1913, a t n o t exceeding par and 
in terest. T h ey  will also  p rovide th a t all o r any part 
o f  the  C om pany’s accum ulated  earn ings o r surplus 
m ay  be used a t  any  tim e to  re tire  any  o r all o f them, 
a t n o t exceeding  p a r  and  in terest. Bonds for re­
tirem en t to  be, i f  possible, pu rchased  in the open m ar­
ket, o therw ise  th ey  w ill be chosen by lot in the usual 
m anner.

F o r  deben tu re  equities o f  less th a n  one hundred dol­
lars, th e re  w ill be issued D eben tu re  scrip, which will 
n o t bear in te rest, b u t m ay  be exchanged  in amounts 
o f  one h u n d re d  d o llars  o r  m ultip les thereo f, as pro­
v ided there in , fo r  D eben tu res h av in g  attached  thereto 
in te re st coupons, fo r  in te re st fro m  the issue date of 
such D ebentures.

In  o rd e r th a t the  p lan  m ay  be subm itted  to  the 
stockho lders th e  B o ard  has, by  resolution , caused a 
special s tock h o ld ers’ m eeting  to  be called to  meet at 
th e  C om pany’s Office, N o. 15 E x change Place, Jersey 
C ity, N ew  Jersey , on S a tu rd ay , F eb ru a ry  8th, 1908, 
n o tice  o f  w hich is h e rew ith  in c lo sed ; and  has ordered a 

4°  copy o f  such notice, an d  a copy o f  th is circular, to  be 
m ailed  to  all s tockholders o f reco rd  a t th e  close of busi­
ness on J a n u a ry  4, 1908, and  fo r  the  purpose o f holding 
such m eeting , has o rd e red  th e  T ra n s fe r  Books for 
b o th  the  com m on and  p re fe rre d  stock, to  be closed 
a t the  close o f business on Ja n u a ry  23rd , 1908, to 
reopen  o n  F e b ru a ry  10, 1908.

T o  in su re  the p ro m p t ca rry in g  ou t o f the plan upon 
app roval by the  stockholders, it is necessary tha t as-
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senting stock be p u t in tru s t  pend ing  action  by  the 
stockholders and  fo r  th is  purpose  a rran g em en ts  have 
been m ade w ith  the  G u a ran ty  T ru s t  C om pany o f N ew  
York, N ew  Y o rk  C ity, to  ac t as D epositary  and  E x ­
change A gent and  to  issue receip ts fo r  all such stock, 
properly indo rsed  in  b lank, and  duly  w itnessed, as 
may be delivered  to  it, such receip ts to  ca rry  all t^ie 
rights and priv ileges o f the  stock they  represen t, ex ­
cept the vo tin g  pow er, w hich, by the  deposit o f the  
stock will be vested  in  a V o tin g  C om m ittee, consisting  
of M essrs. E lb e rt H . G ary , C harles M iller, E d w a rd  
F. Goltra, G eorge B. L eigh ton , E d w a rd  S hearson  and  
Richard H . S w artw o u t, o r a m a jo rity  o f  them , w h o  
shall have pow er in  th e ir  d iscre tion , to  de term ine  th e  
time, m anner and  m ethod  o f ca rry in g  ou t the  p lan  
herein set fo r th  o r aban d o n in g  the  sam e, i f  fo u n d  
impracticable by reaso n  o f the  fa ilu re  o f th e  stock­
holders to  approve, o r o therw ise.

The deposit o f stock and  th e  issuance o f th e  D e­
positary’s R eceipt th e re fo r  shall be fu ll and  irrevocable 
power and a u th o rity  to  vo te said stock a t the  special 
stockholders’ m eeting  called fo r  F e b ru a ry  8 th , 1908, 
and at any and  all ad jo u rn m e n ts  th e reo f, in  fav o r o f all 
the resolutions adop ted  by th e  B o ard  o f  D irec to rs  
at their m eeting  held  J a n u a ry  3, 1908, and  p a r tic u ­
larly in fav o r o f  the  am endm ents, changes and  a lte ra ­
tions. in the C ertificate o f In c o rp o ra tio n  re fe rre d  to  in  
the notice o f said m eeting , and  to  give w ritten  assen t 
thereto; and in fa v o r o f a  re so lu tion  vestin g  in  th e  40  
above nam ed V o tin g  C om m ittee th e  pow er to  take  all 
steps on behalf o f th e  depositors, w h ich  th ey  in  th e ir  
discretion m ay deem  w ise, to  c a rry  ou t th e  p lan , o r  
to abandon the sam e, if  fou n d  by  them , o r a m a­
jority of them , to  be im practicab le, by reason  o f the 
failure of the stockho lders to  approve, o r  o therw ise.

As soon as  in the  opin ion  o f the  C om m ittee h ere in  
referred to, o r  a m a jo rity  th e re o f, a sufficient am oun t
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o f stock has been  deposited , app lica tion  will be made 
fo r  lis tin g  the  D ep o sita ry ’s receip ts so th a t the same, 
w hen  listed, w ill be accepted as good delivery by the 
N ew  Y o rk  S tock  E xchange, and  m ay  be transferred  
th e  sam e as stock certificates, bu t they  cannot be ex­
changed  fo r  stock deposited  o r the  reduced stock and 
securities un til a f te r  the  p lan  has been acted upon by 
th e  stockholders, an d  then  only  as here in afte r pro­
vided.

20
I f  the  p lan  should  be adop ted  the G uaran ty  T rust 

C om pany  o f N ew  Y o rk  shall upon  notice from  the 
C om m ittee o r a m a jo rity  th e re o f, th a t the plan has 
been adop ted  and  is to  be ca rried  out, deliver to  or 
upon th e  o rd e r o f the  C om m ittee  all stock certificates 
held  by it h e reu n d er upon  receip t o f the new  securities 
an d  cash exchangeable th e re fo r  as above stated, and 
notice w ill be g iven  o f  the  tim e w hen the new se­
cu ritie s  w ill be read y  fo r  delivery.

I f  the  p lan  is n o t adop ted  and  ca rried  out, the de- 
■ positing  stockho lders w ill be en titled  to  the stock de­

posited  w ith o u t charge  o r  expense, upon  application 
to  the G u a ran ty  T ru s t  C om pany o f N ew  Y ork, after 
the  said V o tin g  C om m ittee shall give notice o f the 
aband o n m en t o r fa ilu re  o f said  plan. .

T h e  B o ard  o f  D ire c to rs  h as  appo in ted  a  Committee 
consisting  o f  th e  sam e p ersons above nam ed as the 
V o tin g  C om m ittee, w ith  pow er to  determ ine whether 
the  p lan  shall be c a rr ie d  ou t o r shall be abandoned 

40  i f  fo u n d  im practicab le  by  reason  o f  the fa ilu re  of the 
stockho lders to  approve, o r  o th erw ise ; to  make ap­
p lica tions fo r  lis ting  the  C ertificates o f deposit, and 
generally  to  do all th in g s  w hich  in the  discretion of 
such C om m ittee  o r a m a jo r ity  th e reo f, shall be neces­
sa ry  o r advisable fo r  c a rry in g  o u t said plan o r aban­
do n in g  it.

T h e  G u a ran ty  T ru s t  C om pany o f  N ew  Y ork, which 
has ag reed  to  act as D ep o sita ry  and  E xchange Agent
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hereunder, it m ust be understo o d , assum es no> obli­
gation o r responsib ility  w ith  re fe ren ce  to  a n y  o f  the 
statem ents m ade in th is  c ircu lar, n o r  to  the adop tion  
of or ca rry ing  ou t o f the  p lan, n o r w ith  re ference  
to o r on account o f the  securities and  cash to  be re ­
ceived and d istribu ted , except as such D ep o sita ry  and  
Exchange A gen t to  receive an d  d is trib u te  such se­
curities and  cash as shall be delivered  to  it by o r on 
the order o f the C om m ittee  fo r  th a t purpose.

By o rder o f the B o ard  o f  D irec to rs.
E L B E R T  H . G A R Y  
C H A R L E S  M IL L E R  
E D W A R D  F . G O L T R A  
G E O R G E  B. L E IG H T O N  
E D W A R D  S H E A R S O N  
R IC H A R D  H . S W A R T W O U T

D ated Ja n u a ry  3rd , 1908,
C om m ittee.

10

2 0

**F or the convenience o f  the  stockholders, a 
stamped envelope duly  addressed , and  fo rm al le tte r o f 
transm ission to  the D ep o sita ry  G u a ran ty  T ru s t  C om ­
pany o f N ew  Y o rk  is h e rew ith  enclosed.

All C ertificates p resen ted  fo r  deposit m u st be en­
dorsed in blank, the assignm en t w itnessed  and  dated , 
and the signatu re  g u aran teed  by  a rpem ber o f  the  
New Y ork  S tock  E xchange, o r  by  a B ank  h av ing  
a New Y ork  corresponden t, o r acknow ledged  b e fo re  a 
N otary Public, u n d er seal. 4 °

Stockholders tra n sm ittin g  C ertifica tes by m ail o r  ex ­
press will please ind icate  w h e th e r they  desire  th e  C er­
tificates o f D eposit to  be fo rw ard e d  to  them  by  reg is­
tered m ail o r  by express, and  i f  the la tte r, a t w h a t 
valuation.
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TO

A M E R IC A N  S T E E L  F O U N D R IE S .

N otice o f  Special M eeting  o f  F e b ru a ry  8 th , 1908, as 
A u th o rized  by  th e  B o ard  o f D irec to rs’ M eet­

ing  o f  J a n u a ry  3rd , 1908.

N otice is hereby  g iven th a t a special m eeting  of the 
S tockho lders o f  the  A m erican  S teel F oundries has 
been duly  called and  w ill be held  a t the principal of- 

20 fice o f  th e  C om pany, 15 E x ch an g e  Place, Jersey 
C ity , N ew  Jersey , on S a tu rd ay , the  8 th  day  o f Febru­
ary , 1908, a t tw elve  o ’clock, noon , fo r  the purpose.of 
ac tin g  upon  the p roposition  to  reduce and  change the 
au th o rized  cap ita l stock o f  the  C om pany from  thirty- 
seven m illion  six  h u n d red  and  fifty  thousand  dollars 
($ 3 7 ,6 5 0 ,0 0 0 ), d iv ided  in th ree  h u n d red  and seventy- 
six  th o u san d  five h u n d red  (3 7 6 ,5 0 0 ) shares of the 
p a r  value o f  one h u n d re d  d o lla rs  each, and  consisting 
o f n ineteen  m illion  five h u n d red  and  fo rty  thousand 
do llars  ($ 1 9 ,5 4 0 ,0 0 0 ) p a r  value o f p re fe rred  stock, 
and  eigh teen  m illion  one h u n d red  and  ten  thousand 
do llars  ($ 1 8 ,1 1 0 ,0 0 0 ) p a r  value o f  com m on stock, to 
seventeen m illion  one h u n d re d  and  e igh ty -fo u r thou­
sand  d o lla rs  ($ 1 7 ,1 8 4 ,0 0 0 ), d iv ided  in to  one hundred 
seventy-one th o u san d  eigh t h u n d red  and  fo rty  (171,- 
8 4 0 ) shares o f  th e  p a r value o f  one hundred  dollars 
each, all o f  one class and  k ind , w ithou t distinction 
betw een  any  o f  such sh a re s ; and  to  accom plish such 

4 °  reduction  a n d  change by  ca lling  in  fo r  surrender, re ­
tirem en t and  cancellation  the  p resen t ou tstanding  pre­
fe rre d  stock, and  the  o u ts tan d in g  com m on stock.

A n d  to  issue an d  deliver to  th e  ho ld ers  o f  the pre­
fe rre d  stock, in co n sid era tio n  o f  the  su rrender, retire­
m en t and  cancellation  o f  th e ir  shares o f preferred 
stock, ( 1 )  seventy-seven do llars  ($ 7 7 .0 0 ), p ar value 
o f th e  p roposed  issue o f  stock fo r  each one hundred 
d o lla rs  ($ 1 0 0 ) p a r value o f  the  p resen t preferred
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stock; (2 )  the deben tu res o f  the C om pany, to  be 
dated F eb ru a ry  1, 1908, payable a s  to  principal, fif­
teen years from  such date, b ea rin g  in te re st a t fo u r 
per cent p er annum , payable sem i-annually , sub ject 
to such te rm s and  in such fo rm  as the  B o a rd  o f D i­
rectors shall determ ine, to  the  am oun t o f  tw en ty  do l­
lars ($ 2 0 .0 0 ), p a r  value, fo r  each one h u n d red  do l­
lars ($ 1 0 0 ), p a r value, o f  the  p resen t p re fe rre d  s tock ; 
and (3 )  an  am o u n t in  cash  equal to  th ree  do llars 
($3.00) fo r each one h u n d red  d o lla rs  ($ 1 0 0 ) , p a r  20 
value, o f the p resen t p re fe rre d  stock.

A nd to  issue and  deliver to  the  h o lders o f  the  com ­
mon stock, in considera tion  o f  the  su rren d er, can ­
cellation and  re tirem en t o f th e ir  shares o f  stock, 
twenty-five do llars ($25 .00 '), p a r  value, o f the p ro ­
posed shares o f stock, fo r  each one h u n d red  do llars  
($100), p ar value, o f  the  p resen t com m on stock.

And fo r the purpose  o f  ac tin g  upon th e  proposition  
to amend A rticle IV  o f th e  C ertificate o f In co rp o ra - 
tion of th is  C om pany, so as to  read  as fo llo w s :

“ IV. T he to ta l au th o rized  cap ita l stock o f th e  co r­
poration is seventeen m illion  one h u n d re d  and  eigh ty- 
four thousand dollars ($ 1 7 ,1 8 4 ,0 0 0 ), d iv ided  in to  one 
hundred and seventy-one th o u san d  eigh t h u n d red  and  
forty  shares o f the  p a r  value o f  one h u n d red  dollars 
each.”

F rom  tim e to  tim e the  stock o f the  C om pany m ay 
be increased o r reduced  acco rd ing  to  law , and  m ay  4 °  
be issued in such am oun ts an d  p ro p o rtio n s  as shall 
be determ ined by  the B o ard  o f  D ire c to rs  and  as m ay 
be perm itted by law .”

and m aking the certificate o f  in co rp o ra tio n  as  am ended  
read accordingly.

And fo r the purpose o f  m ak in g  applica tion  o f  any  
surplus arising  fro m  th e  re tire m en t and  cancellation  
of stock, and the  accum ulated  su rp lus up to  A u g u st
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is t ,  1907, to  (A )  th e  cash paym ent to  the present 
p re fe rre d  stockholders, as a p a r t o f th e  consideration 
fo r  the  su rren d er, cancellation  and  re tirem en t o f the 
p re fe rre d  stock ; ( B ) ,  to  p rovide fo r  th e  D ebentures to 
be issued, a lso  a s  a  p a r t  considera tion  fo r the sur­
ren d er, cancellation  and  re tirem en t o f the preferred  
stock ; and, ( C ) ,  to  the reduction  o f cost o f prop- 
erty .

A n d  fo r  the purpose  o f au th o riz in g  and  empowering 
20 the  C om m ittee  nam ed in  the  accom panying circular 

as the  V o tin g  C om m ittee to  take  such action and 
such steps as they  o r  a m a jo r ity  th e reo f, in their dis­
cre tio n  m ay  deem  necessary  o r  p roper, tow ards the 
app roval and  effectuation  o f  the  p lan  proposed or the 
abandonm en t, if  in  th e ir  op inion the sam e cannot be 
m ade effective, the  lis tin g  o f  C ertificates o f Deposit 
and  o therw ise , as  set fo r th  in the  reso lu tions o f the 
B o ard  o f D irec to rs , adop ted  J a n u a ry  3rd , 1908.

30 F . E . P A T T E R S O N ,
Secretary.

Je rse y  C ity, N . J.,- J a n u a ry  4 th , 1908.

A s th e  stock o f  th e  co rp o ra tio n  should be repre­
sented  as fu lly  as  possible a t th e  special m eeting, stock­
h o lders w ho w ish  to  v o te  as  above indicated, are re­
quested  to  deliver th e ir  p re sen t stock certificates to 
th e  G u a ran ty  T ru s t  C om pany o f  N ew  Y ork , 30 N as­
sau S tree t, N ew  Y ork , in  accordance w ith  the Cir- 

4 °  cu lar to  stockholders, d a ted  Ja n u a ry  3rd , enclosed 
herew ith .

In  v iew  o f  th e  v e ry  considerab le am ount o f detail 
necessary  to  p re p are  fo r  th is  m eeting , it is desired that 
stock be deposited  as above a t as ea rly  a date  as 
possible.

T h e  reso lu tion  above re fe rre d  to  is subject to in­
spection by an y  s tockho lder a t  the  office o f the Secre­
ta ry  a t the  offices o f  the  C om pany  in N ew  Y ork  and 
C hicago.
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Exhibit D7.

A M E R IC A N  S T E E L  F O U N D R IE S .

Special S tockho lders’ M eeting , Feb. 8, 1908.

The chairm an m ade a  s ta tem en t re g a rd in g  the p u r­
poses for w hich the m eeting  w as called and  m atte rs  
pertaining thereto .

M eeting ad jo u rn ed  to  M arch  14, 1908.

20

Exhibit D8.

A M E R IC A N  S T E E L  F O U N D R IE S .

Board of D irectors.

A djourned  reg u la r m eeting , Feb. 8, 1908.
30

On m otion regu la rly  m ade and  seconded, it w as duly

R esolved, th a t, on accoun t o f  the  ad jo u rn m e n t o f  
the S tockholders’ Special M eeting  to  M arch  14th, th e  
transfer books fo r  b o th  th e  com m on an d  p re fe rre d  
stock o f th is co rpo ra tion  be closed a t the  close o f  busi­
ness on F eb ru a ry  10th, 1908, to  reopen  on M onday , 
March 16th, 1908.

40
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Exhibit D9.
10

O F F IC E  O F  T H E  A M E R IC A N  S T E E L  
F O U N D R IE S .

T o  th e  Stockholders of the A merican Steel 
F oundries:

T h e  m eeting  o f stockholders fixed fo r Saturday, 
F e b ru a ry  8 th  in stan t, a t 12 o ’clock M ., w as adjourned 
to  S a tu rd ay , M arch  14th, 1908, a t the sam e hour and

2Q place. N o  o th e r action  w as taken. A  restraining 
o rd e r ag a in s t the  consum m ation  o f the proposed 
change in securities h ad  been obtained  from  a  New 
Je rse y  chancellor a t  the  instance o f M r. D avid  Straus, 
a  stockho lder ow n ing  abou t 1,000 shares  o f preferred 
stock. T h is  o rd e r, how ever, w as to ta lly  unnecessary, 
fo r  the reason  th a t a la rg e  percen tage o f the stock­
h o ld ers  (a lth o u g h  a  m in o rity )  h ad  failed to  deposit 
th e ir  stock w ith  th e  G u a ran ty  T ru s t  Com pany of 
N ew  Y o rk  as requested .

3°  T h e  p lan  con tem plated  a  change in  the capital stock 
only  upon  condition  th a t th e  stockholders should vol­
u n ta rily  adop t it. I f  th ey  deem  it unw ise or op­
posed to  th e ir  in te re sts  the  p lan  will, o f  course, be 
abandoned . T h e  conduct o f the  a ffa irs  o f the  Com­
pany  w ill depend upon th e  decision  o f th e  stockholders. 
N o  d irec to r h as h ad  any  in ten tio n  to  the contrary. 
N o  p rov ision  has been, o r  w ill be, m ade to  purchase 
the  secu rities o f  any  m in o rity  stockholder.

T h e  d irec to rs , tak en  as a  w hole, a re  the holders of 
a la rge  am o u n t o f  stock d iv ided  abou t equally between 
the  p re fe rre d  and  com m on sh a re s ; and  the plan in 
question  w as adop ted  a f te r  m uch th o u g h t and dis­
cussion. B efo re  ab a n d o n in g  the  plan  the committee 
h as decided to  m ake a  fu r th e r  sta tem en t o f the facts 
to  be considered  in connection  w ith  the  circular letter 
h e re to fo re  m ailed  to  the  stockholders.

A bou t th ree  y ea rs  since, fo r  reasons n o t necessary 
to  here  enum erate , the  business a ffa irs  o f the company
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were in an u n sa tis fac to ry  condition . T h e  com pany 
was losing m oney, and  the losses w ere increasing . I t  
was w ithout fun d s to  pay  m a tu rin g  debts, and  its 
credit was g rea tly  im paired . U n d e r these circum ­
stances the d irec to rs d e term ined  to  take  p rom pt and  
efficient m easures to  rescue the  com pany fro m  th re a t­
ening dangers w hich w ould  p robab ly  resu lt in  a  to ta l 
loss to the stockholders o f th e ir  in terests . A  financial 
plan fo r the issue and  sale o f bonds w ith  w hich  the 
stockholders are  fa m ilia r w as adopted , and  the  di- 20 
rectors personally  con trib u ted  th e  la rg e r p o rtio n  o f 
the money necessary  to  m ake the p lan  successful. 
Thereupon a tten tio n  w as given to  the question  o f  re ­
organizing the m anagem en t o f  the  com pany so as to  
secure, if possible, profitable resu lts  fro m  th e  business ; 
and finally an a rran g em en t w as m ade w ith  P res id en t 
Kelley and several associates, o f g re a t experience and  
ability, w hich it w as believed w ould  prove to  be sa tis­
factory.* T he resu lts  have fu lly  justified  the  m ak ing  
of this arrangem ent.

N otw ithstand ing  the business o f  the  com pany has 
been prosperous its stock has ap peared  to  be o f  little  
value fo r purposes o f  sale o r security . T h e re  has 
accumulated a large am o u n t o f  d iv idends on th e  p re ­
ferred cum ulative stock w hich  u p  to' the  p resen t tim e 
it has been im practicab le  to  pay. N o  d iv idends a re  
being or can be declared  u n d er ex is tin g  co n d itio n s; 
and w ithout a su bstan tia l change in  the  securities 
there seems no> likelihood o f d iv idends being  paid  on  4 °  
either class o f stock in  the  n ea r fu tu re .

But of m ore im portance  in considering  the p lan  
now subm itted is the fac t th a t since th e  com pany w as 
organized there  have  been changes 'g ro w in g  ou t o f 
competition and  o th e r business cond itions w hich  have 
forced the opinion th a t the ac tual value o f  the  p ro p ­
erties o f the  com pany is m a te ria lly  less th a n  th e  
amount o f the o rig inal cap ita liza tion . W h en  the  com -
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pany  w as fo rm ed  its  stock w as issued in good faith 
and  based on  know ledge th en  received o f  its prop- 
e rties and  th e  p rospect o f  its business, and  the belief 
th a t  the  com pany could ea rn  and  pay  dividends on 
th e  basis o f the  cap ita l th en  issued. Subsequent events 
have  show n th a t the cap ita l stock is  too  large. Public 
sen tim en t h as  changed  o r  is  rap id ly  changing  concern­
in g  th e  issue o r the  selling  v alue  o f  securities which 
a re  n o t rep resen ted  by  p roperties o f  fu ll and equal 

20 value. I t  is the  op in ion  o f  the  p resen t m anagem ent 
th a t all the  p ro p ertie s  o f th is  com pany, including manu­
fac tu rin g  p lan ts  an d  o th e r physical properties, machin­
ery , cash, inven to ries, cred its, good will, patents, etc., 
a re  o f  a  value no t exceed ing  the  am ount o f capital 
s tock  d e term ined  upon by  the  p lan  now  under con­
s id era tio n  and  inc lud ing  th e  o th e r securities issued 
o r  to  be issued as proposed. In  view  o f these facts 
th e  d irec to rs  do n o t believe th ere  can properly  be dis- 
tr ib u ted  any  d iv idends un til the  deficiency above re­
fe rre d  to  is m ade u p  by  the  accum ulation  o f earnings, 
o r  the  co n trib u tio n  o f  new  m oney, o r  by the  reduction 
o f  the  cap ita l s tock  as  proposed. S u its  are  pending 
to  m ake d irec to rs  in  o th e r co rp o ra tio n s personally li­
able fo r  the  d is trib u tio n  o f  d iv idends under circum­
stances like tho se  above nam ed. W h atev er m ay be 
the final resu lts  o f  these  suits, the  presen t sentiment 
o f  the  public w ou ld  n o t ju s t ify  the  d irec to rs in mak­
in g  an y  d is trib u tio n  o f  ea rn in g s un less and  until there 

4 °  h as  been m ade som e a d ju s tm en t w hereby  the  value of 
th e  p ro p ertie s  shall be equal to  the  to ta l am ount of 
th e  securities o u ts tan d in g  and  a  surp lus above that 
am o u n t realized  and  con ta ined  in th e  trea su ry  avail­
able fo r  d iv idends. T h e  cap ita l stock m ust be de­
creased  o r  the  asse ts m ust be increased.

T o  m ake it possible to  d is trib u te  earn ings to stock­
h o lders w ith o u t w a itin g  to  m ake up by accumulation 
o f  ea rn in g s the  d ifference betw een the value of the
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properties and  the cap ita l stock, th e  d irec to rs  decided 
upon the presen t p lan  fo r  the issue o f  securities rep ­
resenting the fa ir  value o f  the p ropertie s  o f the  com ­
pany.

In order to  secure a red u c tio n  o f the  cap ita l stock 
necessary by the fac ts  above re la ted  i t  w as essential 
to provide a plan w hich should  be fa ir  an d  sa tis fac to ry  
to all the stockholders, inc lud ing  the  p re fe rre d  and  
common each. N o  p lan  w hich w as m ore favo rab le  
to one class o r the o th er, o r w hich  w ould  be u n sa tis ­
factory to e ither class, could be effective. T h e  basis 
which was adopted  is believed to  m eet these req u ire ­
ments, although several fro m  each class have p resen ted  
claims th a t the o th e r class w as being too  fav o rab ly  
treated. I-f the p lan  shall be ca re fu lly  stud ied  by  any 
holder o f e ither class w ho w ill take  in to  accoun t all 
the reasons applicable and  inc lud ing  sales o f  th e  d if ­
ferent classes o f stock, respectively , in  the  m ark e t 
for a  period o f years, it is believed the  conclusion 
must be the  one reached  by  the  d irec to rs.

The result to  the  p re fe rre d  stockho lders if  the  p lan  
is adopted and ca rried  o u t w ill be to  give them  fo r  
each $100 p ar value o f  s to ck :

$77 p a r value in new  stock,
$20 in  4 per cen t d e b e n tu r e s ; an d  
$ 3  in  c a s h ;

and, also, 77 per cent o f  all the  fu tu re  ea rn in g s  and  
dividends, if  and  w hen declared , in stead  o f  a  lim it to  
six per cent on th e ir  p resen t holdings.

C om m on sto ck h o ld ers  w ill  r e c e iv e  n e w  sto ck  w h ich  
it is  believed  w ill b e  o f  g r e a te r  to ta l v a lu e  th a n  th e ir  

present h o ld in g s , an d  w ill  e n tit le  th e m  to  r e c e iv e  o n  th e  
reduced a m ou n t o f  s to ck  a  p r o p o r tio n  o f  a ll sto ck  
dividend d is tr ib u tio n s.

In  fact, in the opinion o f  the  d irec to rs  w ho  a re  
holders o f a large am o u n t o f  b o th  p re fe rre d  and  com -
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io
m on stock the  p end ing  p lan  w ill be o f m ateria l and 
equal pecun ia ry  benefit to  each class o f stockholders, 
if  p ro m p tly  ca rried  in to  effect. T he in terest and de­
sire  o f  the  d irec to rs  a re  to  serve th e  stockholders and 
m ake th e ir  ho ld ings m ore valuable fo r  purposes of 
sale and  security  both. ,

In  all these m a tte rs  the  d irec to rs  have  acted openly, 
im partia lly , and , as they  believe, fo r  the benefit of the 
stockholders. I t  rem ains fo r  the  la tte r  to  determine 

2 0  w h a t shall be done. T h e  responsib ility  now is en­
tire ly  w ith  them . T h e  d irec to rs  have done their whole 
d u ty  in the  p rem ises as they  see it.

T h e  d ep o sita ry  receip ts fo r  stock a lready  deposited 
have been listed  on  the  N ew  Y o rk  Stock Exchange, 
and  m ay  th e re fo re  be bough t, sold, tran sfe rre d  and 
used a s  co lla teral the  sam e as  the stock itself. Stock­
ho lders w ho have n o t a lread y  deposited their stock 
an d  a re  desirous o f do in g  so should p rom ptly  send the 

- Q sam e to  the  G u a ran ty  T ru s t  C om pany o f New  York, 
N ew  Y ork , as p rov ided  in the  c ircu la r o f  Jan u ary  3rd, 
1908.

E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N , 
E D W A R D  S H E A R S O N ,
R IC H A R D  H . S W A R T W O U T ,

Committee.
4 °  D a ted  F e b ru a ry  15th, 1908.

Exhibit DIO.
A M E R IC A N  S T E E L  F O U N D R IE S .

A d jo u rn e d  Special S tock h o ld ers’ M eeting, March 
14, 1908.

M ee ting  ad jo u rn e d  to  A p ril 18, 1908.
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Exhibit Dll.
io

A M E R IC A N  S T E E L  F O U N D R IE S .

Board of D irectors.

A djourned  R eg u la r M eeting , M arch  14, 1908.

On m otion reg u la rly  m ade and  seconded, it  w as 
duly

R esolved, th a t, on  account o f  th e  ad jo u rn m e n t o f 2Q 
the S tockholders’ Special M eeting  to  A p ril 18th, the  
transfer books fo r  b o th  th e  com m on a n d  p re fe rre d  
stock o f th is  co rpo ra tion  be closed a t the  close o f  busi­
ness on M onday, M arch  16th, 1908, to  r.eopen on M on­
day, A pril 20th, 1908.

Exhibit D12.

To the Stockholders of t h e  A merican Steel 
F oundries :

30

A t the ad jo u rn ed  special m eeting  o f  the  stock­
holders held on M arch  14th, 1908, m ore  th a n  th ree - 
quarters o f all o f th e  o u ts tan d in g  stock o f th e  C om ­
pany was represen ted  in  fa v o r o f th e  proposed  p lan  fo r  
a reduction in the  am o u n t and  change in  th e  ch a rac te r 
of the C om pany’s stock.

In view of th is g rea t m a jo r ity  deposit o f  stock in 
favor o f the plan, and  the  ob liga tion  o f  the  C om m it­
tee to  such m ajo rity , as  well as its  desire  th a t  all s tock­
holders should have fu ll o p p o rtu n ity  to  deposit th e ir 
stock, the m eeting  w as ad jo u rn e d  to  be held  aga in  a t 
the same place (N o . 15 E x ch an g e  P lace, Je rse y  C ity, 
New Je rsey ), on A pril 18th, 1908, a t tw elve o ’clock 
noon.



160

E x h i b i t  D 12  

10
By request o f  th e  stockho lders p resen t a t the meet­

ing, th e  re m a rk s  o f  the  C h airm an  o f th is  Committee, 
w ho also  ac ted  as C h airm an  o f  the m eeting, are 
p rin ted  and  h e rew ith  subm itted  to  the  stockholders.

S tockho lders who' have no t a lread y  deposited their 
stock in  fa v o r o f  th e  p lan  should  do  so by endorsing 
it  in  b lank, h av ing  it  du ly  w itnessed, and  forw ard it 
to  the. G u a ran ty  T ru s t  C om pany, N um ber 28 Nassau 
S tree t, N ew  Y o rk  C ity, the  T ru s t  C om pany will is- 

20 sue in  lieu  th e re o f D eposit R eceipts, w hich are listed 
on th e  N ew  Y o rk  S tock  E x change, and  will be ju st as 
available fo r  buying , selling  o r  colla teral as the stock 
itself.

W e  tru s t, i f  you  have  n o t a lready  deposited your 
stock, you  w ill do  so p rom ptly .

R espectfu lly ,
E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R ,

3Q E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N , • 
E D W A R D  S H E A R S O N , 
R IC H A R D  H . S W A R T W O U T ,

Committee.
D ated , M arch  21, 1908.

R emarks of Mr. E . H . Gary, Chairman of th e  
4°  S pecial Committee and  member of the B oard of 

D irectors of th e  A merican S teel F o undries,
MADE AT THE STOCKHOLDERS' MEETING HELD MARCH 
I4TH, I908.

O v er seventy-five p e r cent o f  th e  stockholders have 
signified th e ir  acceptance o f  the  plan  fo r reducing 
th e  cap ita l s tock  an d  chang ing  th e  fo rm  of securities, 
and  have accord ing ly  deposited  th e ir  stock w ith the
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Trust Qom pany p u rsu a n t to  the  c ircu la r le tte rs  w hich 
have hereto  been issued. In  view  o f th e  expressed  
opinion o f so la rg e  a m a jo r ity  th e  D irec to rs  w ould  
not be justified in ab andon ing  th e  p lan  u n d er consid­
eration w ithou t m ak in g  every  fa ir  reasonable effo rt 
to carry in to  effect. I t  w as adop ted  a f te r  th e  m ost 
careful deliberation  by the  B o ard  o f  D irec to rs  as  the 
only one w hich a f te r  advice o f  counsel seem ed to  be 
practicable in  o rd e r to  secure to  th e  s tockho lders th e  
benefits they should  receive by reason  o f th e ir  in- 20 
terests.

The value o f th e  p ro p e rtie s  o f  th e  C om pany a t the 
present tim e and  in  view  o f th e  in fo rm a tio n  now  at 
hand is no doubt m uch less th a n  the  to ta l am oun t of 
the capital stock. W h en  the  C om pany  w as organ ized  
conditions w ere m ateria lly  d iffe ren t, and  th e  m an ­
agement, w hich w as no t th e  sam e as  the p resen t m an ­
agement, had reason  to  believe, an d  did believe, th a t 
the capital stock w as n o t in excess o f  the  value o f  th e  
property; bu t subsequent events have  d em o n stra ted  to  
the satisfaction  o f the  p resen t m anagem en t th a t a t 
this tim e the cap ita liza tion  is so g rea tly  in  excess o f 
the present value o f  the  assets th a t the  B oard  w ould  
not be justified in  dec la ring  d iv idends on any  p a r t o f 
the capital stock, p re fe rre d  o r com m on, u n til e ither 
sufficient earn ings a re  realized  to  m ake up  th e  d iffe r­
ence between the p resen t ac tua l value o f the  p ro p e rty  
and the to tal cap ita lization , inc lud ing  all the  securities 
issued, o r unless th e  cap ita liza tion  shall be reduced  4 °  
to correspond w ith  th e  p resen t ac tual value o f  the 
property. I f  the first suggested  cou rse  is pu rsued  
evidently it w ould requ ire  a  delay  o f several years 
at least before the  ea rn in g s w ould  be sufficient to  
make up the excess o f  cap ita liza tion . I t  appeared  to  
the Board of D irec to rs th a t th is  w ould  h a rd ly  be fa ir  
to the present ho lders o f  s to ck ; and , m oreover, th a t 

. ^  w°uld not be desired  by them  inasm uch  as th e  com -
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pany  has been d u rin g  the last y ea r o r tw o  prosperous 
and  seem s to  have p rospects  o f securing  a continuance 
o f ea rn in g s in th e  fu tu re  even th o u g h  they may be 
som ew hat in te rru p ted . T h e  B o ard  o f D irectors be­
lieve th e  s tockho lders should  have some immediate 
benefit by reaso n  o f th e ir  ho ld ings w hen and as profits 
a re  realized  i f  it is p racticab le  and  law ful.

W e  u n d e rs ta n d  a  com pany has no righ t to pay 
d iv idends un less th ere  is in  the  trea su ry  a clear sur- 

20 p lus available fo r  dividends. T h ere fo re , if a company 
has a cap ita l stock o f  th irty -tw o  m illion dollars, for 
exam ple, an d  a p resen t n e t value o f  assets over and 
above its liabilities (n o t includ ing  capital stock), of, 
say, e igh teen  o r tw en ty  m illions o f  dollars, the ques­
tio n  is ra ised  a t once as  to  w h e th e r o r no t the capital 
is depleted  an d  w h e th e r o r no t th is  m ust be made 
u p  by co n trib u tio n s o f  new  capital, o r by taking it 
fro m  th e  net ea rn in g s  o f the  C om pany as they accrue 

~0  fro m  y ea r to  y ea r b efo re  th e re  is any  righ t to  treat 
th e  cu rren t ea rn in g s  as  a  su rp lus so th a t they are 
ava ilab le  fo r  d iv idends. T h e  D irec to rs  were con­
fro n ted  w ith  th is  p roposition . T h ey  did  no t think it 
p ro p e r to  ask  th e  s tockho lders to  con tribu te money 
to  m ake up  th e  cap ita liza tion , n o r d id  they  think it 
f a ir  o r  desirab le  fro m  th e  stan d p o in t o f the stock­
ho lders to  w a it a  nu m b er o f  y ea rs  un til the capital 
should  be m ade up  by th e  n e t earn ings. Therefore, 
th e  on ly  practicab le  p lan, as it seem ed to  the Board 

4 °  o f  D ire c to rs  w hich  w ould  be fa ir  and  reasonable to 
th e  stockholders, and  w hich  w ould  be desired by them, 
w as to  reduce the  cap ita l stock so as to' m ake it sub­
s tan tia lly  on  a  p a r ity  w ith  th e  p resen t actual value of 
th e  p roperty .

In  considering  th e  question  as  to  th e  m ethod of re­
ducing  th e  cap ita l s tock  fo r  th e  purposes nam ed the 
D ire c to rs  h ad  to  m eet th e  fac t th a t th ere  w ere two 
classes o f  stock, and  th a t  the  vo te o f  one class was
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as im portan t to  be considered  as the  vo te o f  the 
other class; th a t no  one class, and  n o  m in o rity  o f 
both classes, could reduce the  capita l s tock ; th a t it 
was necessary to  secure the  approval o f  b o th  classes 
of stock. T hey  h ad  to  consider the fac t th a t the p re ­
ferred stockholders on th e  one h an d  h ad  ce rta in  fixed 
interests by reason  o f th e  cum ulative fea tu res  o f 
the p re ferred  stock w hich  p reven ted  any  d iv idend  on 
the common stock un til the  r ig h ts  o f  the  p re fe rred  
stockholders w ere p rov ided  fo r ;  and , on th e  o th e r 20 
hand, th a t the com m on stockho lders by reason  o f  th e ir  
large holdings could a rb itra r ily  say  they  w ould  never 
consent to  any re ad ju s tm e n t o f  the  securities w hich 
would be fo r the benefit o f  the  p re fe rre d  stockholders 
alone, and in w hich th e  com m on stockho lders could 
not see some im m ediate re tu rn  to  them selves. T h e  
question w hich cam e up fo r  consid era tio n  and  decision 
by the B oard  o f  D irec to rs  w as how  to  fo rm u la te  a 
plan which w ould be perfec tly  fa ir  to  bo th  classes and  
which would probably  influence bo th  classes to  com e 
in and deposit th e ir  securities an d  accept th e  a r ra n g e ­
ment. T he solu tion  o f  th is  difficult question  is fo u n d  
in the plan sta ted  in the circu lar le tte rs  w hich have 
been issued.

I have personally  a  la rg e  in te re st in  bo th  classes o f  
securities. T hey  are  abou t equal, and  I speak w ith ­
out any feeling o f .  p re ju d ice  o r personal in terest.
W hen it w as first discussed I th o u g h t it w as to  a 
slight extent m ore in the  in te re sts  o f the p re fe rre d  4 °  
stockholder. B ut tak in g  ev e ry th in g  in to  account I 
believe it is about fa ir  to  b o th  classes o f  stocks. W h en  
you consider, on the one hand , th e  fac t th a t the  p re ­
erred stockholder h as  a p re fe rre d  in te re st in the as­

sets to  the am ount o f th e  p a r  va lue  o f  h is  s tock  and  
the cum ulative dividends, and, on  th e  o th e r hand , th a t 
the common stockholder h a s  an  in te re st w hich, w hile 
su ordinate to  th a t o f the  p re fe rre d  so fa r  as  th e
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d is trib u tio n  o f the  assets is concerned, is precisely the 
sam e as  to  v o tin g  p o w e r; and  w hen you view the 
values o f  the  respective stocks as they  are  determined 
by sales in  the  m ark e t fro m  m o n th  to  m onth and 
y ea r to  year, it w ould  seem  ev ident th a t the division 
is abou t righ t.

I  am  asked  to  s ta te  w h a t in  m y opinion will be the 
resu lt o f  th is  p lan  if  adop ted . T h e  p re fe rred  stock­
h o ld er w ill ge t 77 per cent o f the  new  stock, and 

20 there fo re - 77 per cent o f  th e  con tro l o f the company. 
H e  w ill also get 20  per cent in  debentures, which 
should  be p e rfec tly  good if  n o t salable, a t par, and as 
I  believe, m uch  m ore valuable th an  m any o f our stock­
ho lders now  estim a te ; and  in add itio n  he will get 3 
per cent in  cash. T h e  p re fe rre d  stockholder gets as 
a  to ta l one h u n d re d  p er cent p a r value in cash and 
securities fo r h is p resen t stockhold ing  interests, and 
77 p er cen t o f  th e  con tro l o f  the  com pany. The 
com m on stockholder, w hile he yields a large propor­
tio n  o f  h is  r ig h t to  con tro l th e  com pany, and is im­
m edia te ly  reduced  to  a sm all m in im um  o f the control, 
receives som eth ing  th a t  is p ractical and  beneficial, 
th a t  is, th e  p rospect o f d iv idends in  th e  fu tu re  which 
does n o t now  exist.

C om pla in ts  have been m ade fro m  p re ferred  stock­
h o ld ers  and  com m on stockho lders each th a t the other 
class w as receiv ing  m ore th a n  a  ju s t  p roportion . These 
com plain ts a fe  p re tty  n ea rly  even in  n um ber; and by 

4 °  th e  deposit o f  th e  stock w hich  h as  been m ade with the 
T ru s t  C om pany it  is show n the  tw o  classes, taken 
as a  w hole, v iew  th is  p roposition  as favorable to 
each. T h e  deposits a re  a  little  la rg e r in  favor of the 
p re fe rre d  s tockho lder th a n  they  are  o f the  common 
s to c k h o ld e r; b u t th e re  is n o t m uch difference. I f  you 
have  fo llow ed th e  sales o f  stock in  the m arket since 
th e  p lan  w as announced  you  w ill have noticed the 
o rd in a ry  d ea le r in  th e  m ark e t believes the plan places
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both classes on an  equality . T h is  is show n to  a de­
m onstration. A t all even ts the B oard  o f  D irec to rs  u n ­
influenced by any  consid era tio n  except a  d isposition  
to be ju s t to  all the  s tockho lders have used th e ir  best 
judgm ent. N o com pensation  has been paid  to  anyone 
interested in th e  plan. I t  w as suggested  th a t a  synd i­
cate be form ed to  g u a ran tee  a fulfillm ent o f the  p lan  
and to  pay th a t syndicate , as  is usual in  such cases, 
a percentage upon the  am o u n t involved fo r  ac tin g  in 
that capacity; bu t th e  B o ard  o f  D irec to rs  declined to  20 
entertain the p roposition  and  decided th a t it  w ould  
deal directly w ith  th e  stockho lders and  in  th e ir  sole 
interest. Som e o f th e  stockho lders have given m uch 
time and a tten tio n  to  th e  a ffa irs  o f  th is  com pany d u r­
ing the last few  years. P r io r  to  the  tim e  the  p resen t 
m anagem ent w as in sta lled  th e  stock o f  the  com pany 
was o f little, if  any, value. C ircum stances ex isted  
at that tim e w hich w ere beyond the  con tro l o f  those 
in charge. T h ere  w as n o th in g  th ey  could do to  change 
conditions. T h ey  h ad  been b u rdened  w ith  v ario u s 
troubles not necessary  now  to  m ention . I t  is suffi­
cient to  say the  m anagem en t w hich ex isted  a t th a t 
time found them selves helpless, and  it seem ed inevi­
table th a t the  com pany w as rap id ly  d r if tin g  in to  th e  
hands o f a  receiver. U n less  those w ho  are  now  m ore 
or less responsible fo r  the  m anagem en t o f  th e  com ­
pany had taken  charge  and  co n trib u ted  th e ir  m oney, 
and devoted th e ir  tim e  to  th e  in te re sts  o f  the  stock­
holders it is evident th e  com pany w ould  have been in 4 °  
bankruptcy, and  in th a t case the  stock w ould  have been 
practically w iped out. B u t th is  m anagem en t cam e 
in disinterestedly except to  tak e  care  o f th e ir  in te re sts  
as stockholders and  those o f  o th e r stockholders, and  
have since given th e ir  tim e an d  best th o u g h t to  the  
affairs o f the com pany.

W e have done th is  w ith o u t com pensation , and  the  
business has been m ade successful. T h e  com pany



166

has a  good  stand ing , an d  its  fu tu re  prospects are 
b righ t. I t  h as  an  o p p o rtu n ity  o f m aintain ing its 
p o sitio n  in  th e  tra d e  and  o f ex tend ing  its lines of 
business an d  th ereb y  increasing  its  profits. The 
B o ard  o f  D irec to rs  a re  n o t on ly  w illing, bu t would be 
p leased to  d is trib u te  th e  ea rn in g s w ithou t any readjust­
m en t o f  securities if  it w ere possible to  do so with 
en tire  sa fe ty  to  th e  D irec to rs . T h e re  are  members 
o f  the  B o ard  w h o  have tak en  an  active interest in 

20 th e  a ffa irs  o f  th e  com pany, w ho  w ould be glad to be 
relieved o f  the  responsib ility  and  to  allow  others to 
take  th e  risk  an d  declare  d iv idends, provided such is 
th e  desire  o f  th e  s to c k h o ld e rs ; b u t so long as the pres­
en t D ire c to rs  a re  m em bers o f  the  B oard  and continue 
to  have th e  re sponsib ility  to  th e  stockholders, and a 
personal liability , th ey  will n o t consent to  the declara­
tio n  o f  d iv idends on  th e  p resen t capita lization  because 
o f  the  question  o f liab ility  w hich  is involved.

I t  h as  been suggested  th a t  as th e re  is a large ma­
jo r i ty  in  fa v o r o f  th e  p lan  som e action  should be taken 
w hich  w ould  deprive th e  m in o rity  stockholder from 
in te rfe r in g  w ith  th e  o p p o rtu n ity  on th e  p art of the 
m a jo rity  to  im prove th e ir  p o s itio n ; th a t is, to  resort 
to  som e p lan  w hich  w ould  secure substantially the 
re su lts  w hich  we a re  now  seeking notw ithstanding 
th e re  is opposition  on  th e  p a r t  o f  a  m inority . The 
D ire c to rs  a re  n o t in  fa v o r o f  do ing  th is  under present 
conditions. O f  course, i f  stock continues to  come in 

4 °  an d  the  resu lts  p rove  th a t  substan tia lly  all the stock­
ho lders a re  in  fa v o r o f  th e  p lan, and  th a t only a 
few  a re  s tan d in g  ou t fo r  im proper reasons, it may be 
th e  D ire c to rs  w ould  consen t to  som e action on the 
p a r t  o f  th e  com pany w hich  w ould  be approved by 
law yers o f  ab ility  an d  respectab ility  and  w hich would 
p ro tec t th e  rig h ts , an d  p rom ote  the  in terests, of the 
la rg e  m a jo rity . B u t so long  as th ere  is a  substantial 
m in o rity  ou t ac tin g  in  good  fa ith , and  acting  on their
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judgm ent and  th e ir  in fo rm atio n , I am  n o t in fav o r
of any controversy. I  do  n o t believe in c row ding  out 
the m inority stockholders. T h ey  should  all be p ro ­
tected. T h a t does n o t m ean  th a t I app rove o f th e  
action of tw o o r th ree  s tockho lders w ho m ig h t be a t­
tempting from  m otives o f cup id ity  som eth ing  clearly  
wrong and unreasonable an d  ag a in s t th e  in te re sts  o f  
the great m a jo rity  o f  those w ho a re  endeav o rin g  to  
promote the ir in te re sts ; b u t it m eans sim ply th a t I 
believe in g iving every  s tockho lder a fu ll o p p o rtu n ity  20 
of being heard  and  o f  p ro tec tin g  th e  in te re sts  o f  all.

The stock is com ing in  day  by  day. T h e  am oun t is 
steadily increasing. M an y  stockho lders a re  absent 
and scattered, and  it h as  been difficult to  reach  th e m ; 
but generally w hen these stockho lders have  ascerta ined  
the provisions o f th e  p lan  th ey  have deposited  th e ir  
stock. O nly yesterday  I received a  le tte r  from  a large  
firm stating  th e ir  client w as absen t fro m  hom e and  
would not be here fo r  abo u t th ir ty  days, bu t so soon 
as the client re tu rn ed  he w ould  im m edia tely  com m uni­
cate with the com m ittee. S im ila r in fo rm a tio n  is fre ­
quently received. T hen , as sta ted , th ere  have been 
complaints from  a few  p re fe rre d  stockho lders and  a  
few common stockholders, respectively , th a t  the  o th e r 
class was receiving to o  m u ch ; bu t a f te r  fu ll ex p lan a­
tion they have generally  accepted  the  plan.

Gentlemen, we have acted  in  good  fa ith  and  fo r 
your interests. I f  a  la rg e  m in o rity  o f  stockholders 
prefer to  w ait fo r a  te rm  o f  y ea rs  un til we can  4 °  
make up the difference betw een  th e  ac tual value o f  
the property and  the cap ita liza tion  th e  D ire c to rs  are  
willing to  wait. T h ey  a re  u rg in g  the  p lan  because 
they feel certain  it is fo r  the  pecun ia ry  interests, o f 
all the stockholders. I f  it becom es effective th e  stock­
holders will have som eth ing  tang ib le  and  valuable—  
something you never h ad  befo re . T h e  stock has no t
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been popu lar. T h e re  h as been som e sale of it in the 
m ark e t, b u t n o  considerab le am oun t could be sold at 
an y  tim e w ith o u t red u c in g  the  price. N o  one could 
realize v ery  m uch a t a  tim e unless he sold a t a great 
sacrifice. T h e  stock h as  n o t been good collateral se­
cu rity  a t th e  banks. I t  is n o t in  favor, but is in 
d is fav o r. T h e  ban k s do n o t w an t it, they  have thrown 
it out, and  th ey  w ould  n o t tak e  it a t the present 
tim e. T h e  fac t th a t  the  d iv idends have been accumu- 

20 la tin g  on th e  p re fe rre d  stock, in stead  o f  im proving its 
cond ition  and  increasin g  its  value, h as m ade it less 
valuable as a  p rac tica l resu lt. T h e  banks have less 
confidence in  it by reason  of accum ulation . T he time 
is p assing  w hen com panies can expect to  pay dividends 
on  stocks in  cases o f  g re a t over-cap italization , o r when 
new  com panies can  be o rg an ized  w ith  great over- 
cap ita liza tion . Indeed  th e  d ay  h as probably already 
passed. T h e re  is an  im proved  condition  o f affairs in 

.,0  th e  coun try . M any  have seen the  ligh t and have 
recognized  the criticism s w hich  have been made. A sen­
sible m an  does n o t igno re  criticism , n o  m atter from 
w h a t source it comes. I t  m ay  com e fro m  a journal 
charac te rized  as a  yellow  jo u rn a l, o r from  a politician, 
o r  a  dem agogue, o r  fro m  one w ithou t m uch 'intelli­
gence ; b u t in  e ith e r case it should  n o t be ignored by 
an y  one even i f  d irec ted  a t h im self. H e  should con­
sider it an d  receive benefit fro m  it, if  possible, by 
im p ro v in g  h is  cond ition  o r the  in terests  he repres- 

4 °  ents. T h e  critic ism s w hich  have been m ade concern­
in g  th is  C om pany have no t been ign o red  by the present 
m anagem ent. T h ey  hav e  been given due considera­
tio n  a n d  w eigh t, and  th is  p lan  is one o f the results. 
I  w ish  th e re  w ere p re sen t a  la rg e r  num ber o f stock­
h o ld ers  w ho  have n o t deposited  th e ir  stock, for I 
w ou ld  be pleased to  u rg e  th em  to  com e in and support 
th e  D irec to rs  in  th is  m ovem ent. W e  feel certain the 
p roposed  change in  securities, if adopted , will put the
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stock w here it w ill be recognized  as som eth ing  w o rth y  
of purchase o r co lla teral a t the  banks, and  w hich  
should make the stock in  th e  fu tu re  m ore vajuable.
It seems difficult fo r  m e to  u n d ers tan d  how  any  ho lder 
of p referred  o r com m on stock can hesita te  to  deposit 
hi.s stock.

I have no feeling  w hatever in  re g a rd  to  the m a t te r ; 
but I speak earnestly  because I  w an t to  do m y w hole 
duty to  the stockholders. I f  a  m a jo rity  o f  th e  stock­
holders would exp ress th e ir  d isapp rova l o f  the  p lan  20 
I would be very  g lad  to  abandon  it, and  re tire  fro m  
the Company, if  desired , and  w ash  m y h an d s o f  all 
responsibility.

Full opportun ity  should  be g iven  any  o f  the  stock­
holders present to  express th e ir  opin ion  concern ing  th e  
m atter under consideration .

Mr. Brookman: I th in k  th e  stockholders, p re ­
ferred and com m on both , a re  p erfec tly  satisfied w ith  
the ad justm ent m ade, except I th in k  a  m o rtg ag e  
should be taken  back to  secure the  proposed  deben­
ture bonds. I t  w ould  cost the  com pany  no th ing , if  
they are going to  pay  the  in te re st on  th e  bonds, to  
give a m ortgage and  it w ould  no t cripp le th e  resources. 
The in terest w ould be th e  s a m e ; th e  even tual p ay ­
ment would be the  sam e, and  it w ould  be an  evidence 
of good fa ith  to  the p re fe rre d  stockho lders to  w hich 
I think they w ould be ju s tly  entitled .

Judge Gary: T h a t is a very  im p o rtan t questior 
and one th a t has no t been ignored . T h e  m anage 
ment believe if  a  m o rtg ag e  w ere  g iven  th e  value o f  th 
stock would be dim inished. T h e  p lan  con tem plates th  
retirement of the  d eben tu res w ith in  th e  n ea r future 

he company .proposes to  com m ence re tir in g  thes 
ebentures a t th e  end o f five years, an d  to  p ay  all o 

them w ithin ten  y ea rs  th e re a fte r . G ood financier 
were consulted on the  subject, and  th e  consensus o

30

40
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10 opin ion  has been in  fa v o r of th e  debentures. Many 
ra ilro a d  com panies an d  o th e r co rporations who had 
been issu ing  securities w hich  they  expected to  retire 
w ith in  th e  n ea r fu tu re  have  issued debentures instead 
o f  m o r tg a g e s ; and  those  d eben tu res have sold substan­
tia lly  on a p a r ity  w ith  th e  m o rtg ag e  bonds.

M r . L a r z e l e r e  : I  should  like to  m ake this sugges­
tion . I  am  very  so rry  th a t every  d ila to ry  o r non-as- 

2 sen ting  stockho lder could  n o t be p resen t to  hear your 
e labo ra te  e x p lan a tio n ; and  it seem s to  m e that the 
sam e should  in  som e w ay  be d istribu ted . I t  would be 
a  convincing  arg u m en t. I suggest the rem arks, which 
I no tice have  been tak en  dow n by  a stenographer, be 
p rin ted  and  m ailed  to  each stockholder. U pon read­
in g  these rem ark s  I d o  n o t see how  any  stockholder 
could  say  he w as n o t in fo rm ed  abou t the integrity 
an d  fa irn ess  an d  im p a rtia lity  o f th e  w hole scheme.

J u d g e  G a r y : I a p p rec ia te  th e  k in d n e ss  o f  your re­
m a rk s. I  d o  n o t m a k e  sp eech es , a n d  th erefore  do 
n o t lik e  t o  h a v e  ca su a l r em a rk s c irc u la ted ; but i f  it 
w ill  d o  a n y  g o o d  I w ill  n o t  o b jec t .

M r . L e i g h t o n  : I t  w ould  be a  very  good idea to 
have  published  th e  difficulty w e have had  in  reaching 
som e o f th e  s tockho lders on  account o f  stock not be­
in g  reg is te red  in  th e ir  nam es. T h e  gentlem en sitting 
opposite  to  m e is a  stockho lder bu t no t o f record, and 
he com es to  th is  m eeting  kno w in g  practically  nothing 
o f  th e  plan.

M r . D i m ic k  : I  should  like to  ad d  th a t I represent a 
p a r ty  w ho  is in te rested  in  200  shares w hich both of 
us con tro l, and  w e have n o t deposited  ou r stock as 
yet. O ne th in g  is w e have  n o t h ad  th e  m atte r put be­
fo re  us in  th e  w ay  it h a s  been p u t to d a y ; and I should, 
like to  second the  suggestion  th a t h as been made by 
th e  g en tlem an  th a t  th is  m ost excellent statem ent be 
d ra f te d  in  copy fo rm  an d  sent ou t to  th e  stockholders.
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Judge Gar y : I appreciate  y o u r com plim ent.

Is there an y th in g  else fro m  anyone? I f  no t, g en ­
tlemen, we will stand  ad jo u rn e d  un til A p ril 18th, 1908, 
at 12 o’clock M. a t th e  sam e place.

Exhibit D13.
20

A M E R IC A N  S T E E L  F O U N D R IE S ,

42 B roadw ay , N ew  Y ork ,

M arch  25th , 1908.

Dear S ir :

R eferring  to  m y le tte r o f  th e  9 th  re la tive to  de­
positing your stock in  fa v o r o f  th e  p roposed  p lan  fo r  
a read justm ent o f  th e  stock o f  th is  C om pany, I  beg 
to say th a t as you have a lread y  been advised  by the 
Committee having  th e  m a tte r  in  charge, th e re  w as a t 
the A djourned  Special M eeting  o f  th e  S tockho lders 
held M arch 14th m ore th a n  th re e -q u a rte rs  o f  all the  
outstanding stock rep resen ted  in  fav o r o f th e  plan.
Since th a t tim e, th e  ad d itio n a l stock deposited  b rings 
the total up to  n ea rly  80%

Some o f  the stock still o u ts tan d in g  is in  y o u r 
name, and if  you ow n an y  o f  it, y o u r  p a r tic u la r a tten - 
lon is called to  the  very  com prehensive sta tem en t o f  4 °  

m atters perta in ing  to  the  plan, m ade by Ju d g e  E . H .
Gary, C hairm an, a t the  S tockho lders M eeting  re fe rre d  
to- A t the request o f  the  stockho lders p resen t a t 
the m eeting a  p rin ted  copy o f  M r. G a ry ’s rem ark  has 
been mailed you by th e  C om m ittee. Shou ld  it n o t 

ave reached you I¡'w ill be g lad  to  send you an o th e r 
on request. I  am  satisfied th a t a  ca re fu l re ad in g  will 
remove any doubts you m ay  have as to  its  being  to
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y o u r in te re st to  deposit a t once any  stock you may 
ow n o r contro l.

Special a tten tio n  is called to  the follow ing abbre­
v iated  salien t po in ts in  th e  rem ark s, v iz :

S tockho lders should  have som e im m ediate benefit
* * * w hen  and  as profits a re  realized  if  it is prac­
ticable an d  law fu l.

T h e  cap ita liza tion  is so g rea tly  in  excess of * *
* th e  asse ts  th e  B o ard  w ould  no t be justified in de- 

20 d a r in g  d iv idends.
T h e  only practicab le  p lan  * * * w as to reduce

th e  cap ita l stock.
I t  w as necessary  to  secure the  approval of both 

classes o f  stock.
T h e  question  * * * w as how  to  form ulate a

p lan  w hich  w ould  be perfec tly  fa ir  to  bo th  classes. 
T h e  so lu tion  * * * is found  in  th e  plan stated in 

th e  c ircu la r le tte rs  issued.
P re fe r re d  S tock h o ld ers  will get 7 7 %  of the New 

Stock, 2 0 %  in D eben tu res, 3 %  in  cash * * * Total 
100%  in  cash  and  securities * * * and 7 7 %  of
th e  con tro l o f  th e  C om pany.

C om m on S tockho lders w hile  * * * reduced
to  a  sm all m in im um  * * * receive som ething that 
is p racticab le  and  beneficial.

N o  com pensation  h as  been paid  to  anyone interested 
in  th e  plan.

I t  w as suggested  th a t  a  S ynd icate  be form ed to 
4 °  g u a ran tee  the  plan , an d  to  pay  th a t Syndicate * *

* as is usual a  percen tage  * * * bu t the Board
declined to  en te rta in  th e  p roposition , and  decided it 
w ou ld  deal d irec tly  w ith  th e  S tockho lders and in their 
sole in terest.

R e fe rr in g  ag a in  to  m y le tte r o f  the 9th, I regret 
to  say  th a t  m any  copies hav e  been re tu rned  by the 
post office as unk n o w n  o r  unclaim ed. Should you 
know  any  h o ld e rs  w ho  have n o t received circulars, I
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will be g rea tly  obliged if  you will call th e ir  a tte n ­
tion to the m a tte r and  send m e th e ir  nam es and  a d ­
dress, as the C om m ittee w ishes all ho lders to  have 
full inform ation.

Stock fo r deposit should  be endorsed  in  b lank, p ro p ­
erly w itnessed and  sen t to  th e  G u a ran ty  T ru s t  Co.,
28 N assau S t., N ew  Y ork , N . Y. w hich  will issue 
Deposit R eceipts fo r  it.

Deposit R eceipts a re  listed  on the  N ew  Y o rk  S tock 
Exchange, and  a re  th e re fo re , ju s t  as availab le  fo r 20 
security o r sale as th e  stock itself.

Y o u rs  tru ly ,
F . E . P A T T E R S O N ,

S ecretary .

Exhibit D 1 4 .

A M E R IC A N  S T E E L  F O U N D R IE S , 3°

42 B roadw ay , N ew  Y ork ,

A p ril 3 rd , 1908.

Thos. C. Lazear,
P ittsburgh, Pa.

Dear S ir:

R eferring  to  m y le tte r o f  M arch  2 5 th  re la tive  to  40
epositing any  stock o f  th is  C om pany  you m ay  ow n,

with the G uaran ty  T ru s t  C om pany, N o. 28 N assau
C  ew Y ork, in  fav o r o f  th e  p roposed  p lan  fo r  a

readjustm ent o f o u r capita l, I  beg  to  say  th a t I  have
earned th a t a  la rg e  p ro p o rtio n  o f  the  undeposited
toe is not held by the  reg is te red  ow ners, and  in  m an y
nstances I  have been unable to  le a rn  w ho  does hold

! anc  ̂ so ^ ave no t been able to  com m unicate w ith  
them.
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A b o u t 8 0 %  of all th e  stock h as  been deposited in 
fa v o r o f  th e  plan, and  we have received m any letters 
fro m  S tockho lders  w ho  a re  aw ay  fro m  hom e saying 
th ey  a re  in  fa v o r o f  th e  p lan, and- w ill deposit their 
stock as  soon as they  re tu rn  hom e and  can get at 
it.

T h e re  a re  betw een  1700 an d  1800 Stockholders 
in  th e  C om pany and  w hen so g re a t a  m ajo rity  are 
in  fa v o r o f th e  p lan , it is safe  to  say  it is a good 
o n e ; the  C om m ittee, how ever, w ould  like to  have all 
ho ld ers  fo rm ally  consen t to  it  by depositing their 
stock.

A cco rd in g  to  th e  records, th e  undeposited stock 
s tan d in g  in  y o u r nam e is as no ted  below, and I will 
be g re a tly  obliged if  y o u  will advise m e in  the enclosed 
s tam ped  envelope w h e th e r you ow n any  o f it, and if 
so how  m uch, also  w h e th e r th e  C om m ittee having in 
ch arge  m a tte rs  in  connection  w ith  th e  proposed plan 
can depend  on y o u r d epositing  any  stock you may own 
o r con tro l B E F O R E  A P R IL  18th, 1908, w hich is the 
d a te  o f  th e  ad jo u rn e d  S tockho lders  Special Meeting, 
a t  w hich  th e  p lan  is to  be considered.

In  consid erin g  the  sub ject, please b ea r in m ind that 
th e  p lan  is solely fo r th e  benefit o f  th e  Stockholders, 
th e re  is n o  S ynd icate  o r  U n d e rw ritin g  A rrangem ent, 
n o  a rran g e m e n t h as  been  m ade n o r will any be made 
fo r  th e  p u rch ase  o f  d issen tin g  stock, and  there  is no 
p ro fit to  anyone except as  th ey  benefit fro m  their stock 
h o ld in g s; you  will, th e re fo re , be sim ply serving your 
ow n in te re st by do ing  all you  can to  help put it 
th ro u g h .

C ircu lars g iv in g  the  p lan  in  d eta il have been sent 
you  fro m  tim e to1 tim e. I f  th ey  hav e  no t reached you, 
p lease advise, and  o th e r copies w ill be sent.

I f  th e re  is an y  stock  in  y o u r nam e w hich you do 
n o t ow n, I  w ill be g re a tly  obliged fo r  the  names and 
add resses o f  the  p re sen t h o ld ers  so fa r  as you know 
them .
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H oping to  hea r p rom ptly  and  fav o rab ly  fro m  you, 
Y o u rs  tru ly ,

F . E . P A T T E R S O N ,
S ecre tary .

The records show  you  as th e  ho lder o f 
71 S hares P re fe r re d  
—  “ C om m on.

20

Exhibit Cl5.

L A Z E A R  a n d  O R R  
A tto rn ey s  a t  L aw

4 5 0  F o u r th  A venue 
P ittsb u rg h , Pa.

Thos. C. L azear Chas, P. O rr  
Jesse T . L azea r 30

P ittsb u rg h , P a ., A pril 6 th , 1908.

Mr. J. E. P a tte rso n ,
Sec’y A m erican  Steel F o u n d ries ,

42 B roadw ay, N ew  Y ork .

Dear S ir :

I  hold 71 shares p re fe rre d  stock o f  y o u r com pany 
and Jesse T . L azear, C harles  P . O r r  and  m yself as 
Executors o f the will o f  A lice C. L az ea r ho ld  102 40
shares o f sam e class. I  w ill p robab ly  deposit m y 71 
shares w ith the G u a ran ty  T ru s t  Co. b e fo re  th e  18th 
but my co-executors h esita te  as to  the  102 shares be­
longing to the E s ta te  o f  A lice C. L azear, dec’d. V iew ­
ing the m atte r as th ey  do, they  d o u b t th e ir  pow er and  
the advisability o f m ak in g  th e  exchange contem plated  
by the plan proposed— at least w ith o u t th e  app roval 
of the O rphans’ C ourt.

Y o u rs  tru ly ,
T H O S . C. L A Z E A R .
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Exhibit D16.
io

A M E R IC A N  S T E E L  F O U N D R IE S ,

A djourned S pecial Stockholders’ Meeting, 
A pril 18, 1908:

M eeting  a d jo u rn e d  to  M ay 7, 1908.

20 Exhibit D17.

A M E R IC A N  S T E E L  F O U N D R IE S .

Board of D irectors.

A djourned R egular Meeting A pril 18, 1908.

O n m otion  reg u la rly  m ade an d  seconded, it was 
du ly

3°
R esolved th a t  on  accoun t o f  th e  ad journm ent of 

th e  S tock h o ld ers’ Special M eeting  to  M ay 7th, the 
t ra n s f e r  books fo r  b o th  th e  com m on and  preferred 
stock o f  th is  C o rp o ra tio n  be closed a t  the close of 
business on  M onday , A p ril 20 th , 1908, to  reopen on 
F rid a y , M ay  8 th .

40
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Exhibit D18.

A M E R IC A N  S T E E L  F O U N D R IE S .

General Offices : G om m erical N a tio n a l B ank B ldg,, 
C hicago,

42 B roadw ay, N ew  Y o rk , A p ril 20, 1908.

To Stockholders and  H o ld e rs  o f  D eposit C ertifica tes:

A t the ad jo u rn ed  S tockho lders Special M eeting  o f 
April 18th no  action  w as tak en  fu r th e r  th a n  to  a d jo u rn  
the m eeting to  12 o ’clock T h u rsd a y , M ay  7 th , 1908.

A t the tim e o f th e  m eeting  on  th e  18th th e re  had  
been deposited in fa v o r o f th e  proposed  p lan  fo r  a  
readjustm ent o f o u r cap ita l abou t eigh ty -seven  per 
cent o f all the  o u ts tan d in g  stock, and  p ledges received 
from S tockholders w ho have n o t deposited  th e ir  stock 
on account o f absence fro m  hom e o r  sim ila r reasons, 
brings the to ta l assen tin g  stock to  ab o u t n in e ty  per 
cent.

It has been learned  th a t a  la rge  p a r t  o f  th e  unde- 3°  
posited stock does no t belong  to  those in  w hose nam e it 
is registered and  it is, th ere fo re , difficult to  ascerta in  
the actual ow ners. T h e  C om m ittee believe th a t all 
owners should be fu lly  adv ised  o>f the  plan, an d  have 
an opportunity  to  deposit th e ir  stock. T o  in su re  th is  
requires time, hence the  ad jo u rn m en t.

The Com m ittee believe it is so clearly  fo r  th e  in ­
terest o f both  classes o f stock to  accept th e  p ro v i­
sions o f the plan, th a t  as soon as  all o f th e  S tock- 
holders learn o f it, w ill quickly  becom e an  accom plished 
fact.

In considering the subject, s tock  ow n ers  w ho  have 
not yet deposited th e ir  stock should  b ea r in  m ind  th a t 
the plan provides th a t th e  p roposed  D eben tu re  B onds 
shall be dated  F eb ru a ry  1st, 1908, and  b ea r in te rest 
from  th a t tim e, hence th e  p roposed  securities are  
steadily increasing in value, and  should  th e  p lan  be-
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com e effective and  be consum m ated , as there  is now 
every  reason  to  hope it w ill, th e  first sem i-annual de­
b en tu re  in te re st coupons will sho rtly  a fte rw ard  be­
com e due a n d  payable.

T h e  assistance  o f th o se  w ho  have deposited their 
stock is so licited to  h e lp  locate  an d  secure the deposit 
o f  any  o u ts tan d in g  stock o f  w hich  they  m ay know. 

R espec tfu lly  yours,
E L B E R T  H . G A R Y ,

20 C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N , 
E D W A R D  S H E A R S O N ,
R IC H A R D  H . S W A R T W O U T ,

Committee.

3 0

40
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Exhibit C20.

A M E R IC A N  S T E E L  F O U N D R IE S .

H u d so n  T erm in a l,

30 C hurch  S t., N ew  Y ork , A pr. 23; 1908.

Mr. Thos. A. L azear,
450 F o u rth  Ave.j 

P ittsbu rgh , P a.

Dear S i r :
2 0

R efe rring  to  y o u rs  of the  6 th  inst. I  n o te  w ith  
pleasure the stock s tan d in g  in  y o u r ow n nam e has been 
deposited in fav o r o f  the p roposed  p lan  fo r  a  re a d ju s t­
ment o f o u r capital.

R egard ing  th e  102 sh a res  fo r  w hich  you  a re  ex ­
ecutor, I  can appreciate  y o u r position  in  th is, and  w hile 
the Com m ittee h av in g  th e  p la n  in  c h a rg e  w ould  be 
very glad indeed to  have th e  stock com e in, th ey  w ill 
understand i f  it does n o t th e  reason  fo r  it.

I  assum e i f  th e  p lan  shou ld  be approved  an d  con- 30 
summated th a t th e  ex ecu to rs  w ould  th en  have  no  ob­
jection to  p resen ting  th e  m a tte r  to  the  co u rt fo r  a u ­
thority  to  m ake th e  exchange. I f  th is  is  so, I  believe 
it will answ er the purpose, an d  w ill be g lad  i f  you  will 
advise me w h ether y o u r co -execu to rs a re  a lso  in  fav o r 
of the plan.

Y o u rs  v e ry  tru ly ,
F. E. PATTERSON,

S ecre tary . .
F E P /U
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Exhibit D21.
io

A M E R IC A N  S T E E L  F O U N D R IE S .

A djourned S pecial Stockholders’ Meeting, 
May 7, 1908:

M eeting  ad jo u rn e d  to  Ju n e  4, 1908.

20 Exhibit D22.

A M E R IC A N  S T E E L  F O U N D R IE S .

Borad of D irectors.

R eg u la r M ee ting  M ay  7, 1908. (S ee  copy o f res­
o lu tio n s re la tive  to  d eben tu res annexed  to amended 
certificate o f  in co rp o ra tio n , in f r a ,  o d L 0  7,

30

Exhibit D23.

A M E R IC A N  S T E E L  F O U N D R IE S  

H u d so n  T erm ina l,

30  Clhurch S t., N ew  Y ork , M ay 11, 1908.

4 °  T o  S tockho lders and  H o ld e rs  o f D eposit Certificates:

A t th e  ad jo u rn e d  S tockho lders Special M eeting of 
M ay  7 th  m ore  th a n  9 0 %  o f the  com pany’s outstanding 
stock w as rep resen ted  in  fa v o r o f  th e  proposed plan 
subm itted . M ost o f  th e  balance belongs to  those who 
a re  n o t th e  reg is te red  holders, and  it is difficult to 
locate th e  sam e. F o r  th is  reaso n  the  m eeting  was ad­
jo u rn e d  to  12 o ’clock n o o n  T h u rsd ay , Ju n e  4th, 1908,
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i °
without fu r th e r  ac tion , to  enable the C om m ittee to  
reach as m any as  possible o f  these holders.

A ttention  is ag a in  d irec ted  to  th e  fac t th a t if  th e  
plan becomes effective th e  D eb en tu re  B onds proposed 
to be issued th e re u n d e r w ill b ea r d a te  F e b ru a ry  1st,
1908, and bear in te re st fro m  th a t date, payable sem i­
annually.

R espectfu lly ,
E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R , 20
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N ,
E D W A R D  S H E A R S O N ,
R IC H A R D  H . S W A R T W O U T ,

C om m ittee.

Exhibit D24.

A M E R IC A N  S T E E L  F O U N D R IE S .

Adjourned S pecial Stockholders’ M eeting, 
J une 4, 1908:

M eeting ad jo u rn e d  to  Ju n e  12, 1908.

40
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Exhibit D25.

to A M E R IC A N  S T E E L  F O U N D R IE S .

Borad of D irectors.

Regular Meeting Ju n e  4, 1908.

O n m otion  reg u la rly  m ade and  seconded, it was 
du ly

R esolved that on account of the adjournment of
th e  S to ck h o ld ers’ Special M eeting  to  Ju n e  12th, the
transfer books for both the common and preferred 

20 . .
stock o f  th is  co rp o ra tio n  be closed a t the  close of
business on F rid a y , Ju n e  5th, 1908, to  reopen on Sat­
u rd ay , Ju n e  13 th , 1908.

Exhibit D26.
A M E R IC A N  S T E E L  F O U N D R IE S . 

H u d so n  T erm in a l,

3 °  30  C hurch  S t., N ew  Y o rk , Ju n e  6th, 1908.

T o  S tockho lders and  H o ld e rs  o f  D eposit Certificates:

T h e  ad jo u rn e d  S tockho lders # Special M eeting of 
Ju n e  4 th  w as w ith o u t o th e r  action  ad jo u rn ed  to 12 
o ’clock noon, F r id a y  Ju n e  12th, 1908, to  enable the 
C om m ittee  to  consider ce rta in  deta ils  relative to  the 
p roposed  p lan  subm itted  an d  th ereb y  avoid if  possible 
fu r th e r  ad jo u rn m en ts .

40 In fo rm a tio n  as to  th e  re su lt o f  th e  nex t m eeting will 
be g iven as usual.

R espectfu lly ,
E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N , 
E D W A R D  S H E A R S O N ,
R IC H A R D  H . S W A R T W O U T ,

Committee.
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Exhibit D27.
io

A M E R IC A N  S T E E L  F O U N D R IE S ,

Stockholders A djourned S pecial Meeting,
Ju n e  12, 1908.

E. H . G ary  presid ing , F . E . P a tte rso n  record ing .
M ore th an  a m a jo rity  o f  each k ind  o f  th e  o u ts tan d ­

ing stock o f the com pany rep resen ted  a t the m eeting.
Copy o f the no tice  o f th e  m eeting  presen ted . (S ee  

printed copy an n ex ed .) • 20
M eeting ad jo u rn e d  to  a f te rn o o n  o f sam e day.

Exhibit D28.

A M E R IC A N  S T E E L  F O U N D R IE S ,

Stockholders 2nd A djourned S pecial Meeting,
Ju n e  12, 1908, ~0

E. H . G ary  p resid ing , F . E , P a tte rso n  record ing .
On m otion reg u la rly  m ade and  seconded the  fo l­

lowing resolution  w as th ereu p o n  p resen ted  and  read.
(See E xh ib it C a ttach ed  to  A m ended  C ertificate o f 
Incorporation .)

T he C hairm an  thereu p o n  declared  the polls open fo r  
voting on the reso lu tion  subm itted .

The polls h av ing  rem ained  open fo r  m o re  th an  one. 
hour, and no one h av in g  requested  fu r th e r  oppor- 4 °  
tunity to  vote, th ey  w ere declared  closed.

The Inspectors h av ing  coun ted  th e  votes, p resen ted  
their report in w ritin g , p er copy annexed  hereto , and  
the C hairm an th ereu p o n  declared  th e  reso lu tion  
adopted.

On m otion reg u la rly  m ade and  seconded, it w as du ly
Resolved th a t the stockho lders, hereby  exp ress th e ir 

appreciation o f the  w o rk  o f  th e  com m ittee  h e re to fo re
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io
appo in ted  to  fo rm u la te  a p lan  o f reo rgan iza tion , which 
has com m ended itself, and  w ith  the  h ea rty  support and 
adop tion  o f  such a  la rg e  m a jo rity  o f  the stockholders, 
an d  th is  app recia tion  is all the  m ore  em phasized by the 
fac t th a t th e  labo rious w ork  o f  the  com m ittee has been 
done g ra tis .

A M E R IC A N  S T E E L  F O U N D R IE S .

H u d so n  T erm in a l,

30 C hurch  S t., N ew  Y ork , Ju n e  12th, 1908.

T o  S tockho lders  an d  H o ld e rs  o f D eposit Certificates:

R e fe rr in g  to  the p lan  fo r  change in  the  character 
3°  and  am o u n t o f  th e  C om pany’s cap ita l stock, submitted 

to  stockho lders u n d e r  d a te  o f  J a n u a ry  3rd, 1908, the 
C om m ittee  begs to  advise, th a t  a t th e  stockholders’ 
a d jo u rn e d  special m eeting  held  th is  day, the plan was 
app roved  and  declared  effective by  abou t 90%  of all 
th e  o u ts tan d in g  s to ck ; 1250 sh ares  only voted  against 
th e  plan.

F u r th e r  steps necessary  to  consum m ate the plan .will 
be tak en  as  p ro m p tly  a s  possible, and  notice when 

40  D eposit C ertificates m ay  be exchanged  fo r the new 
securities and  cash, w ill be g iven in due course.

E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A , 
G E O R G E  B. L E IG H T O N , 
E D W A R D  S H E A R S O N , 
R IC H A R D  H . S W A R T W O U T ,

20 Exhibit D29

R espectfu lly ,

Co m m it t e e .
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Exhibit D31.
i o

A M E R IC A N  S T E E L  F O U N D R IE S ,

Board of D irectors.

A djourned  re g u la r  m eeting , Ju n e  24, 1908.
It was thereupon  re p o rted  to  th e  B oard  th a t the 

plan o f Ja n u a ry  3 rd , 1908, fo r  a  change in  th e  ch a r­
acter and am oun t o f  th is  C om pany’s cap ita l s tock  
had been approved  an d  adop ted  by the  S tockho lders 
at a Special M eeting  held  Ju n e  12th, 1908, th e  G eneral 2o 
Counsel p resen ted  a fo rm  o f A m ended  C ertificate of" 
Incorporation o f  th is  C om pany, as  p rep ared  by h im ­
self and M r. C harles M aeV eagh , in  accordance w ith  
said plan, and  asked th a t th e  B o ard  designate  a  date  
on (which such A m ended  C ertifica te  o f  In co rp o ra tio n  
should be filed w ith  th e  N ew  Je rse y  S ta te  au tho rities.

On m otion reg u la rly  m ade and  seconded, it  w as duly  
resolved th a t the officers o f  th is  C om pany be and  they  
hereby are  au th o rized  and  in s tru c ted  to  file w ith  th e  
New Jersey  S ta te  au th o ritie s , th e  A m ended  C ertificate 3°  
of Incorporation  o f th is  C om pany, p e r copy annexed  
hereto, on o r b e fo re  Ju n e  30th , 1908. (T h e  copy is 
here om itted .)

40
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Exhibit D32.
io

AMERICAN STEEL FOUNDRIES.

C ertificate o f  change in  and  reduction  o f Capital
S tock, an d  am endm en t o f  A m ended  Certificate 

o f  In c o rp o ra tio n  an d  S tockho lders’ assent 
th ere to , Ju n e  29, 1908.

( “ E x h ib i t  A . ” )

A mended Certificate of Incorporation of 
20 ,, A merican Steel Foundries.

(A s Amended June 29th, 1908.)

W e, the  undersigned , in  o rd e r to  fo rm  a  corporation 
fo r  the  purposes h e re in a f te r  sta ted , u nder and pur­
su an t to  th e  p rov isions o f  the  A ct o f th e  Legislature 
o f th e  S ta te  o f  N ew  Jersey , en titled  “ A n Act Concern­
in g  C o rp o ra tio n s  (R ev is io n  o f  1 8 9 6 ),” and  the acts 
am en d a to ry  th e re o f and  supplem ental there to , do here- 

3°  by  c e rtify  a s  fo llo w s:

. I. T h e  nam e o f th e  co rp o ra tio n  is A m erican Steel 
F oundries.

I I . T h e  location  o f  its  p rinc ipa l office in the State 
o f  N ew  Je rse y  is a t N o. 15 E xch an g e  Place, in the 
C ity  o f  J e rse y  C ity , C oun ty  o f H udson . T h e  name 
o f the  ag en t th e re in  an d  in ch a rg e  thereo f, upon whom 
process ag a in s t th e  co rp o ra tio n  m ay  be served, is The

40 Corporation Trust Company. Said office is to be the 
registered office of said corporation.

I I I .  T h e  o b jec ts  fo r  w hich  th e  corporation  is 
fo rm ed  a re :

T o  m a n u fa c tu re  iron , steel, m anganese, coke, cop­
per, lum ber and  o th e r m ateria ls , and  all o r any articles 
consisting , o r  p a r tly  consisting , o f  iron , steel, copper, 
w ood o r o th e r m ateria ls , and  all o r  any  products there­

of.
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T o  acquire, cjwn, lease, occupy, use o r develop any  
lands contain ing  coal o r iron , m anganese, stone o r 
other ores, o r  oil, and  any  w oodlands, o r o th er lands 
for any purpose o f  th e  C om pany.

T o  m ine, o r o therw ise  to  e x tra c t o r rem ove, coal, 
ores, stone and  o th e r m inera ls  an d  tim ber fro m  any  
lands owned, acquired , leased o r  occupied by th e  com ­
pany, o r from  any  o th e r  lands.

T o  buy and  sell, o r  o therw ise  to  deal o r to  traffic in, 
iron, steel, m anganese, copper, stone, ores, coal, coke, 20 
wood, lum ber and  o th e r m ateria ls  an d  any  o f the  
products thereo f, and  any  a rtic les consisting , o r p a rtly  
consisting thereo f.

T o  construct b ridges, bu ild ings, m ach inery , ships, 
boats, engines, ca rs  and  o th e r equipm ent, ra ilroads, 
docks, slips, elevators, w a te rw o rk s, g as w orks, and  
electric w orks, v iaducts, aqueducts, canals and  o th e r 
w aterways, and  any  o th e r m eans o f tran sp o rta tio n , an d  
to sell the sam e, o r  o th e rw ise  to  dispose th e re o f, o r  to  -?0 
m aintain and  opera te  the  sam e, except th a t the  com ­
pany shall no t m a in ta in  o r  o p era te  any  ra ilro a d  o r 
canal in the  S ta te  o f N ew  Jersey .

T o  apply fo r, ob tain , reg is ter, purchase, lease, o r 
otherwise to  acquire, an d  to  hold, use, ow n, o pera te  
and introduce, and  to  sell, assign , o r o therw ise  dispose 
of any trade-m arks, tra d e  nam es, pa ten ts , inventions, 
im provem ents and  processes used in  connection  w ith , 
or secured u nder le tte rs  p a ten ts  o f  th e  U n ited  S ta tes, 
or elsewhere, o r  o th e rw ise ; and  to  use, exercise, de- 
velop, g ran t licenses in  respect o f, o r o therw ise  to  tu rn  
to account any  such trad e -m ark s , pa ten ts , licenses, 
processes, and  the like, o r  an y  such p ro p e rty  o r  righ ts .

T o engage in  an y  o th e r m an u fa c tu rin g , m in ing , 
construction o r tra n sp o r ta tio n  business o f  any  k ind  o r 
character w hatsoever, and  to  th a t end  to  acquire, hold, 
own and dispose o f  any  an d  all p ro p erty , assets, stocks, 
bonds and rig h ts  o f  an y  an d  every  k in d ; bu t n o t to
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engage in  any  business h e reu n d er w hich shall require 
the exercise o f  th e  r ig h t o f em inent dom ain within 
th e  S ta te  o f N ew  Jersey .

T o  acq u ire  by purchase, subscrip tion  o r otherwise, 
and  to  hold  o r d ispose o f, stocks, bonds or any other 
o b liga tions o f any  co rp o ra tio n s  fo rm ed  for, or then 
o r  th e re to fo re  engaged  in o r p u rsu in g  any one or more 
o f  th e  k in d s o f  business, purposes, objects o r opera­
tio n s  above ind icated  o r ow n in g  o r ho ld ing  any prop­
e r ty  o f  an y  k ind  h ere in  m en tio n ed ; o r  o f any cor­
p o ra tio n  ow ning  o r  h o ld ing  the  stocks o r the obliga­
tio n s o f  any  such co rpo ra tion .

T o  hold  fo r  investm en t, o r  o therw ise  to  use, sell or 
d ispose o f, any  stock, bonds o r o th e r obligations of 
any  such co rp o ra tio n ; to  aid  in  any  m anner any cor­
p o ra tio n  w hose stock, bonds o r o th e r obligations are 
held  o r a re  in  any  m an n er g u aran teed  by the company, 
an d  to  do an y  o th e r ac ts  o r th in g s  fo r  the preserva­
tion , p ro tec tion , im provem en t o r  enhancem ent of the 
value o f  any  such stock, bonds o r  o th er obligations, 
o r to  do  an y  ac ts  o r  th in g s  designed  fo r any such 
p u rp o se ; and , w hile ow ner o f any  such stock, bonds 
o r  o th e r ob ligations, to  exerc ise  all the  rights, powers 
an d  p riv ileges o f  ow n ersh ip  th e reo f, and  to  exercise 
an y  an d  all v o tin g  p ow ers thereon .

T h e  business o r  p u rpose  o f  th e  com pany is from 
tim e to  tim e to  d o  any  one o r  m ore o f the acts and 
th in g s  here in  set f o r th ;  and  it m ay  conduct its busi­
ness in  o th e r  S ta tes  an d  in  th e  T e rrito rie s  and in 
fo re ig n  coun tries, and  m ay  hav e  one office o r more 
th an  one office, and  keep th e  books o f the company 
ou tside o f th e  S ta te  o f  Ne,w Jersey , except as other­
w ise m ay  be p rov ided  by  law ; and  m ay hold, pur­
chase, m o rtg ag e  and  convey real and  personal prop­
e r ty  e ith er in  o r  o u t o f  th e  S ta te  o f  N ew  Jersey.

W ith o u t in  an y  p a r tic u la r  lim iting  any  o f the ob­
jec ts  and  pow ers o f  th e  co rpo ra tion , it is hereby ex-



189

pressly declared  an d  p rov ided  th a t the co rpo ra tion  
shall have pow er to  issue bonds and  o th e r ob ligations 
in paym ent fo r  p ro p e rty  purchased  o r  acqu ired  by 
it, or fo r any  o th e r o b jec t in  o r ab o u t its  business; 
to m ortgage o r  p ledge any- stocks, bonds o r o ther 
obligations, o r an y  p ro p e rty  w hich  m ay  be acqu ired  
by it, to  secure any  bonds o r  o th e r ob liga tions by it 
issued o r in cu rred ; to  g u a ran tee  any  d iv idends o r 
bonds or con trac ts  o r  o th e r o b liga tions; to  m ake and  
perform  con trac ts  o f  an y  k ind  an d  d esc rip tio n ; and  20 
in carry ing on its business, o r fo r  th e  purpose o f a t­
taining o r fu r th e r in g  any  o f its  objects, to  do any  and  
all other ac ts and  th ings, and  to  exercise any  an d  all 
other pow ers w hich a  co p a rtn ersh ip  o r n a tu ra l person  
could do and  exercise, and  w hich now  o r  h e re a f te r  
may be au tho rized  by  law.

IV, T he to ta l au th o rized  cap ita l stock o f  th e  co r­
poration is seventeen m illion, one h u n d re d  an d  eigh ty- 
four thousand  do llars  ($ 1 7 ,1 8 4 ,0 0 0 ), d iv ided  in to  one 3°  
hundred and seventy-one thousand , eigh t h u n d re d  and  
forty shares o f th e  p a r v a lue  o f  one h u n d red  do llars  
each,

From  tim e to  tim e  th e  stock o f the  com pany m ay  
be increased o r reduced  acco rd ing  to  la,w, and  m ay be 
issued in such am oun ts and  p ro p o rtio n s  as shall be de­
term ined by th e  B o ard  o f  D irec to rs , an d  as m ay  be 
permitted by law.

V. T he nam es and  post office addresses o f  th e  in- 4 °  
corporators, and  th e  n u m b er o f  sh ares  o f  stock fo r 
which severally and  respectively  w e do  hereby  sub­
scribe (th e  ag g reg a te  o f o u r said  subscrip tions, being  
three thousand  dollars, is th e  am o u n t o f cap ita l stock 
with which the co rp o ra tio n  w ill com m ence b u sin ess),
are as follows :
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N um ber of Shares.
N am e. Post-office A ddress. P re fe rre d

Stock.
Common

Stock.

H o w a rd  K . W ood 15 E x ch an g e  P lace, 
Je rse y  C ity, N . J.

5 5

K en n eth  K . M cL aren 15 E x ch an g e  P lace, 
Je rse y  C ity, N . J.

5 5

D o n a ld  H . M ann 15 E x ch an g e  P lace, 
Je rse y  C ity, N . J .

5 5

V I. T h e  d u ra tio n  o f th e  co rp o ra tio n  shall be per­
petual.

V II . T h e  num ber o f d irec to rs  o f  th e  com pany shall 
be fixed fro m  tim e to  tim e  by  the by-law s; but the 
num ber, i f  fixed a t m ore  th an  th ree , shall be some 
m ultip le  o f  th ree . T h e  d irec to rs  shall be classified 
w ith  respect to  th e  tim e  fo r  w hich  th ey  shall severally 
ho ld  office by  d iv id ing  th em  in to  th ree  classes, each 
consisting  o f o n e-th ird  o f th e  w hole num ber o f the 
B oard  o f D irec to rs. T h e  d irec to rs  o f th e  first class 
shall be elected fo r a  te rm  o f  one y e a r ;  the directors 
o f  th e  second class shall be elected fo r  a  te rm  of two 
y e a rs ; and  th e  d irec to rs  o f  th e  th ird  class fo r  a term  
o f  th re e  y e a rs ; and  a t each  an n u a l election the suc­
cessors to  th e  class o f  d irec to rs , w hose term s shall ex­
p ire  in  th a t  year, shall be elected to  ho ld  office fo r the 
te rm  o f th ree  years, so th a t th e  te rm  o f one class of 
d irec to rs  shall ex p ire  in  each year.

T h e  n u m b er o f  th e  d irec to rs  m ay  be increased as 
m ay  be p rov ided  in  th e  by-law s. In  case o f any in­
crease o f  the  n u m b er o f  th e  d irec to rs, th e  additional 
d irec to rs  shall be elected as  m ay  be provided  in the 
by-law s, by  th e  d irec to rs  o r  by  th e  stockholders at an 
ann u a l o r  special m e e tin g ; and  o n e-th ird  o f the ir num ­
b er shall be elected fo r  th e  th en  unexp ired  portion 
o f  th e  te rm  o f the  d irec to rs  o f the  first class, one-third
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10of their num ber fo r  th e  unex p ired  p o rtio n  o f the te rm  
of the d irec to rs o f th e  second class, and  o n e-th ird  o f 
their num ber fo r  th e  u n ex p ired  p o rtio n  o f the  te rm  o f 
the d irec tors o f the  th ird  class, so th a t each class o f 
directors shall be increased  equally.

In  case o f any  vacancy  in  any  class o f d irec to rs  
through death, res igna tion , d isqualification  o r o th er 
cause, the rem a in in g  d irec to rs, by  affirm ative vo te  o f 
a m ajo rity  o f the  B o ard  o f D irec to rs  m ay  elect a  suc­
cessor to  hold office fo r  the  u n ex p ired  p o rtio n  o f  th e  20 
term  of the  d irec to r w hose place shall be vacan t, 
and until the  election o f a  successor.

The B oard  o f D irec to rs  shall have pow er to  hold 
their m eetings ou tside  o f  th e  S ta te  o f N ew  Jersey , 
at such places as fro m  tim e to  tim e m ay  be designated  
by the by-law s o r by reso lu tion  o f th e  board . T h e  
by-laws m ay p rescribe th e  n u m b er o f  d irec to rs  neces­
sary to  constitu te  a  q u o ru m  o f th e  B oard  o f D irec to rs, 
which num ber m ay be less th an  a m a jo rity  o f the w hole Q 
number o f the d irec to rs.

Unless au tho rized  by  votes g iven in  person  o r by 
proxy by stockho lders ho ld ing  a t least tw o -th ird s  o f 
the capital stock o f  th e  co rp o ra tio n , w hich  is rep re ­
sented and voted  upon in person  o r by  p ro x y  a t a  m eet­
ing specially called fo r  th a t purpose o r a t an  annua l 
meeting, the  B oard  o f  D irec to rs  shall no t m o rtg ag e  o r 
pledge any o f its  real p ro p e rty  o r  any  shares  o f the 
capital stock o f any  o th e r co rp o ra tio n ; bu t th is  p ro ­
hibition shall no t be construed  to  apply  to  the execution  4 °  
of any purchase m oney  m o rtg ag e  o r  any  o th e r p u r­
chase m oney lien. A s au th o rized  by  th e  A ct o f  the  
Legislature o f th e  S ta te  o f N ew  Jersey , passed M arch  
22, 1901, am ending  the  17th section  o f  the  A ct con­
cerning C orpora tions (R ev is io n  o f 1 896), any  action  
which th ere to fo re  re q u ired  th e  consent o f the  ho lders 
of tw o-thirds o f th e  stock a t an y  m eeting  a f te r  notice 
to them given, o r requ ired  th e ir  consent in w ritin g  to
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be filed, m ay  be taken  upo n  the  consent of, and the con­
sen t g iven and  filed by, th e  ho lders o f tw o-th irds of the 
stock o f  each class rep resen ted  a t such m eeting in per­
son o r by proxy .

A n y  officer elected o r  appo in ted  by the Board of 
D irec to rs  m ay  be rem oved a t any  tim e by the affirma­
tiv e  v o te  o f  a  m a jo r ity  o f  the  w hole B oard  o f Di­
recto rs. A n y  o th e r officer o r  em ployee o f the com­
p any  m ay  be rem oved a t an y  tim e by  vote o f the Board 

20 o f D irec to rs , o r by an y  com m ittee  o r superior officer 
upon  w hom  such pow er o f rem oval m ay be conferred 
by  th e  by-law s o r by v o te  o f  the B o ard  o f Directors.

T h e  B o ard  o f  D irec to rs , by th e  affirm ative vote of a 
m a jo r ity  o f  th e  w hole board , m ay  appoin t from  the 
d irec to rs  an  execu tive com m ittee, o f  w hich a m ajority 
shall co n stitu te  a  q u o ru m ; an d  to  such ex ten t as shall 
be p rov ided  in  the  by-law s, such com m ittee shall have 
and  m ay  exercise all o r  any  o f  the pow ers of the 

30 B o ard  o f  D irec to rs , inc lud ing  pow er to  cause the seal 
o f  th e  co rp o ra tio n  to  be affixed to  all papers tha t may 
req u ire  it.

T h e  B o ard  o f  D irec to rs , by  th e  affirm ative vote of a 
m a jo r ity  o f  th e  w hole b o ard , m ay  appoin t any other 
s tan d in g  com m ittees, and  such stan d in g  committees 
shall hav e  an d  m ay  exercise  such pqw ers as shall be 
co n fe rred  o r au th o rized  by th e  by-law s.

T h e  B o ard  o f  D ire c to rs  m ay  appo in t no t only other 
officers o f  the  com pany, bu t a lso  one o r m ore vice 
presiden ts, one o r m o re  ass is tan t treasu rers, and one 
o r  m ore  ass is tan t sec re ta rie s ; and, to  th e  extent pro­
v ided  in  th e  by-law s, th e  persons so  appointed re­
spectively shall have and  m ay  exercise all the powers 
o f  th e  p residen t, o f th e  tre a s u re r  and  o f-the  secretary, 
respectively.

T h e  B o ard  o f  D ire c to rs  shall have  pow er from  time 
to  tim e  to  fix and  to  dete rm in e  and  to  v ary  the amount 
o f  the  w o rk in g  cap ita l o f  th e  com pany, and  to  direct
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and determ ine the use and  d isposition  o f any  su rp lus 
or net profits ov er and  above th e  cap ita l stock paid  i n ; 
and in its d iscre tion  th e  B o ard  o f D ire c to rs  m ay use 
and apply any  such su rp lus o r accum ulated  profits in 
purchasing o r acqu iring  its  bond's o r o th e r ob ligations 
or shares o f  its  ow n cap ita l stock to  such ex ten t and  
in such m anner and  upon  such te rm s as th e  B oard  o f 
D irectors shall deem  ex p ed ien t; bu t shares  o f  such 
capital stock so purchased  o r acqu ired  m ay  be resold, 
unless such shares shall have been re tire d  fo r  th e  20 
purpose o f decreasing  th e  com pany’s cap ita l stock as 
provided by law.

W ith  the assen t in  w ritin g  o r  p u rsu a n t to  the  vo te  o f 
tw o-thirds o f th e  capita l stock issued and  o u tstand ing , 
the d irectors shall have  pow er an d  a u th o rity  to  sell, 
assign, tran sfe r , convey o r o therw ise  d ispose o f  the 
property and  asse ts o f th is  co rp o ra tio n  as an  en tire ty  
on such term s and  cond itions as th e  d irec to rs  shall 
deem ju s t and  expedient. 30

The B oard  o f D irec to rs  fro m  tim e to  tim e  shall 
determ ine w h e th e r and  to  w h a t ex ten t, an d  a t w h a t 
times and places, and  u n d e r w h a t cond itions and  re g ­
ulations, the accounts an d  books o f  th e  co rpo ra tion , 
or any o f them , shall be open to  the  inspection  o f  th e  
stockholders, and  n o  stockho lder shall have  any  r ig h t 
to inspect any  account o r  book o r docum ent o f  the 
corporation, except as co n fe rre d  by  s ta tu te  o r a u th o r­
ized by the B oard  o f D irec to rs , o r by  a  reso lu tio n  o f 
the stockholders.

Subject alw ays to  by-law s m ade by  th e  stockholders, 
the B oard o f D irec to rs  m ay  m ake by-law s, and, fro m  
time to tim e, m ay a lter, am end  o r repeal any  b y -la w s ; 
but any by-law s m ade by th e  B o ard  o f  D ire c to rs  m ay  
be altered or repealed by  th e  stockho lders a t  any  a n ­
nual m eeting, o r a t any  special m eeting , p rov ided  n o ­
tice of such proposed a lte ra tio n  o r  repeal be included 
in the notice o f m eeting.
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10
In  W itn ess  W h e reo f , w e have hereun to  set our 

han d s and  seals th e  2 6 th  d ay  o f Ju n e , 1902.

H O W A R D  K . W O O D . (Seal.)
K E N N E T H  K . M c L A R E N . (Seal.) 
D O N A L D  H . M A N N . (Seal.)

20

S igned, sealed an d  delivered  
in th e  presence o f 

Geo. R . Beach.

S ta te  o f  N ew  Jersey , 
C oun ty  o f  H u d so n ,

B e it rem em bered  th a t on  th is  26 th  day o f June, 
1902, b e fo re  th e  u ndersigned , personally  appeared 
H o w a rd  K . W ood , K en n eth  K . M cL aren  and  Donald 
H . M ann , w ho, as  I  am  satisfied, a re  the persons 
nam ed  in, an d  w ho  executed  th e  fo rego ing  certificate, 
an d  I h av in g  first m ade k n o w n  to  them , and to each 

3°  o f  them , th e  co n ten ts  th e re o f, they  d id  each acknowl­
edge th a t  th ey  signed, sealed and  delivered  the same as 
th e ir  v o lu n ta ry  act and  deed.

G E O . R . B E A C H , 
M aste r in  C hancery  o f N ew  Jersey.

A M E R IC A N  S T E E L  F O U N D R IE S  
4o C E R T IF IC A T E  O F  A M E N D M E N T .

T h e  A m erican  S tee l F o u n d ries , a  corporation  of the 
S ta te  o f  N ew  Jersey , by  its  P res id en t and Secretary, 
does-hereby  .certify  :

1. T h a t  th e  p rincipa l office o f  th e  com pany is at 
N o. 15 E x ch a n g e  P lace, Je rse y  C ity , N ew  Jersey, and 
the  ag e n t th e re in  and  in  ch arge  thereo f, and upon 
w hom  process ag a in s t the  com pany m ay be served, is 
T h e  C o rp o ra tio n  T ru s t  C om pany.
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2. T h a t the to ta l au th o rized  cap ita l stock o f said  
corporation, as set fo r th  in its am ended  certificate o f 
incorporation, is $37 ,650 ,000 .00  d iv ided  in to  376,500 
shares o f the  p a r  value o f  $100 .00  each and  consist­
ing o f $19 ,540 ,000 .00  p a r value o f  p re fe rre d  stock 
and $18,110,000.00 p a r v a lue  o f com m on stock. O f 
this au thorized  cap ita l stock th e re  are  now  issued and  
outstanding 330 ,500  sh ares  o f th e  p a r  v a lue  o f 
$100.00 each, o f  w hich 158,100 sh ares  o f the  ag g re ­
gate par value o f  $15 ,810 ,000  a re  com m on stock and  
172,400 shares o f  th e  ag g reg a te  p a r  va lue  o f $17,- 
240,000 are  p re fe rre d  stock.

3. T h a t the B o ard  o f D irec to rs  o f said  com pany, 
at a m eeting duly  convened and  held on th e  3 rd  d ay  o f 
January, 1908, passed a reso lu tion  declaring , am ong  
other things, th a t the  changes an d  am endm en ts in  the  
Certificate o f In c o rp o ra tio n  and  th e  change in  the 
capital stock o f  th is  com pany, an d  th e  reduction  o f 
the capital stock, h e re in a fte r  set fo r th , a re  advisable, 
and calling a  m eeting  o f  th e  stockholders to  tak e  ac tion  
thereon.

4. T h a t a  copy o f  said  reso lu tions o f  said B oard  o f 
D irectors is h ere to  appended, m ark ed  “ E x h ib it B ,” 
and m ade a  p a r t hereo f.

5- T h a t th e re a fte r , on the  8 th  d ay  o f  F eb ru a ry , 
1908, a t the  h o u r o f  tw elve o ’clock, noon, p u rsu an t 
to such call o f th e  B o ard  o f  D irec to rs , and  upon due 
notice given to  th e  stockholders, in  accordance w ith  
the by-law s o f th e  com pany, a  special m eeting  o f the 
stockholders w as held, a t .w hich m eeting  th e re  w ere 
present in person  o r  rep resen ted  by p ro x y  the  ho ld ers  
of m ore th an  tw o -th ird s  o f  each class o f  stock o f  said 
company hav ing  v o tin g  pow er, and  said  m eeting  w as 
duly ad jo u rn ed  un til M arch  14, 1908, a t tw elve 
o’clock, noon ; th a t on said M arch  14,. 1908, a t tw elve
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o ’clock, noon, the  stockho lders m et pursuan t to  ad­
jo u rn m en t, and  th e  m eeting  w as du ly  ad journed  until 
A p ril 18, 1908, a t tw elve o ’clock, n o o n ; th a t on said 
A p ril 18, 1908, a t  tw elve o ’clock, noon, the stock­
h o lders m et p u rsu a n t to  a d jo u rn m e n t, and the meet­
in g  w as du ly  ad jo u rn e d  un til M ay  7, 1908, at twelve 
o ’clock, n o o n ; th a t on  said  M ay  7, 1908, at t,welve 
o ’clock, noon, th e  s tockho lders m et pu rsuan t to ad­
jo u rn m en t, and  the  m eeting  w as du ly  ad jou rned  until 

20 Ju n e  4, 1908, a t tw elve o ’clock, n o o n ; th a t on said 
Ju n e  4, 1908, a t tw elve o ’clock, noon, the stockholders 
ag a in  m et p u rsu a n t to  ad jo u rn m en t, and  the meet­
ing  w as du ly  a d jo u rn e d  u n til Ju n e  12, 1908, at twelve 
o ’clock, n o o n ; th a t on  said  Ju n e  12, 1908, at twelve 
o ’clock, noon , th e  s tockho lders m et pu rsuan t to  ad­
jo u rn m en t, and  th e  m eeting  w as duly  ad jou rned  until 
Ju n e  12, 1908, a t fo u r o ’clock, P . M .; th a t a t the ad­
jo u rn e d  m eetin g  o f  th e  stockho lders held on June 12, 

30 1908, a t fo u r  o ’clock, P . M ., th e re  being present in
person  o r  rep resen ted  by  p ro x y  the holders o f more 
th a n  tw o -th ird s  o f  each class o f  stock o f said company, 
h av in g  v o tin g  pow er, th e re  w ere presented  to  said 
m eeting  th e  reso lu tio n s o f  the  B oard  o f Directors 
adop ted  a t  th e  m eeting  o f said  bo ard  held January  3, 
1908, dec la rin g  it to  be advisab le to  decrease the capital 
stock o f  th e  c o rp o ra tio n ; th a t  th e  capital stock of the 
com pany  be changed  fro m  p re fe rre d  stock and com­
m on stock to  an  issue o f  stock all o f one class and 

^  k in d ; th a t such reduction  and  change be effected by 
th e  re tirem en t, su rre n d e r and  cancellation o f the pres­
en t o u ts tan d in g  p re fe rre d  and  com m on stock, and 
o th erw ise  as set fo r th  in  said  reso lu tions annexed 
h e re to  and  m ark ed  “ E x h ib it B ” ; and  declaring it to 
be advisab le th a t th e  com pany am end its  certificate of 
in co rp o ra tio n  to  effect such reduction , change (and 
re tire m en t)  in  th e  m an n er h e re in a fte r  in th is para­
g rap h  set f o r th ;  an d  m o re  th a n  t,w o-thirds in interest
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of each class o f  th e  stockho lders hav ing  v o tin g  pow ers 
voted in fav o r o f such reduction  and  change, and  in  
favor o f said am endm en t to  the certificate o f in co r­
poration, and  in  fa v o r o f each and  every  o f  the reso ­
lutions a  copy o f w hich  a re  here to  an nexed  and  m arked  
“E xhibit C ,” and  th e  sam e w ere accord ing ly  adopted . 
Said am endm ent to  the  certificate o f  in co rp o ra tio n  is 
as follow s:

(a )  T h a t A rtic le  IV  o f th e  C ertificate o f  In c o r­
poration o f th e  com pany  be am ended  so as to' read  as 
follows :

“IV . T h e  to ta l au th o rized  cap ita l stock o f  the  co r­
poration is seventeen m illion, one h u n d red  an d  eigh ty - 
four thousand  d o lla rs  ($1 7 ,1 8 4 ,0 0 0 ) » d iv ided  in to  one 
hundred and  seventy-one thousand , e igh t h u n d red  and  
forty shares o f th e  p a r  value o f one h u n d red  do llars  
each.

“F rom  tim e to  tim e th e  stock o f  th e  com pany m ay 
be increased o r reduced, acco rd ing  to  law , an d  m ay  
be issued in  such am o u n ts  and  p ro p o rtio n s as shall be 
determ ined by the B o ard  of. D irec to rs, and  as m ay  be 
perm itted by law .”

(b ) T h a t th e  certificate o f  in co rp o ra tio n  o f  the 
company, as am ended, shall read  as set fo r th  in  “ E x ­
hibit A ” prefixed to  th is  certificate o f  am endm ent.

6. T he w ritten  assen t in  p erson  o r by p ro x y  o f 
more than  tw o -th ird s  o f  each class o f  stock o f  said 
company, h av ing  v o tin g  pow er, t o  th e  foregoing- 
amendment, change and  a lte ra tio n  o f  th e  certificate 
of incorporation  o f  the  com pany is h ere to  appended, 
and m arked “ E x h ib it D .”

7-. T h a t th e re  a re  also h e re to  appended  copies o f 
the resolutions adop ted  a t .sa id  m eeting  o f th e  stock­
holders held on th e  12th. d ay  o f  Ju n e , 1908, m ark ed  

Exhibit C ,” and  m ade a p a r t  hereo f.

TO

20

30

40
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TO
In  W itn ess  W h e reo f, the  said  A m erican Steel 

F o u n d rie s  h as caused th is  certificate to  be signed' bv 
its  p residen t and  secre tary , and  its  corporate  seal to 
be h ereu n to  affixed th is  2 9 th  d ay  o f June, A. D. 1908. 

A M E R IC A N  S T E E L  F O U N D R IE S , 
B y W illiam  V. Kelley, 

President.
A t te s t :

F . E . P a tte rso n ,
S ecre tary .

W illiam  V. K elley,
P re s id en t o f  A m erican  S teel F oundries.

F . E . P a tte rso n ,
S ecre ta ry  o f  A m erican  S teel F oundries.

In  presence o f :

30

40

S ta te  o f  N ew  Jersey , 
C oun ty  o f  H u d so n ,

Be it rem em bered , th a t  on  th is  t^wenty-ninth day of 
Ju n e , 1908, b e fo re  m e, th e  subscriber, a  M aster in 
C h an cery  fo r  th e  S ta te  o f  N ew  Jersey , personally ap­
pea red  W illiam  V . K elley  an d  F . E . P atterson , who, 
I  am  satisfied, a re  th e  persons nam ed  in and  who exe­
cu ted  the  fo reg o in g  certificate; th e  said W illiam  V. 
K elley  being  to  m e know n  and  know n to  me to be the 
p residen t, an d  th e  said F . E . P a tte rso n  being to  me 
know n  an d  know n  to  m e to  be th e  secretary  of the 
A m erican  S teel F o u n d ries , the  co rpo ra tion  nam ed in 
an d  w hich  executed  th e  fo reg o in g  certificate, and I 
h av in g  first m ade k n ow n  to  them  and  each o f them 
th e  con ten ts  th e reo f, th ey  d id  thereupon  severally ac­
know ledge th a t they  signed, sealed and  delivered the 
sam e as th e ir  v o lu n ta ry  ac t and  deed fo r the uses and 
pu rposes th e re in  expressed.

A n d  th e  said  F . E . P a tte rso n  being by me duly 
sw orn  acco rd ing  to  kijW, on  h is o a th  do th  depose and
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say, th a t he is th e  sec re ta ry  o f  th e  A m erican  S teel 
Foundries, the co rp o ra tio n  nam ed in and  w hich exe­
cuted the fo reg o in g  certificate ; th a t  th e  seal affixed to  
the fo regoing  certificate is the  co rp o ra te  seal o f said 
corporation, the  sam e being  well know n to  h im ; th a t 
it was so affixed by o rd e r o f  said  co rp o ra tio n ; th a t 
W illiam V. K elley  is th e  p residen t o f  said  co rp o ra ­
tion ; tha t he saw  the  said  W illiam  V. K elley  as such 
president, sign  th e  said  certificate and  affix said  seal 
thereto and deliver said  certificate and  h ea r him  de- 20 
clare th a t he signed, sealed and  delivered  th e  sam e as 
the vo lun tary  ac t an d  deed o f  said co rp o ra tio n  by its 
order and by au th o rity  o f  its B o ard  o f  D irec to rs  fo r  
the uses and  purposes th e re in  expressed , an d  th a t th is 
deponent signed h is  nam e th e re to  a t th e  sam e tim e 
as a subscribing w itness.

And he fu r th e r  said  th a t the w ritten  assen t o f 
stockholders here to  appended  is signed e ith er in  p e r­
son or by p roxy , d u ly  constitu ted , and  th e re u n to  du ly  30 
authorized by m ore th an  tw o -th ird s  in in te re s t o f  each 
class o f stockholders h av in g  v o tin g  pow ers.

F . E . P A T T E R S O N . 
Subscribed and  sw orn  to  b e fo re  m e 

the day. and  yea r a fo resa id , a t  Je rse y  C ity, N . J .

M aster in  C hancery  o f  Ne,w Jersey .

All of w hich I hereby  certify .

M aste r in  C hancery  o f  N ew  Jersey .

40
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TO
{ E x h ib i t  B . )

R E S O L U T IO N S  O F  D IR E C T O R S , 

January 3D, 1908.

W hereas, th e  C om m ittee  appoin ted  December 6, 
1907, has th is  d ay  subm itted  its  rep o rt w ith  reference 
to  a  p roposed  change in  th e  ch a rac te r and  am ount of 
th e  au th o rized  and  o u ts tan d in g  capital stock of this 
c o rp o ra tio n ; now  on  m otion  m ade and  duly seconded,

R e s o lv e d ,  th a t said re p o rt be and  the same is hereby 
a d o p te d ;

R e s o lv e d  f u r th e r ,  th a t the  B o ard  o f  D irectors of this 
C o rp o ra tio n  deem  it advisab le to  decrease the author­
ized capita l stock o f  th is  co rp o ra tio n  from  $37,650,000, 
d iv ided  in to  376 ,500  shares o f the  p a r value of $100 
each, and  consisting  o f  $19 ,540 ,000  p ar value o f pre­
fe rre d  stock and  $18 ,110 ,000  p a r value o f common 

3°  stock, to  $17 ,184 ,000  d iv ided  in to  171,840 shares of 
th e  p a r  value o f $100  each, all o f  one class and kind, 
w ith o u t d istinc tion  o r p re fe ren ce  betw een any of 
such s h a re s ; and  to  accom plish  such reduction  by call­
in g  in  fo r  cancellation  and  re tirem en t the present out­
s tan d in g  p re fe rre d  stock, and  issu ing  and delivering 
and  pay ing  to  and  fo r  each share  o f such preferred 
stock so su rren d ered , cancelled and  re tired , (1 )  $77-00 
p a r value o f  said  p roposed  stock fo r  each $100 par 

40  value o f  the  p resen t p re fe rre d  stpck, (2 )  the de­
b en tu re  bonds o f the  C om pany to  be dated  February 
r, 1908, payable as to  p rincipa l fifteen  years from  such 
date , and  b ea rin g  in te re st a t  fo u r per cent per annum, 
payable sem i-annually , sub ject to  such term s and in 
such fo rm  as the  B o ard  o f  D irec to rs  shall determine, 
to  th e  am o u n t o f $20 .00  p a r value fo r each $100 par 
value o f  such p re fe rre d  stock, and  (3 )  an amount 
in  cash equal to  $3 .00  fo r  each $100 p a r value of such
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preferred stock ; and  by calling  in  fo r  cancellation  and  
retirem ent the p resen t o u ts tan d in g  com m on stock, and  
issuing and delivering  and  pay ing  to  an d  fo r  each share  
of such com m on stock so su rrendered , cancelled and  
retired $25.00 p a r value o f said  p roposed  stock fo r  
each $100 p a r value o f the  p resen t com m on stock, and  
to appoint a C om m ittee  w ith  fu ll pow er to  p repare  
and carry  ou t the  p lan  set fo r th  in  said re so lu tio n s; 
and

. 2 0
R e so lv e d  fu r th e r ,  th a t  the  B o ard  o f D irec to rs  o f th is  

corporation hereby declare th a t  they  deem  it advisab le 
to decrease and  change the  au th o rized  C ap ita l S tock 
from $37,650,000, d iv ided  in to  376 ,500  shares o f  the 
par value o f $100 each, and  consisting  o f  $19 ,540 ,000  
par value o f p re fe rre d  stock and  $18 ,110 ,000  p a r vahie 
of common stock, to  $17 ,184 ,000  div ided  in to  171,840 
shares o f the p a r  value o f  $100  each, all o f  one class 
and kind, w ithou t d istinc tion  o r  p re fe ren ce  betw een 
any of such shares, an d  fo r  th a t purpose, th a t A rtic le  
IV of the C ertificate o f  In c o rp o ra tio n  o f  th is  C om - ^ 
pany, now  read in g  as fo llo w s:

“IV. T h e  to ta l au th o rized  cap ita l stock o f  the  co r­
poration is th irty^seven  m illion, s ix  h u n d red  and  fifty  
thousand dollars ($ 3 7 ,6 5 0 ,0 0 0 ) d iv ided  in to  th ree  h u n ­
dred and seventy-six  th o u san d  five h u n d red  shares o f 
the par value o f one h u n d red  d o llars  each. O f  such 
total authorized  cap ita l stock one h u n d red  and  n inety - 
five thousand, fo u r  h u n d red  shares, am o u n tin g  to  n in e ­
teen million, five h u n d re d  an d  fo r ty  th o u san d  do llars  ^  
($ 19>54°)°oo) shall be p re fe rre d  stock, and  one h u n ­
dred eighty-one thousand , one h u n d red  shares, am o u n t­
ing to eighteen m illion  one h u n d red  and  ten  th6 u - 
sand dollars ($1 8 ,1 1 0 ,0 0 0 ) shall be com m on stock.

“F rom  tim e to  tim e the  p re fe rre d  stock and  the  com ­
mon stock m ay be increased  acco rd ing  to  law , and  
may be issued in  such am oun ts and  p ro p o rtio n s as shall
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be d e term ined  by the  B o ard  o f  D irecto rs, and as may 
be p erm itted  by  law .”

“ T h e  ho lders o f  the  p re fe rre d  stock shall be en­
titled  to  receive w hen an d  as  declared, from  the sur­
plus o r  riet profits o f  th e  co rpo ra tion , yearly  dividends 
a t the  ra te  o f  six  p er cen tum  per annum , and  no more, 
payable q u a rte rly  on  dates to  be fixed by the by-laws. 
T h e  d iv idends on the  p re fe rre d  stock shall be cumula­
tive  and  shall be payable b e fo re  any  dividend on the 
com m on stock shall be paid  o r  set ap a rt, so that, if in 
an y  y ea r d iv idends am o u n tin g  to  six  per cent shall 
riot have been paid  thereon , the  deficiency shall be 
payable b efo re  any  d iv idends shall be paid upon or 
set a p a r t  fo r  th e  com m on stock .”

“ W h en ev er all cum ulative d iv idends on the pre­
fe rre d  stock fo r  all p rev ious yea rs  shall have been de­
c lared  and  shall have becom e payable, and  the accrued 
q u a rte rly  in sta llm en t fo r  the  cu rren t y ea r shall have 
been declared , and  the  C om pany shall have paid such 

^ cum ulative d iv idends, fo r  p rev ious years and such ac­
crued  q u a rte rly  in sta llm en ts, o r  shall set aside from  its 
su rp lus o r  ne t p rofits a sum  sufficient fo r  the payment 
th e re o f, the  B o ard  o f  D irec to rs  m ay  declare dividends 
o n  the  com m on stock, payable th en  o r thereafter, out 
o f  any  rem ain in g  su rp lus o r  ne t p ro fits.”

“ In  th e  event o f  any  liqu ida tion  o r dissolution or 
w in d in g  up  (w h e th e r v o lu n ta ry  o r  invo lu n ta ry ) o f the 
co rp o ra tio n , th e  h o lders o f  the  p re fe rred  stock shall 

40  be en titled  to  be paid  in  fu ll b o th  the  p a r am ount o f  
th e ir  shares, an d  th e  unpaid  d iv idends accrued thereon 
b e fo re  any  am o u n t shall be paid  to  the holders of the 
com m on sto ck ; and  a f te r  the  paym ent to  the holders 
o f  the  p re fe rre d  stock  o f its p a r  value, and  the unpaid 
accrued  d iv idends thereon , th e  rem ain ing  assets and 
fu n d s shall be d iv ided  and  paid  to  the holders of the 
com m on stock acco rd ing  to  th e ir  respective shares.”
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be am ended so as  to  read  as fo llo w s :

“IV . T he to ta l au th o rized  cap ita l stock o f th e  co r­
poration is seventeen m illion, one h u n d red  and  eigh ty- 
four thousand  do llars  ($17,1841,000), d iv ided  in to  one 
hundred and  seventy-one th o u san d  eigh t h u n d red  and  
forty shares o f  the  p a r  value o f one h u n d red  do llars  
each.”

“From  tim e to  tim e the  stock o f th e  C om pany m ay 
be increased o r reduced , accord ing  to  law , and  m a y b e  20 
issued in such am o u n ts  an d  p ro p o rtio n s as  shall be 
determ ined by th e  B oard  o f  D irec to rs  and  as m ay be 
perm itted by  law .”

and th a t the certificate o f  in co rp o ra tio n  o f  the  A m er­
ican Steel F o u n d ries , as am ended, shall read  as set 
forth in the copy th e re o f subm itted  to  the  B oard  o f 
D irectors a t th is  m eeting  and  appended to  these m in ­
utes m arked E x h ib it 1.

R e s o lv e d  fu r th e r ,  th a t E lb e rt H . G ary , C harles M il­
ler, E dw ard  F . G oltra , George. B. L eigh ton , E d w a rd  3°  
Shearson and  R ich ard  H . S w artw o u t be and  hereby  
they are appoin ted  a C om m ittee, w ith  fu ll pow er to  
such C om m ittee o r  a  m a jo r ity  th e re o f (1 )  to  d e te r­
mine in th e ir  abso lu te d iscre tion  w h e th e r the  p lan  p ro ­
posed and set fo r th  in  th e  circu lar to  th e  stockholders, 
and in the  reso lu tions th is  d ay  adop ted  by the  B oard  
of D irectors, is p racticab le  and  can be m ade e ffec tiv e ;
(2 ) to  m ake all necessary  a rran g e m e n ts  w ith  th e  
G uaranty T ru s t  C om pany ; (3 )  to  m ake application  
for listing C ertificates o f  D ep o sit; and  (4 )  to  do any  
and all th in g s in  th e ir  ju d g m en t necessary  o r adv is­
able fo r  the purpose o f  ca rry in g  ou t the  said  p lan  o r 
abandoning the  sam e i f  it canno t be m ade effective by  
reason o f the fa ilu re  o f  the  stockholders to  approve, 
or otherw ise.

R e s o lv e d  f u r th e r ,  th a t  a  special m eeting  o f the  
stockholders o f th is  co rp o ra tio n  shall be and  the  sam e
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is hereby  called, fo r  the  purpose o f tak in g  action on 
th e  fo reg o in g  changes, am endm ent and  reduction in 
th e  cap ita l stock o f  th e  C om pany, to  be held at the 
office o f  th e  C om pany in  Je rse y  C ity, N ew  Jersey, on 
th e  8 th  d ay  o f  F eb ru a ry , A . D. 1908, a t the hour of 
tw elve o ’clock, N oon , and  th a t the S ecre tary  give due 
notice th e re o f, in  accordance w ith  the By-Law s of 
the  C om pany, and  th e  s ta tu te  in  such case m ade and 
prov ided .

R e s o lv e d  f u r th e r , th a t fo r  the  purpose o f holding 
such s tockho lders’ special m eeting , the  T ra n s fe r  Books 
o f b o th  th e  com m on an d  p re fe rre d  stock o f this cor­
p o ra tio n  be closed a t th e  close o f  business on T hurs­
day, J a n u a ry  2 3 rd , 1908, to  reopen on M onday, the 
10th day  o f  F eb ru a ry , 1908.

30
( E x h ib i t  C .)

R E S O L U T IO N S  O F  S T O C K H O L D E R S , 
June  1 2 t h , 1908.

Resolved, th a t the  au th o rized  cap ita l stock o f this 
C om pany be reduced  fro m  th irty -sev en  million, six 
h u n d re d  an d  fifty  th o u san d  d o llars  ($37 ,650 ,000) and 
d iv ided  in to  th ree  h u n d red  seventy-six  thousand, five 
h u n d re d  (3 7 6 ,5 0 0 ) shares  o f  the  p a r value o f one 

40  h u n d re d  do llars  ($ 1 0 0 ) each, an d  consisting  o f nine­
teen  m illion, five h u n d red  fo r ty  thou san d  dollars ($19,- 
540 ,000) p a r  value o f  p re fe rre d  stock, and  eighteen 
m illion  one h u n d re d  ten  th o u san d  dollars ($18,110,- 
0 0 0 ) p a r  va lue  o f  com m on stock, to  seventeen million, 
one h u n d re d  e ig h ty -fo u r th o u san d  do llars ($17,184,- 
0 0 0 ) , d iv ided  in to  one hujndred seventy-one thou­
sand, e ig h t h u n d red  fo r ty  (1 7 1 ,8 4 0 ) shares o f the 
p a r  value o f  one h u n d re d  do llars  ($ 1 0 0 ) each.
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R e s o lv e d  f u r th e r ,  th a t th e  cap ita l stock o f th is  com ­
pany be changed fro m  p re fe rre d  stock and  com m on 
stock to an  issue o f stock all o f one class an d  k ind , 
without d istinc tion  betw een  any  o f  such shares.

R e so lv e d  fu r th e r ,  th a t such reduction  and  change in  
the capital stock o f  th is  C om pany be effected by the  re ­
tirement, su rren d er and  cancellation  o f  the  p resen t o u t­
standing p re fe rred  stock and  the  p resen t o u ts tan d in g  
common stock.

20
R e so lv e d  fu r th e r ,  the  A rtic le  IV , o f  the  C ertificate 

of Incorporation  be am ended  so as to  read  as fo llo w s :

“ IV . T he to ta l au th o rized  cap ita l stock o f  the  co r­
poration is seventeen m illion, one h u n d red  an d  eigh ty- 
four thousand  do llars  ($ 1 7 ,1 8 4 ,0 0 0 ), d iv ided  in to  
one hundred and  seventy-one tho u san d , e igh t h u n d red  
and fo rty  shares, o f  the  p a r value o f one h u n d red  do l­
lars each.”

“F rom  tim e to  tim e th e  stock o f  th e  C om pany m ay  
be increased o r reduced  acco rd ing  to  law , and  m ay  30 
be issued in such am o u n ts  an d  p ro p o rtio n s  as shall be 
determ ined by the  B o ard  o f  D irec to rs  and  as m ay  be 
perm itted by law .”

and tha t the C ertificate o f  In co rp o ra tio n , as am ended, 
shall thereupon read  as fo llo w s :

(See E x h ib it “ A ” prefixed  to  th is  certificate .)
R e so lv e d  f u r th e r ,  th a t th e re  be issued and  delivered  

to the holders o f the  p resen t o u ts tan d in g  p re fe rre d  
stock o f th is C om pany, except as to  $56 ,000  p a r value ^  
thereof, w hich is now  con tro lled  by  th e  C om pany, and  
which is to  be re tired  w ith o u t partic ip a tio n  in  th e  new  
stock to be issued, in  considera tion  o f  and  upon the  
surrender and  re tirem en t an d  cancella tion  o f  the  shares 
of p referred  stock, inc lud ing  all r ig h ts  to  the  accum u­
lated dividends th e re o n :
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F irst. $77.00 par value of the single issue of stock 
to be made, as hereinabove provided for, for each $100 
par value of the present preferred stock.

Second. T h e  D eben tu res  o f  th is  Com pany to be 
d a ted  F e b ru a ry  1st, 1908, payable as to  principal fif­
teen  y ea rs  fro m  such date, b ea rin g  in terest a t the rate 
o f  fo u r  p e r cent p er annum , payable sem i-annually; sub­
jec t to  such te rm s and  in  such fo rm  as the Board of 

20 D irec to rs  shall de term ine , to  the  am oun t o f $20 par 
value, fo r  each $100  p a r value o f  the  presen t preferred 
stock.

T hird. The sum of $3.00 in cash for each $100 par 
value of preferred stock.

A n d  th a t th e re  be issued and  delivered  to  the holders 
o f  th e  com m on stock o f  th is  C om pany, except as to 
$720  p a r  value th e re o f, w hich  is now  controlled by 
th e  C om pany, an d  is to  be re tire d  w ith o u t participation 

30 on th e  new  stock to  be issued, in  consideration  o f and 
upon the  su rren d er, re tirem en t and  cancellation of the 
shares  o f  com m on stock, $25 .00  p a r value o f the single 
issue o f  stock hereinabove p rov ided  fo r, fo r each $100 
p a r value o f  the  p resen t com m on stock.

R e s o lv e d  f u r th e r ,  th a t th e  D eben tu res to  be issued 
to  th e  h o lders o f the  p re fe rre d  stock, as hereinabove 
p rov ided  fo r, and  the  re so lu tion  con tain ing  the terms 
an d  cond itions upon  w hich  such D ebentures are is- 

4 °  sued, a re  an d  shall be substan tia lly  in  the following 
f o r m : ( See form: o f  d eben tu re  incorporated  in fol­
low ing  reso lu tions o f  B o ard  o f  D irec to rs .)
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R E S O L U T IO N S  O F  D IR E C T O R S , 

May 7TH, 1908.

10

Whereas, th e re  has h e re to fo re  been subm itted  to  
the stockholders o f  th is  C om pany, u n d er da te  o f  J a n u ­
ary 3* 1908, a  p lan  concern ing  a change in  the  ch a r­
acter and  am o u n t o f  th is  C om pany’s au th o rized  and  
outstanding cap ita l stock, re fe ren ce  to  such plan now  
on file w ith  the  G u a ran ty  T ru s t  C om pany o f N ew  Y o rk  20 
being hereby m ade fo r  the  purpose h e r e o f : and ,

W hereas, said plan, subject to the approval thereof 
by the stockholders, provided among other things, for 
the issue of certain debentures not exceeding in the 
aggregate the sum of $3,436,800; and,

Whereas, th e  fo rm  o f  said  debentures, adopted  by 
this B oard  a t its  m eeting  held J a n u a ry  3, 190S, re fe rs  
to certain  reso lu tions by th is  B o ard  specify ing  the  con­
ditions o f such d e b e n tu re s :

Now, t h e r e f o r e , b e  it  resolved , th a t if  an d  w hen 30 
the said p lan  concern ing  such change in  th e  ch a rac te r 
and am ount o f th is  C om pany’s au th o rized  and  o u t­
standing capita l stock shall be app roved  and  adopted  
by the stockholders and  so declared  by th is  B oard , the  
said debentures shall be in  due co i rse issued upon the  
terms and conditions sta ted  there in , and  the  fo llo w in g :

( a )  All deben tu res issued u n d er th e  here in b efo re  
mentioned p lan  o f Ja n u a ry  3, 1908, and  th is  reso lu ­
tion shall be a  d irec t ob liga tion  to  th is  C om pany, and  
shall be in the fo llow ing  fo rm , to  w i t : ^
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[ d e b e n t u r e .]

$000. N o. 000. $0000.

U N I T E D  S T A T E S  O F  A M E R IC A ,

S t a t e  of N e w  J e r se y .

A M E R IC A N  S T E E L  F O U N D R IE S .

F o u r  P er  C e n t  D e b e n t u r e .

20 . F o r  value received A m erican  Steel F oundries (here-
£  in a f te r  called the  “ C om pany” ) ,  hereby  acknowledge it- 

^  self to  be indebted  to  the  b ea re r  h ereo f, in the sum of 
§  h u n d red  dollars, w hich  sum  it hereby

^  prom ises to  pay  to  th e  b ea re r h e reo f a t the office of 
o  th e  C om pany, o r its  agency, in  the  C ity  o f N ew York, 
o '  on  th e  first d ay  o f  F eb ru a ry , 1923, w ith  interest 
d* th ereo n  a t the  ra te  o f  fo u r  p er cent per annum , payable 
o  sem i-annually , a t  its  office o r agency, in the City of 

^  N ew  Y ork , on  th e  first days o f  A u g u st and February 
3 ° '  g  in  each y ea r fro m  th e  da te  hereo f, un til m atu rity , upon 

F  p resen ta tio n  an d  su rre n d e r o f  the  annexed  in terest cou- 
■£ pons as th ey  severally  becom e due and  payable, 
u  T h is  D eben tu re  is one o f  an  issue dated  February 

1, 1908, o f  like te n o r and  date, the  issue being Debent- 
oj u res o f  O ne T h o u san d  D o llars  each, num bered from  1 
^ u p w a r d ,  and  D eben tu res fo r  F ive  H u n d red  Dollars 
^  each, num b ered  fro m  A - i  u p w ard , and  D ebentures for 
£  O ne H u n d re d  D ollars  each, num bered  R -i upw ard, the 

.Q -jf en tire  issue being  lim ited  to  an  agg regate  principal 
& am o u n t o f  T h re e  M illion  F o u r  H u n d re d  and T h irty - 
§  six  T h o u san d  E ig h t H u n d re d  D ollars, all o f which De-
o  . .

b en tu re s  have been issued u n d e r and  in pursuance of, 
'■£ an d  are  sub jec t to , the  covenants o f  the Com pany ex- 
i* pressed  in  ce rta in  re so lu tions adop ted  by the Board of 

D irec to rs  o f  the  C om pany on th e  seventh  day  o f May, 
^  A . D. 1908, a  certified  copy o f  w hich said Resolutions 
^  is on file w ith  th e  G u a ran ty  T ru s t  C om pany o f New
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York, and hereby  re fe ren ce  is m ade to  said R eso lu tions 
as fully as th o u g h  h ere in  set fo r th  a t length .

Both the principal an d  in te re st o f  th is  D eben tu re  
shall be paid  w ith o u t deduction  fo r  any  ta x  o r tax es  
which the C om pany, its  successors o r assigns, m ay-be 
required to  pay  thereon , o r deduct o r re ta in  th e re fro m , 
by w hatsoever au th o rity  the  sam e m ay  be levied, the 
Company hereby  ag ree in g  to  pay  all such taxes.

The C om pany hereby  covenants, in  each y ea r, com ­
mencing w ith  the  y ea r 1913, to  re tire  n o t less th an  
three hundred  and  fo r ty - th ree  th o u san d  six  h u n d red  
and eighty do llars  ($ 3 4 3 ,6 8 0 ) p a r value o f  th e  D e­
bentures then  o u ts tan d in g , u n d e r and  p u rsu a n t to  the 
terms and p rovisions o f said  R esolu tions.

This D eben tu re  is sub ject to  call an d  re tirem en t on 
any in terest d ay  a t p a r  and  accrued  in te re st in  the 
manner and  upon the  cond itions expressed  in  said  R es­
olutions.

The C om pany m ay  use and  apply  any  o f  its  accum u­
lated earn ings o r  su rp lus to  re tire  o r  redeem , o r to  ^,° 
purchase in  the open m ark e t, if  possible, fo r  re tire ­
ment or redem ption , said  D eben tu res a t a  price no t 
to exceed p a r and  in terest.

N either th is D eben tu re  n o r any  o f  the  C oupons fo r  
interest thereon , shall be ob lig a to ry  un til the  D eben t­
ures shall have been au th en tica ted  by the  certificate en­
dorsed thereon , duly  signed  by the  G u a ran ty  T ru s t  
Company o f N ew  Y o rk , th e  T ru s te e  nam ed  in said 
Resolutions. . • ■ . 40

No recourse shall be h ad  fo r  th e  paym ent o f  p rin ­
cipal or in terest o f  th is  D eben tu re  ag a in s t any  stock­
holder, d irec to r o r officer, past, p resen t o r fu tu re , o f 
the A m erican S teel F o u n d ries , e ither d irec tly  o r 
through said C om pany, w h e th e r by v irtu e  o f  any  su it 
or the enfo rcem ent o f any  assessm ent o r pena lty  o r 
otherwise how soever, all liab ility  o f  stockholders, d i­
rectors and officers being  hereby  w aived  and  released 
by each successive h o ld e r o f  th is  D ebenture.
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I n  w it n e s s  w h e r e o f  the  said A m erican Steel 
F o u n d ries  has caused th is  D eben tu re  to  be signed by 
its  P res id en t, o r  a  V ice -P resid en t, and  its  corporate 
seal to  be h e re to  affixed, an d  a ttes ted  by its Secretary, 
an d  th e  f a c  s im ile  s ig n a tu re  o f  its T reasu re r to be 
affixed to  th e  coupons here to  annexed , all as of this 
first d ay  o f  F eb ru a ry , 1908.

A m e r ic a n  S t e e l  F o u n d r ies ,
By

President.
A t te s t :

S ecretary .

3 0

[ r a c k  o f  d e b e n t u r e  a n d  t r u s t e e 's certificate .] 
N o. 000.

A m e r ic a n  S t e e l  F o u n d r ie s .
( D enom ination  )
F o u r  P e r  Cent.

D eben tu re  
P rin c ip a l D ue 

F e b ru a ry  1st, 1923.

in te re st payable 
F e b ru a ry  1st & A u g u st 1st 

P rin c ip a l & In te re s t 
payable in

40  C ity  o f  N ew  Y ork
T ru s te e ’s Certificate.

T h is  deben tu re  is one o f  a series o f like date and 
ten o r a g g re g a tin g  no t to  exceed the sum  o f $3,436,800 
described in  the  R eso lu tions w ith in  re fe rred  to. 

G u a r a n t y  T r u st  Co m p a n y  o f  N ew  Y ork ,
Trustee.

By

V ice-President.
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[ form of coupon]
A m erican S teel F o u n d ries  $00. O n  the  first 

day o f (M o. & Y e a r)  will pay  to  the  b ea re r a t its 
office o r agency in  th e  C ity  o f  N ew  Y o rk  (n u m b er o f )  
Dollars ($ 0 0 ) , being  six  m o n th s’ in te re st then  due on 
$000 fo u r per cent D eben tu re  N o. 0000.

T re a su re r .
( b ) T he to ta l am o u n ts  o f  deben tu res issued shall ag ­

gregate no t exceeding  th ree  m illion  fo u r h u n d red  th ir ­
ty-six thousand  e ig h t h u n d red  do llars  ($ 3 ,4 3 6 ,8 0 0 ).

(c ) In te re s t shall com m ence F e b ru a ry  1, 1908, and  
debentures shall be delivered  to  those en titled  to  re ­
ceive sam e w ith  all in te re st coupons attached .

( d ) T he deben tu res shall be issued in denom inations 
of $1,000 each, num bered  fro m  1 u p w a rd ; fo r  $500  
each num bered fro m  A - i  u p w a rd ; and  fo r  $100  each,' 
numbered fro m  B -i upw ard , an d  d is trib u tio n  shall be 
made in the la rg es t denom inations applicable.

( e ) D eben tu re  equities o f  less th an  $100  are  to  be 
evidenced by deben tu re  scrip, w hich  p rov ides p lain ly  
that it does n o t b ea r in terest, b u t m ay  be exchanged  
in am ounts o f $100, o r  m ultip les th e re o f, fo r  deben t­
ures, hav ing  a ttach ed  th e re to  in te rest coupons fo r  in ­
terest from  F e b ru a ry  1, 1908.

( / )  D ebentures ag g reg a tin g  an  am oun t equal to  the  
am ount o f deben tu re  scrip  shall be issued and  delivered  
to the G uaran ty  T ru s t  C om pany o f N ew  Y o rk , a s  
Trustee, o r E x ch an g e  A g en t, fo r  exchange fo r  scrip  
as herein provided.

( g )  All deben tu res u n d e r the  h e re in b efo re  m en­
tioned plan o f J a n u a ry , 3, 1908, shall be sub ject to  
call and re tirem en t on  an y  in te re st day, a t p a r  and  
accrued in terest, in  the  m an n er and  upon the  condi­
tions expressed in  th is  reso lu tion .

( h )  U n til th e  p aym en t o f  the  p rincipa l o f  th e  de­
bentures issued u n d e r the  h e re in b efo re  m en tioned  plan 
of January  3, 1908, th is  C om pany agrees, a t all tim es,
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to  m ain ta in  an  office o r agency in the C ity o f New 
Y ork , w here d eb en tu res  an d  in te re st coupons may be 
p resen ted  fo r  paym ent, an d  w here notices o r demands 
in  respect o f  such deben tu res o r  in te rest coupons may 
be served.

( i ) T h e  G u a ran ty  T ru s t  Co. o f N ew  Y ork  is hereby 
appo in ted  R e g is tra r  fo r  such debentures and debenture 
scrip , an d  D isb u rsin g  A g en t fo r  th e  paym ent o f the 
p rincipa l and  in te re st o f  said deben tu res 'w h en  and-as 
sam e becom e due an d  payable, such paym ents to be 
m a d e .f ro m  fu n d s fu rn ish ed  to  said  G uaranty  T rust 
C o ' o f  N ew  Y o rk  by  th is  C om pany, as herein pro­
vided.

( / )  T h is  com pany agrees an d  covenants th a t it will 
d u ly  and  punctually  pay  th e  p rincipal and  interest of 
every  d eben tu re  issued, u n d e r the  hereinbefore men­
tioned  p lan  o f  Ja n u a ry  3, 1908, a t the dates and the 
place an d  in  the  m an n er m en tioned  in such debentures, 
o r  in  the  in te re st coupons th e re to  belonging, and this 
reso lu tion  acco rd ing  to  th e  tru e  in ten t and  meaning 
th e re o f, and  w ith o u t deduc tion  fro m  either principal 
o r  in te re st fo r  any  ta x  o r  ta x e s  w hich th is Company, 
its  successors o r  assigns, o r th e  R eg is tra r  o r Disbursing 
A gen t, m ay  be re q u ired  to  pay, deduct o r retain 
th e re fro m , u n d e r an y  p resen t o r  fu tu re  law o f the 
U n ited  S ta tes, o r  o f  any  s ta te  o r county  o r municipality 
there in .

( k ) T h e  in te re st on said  deben tu res shall be pav- 
40  ,able on ly  upon p re sen ta tio n  an d  su rren d er o f  the sev­

era l coupons fo r  such in te re st as they  respectively ma­
tu re , and  w hen paid, such coupons shall fo rthw ith  be 
cancelled.

( / )  T h is  C om pany p a rticu la rly  reserves the right 
to  use an d  apply  a t  an y  tim e any  o f  its  accumulated 
ea rn in g s  o r  su rp lus, to  re tire  o r redeem  o r purchase 
fo r  re tire m en t o r redem ption  any  o r  all o f said de­
b en tu res  a t th e  .time o u ts tan d in g  a t  a price no t exceed­
ing  p a r an d  accrued  in terest.
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(m ) T h is  C om pany agrees and  covenan ts th a t, com ­
mencing no t la te r th an  th e  ca lendar y e a r  1913, and  
during each ca lendar y ea r th e re a fte r , un til all the  d e­
bentures issued h ereu n d er shall have been acquired , 
paid o r satisfied, to  re tire , a t  no t exceeding p a r and  ac­
crued in terest, no t less th a n  th ree  h u n d red  fo rty -th ree  
thousand six  h u n d re d  eigh ty  do llars ($ 3 4 3 ,6 8 0 ) o f the  
debentures th en  o u tstand ing .

( n ) D eben tu res fo r  re tirem en t shall be, if  possible, 
purchased in  the  open m ark e t, p ro v id in g  such p u r­
chase price shall n o t exceed p a r and  accrued  in terest.
If they canno t be so purchased , th is  C om pany, in 
writing, shall request th e  T ru s te e  o r D isb u rsin g  A gen t 
to draw  by lo t a  specified ag g reg a te  am o u n t o f such de­
bentures fo r  such redem ption  o r re tirem en t, and  the 
Trustee, by such fa ir  an d  im p artia l m ethod  as it m ay 
for itself determ ine , shall d ra w  and  d eterm ine  by lo t 
the num bers o f the  th en  o u ts tan d in g  deben tu res to  the  
aggregate am oun t so requested , and  such d raw in g  shall 
take place no t less th an  th ir ty  days n o r m ore th an  s ix ty  
days p rio r to  F e b ru a ry  1st o r  A u g u st 1st, as m ay  be 
determined by th is  C om pany in  its  request.

(0 ) As p ro m p tly  as possible a f te r  such d ra w in g  the 
Trustee shall ad v ertise  a t least once in each ca lendar 
week, fo r tw o successive weeks, in  a  new spaper pub­
lished in the C ity  o f N ew  Y ork , a  new spaper published 
in the C ity o f St. L ou is, M issouri, and  a new spaper 
published in  the  C ity  o f  C hicago, Illinois, a  notice a d ­
dressed to  the  h o lders o f  deben tu res issued h ereu n d er, 40 
specifying the  d istinc tive  num ber o f th e  debentures 
so draw n fo r  redem ption , and  s ta tin g  th a t such de­
bentures have been d ra w n  fo r  redem ption , and  th a t  
on a date designated  in  such notice  ( w hich da te  shall 
be on the first d ay  o f F e b ru a ry  o r  the  first day  o f  A u ­
gust nex t a f te r  such notice shall have been advertised  
for the period a fo re sa id )  such specified deben tu res will 
become and  w ill be due and  payable a t p a r  and  th e
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accrued  in te re st to  th e  d ate  o f  paym ent specified in 
such notice.

( o - l ) U p o n  such advertisem en t o f such notice, the 
deben tu res th e re in  specified shall become and shall be 
due and  payable on  th e  d ate  designated  in such no­
tice, a t the  office o f  the T ru s te e  in the  C ity of New 
Y ork , a t  par, to g e th e r w ith  the  in te rest to  that date 
accrued  fro m  the  th en  las t m a tu red  in terest instalment. 
F ro m  and  a f te r  the  d ate  so designated , no interest 
shall be payable fo r  o r on  account o f any  debentures 
so  specified o r  any  coupons th e re o f m atu ring  after 
such date.

( p )  O n  and  a f te r  the  da te  o f paym ent designated in 
such notice, th e  T ru s te e  shall take  up, and  shall pay, at 
the  ra te  a fo resa id , o u t o f  the  m oneys w hich shall have 
been deposited  by  th e  C om pany  w ith  the T rustee for 
th a t purpose, th e  deben tu res th a t shall have been drawn 
a t  the  request o f  the  C om pany as afo resa id , and such 
deben tu res, to g e th e r w ith  th e ir  a ttached  interest cou- 
pons, shall fo r th w ith  be cancelled and  delivered to this 
C om pany.

( q ) W h en ev er th is  C om pany shall request the T rus­
tee  to  d ra w  by lo t deben tu res fo r  redem ption or re­
tirem en t, it shall accom pany its request w ith sufficient 
fu n d s fo r  the  paym ent o f  such debentures, and unpaid 
in te re st accru ing  to  th e  date  o f  re tirem ent, or any 
u n d ertak in g , o r secu rity  fo r  the  funds satisfactory 
to  the  T ru s tee .

40  B e  I t  F u r th e r  R e s o lv e d ,  th a t p rio r to  any issue of 
th e  said  deben tu res a certified copy o f  th is resolution 
be deposited  w ith  th e  G u a ran ty  T ru s t  Co. of New 
Y ork .

R e s o lv e d  f u r th e r ,  th a t  fo r  equities in the new issue 
o f  stock issuable fo r  an  am o u n t less th an  one share of 
the  p a r  value o f $100, th e re  shall be issued Stock scrip, 
w hich  scrip  shall n o t be en titled  to  share  in any divi­
dends th a t m ay  be declared , b u t m ay  be exchanged for
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stock, in am oun ts o f  $100, o r m ultip les th e re o f, as 
provided in  such scrip.

T h a t the fo rm  o f  S tock  scrip  to  be issued fo r  such 
equities, is and  shall be substan tia lly  in the  fo llow ing  
fo rm :

No. $
S T O C K  S C R IP

A M E R IC A N  S T E E L  F O U N D R IE S ,
Certificate of F ractional I nterest in  O n e  S hare 20 

Stock.
T his is to  C e rtify  th a t  is

entitled to  | i o o  D ollars  o f  in te re st
in one share o f the  cap ita l S tock  o f th e  A m erican  
Steel F oundries.

Stock covering  all o u ts tan d in g  C ertificates o f  F ra c ­
tional In te res t o r  S tock  Scrip , a re  lodged w ith  the 
undersigned as T ru s te e  o r E x ch an g e  A gen t.

This C ertificate is n o t tra n s fe ra b le  on the  books o f 
the A m erican S teel F o u n d rie s  o r  th e  undersigned , b u t 30 
may be assigned as p rov ided  on  the  reverse  side hereo f.

This Stock S crip  is n o t en titled  to  share  in  any  d iv i­
dend w hich m ay  be declared  on  the  stock it rep re ­
sents, but m ay to g e th e r w ith  o th e r ligh t certificates a l­
together ag g reg a tin g  n o t less th a n  O ne H u n d re d  D o l­
lars or m ultiples th e re o f be evenly exchanged  fo r  an  
equal am ount in  shares o f th e  stock o f  th e  A m erican  
Steel Foundries, a t th e  face value o f  O ne H u n d re d  
Dollars each, to g e th e r w ith  all u n paid  d iv idends d e ­
clared and due in  respect o f  the  shares rep resen ted  by 
the F ractional C ertificates so su rren d ered .

In  exchanging S tock  S crip  fo r  stock, odd am oun ts 
in excess o f $100 o r  m ultip les th e re o f, w ill be evi­
denced by new  S tock  S crip  sim ilar in  all respects to  
this except as to  am ount.

New Y ork , ,190  .
T he  T rust Company of A merica,

T ru stee ,

T ru s t  Officer.
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F o r  value received hereby  sell, assign and
tra n s fe r  u n to
all r ig h t, title  and  in te re st in  the  w ith in  Certificate, and 
the  S tock  rep resen ted  thereby .

D ated
In  presence o f

A n d  fo r  D eben tu re  equities o f  less th an  $<-00 there 
shall be issued D eben tu re  scrip , w hich will no t bear in­
te rest, b u t m ay  be exchanged  in  am ounts o f $100 or 
m ultip les th e re o f, fo r  deben tu res having  .attached 
th e re to  in te re st coupons, fo r  in te re st fro m  the issue 
da te  o f  such D eben tu res, as th ere in  provided.

T h a t  the  fo rm  o f  D eben tu re  scrip to  be issued for 
such equities shall be substan tia lly  in  the following 
f o r m :

[ d e b e n t u r e  s c r ip  f o r m ]
N o. 0 0 0  $ 000

30 A M E R IC A N  S T E E L  F O U N D R IE S  D E B E N T U R E
S C R IP .

T h is  is to  c e rtify  is entitled to an
equ ity  o f 1100 D ollars in certain
F if te e n  Y e a r D eben tu res a t p ar, d a ted  F eb ruary  1st, 
1908, an d  b ea rin g  in te re st a t  the  ra te  o f F our per 
cen t p er an num  payable sem i-annually  on A ugust 1 st 
an d  F e b ru a ry  1st fro m  th e  da te  thereo f. Debentures 
covering  all o u ts tan d in g  D eben tu re  S crip  are lodged 

40  w ith  th e  undersig n ed  as T ru s te e  o r E xchange Agent.
T h e  to ta l issue o f  D eben tu res, o f w hich the fore­

go ing  a re  a  p a rt, ag g reg a te  no t exceeding $3,436,800.
T h is  C ertifica te is n o t tran sfe ra b le  on the books of 

the  C om pany o r the  u ndersigned , b u t m ay be assigned 
as p rov ided  on th e  reverse  side hereo f.

T h is  D eb en tu re  S c rip  does no t b ea r interest, but 
m ay, to g e th e r w ith  o th e r like certificates altogether 
ag g reg a tin g  n o t less th a n  $100  o r m ultiples thereof,
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be evenly exchanged  fo r  an  equal am o u n t o f D eben­
tures o f $100.00 o r  m ultip les th e reo f, hav ing  a ttached  
thereto in te rest coupons fo r  in te re st fro m  th e  o rig inal 
date of issue, viz., F e b ru a ry  1st, 1908.

In exchanging D eben tu re  S crip  fo r  D eben tu res odd 
amounts in  excess o f  $100 .00  o r m ultip les th e re o f  
will be evidenced by  new  D eben tu re  S crip  sim ilar in 
all respects to  th is  except as to  am ount.

New Y ork , ip o
Guarantee T rust Company of N ew Y ork,

V ice-P residen t.

R e s o lv e d  f u r th e r ,  th a t th e  certificate o f  change, in  
the natu re  and  ch a rac te r o f  the  cap ita l stock o f  th is  
Company, and  o f the  reduction  th e reo f, as hereinabove 
provided fo r, shall be du ly  filed w ith  th e  S ec re ta ry  o f  
State, o f the S ta te  o f  N ew  Jersey , in  accordance w ith  
the statu tes in such case m ade and  p rovided , and  th a t 
the time fo r filing such certificate be d e term ined  by th e  30 
Board o f D irec to rs  o f th is  C om pany.

R e s o lv e d  f u r th e r ,  th a t any  and  all su rp lus a ris in g  
from the reduction , re tire m en t and  cancellation  "6f 
the present o u ts tan d in g  p re fe rre d  stock, a n d  the  p res­
ent ou tstand ing  com m on stock, o f  th is  C om pany, and  
the accum ulated su rp lus ex is tin g  on Ju ly  31st, 1907, be 
applied and  devoted  as fo llo w s :

A. T o  the cash  paym ent, as above prov ided , to  the  
holders o f the p resen t p re fe rre d  stock, in  p a r t con­
sideration o f the su rre n d e r an d  cancellation  o f  each 
$100 par value o f th e  p re fe rre d  stock.

B. O n account o f  th e  D eben tu res to  be issued in 
part consideration  fo r  th e  su rre n d e r and  cancellation  
of the p re fe rred  s to ck ; and

C. T o  the reduction  o f  cost o f  p roperty .
R e so lv e d  fu r th e r ,  th a t any  su rp lus earn in g s a ris in g

from the business and  opera tio n s o f  th is  C om pany
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since A u g u st 1st, 1907, be applicable to  the payment 
o f  d iv idends upon  th e  new  single issue o f stock to be 
m ade, as hereinabove p rov ided  fo r, if  and  as declared 
by  the  B o ard  o f  D irec to rs  o f  th is  C om pany; or to such 
o th e r purposes o f  th e  C om pany, as  the  B oard  of Di­
re c to rs  m ay  determ ine.

R e s o lv e d  f u r th e r ,  th a t the  B o ard  o f D irectors of this 
C om pany, and  its  officers, be an d  a re  hereby authorized 
an d  d irec ted  to  do o r cause to  be done any and all 
th in g s, an d  tak e  all action , necessary  and proper to 
com pletely an d  effectually  c a rry  ou t each and all of the 
fo reg o in g  actions, re so lu tions and  proceedings.

{ E x h ib i t  D .)

A S S E N T  O E  S T O C K H O L D E R S  R E F E R R E D  TO
IN  T H E  F O R E G O IN G  C E R T IF IC A T E .

3 0

T h e  undersigned , being  m ore th a n  tw o-th irds in in­
te rest, o f  each class o f stockho lders o f A m erican Steel 
F o u n d ries  h av ing  v o tin g  pow ers, a t a special meeting 
o f  th e  stockho lders o f said  co rp o ra tio n  regularly  called 
fo r  th a t  purpose, vo ted  in  fa v o r o f the change in and 
red u c tio n  o f  th e  cap ita l stock o f said A m erican Steel 
F o u n d ries , and  in  fa v o r o f  the  am endm ents, changes 
an d  a lte ra tio n s  to  the  certificate o f incorporation  in the 

40  fo reg o in g  am endm en t fu lly  set fo r th ;  and  we do now, 
p u rsu a n t to  law , by  o u r p ro x ies  duly  constituted and 
th e re u n to  du ly  au th o rized , give o u r w ritten  assent to 
said  change in  and  red u c tio n  o f  the  capital, stock of 
A m erican  S teel F oundries,, an d  to  said amendments, 
changes and  a lte ra tio n s  to  th e  certificate o f incorpora­
tio n  o f A m erican  S teel F o u n d ries , and  to  each and 
every  one o f  them , an d  to  the  am endm ent, change and 
a lte ra tio n  o f the  certificate o f  incorporation  to read
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as set fo r th  in  “ E x h ib it A ” prefixed  to  the fo rego ing  
certificate o f  am endm ent.

D ated Ju n e  29 th , 1908.
S h ares  o f S tock

N am e P re fe r re d  C om m on
* * * * *

Total 153.312  140,934

All the above stockho lders by
E L B E R T  H . G A R Y ,
C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N ,
E D W A R D  S H E A R S O N ,
R IC H A R D  S W A R T W O U T ,

In the presence o f 
T hom as G. Boone.

P rox ies.

State o f N ew  Jersey , 
County o f H udson ,

20

SO

Be it rem em bered, th a t  on th is  29 th  day  o f Ju n e ,
1908, befo re  me, th e  subscriber, a  M aste r in C hancery  
of the S ta te  o f  N ew  Jersey , personally  appeared  
Thom as G. Boone, w ho  being by m e du ly  sw orn  ac­
cording to  law , on  h is oath , saith , th a t  he know s E lb e rt 
H. Gary, C harles M iller, E d w a rd  F . G oltra , G eorge
B. L eighton, E d,w ard  S h earso n  and  R ich ard  H . 40  
Sw artw out to' be th e  du ly  au th o rized  p ro x ies  fo r  th e  
several stockholders o f  A m erican  S teel F o u n d ries , 
whose nam es a re  signed  by p ro x y  to  th e  fo reg o in g  
assent; th a t he saw  th e  said E lb e r t H . G ary , C harles 
Miller, E d w a rd  F . G oltra , G eorge B. L eigh ton , E d ­
ward S hearson  and  R ich a rd  H . S w artw o u t, as  a t to r ­
neys, agents and  p ro x ies  fo r  said  stockholders sign 
and deliver th e  fo reg o in g  assen t o f s tockho lders a s  
such atto rneys, ag en ts  and  p ro x ies  fo r  said  persons,
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respectively , and  as th e ir  several v o lu n ta ry  act and 
deed  fo r  the  uses and  purposes th e re in  exp ressed ; and 
th a t he, th e  said  T h o m as G. Boone, subscribed his 
n am e to  the  said  assen t a t the  sam e fim e as an  attest­
ing  w itness.
S ubscribed  and  sw orn  to  b e fo re  m e 

the  d ay  an d  y ea r a fo re sa id  a t 
Je rse y  C ity, N ew  Jersey .

M aste r in  C hancery  o f  N evw Jeresy .

N o te : P ub lica tio n  o f  fo reg o in g  certificate accord­
in g  to  law  w as du ly  m ade an d  p ro o f th e re o f filed in the 
office o f th e  S ec re ta ry  o f  S ta te  o f  N ew  Jersy .

Exhibit D33.
A M E R IC A N  S T E E L  F O U N D R IE S ,

Board of D irectors.

A d jo u rn e d  R eg u la r M eeting , Ju n e  30, 1908.

O n  m otion  reg u la rly  m ade and  seconded, the fol­
low ing  reso lu tion  w as th ereu p o n  unanim ously  adop ted :

W hereas, the  Special C om m ittee  appointed  by the 
B o ard  o f  D irec to rs  o f  th is  C om pany on Jan u a ry  3rd, 
1908, w ith  re fe ren ce  to  the  p ro m u lg a tio n  and  consum­
m atio n  o f  th e  p lan  o f  th a t date , fo r  a  change in and 
reduction  o f  th e  cap ita l stock o f  th is  C om pany, did, at 
th e  m eeting  o f  th e  B o ard  o f D irec to rs  held on W ed­
nesday , th e  24 th  d ay  o f Ju n e , 1908, th ro u g h  its Chair­
m an , Ju d g e  E . H . G ary , re p o rt th a t the plan sub­
m itted  to  th e  stockho lders u n d er d a te  o f  Jan u a ry  3rd, 
1908, had, a t th e  ad jo u rn e d  stockho lders’ m eeting held 
on  Ju n e  12th , 1908, been adop ted  and  approved; and

W hereas, th e  B o ard  o f  D irec to rs , in  consequence 
o f  th e  app roval and  adop tio n  o f said plan  by the stock-
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holders o f the C om pany, d irec ted  th e  certificates o f 
change in and  red u c tio n  o f the  cap ita l stock, and  th e  
am endm ent o f  th e  A m ended  C ertificate o f In c o rp o ra ­
tion, so adop ted  and  app roved  by its  stockholders, be 
filed w ith  th e  S ec re ta ry  o f S ta te  o f  N ew  Jersey , in  
accordance w ith  th e  law , and  such certificate has, to  
wit, on th e  29 th  d ay  o f  June , 1908, been duly  filed 
with the S ec re ta ry  o f S ta te , a t T re n to n , N ew  Je rse y ;

Whereas, it is now desired to in all respects carry 20 
on and perfect said plan in all its details; novw, there­
fore, be it

Resolved :

F irs t: T h a t th is  B o ard  o f D ire c to rs  declare  and  
hereby does declare  th a t th e  p lan  subm itted  to  the  
stockholders o f th e  A m erican  S teel F o u n d ries , u n d er 
date of Ja n u a ry  3rd , 1908, fo r  a  change in  an d  re ­
duction o f the cap ita l stock o f  th e  C om pany, an d  fo r  
the am endm ent o f th e  A m ended  C ertifica te  o f  In co r- 30 
poration, w as du ly  adop ted  and  approved  by  th e  stock­
holders o f th is  C om pany.

Second : T h a t th e  necessary  and  requ isite  certificate 
of the C om pany fo r  such change in  and  reduction  o f 
the capital stock o f  th is  C om pany, and  th e  am endm ent 
of its A m ended C ertifica te  o f In co rp o ra tio n , w as du ly  
filed w ith the S ecre ta ry  o f S ta te , fo r  th e  S ta te  o f N ew  
Jersey, as requ ired  by law , on  Ju n e  29th , 1908.

T h ird : T h a t pub lication  o f  th e  c e r tif ic a te ' so filed ^  
with the S ecre ta ry  o f  S ta te , be p ro p erly  m ade by the  
officers o f th e  C om pany u n d e r th e  d irec tion  o f  the  
General Counsel o f  the  C om pany, as re q u ired  by  law .

F o u r th : T h a t due no tice  be g iven to  th e  G u a ran ty  
T rust C om pany o f N ew  Y o rk , R eg is tra r , and  T h e  
T rust Com pany o f  A m erica, N ew  Y o rk , T ra n s fe r  
Agent, o f the adop tion  an d  app roval o f th e  said  p lan
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o f  J a n u a ry  3 rd , 1908, by th e  stockholders o f the Com­
pany.

F if th :  T h a t th e  tre a su re r  o f  th is  Com pany forth­
w ith  su rre n d e r and  cancel the  certificates fo r fifty-six 
th o u san d  do llars  ($ 5 6 ,0 0 0 .0 0 ) p a r  value, o f the pre­
fe rre d  stock o f  th is  C om pany, and  seven hundred and 
tw en ty  d o lla rs  ($ 7 2 0 .0 0 ) p a r  value, o f  the common 
stock o f  th is  com pany.

20
S ix th : T h a t fo r  the purpose o f  in all respects con­

su m m atin g  an d  ca rry in g  ou t the  change in and re­
du c tio n  o f  th e  cap ita l stock o f  th is  Com pany, as pro­
posed to  an d  app roved  by th e  stockholders of this 
C om pany, th e re  be issued and  delivered  to  the Guar­
an ty  T ru s t  C om pany o f  Neyv Y ork , o r its nom inee:

A . C ertificates fo r  one h u n d re d  an d  seventy-one 
th o u san d  eigh t h u n d red  and  fo r ty  (171 ,840) shares 
o f  th e  new  cap ita l stock o f  the  C om pany, o f the par

3°  v a lue  o f  one h u n d re d  do llars  ($ 1 0 0 .0 0 ) each, aggre­
g a tin g  seventeen m illion, one h u n d red  and  eighty-four 
th o u san d  d o lla rs  ($ 1 7 ,1 8 4 ,0 0 0 .0 0 ), duly signed and 
reg istered .

B. T h re e  m illion, fo u r h u n d red  and  th irty -six  thou­
sand , e ig h t h u n d red  d o lla rs  ($3 ,43 6 ,8 0 0 .0 0 ), par value, 
o f  th e  deben tu res  o f  th e  C om pany  proposed to be is­
sued u n d e r said  p lan  o f  Ja n u a ry  3rd , 1908, dated 
F e b ru a ry  1st, 1908, payable as to  principal fifteen

4°  years  fro m  such date , an d  b ea rin g  in terest at the rate 
o f  fo u r  per cent p e r  annum , payable semi-annually, 
du ly  signed by th e  officers o f  the C om pany, and sealed 
w ith  its  co rp o ra te  seal, and  in such denom inations as is 
p racticab le  fo r  the  purposes required .

C. T h e  sum  o f  five h u n d red  and  fifteen thousand 
five h u n d red  and  tw en ty  do llars  ($515,520.00)- in cash 
o r check, fo r  p aym en t to  th e  stockholders, in accord­
ance w ith  said p lan  o f  J a n u a ry  3rd , 1908.
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S ev en th : T h a t the said stocks, bonds and  cash, n ex t 
hereinabove d irec ted  to  be issued and  delivered  to  the  
G uaranty T ru s t  C om pany o f N ew  Y ork , be delivered  
and disposed o f  by  said  G u a ran ty  T ru s t  C om pany  o f 
New Y ork , in  accordance w ith  the  te rm s and  p ro ­
visions o f  th e  said  p lan  o f  J a n u a ry  3rd , 1908, as fo l­
lows:

A. T o  th e  ow n ers  an d  ho lders o f certificates fo r  
each one h u n d red  do llars  ($ 1 0 0 .0 0 ), p a r  value, o f th e  20 
p referred  stock o f th is  C om pany, o u ts tan d in g  on  Ju n e  
28th, 1908, o r deposit certificate rep resen tin g  th e  sam e,
in consideration  and  upon  th e  su rre n d e r th e reo f, to ­
gether w ith  all r ig h ts  to  an y  accum ulated  d iv idends 
thereon, th e re  be delivered  seventy-seven d o lla rs  
($77.00) p a r value, o f said  new  stock o f th is  C om ­
pany; tw en ty  do llars  ($ 2 0 .0 0 ) , p a r  value, o f  th e  said 
debentures o f th is  C om pany, and  th ree  do llars  ($ 3 .0 0 ) 
in cash, ag g reg a tin g  the  issue an d  delivery  to  the 
holders o f th e  said  en tire  o u ts tan d in g  p re fe rre d  stock 3°  
of th is C om pany o f  th ir te en  m illion, tw o  h u n d red  
and th irty -one  tho u san d , six  h u n d red  and  e igh ty  do l­
lars ($ 1 3 ,2 3 1 ,6 8 0 .0 0 ), p a r  value, o f  th is  C om pany, 
and th ree  m illion, fo u r  h u n d red  an d  tK irty-six  th o u ­
sand, eigh t h u n d red  d o llars  ($ 3 ,4 3 6 ,8 0 0 .0 0 ), deben- . 
tures o f th is  C om pany, and  five h u n d re d  and  fifteen  
thousand, five h u n d re d  and  tw en ty  do llars  ( $ 5 I 5>_ 
520.00) in  cash.

B. T o  the  ow ners an d  ho ld ers  o f certificates fo r  4 °  
each one h u n d red  d o lla rs  ($ 1 0 0 .0 0 ), p a r  value, o f the 
common stock o f th is  C om pany, o u ts tan d in g  on Ju n e  
28th, 1908, o r deposit certificates rep resen tin g  th e  
same, in  considera tion  o f an d  upon  th e  su rre n d e r 
thereof, th e re  be delivered , tw en ty -five do llars  
($25.00). p a r value, o f  th e  said  new  stock o f  th is  
Company, ag g reg a tin g  th e  issue an d  delivery  to  the 
holders o f th e  said  en tire  o u ts tan d in g  com m on stock
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o f th is  C om pany  o f  th ree  m illion, n ine hundred  and 
fifty -tw o  thousand , th ree  h u n d re d  and  tw enty  dollars 
($3>952 >32° o o )  p a r  value, o f  the  said new  stock of 
th is  com pany.

E ig h th :  F o r  all equ ities in  the  new  stock o f less 
th a n  one share  o f  th e  p a r  v a lue  o f  one hundred dol­
lars , an d  fo r  all equities in  th e  diebentures o f less than 
one h u n d red  do llars  p a r  value, th ere  shall be issued 

20  an d  delivered  to  th e  persons en titled  thereto , respec­
tively , stock scrip  and  deb en tu re  scrip, in accordance 
w ith  th e  said p lan  o f  J a n u a ry  3 rd , 1908.

S aid  stock scrip  shall n o t en title  the  holder thereof 
to  an y  d iv idends, bu t such scrip  m ay  be exchanged for 
stock in  am o u n ts  o f  one h u n d red  d o llars  ($100.00), 
o r m ultip les th e reo f, as th e re in  provided.

S aid  d eben tu re  scrip  shall n o t en title  the  holder 
th e re o f  to  in te re s t thereon , bu t such debenture scrip 
m ay  be exchanged  in  am o u n ts  o f one hundred  dollars 

3 °  ($ 1 0 0 .0 0 ), o r m ultip les th e re o f, fo r  debentures hav­
in g  a ttach ed  th ere to  in te re st coupons fo r in terest from 
th e  issue d ate  o f such debentures.

N in th :  T h a t  th e re  be paid  to  th e  G uaran ty  T rust 
C om pany  o f N ew  Y ork , in  due course, bu t not later 
th a n  Ju ly  31st, 1908, the  fu r th e r  sum  o f sixty-eight 
th o u san d , seven h u n d red  and  th irty -s ix  dollars 
($ 6 8 ,7 3 6 .0 0 ) to  be used  and  applied  by it tow ards the 
p aym en t o f  the  first sem i-annual in terest due and pay- 

4 0  ab le  on  accoun t o f  th e  d eb en tu res ; said Guaranty 
T ru s t  C om pany o f  N ew  York" to  detach  and cancel, 
upon  paym en t o f  said  sem i-annual in terest, the interest 
coupon num bered  one, due A u g u st 1st, 1908, and at­
tached  to  said  debenture.

T e n th : T h a t  th e  G u a ran ty  T ru s t  C om pany o f New 
Y o rk  be and  it hereby  is requested  to  m ake o r cause 
to  be m ade, delivery  an d  paym en t o f the new  stock,
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debentures and  cash, as hereinabove d irec ted  to  be de­
livered by it, in exchange fo r  and  upon the  su rren d er 
of the certificates fo r  p re fe rre d  stock and  com m on 
stock o f th is  C om pany, o u ts tan d in g  on Ju n e  28th ,
1908, o r deposit certificates rep resen tin g  the  sam e, as 
hereinabove set fo r th  and  as in  said  p lan  o f  J a n u a ry  
3rd, 1908, is p rov ided  fo r ;  and  th a t said G u a ran ty  
T rust C om pany o f N ew  Y o rk  n o tify  all th e  ho lders 
of certificates fo r  such p re fe rre d  stock and  com m on ^ 
stock o f th is  com pany, o u ts tan d in g  on Ju n e  28th ,
1908, o r deposit certificates rep resen tin g  th e  sam e, o f 
the time, place and  m an n er o f th e  exchange and  su r­
render o f th e ir  stock fo r  the new  stock, deben tu res and  
cash deliverable th e re fo r.

T hat the officers o f th is  C om pany also  n o tify  th e
holders o f certificates fo r  such p re fe rre d  stock and
common stock, o u ts tan d in g  on  Ju n e  28th , 1908, o f  th e
time, place and  m an n er o f the  exchange and  su rre n d e r
of the ir/sa id  stock, fo r  th e  new  stock, deben tu res and. 30
cash o f th is  C om pany, as  hereinabove p rov ided  fo r, 
and in accordance w ith  th e  te rm s and  p rov isions o f 
said plan o f J a n u a ry  3rd , 1908.

E leventh : T h a t  E . H . G ary  be and  he is hereby 
empowered to  a r ra n g e  fo r  th e  lis tin g  o f  the  new  stock, 
and also, if  desired , o f  the  deben tu res an d  o u ts tan d in g  
bonds of th is  C om pany, w ith  the  N ew  Y o rk  S tock  
Exchange, and  fo r  th e  rem oval fro m  th e  list o f th e  
Ne,w Y ork  S tock  E x ch a n g e  o f  th e  p re fe rre d  and  com - 
mon stock o f th is  C om pany, o u ts tan d in g  on  Ju n e  
28th, 1908, and  th e  deposit certificates th e re fo r ;  and  
for tha t purpose to  m ake all necessary  applications, 
and to subm it all an d  an y  req u ired  opinions, balance 
sheets, s ta tem ents and  accoun ts and  do  an y th in g  
necessary and  p ro p e r in  an d  ab o u t th e  lis tin g  o f  the 
securities o f th e  C om pany, as here in  au thorized .
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T w e lf th :  T h a t  the  re p o rt o f  the Special Committee 
com posed o f  M essrs. E . H . G ary , C harles M iller, Ed­
w a rd  F . G oltra , G eorge B. L e igh ton , E d w ard  Shear- 
son and  R ich ard  H . S w artw o u t, be adopted  and the 
C om m ittee  be con tinued  fo r  any  fu r th e r  action; and 
in  ad o p tin g  and  co n tin u in g  th e  C om m ittee the Board 
o f  D irec to rs  o f  th is  C om pany hereby  expresses its 
keen app rec ia tio n  and  g ra titu d e  fo r  the patience and 

2Q  ab ility  exercised  in  th e  successful accom plishm ent of 
th e  p lan  so subm itted  to  and  approved  by the stock­
ho ld ers  o f  th is  C om pany ; an d  be it fu r th e r

Resolved, th a t T h e  T ru s t  C om pany o f America 
be and  it hereby  is nom in a ted  and  appointed  the trans­
fe r  ag en t o f  the stock o f  the  C om pany, and that the 
G u a ran ty  T ru s t  C om pany  o f N ew  Y o rk  be and it 
hereby  is appo in ted  re g is tra r  o f  the  stock o f the Com­
p a n y ; an d  be it fu r th e r

Resolved, th a t certified  copies o f th is  resolution be 
fu rn ish ed  to  the  C o rp o ra tio n  T ru s t  Company, The 
T ru s t  C om pany  o f A m erica, G u a ran ty  T ru s t Company 
o f N ew  Y o rk , and  the  N ew  Y o rk  S tock Exchange.

O n  m otion  reg u la rly  m ade and  seconded, it was 
du ly

Resolved, th a t n o t la te r  th an  Ju ly  15 th, 1908, no­
tice shall be g iven  to  all th e  h o lders o f the  preferred 
an d  com m on stock o f  the  C om pany outstanding on 

4 °  Ju n e  28th , 1908, an d  deposit certificates issued by the 
G u a ran ty  T ru s t  Co. o f  N ew  Y ork , represen ting  same, 
th a t on  p re sen ta tio n  o f  th e  said stock o r deposit cer­
tificates a t th e  office o f  said T ru s t  Com pany, new 
secu rities an d  cash  m ay  be had  in exchange as pro­
v ided  in  the  p lan  o f  J a n u a ry  3rd , 1908; and be it 
fu r th e r

Resolved, th a t fo r  the  purpose  o f  exchanging the 
p re fe rre d  and  com m on stock o f th is  Com pany out-
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standing Ju n e  28th , 1908, and  the  deposit certificates 
issued by th e  G u a ran ty  T ru s t  Co. o f  Ne,w Y o rk  re p ­
resenting sam e, fo r  the  cash and  securities as  p rov ided  
in the plan o f Ja n u a ry  3 rd , 1908, approved  Ju n e  12th, 
1908, the t ra n s fe r  books fo r  bo th  the  com m on and  
p referred  stock o u ts tan d in g  on said  Ju n e . 28 th , 1908, 
and the tra n s fe r  books fo r  said  deposit certificates be 
closed a t the  close o f  business on  Ju ly  15th, 1908.

E x h i b i t  D 3 4 .

A M E R IC A N  S T E E L  F O U N D R IE S .

To S tockholders an d  H o ld e rs  o f D eposit C ertifica te s :

R efe rrin g  to  the  p lan  fo r  a  change in  the  ch a rac te r 
and am oun t o f th is  C om pany’s C ap ita l S tock  sub­
m itted u nder d a te  o f J a n u a ry  3, 1908, and  adop ted  30 
and approved by the  S tockho lders Ju n e  12, 1908, the  
Com mittee begs to  say, th e  m oney  and  new  securities 
provided fo r  in  said p lan  have been delivered  to  the 
G uaranty T ru s t  Co. o f N ew  Y o rk  as  E x ch an g e  A gent, 
and the C om pany’s S tock  and  th e  D eposit C ertificates 
for same issued by the  G u a ra n ty  T ru s t  Co. m ay  now  
be presented  to  th a t C om pany fo r  exchange fo r  the 
new securities and  m oney to  w hich  th ey  a re  en titled  
to under said plan. ^. 4 0

The ra tio  o f exchange is as fo llo w s :

E ach  $100 p a r  o f P re fe r re d  S tock  is en titled  to  
$77 p a r  N ew  S tock,
$20 p a r 4  per cent D eben tu res,
$3 cash.

E ach  $100 p a r  o f C om m on S tock  is en titled  to  
$25 p a r  N ew  Stock.



228

E x h ib i t  D 3 4

F rac tio n a l shares  o f  S tock  and  D ebentures o f less 
th a n  $100  p a r  w ill be evidenced by Scrip, in accord­
ance w ith  the  te rm s o f th e  plan.

T ra n s fe r  books fo r  bo th  C om m on and  P referred  
S tock, an d  tra n s fe r  books fo r  th e  D eposit Certificates 
issued by th e  G u a ran ty  T ru s t  C om pany, o f New 
Y o rk , rep resen tin g  th e  sam e, ¿will be closed a t the close 
o f  business on Ju ly  15, 1*908.

20  S tock  an d  D eposit C ertificates should  be endorsed 
in  b lank  in  exactly  th e  nam e issued, properly  wit­
nessed, and  unless delivered  personally , sent safely to 
th e  G u a ran ty  T ru s t  Co. o f  N ew  Y ork , No. 28 Nassau 
S tree t, N ew  Y o rk , N . Y.

N am es in  w hich new  stock an d  checks are  to be is­
sued should  be ca re fu lly  g iven to g e th e r w ith  perm an­
en t addresses, also nam es and  addresses to  which 
checks, stock an d  deben tu res  a re  to  be sent.

D eben tu res, un less o therw ise  o rdered , will be sent 
go  by exp ress  a t th e ir  ap p ro x im a te  m ark e t value at the 

expense and  risk  o f  th e  ow ner.
P a r tic u la r  a tten tio n  is called to  the appended 

c ircu la r o f  th e  G u a ran ty  T ru s t  C om pany o f New 
Y ork .

S tockho lders  and  D ep o sito rs  a re  requested to fo r­
w a rd  th e ir  certificates p ro m p tly  fo r  exchange as above 
outlined .

R espectfu lly ,
E L B E R T  H . G A R Y ,

40  C H A R L E S  M IL L E R ,
E D W A R D  F . G O L T R A ,
G E O R G E  B. L E IG H T O N ,
E D W A R D  S H E A R S O N ,
R IC H A R D  H . S W A R T W O U T ,

Committee.

R e fe rr in g  to  th e  above, the  G u aran ty  T ru s t Com­
p an y  o f  N ew  Y o rk  is now  p rep ared  to  deliver the
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cash and new  securities, to  be issued u n d er c ircu lar o f 
January  3rd, o f  the  A m erican  S teel F o u n d ries , upon  
surrender o f its  C ertificates o f  D eposit fo r  P re fe r re d  
and Com mon S tock  o f  th e  A m erican  S teel F oundries.

All C ertificates o f  D eposit su rren d ered  m u st be 
properly endorsed  in  b lank, d a ted  an d  s ig n a tu re  o f 
assignor w itnessed.

W here new  securities a re  desired  in  nam es o th e r 
than th a t appearing  upon C ertificates o f D eposit, th e  ' 
signature o f the ass ig n o r m u st be g u aran teed  by  a 
New Y ork  S tock E x ch an g e  house, a  b an k  h av in g  a  
New Y ork  co rresponden t o r  n o ta ria lly  acknow ledged, 
with C ounty  C lerk ’s C ertificate a ttach ed  there to .

New securities, deliverab le ag a in s t su rre n d e r o f 
Certificates o f D eposit fo r  P r e f e r r e d  S to c k  received 
by m ail o r express, w ill be fo rw a rd e d  by  exp ress a t 
the approx im ate m ark e t value o f  th e  D eb en tu re  B onds, 
at the expense and  risk  o f th e  dep o sito r in  th e  absence 
of specific in stru c tio n s as to  th e  m an n er o f shipm ent,
New securities deliverable ag a in s t su rre n d e r o f  C er­
tificates o f D eposit fo r  C o m m o n  S to c k  w ill be fo r ­
w arded by express a t a  nom inal v a lu a tio n  a t th e  ex ­
pense and  risk  o f th e  deposito r, un less o th erw ise  in ­
structed.

Guaranty T rust Company of N ew Y ork,
28 N assau  S tree t,

N ew  Y o rk , N . Y .
New Y ork , Ju ly  11, 1908.

40
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A M E R IC A N  S T E E L  F O U N D R IE S ,

Board of D irectors.

R eg u la r M eeting, Sept. 3 rd , 1908.

T h ereu p o n  a  request w as p resen ted  from  the Guar­
an ty  T ru s t  C om pany o f N ew  Y ork , ask ing  tha t its 
ac tion  in  c e rtify in g  and  d elivering  the 4%  Debentures 

2Q o f  th is  C om pany d a ted  F e b ru a ry  1, 1908, be approved; 
a f te r  w hich,

O n  m otion  reg u la rly  m ade and  seconded, it was 
du ly  reso lved  th a t  th e  ac tion  o f th e  G uaran ty  T rust 
C om pany  o f Ne.w Y o rk  in  c e rtify in g  to  T h ree  Million, 
F o u r  H u n d re d  an d  T h ir ty -s ix  T ho u san d , E ig h t H un­
d red  D o lla rs  ($3 ,4 3 6 ,8 0 0 .0 0 ) o f  th e  4%  Debentures 
o f  th is  C om pany  d a ted  F e b ru a ry  1, 1908, as requested 
in  reso lu tio n  passed  by  th is  B o ard  a t  its  m eeting June 
30, 1908, and  th e  delivery  o f  said debentures to  the 
R eo rg an iza tio n  D ep artm en t o f  th e  said G uaranty 
T ru s t  C om pany fo r  d is trib u tio n  to  the  stockholders 
o f  th is  C om pany  en titled  to  sam e in  accordance with 
th e  p lan  o f  Ja n u a ry  3, 1908, fo r  a  change in the char­
ac te r and  am o u n t o f  th is  C om pany’s capital stock, be 
an d  th e  sam e h ereby  is in  all respects ratified, ap­
p roved  an d  confirm ed.

40
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A M E R IC A N  S T E E L  F O U N D R IE S .

C hicago, O ct. 7 th /o 8 .

Mr. T hom as C. L azear,
450 F o u rth  A ve.,

P ittsb u rg h , P a.

D ear S ir :

I note w ith  p leasu re  th a t th e  71 sh ares  o f o u r old 20 
preferred  stock w hich  you  ow n personally  has been 
exchanged fo r  th e  new  stock, debentures, and  cash 
under the plan  o f J a n u a ry  3rd . I  also  n o te  th a t the  
102 shares o f old p re fe rre d , be long ing  to  th e  estate  o f 
which you are  one o f th e  execu to rs, is still o u ts tan d ­
ing. A bout 9 5 %  o f b o th  k in d s o f  stock has been 
exchanged, and  w e w ould  like to  have th e  re s t o f it  
come in as soon as  possible.

I th ere fo re  beg  to  ask  w h e th e r you  and  y o u r co ­
executors cannot see y o u r w ay  clear to  fo rw a rd  th a t  30 
belonging to  the  estate.

T ru stin g  th a t you can do  th is, an d  ho p in g  to  h ea r 
from  you to  th a t effect, I  am ,

Y o u rs  tru ly ,
F . E . P A T T E R S O N ,

Secretary.
F E P /W

40



232

Exhibit C37.

A M E R IC A N  S T E E L  F O U N D R IE S .

C hicago , Nov. 25 th /o8 .

T h o m as C. L azear,
S t. N icho las B ldg.,

P ittsb u rg , P a .

D e a r S ir :

20

3 0

E nclosed  h erew ith  find an  envelope w hich we ad­
d ressed  to  you  c /o  T h e  T ru s t  Co. o f  A m erica, N. Y.
C., an d  w hich  w as re tu rn e d  to  us as  being refused by 
th e  Co.

T h e  envelope is add ressed  as  show n on a list o f our 
stockho lders fu rn ish ed  by  o u r T ra n s fe r  A gent. I 
n o te  th a t y o u r ad d ress  is show n on p rev ious lists was 
S t. N icholas B ldg., P ittsb u rg , P a ., and  I  am  therefore 
send ing  th is  le tte r  to  th a t address.

K in d ly  adv ise  m e how  y o u r add ress should be 
show n so th a t I m ay  adv ise  o u r T ra n s fe r  A gent and 
g re a tly  oblige

Y o u rs  tru ly ,
F . E . P A T T E R S O N , 

Sec’y  and  Treas. 
W E

W E /D
enes

40
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Ju n e  4 th , 1910.

Mr. F. E. P a tte rso n ,
Treas. A m erican  S teel F oun d ries ,

C om m ercial N a t’l B ank  B ldg.,
Chicago, 111.

Dear S i r :

The execu to rs o f  A lice C. L azear, deceased, have 
been expecting the  d iv idends due on  h e r 102 shares 20 
of the p re fe rred  stock held  by h e r in  y o u r C om pany, 
and on w hich n o  d iv idend  has been paid  fo r  several 
years. T h e  ex ecu to rs consist o f  m yself, Jesse  T . 
Lazear, and U . S. Judge* C harles P . O rr  ( th o u g h  the  
latter is n o t nam ed  in  the  certificate o f  s to ck ). F o r  
good reasons it w as n o t deem ed advisab le by them  to  
accept the p roposition  w hich  I, as  to  m y ind iv idua l 
stock and o thers, accepted  p ro v id in g  fo r  an  exchange 
of the orig inal stock fo r  cash, debentures, and  o th e r 
stock in the  re -o rg an ized  C om pany. T h e  p re fe rre d  30 
stock being cum ulative, th e  d iv idends due on it  m ust 
amount to  a  considerab le sum.

W e hope ,we w ill n o t be p u t to  th e  annoyance an d  
expense o f litig a tio n  in  th is  m atte r, bu t as execu to rs 
we may be com pelled to  do  so, depend ing  on w h a t y o u r 
reply m ay be.

A w aiting an  ea rly  answ er.
Y o u rs  tru ly ,

T H O S . C. L A Z E A R .
TCL. 40
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A M E R IC A N  S T E E L  F O U N D R IE S  

G eneral Offices,

C om m ercial N a tio n a l B an k  B uild ing, Chicago.

C hicago, Ju n e  n t h ,  1910.

M r. T hos. C. L azear,
S t. N icho las B ldg.,

20 P ittsb u rg , P a .

D e a r S ir :

R e fe rr in g  to  y o u rs  o f th e  4 th , I  beg to  say I have 
re fe r re d  sam e to  o u r G eneral Counsel, M r. M ax Pam, 
71 B roadw ay , N ew  Y ork , to  w hom  kindly  address any. 
fu r th e r  co rrespondence re la tive to  the m atter.

Y o u rs  tru ly ,
F . E . P A T T E R S O N , 

Sec’y. & Treas.
3o  F E P /M

Exhibit D40.

Ju n e  16th, 1910.

M r. F . E . P a tte rso n ,
T re a su re r  o f A m erican  S teel F oundries,

40  C om m ercial N a t’l B ank  B ldg.,
C hicago, 111.

D e a r S ir :

R ela tive  to  th e  102 sh ares  o f  p re fe rred  stock in 
y o u r C om pany  belong ing  to  th e  estate  o f Alice C. 
L azea r, w h ich  h as  been th e  sub ject o f recent corre­
spondence betw een  you  an d  m yself, I  beg to  say that 
I have  n o t h ea rd  fro m  M r. M ax  P am , to  whom you
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referred  m y le tte r o f  th e  4 th  inst. T h a t le tte r s ta ted  
the case fu lly  and  M r. P am  should  rep ly  to  it  e ither 
to you o r to  me. B u t a s  I  have n o t h ea rd  fro m  him ,
I presum e he does n o t in ten d  to  co rrespond  w ith  m e 
on the subject. P ossib ly  he m ay  n o t have  h ad  tim e 
to give it a tten tio n . In  the  m eantim e, hqw ever, I  
shall ask you fo r  in fo rm a tio n  w hich I m ay  need in  
m aking settlem ent, o r in p re p arin g  fo r  leg a f p roceed­
ings, if  such should  becom e necessary , th o u g h  I hope 
such will no t be necessary . I w ish  to  ask  fo r  in fo r ­
mation in answ er to -th e  fo llow ing  questio n s:

F i r s t : W h a t w as th e  ag g reg a te  am o u n t o f  th e  o u t­
standing p r e f e r r e d  stock a t the  date  o f th e  d iv idend  
recently declared  ?

Second: W h a t w as th e  to ta l am o u n t o f  th e  d iv i­
dends so declared , o r  th e  w hole am o u n t set a p a r t fo r  
their paym ent ?

W e claim  th a t n o t one cent o f th is  m oney  should  30 
have gone to  the new  o r u n p re fe rre d  stockho lders 
until the  p re fe rre d  stockho lders should  have been first 
paid the. am oun t due them . O u r r ig h ts  w ere u tte rly  
disregarded in  th is  m a tte r, and  the  C om pany is liable 
to us fo r breach o f co n trac t an d  v io la tion  o f  its  d u ty  
in thus tak in g  w h a t belonged  to  u s  and  g iv in g  it  to  
others.

W e had a sim ilar experience som e y ea rs  ago  w ith  
the W estinghouse E lec tr ic  & M achine C om pany. T h a t 
Company, a f te r  its  reo rg an iza tio n , u n d erto o k  to  pay  
dividends to  its a ssen tin g  stockholders, and  to  igno re  
the original s tockho lders w ho  d id  no t assen t, b u t they  
saw their m istake w hen  w e notified  them  o f o u r p u r­
pose to  file a  bill fo r  an  accoun ting  an d  fo r  an  in ­
junction, and  m ade re p a ra tio n  sa tis fa c to ry  to  o u r 
client. In  th a t case th e  C om pany bou g h t h is stock.
W e have no desire  to  p a r t  w ith  o u r stock, considering
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it a  good  in vestm en t and  well secured. B ut a propo­
sition  fro m  th e  C om pany to  buy  it (w hile  we wish 
to  m ake n o n e) m ig h t be tak en  in to  consideration in 
o rd e r to  se ttle  up M rs. L a z e a r’s estate.

A s stockho lders w e a re  en titled  to  receive the in­
fo rm a tio n  above requested , an d  you are  the proper of­
ficer to  apply  to  fo r  it. T ru s tin g , there fo re , tha t you 
w ill no t consider us troub lesom e in  ask ing  fo r the in- 
fo rm a tio n , I rem ain ,

Y o u rs  tru ly ,
T H O S . C. L A Z E A R .

P . S. I  w ill also' th a n k  you  to  s ta te  w hen the last 
d iv idend  w as paid  on th is  stock and  the  am ount.

Y o u rs , etc.,
T H O S . C. L A Z E A R .

30 Exhibit C41.

A M E R IC A N  S T E E L  F O U N D R IE S  

G eneral Offices,

C om m ercial N a tio n a l B an k  B uild ing, Chicago.

C hicago, Ju n e  18th, 1910.

M r. T hos. C. L azear,
S t. N icho las B ldg.,

P ittsb u rg h , P a .

D e a r S ir :

R ep ly ing  to  y o u rs  o f  the  16th, I  beg  to  say that I 
lea rn  o u r G eneral C ounsel h a s  been aw ay  from  New 
Y o rk  d u rin g  th e  p as t week. I  also understand  that 
he w ill re tu rn  to  h is  office ea rly  the  com ing week. I
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am, therefore , re fe r r in g  y o u r la test le tte r to  h im  in 
the belief th a t you w ill h ea r fro m  h im  in  reply. 

Y o u rs  tru ly ,
F . E . P A T T E R S O N , 

Sec’y. & T reas .
F E P /M

Exhibit C42.

E m pir e  B u i l d i n g ,
71 B roadw ay,

New Y ork.

Ju n e  24, 1910.

Dear S ir :

Upon m y re tu rn  h e re  th is  w eek I find tw o1 le tte rs  
^written by you to  M r. P a tte rso n  o f the  A m erican  S teel 30 
Foundries, one d ated  Ju n e  4, the  o th e r d a ted  Ju n e  
18th. M r. P a tte rso n  also  sends m e copies o f  h is re ­
plies thereto.

The m atter, m en tioned  in  y o u r le tte r, it seem s to  
me cannot be sa tisfac to rily  d iscussed by  co rrespond­
ence, and I should be g lad  o f  an  o p p o rtu n ity  to  ta lk  
the m atter over w ith  you. A re  you  likely to  be here  
in the near fu tu re , and  if  so, canno t w e a r ra n g e  fo r  an  
interview on the  sub ject?

Y o u rs  tru ly ,
M A X  P A M .

Thos. C. L azear, E sq.,
P ittsburgh, P a.
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Ju n e  28th, 1910.

M r. M ax  P am ,
G eneral C ounsel o f A m erican  S teel Foundries,

#71 B roadw ay ,
N ew  Y ork , N . Y.

D e a r S ir : -

I  am  in  receip t o f  y o u r fa v o r o f the 24th inst. 
20  re la tin g  to  claim  o f the  E x ecu to rs  o f Alice C. Lazear, 

deceased, fo r  paym ent o f  d iv idends on  102 shares 
o f  p re fe rre d  stock o f  the  A m erican  Steel Foundries 
belong ing  to  h e r estate. I  h ad  expected a very  different 
rep ly  fro m  you to  th e  le tte rs  I  h ad  w ritten  to Mr. 
P a tte rso n  on th e  subject, an d  w hich he said he had 
re fe r re d  to  you, fo r  those le tte rs  sufficiently stated 
th e  n a tu re  o f  o u r claim . I h ad  hoped to  hear that 
you  w ould  advise its  p aym en t w ithou t fu rth e r delay. 
I t  should  have  been  paid  in  M ay last, w hen the divi- 

30 dends w ere paid  on the  u n p re fe rred  stock, and in 
fac t should  have been paid  sooner. W h y  the Board 
o f  D ire c to rs  d irec ted  the  paym ent o f the dividend 
fu n d  to  be m ade only  to  the h o lders o f the unpreferred 
stock, to  th e  exclusion o f  th e  ho ld ers  o f the preferred 
stock, it  is  im possible to  co n jec tu re  on any  other suppo­
sition  th a n  th a t  th ey  w ere  o f the  im pression that all 
th e  p re fe rre d  stock  h ad  been surrendered . I f  such 
w as th e ir  belief, th en  M r. P a tte rso n  was in fault, 
fo r  he knew  th a t we still re ta in ed  M rs. L azear’s stock 
an d  h ad  declined to  convert it in to  the new  stock. He 
an d  I  h ad  considerab le  correspondence in regard to 
it. I  am  confident th e  ac tion  o f  the B oard in this 
m a tte r  w as n o t advised  by you , o r if  so, that the 
advice w as g iven w ith o u t know ledge o f  the fact that 
o u r p re fe rre d  stock w as still ou tstanding .

Y o u  suggest a  v isit to  you  fo r  th e  purpose of talking 
over th is  m a tte r  w ith  you. I  w ould  be glad to  meet
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you if only to  m ake y o u r acquain tance , b u t I  canno t 
have th a t p leasure a t the  p resen t tim e, an d  do n o t . 
know w hen I shall be in  y o u r C ity. C erta in ly  n o t th is  
summer. B u t I  th in k  we can  accom plish  as m uch by 
correspondence as by  a personal in terv iew  in a rr iv in g  
at a correct u n d ers tan d in g  in  th is  m a tte r, and  w ith o u t 
unnecessary delay. T h e  d ifference betw een  us, i f  th ere  
should be any  difference, is only a question  o f law , 
for there  can be no  d ifference as to  th e  fac ts  o f the 
case. I know  w h a t th e  fa c ts  are , and  you  can read ily  
ascertain them  to  y o u r sa tis fac tio n  fro m  d a ta  you  have 
in your possession, o r can  o b ta in  th e  fac ts  fro m  M r. 
Patterson. T h e  claim  o f th e  execu to rs o f M rs. L azea r 
(consisting o f Jesse T . L azea r, C harles  P . O r r  an d  
m yself) is fo r  unpaid  d iv idends on h er 102 shares o f 
the p re fe rred  stock  now  belong ing  to  h e r estate , a t  
the ra te  o f six  per cen t p e r an num  payable q u arte rly . 
These dividends w e received reg u la rly , $153 each 
quarter, un til A ugust, 1904, w hen  th e  las t paym ent 
was m ade to  us am o u n tin g  to  only  $120. W e have 
received n o th ing  since, and  th e re fo re  th e  am o u n t due 
us is no t less th an  $3552 » w hich should  be added
interest fro m  M ay  14, i 9 IO> thei da te  w hen  o ther 
dividends w ere payable. T h e  d iv idends due us w ere 
not only p re fe rred  in  th e  d is trib u tio n  o f th e  profits, 
but by the te rm s o f th e  certificate  th is  p re fe ren ce  was* 
to continue in  th e  d is trib u tio n  o f th e  assets in  the  
event of a d isso lu tion  o r w in d in g  u p  o f  the  co rpo ra tion .

Now  I  dislike to  tak e  an y  legal p roceed ings to  en ­
force o u r claim , and  I  hope you  w ill com e to  a  de­
cision such as w ill m ake th is  unnecessary , b u t I  m ust 
beg of you to  let m e know  y o u r decision  a t an  early  
date, and b efo re  I  leave on  m y sum m er vacation , tw o 
weeks hence. I f  com pelled to  sue, I  w ill b r in g  the 
suit here in  our C oun ty  C ourts , fo r  as th e  C om pany 
owns a valuable p lan t in  P ittsb u rg h  and  h as been doing  
business in P ennsy lvan ia  fo r  m any  years, it is sub ject
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to  th e  ju risd ic tio n  o f  o u r S ta te  C ourts. I m ay seek 
to  recover only  these  unpaid  d iv idends in  an  ordinary 
com m on law  ac tion  as  fo r  b reach  o f contract, but I 
m ay  file a  bill in  equ ity  an d  a sk  fo r  an  injunction  to 
en jo in  the  C om pany fro m  d ec la ring  fu r th e r  dividends 
on  th e  u n p re fe rre d  stock u n til the  dividends on the 
p re fe rre d  stock a re  first paid . H o ld in g  fifty -fou r shares 
o f  the  u n p re fe rre d  stock  m yself, such a  course might 
be h u r tfu l to  m e as  well as o th e rs  and  m ight possible 
affect the  m ark e t value o f  the  stock, bu t m y first duty 
in  th is  m a tte r  is to  M rs. L a z e a r’s estate, which we 
m u st p ro tec t w ha tever m ay  be the  consequence to me 
personally , o r  to  o thers.

I  w ill n o t p resum e to  suggest to  you  how  the ques­
tio n s o f  law  in th is  case should  be decided, but we 
have  no  d oub t o u r co u rts  here  w ill fo llow  the decisions 
o f  o u r S uprem e C o u rt in the  fo llow ing  ca se s :

W . C. & P h il’a E . R . Co. vs. Jenk inson , 77 Pa. St. 
Rep. 321 F id e lity  T itle  & T ru s t  Co. vs. L ehigh  V. R. R. 
Co., 215 P a . S t. R ep. 610.

A n d  I m ay  add  th a t these a re  consisten t w ith deci­
sions o f  th e  co u rts  o f  N ew  Jersey , w here o u r Company 
w as inco rpo ra ted . See E lk in s  vs. C am den R. R. Co. 
36  N . J . 233.

I  in tim ated  in  one o f  m y  le tte rs  to  M r. Patterson 
th a t  in  o rd e r to  p rev en t litiga tion , w e m ight entertain 
a  p ropo sitio n  fro m  th e  C om pany to  buy  our stock. 
T h is  suggestion  is now  w ith d raw n . I  am  almost 

4 °  asham ed  th a t  I  h in ted  such a  th ing . I t  looks too  much 
like a  “ h o ld -up .” T h e  p a rtie s  in terested  in Mrs. 
L a z e a r’s e s ta te  on ly  ask  fo r  th e ir  d ividends, and prefer 
to  ho ld  on to  th e  stock, considering  it no t only a good 
investm en t, b u t am ply  secured.

I  w ish  you w ou ld  w rite  to  M r. P a tte rso n  to  give me 
th e  in fo rm a tio n  I requested  o f  him  in m y letter of 
th e  16 th , and  w hich  you  have in  y o u r possession. He 
seem s to  be ig n o ran t o f  th e  r ig h ts  o f stockholders to
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be in form ed o f th e  a ffa irs  o f  the  co rpo ra tion . H e  
probably th in k s th a t  such inqu iries should  be re fe rre d  
to you b efo re  he an sw ers them . N evertheless I  have 
not obtained th e  in fo rm a tio n  I requested .

H oping to  h ea r fro m  you soon, I rem ain ,
Y o u rs  tru ly ,

T H O S . G  L A Z E A R .
TCL.

20
P. S. I w ish  to  ad d  th a t  I  he ld  71 sh a res  o f  the  

preferred stock o f  th is  C om pany in  m y ow n rig h t.
These I su rren d ered  and  accepted the  54 shares  above- 
mentioned o f th e  new  stock, to g e th e r w ith  th ree  per 
cent cash and  20  per cent debentures. W e d id  n o t 
consider ourselves au th o rized  to  d ispose o f  M rs. 
Lazear’s stock in  th e  sam e m anner, an d  fe lt su re  th a t  
the court hav ing  ju risd ic tio n  o f h e r  es ta te  w ould  n o t 
permit it to  be done.

Y o u rs  v e ry  tru ly ,
T H O S . 0 . L A Z E A R . 30

40
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A M E R IC A N  S T E E L  F O U N D R IE S  

G eneral Offices,

C om m erical N a tio n a l B ank B uilding, Chicago.

C hicago, June  28th, 1910.

M r. T h o m as C. L azear,
S t. N icho las B ldg.,

P ittsb u rg h , P a .
20

D e a r S ir :

R ep ly ing  to  y o u rs  o f  the  25 th , I beg to  say that, as 
y o u r p rev ious le tte rs  have been re fe rred  to our Gen­
era l C ounsel M r. M ax  P am , I  am  also referring this 
one.

Y o u rs  tru ly ,
F . E . P A T T E R S O N , 

Sec’y & Treas.
F E P /M

Exhibit C45.

E m p ire  B uild ing,
71 B roadw ay ,

N ew  Y ork .

June 30, 1910.

D e a r S ir :

I  hav e  y o u rs  o f  th e  28 th , and  duly note its con­
ten ts. I  am  also in  receip t o f le tte r from  Mr. Patter­
son  inclosing  y o u r n o te  o f  the 25 th  to  him, in which 
you  ask  ce rta in  in fo rm atio n .

I  re g re t to  find in  y o u r le tte r to  m e a  disposition to 
litig a te  ra th e r  th a n  to  d iscuss and  thereby perhaps 
reach  a co rrec t u n d e rs ta n d in g  o f  the  m atter.
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In  view  o f  y o u r position  I  will take a  few  days to  
look in to  th e  au th o ritie s  cited in  y o u r le t te r ; also  to  
confer w ith  M r. R . V . L in d ab u ry , o f  N ew ark , and  
M r. C harles M acV eagh , o f  th is  C ity ; w ho  w ere asso ­
ciated w ith  m e in  th e  A m erican  S teel F o u n d ries  m a t­
ter, and  th en  fu r th e r  rep ly  to  y o u r le tter.

T h a t I  m ay  be fu lly  advised , will you  please, in  the 
m eantim e, let m e know  w h e th e r o r n o t the  E s ta te  o f 
Alice C. L az ea r h as been se ttled ?  I f  no t, in  w h a t 
court it is  pending , and  w ho a re  th e  execu to rs  o f  th e  20 
E sta te  ?

W h en  d isposing  o f the  m a tte r, I  w ill a t the  sam e 
tim e advise M r. P a tte rso n  concern ing  y o u r request fo r 
in fo rm ation .

Y o u rs  tru ly ,
M A X  P A M .

T hom as C. L azear, E sq.,
P ittsb u rg , P a.

30

Exhibit D46.

Ju ly  1 st, 1910.

M r. M ax  P am ,
G eneral C ounsel o f  A m erican  S teel F oun d ries ,

#71 B roadw ay ,
N ew  Y o rk , N . Y.

D ear S ir :

R eplying to  y o u rs  o f  th e  3 0 th  ask in g  fo r  th e  nam es 
o f the ex ecu to rs o f  th e  w ill o f  A lice C. L azear, de­
ceased, and  w h e th e r h e r e s ta te  h as  been  settled , etc., I  
beg to  say th a t th e  execu to rs  a re  T hos. C. L az ea r (m y ­
self) Jesse T . L az ea r an d  C harles P . O rr . M r. O r r  
who is now  D is tr ic t Ju d g e  o f  th e  U n ited  S ta tes  C o u rt
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fo r  th e  W e ste rn  D is tric t o f Pennsy lvan ia , still con­
su lts w ith  us, b u t tak es  b u t little  active p art in the 
m an ag em en t o f  th e  estate . T h e  O rp h an s’ Court of 
A llegheny  C ounty , P a , has ju risd ic tio n  o f the estate.

Y o u  ce rta in ly  m isapprehended  m y le tters  in  saying 
th a t  th ey  m an ife sted  a d isposition  to  litigate rather 
th a n  d iscuss th is  m atte r. I f  you read  them  carefully 
you  w ill see th a t  I expressed  a  dislike o f litigation 
and  a  d esire  to  avo id  it if  possible. I t  will only be in 
th e  event o f  a  re fu sa l to  recognize o u r  claim, th a t legal 
p roceed ings w ill be in stitu ted , in  w hich event w e, of 
course, have n o  a lte rn a tiv e  in  d ischarge  o f our duties 
as  execu to rs. I  am  only w a itin g  y o u r decision to  de­
term in e  w h a t course o f ac tion  w e will pursue. And 
as  to  d iscussing  th e  question , I have show n my willing­
ness to  d iscuss i t  by open ing  up  the  discussion in my 
la s t le tte r. I  g av e  you  m y v iew s and  cited my au­
th o ritie s , and  now  it is  bu t fa ir  th a t I should have 
yours. P lease  let m e have th em  and  then  we will 

3°  have b o th  sides o f  the  discussion.
I m ay  ad d  th a t  all th re e  o f  the  executors have 

looked  ca re fu lly  in to  th is  question , and  all have come 
to  th e  sam e opin ion  a s  to  th e  m erits  o f our claim. 
W e  consider it a  p lain  case an d  canno t see how it can 
ad m it o f  a  d ifference o f  opinion. W e w ould be glad, 
how ever, to  know  w h a t d efen se  th e  Com pany proposes 
to  m ake to  th e  paym ent o f  th e  claim .

T h e  esta te  o f  A lice C. L az ea r is no t finally settled, 
40  an d  canno t be till m y dea th , h e r  will hav ing  given me 

all h e r es ta te  fo r  life , w ith  rem ain d er to  her chil­
dren .

Y o u  kn o w  all th e  fac ts  o f th is  case. T h e  question 
is p u re ly  one o f  law  to  be determ ined  by reference to 
th e  co n tra c t se t fo r th  in  th e  certificate o f preferred 
stock. R ead  it  ca refu lly , fo r  n o  doubt you have a 
copy, o r  can -read ily  o b ta in  it.

Y o u rs  v e ry  tru ly ,
T H O S . C. L A Z E A R .

T . C. L .
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Ju ly  2nd, 1910.

Mr. F. E . P a tte rso n ,
Sec’y & T reas. o f  A m erican  Steel F oun d ries , 

C om m ençai N a t’l B ank  B ldg.,
Chicago, 111.

Dear S ir :

W ill you please send m e the  last re p o rt o r  s ta te ­
ment of the  cond ition  o f th e  A m erican  S teel F o u n - 20 
dries. N o  doub t this, w as subm itted  and  acted  on a t 
the m eeting o f  th e  B o ard  o f  D ire c to rs  la s t spring .
Such reports have alw ays been sen t to  m e fro m  o th e r 
corporations in  w hich  I have been in te rested  a s  a stock­
holder, and I do n o t u n d e rs ta n d  w hy the  sam e custom  
has not been observed by th is  C om pany.

This request need no t be re fe rre d  to  M r. P am , w ith  
whom I am  now  in correspondence.

Y o u rs  v e ry  tru ly ,
T H O S . C. L A Z E A R . ™

TCL.

Exhibit C48.

S ep tem ber 6 th , 1910.

Mr. M ax Pam ,
General Counsel o f  A m erican  S teel F o u n d ries ,

71 B roadw ay,
N ew  Y ork , N . Y.

Dear S ir :

Relative to  the  claim  o f  A lice C, L az e a r’s E s ta te  
against the above-nam ed C om pany, an d  w hich  has 
been the subject o f considerab le  correspondence be­
tween you and  m yself, I  h ad  expected, on m y re tu rn
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th is  w eek fro m  m y sum m er vacation , to  find another 
le tte r  aw a itin g  m e fro m  you  in  re g a rd  to  the m atter, 
b u t th e  fa ilu re  to  receive it m ay  be because you have 
been  tak in g  a  v aca tio n  you rse lf . Y o u r com m unication 
o f  Ju n e  3 0 th  gave the  im pression  th a t I  would hear 
fro m  you in  a  few  d ay s a f te r  a  conference you pro­
posed to  hav e  w ith  M r. L in d eb u rg  and  M r. McVeigh.

'H op ing  to  h ea r fro m  you  on receip t o f this, I re­
m ain ,

T C L .

Y o u rs  tru ly ,
T H O S . C. L A Z E A R .

Exhibit C49.

2001 E M P IR E  B U IL D IN G  

N ew  Y ork .

Septem ber 14, 1910.

D e a r S ir :

Y o u r le tte r  o f  th e  6 th  in s t ,  addressed  to  M r. Max 
P am , is  received. M r. P a m  is aw ay  and  will not re­
tu rn  un til a f te r  S ep tem ber 20 th , a t  w hich tim e letter 
w ill receive a tten tio n .

Y o u rs  v ery  tru ly ,
E . L  M O R L E Y , 
P riv a te  Secretary.

T h o s. C. L azear, E sq.,
P ittsb u rg , P a .
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2001 E M P IR E  B U IL D IN G  

N ew  Y ork .

S ep tem ber 24 th , 1910.

Dear S ir :

Mr. P am  now  adv ises m e th a t he expects to  re ­
turn to  New  Y o rk  som etim e betw een  the  2 8 th  o f Sep­
tember and the  i s t  o f  O ctober. 20

Y o u rs  very  tru ly ,
E . I. M O R L E Y ,

S ec re ta ry  to  M r. M ax  P am .
Thos. C. L azear, Esq.,

P ittsburg , Pa.

Exhibit D51.

A M E R IC A N  S T E E L  F O U N D R IE S .
30

P roxy fo r E ig h th  A nnual M ee ting  o f  D ecem ber 1,
1910.

K now : a l l  m e n  b y  t h e s e  p r e s e n t s , T h a t th e  un- 
dersigned stockholder in  th e  A m erican  S teel F o u n ­
dries does hereby  co n stitu te  an d  ap p o in t E . H . G ary ,
Wm. V. Kelley and  C harles M iller an d  each o f  them , 
true and law ful a tto rn ey s, ag en ts  an d  p ro x ies  o f  th e  4 °  
undersigned, w ith  pow er o f  substitu tion , fo r  a n d  in 
the name, place and  stead  o f  the  u ndersigned , to  vo te 
upon all shares o f stock held  o r  ow ned by  th e  u n d e r­
signed a t the E ig h th  A nnua l M ee tin g  o f  th e  S tock­
holders of the A m erican  S teel F o u n d ries , to  be held 
at the office o f  the C o rp o ra tio n , a t  N o. 15 E x ch a n g e  
Place, Jersey  City, N ew  Jersey , on  T h u rsd a y , th e  first
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d ay  o f D ecem ber, 1910, a t tw elve o ’clock, noon, and at 
an y  and  all ad jo u rn m e n ts  th ereo f, fo r the considera­
tio n  and  vo te  upon  th e  re p o rt o f  the  P residen t o f the 
C o rp o ra tio n , an d  the  tran sa c tio n  o f  any  and  all other 
business th a t m ay  com e b e fo re  th e  m eeting, including 
the  consid era tio n  an d  vo te  upon  th e  approval and rati­
fication o f  all accounts, con tracts , acts, proceedings, 
elections, and  appo in tm en ts  by the  B oard  o f Direc­
to rs  since th e  las t annua l m eeting  0 f the stockholders 

2 0  ' . 0
o f  th e  C o rp o ra tio n , th e  election  o f  d irec to rs to  succeed
those  w hose te rm s th en  exp ire , an d  upon any and all 
m a tte rs  th a t  m ay  com e b e fo re  th e  m eeting, according 
to  the  num ber o f  vo tes th e  u ndersigned  would be en­
titled  to  vo te  i f  th en  personally  present, hereby re­
vok in g  any  p ro x y  o r p ro x ies  h e re to fo re  given to  vote 
upon  such stock, an d  ra tify in g  and  confirm ing all that 
said  a tto rn ey s, agen ts o r  p rox ies m ay do by virtue 
hereof.

A  m a jo rity  o f  all o r an y  o f  said  atto rneys, agents 
an d  p ro x ies  w ho shall be p resen t and  act a t the meet­
ing  (o r  if  only  one shall be p resen t and  act, then that 
o n e) shall have, an d  m ay  exercise, all o f the powers 
o f  all o f  said  a tto rn ey s, ag en ts an d  p rox ies hereunder, 
and  th ey  a re  in s tru c ted  to  vo te  in fav o r o f the approval 
an d  ra tifica tion  o f  each an d  every  o f said accounts, 
con trac ts , acts, p roceedings, elections and  appointments, 
an d  th e  app roval o f the  re p o rt o f  the  P residen t o f the 
C orpo ra tio n .

W itn ess  m y h an d  and  seal th is  15th day  o f Novem­
ber, 1910.

T H O S . C. L A Z E A R , 
A d d re ss : S t. N icholas Bldg., 

P ittsbu rg , Pa.
■  ' (Seal)

W itn ess  :
S. L . H osk inson .

N o. shares— 55.
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Exhibit C52.

N ovem ber 15 th , 1910.

Mr. M ax P am ,
General Counsel o f A m erican  S teel F oun d ries ,

#71 B roadw ay ,
N ew  Y ork , N . Y.

D ear S ir :

I have received to d ay  a  check fo r  d iv idend  de­
clared 24th  ult. on  the  stock ow ned by m e ind iv idua lly  
in the above-nam ed C o rp o ra tio n , b u t n o th in g  on ac- 20 
count o f  the  p re fe rre d  stock o f  A lice C. L azear, de­
ceased.

Y our last com m unication  to  m e in  re fe ren ce  to  th a t 
stock w as dated  Ju n e  30 th  last in  rep ly  to  m ine o f  the 
28th o f the sam e m onth , and  in it you said  :

“ In  view o f y o u r position  I  w ill tak e  a  few  days to  
look in to  th e  au th o ritie s  cited  in  y o u r le tte r, also  to  
confer w ith  M r. R . V . L in d ab u ry , o f  N ew  Y o rk  
and M r. C harles M acV eagh , o f  th is  C ity , w ho w ere 
associated w ith  m e in  th e  A m erican  S teel F o u n d ries  
m atter, and  th en  fu r th e r  rep ly  to  y o u r le tte r .”

T his reply you have never g iven m e, th o u g h  I  h ad  
certainly expected it re ly in g  im plicitly  on th is  p ro m ­
ise. I  am  a t â  loss to  u n d e rs ta n d  th e  m ean ing  o f 
your silence. I dislike exceedingly  to  in s titu te  legal 
proceedings, b u t unless I  h e a r  fro m  yo u  w ith in  a re a ­
sonable tim e, I  will b rin g  su it in  o u r  U n ited  S ta tes  
Court to  recover th e  d iv idend  d ue  th e  esta te  o f  A lice 4 °
C. Lazear, deceased, inc lud ing  w h a t should  have  been 
paid out o f  the  las t d iv idend  fund . T h e  am o u n t is 
large enough to  b rin g  it w ith in  th e  ju risd ic tio n  o f  
that court, and  the  case can be decided sooner in  th a t 
court than  in  o u r S ta te  C ourts . In  case su it should  
be necessary I  w ould  be g lad  to  b r in g  it  in  the  fo rm  o f 
an amicable action, in  w hich  th e  fac ts  can  be ag reed
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upon  in  th e  n a tu re  o f a  case sta ted . I know of no 
fac ts  in  d ispute, an d  I th in k  you will concur with me 
in  th is , an d  if  so w hy  should  n o t th e  whole contro­
versy  be subm itted  to  th e  C o u rt to  be passed upon as 
a  question  o f  law .

I  p resu m e th e  C o rp o ra tio n  is represented  in this 
C ity  by  local counsel. I f  so  I  w ould  be glad to  be re­
fe rred  to  th em  in  th is  m atter, b efo re  b ring ing  suit. 

B egg ing  a n  early  reply, I  rem ain ,
20 Y o u rs  tru ly ,

T H O S . C. L A Z E A R .

Exhibit D53.

(C o n d en sed .)

U N I T E D  S T A T E S  D IS T R IC T  C O U R T , 

F or t h e  W e st e r n  D ist r ic t  of P e n n sy l v a n ia .

T h o m a s  C. L a z e a r , e t  a l., E x ecu ­
to rs , etc.,

P la in tiffs ,
vs.

A m e r ic a n  S t e e l  F o u n d r ie s .
4 °  D e fen d an t.

In  A ssum psit.

A p ril 8, 1911, P la in tiff’s S ta tem en t o f Claim filed 

as fo llo w s:
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10
W estern D is tric t o f P ennsy lvan ia , s s :

T he p lain tiffs, T h o m as C. L azea r and  Jesse T . 
Lazear, E x ecu to rs  o f the  L as t W ill and  T estam en t o f 
Alice C. L azear, late  o f  A llegheny , P ennsy lvan ia , 
deceased, and  citizens o f  said  S ta te , c laim  o f  the  de­
fendant, T h e  A m erican  S teel F o u n d ries , a  co rp o ra ­
tion, organized, ch a rte red  and  ex is tin g  u n d er th e  law s 
of the S ta te  o f  N ew  Je rsey , an d  a  citizen  th e re o f, 
the sum o f F O U R  T H O U S A N D  A N D  T W E N T Y -  20 
N IN E  D O L L A R S  ($ 4 ,0 2 9 .0 0 ) w ith  in te re st a t  the 
rate o f six  per cent p e r an n u m  on  $1 ,272 .00  fro m  
May 15, 1910, and  on $1 ,272 .00  fro m  A u g u s t 15,
1910; and on $1 ,270 .00  fro m  N ovem ber 15, 1910, 
and on $213.00, balance o f  the  said  sum  o f  $4,029.00, 
from F eb ru ary  5, 1911, all o f  w hich is ju s tly  due an d  
payable to  th e  p lain tiffs  upon  th e  cause o f  action  
whereof the fo llow ing  is a  s ta te m e n t:

P laintiffs a re  th e  h o ld e rs  o f  one h u n d red  tw o (1 0 2 ) 
shares of the p re fe rre d  stock o f  d e fen d an t C om pany, 3® 
for ^vhich tw o certificates w ere issued to  them  by the 
company on th e  30 th  d ay  o f Ju ly , 1902, one certificate 
for one hundred  (1 0 0 )  shares o f said stock,, an d  the 
other fo r tw o (2 )  shares. C opies o f said certificates 
are hereto annexed , m ark ed  respectively  “ E x h ib it A ” 
and “E xh ib it B .” T h e  co n trac t set fo r th  in  said  cer­
tificates entitles th e  p la in tiffs  to  receive q u a rte rly  d iv i­
dends on said stock a t th e  ra te  o f  six  p er cent per 
annum, o r O ne H u n d re d  F ifty-thr& e D o llars  ($  15 3 * - 40
00) each q u arte r on th e  w hole one h u n d red  tw o  (1 0 2 )  
shares, in p re ference  to  th e  ho lders o f  com m on o r u n ­
preferred stock, and  said  d iv idends, by the  te rm s o f 
said certificates a re  m ade cum ulative.

A fter the issu ing  o f  said  certificates to  p lain tiffs, 
plaintiffs received fro m  the  d e fen d an t q u a rte rly  d iv i­
dends of $153.00 on. th e ir  said  102 shares (o r  a t the 
rate of $1.50 per sh a re ) reg u la rly  every  q u a rte r, un til
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A u g u st 15, 1904, w hen  th ey  received only O ne H un­
d red  and  T w o  D o lla rs  ($ 1 0 2 .0 0 ) on  account of the 
d iv idend  then  due, an d  have  received no other divi­
dends, o r  o th e r  p aym en ts  on  account thereof since 
th a t date. D e fen d an t suspended paym ent o f all divi­
dends fro m  th a t d a te  un til th e  15th o f M ay, 1910, a 
p eriod  o f  n ea rly  six  years, w hen  it resum ed payment 
o f  d iv idends b u t since th is  resum ption  defendant 
h as  n o t paid , an d  has re fu sed  to  pay plaintiffs any­
th in g  on  account o f  the  d iv idends due them  on their 
said  p re fe rre d  stock, an d  paid  all d iv idends declared 
by  it only  to  th e  com m on o r u n p re fe rred  stockholders 
to  th e  exclusion  o f  all p re fe rre d  stockholders.

In  th e  y ea r 1908, fo u r  y ea rs  a f te r  the suspension 
o f  th e  d iv idends, as a fo re sa id , defendan t, by circu­
la rs  ad d ressed  to  a ll its  stockholders, bo th  preferred 
and  com m on stockholders, p roposed  a  plan to  them 
fo r  th e  red u c tio n  o f  its  cap ita l stock and  fo r the con­
v ersio n  o f  all its  stock in to  com m on o r unpreferred 
stock, said  p lan, a s  re g a rd s  h o ld ers  o f  p re fe rred  stock, 
re q u ired  them , i f  th ey  assen ted  there to , to  surrender 
th e ir  p re fe rre d  stock and  accept in  exchange therefor 
new  stock to  be issued, all o f  w hich  w as to  be of the 
sam e class, w ith o u t p re ference , in  th e  proportion of 
$77  fo r  each sh are  o f  th e  p re fe rre d  stock so surren­
dered  (each  o f  said  sh ares  o f  th e  p re fe rred  stock then 
h av in g  a p a r  va lue  o f  $ 1 0 0 ) , and  in  addition  thereto 
th ey  w ere to  receive a s  a  fu r th e r  consideration  for 
such su rre n d e r an d  exchange $20 .00  in fo u r per cent 
deben tu res  an d  $3 in  cash  fo r  each share  o f the ir pre­
fe rre d  stock. A n d  as p a r t  o f  said  p lan  the dividends 
on said  n ew  stock w ere  to  be a t the  ra te  o f five per 
cent p er annum , in stead  o f  six  per cent, the ra te pay­
able on  th e  p re fe rre d  stock.

T h e  m a jo rity  o f  th e  stockho lders a t one o r more 
m eetings called to  consider th is  plan, ag reed  to  adopt 
it, and  th e  h o ld e rs  o f  n in e ty  per cent o f the preferred
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10stock accordingly  th ereu p o n  su rren d ered  th e ir  p re ­
ferred stock to  d efen d an t, and  accepted in  exchange 
therefor the new  o r u n p re fe rre d  stock. B u t p lain tiffs 
and other ho lders o f th e  p re fe rre d  stock declined it, 
assent to  said plan, an d  p la in tiffs  still hold  th e ir  said 
102 shares o f the  p re fe rre d  stock, and  in sist on  the 
payment o f  th e  d iv idends due th e reo n  in  accordance 
with the term s o f  the  co n trac t con tained  in  th e ir  said 
certificates.

At the tim e the  said  p lan  w as p roposed  the  num b er 20 
of shares o f the p re fe rre d  stock o f  th e  C om pany w as 
172,240. N inety  per cent (9 0 % )  o f  th is  nu m b er w as 
surrendered by the  ho ld ers  th e re o f in  exchange fo r 
said new stock, and  th e re  rem ained  as still o u ts tan d ­
ing 17,224 shares. N o  la rg e r num ber is now  o u t­
standing, n o r has a la rg e r num ber been o u ts tan d in g  a t 
any time since th e  su rre n d e r and  exchange a fo resa id  
of ninety per cent o f  th e  stock. N o r a t the  tim e o f  the 
declaration o f the  d iv idends h e re in a f te r  m entioned. 30

In the m on th  o f  A pril, 1910, d e fen d an t set a p a r t a 
dividend fund  derived  fro m  th e  n e t ea rn in g s o f  its 
business, am oun ting  to  $214 ,800 , an d  declared  a  d iv i­
dend of one and  a  q u a r te r  p e r  cent on  each sh are  o f 
said new or u n p re fe rred  stock above m entioned , p ay ­
able to the ho lders th e re o f  on th e  15th d ay  o f  M ay, 

and to  w hom  it paid  th e  sam e.
In the m onth  o f  Ju ly , 1910, d e fen d an t set a p a r t a n ­

other dividend fu n d  derived  fro m  th e  net ea rn in g s o f 
its business am oun ting  to  the  like sum  o f $214 ,800  and  
declared ano ther d iv idend  o f  one and  a q u a r te r  per 
cent on each share  o f  th e  said  new  o r u n p re fe rred  
stock, payable to  th e  ho ld ers  th e re o f on  th e  15th day  
° f  August, 1910, and  to  w hom  it pa id  th e  sam e.

In the m onth  o f O ctober, 1910, the  d e fen d an t set 
apart ano ther d iv idend  fu n d  derived  fro m  th e  net 
earnings o f its business am o u n tin g  to  the like sum  o f
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*o
$214,800  an d  ag a in  declared  a d iv idend  of one and a 
q u a r te r  p er cent o n  each share  o f said ne,w or unpre­
fe rre d  stock, payable to  th e  h o lders thereof on the 
15th d ay  o f N ovem ber, 1910, and  to  whom  it paid 
th e  sam e.

In  th e  m o n th  o f  Ja n u a ry , 1911, defen d an t set apart 
an o th e r d iv idend  fu n d  derived  fro m  the net earnings 
o f  its  business am o u n tin g  to  the  like sum  of $214,800 
an d  declared  a d iv idend  o f  one and  a  quarter per 

20 cent on  each sh are  o f th e  said  new  o r unpreferred 
stock, payable to  the  ho lderg  th e reo f on the 15th 
o f  F eb ru a ry , 1911, an d  to  w hom  it paid  the same.

O f th e  above d iv idend  fu n d s so set ap a rt as afore­
said, am o u n tin g  in  the  ag g reg a te  to  $859,200, plain­
tiffs  and  th e  o th e r ho ld ers  o f  the said p re ferred  stock 
w ho h ad  n o t su rren d ered  th e  sam e in  exchange for 
said  n ew  o r u n p re fe rre d  stock, b u t still retained the 
sam e, w ere  th en  en titled  to  receive the full amount 

30 o f  u n p a id  d iv idends due thereon , including all the divi­
den d s w hich h ad  accum ulated  d u rin g  the  said period 
o f  suspension, an d  th e  am o u n t w hich p laintiffs were 
en titled  to  receive th e re o f w a s  no t less than  $4,029.00, 
be ing  in th e  p ro p o rtio n  o f 102 shares o f preferred 
stock held  by  p lain tiffs  to  17,224 held by all the holders 
o f sa id  stock an d  still o u tstand ing .

T h e  several am o u n ts  th u s  com ing to  plaintiffs and 
w hich  th e y /w e re  en titled  to  receive in  preference to 
th e  said  new  o r  u n p re fe rre d  stockholders was $1,272, 

40  payab le  on  th e  15 th  o f  M ay, 1910, and  th e  like amount 
o f  $1 ,272  payab le  on th e  15th o f A ugust, 1910, and 
th e  like am o u n t o f  $1 ,272 payable on the 15th of 
N ovem ber, 1910, an d  $213.00, payable on the 15th of 
F eb ru a ry , 1911, said  las t sum  being  the  balance of 
d iv id en d s due p la in tiffs  to  th a t date.

P la in tiffs  also claim  an d  a re  en titled  to  receive in­
te re s t  on  th e  above sum s fro m  the  several dates when 
th e  sam e w ere payable, as above stated.
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To
D efendant, a lth o u g h  o ften  requested  so to  do, has 

not paid, bu t has re fu sed  to  pay p lain tiffs the d iv i­
dends due an d  payable to  them , as a fo resa id , and  
plaintiffs say th a t th e  re fu sa l o f d e fen d an t so to  do, 
and the action  o f  d e fen d an t in  app ly ing  th e  w hole o f  
said d ividend fu n d s  to  paym ent o f  d iv idends on the  
common o r u n p re fe rre d  stock to  th e  exclusion o f d iv i­
dends due on the  p re fe rre d  stock held  by p lain tiffs 
and others, w as a v io la tio n  o f  co n trac t an d  b reach  o f  
trust. T o  th e  dam age o f the  p la in tiffs  in  th e  am oun t 20 
hereinbefore dem anded , fo r  the  recovery  o f  w hich 
this suit is b rough t.

T H O M A S  C. L A Z E A R .

Allegheny C ounty , s s :

T hom as C. L azear, one o f  the  p lain tiffs  in the 
foregoing s ta tem en t nam ed, being  duly  sw orn , deposes 
and says th a t the  fa c ts  set fo r th  th e re in  a re  true .

T H O M A S  C. L A Z E A R . 3°  
Sworn to  and  subscribed b e fo re  m e

this 7th day  o f  A pril, A . D ., 1911.
Allen H . K e rr,

N o ta ry  Public.
(Seal)

My com m ission exp ires F e b ru a ry  21, 1915.

E xhibits A  and  B m en tioned  in  fo reg o in g  s ta te ­
ment are here om itted  as  they  a re  th e  sam e as E x -  40 
hibits C i and  C2, su p ra .

April 12, 1911, process re tu rn ed  du ly  served  on 
April 10th.

May 22, 1911, D e m u rre r  filed as fo llo w s:
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A n d  now , to  w it, M ay  22d, 1911, comes the de%- 
fen d an t, T h e  A m erican  S teel F oundries, by Pam, 
H u rd  & D ay  and  R eed, S m ith , S haw  & Beal, their at­
to rn ey s, an d  says th a t the  sta tem en t filed in this case 
is n o t sufficient in  law  tO' m ain ta in  th e  plaintiffs’ ac­
tion , and  it dem u rs  th ere to , an d  in support o f said de­
m u rre r  assigns th e  fo llow ing  reaso n s:

F IR S T . T h e  p lain tiffs, in  th e ir  statem ent of claim, 
do  n o t allege th a t the  d e fen d an t com pany made any 
ea rn in g s  applicable to  th e  paym ent o f dividends upon 
the  stock alleged to  be held  by  plaintiffs.

S E C O N D . T h e  p lain tiffs  do n o t allege in their 
s ta tem en t o f  claim  th a t the  d e fen d an t company, by its 
B o ard  o f  D irec to rs , o r o th e r com petent authority , have 
declared  any  d iv idends upon  th e  stock alleged to be 
held  by th e  p lain tiffs.

T H I R D . T h e  said sta tem en t o f  claim  is in other 
respects un ce rta in , in fo rm a l and  insufficient.

P A M , H U R D  & D A Y ,
R E E D , S M IT H , S H A W  & BEAL, 

A tto rn ey s  fo r  Defendant.

C e r tif ic a te  o f  C o u n se l.

W e  hereby  ce rtify  th a t w e believe the foregoing de­
m u rre r  to  be w ell foun d ed  in  law  and  th a t the same 
is n o t in terposed  fo r  delay.

P A M , H U R D  & D A Y ,
R E E D , S M IT H , S H A W  & BEAL, 

A tto rn ey s  fo r Defendant.
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. A ugust 2, 1911, op inion en tered , o v erru lin g  the de­
m urrer.

F ebruary  7, 1912, affidavit o f  defense  (b e in g  a 
pleading in answ er to  p la in tiffs’ s ta te m e n t) , p resen ted  
in open court, and  leave thereu p o n  allow ed to  file the 
same fo r  th e  in fo rm a tio n  o f  th e  C ourt.

M arch 7, 1912, op in ion  filed and  m otion  o f  d efen d ­
ant for leave to  file th e  affidavit o f  defense refused .

M arch 7, 1912, ju d g m en t en tered  fo r  p la in tiffs  fo r  
$4,398.61 and  costs. 20

M arch 30, 1912, bill o f  exceptions sealed and  filed.
July 3, 1912, w rit o f  e r ro r  allow ed an d  issued to  

United S tates C ircu it C o u rt o f  A ppeals.
Feb, 13, 1913«, fo llow ing  opin ion  filed:

O p in io n .

U N IT E D  S T A T E S  C IR C U IT  C O U R T  O F
A P P E A L S , 30

F or t h e  T h ir d  C ir c u it .

T h e  A m e r ic a n  S t e e l  F o u n d r ie s ,
P la in tiff - in -E rro r,

vs.

T hom as C. L azea r  and  J e sse  T .
Lazear, E xecu to rs  o f  th e  W ill 
of Alice C. L azear, deceased,

D e fen d an ts -in -E rro r.

In E rro r to  th e  D is tric t C o u rt o f  th e  U n ited  S ta tes, 
fo r the W este rn  D is tric t o f P ennsy lvan ia .

Before G ray, B uffington an d  M cP h erso n , C ircu it 
Judges.
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Gray, C ircu it Ju d g e :

T h e  d efen d an ts-in -e rro r, c itizens o f the State of 
P en n sy lv an ia  (h e re in a f te r  called the plaintiffs), 
b ro u g h t an  ac tion  o f  assum psit in  the C ourt below, 
ag a in s t the  p la in tiff-in -e rro r , a  corporation  of the 
S ta te  o f  N ew  Je rse y  (h e re in a f te r  called the defend­
a n t ) ,  to  recover the  sum  o f $4,029, th e  aggregate of 
ce rta in  cum ulative d iv idends w hich  they  claimed were 

- q due and  payable to  th em  as the  ho lders o f 102 shares 
o f th e  p re fe rre d  stock o f  the  defen d an t corporation.

D e fen d an t d em u rred  to  the  p lain tiffs’ statement of 
claim  on th e  gen era l g ro u n d  th a t the facts averred 
th e re in  w ere n o t sufficient to  support an  action of as­
sum psit. O n  A u g u st 2, 1911, the  C o u rt overruled the 
d em u rre r  o f  d efen d an t, an d  d irected  th a t an order be 
p resen ted  fo r  ju d g m en t fo r  the  plaintiffs for the 
am o u n t o f  th e  claim  w ith  in terest. O n the same day, 
A u g u st 2, 1911, th e re  is the  fo llow ing  en try  by the 

3°  C le rk : “ In  p u rsuance  o f  said opinion, judgm ent is 
hereby  en te red  in  fa v o r o f  the plaintiffs, * * *
an d  ag a in s t th e  d efen d an ts , * * * in the sum of 
$4 ,029 ,” w ith  in te re st fro m  v ario u s  dates, making an 
ag g reg a te  o f $4,398.61. A fte rw a rd s  th e  record shows 
an  en try  o f  th e  fo llow ing  o rd e r m ade by the Court: 
“ A n d  now , S ep tem ber 27, 1911, the Clerk having 
in ad v erten tly  en tered  ju d g m en t w ithou t an  order so 
to  do, the  sam e is hereby  stricken  off. P e r  Curiam. ’ 

-0 O n F e b ru a ry  9, 1912, it appears from  the record that 
an  affidavit o f d efense  w as p resen ted  in open Court, 

• an d  leave th e re fo r  allow ed to' file th e  same “ for the 
in fo rm a tio n  o f  th e  C o u rt.” O n  M arch  7, 1912» the 
C o u rt filed an  opinion, s ta t in g : “ T h is cause comes 
b e fo re  us now  upon th e  m o tion  and  presentation of 
an  o rd e r fo r  ju d g m en t, th e  C o u rt hav ing  heretofore 
o v erru led  th e  d e fe n d a n t’s d e m u rre r  in  an  opinion filed 
in  th e  cause A u g u st 2, I 9 r i .  U pon  presentation of
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this m otion fo r ju d g m en t, d e fen d an t h as  p resen ted  to  
the C ourt an  affidavit o f  defense, and  has asked the 
Court to perm it it  to  be filed, c laim ing  th a t it p resen ts 
a defense to  the  p la in tiffs’ action  upon the  m erits.
We have carefu lly  considered  the affidavit o f defense, 
in order to  d e term ine  w h e th e r o r  n o t th e  d e fen d an t 
has presented a  defense upon th e  m erits .” A f te r  d is­
cussing a t leng th  the  v a rio u s  a llega tions o f  the  affi­
davit the C ourt decided th a t th e re  w as no  m erit in th e  
grounds o f defense set fo r th , and  th a t  ju d g m en t w ill 20 
therefore be en tered  fo r  p lain tiffs  fo r  th e  w hole 
amount o f th e ir  claim, ag a in s t the  d e fen d an t,” and  
the Clerk w as thereupon  o rd e red  an d  d irec ted  to  en te r 
judgm ent accordingly . P u rsu a n t to  said o rd e r, such 
judgm ent w as en tered , an d  upon the  sam e d ay  the  
following o rd e r w as m ade by th e  C o u r t:  “ A n d  now , 
to w it: M arch  7, 1912, the  m otion  o f  d e fen d an t fo r  
leave to  file the affidavit p resen ted  as  an  affidavit o f 
defense to  the  action, is  re fu se d .”

On th is peculiar s ta te  o f  the  record , the  w rit o f  
error is sued ou t to  th e  ju d g m en t en tered  by  the  C ourt, 
after its  re fusa l to  g ra n t th e  m o tion  o f  d e fen d an t fo r  
leave to  file th e  affidavit p resen ted  as a  defense to  
the action. T h e  affidavit w as, how ever, as we have 
seen, filed fo r  the  in fo rm a tio n  o f  th e  C ourt, an d  
was by the C ourt discussed and  considered  as to  its 
sufficiency, and  because o f  its  insufficiency th e  ju d g ­
ment o f M arch  7, 1912, w as en tered . C ounsel on 
both sides seem to  have  been  in  doub t as to  w h e th e r 4 °  
this was a final ju d g m en t on the  d em u rre r, o r  a  ju d g ­
ment fo r  w ant o f a  sufficient afficfevit o f  defense, an d  
accordingly have a rg u ed  it  in  its  dual aspect. A t all 
events, i t ' seems ce rta in  th a t th e  C o u rt w ould  have 
declined to  en ter ju d g m en t On the  d em u rre r  if  th e  
affidavit filed fo r  its  in fo rm a tio n  h ad  in  its  op inion 
presented a legal defense to  th e  action . In  the  fo l­
lowing b rief s ta tem en t o f  th e  case, we m ay  re fe r,
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th e re fo re , as th e  C o u rt below  did, to  the facts pre­
sen ted  by th e  affidavit o f  defense supplem entary to 
those alleged in the  s ta tem en t o f claim.

In  1907, th e  business and  financial condition of 
the  d e fen d an t co rp o ra tio n  w as such as  to  make it ex­
ped ien t in th e  in te re st o f its  s tockholders th a t a  read­
ju s tm e n t o f  its  o u ts tan d in g  stock be had. O n No­
vem ber 7, 1907, a t a  d irec to rs ’ m eeting, committees 
w ere appo in ted  fo r  dev ising  a p lan  fo r  such readjust- 

20 m ent. Subsequen t m eetings o f the d irectors were held 
fo r  consid era tio n  o f th is  business, resu lting  in a call 
fo r  a  special m eeting  o f  the  stockholders fo r February 
8, 1908, to  consider a n d  tak e  action  on the subject. 
N o tices o f such special m eeting , w ith  a statem ent of 
th e  p roposed  p lan  o f  re a d ju s tm e n t, w ere sent to  the 
add resses o f  the  stockho lders o f record , including the 
p lain tiffs, w ho, it  appears, received such notice and 
p lan  o f  read ju s tm en t. T h e  special m eeting of the 

.¡Q stockho lders called fo r  F e b ru a ry  8, 1908, was ad­
jo u rn e d  to  M arch  14» I 9 ° 8 > 3-od subsequent meetings 
and  a d jo u rn m e n ts  w ere  h ad  betw een th a t date and 
Ju n e  12, 1908. Som e e igh t in  num ber w ere held, as 
to  all o f  w hich  due notices w ere addressed to the 
stockholders, inc lud ing  th e  plain tiffs. A t the meet­
in g  o f  stockho lders o f J u n e  12, 1908, the plan for 
re ad ju s tm e n t o f  th e  cap ita l stock o f  defendant was 
approved  and  declared  effective by the affirmative vote 
o f ab o u t n inety  p e r  cen t o f all the  ou tstanding  stock 

4 °  an d  notice  o f  such ac tion  w as sen t to  each of the 
stockho lders, in c lu d in g  th e  p la in tiffs , and Was re* 
ceived by them . A ll these m a tte rs  and  proceedings are 
set fo r th  in th e  m in u tes  o f  the  various meetings, and 
ap p ear as  exh ib its  a ttach ed  to  the  affidavit o f defense.

I t  is  fu r th e r  av e rred  in  the  affidavit that, notwit 
s tan d in g  p lain tiffs  h ad  notice o f  the  proceedings for 
th e  re a d ju s tm e n t o f  th e  cap ita l stock o f the defendant 
co rpo ra tion , an d  h ad  copies o f all the  reports an
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proceedings re la tin g  there to , w ith  no tice o f  each sue- IO 
cessive ad jo u rn m en t, y e t a t no  tim e and  in no w ay did 
the plain tiffs oppose o r  d issen t fro m  the  ac tion  o f 
the d irectors and  stockho lders o f the  d e fen d an t. N o  
objection w as m ade o r p ro tes t subm itted  by p lain tiffs, 
either in w ritin g  to  the  officers o r  d irec to rs  o f  the 
company, o r  a t an y  o f  th e  m eetings o f the  stock­
holders, but on the  co n tra ry , T h o m as C. L azear, one 
of the p lain tiffs, w ho is the o w ner o f 102 shares o f 
the p re ferred  stock in question , a s  life  ten an t u n d er 20 
the term s o f th e  w ill o f  A lice C. L azear, actively  p a r­
ticipated in the  re ad ju s tm e n t o f th e  cap ita l stock o f 
the defendant, and  accepted  the  benefits th e reo f, as 
the ow ner o f  seventy-one o th e r shares o f  th e  sam e 
preferred stock, o f  w hich  he m ade deposit in  acco rd ­
ance w ith the te rm s and  prov isions o f  the  p lan  fo r  
readjustm ent, and  received and  accepted th e  new  com ­
mon stock and  th e  new  deben tu res o f th e  p lain tiff- 
in-error, as well as th e  cash d iv idend  d is trib u ted  th ere - _0 
on. T he affidavit th e n  s ta tes th a t, a f te r  the  lapse o f 
seventeen days fo llow ing  th e  action  o f  the stock­
holders in ap p ro v in g  th e  p lan , and  no ob jec tion  h av ­
ing been m ade, th e  com pany, on Ju n e  29, 1908, com ­
plied w ith th e  law  o f  N ew  Jersey , by filing w ith  the 
Secretary o f S ta te  o f  th a t S ta te  its  certificate o f 
change in and  reduction  o f its  cap ita l stock, and  all 
its proceedings in re la tio n  th ere to . A  notice to  the 
effect th a t the G u a ran ty  T ru s t  C om pany  o f  N ew  
York was p rep ared  to  c a rry  in to  effect the  re a d ju s t-  40 
ment so adopted  and  app roved  by the  stockholders, 
was, under da te  o f  Ju ly  11, 1908, sen t to  each o f  the 
stockholders, inc lud ing  th e  p lain tiffs, and  w as received 
V  them. S ubsequently , the  p re fe r re d  and  com m on 
stock of defendan t, th e re to fo re  o u ts tan d in g  and  listed  
upon the N ew  Y o rk  S tock  E x change, w ere  stricken  
from the list and  the  new  com m on stock issued by 
efendant u nder said  p lan  w as substitu ted  th e re fo r
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upon th e  said E xchange. T h e  affidavit then states 
th a t n o tw ith s ta n d in g  th e  prem ises, p lain tiffs a t  no time 
p resen ted  any  p ro tes t o r ob jection  to  the New York 
S tock  E x change, o r to  the d e fen d an t, o r to  anybody 
else, o r  in s titu ted  any  su it o r p roceeding to  prevent 
the  lis tin g  o f  th e  n ew  stock by  the  defendant. I t is 
fu r th e r  sta ted  th a t o u t o f  the  to ta l o f 172,400 shares 
o f o ld p re fe rre d  stock, all b u t 978 shares had as­
sen ted  to  and  been converted  in to  the  new  stock. In

20 o th e r w ords, th e  ho lders o f 99  6 6 /1 0 0  per cent of the 
old p re fe rre d  stock p artic ip a ted  in and  accepted the 
re a d ju s tm e n t p roposed  and  adopted.

U p o n  the  fac ts  set fo r th  in  the  affidavit o f defense, 
the  d e fen d an t c o n te n d s :

(1 )  T h a t  th e  re ad ju s tm e n t and  conversion of the 
cap ita l stock o f  d e fen d an t w as in  all respects legal and 
b in d in g  upon th e  p la in tiffs  and  all o ther o f its  stock­
holders, because it received th e  necessary  and requisite

3 °  assen t o f th e  stockholders o f th e  com pany, as required 
by  th e  law s o f  th e  S ta te  o f  N ew  Jersey, which are 
con tro llin g  in  th e  prem ises.

( 2 )  T h a t  such re ad ju s tm e n t and  conversion are 
com plete an d  b ind ing  upon p lain tiffs, because of their 
ac tu a l and  active assen t th e re to  and  participation 
th ere in , th e ir  conduct in  the  prem ises constituting in 
law  an  assen t to  th e  conversion  o f their preferred 
stock.

(3 )  T h a t  th e ir  conduct in  the  prem ises was such 
as to  co n stitu te  in  law  an  estoppel in  p a is .

D e fen d an t th e re fo re  contends th a t  it m ay avail it­
self o f  th e  equ itab le  d efen se  o f  estoppel allowable 
u n d e r the  P en n sy lv an ia  p ractice , a r is in g  from  a situa­
tio n  in w hich  it  app ears  th a t  T h o m as C. Lazear, who 
h as  a  p resen t vested  life  esta te  in  th e  102 shares of 
p re fe rre d  stock, the  sub jec t o f  th e  p resen t controversy, 
as th e  ow ners o f  seventy-one o th er shares of the
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same p re fe rred  stock p a rtic ip a ted  in all the  m eetings 
and proceedings o f stockho lders h ad  fo r  the  purpose 
of b ring ing  abou t and  p u ttin g  in  o p era tion  the  said 
readjustm ent an d  p lan  fo r  reducing  the stock o f  th e  
defendant co rpo ra tion , and  especially assen ted  th e re to  
by the su rren d er o f  h is seventy-one shares o f  p re ­
ferred stock, and  receiv ing  w ith  th e  o th e r stockho lders 
the debentures, stock and  cash  o ffered  by th e  d e fen d ­
ant in exchange fo r  the  sam e.

It is fu r th e r  con tended  th a t it is  inequ itab le  fo r  th e  - °  
plaintiffs to  claim  paym en t o f  all the  undec la red  and  
cumulative d iv idends on h is p re fe rre d  stock, w ithheld  
by him  fro m  su rren d er, o u t o f a fu n d  th a t w as only 
rendered adequate  fo r  such paym ent in  full, by  reason  
of the su rren d er o f  th e ir  stock by o th e r p re fe rre d  
stockholders.

Though ju d g m en t w as en tered  by the  C o u rt below, 
after d iscussing and  p assing  upon all th e  defenses set 
forth in the affidavit o f  defense, we a re  constra ined  
to regard  th a t ju d g m en t as h av in g  been en tered  in the 
discretion o f th e  C o u rt below  on  th e  d em u rrer. W e  
therefore tu rn  to  the  essen tia l av e rm en ts  o f  the  s ta te ­
ment o f claim  d em u rred  to , to  w it, th a t the  p la in tiffs  
are the holders o f 102 shares o f  th e  p re fe rre d  stock 
of defendant com pany, fo r  w hich certificates w ere du ly  
issued to  them, by the  co m p a n y ; th a t the  co n trac t set 
forth  in said certificates en titled  th e  p lain tiffs to  re ­
ceive quarterly  d iv idends on said  stock a t the  ra te  o f 
six per cent per annum , an d  th a t in  case such divi- 4 °  
dends should no t be declared , th e  sam e w ere m ade 
cumulative. T h e  p la in tiffs  received such d iv idends on 
their p re ferred  stock un til A u g u st 15, 1904, b u t since 
that date no  o th e r d iv idends o r  paym ents on account 

said stock had  been  received, d e fen d an t h av ing  
suspended paym ent on all d iv idends fro m  th a t date  fo r  
a Period o f m ore th a n  five years.
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I t  is then  av e rred  th a t  the  d e fen d an t has resumed 
the  paym ent o f  d iv idends, bu t since this resumption 
h as  n o t paid  and  has re fu sed  to  pay the plaintiffs any­
th ing1 on account o f th e  d iv idends due them  on their 
said  p re fe rre d  stock and  paid  all dividends declared 
by it only to  th e  com m on o r u n p re fe rred  stockholders, 
to  th e  exclusion o f  all p re fe rre d  stockholders. The 
s ta tem en t o f  claim  th en  sta tes  th a t in the year 1908, 
fo u r  y ea rs  a f te r  the  suspension o f the dividends as 

20 a fo resa id , the  p lan  o f re ad ju s tm e n t and  reduction of 
stock w as p roposed  an d  ca rried  in to  effect by the as­
sent o f n ea rly  all th e  stockholders, as set out in the 
affidavit o f defense, as above re fe rre d  to. T h a t under 
th is  p lan  abou t n inety  per cent o f  th e  p re ferred  stock­
h o ld ers  su rren d ered  th e ir  stock and  accepted certain 
debentures, cash  and  com m on stock in  lieu thereof. 
T h a t  p la in tiffs  and  o th e r ho lders o f the  preferred 
stock declined to  assen t to  said plan, and plaintiffs 
still hold  th e ir  102 sh ares  o f  th e  p re fe rred  stock “and 
in sist on  the  paym en t o f  th e  d iv idends due thereon, 
in accordance w ith  th e  te rm s  o f the contract contained 
in  th e ir  said certificates,” w hich certificates are ap­
pended  as an  exh ib it and  m ade a p a r t o f the statement 
o f  claim .

T h a t  “ in th e  m o n th  o f  A pril, 1910, defendant set 
ap a rt a  d iv idend  fu n d  derived  fro m  the  net earnings 
o f  its  business, am o u n tin g  to  $214 ,800  and declared a 
d iv idend  o f  one an d  o n e-q u arte r per cent on each share 

4 °  o f  said new  o r u n p re fe rre d  stock above mentioned, 
payab le  to  th e  h o ld ers  th e re o f on the fifteenth day of 
M ay, 1910, and  to  w hom  it paid  the sam e” (italics 
o u r o w n ). T h e  sam e av e rm en t w as m ade as to  what 
w as done by  d e fen d an t in th e  m on th  o f July, I9 I0< 
in  th e  m o n th  o f O ctober, 1910, and  in  the month of 
Ja n u a ry , 1911.

T h e  s ta tem en t th en  avers as fo llo w s : “O f the above 
d iv idend  fu n d s so set ap a rt as  afo resaid , amounting



265

in the agg regate  to  $859,200, p lain tiffs and  o th e r h o ld ­
ers of said p re fe rre d  stock w ho h ad  n o t su rren d ered  
the same in exchange fo r  said  new  o r u n p re fe rred  
stock, bu t still re ta in ed  the sam e, w ere th en  en titled  
to receive the fu ll am o u n t o f  unpaid  d iv idends due 
thereon, including  the  d iv idends w hich  h ad  accum u­
lated du ring  the  said  p erio d  o f  suspension, an d  the 
amount w hich p lain tiffs w ere en titled  to  receive th e re ­
of was no t less th an  $4 ,029 , being  in  the  p ro p o rtio n  
of 102 shares o f p re fe rre d  stock held  by p lain tiff, to  20 
17,244 held by all the  h o lders o f  said  stock and  still 
outstanding.”

Upon these averm en ts o f the  sta tem en t o f claim  
the plaintiffs’ case m u st on  the  d em u rre r th e re to  stand  
or fall. P la in tiffs’ con ten tion  is th a t, u n d e r the  con­
tract evidenced by th e  certificates o f  stock, th e  p la in ­
tiffs were entitled  to  receive fro m  the  d e fen d an t com ­
pany accum ulated d iv idends o f  six  per cent w hen th e  
company, th ro u g h  its B o ard  o f D irec to rs , set ap a rt 
funds constitu ting  profits.

It is hard ly  co rrec t to  speak o f  the  certificate o f  
stock as the co n trac t betw een  th e  shareh o ld er and  th e  
corporation, upon w hich th is  su it is b rough t. Such  a 
certificate establishes the  s ta tu s  o f  the  sh areho lder as 
one of the ow ners and  co n stitu en t m em bers o f  th e  
corporation on th e  basis  o f  w hich  a co n trac tu a l re la ­
tion between the shareh o ld er and  the  co rp o ra tio n  and  
the shareholders in te r  s e s e  m ay  in ce rta in  respects be 
created. C erta in  ob ligations on the  p a r t  o f  th e  cor- 4 °  
poration to  the w hole class o f  stockho lders rep resen ted  
by such certificates m ay  be, and  as in the  case o f  p re- . 
ferred stockholders are, defined there in . In  general, 
such obligations— as th e  ob ligations to  pay  p re fe rre d  
dividends,, and to  m ake the  sam e cum ulative— a re  obli­
gations incurred  to  the  w hole class o f  p re fe rre d  sh are­
holders under the a u th o rity  o f  its  ch a rte r.
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R e fe rr in g  to  th e  copy o f the  certificate held by 

the p lain tiffs, an nexed  to  th e  s ta tem ent o f claim,, we 
find th a t a f te r  se ttin g  fo r th  the fac t th a t the plaintiffs 
a re  the  ow ners o f  100 non-assessable shares of the 
cap ita l stock o f  the  d e fen d an t com pany, the certifi­
ca te  m akes the  fo llow ing  sta tem en t as to  the rights of 
such o w n e rs :

“ T h e  ho lders o f  p re fe rre d  stock shall be entitled 
to  receive, w hen  and  as declared , from  the surplus 
o r n e t p rofits o f the  com pany, yearly  dividends at the 
ra te  o f  six  p e r cen t per annum , and  no more, pay­
able q u a rte rly  on dates to  be fixed by the by-laws. 
T h e  d iv idends on th e  p re fe rre d  stock shall be cumu­
lative, an d  shall be payable b efo re  any  dividend on 
the  com m on stock shall be paid  o r  set ap a rt.”

T h is  s ta tem en t in  no w ise d iffers fro m  th a t usually 
m ade in  certificates o f  p re fe rre d  stock, and it seems 
to o  clear fo r  a rg u m en t, th a t such statem ent creates 
no1 r ig h t in the  p la in tiffs  to  claim  in th is suit the pay­
m en t o f u ndec la red  dividends.

T h e  p lain tiffs have b ro u g h t an  action  o f assumpsit, 
w h ich  m u st be m ain ta ined , if  a t  all, on the ground 
th a t the  sum  claim ed h a s  been declared  as  a dividend 
on the  p re fe rre d  stock held  by p lain tiffs, and that there­
fo re  a p rom ise by th e  d e fen d an t to  pay the same is 
im plied. U p o n  such im plied  prom ise the suit is alone 
m ain tainab le . Such  im plica tion  o f  a prom ise arises 

4 °  fro m  th e  d ec la ra tio n  by  the  d e fen d an t company of a 
d iv idend  on th e  p re fe rre d  stock, no t upon any air 
leged d u ty  o f  th e  co rp o ra tio n  o r  its  officers to  declare 
such d iv idend . W h a t it o r  its  officers ough t to  do in 
th is  respect, p e rta in s  to  the  in te rio r  adm inistration of 
th e  ■ co rp o ra tio n  functions, and  belongs to the cate­
g o ry  o f  those  c o rp o ra te  r ig h ts  and  duties which are 
justifiab le  only  u n d e r th e  au th o rity  o f the legislation 
o f  the  s ta te  by w hich  the  co rpo ra tion  was created.
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For neglect o r re fu sa l by the  officers o f the  co rp o ra ­
tion to p e rfo rm  a co rp o ra te  func tion , as to  the  dec­
laration o f  the  d iv idend, o r as to  th e  d is trib u tio n  o f 
funds asserted  to  be legally  o r equitab ly  applicable to  
dividends, re lie f m u st be sough t by an  ap p ro p ria te  su it 
in equity, in w hich  th e  chancellor m ay, w hile  av o id ­
ing in terfe rence o f  th e  exercise o f  a  due d iscre tion  
by corporate officers, yet en fo rce  th e  p e rfo rm an ce  
of a legal co rp o ra te  duty . N o  ind iv idua l debt, how ­
ever, from  the co rp o ra tio n  to  the stockho lder is crea ted  20 
until the d iv idend  is declared . I t  is h a rd ly  necessary  
to cite au th o rity  fo r  these propositions. T h o se  cited 
by the p la in tiff-in -e rro r, how ever, a re  h ere  re fe rre d  
to:

C o o k  on  C o r p o r a tio n s ,  Sec. 542.
1 M o r a w e ts  on  P r i v a t e  C o r p o r a tio n s ,  Sec. 276.
W h e e le r  v s .  N o r th w e s te r n  S le ig h  C o ., 39 Fed.

Rep.
K n a p p  v s .  S .  J a r v is  A d a m s  C o ., 135 F ed . R ep., 3°  

1009, i o n .

There is no  av e rm en t in  the  p la in tiffs’ s ta tem en t 
of claim th a t the  d e fen d an t h ad  e ith e r ea rn in g s o r su r­
plus applicable to1 the  p aym en t o f  d iv idends on  p la in ­
tiff’s p re ferred  stock, n o r  is th e re  any  averm en t in  the  
statement o f claim  th a t an y  d iv idends upon the  p re ­
ferred stock held by p la in tiffs  h ad  been declared  o r  
paid by the defen d an t. I t  is m ere ly  av e rred  th a t 
payment o f d iv idends w as resum ed  by  d e fen d an t on  4 °  
May* 15, 1910, bu t it is now here  av e rred  th a t paym ent 
of dividends upon the  p re fe rre d  stock o f  d e fen d an t 
was resum ed a t th a t o r  a t  any  o th e r tim e. O n  the  
contrary, i t  appears by  the  sta tem en t o f  claim  th a t 
a plan fo r  the reduction  o f  cap ita l stock o f  d e fen d an t 
and fo r the conversion  o f its  p re fe rre d  stock in to  
common o r u n p re fe rred  stock w as subm itted  to  all the  
stockholders, inc lud ing  the  p lain tiffs, and  th a t such
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proposal w as adop ted  by the holders o f ninety per 
cent o f  th e  p re fe rre d  stock, and  it is specifically averred 
in  the  s ta tem en t o f  claim  th a t the dividends were de­
clared  by th e  d e fen d an t on th is  com m on stock, and 
w ere  payable to  th e  ho ld ers  th ereo f.

A  ca re fu l re ad in g  o f  p la in tiffs’ s tatem ent o f claim 
com pels us to  the conclusion th a t the averm ents therein 
con ta ined  do  n o t co n stitu te  a cause o f action. The 
d e m u rre r  th e re to  should  h av e  been sustained, and the 

20 ju d g m en t o f  th e  C o u rt below  is th ere fo re  reversed, 
w ith  in s tru c tio n s  to  th e  C o u rt below  to  enter judg­
m en t upon  th e  d e m u rre r  in  fa v o r o f the defendant.

M arch  17, 1913, m an d a te  fro m  U nited  States Cir­
cuit C o u rt o f A ppeals, rev e rs in g  the  judgm ent of this 
co u rt an d  d irec tin g  ju d g m en t to  be entered  upon the 
d em u rre r  in fa v o r o f  th e  defen d an t, received and filed.

A p ril 15, 1913, p u rsu a n t to  m andate , etc., to  order 
o f  th is  C o u rt o f  A p ril 15, 1913, judgm en t entered.

C o p y  o f  O r d e r .

A p ril 15, 1913, on  m o tion  o f counsel fo r American 
S teel F o u n d ries , p u rsu a n t to  the  m andate of the 

4 °  U n ited  S ta tes  C ircu it C o u rt o f  A ppeals, judgm ent is 
en te red  upon th e  d e m u rre r  in  fa v o r o f th e  defendant, 
th e  A m erican  S teel F o u n d ries , w ith  costs in the sum 
o f $105.20.

P e r C U R IA M .

A n d  now , to  w it, A p ril 19, 1913, 011 m °fi°n 
zear & B lax te r, a tto rn e y s  fo r  p laintiffs, the  within 
stipu la tio n  in  connection  w ith  the paym ent of costs
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is ordered filed, to g e th e r w ith  notice o f  p resen tin g  
same to counsel fo r  th e  defendan t.

P e r  C U R IA M .

S tip u la tio n  in  C o n n e c tio n  w i t h  P a y m e n t  o f  C o s ts .

And now , to  w it, A p ril 19, 1913, com es T h o m as 
C. L azear and  Jesse T . L azear, execu to rs o f th e  w ill 20 
of Alice C. L azear, deceased, p lain tiffs  above, by  th e ir  
attorneys, L azea r an d  B lax te r, and  stipu la te  th a t  the  
payment o f  costs in  th e  above-en titled  case is done 
without p re jud ice to  any  rig h ts  th e  p lain tiffs  m ay  have 
in another action  touch ing  th e  m a tte rs  here  in  con­
troversy, and  w ith o u t p resum ption  o f  a  re trax it.

L A Z E A R  & B L A X T E R .,
A tty s. fo r  P ltffs.

________ __ 30

Exhibit C54.

M arch  14th, 1912.

Mr. T. E. P a tte rso n ,
T reasurer A m erican  S teel F oundries,

C om m ercial B ank B ldg.,
Chicago, 111. 4Q

Dear S i r :

I mailed to  yo u  las t w eek a  P ittsb u rg h  new spaper 
containing a no tice m ark ed  fo r  y o u r a tten tio n , to  the 
effect tha t in, the  case o f  T hos. C. L az ea r an d  Jesse 
T. Lazear, E x ecu to rs  o f  A lice C. L azear, dec’d, ag a in st 
your Com pany, ju d g m en t h ad  been en tered  in  th e ir  
favor on the 7th  inst. fo r  the  fu ll am o u n t o f  th e ir
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to

20

30

claim  w ith  in terest. T h e  ju d g m en t w as fo r $4,398.61, 
w hich included in te re st to  th a t date. A s you made 
the  affidavit o f defense in  th e  case, you need no in­
fo rm a tio n  fro m  m e as to  th e  n a tu re  o f  the claim.

B u t as  w e a re  now  en titled  to  receive another divi­
dend  on the  sam e stock, w hich w as declared since that 
su it w as b ro u g h t ( th o u g h  im properly  paid to  other 
stock h o ld ers) I  m u st now  m ake fo rm al dem and on 
you as  T re a su re r  o f  the  C om pany, fo r paym ent of 
the  sam e am o u n tin g  to  $153 , w ith  in terest from  May 
15, 1911. I  should  know  soon w hether this will be 
paid , fo r  if  re fu sed , w e w ill, o f  course, be compelled 
to  b rin g  an o th e r su it fo r  its  recovery. B ut as the 
question  o f  th e  liab ility  o f  th e  C om pany in regard to 
th a t  stock  w as fu lly  ad ju d ica ted  in o u r fav o r in the 
case recen tly  decided, w e tru s t  th a t fu r th e r  litigation 
w ill be deem ed unnecessary .

In  re g a rd  to  th e  ju d g m en t re fe rre d  to, I  will wait 
a  sh o rt tim e  to  h e a r  fro m  you o r th e  Com pany’s at­
to rn ey , b e fo re  issu in g  execu tion  on it, though there 
should  be no  unreasonab le  delay  in  the m atter.

H o p in g  to1 h e a r  f ro m  you soon,
Y o u rs  v e ry  tru ly ,

T H O S . C. LA ZEA R .
T C L .

40
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2001 E M P IR E  B U IL D IN G  

N e w  Y o r k

to

M arch  21, 1912.

Dear S i r :

Y ours o f  the  14th to  M r. F . E , P a tte rso n  w as re ­
ferred to  m e fo r  reply. W e a re  p re p arin g  a n  appeal 
from ju d g m en t ren d ered  in  y o u r fa v o r ag a in s t the  
Company in th e  C ircu it C o u rt o f  A ppeals. W e  ex ­
pect the appeal w ill be p erfec ted  p robab ly  n ex t w eek 
by the filing o f  the  necessary  bond.

O ur position w ith  re fe ren ce  to  the  o th e r claim s th a t  
you assert in y o u r le tte r o f  th e  14th, o r  an y  fu r th e r  
claim th a t you m ay  m ake, rem ain s unchanged .

Y o u rs  v ery  tru ly ,
M A X  P A M

Thom as C. L azear, E sq .,
c /o  M essrs. L az ea r & B lax te r, 3°

P ittsb u rg , P a .

40
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Exhibit C56.

A M E R IC A N  S T E E L  F O U N D R IE S

N am e
P re fe rre d  Stock

T hos. C. L azear, Jesse  T . L az ea r 
E x c ts . o f  w ill o f

A lice C. L azear, dec’d.

A d d ress

20 St. N icho las B ldg.,
N . H o lm es & Son,

P ittsb u rg h , P a.

Cr.
D a te  F o lio  C ertificates D r. Cr. Balance 

1902
N ov. 25 102

30

Exhibit D57.

I, A lice C. L az e a r o f  P ittsb u rg , P a. do make this 
m y last will and  tes tam en t hereby  revoking all former 
w ills by  m e a t an y  tim e  h e re to fo re  m ade.

F I R S T : I  give, dev ise an d  bequeath  to  m y husand 
T h o m as C. L az e a r a ll m y esta te  real personal and 
m ixed  fo r  and  d u rin g  th e  te rm  o f h is na tu ra l life,

S E C O N D : I  au th o rize  an d  em pow er m y executors 
h e re in a f te r  nam ed  to  lease and  sell any  and all of 
m y  real es ta te  a t th e ir  d iscre tion  as to  tim e, m anner and 
te rm s  and  to  execu te  good  and  sufficient deeds of 
conveyance to  the  p u rch ase rs  thereo f. A lso to  make 
sale o f  a n d  change m y investm en ts from  tim e to  time 
as th ey  m ay  deem  p roper. A n d  in  th e  event o f a 
sale o r sales o f  an y  o f m y rea l estate, securities or in-
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vestments o f w h a tev er k ind , I  au th o rize  them  to  use 
the proceeds th e re o f fo r  the  im provem en t o f  m y o th e r 
real estate o r th e  purchase  o f  o th e r  p ro p e rty  o r  invest­
ment in good securities. Such o th e r p ro p e rty  o r  se­
curities to  be fo r  th e  use o f  m y said  h u sband  d u rin g  
his na tu ra l life.

T H IR D  : A t and  upon  th e  d ea th  o f  m y said  hu s­
band I give, devise and  bequeath  m y en tire  said  esta te  
to my d au g h te r A n n a  L . O r r  and  m y son Jesse  T . 
Lazear, share  an d  sh are  alike.

F O U R T H : W h e rea s  m y b ro th e r R ev. J o h n  L y o n  
has recently m ade h is  w ill g iv ing  m e h is en tire  esta te  
as his sole legatee an d  devisee, N ow  I desire  th a t  h is  
estate upon h is  d ea th  shall be d is trib u ted  in th e  sam e 
manner as if  he died  w ith o u t a  will, so th a t I o r  m y 
children rep resen tin g  m e, shall receive only  o n e -fo u rth  
of said estate, an d  th e  ch ild ren  o f  h is deceased siste r 
Anna M. L yon  an d  o f  h is  deceased b ro th e rs  A lex ­
ander P . L yon  and  R ev. W m . L yon, shall receive th e  
remaining th re e -fo u rth s  th e re o f  in  th e  p ro p o rtio n s  to  
which they w ould  be en titled  th e re to  i f  the  said  J o h n  
Lyon had died  in testa te . A n d  I so d irect.

And lastly  I  n o m in a te  an d  appo in t m y husband , 
Thomas C. L azear, m y son-in-law , C harles  P . O r r  
and m y son Jesse  T . L azear, execu to rs o f  th is  m y last 
will and testam ent.

I n W i t n e s s  W h e r e o f , I  have h e reu n to  set m y 
hand and seal th is  2 8 th  d ay  o f  F eb ru a ry , A . D ., 1898.

(S ig n e d )  A L IC E  C. L A Z E A R .
(S e a l)

Signed, sealed and declared by the said Alice C. 
Lazear to be her last will and testament, in our pres­
ence, who at her request here subscribe our names 
as witnesses thereto.

G E O . A . L Y O N  
W M . G. C O S T IN
J. B E N J . L Y O N .

TO

20

30
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