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STATE OF NEW JERSEY. 
Department of Law and Public Safety 

. DIVISION OF ALCOHOLIC BEVERAGE CONTROL . 

lo:· .. APPELLATE. DE.C.ISIQNS - BANIC Vo GALLOT;VAY XQWNSHlPo !° j 
,: • t ; : • • r • '. • •" • • • ~; _.: •: • ' • , .. ' ~ ~ , '. ~ •• ' ,: ' ' : ; ! ; ; 

.. :.ANDR_EW ·BANI C , .. ; . ; .. 
:·. . :·.. . . .. . . . . . .· ... ) 

; ..... ._ · .· . · :. Appe1lant, ···. · . 
_;·: .. : --· .. · .. ··:·.. ··.;.;,.vs- ; . . . .· .. ' .... ·, ·. ·_" _.·,. ·~: ~. -~· . } 

. ~ . ~ 

. To\iiNSHrP' CoJ'iITJIITTE~ .·OF THE.· ..• . • . . ·.·) 
TOWNSHIP OF GALLOWAY.11 

.. :· ':) .: 

.:. :\ 

.. . . 

· -~ ' -··· · < ;.. · .~ · ·· ·--Re 'p· · de· nt'· · - .... ·, -··· . . . . , _. s on· . 
• > • ,. • •, , • t • • • '. i . ~ ,· 

--. - - ..; ,,· - r ~ .... ': -· .. ·-:-.. - - - • - - - .. ~ - :-- . . . .. ... ; ... 
Harry Sou6hal 9 Esq,,, Attjrney foi.Ap~~llhrit~· · 
Enoch Ao Higbee, ~$qo,_Attorney for ~es~onde~t~ 

.. :_,. << ··~·· . . ... •:. ~--· . ... . . _<' 

BY THE DIRECTOR~ .. 

. .. : .. ' 

.... ; 

This is a.n "ap·p~al °fro"m the deni:ki ·af a:p .·a.pp1Jcation for, a. 
plenary. r.et~d:l .distribution ·iic'ense for prem'ises· 1272· ·white __ Ho'fs.e. 

• • . • l 

Pike, Township of Galloway~ ', • I' 

The Town9hip Committee, consisting of three members, was unani­
mous in its v0ts to~deriy the application filed by appellant,, 

.The deni_al _was predicated, in. the .. main,. upon .. the ground .thcit 
th$re·.,alread;y -~xi~:>-ts -iri the. municipa~ity a .. ~µff_icient ·_number. of .. 
·1i·c.ens.ed: es:tabTl-shmen'ts ··to ·cater to ·the needs- and ·neeessities of the 
residentso Responderit al~o-blaimect·ih~i ap~ellant 9 s ~~opb~ed~prem­
ises are located within 500 feet of an 'existing· liq·ens_ed. premises· and 
the issuaric~ of ~-liquor license woul~ the~~fore be contrary to Sec­
tion 2. of an ordinan_ce adopted. by_ t;be respondent Township Commit.tee 
on June.' i 9 , .. ·}93 7_:~.· _yvh-i~h. ord~nanc-e ·' is . still . in effeot 0 . . • . . '. ; , 

.. 
. .•.•.. <.:. -· 

Acc.ording ·to ·the last Feder a~ .. ce~~sµ'sJ;· G·alioway T,ov-trtship. -hs-s a 
population· of 3 ,457 o There· are .outstanding 27 plenary ··re·tcdl con-· . 
sumption licenses~ or one such license. fo~· e·very.· 12s·· per_.sons· re.siding 
th.ereo ·-· :The m·er·e .. ~:recit~I' o;f ·fhes·e' ::ffgur·es eniply supports the reason­
ableness Of t_~~: r-e-sponden:t'y S policy against:~·t-heI iS.SU~DC8 0.f any 
adciit.ional. ~l.:ic;e).tses. in- ·the· .t:o:vvns_p~-p o · · · 

-- ,.··· .-. : 
' .. " 

The appellant ·contends, however, that the i ssua.nce· ·o·f a distri­
bution license for his premises,, where he operate.s a .grocery. store, 
wi.1.1 s·e.:rve. tP.e .. con.veni~nce of his cust_qmerso . In. support_: of this con­
·te:ntion_,he·~-_-._h:as> prbd~c:~d ··:~·· pefi;.ticm_,-·S~J.3.ned.· ·by_ .. $9 .. -persons favoring the 
~s:suan<:!e- o,f' ··P_· .. ; 11c:en.se.__-~to hi_m ~ , · ··: $E?vera.1 .wi.tn'e-ss~s appeC!-red on behalf 

: , . __ qf · t.h$·: ap~·~·;i_1'ih:rt ... and -. te9tifie:d. that. a pacliag~ ;.gQods l.ic~ns.e wo~ld· .be 
a. conven:te'nce: to. the peo.pl.e l;i ving .i'n the: comrhu11;L.ty o . . .... ,' ... 

- . . .•. . •. ~ \ . 

. . 1'he. ,.thre.e Tow.nship. Co~mi~te~~en who Yoted': ~gai.hst the· issu·ance 
. of·_ the, liq~ilse t·esti;(fed th?t ,.·ft.j:vas -t;.heir op:Lnion, .th-a~, in vi-ew of-
.. th~· la.rge:·_-riµmber· ·of plenary .'r~t.ail 'G,o~sllinption )~icepses outstanding,. 
·th~re-·wa9.-_

1

h6 need_ for· an·:~d<;iitio'ria.l license ~:»f;.any kii;id in ·th~ muni- · 
, cipality:,, · .... Cogim~ ttE{eman:)la~old B·q_oth: te.stified · ;thiat within ·a mile and 
twd·~terit~ts ._-_on:· the :·.v~hite: Hoi-:$e -.- P~kC?_,. neap. the. propos.ed- premises_. of 

· ·: :app_~~~ant·( ~h~I'.~:. -~.:re· now locat_e:d ·.seven ~iquor ·licensed, establi.sh-:-
. · :ments:o·~· - ·· · · - · · · .. ·· · . · 

.. ' ~· . i 

·:. Ther.e is n9 plenary retail .'d~L'.st.ri:t)utibn liceifSe .. ~i-.s~fo·ed':c::nd out­
. -standing ·at· the .. _pr~sept t:ime in-. Gallow~y 'rownshipo_ . .In fact.9 the· 
. Town·ship -'G:oinmit,··-'te~mah .testif-ied --that no. new. .,l'iq.ense wha:tsoever has 

·bEfo·n ·'i_s·sue·d·, ·since· ·1937 .... ··while ;·it. is·:~ tr~e- that a.n ·tssuing a·uthority 
·· · ,·ma.y L'ecognize :and :be .guideq by··t·he .differenc.es b~tween a .. d~s~ribution 
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. • ' : .; "·' . ; · .. -~ . .• . • "' 1 . ; . . ' ' 

and a consum_ption iicense· - ( ~'f',,.: ·Bambo ':.,y:~ .. ·-Be,llevitl'e ·:·~t ·al o ~ Bulletin 
3 53, Item 6 ,- Rappaport v.o :Union et ale.~·,= ·Bul1eti'n 664·JI ·Item 2), it. is 
fundamental that it rests within the sound discretion of the issuing 
authority to determine in the first instance whether those di.ffe,r~ . 
enceS:.warrant the.issuance of an additional license when considered 
in.the· light. of the public interest and the need. and necessity of.the 
inhabitants of the munictpali ty as _a who.le o Fogolson v,, Montville, 
Bulletin 780, Iterh lO·o .. · The res-pohdent· is·suing authority concluded 
·in its discretion that there was not a sufficient public nscessity 
to be served by the granting of the present application~ Upon an 
-examination of the entire' record, I do not fihd that the appellant 
has sustained the burden of proving that the respondent has abused 
such discretion or ·that its determination is arbitrary o~ unrea90.n-. 
able.. · · · · · · 

For the reason aforesaid, I deem it unn~.ces:sary in this case· to 
pass upon the validity of Section 2 9f_the .. ordin~ripe_r~ferred to· 
herein, 

The action of the. respondent is there.fore affirme.do. 

Accordingly, it is, on this 2nd day 9f June JI· 1949: 

ORDERED :that. the ?PP$ai 'here:tp. be and''tlie ~arie lS. hereby 
dismissedo .· 

ERWIN Ho HOGK 
. . Dfre.ctor o .. ~· 

.\ 

2 o SEIZURE - FORFEITURE PROCEEDINGS ·- U.NLAW.FUL SALE .. OF HOM.EMADE WINE 
MANUFACTURED WITHOUT. PERMIT .- ·t;JINE !,,ND ~QUIP.~IENT FOR ITS.. MANUFAC-.. 
TURE O~DEaED FO~FEITEITo. .. 

In the ·Matt'er of ·the .. Sei z·u~e. on · . ..·) .¢ase N:o·" 73 $3·, ·: :·". ::_: · " 
Februa:ry 10··.9 1949 ·ar .a"quantity;of .·" 
homemade wine~· a grape press and : . ..)_. ;: ..... : .. ·.ON HEARING. } .. 
grape masher at 17 Park Avenu·e'~ . CONCLUSIONS AND ORDER 
City of Summit~ . Gaunt y of Union ·. 

1 ...... ~· '1 _:' •, &.nd State of N_ew J·ersey'o ..... 
- - - ·-· -- - - -· -. - ·- - -· -· - -~ .:..· .- .... r:, , .. -.......... , ... _· . -" .... · .. . 
Ch8:rles C ~: GiffoniellO, .=.·~7q·o .. ;: .At.to;r:pe,y: fpr D.~mion~·. and . .A,nthony 

. . ..... ·. · .. · · ._ .... ·_ Schipani" "' .>: _ · .. · 
Harry ·Cast·e·lbaumjl· Esq"; 'appearii1g fhr":D·i vision .o.f Alco;holic _Beverage-

········ · Control o 

BY THE. DIRECTOR~· 
,.J : I 

. . . . ,· 

This ma.tter: comes· before me· pursu~n:it t·a··. the :provisi.ohs .ef .Title·.' 
33 ~ .Chapter l ·.of the· Revised Statutes'., to determine whether. HJ.O ... 
gallons of .home~ade.wine, a ~tap~ ~ress arid·~ ~r~p~~~a~her,·_s~iz~d 6ri 
February 10.9': 1949 ·.at 17' Park Avenu~.JI Summitjl ... N"e.".V .Jers·ey; ·:q)l;istitute · 
unlawful property 'and sho-uld be forfeited" · · .·· : .. · · · 

It appears that the.:· seizure'. was· rnade :[ft' the home of:.Anthony 
Schipani . and Damiona Schipani; . his wife' after she. solQ. :~.-.···gallon' ·of 
thE? wine to ·Em· ABC a.gent o. · The AB·c, agent' was· there. to inve~t.igate a_ . 
complaint 'that either- Mr o ·or· ·Mrs o S.chipani ·1ic{d pfevioU.sly. ·sold. wine.o · 
The -wine had been manufactured without . a - per.i#i t .ol?taip.e.d., fr01n-: t.h.i s · '. · 
Di vision;. · In any event,·. it is .. unlawful to "se11 homema·q.·e. wi.n·e ~=3ince 
it can only be manufactnred pursuant to· a. ·permit for· ·per:sona.l c9ri"sump-
tion in the homeo Ro S .. 33:1-750 · . · . 

. , .. When the matter· came on for heari.ng 1)urs~an.t ... to .!t:o s . .-~ )3~1~66, 
counsel appeared for Mr c and 'Mrs 0° • Schipani and B.dmi tt·ed that the .. fa.cts· 
are as above statedo: The wine, 'the p'res·s ·a:rid the masher are,\) there­
fore, subject to forfeitureo· RoSo JJ ~1-l(i),. Ro$~ "3:3. il~l(y), RoSo. 
33 ~l:-2,. ·R.;So J3 ~l-660 : ·; ' . . . 
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Counsel sought return of all or part of the seiz.e.9. property c. . ·He 
stated that Mrso Schipani was too ill to appear, and,· hence, pre­
sented a statement of the facts which he represented he was prepared 
to establish by competent evidence if the Director·dee~ed s~ch facts 
s~fficient to warrant relieving the._Schipanis from forfeiture 0 

·while this is a practice not to be encouraged·, nevertheless, 
under the circumstances in the case, I have r~vi~wed the statement to 
determine whether I would be authorized to waive forfeiture· if the 
facts are as represented by counsel~ 

Counsel says th_at Mr~ Sch:lpani and his .wife have. resided in 
Summit for over twentty-fi ve years~: that they are reputable, law­
abiding and have ~n industrious background; and that the wine was 
manufactured by·Mro Schipani for family consumption without any 
knowledge that a permit was requiredo It is·represented that an 
acquaintance, named Rosiello, came to the Schipanisi home and told 
them that he was not well; that he preferred homemade wine to commer­
cial ·wine and persuaded them to sell him a gallbn.at a time on two or 
three occas"ions as a·favor~ that when the ABC·agent approached 
Mrs o Schipani and asked her to· sell him· a gallon of ·wine and m·en­
tioned Rosiellovs name she sold the. agent the wine, again a·s ·a ·favor~ 
and that the Schipanis did not make a business of, or earn ~ li~ing· 
by, selling wineo 

.. 
I am only authorized to return property subject to forfeiture if 

the person seeking such return establishes to my satisfaction th~t h~ 
acted; in good faith qnd unknowingly v~:olated the law.,i Ra.So33 ~l-66{e)o 

It has been pointed out repeatedly that, ~t this late date,. many 
years after Repeal, everyone knows or should know that it is ~nla~ful 
to sell· any alcoholic beverages without a licensee S~izure ·Case 
Noo. 7247j. Bulletin 842, Item 60· Hence; a person who se.lls ·alcoholic 
beverages without a license cannot be considered as unknowingly vio­
le.ting. the law in good faith, irrespective of whether the ·sale took 
place in a large-scale commercial spea.kea.sy. or at home on infrequent 
occasionso · ' 

. . 

The Schipani~ apparently displayed a complete disregard for the 
liquor lawso In addition to their unlawful activities:· with wine, 
there was seized a jug of anisette which .Mro Schipani says he pu·r­
Chf-:sed at a liquor store, end a jug which he said .contained wine but 
which upon· analysis· was actually found to be alcohol,· water, color 
and flavoro. These.: alcoholic bever·ages are, gima .fac.ie, illicit 
because the jugs did not bear any labels, tax stamps or anything else 
to indicate that they were. of legitimate origino. While the alcoholic 
beverages may po~sibly have .been l~gitimately p~rchased, on.the ·other 
hand, there is a strong inference that it was homemade anisette ·and 
whiskey a / 

Therefore, even if established, the facts .do not w~rrant return 
of any.portion of the seized ·property to the Schipanis, and their 
application is hereby deniedo · · 

Accor:-~Jngly, it is DETERMINED and ORDERED that the seized prop­
ert-y;,: more fully described in Schedule "'A~" att.ached heretq, consti~ 
tutesunlawful property, and the same be and .. h~reby.is forfeited in 
accordance with the provisions of Ro Sa 33~1-66, and that it be 
retained for the. use of hospitals· and state, county. and municipal 
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. insti tu ti ons, or destroyed in'. whole .. or in p_art '· ·at'. tr~e- .. cfire.ctioi;i. of. 
the State. Director of· the- DiVisib:h ·_of _'Alcoholic Beverage Control o .1 . 

... 

Dat~d: J~ne 1,- 19490 
· ERWIN B~ HOCK 

- ~ : ·- · ... ·Dire.ctor o 

. SCHE~U-LE·:'"'A~· 

2- ;:;. : 50-gal o bbl()-. -red -Jvine · fu-11 ... : 

1 25-galo bb1·o red wine ... fulL "· 
' :-1 .. 15-gaJ...c. bhi 0 '·r-ed wine--. :full .. ·:. ,·: ; . ' . 
. 3 10-gal ~ s:tone. jugs f.ui1'-. _9f-.: red win..e _. .. , -- ... ' .. 

1 ~-gal o ·glass jug, i full. of· _aj:iisette 
:~ i .... 1-:gal o. ·glass, -jµg .·o.f ... w_hi:;;ke:sr: J/lQ: ful1 __ · .... ··. _·. ·:..< ~ · ... _· · · · 
· 3 __ ..,.. 1-.gaol o . glass jugs of-; wh:L t.e ·wine 1 · .2 :_ a_re · f-Ltll;.l is· ~9/10--:full ! • .• 

,8 J~gaJ_ o:_ g1:~rn.s jugs_ ·of. red wir~e .9. 7:-.a.r.e ,fµll .9 1 -.is .. ~- .fU:,11.~· . 
. l._· -._ ... win.e pt'E?SS.>.> .. _ · .. · · :· · .· ·-·.. · , · · ··\ , ·.· ·.· 
.1 - ,gra:pe,-_ rn~ .. s'.h~r.· ·_ . _·, - .·· .. : :: .. ,_ . _:' ' .,. _,. .-: .·. <.: '; 

. ' ...... ; ... ·. . . . ~ . 
L . - .. ; 

_:_;, 

'\ ,·. ··~ . ::. - . . '· ~ ~. ,. ·. ' ~ 

:fo .... · SEIZURE·._:' FORF-EiTURE.. 'PROCEEDINGS ·-·. UNL~\r!FlJL.. SALK- bF . ALCOHOL! c:. ·, :· '· 
BEVERAGES IN RESTAURA°I'~T.-.',;;. ;·-i.LC.OHQL-I.C __ BEVEHAGES AND .-RESTAURANT,.·· 1 .. · ' 

FIXTURES -1X°Nff EQUIPMENT .ORDERED-. FORFEIT.ED-:~ VARIOUS- ITEM:S :RETURNED 
TO INNOCENT. .·OWNERS o .. ,-: --.: :.:· .·-.-·. • - • ·. -;·· · ! ·' : · .. , . (_ • 

• • • '"' ,· • ' •• ' • 4 .. , • "" ' 

' .... _ .i._: .'-·' 

In the Matter of the Sei~ure on 
February 14j 1949, of.alc6h6lic 

... ·· . -

Case_ .. No.o /l3'B5 , · :- · 

bever.ag~ s ··and v ari ou:s it-ems:. ·of-.. - ,) .... 
. " fixture:~., .. :furn.ishin.gs ~.n.d e·qu.ip'.'"": _ ·; ' ON· -HEARJNG · 

ment ,' a-t· ~~~.xestaur.·ant-: lqcat-ed, at·. ) · ....... ._ ·; ·CONCLUSIONS· AND -ORDER 
243 Bloomfield· A venue, in the Town .-· 

. _9f Mont(lair_j ·cqunty --_of E-ss-ex. and·-.~ J 
Sta.te ·of Ne:w_. ~$rseyo_ ·. •. , .·. .. .. · .: ... . 1_ - ·, '· • · •. ·) 

- • -· ..... -. -:;-- -~ . -:-: _ .. '!":" ' - - - : --. -· - -.· ~- ···:- _:-:.) ;· _. .1.. .. . ;. _ .. : 

Jack:··w1Tamaq·;-·Esq-o ,. by: Payid Ad:elrn?ri, J~:;sqo ,: Attorne:y Sor· 
_ · .. · ·:.. · .. · · · .-.. The.odore.·Flet·chero 

Seym.01.ir_: Bocil'l:er .. ,.: .:Esq·o·.9 ·_A_ttorney- for; Su_per;~Col_d Ne\y York .Coo·,· Inc o 
Acme Vending Coo,. Inco , .. by E:i·pestr Kra:11tero ... · ".· ·: -. · .. ·: . .• · . 

.. ~·Dierickx·ve~dini·Coo, by·Ray Keyes, Sales Managero . 
. Harry Caste.lbaum~, · Esq o ,· ?PPearing· for· Di.vision. of Alcoholic Beverage 

.. ' r :: . ' .' •, ; '. • c o.n tr. 0 l ·o ~. ' 

. ' 

- ~· . 

.. :-1•_\ .- .·· • .,. 
l ... ' I 

·. ~- This_ tna~t:er ·-come·s befor·e.: ~-e):h1rsu~nt' to··.~he provision$ ··:·o.f Title 
33·;·· C]1apter l'. of t.he Revised StatuteS'.? ·~to· determine-_ whet.her· a qµa·nt1ty 
of alc_oho1ic, .beverages~ .... ~J;z .. ~ 79 in cash~ and v·artous fi'ictu:res ~ ·furnish-

. ings ·o.nd' _equipm_ent / tt·em:i:zE?din. a -_scb.eduj_~ attac°hed 'her:.eto,. seiz.ed; ·an 
February 14, 1949~ at, Theodore· Flstcher:v·s_· f e:st-aufant · loca·t"ed .at .. '. ... 
243 Bloomfield- Ave'true, Mont_clair, _ New·.Jer:.sey,, G.onstftute -_i.inl,awful _-
property and shotild 'be ~6rfeited; .J · ··· · 

. . ...... . 

It .. appe~rs ·that_ the .PJ:"Oper.ty we.J> Sf?_i~.~-~-- .becau.se 9 ac_c·_?1~9.i:i;g to 
an ABC agent, he_ "pur·Qhase·d." a drj'n_k __ pf-· ylhi,skey the'r~ on· the_'. ab9.ve. da.te; 
while investi·gating- a.· ·c0111p_1a:int'·.: that _sp·eakea.'sy .~ct.iv'lti%i·s . .were· bei_ng 
carried on at the restaurant;" =· • · ·' ·· · ._ - .. • ·. · 

.. 
. . . .,. .. : . . ~· . ' ... . ..... ,... . . - . . . - . . - : : - ~~ I : . 

· T!1_eodore.- ·F1etch.~r did. ~ot "hold. &i)y·1icens~ ·authorizing him .to . 
se~l_ or' se':i~·ve alc:oholic ·beverages~· ·and .. :the_ prein:Lses -w~re. not lic'ensed 
for the:: "sa·le· o·f alcoho1ic; beverages o'_ .". - . ~ . ' ,· :"' . ' ... ' 

.. ....... .... . . :. . . ._.' -- .. - . 

·when ... the ·,mat:ter , .. came· ori'°''fo~r' ·heat'l~g pursuant.- to~-R~ ·30" 3j ~l-66 
Theodore Fletcher appeared.with counselj denied ~ha~ he had sold any 
alcoholic beve~ages to the agent ~nd sought r~turn of his propertyo 
Appearances were also entered- by counsel for Super-Cold.New York Coo, 
Inco~ which sought return of a refrigerator~ by Ernest Krauter~ on 
behalf of Acme Vending Cooj Inco.9 which sought the return of a ·music 
machine~ and by Ray Keyes, on behalf of Dierickx Vending Coo, which 
sought return of a cigarette vending machineo 
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The eviden6e presented at th~· h~a}ing established that the ABC 
agent was actually served with a double shot of whisk~~ at the 
counter, by Fletcheris employee, at Fletcheris directionj a~d that 
the agent paid the counterman for the whiskeyo Fletcher admits that 
such is the facto · 

· Fl~tcher. 9 s ·defense. rests entirely upon his contention that he 
told, his employee to gi v~ .the. drink to. the ag.ent~ and _that irr;stead, 
the employ.ee, without "Fl·etch.~r 9 s lC"nowlE?dg.e or. consent-!I.:~· acc_e·pted. pay­
ment:· :therefor o Fletcher 9·s · st .. ory J.s :tha:t the. a·ge!lt cultivated hi's · 
a.cq·uainfanc·e ... dur-ing the Q.our:s·"E~ of· a·)i_umper of. vi~:d ts -to the .res-. 
taurant .. ,_: recor11mended a. treatm$nt. _t9;i;/ a .. cold which bothered: Fletc_her 
at _the time, and that, henc~!I ··as· ·a..··~ken ·of apprec~ation, whei: _the 
agent was there on_ the day in que.sti;"on and asked him for a: drink of 
whiskey1 Fletcher_·· told his employee- t9 give it to the agent o 

-· 

Th.e ·ABC ag~nt te9tified that .. he a.sked Fletcher 1:Jhether he· c-.ould .. ·: 
buy a drinko He denies- thDt:. Flet·cher offered to give him a dri~ik, or 
that t!iere, wa"s any: dis.cussioh. or" sugg·estion to that effect between'·~. ·', 
themo · The agent .. says that the ·money ·which ·he paid for ·the whiskey was· 
placed in the c~sh·r~gister by.the ~mplo~ee and that at_ this time 
Fletcher was .seated at a table in the restaurant~ 

~ - • • • • • • • • • • J • • ,,,, • 

·'.·Th-ere has not- be.e'n 'any suggestio~ :th~t. the· ABC -agent has . C1ny· 
reason -..to .. make an \l,njust pCG~satidn against Fletchero · Ind·eed, _,.the 
agent .te:sti:fied frankly tha.t having rriad·e·, .a. nuniber of visits there, he 
had ·made·:u:p his mind· that he was· ·going ·to ask Fletcher to sell him a· 
drink of whisk~y and if refused, clos~ the case o_ . . 

I do not believe that _Fletche.'.r .told-~his employee .. to give the 
agent ·the drink of whiskeywfthout phy charge .therefore On th:e con-· 
trary, I am· sati sfi'ed that Fletch~r · eip~cted the _.agent to pg,y for 
the drink;, : It. seems· more probable that Flet.cher seeks to magnify 
the actions- .of the ABC agent in cultivating his acqua:intance in 
order to .lend color to _his claim that-. he felt so friendly· tow~rd. the 
agept·· that_-. he wanted to treat· ·him to· a drinko. · · 

.· ..... './ \ : . 

The.tact· that there was a sp~dific compla{nt that speakeasy 
activit~es were-being carried on in the restaurant ·indicates at least 
a probability that the sale of l(Vhisk~yto the agent was: not· an- c:cc.i­
dental .. in~ident o There· were ten c~rt~.of. beef iri a cooler underneath" 
a counter. in the restaurant· and .two fY'int bott-les of whiskey in the 
ki tchen!I .. wher.e. the. employee 'obtai~ed the agent 9 s drink.~ 

. . ~ 

Speakeas.y activities are 'always more or less"surreptitiOUSo 
Evidence of such activities often can be deveioped _o~ly by~he. slow 
process .·of ... be.coming. a: familiar:·_f.igure in the place~:· 'J;he pper.ator of 
the speakeasy canpot ·~omplat1\ ·'.on. that account when· h~~ 'is .. finally 
caught o · · .. 1 .. · . . 

I therefo~e _find ·as· a f a~c:t that.· Fl et ch er ~new or. '.:s.hou).d .·have.· · 
known that the ABC agent pa.id~ for·. the. drink ·of whlsk~y s'erved to himo 
It ~hould be _further not~d· ~he:t even if the en~ployee .had bE?~n 
instructed. by Fletcher to giv·e· the' drink of whiskeywitpout: ·:_.charge· to 
the agent and instead such ··einp~oyee accepted payment;.therefo:r it 
does .. not B:bs-olve_ Fletcher f~·~m ·1iabil;Lty for the viol.ationo .... . . . . ' . . :~.: . . 

· In. f.orfeit-y:;r;e proceedings urtde·i-- th~· 'Alcoholic· Beverage .Law.,· 
Fletcher is responsibl·e ·for· a· violati60- of ·such la.w comm:j_·tted,. with 
or without- ".his:. knowledge, by his empl"_oyee or ·a person. left i.n charge·· 
of hi.s.· restaurant .0 

As I said in Seizure Case Noo 7002, Bulletin 7Jl)·Item ~j_to 
relieve the. owner." of a speakeasy_ f;r:-o'rh. f.o~'.fei:t,ure under such C·lrCum-. · 
stances would s_eriously undermine .t~1e· l~gisla.ti ve intent to for.fei t 

' .. 
i ~. 
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·the stock in trade :aq4 equip~e~t found in~ speakeasy, since_many 
speakeasy proprietqrs w9tild pro~ably att~mpt .to.avoid. such penalty by 

·.adopting. the simpJ~e · expedient of per9ona).ly abstaining, f:rom selling . 
alcoholic beveragc;s at: tl)e_ir. es.tabl,ishment~,. meanwhile 'pr:ofessing 
ignorance of such sales by their employees., 

The E?Viden¢e. justi.fi·es the conclusi.on._ that the . alcoholic b.ever­
. ·ages· seized in Fletcher 9 s- -re.staurant were intended for unlcq.wful sale 
.. &nd hence are -iliicito R.o So .JJ~l-1.(i) o _·,Such-illicit .alcoholic 

beverages ;anq all personal ·prop~rty ·seized _.therewith .in ·the rest&urant 
are subj.ect to fqr:-feitureo Ro So_ 33 ~1-1.(y)., RoS., 33'~1-2, R.,So33 ~l-66° 

. Cause for forfeiture has, -therefore:·, been established, anq hence 
Fletcher~s _app,licp.t.fon . .for_··r.eturn:,of the .seized property is· d·enied 0 

The ·clal.m ·of .Super:...cold .Ne~ ·;·York Co.o, Inc.,· wa
1

s- pr.es.ented- by its 
sales manager, who testified that ·on March 25, 1947 the refriger.ator 
seized· in the plac.e .. was: sold. .by the .. company to.· one Ellsworth Corum. 
for $954000 by ci -conditio11al sales. contra:Gt ... : The origi'nal cont~act 

. wa,s _pl,aced in· evidenceo The ·amount. presently due- to. the company is 
~93 o50o. . 

Accofding to the s~les manai~r 9 s t~stimony, Corum· operated-the 
restaurant when he purchased the refrigeratoro The company was aware 
that the. place had changed hands~-. but dld not have any dealings 
directly with Fletcher.,· Fle:tcher apparent-ly has .no previous criminal 
reco_;rd.., .· .. · 

It is obvious' -~hat the _refrigeration. company did ·not -know or 
have any reason to suspect that Fletcher was unlawfully _selling alco_:. 
holic beverages. at .th.e restaµrant o He;pce.,~- I· -shall recognize its 
claimo .. ·· · .l · 

The music box: appears to be. the propE:;rty. of Acme Vending· :coo, 
Inc., 1~-o · Kraut er, .who. operates .the company, ·testified that when 

;: first p)_acing· the machine there in September 1947, he- ·cte-alt with _a· 
wom·arr, · and the place was known as ~~Al.9 s RestaurantH .,· It· appeared .-to 
him to be a hamburger stand _or luncheonette., · 

. .·' .i '. . ' 
Th_e-._cql"Lections from the machine, were averageo · Kraliter was· 

there ocoasionaili, the last ·tim~ b~ing about six months before the 
seizure_o . He says that he did.; _not, at any time observe. anything· "to 
indicat$· that. alcoho1ic beverages· were being sold there-., Nothing: to. 
the contrary,: has be.en develope.d", :. I··. shall, therefore,. recognize the· 
claim of the Acme.Vending Co.,, Irico and return the machine to it9 . . 

. ;:f, The'.· ~_i~a~ette vending·.--maepine. appears to be the property of 
Diericki·v~hdin~. Co., Its sales manager· testified that the-machine 
was. placed ~n Fletthervs restau~ant on August 10~·194$ and was 
servi~ed once a week., ·The sales manager says that-he did n6t know 
that alcoholic beverages were being ~old thereo It seems to be a. 
routine pl~ceme·nt_ of.: t{le .machine· .in the . .- normal course· of· businessj and 

. thE:re .is- nothing· in :the c.ase to indic.at.e,.that the· company should .·have: 
known of the .--unlawful activities .at the place., -I shalJ,. recognize· its 

: claim and return the machipe.- to the 'claimant o· . ' . 

Inquiry· h~:rn disclo-sed that apparently· it. wo~ld. not be to the-· 
'advantage of the state to retain the refrigerator for use by a state 
agency conditioned. upon the payment of t.he.1i-e·n. claim~ The arriount of 
the lien cla-im -an.d t_he_ costs. of· seizure·. ahd· storage of ·the. refrigera­
tor ·appear to. exceed what c[:in be realized at· a public_ sale thereof o 

Hence j it will be returned to the cla_imant upon .payment· of ·the· ·costs 
of its seizure and storageo 

' . 

. ··-; ·: 
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Accordingly, it. is ·:DETERMINED-" -~and·' ORDERED. ·::that·: :.£i·· :·p:n:·-::or' b:ef;'_o~e 
the 13th day_ ,·q_~ .. June,-. 1949·,::. :Super:...~c:ci.J:d"~.N:~1v. ·::Y_ork ·.· Co_o·~-:_.Ipc·o · pays:··t_he·_ 
co.st.s· o.t ··fts. ~·e:L2iU+..EL ·and. stor·age~~·· ·t.fre =:~.efrjtgerator- · seiz~q.: .. iri :this 
case ··will be . returned to it; and it is further ' - " .. · ,; .... : : .; .. 

: ... 

, .. 
. .;_ .. · 

pat·ed ~- ·Ju::e 2_;, 1949; ·.'. · 
';. . i. ·. ··.', 

~ ... ... ffCHEDULE HAi? \ . ' \ f .. ~ ·~ . 

.. '•."' ~ • • 'I • t 

,. 2 - pin.t. b9ttles __ .o;f whisk~y_ 
:·l(} -- :cans of be·er . . ... · · · · 

' . ' ·. : ... e) _' .·c·iises. bf,. soda.·.'.' .. : . . . ·-
' .. " .. 4: ~-. cas;f:?s ot·· ~mp_t"Y., .f?:9da:·. bci~t1es . 
. . -~,· ··1· guni v'endin"g n)"ach:f.ne:. ·anct;- currency ther.ein ,"· ~·r 

. 10 - stools > ·" · · ·· ·. · '· · .. , · · 

• '' '_.:: r,,.. ;_ :. :'•.'' 

~. '·: ~' '. 
.. • . \ •. •.4. J ~ :, . 

. ; .} ~ . ·, .... 

. '1• 
. 3 . - tables ., . 

· · >.d . .:_ ·c 11"'1·rs · ·-·· '··' '" ·····. _ .. _. ; ·· '· 
0 .l C1. • • .•. : • ,. .., .' ) . •. : .• " •.• · 

>· ->. ·-:: 1 ·:;-.We stinglious~. electric ;fan ·No o 1073 848 :- . ·.· 
··· ·' ·· ·· . ··~ l' ~ :~atio0ai qa,sh register; No o~ 42496.23 . 

.: 

·. · · . . ·-~3 2 o 7 9 . ·c e. sh .. - · . . · . ,_, · .. . ; ~· 

r·..:,· t2>-aster · · .:.) ·· · · · ! ... : . 

1 - Coca Col~ cooler 
' . 

; -;.: 

1 - .. s)1.Q.Vf .. c.a_sE;; . . . 
· ,. ·· 2· ..: ·c.10«:::.I<s· .. " · · . ~- · 

l - gr i i1 · · ... · « : ·: · 
·· · 2· ··- · ga·s ·pikt .. ~k" \ , ... ~··-

.:- . 

, I~ • 

_;. 

.. ··- .. : 

1 - gss range 
1 - lunch .counter 

. . .... 
'.,.. 

• ' .' ! J 

·· · :+ ... -. ~able ~op ·_. ·.. ·· 
·J-: · 1,. - ·metal rack ' -. '-:.",.., 

· .,, ·· · "l: -- ·stearri ·table ~ ·· · · ··. .. 
:; !: .• ' ·. l - met"a.1·· sink .. :· . 

· ·· ·· · i ·.,;.. : barbe;r 9 $ ch.c;:l:lr~ ·.. ~ ... · · •.. -. . . ··: -. '·: . · _ .. 
· miscellaneous r'es.ta.urant equipment" and supplies 

.. t 

.-· .. i ... ,... 

! · .. : '•" 

; .. 
'· ,, . ·_,,· . 

_ l _ 7 :. ciga;r,et:te _yendin~ _maphine-" a_nd . c_urrency .. therein 
:··· · l' ~ .... iri~st~1'- m~.chiµ~ aqq; c11rr..en_cy·. ther,ein.· · ·· 

... ... · r ~ re.:fr-igere.to~ Mqdel .. No o <3.2G · ... NC»o Dl8406 
. . ·, ~ . ; • i ' . . ' ' . ,.~ ' . . .• . ' -

f __ : • • ,. '' ' -~ ~ ," • '•' • :' •\ ~ j o ~ ' I 

~ · : r ··t ; 
'· •• .>. • 

' .. -. 
, .... ; 

·1"·· 
. · ... ~;; ~ . 

., ' <: • . .,, ',\ 

I • 'I ~ ' 

L •;. I . .. • 

•• ~ , i (,> ,;. , • ,_ f .~ ' ,1. ' , ~· I • ... 
1 

·./ ·.:· :' 
. ,.·, -· ., . .. ' .. 

. -. ,.' 1.· 

: . '···: 
' · .. : ·, i ..... , . 

. ; : ·. : ~ ·... . .:: . ' 
' - 1·. ,·, .. 

• t I I• '· ~ • 

.•' 

! . 

•' : . . 
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4c SEIZURE - :. FORFEITUR'J{ PROCEEDINGS .. : .. ~· UNLAWFUL SALE OF ,ALC-OHbLIC ' 
BEVERAGES._ IN RES'TAUR.AN.T - "ALCOHOLIC. 'BEVERAGES AND R.ESTAURAN-T. · .. 
FIXTURES. AND"· E:QUIPMENT-:ORDERED F()RFElTED .:.: REFRIGERATOR 'RETURNEff: 
TO INNOCENT OWNERo .. ·.- !.~: . · .; · .. ;: ·:. - .: ·:;·: '.. . · ..... :. 

In the Matt.er ~or the ·seizure on ,_,· .:.r .. ~) ',t ·:;.,;i .<: :· ·' ·.: ·· Case ;Noo 739s· 
Me.rch· 11, 1949 of a· quantity of.,._ ... · ;"· ... ·: ·. 
alcoholic beverages and ··var_i._ous·: · : ). 
articles of. furniture and· fixtures 
Clt 27 Avenue c' in the ·Borough "of r 
Freehold, County of: Monni"outh and. 
State of New JersGyo ) 

. . . 

'! : :.. .. ... :·i ,·· ~ 
·· · ·· ON HEhRING·. 

::·G_ONCLUSIONS "AND· ORDER·· 

-_r.:-: 

Th;m;.s ~ F: .-sh~h;i·i j - E;q~, -·At~.;r~e;. for M~s o wi11_ie· v~illiams o: •. 

Abe Steinberg," appea:r.ing fo~' lreeh_old Furniture E'x-ch
1
ange o .. 

Harry Castelbaum, E_sq ... :; appearing· ·for I)i vis::L~on ! of' ,_Alcohq;J.ic" 
.-Beverage'"·co·ntrol ·o .. · - ' 

BY 'THE DIRECTOR~ . 

•':·1 

This matter -comes before me _pursuant t6 the provisions of ~itle 
33, Chapter 1 of the Revised'.Statutes, to determine whether a 
quantity of alcoholic bt.;verages and various artic.1(:;s. ·of furniture and. 
fixtures, itemized 'in a· schedule attached hereto, seized on March ·11~ 
1949 at 27 Avenue C, Freehold, N.ew je_r$eyj constitute unlawful prop-
erty and should be forfeited o - · .. · · · , 

It appears th&t Mrs-" Will.ie·: ~-lilliarns ~:onducteci ·a' sl:lall restaurant 
.on the £irst £loor o~ the building -~t the above addr~sso On March.3, 
1949 ari ABC a·gent, -~nve.stigatt_.ng: a. compl2~int. ·that. Mrs" Williams was 
carrying'. ori s.peakeas.y activities .. there., -,eri.t t;;_red . the : place and pur-
chased food and t-~o. bottles of beer from he,r o _. ' · · · 

On March 11th. this a,gent returned with a .. _c_Qrnpanion and purchased 
from Ivirso Willia·m.s bottle.$ o.f beer and, drinks .. of whiskey for himself 
and ·.his ·companio·n .. o : O~he~: ABC. ageDts .who :had remained outside then 
entered the reststira.nt ·and disclosed their ide.ntity_o . According to 
these agents, Mrso ·11villiams admttted that -she<had .sold alcoholic 
beverages to. the f_irst .. ag-ent.o . . · · 

Mrs., Wi.lliams did not hold any license ·:.a.~tqorizing her to sell or 
serve alcoho~ic beverages and the premisB~ w$re _not- licensed for the 
sale of alcoholic beverages o Mrs c Wiliiams .wa·s arrested on c.harge of 
violating the liquor laws~ · · 

The_ agents found four quart bottl~~ an~ 6ne 12-~unce bottle of 
be~r in a cooler in the kitchen~ a gallon:;jug of port wine, a gallon 
jug of sherry wine and a pint bottle ·qf wh.is.key in a :_closet in one of 
the rooms~· and e pint bottle of wine els.ewhere· on the· premisesc The 
agents seized these elcoholic beverages togeth.e~ with the fixturesll 
furnishings and equ::lpment _in. the: re9t$ur~nt" · · · · · 

hccordirig. ·to o'ne .,6'r- the:_ agents, .\h~· :a~ked .:Ni:r,s" .livllliams if she had 
not ·learned: a·>les·sori from· a .. _:previoµs. .. ~~'p.id -at the place and she said, 
~rwel~, I have to do something for a living o I can~ t do anything 
elsej" The record~ of_thi~ DiVisicin~disclos~ that On.N6vember 13, 
1943 'ABC ".agents arrested .Mrs c Williams for selling alcoholic bever­
ages withotit a·'iicetise··at the same addre~s ~nd that-she pleaded non 
vul t .on. June :25, 1945 and was: fined ~~100 ~ 00 o - --

The circumstances in the case emply justify the conclusion that 
the seized a1c-oholic beverages :·were int.ended fo'r unlawful sale and 
hence are illicit:., .. Ro 8 i) . 33 ~·l-1 ( i) 0 Such'. alcoholic beverages and Gll 
personal property seized 'ther_ewith. in· the restaurant cohstitute · 
unlawful proper·ty arid are subject ·to forfeitureo . RcS .. 33 ~l~l(y) :i 

R S 33 °1 ··2 .d R 0 33°1 -~6 \, 0 0 . 0 - an 0 ·w c . . . 0 - 0 0 . 
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When the matter came on for hearing pursuant to ·Ro So 3) ~ 1:-66 '·. 
counsel entered a·n appearance for Mrs o Willie Willia.ms and sought· 
return'.-~f the property seized a -- }i,.be Steinberg, who, with his brother 
J0ck: Steinberg; d·o bu·sin~ess as· the ·Freehold Furniture Exchange~_ also 
appeared and sought returri··'of· ... an Adniiral refrigerator.-

At the conclusion oi the '.t·est1mony .hY..tl1e ·ABC agents concerning· 
what occurred et· Mrs ,J VJilliams 9 :resteurent oh March 3i"'d and March 
11th as .a.bove ··outlined:1· c·ounsel fo'i· Mrs o '\ivilliams· st'at'ed that fn 
view of the fact that th~re ~aB ~n indictment· pendin~again~t he~ he 
did .not intend to have: ·her· testify in her. own be_halr;~· ...... 

·-Nev~rth~less, c6Jh~el ~rged that it w~s·~stabli$h~~ th~t . . 
lfiI's·o · vJilliams actu~)_l·y ._op.erate9, 8 restaurant·, ·,~rid: )~-E?-:Pr_esented th:at 
she needs the· furnishings· and equipment to con:tinu~ .-'such busi.ne;s·G~: 
that many of the items were not specifically useQ. ~-f9.i" any unla.wf-ql . 
purpos~ and that despite her past record clemency should·te·extend~d 
to he~ in order·th~t she ~hould ·be abl~·to earn a legitimate liv~li-
hoodQ · . 

The contention that only· such prope~ty· as· was actually used or 
intended.for u~~ in the ~nlawful sale of alcoholic beverages can · 
legally be forfeited has been .. c.an·s~stently r.e.jected, and' is ··not in 
accord with the lawa See Seizur~ da~~ Nao 7263,· Bulletiri ·e12, Item 2o 

Thus, all of the seized property is subj.ect to forfeitureo Only 
a person who has innocently violated the law. may be relieved from 
forfeitureo R~So 33~1-66(e) affords me the limited authority to 
return property subject to .£orfeiture to' a. person who has established 
to my satisfaction that he ~cted;in good faith and unknowingly vio-
lated the lawo · 

In vie-w of :Mrs o Williarrts 9· arr'.est iin :1943' and conviction in 1945 
for selling alcoholic beverage~·~nlawfully,~it is obvious that she 
knew that it was unlawful ·to· operate a :speakeasy and hence she can­
not be considered as having ~6ted in good faith or unknowingly 
violated the lavJ- in the present' 'ir1stance.; Consequently, for the 
reasons above expressed;i Mrs o Williams cannot obtain r·eturn of any 
part of the seized propertyo: 

Abe Steinberg presented a conditio~al:sales contract dated 
November 26, 1948 coveri~g an Admiral refrigerate~ sold to Willie 
Williamso The purchase price was:$400oOO'and the balance due is 
~r3 26 o 4EL 

' . 

Abe Steinberg testified: ·that he has. knm·m Mrs o Williams for 
a.bout three years, when she became his customer for tanks of house­
hold gas and purchased a gas range a ·rn 1946 j when purchasing the 
refrigerator, he obtained· a written staterhent from her in which she 
asserted that she own~d he~ own ~ome and op~rated a boarding houseo 
He swears that he did not know that l'virs o ·williarns had been previously 
arrested for violating the· liquor ·1a0s or had any other criminal 
record a · 

l\/Ir 0 Steinberg says that he has lived in Fre'ehold for 36 years 
and it is possible that he should have known- of Mrs a Williamsw 
recordo However, it is understandable that a person who sells house­
hold furniture may perhaps consider it impertinent to pry into his 
customers 1 personal affairso 
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Under ~he circwastances, I shall. give Mro Steinberg .. the bene.fit 
of the dou~t and accept hi~ statement that he did· not- know:or hay~. 
any reason to suspect that :Mrs o Williams was engaged in spep.keasy · 
activities at her homeo Accordingly, I shall recognize his·· claim· of 
$326048 against the refrigeratoro RoS • .33 :1-66 (f). o · .- ·-. 

I am sa.tisfied·that the amount of the lien·claim and the cost 
of seizure and· storage exceed what· can be r.eali·zed at a public sale 
of.the refrigeratoro Hence, it will be .r~turned to the claimants 

·Upon payment of the COStS of. se.izure and stor_age_o 

Accordingly, it ·is.DETERMINED and ORDERED that if on 6r before 
the 13th day of June, 1949 Abe Steinberg and Jack S~einberg, partners 
trading as ·the Fre~hold Furniture Exch~nge; pay the costs ~f its 
seizure and storagej the Admiral refrigerator will be returned to 
them; and it is further . . . _ · . 

DETERM.INED and ORDERED that the balance of· tbe -seized property, 
more fully· described in Schedule v-.Avv attached hereto, constitutes 
unlawful property and the same be and hereby is forfeited in accord­
ance with the provisions of Ro So· 33:1-66, and that it be retained 
for the us.e .-of hos:eit.~ls and state,, .county and muni.cipal institutions, 
or destroyed in whole -or in part a~ the direction of the State 
Director of 'J-1.lc.oholic "Bever-age Co"ntrol o 

Dated: June 2, 19490.-

_ERWIN Be, HOCK 
· Directoro 

SCHEDULE 1"Aa 

3 --bottles.of wine 
1 - bottle.qf whisk~y 

· 5 - bottles of beer 
_ .3 - cases of soda 
- · 1 - K~lamazoo fiarige and: hot water boiler 

1 c~binet-with dishes 
1 wick er st.and 
1 - RCA Radio Serial #B32467 

.1 ·wall cabinet 
21·- chairs 
6 tables 
1 stool 
2 - oil heaters 
1 - mirror 
1 ·couch 

· 1 settee 
1 - rocker 

. 1 - Admiral Refrigerator 
.... 1 - gas stove 
1 - cabinet 
1 - P~psi-Cola· Cooler 

Miscellaneous articles 
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. 5'c. COURT· DECISIONS .., SCHIFANO. Vo: HOCK~:~ ORDER OF '.FORFEITURE REVERSED~ 

. /' 

.. . . · ... :· :·. ·:,: ~ .: { ... :. ~:UPERIOR COURT,~~;. NE;J JE~·sBY . 
·~ r AP.FELLATE. ·D·I:VI··sION .... '. J •• • • 

. '"< _r .:· : • ,·. >. ·: .. ~- A""·162-48· S~ptember .. Term;· 1'94EL 
I• 1 ,· (,• • • • '. ) • :· 

.· .. ,. . '; 

·SAM SCHIFANO;; · . ' ;" ' .· ) . ~ .. L . 

. 'itppeiiahtr ' :.) 
~~s-. ~. 

.:,', 

:.· ;· ,; . 

, .. ERWI~ :Bo · HOGK, ·s·t9-te :_ C9rornt9_si'oner" :) ·. . .. · 
· of. The Department of~:. Alc_oholi c · .. ·. . .. 
"Bever.age- 'Control· of' the State .of ·.) . 
New·~efsey~ · ··· ·. ·· 

.. ·" j 
Respondento 

., ' ', 

: • • • . • :' ~- l ' ' .. 
..; 

.. ~. -· ......... -
: ,: ~ . . '-

·Argued. April 4, 1949·0· · Decf.ded May 23', 1949 •· 

On Appeal_ from an order of ~_he Commissionero 
I ..... 

Before ~cGe~b~n, Donges and·Cblie • 
. '. .. . . 

. ·,Mre·· Thomas· F •. : Meehan argued -~he cause for appeJ)ant •. 

··Mro Sa.m,uel ·Bo .·H~lfand argued the cause ·for respondent~ .l 

( Th~odore D-o . Parsons,· ·Attorn~~ _General of N€n! -Jerseyo-) ·~:-_'.:, . 

. ··The opinib~ of ·the coutt ~~s deli~ered·by. 

COL~E, .·,Jo· '··.- .. 

~· ' t • • 

.. ·The· g.ppellant :seeks. on .this appeal··to· set .aside· an order of the 
Alcohqlic Beverage··CommiS'si:oner declaring forfeit a White truck arid 
its contentsa .The f·acts· are as foTlows: At about 2~·30· ?•mo ori · 
October 22j ·1948 a Whit~ truck: owned by ·appellant and driven .. :by one 
Palmeri was stopped by the Huds.on Co\lnty police beca.µse. it wwhad· no 
name on the side of it; and the truck looked dilapidated, the truck 
dido.. . It. J_,09k.ed 'k;_incl. ,o.f. .he.avy .. ·: .. The truck · ·looked suspicious ow-. ·The 
officers.- conver-sed with the driver· who t·o1d th.em that he -did !lOt. ·know 
the· _cont.ents. o.f the tr.uck ~ that he was dri virig from New York t.o · 
Paters.on; that the truck ·c-arri·ed 'a "hot vv load· ·of. sugar ;whi cJ?. he was to 
deliver to a.-man by the name of Freddie. ·in "Pater·9·o:n,. where 'Hthey are 
going to ·Cook it up and make alcohol out of it .. n · .. ·Palmeri was arrested 
and takeri with. the·trutk to headquarteri where a search revealed that 
it contained· 110 hundred-pound· bags ~f-~ugaro In the course of his 
interrogation, it came o~t that Palm~ri·had been arrested.~ri New York 
State in connection with the seizure· of ah unregistered stillo 

When the matter· came·on·for h~aring before the co~missidner, the 
evidence upon which the commissioner entered the order forfeiting the 
seized property was as outlined aboveo 

The .procedure was had by virtue of the p~ovisions of RoS• 33:1-l(y) 
and Ro So JJ:l-66(d) and authorizes the seizure, forfeiture and dispo­
sition of wt~ny *** substance *** intended for use in the manufacture 
of alcoholic beveragesv1 and any •~vehicle ,:,,:<:::< used ,:,,:,,:, with intend to 
use the same in the manufacture *** of illicit beverages~" The pro­
cedure is of a civil and not of a. crimine:.l nature, and the burden of 
proof therefore is upon the state to establish its case by a prepon­
derance of the evidence, &nd they are not held to proof beyond a 
reasonable doubto The essential element in order to warrant the entry 
of th.e order under review is a finding that the sugar and the vehicle 
were intended for use in the manufacture of illicit alcoholic bever­
ages o The commi~sion based its case upon the existence of a still in 



.. 'I 
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Paterson .. o~~·~~·t.~d .. by a·' mEfn····hamed· .. Fr!eddie.,-:! t·o ·which tlw .... seized articles. 
were dest,in.ed: to. ·g9 o· ,C:r:edi bi~ proof of this" esse'iitiai; ·element· ml,l~t 
be found· 'in ,th~e st.a.t emeht s:> of the driver, , Palmeri :J for there is no 
other evidence .. in. the· re;cor.ci on this point, excepting only the nega­
tive testimony of two inVe·'strg·ators of the Alcoholic Beverage Commis­
sion that they kriew of no illegal still in Paterson nor of anyone by 
the name of Freddie operating such a stillo The driver, w~eri·inter­
rogated by ·the Hudson County police and late~ by the agerits bf ~he: 
Alcoholic Beverage Commission, gave· conflicting and irreconcilable 
versions in explanation of his presence on the ro9d-at the time of 
his arrest" The respondent rec9gniz.~d thi.~ .. for in· tQe brief. fileQ. in· 
this case it is said~ ?vThe driver· gives __ var.-ying 8.nd .confli.o.:}:,ing __ , . 
versions of the business he is then en:g·a··ged i:P ... arid hi_·s: de_st.inpttoti.o 
He first denies any knowledge of .the contents· of" ·the ·truck~ .. fi\e ... s·ays 
he is bound for Patersono Later he.changes his intended de~~inrit~on 
to New Yorko He then relates that he ·is trsI1-sportir1g. a stolen load of 
sugaro He finally admits that fie ··is carting the sugar· t·o a still · 
where VIFreddie't'i intends. to use 'it in the unlawful manufacture· d.f ·alco-
holic beverages o .• ·• , · · · · , . . 

~ • I ·~ J ' • ·;, - ,. • I ,. • -

iiSe_veral hours later, after- opportunity for· r'e.flectionj ·he gives 
a weird and unbelievable tale of· .. po'rrow:L.ng the trl).c~· from· a Sarn · 
Schifan·o for:·· the purpose of carting an unknown cargo for· two:, men whom 
he has met· in the:: street ~·3.'nd whose name·s· he does not know.a·,.·: As the · 
story unfolds' .. at great.er' length, it becomes more.'1ncre'dible and weird 
and is intertwi.n~.d with ·a:· girl~ . som.e drinks and D. _crap~:· ga.me ~ n 

The .case presents ·tbe artomalous··sit4ation._of the.~ntry by-the 
·commissioner of an order·, the· justification for ·which lS de.pendent 
upon a belief in the cr~dibilit~-of a--s~ngl~.·witness 9 ?nd"irt:the ·brief 
filed in support of the commissioner~ s ruling~ the· :stor:y· or: that wit­
ness is characterized as varying, conflicting$ weird &hd unbeliev~bleo. 

· We· ar:e in i'.;3.,C:co.rd with that _characterization of the witness$- ·P·alnierr 9 sj 
.. st:ory and :.we are .of the ·opinicm t_hat this evidenc_e _cto·es 'riot meet the 

burden. of ·~.stc-tblishin'g ·by -~ preponderaD;.ce of the -·evidenc.e·j>.the es sen­
.. ~ti al ··r·~quis;L te that'. the t!"'.UCk nnd the···sugar were int.ended ... for· us·e in . 

the manufactur~;of~alcoholic beverage~a · · · · · · 
' .~ . . . . . 

. ;. · - . ~ou~·:·.attent.ion. has. b.ee~· drawn to the case~·: of: ·Patrick,'v.o= ·.Driscoll, 
.! -13'2 w:~·JoLo 478 (Sup:o· ,Cto···.194$) c:.nd.·Commonwcalth VoOn·e 19Jfr·F-ord · 

Truck,:. ;7 Atl- ,,' 2d o 53 i ··_csuper e ·ct~· ·P:a.o. 193 9) o .. We. 'point out that in. · · 
- c&:'Ch<.o:~~. of th.e_se ca:~es .. ·the_ exist:8ncf3, of an .illicit· ·still,· at or in 

.clo's:e ::ipr.ox,iri1i ty ·t.o ·the .:r>oint .. where. ·tpe. articles were seized·;, wa-s : 
"either ·C\dm'it.ted .or· pr_o1fedo It is.t".tho a~bsence o_f- that fact ··that · 
prompts. µs,·.in ,the insto~1t cas·e·~ :_t .. o .r.even?,e· the finding:: bel:o'w.11·:,under· .. _ 
Rule,3:$1-lJo Th~ dispqs~tion.of:the .. c~se .on ·the:gr6und that··th~· .· · 
evid.enc-e ·did .. not sustain the cqnirriis.sioner ~ s .. finding. that. ·the. goods 
were constit':lt~d .uri~awful pr1

1·~pr:~r.ty makes u.pn~_c·_e~sar.t .. a .·discuss:io"n of 
the other points r:-aised by ·a.ppellant o·· . :.· .. ; .... ; - • ....... . 

~ ' • • • • ' • ·- • • : { • • • • •• I. 

·1r .. :: · . · 
.The or.dc:.r .. up.der __ ~ppea-1 is· reversed'. ;.and. {3et:}rni .. d.e o 

- ... . : ) .. _-.. ... - . ! ! .• i" ' • ,; 

~ . . 

..• J ..• ..•. 
~ . \ ·• . ... ,• 

- - - -· - .. 
. '.:. t;. •.:· ·: 

'..: ·:· ···\ ~ . . 

' : .. · .. · . ~ . ·.. . ~ . . 

:·: :_:·.;. 
' ~ . . 

,l I 

;., 
: :...:. . .. : >: • ~- .:.: . : { ; ~. ,.,· . ~ . ; l •.••• 

: ~· 

·'d. 
: . : l ~ .. . " ~ ' i .' 

; ·''t' . ~ ' ... : .. ' .... r•· •• 

. . • 
' . . . 

., ,,r . ,, .· .. 
. . . . . . . ~ ' . . 

. ~ : . · . 
. :.·, 

~ ., ' . : . . .. 
: ·.--· ... 



BULLETIN 845 PAGE lJo 

60 STATE REGULATIONS NOo 17 - RULE 3 GOVERNING TRANSPORTATION 
CONSTRUED - iNTERPRETATION HEREIN APPLICABLE TO STATE BEVERAGE 
DISTRIBUTOR LICENSEES ONLYo 

TO b.LL STATE BEVERAGE DISTRIBUTOR LICENSEES~ 

In view of the nature and purpose of the state beverage distribu­
tor li.cense, which traditionally was designed to permit· the operation 
of a wwbeer routeH, it has been determined that thE; requirement of . 
Rule 3 of StatB Regulations Noo 17 (requiring bona fide ihvoices or· 
manifests to accompany deliveries of alcoholic beverages to consumers) 
will be satisfied, s6 far as state beverage distributor licensees are 
concerned, if there is car~ied (with respect to·alcoho~ic beverages 
-then being delivered to regular customers .who desfre . periodic de"liv-. 
eries on standing orders). a route card bearing the. name, address and 
standing order of the customer and heving space thereon. in.which may 
be entered at the time of de~ivery (1) the date of ,delivery, (2) the 
quantity delivered~ (J) size.of container delivered, (4) brand.deliv­
ered,. -and (5) price charge·q.o ·Such ·route card _may make proviE!ion for 
additional entries a.s, for examp1.e, p~yment made·, · bala.nc·e du.e, credit 
allow~d, etc~, as the licensee may de~ireo Sample ·form'6f r9ute 
car~ 1t'Jhi·ch. will meet. these requirements is s.et forth helowo 

; In addition to route cards. afor_esaidj there must Q~ c.arried in the 
vehi-cle while delivering to con-sumers .a loading list· setting forth 

1 
the total quantity ·of alcoholic. beverages loaded for del.ivery, .indi­
cating as to each brand loaded-the total quantity of each ·size of 
cort~ainero · · 

It is t6 be borne· i~ mind· that ih~ r6ute cards abov~-.~~scribe~ 
~ill b~ accepted as arid.for bona fi~~ irivoices and ~~ri{fest~ r~quired 
by Rule· 3 ·.·of State Regula.tions· No o 17 only in so far as they relate 
to bu~tbmers with standing· brders6· As to m~rchandise deli~e~ed to 
.cu?to __ mers on special· order:; such merchandise must · .. be accozjlpa0ied by a 
sepftrate bona fide invotce or manifest stating the name of.the pur-
c_h?ser and the kind an.ct .. quantity of -merchanc;:lise .being -delivered ·to 
such special order purcha~er o. ·. ".. ·,,; . . ' 

-Ped_<?-ling:; bartering· ·'or oth~r ·sale ·0r alcoholic'. bev-erag-~s from .a · 
vehi¢_le ·in ·"vi'olation of Rule 3· of State Regulatio·ns No? 17, ~nd the _ 
house-to-house solicitation of th~ ·.purchase o_f alcoholic beverages in 
vio~ation of Rul~ 3 6f~·$tate Regul~tio~s Nao 20 are prohibited as. 
heretofore o. . · ·, ' 

Dated~ April 11, 19490 
. . 

.ERWIN, Bo HOCK 
. Director o ... 

Route Noo 
XYZ BEVERAGE COo 

123 Mair:i St"' . 
Anytown, · No Jo 

Muni cip9lity · 
$tanding Order 
(Space for ~~~~~~~----~--~~·~--~----~----~~----~~~ 

optional 
information) 

DELIVERIES 
Date Quantity\ slze :Brand 

l· t . 
i 

! 

I Price 
l . l 
i ; 

I i' 
l 
' I , 

l 
I 

(Sp~ce for dptional· 
information) 
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7o APPELLATg DECISiONS ~ ~EINHARDT Vo CLIFTON~ 

JEROME REINHARDT, trading as 
ALLWOOD CONFECTIONERY STORE, ... '. .... ·- · 

. . ! 
_Appella.nt j.\ 

! ..:.vs- ) . .... _ ... ON. APPEAL, 

MUNICIPAL COUNCIL OF THE. CITY ) 
. CONCLUSIONS .AND ORDER -

OF. CLIFTON~ 

Respof1;deh~·~' ._ ._ )._ 

io~i~ Jo-R~z~n: .~S~o: it~~;n;y-f~~~Appel~anta 
John.Ga Dluhy, Esqo, .Attorti~y for .Respondent a 

BY THE.DIRECTOR~ 

This ~s .. a.rt appeal· from the revocation of appellant~ ~(.'plenary 
retail distribution ·lice·nse o The licen.se issued· for premi'Se_s at . 
118 Market S.treet; Clifton, was r.evoked by ~·espondent after. :p_ppellant, 
in disciplinary proceedings institut~d.by respondent, had:plead~d _ 
guilty- to a charge of violating Rule 9 ·of State Regulations No o 20 o 

.The· te;stihiorty h~.reip sh.ows .that on. March 10, 1949 ,·_ two -ABC .agents 
foun_d ten package's, each c'ont.aining "three contraceptives.? in the bot-
tom draw~r of ~ shb~c~se on a~bella~t 9 s pre~iseso:· · · 

Appell~nt testified that he has held th~ license in· question since 
September 1946, q,nd that he had no knowledge. th:_at the c.on.tracepti'ves 
were_ on the li«.::ensed premises o Iii.s f~th~·r ,··who was in .charge of t_he 
premises on March lQ, 1949, test~fied th~t he knew th~y w~re there ·but 
that they had beeh left ·ther·e by_ :tp.e for*1er· licensee D • In yiew of the 
abov~ facts and the pl~a·of guiltjy, ther~ is no doubt that appellant 
was guilty a.s cparged o i .. · · 

·-The questi6n to b~· de~i~ed·h~rein is,wheth~~:the· penalty imposed 
is excessiveo Appellant has no prior record, and.there is no evidence 
that contraG~pti ves were sold 9_r distributed on the licensed premises o 
I disli~e t6.modetate.ariy'penalty imposed by·-a~y. issuing authority and 
will do so only in.' those Co.ses where it. clearly. appears' .that the pen­
al~y is e*-c·e.ssiveo A .suspension of t.he.·license_.for tw~nty days would 
appear to ·b~ a~ple for.a fir~t offense.of thi~ kindo Conklin Vo· 

Bridgewater, Bulletin $09, Item 7o 

The revocation imposed. by respondent was to become ~ife~tive on 
May 10_, 1949~· On._May 4, 1949, I ehte.red an order staying re-spondentvs 
order of-tevocation pending determination of the appealo . This order 
was entered after the app·e·al · h~rein had .been heardo · I shall vacate 
said· order and enter an ord.er. herein modifying the revocation to a 
suspension of the license for twenty dayso 

. ' 
................ ,,,.. 

.. Ac·cordingly;· it .. is~ on ·this Ji .. d" a.a·y- of Ji.me·~ 1949, 
............ 

... ··~ ...... ,.ci'im.ERED that th~ revocation of Plenary Retail Distri butioh License 
.D.~J7 ... be .and--the .... same is-· ·modified··· .. -to a -suspenston----·of said license ·for 
a period of twenty days; and it is further · -

• '• • ••" "' • " ~ ~I .. • 

~·:·"' . . .. · .. ·'· . .. . . " .. - .. --~· ,. ~ -· 

O~D,~REP .. :t.~~~ _t_h~ __ on:l.e.;r _dat_e.d. *~fay 4, .. J,949 .. is .. :vacated, effe-c~ive. at 
9:00 aomo·Jun~ 11, 1949, and Licehse D-37, now held bj appellant, 
Jerome -Reinhardt·; -trading· "as Allwo·od Cqnfect .. ionery $'.t.d;re .11- . ..for ... premises 

- 118 Market·" Street, "Cli"ftoti',· 'be· and t'he saine>is ··her:.epy-.~µsper1d .. ~d .for . 
twenty (20). days, commencing at 9:~0q a·~"m~·'.June 11, 1949.11 ?rtd .. ~:. · 
terminating at midnight June 30'. 19'49'~"'" .... ·----. .. . 

EmHN Bo HOCK 
Directoro 
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8 o CLUB LICENSES. - INDI-AN:. ... LAKE COMMUNITY CLUB, .. TNGo ~,·OBJECTIONS 
CONSIDERED. -·''APPLICATION. GRAWrED:c .. 

;~ the Matter of. the· Application : : ) · : :; : ... : .. '.' .; ' .. 
. ,. 

IND,IAN LAKE. COMMUNITY ~LUB·,. IN Co_)' 

for· a Club License .f.or .-p~emises" ···· ·} .. :· .. 
located on the Easi Shore-Road, 

- CONCLUSIONS, __ 

Indian Lake, Denville, N.~. Jo · · : ) 
: . . . . ' . . . . 

-· ... - - - - - • - - - - CQlt - - - -- ......... --··~ ..... 

David Young.9 Jrd, Esq~,• 'Attorney for App,licant o 
John G~ossman, ·Esqo, Attorney for Objectorso 

BY THE DIREC~OR: ~ 

This app1icat'ion for·;a· ·club license ·was mqde ·t;o; ·t.h'e Commiss{orie.r -
(now ·Director) ·of Alcohol'i_c. Beverage ,Control'· he cause· two of the To':Vn~ 
shi'p Cammi tteemen are m·embers of the_ :applicant organizat.ion.o .. Ro So .. · 
33 ~l-200 The· record 1ndicat~s that the ch1b in ·quest.ion -has: 435 
memberso 

• I,. 

Applicant produced_a copy of the resolution of the Township 
Committee of the. Township of Denville., stating that_ the Committee did 
not oppose the granting of the-licens~o ':All other s~atutory pre­
requisites have. been complied witho 

The premises sought to be licensed are located in a one-story 
frame building which is about 100 feet long by 30 feet wideo The 
buildirig is located on the east short of Indian Lake and is a club 
house which is owned by the applicant o The building consist_s of a 
room us·ed for dancing, a room wherein soft drinks, ice cream and 
sandwiches are served, and two· small living roomso There is also a 
large sitting and lounge room where ·no food or drinks are permitted 
to be.servede At the nbrth end of the building there is a glass­
enclosed porc·h and a small storeroom, which rooms are intended to be 
used for the service and storage, respecti~ely, of alcoholic bever­
ageso 

At the hearing several obj~ctors appeared to o~pose the granting 
of the licensee 

The objections voiced by the witnesses were (1) that there .is no_ 
need for another license in the community, and ( 2-) that the premises 
in question are used for religious purposes -- thus constituting a 
church within the meaning of Ro So 33~1-760 · 

As to (l)~ "This objection would carry great weight if the 
application was for a consumption or. distribution licensee. The object 
of a club license, however, is not to supply the needs of the neigh-

·borhoodo The holder of such a license cannot lawfully.serve the 
public o The stated objection carries no weight so far as a. club 
license is concernedo Ir.ish American Vo Kearny, Bulletin 293, Item -
llo" (Re Branch 13, American Federation.of Hosiery Workers, Bulletin 
523, Item 5 o) I so conclude ·in the instant case o 

As t6 (2): The testimony- adduced herein represented that Sunday 
School is regular,ly held in the bu,ilding, on Sund2.y mornings, under 
the supervision of a Superintendento - There are no denominational 
requirements in conn~ction with attendance at those classes~ There is 
evidence, further, that occasionally, on Sunday evening~, persons 
gather at the ·club house fo~ religious purposese The club 9 s President 

· testified that at Sunday evening services no ordained Minister of the 
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Gospel i-s i'n ··attend-ance ... but," :r'Dther ,_.-:th?t ~· short: ·$Crn~on is de.livered 
by designated persons and then folksongs -and· hyP1;ns· '.ar-.e_.. sungo 

.. ·' . 

Within the meaning and. intendment .. cf our Alcohplic B.ever8.ge Lav-J 
(Ro s., 33 ~1-76) a v1chur.chH is a recogn:Ci .. ed edifice ··devoted' pernianent+.y 
to the worship of Godo (Bulletin 5 9 Item 3 o) Hence j being a religi• " 
ous bodv is not of i-tself sufficierit.to invoke·the benefit· of .the 
stc:tute :, (See The Qua1i.!.Y_Hduse Vvine and Liguor-t_)nc_."_·v" Ne~.· ·· ., 
Brunswick, BuJ.letin 249, Item--z;::-J I find ·that th_e· ·premi·ses. in .quc;;s-·.- .. 
tion do not cons_titute a Hchurchi'l vvithin ·the· meaning snd pr<)tecti.on.·Qf 
R., So 33~1-76" (Cf" Mannin~ Trenton,. Bulletin 247, ·Item 1 o) Thus, 
the se~ond objection is found to be _'"witho_ut ·m8'rit o 

·The club J:12s, since: 1939, recei.vcd numerous speciaJ~ perm:Lts fr.om 
the State Commissioner to permit the sa1e of 2.lcoholic beverages on 
the club premises" There havo been no cornplaj_nts made j 2.ccOrding to 
·th~~- testimony$. r@le.ti ve to. 'the /me:~~ner in which the club acti vi ti es 
were conduct ed. at the tin1es \~hen .. al.coholi c beverages .. were· sold i There 
is riothirig· tc;> indicate that the appl~cant.7 If-granted a club licenS'e,:.· 
will conduct the business i~prop~rly 00.·th~ li~ensed premisesa 

On the evidence presented herein; no reason appears why the 
applicant should. not .. be graptf:d a club· licen$e o 

Accordingly, I-. shall_ issue the lice_ris·e _, 

Dated: June 7, 1949~ : ·1· •,_ •· 

·" 

: ,, 
'J'_. 

j • 

. .. 

. ·,· . ·~ 
... ·. 
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