‘ STLIE OF NEWw JERSEY
DEPARTMENT OF LLCOHOLIC BEVERAGE CONTHOL
744 Brosd Street, Newark, N. J.

BULLETIN 233. MAKCH 7, 198,

1. G mBhING - DOOR PRIZES ~ THE DISTRIBUTION OF DOOR PHIZES BY #BE4NS
OF 4 DH&WING 15 4 LOTTERY AND THEREFORE PRHOHIBITED.

March 1, 19&8

e, B.: LQ KOhn,
Newark, N. J.

My decr ur. Kohn:

Door prizes, I understand, are distributed by means of a
drawing, each custouwer upon his arrivel being given o ticket bear-
ing o number, the lucky number receiving & prize.

The scheme is a lottery. It is, therefore, prohibited.
It would be in violation of Regulations No. 20, Rule 6, for you to
conduct such drawings on your premlsea and cause for the suSpcn31on
or revocntion of your license.

It makes no difference whether the prize is licuor or
othcr merchandise or that the tickets cre given away free. Re A & P,
Bulletin 172, Item 9. o

Herewith Re Reilly, Bulletin 196, Item 11, and Re Boyce,
Bulletin 169, Item 2, which will show you what happens to licen-
sees who permit lotteries to be conducted on their premises. If
you value your license, don't do it.

Very truly yours,
D, FREDERICK BURNETT,
Cominlissioner.

2., DISCIPLINARY PFOCLLDINGb - CLIP JOINTS - OUTRIGHT HKEVOCATION
INDICLTED »Niy EFFECTED,

March 1, 1958

Williem &. Miller, Esq.,
City Manager,
© Clifton, N. J.

Dear NMr. Miller:

I have staff report of the proceedlngq before the Munici-
pal Council of Clifton ageinst Charles Lonza and Charles Riccobono,
t/n Chgppy's Velvet Club, charged with (a) having permitted the
service of alcoholic bcve ages to hostesses and entertalners at
tables and ot the bar, at the expense of patrons in violation of
Sections 4 cznd 5 of your local regul‘tlono relative to licensed
premises and (b) having permitted the conduct of = lottery on a
ilcensed premises 1n violatlon of State Rule.

I note the licensees pleaded guilty to these charges and
that the license was immediately revoied.

‘ My =attention has been cclled to a newspaper article rela-
tive to this case which qguotes your municipal attorney, Mr. Dluby,
replying to a plee for leniency by counsel for the licensee, as fol-

lows: ‘LJJ@MWU@@LMWW

\/
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"The place was nothing but =~ clip joint, the «ind
of « place where you zre taken over for everything
youtve got. They plead guilty to three of our
charges. Their license shoulc be revoxed. The
liguor business can't stand this type of traffic.m

Mr. Dluhy is just right when he says the liguor traific
cannot stand this type of a retail establishment. As I suid to
the Council before, 1t is no pleasure for my men to be running down
Gisveputeble and predatory females that infest o few of our li-
censed premises. Practices such as uncovered in this place must
be wiped out entirely. The sins of & few misguilded licensees must
not be allowed to deprive the others of the right to worx out the
problem of liguor control.

By the action taken by your Council, respect for law and
order 1s vindicated, . \
: Coraially yours,
D. FREDERICK BURNETT,
Commissioner,

-
N

PEIZES - THE AWARDING OF £ PRIZE TO THE COUPLE DaNCING THE BEST
IS NOT PLOAIBITED - HEREIN OF BALLKOOM CaLISTHENICS,

PRIZES -~ DOOER PLIZES ARE LOTITERIES «4ND fIENCE FORBIDDEN.
ily dear Commissioner:

Chapter 4456, Laws of 1933, Section 46, empowers the Com=-
missioner to maxe general rules snd regulations, among other
things, concerning "unfair competition." I am desirous of learning
wnether the following is considered unfoilr competition, whether
there is a ruling governing the situation. If so, I would appre-
cliate & copy of the ruling and penalty imposed. The holder of s
Plenary Retail Consumption License desires to give a prize valued
at between one and two dollars to the best dancing couple visiting
his establishment,. on certain nights of the week. May he in lieu
of a dance prize give a door prize valued at fifty cents to one
dollar to one or two guests visiting his establishment on certain
evenings?

Respectfully yours,
George G. Tartar.

March £, 1358
George G. Tartar, Esq.,
Camden, N. J.

My dear Mr. Tartar:

here 1is nothing in the law or the State regulations

which would prevent the holder of a plenary retall consumption li-
cense from awarding a prize for dancing to the best couple. The
prohibition against giving prizes does not apply where the induce-
ment is not the sale of alcoholic beverages for off-premises con-
sumption. Cf. Re Brown, Bulletin 24, Item 1.

If you want to give a prize for sikill in the Suzi-¢, the
Big Apple, or the higher Hog-Callings, you umay.

But you may not give away door prizes. They are lotteries
and hence forbidden on licensed premises. See Re Kohn, Bulletin
25&, Iten 1,

Very truly yours,
D. FREDERIC{ BURNETIT,
Commissioner.
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4, ENFORCEVENT DIVISION ACTIVITY REPORT FOR FEBRUARY 1 to 28, 19358, INCL.

To: D. Frederick Burnett, Commissioner

ARBESTS: -
Total number of persons - - - - - - - - 52
Licensees -~ © Non-Licensees - 46
SEIZURES:
Stills - total number seized - - - - - - 15
Capacity 1 to 50 gal. - - 9
Capacity B0 gal. and over - 6
Motor Vehicles - - total number seized - -~ 5
Trucks - 1 Passenger Cars - 4
Alcohol
Beverage alcohol - - - - 461 gallons
. Mash -~ total number of gallons - 4,750
Alcoholic Beverages
Beer, Ale, etc.- - - - - 13 gallons
Wine - - - - - = - - 76 "

Whiskeys and other hard liquors - 48 gallons

RETATL INSPECTIONS:

Licensed premises inspected - - - - - - - 1855
T1licit (bootleg) liquor- - - - 5
Gambling violations - - - - - 58
Sign violations- - - - - -~ - 88
Unqualified employees- - - - -~ 100
Qther violations - - - - - = 57
Total violations found - - - - 308

Total number of bottles gauged 11,301

|
!
t

STATE LICENSEES:

Plant control inspections completed - 115
License applications investigated - - 22
COMPLAINTS :
Investigated and closed - - - - -~ 257
Investigated, pending completion - - 92
— -LABORATORY :
- Number of samples submitted - - - - 97
Number of analyses made - - - - - 93
Number of poison liquor cases - - - 0
Number of cases of denaturants - - - 3
Acetone cases - 1
Isopropyl " - 2
Number of cases of alcohol, water and
artificial coloring- - - - - D

Number of cases of moonshine (home-made .
finished product of illicit still) -13

Respectfully submitted,

E. W. Garrett,
Deputy Commissioner.
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5. MWUNICIPiL ORDIN:#ZWCES - LIMITATION OF LICENSES IN PARTICULaM
SECTIONS OF MUNICIPALLITY - PRINCIPLES APPLICABLL.

Dear Commissioner:

We have before us the question of limiting plenary re~
tail distribution licenses and 1t appears to be the consensus of
opinion among the members of the Municipnl Council that some such
limitation should be made, in order to properly regulate the retall
sales of alconolic beverages for consumption off the licensed prem~
ises.

To set up a numerical limitation is simple but it will

not provide the proper solution for Clifton due to our large area
and widely separated business districts. I was wondering if you
ndd any regulations of other municipalities or if you would be kind
enough to give me your thoughts on how we could accomplish a limi-
tation and still provide for plenary retail distribution establish-
ments in the various business sections 1f and when spplications are
nace .

As an illustration, we feel that there are enough
plenary retail aistribution esteblishments along Hain Avenue in
the center of the city,but we further feel that should we limit the
plenary retail distribution licenses to the present number outstand-
ing, or less than the present number ocutstanding, we would be
depriving the people of the Delawanna section of the city, 5.17
miles away, of the accommodations of plenary retall distribution
cstabllshments in that section. The same would apply to the busi-
ness districts in other outlying sections of the city. The only
lines dividing the city into parts are the ward lines and the
district lines &nd I was wondering if it was possible to set up a
limit for each ward or each district. In that way, we could pre-
vent unfair competition with the evil of price cutting, substitutes,
etc., and still not take away from the people in the outlying sec-
tions tihne accommodations to which they are entitled, should. anyone
desire to open such an establishment in those sections and give the
people those accommodations,

Yours very truly,
William A. Miller,
City Manager.

William A. Miller, ﬂerh 2, 1258
City Menager, i '
Clifton, N. J,

My decr Mr. Miller:

There 1s, of course, no cuestion of the Councilis power
to limit the number of licenses for the City as a whole (R.S.33:1-40,
Control Act, Sec. &7) by fixing the quota elther at the number
presently outstandiag or at a greater or lesser amount. For form
of such ordinance, sce Re gSahl, Bulletin 198, Item 11.

ind while there is no express power in the statute to

zone municipalities finally ond ‘ispo%itivelv in respect to liguor
license¢s, nevertheless, where such zones have becn established and
were not arbitrary but were actually based on public convenlence and
necessity, then such zones have been honored as establishing a

asonable local policy. See Walsh v. Fgg Harbor Township, Bulletin
199, Ttem 5; Re Smith, Bulletin 168, I[tem 5; Merritt v. Tabernacle,
Bulletin 156, Iten 5, walsh v, Fgg n°rbor Township, Bulletin 146,
Item 7; Re H«nn, Bulletin 18&, Item 6; Re Scull, Bulletin 1R5&, Itcm
5; Re Wilson, Bulletin 69, Item 6; Brighton Hotel v, Loder, Bulletin
41, Item 6.
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G..

Ward lines or election d1str1cts, however; bear no rela-
tion to alcoholic beverage control. Re Wilson and Re Brighton -
Hotel, supra. Hence, no quota should be fixed based on such divi-

sions. My suggestion is that the areas be designated by the par-
ticuler streets which form their boundaries.

Declslons as to whether or not the quotas fixed for the

'dlfferent sections of the City or the geographical distribution is

reasonable must, of course, be reserved until the limitation coumes
before me officially on appeaL, when all interested parties can be
heard and decision rendered on the merits. It will be considered
at that time in the llght of the pr1n01ples expressad in the above
mentlonea rulings. _

_ I shall be glad té go over any ordinance that you may
prepare, prior to its formal introduction, to offer whatever com-
ments or suggestions &appear necessary.

Very truly yours,
D, FREDERICK BURNETT,
Commissioner. .

APPELLATE DECISIONS - LYSAGHT wv. DENVILLE.~

CHARLES . LYSAGHT, )
’ " Appellant, ' ) L
~Vs— ON APPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSIONS
TOWNSHIP OF DENVILLE, )
Respondent

e e e ey me e e = e e e et e e e

Arthur ﬂ. Karl, Eso., Attorney for Appellant.
Frederick C. Henn, Esq., Attorney for Respondent.

John H. Grossman, Esc., Attorney for Objectors.

Charles Tyne, Esq., Attorney for John F. Hogan (Commltteeman)
BY THE.COMMISSIONER:

This appeal is from the denial of a plenary retail con-
sumption license for premises located in the Lysaght Building, Town-
ship of Denville..

. A previous application for the same kind of license at
the same premises by the same applicant was denied a year ago and
the denial was sustained on appeal on the ground that there was
nothing in the record to impeach the good faith of the Township
Committee in reacning their decision that there were a sufficient
number of licenses already issued. Nor was there any error found in
their determination to that effect. Iysaght v. Denviile, Bulletin
163, Item 13. '

The present application was denied as the result of a
tie vote of 2-2 by the Townshlp Committee, a boara normally composea
of 5 members but reduced, by a vacancy, to 4. .

Aopell nt contends that one of the Committeemen who
voted against his appllCatlon was polltlcaTlJ 1n3p11ed that his vote
should be invalidated and the remaining vote, £-1 in favor of the
application, be taken as the true vote; that the present denial
should therefore be reversed and a license directed to issue.
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It is clear from the transcript that influences were
exerted as well for as against appellant!s application: As I
said in Spanler V. Qenv1lle, Bulletin 200, Item ld

NIt is unfortunate when ligquor licenses are granted or
Wlthheld by Dolltlcal chicanery." :

Both Committeemen who voted favorably for appellant in
the present case were members of the board which denied his pre- .
vious applica tlon, one such Committeeman voting for the denial
on that occasion. This Committeeman, although accounting for
his change of vote, nevertheless testified, in effect, that the
public demand is more than satisfied by the existing iiqguor places.
Furthermore, there is indication that this Committeeman, prior
to the present application, was in favor of an ordinance defin-
itively limiting the number of consumption licenses in the muni-
cipality to the then and still outstanding number of ten.

One of the two Committeemen who votea agao 1nst the pres-
ent application, the one being subjected to attacxk was not a
member of the previous board. The other Committeeman, however,
presently Chairman and also Chairman of the past boasrd, voted
agalnst both of appellantts applications because (as appears from
his testlmony} the Township at large and the vicinity 1n particu-
lar are, in his belief, amply serviced.

The net result is that were the accusation against the
Committeeman under attack taken to be true, nevertheless two of
the three remaining Committeemen adhere to a belief normally
warranting a denial of license - namely, that ample ligquor places
are outstanding to meet the public demand

At the oral argument I indicated that the major problem
confronting me on this appeal was not the truth of appellantts
charge but rather the question whether or not public necessity or
convenience dbmunded the gre anting of the application.

After corefully rcreu014g the whole record, I find the
burden of proof on this point is not sustained ané consequently
it is unnecesspry ‘to determine the truth of appellantts charge,

‘ It appears that there are 10 consumptlon and £ distribu-
tlon establishments in Denville to service -2 normnl populﬁtlon of
3500 and a summer population vaguely estimated at 10,000 to
20,000, Appellant!s premiscs are located in a bu51ness ‘section.
One hundred feet from these premises there is = "package!" store,
of which appellant is the licensee. Within approximately 300 feet
on either side of the premises, there is a consumption establish-
ment. The remaining 8 conoumption establishments in the Township
are IOCath at distences varying from some 600 feet to approxi-
mately 13 miles from appeannt's pxoposed tuvern.

Appellant contends, however, that his application cannot
V'lldly be denied on the ground of sufficiency of liquor establish~
ments in the area because he plans to operate a type of business
different from those now being conducted; that his .business will
be a popular-priced tavern and restaurant to which businessmen may
resort. This same contention was urged but decided adversely on
+the occasion . of appellunt's previous appllcrtlon. Lysaght v,
Denv1lle, supra, o

The action of respondent is, therefore, affirmed.

. ; D. FREDERICX BURNETT,
Dated: March 2, 1938, . . Commissioner,
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7.  APPELLATE DECTISIONS - JANDOLI v. ORANGE.
LOUIS JANDOLI, )
Appellant, ON APPEAL
~vS- CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC )
BEVEAGE CONTROL OF THE CITY |

OF ORANGE,
‘ Respondent )

James A. Pulmlerl, Esg., Attorney for Appellant.
Louls J. Goldberg, Esq., Attorney for Respondent.

BY THE COM#4ISSIONEK:

Appellant, the holder of a consumption license at
20 South Centre Street, Orange, appeals from a suspension of said
license for sixty days.

Respondent, after a hearing duly held, imposed this
punishment after finding licensee guilty on three charges which
may be summarized as follows:

(1) You did suffer or permit the storing or caching of
lottery or number slips on your licensed premises
and did possess or had custody of said lottery or
number slips;

(2) You did suffer or permit on your licensed premises
the practlce commonly knovn as book-meking and stake-
holding for the purpose of gambling;

(8) You did engage in or allow, permit or suffer pool-
seLllng and book-meking on or about your licensed
premises.

Charges (1) and (8) are alleged to be violations of
Section 10 of an ordinance of the -City of Orange entitled "in
Ordinence to Regulate the Sale and Distribution of Alconolic Bever-
ages and Fixing a Penalty for Violation of the Provisions Thereof",
which ordinance is now in effect. Section 10 providess:

"o licensee, his servant, agent or employee shall suffer.
or permit any form of gambling whatscever on the 1li-
censed premises, nor shall any licensee, his servant,
agent or employee suffer or permit the storing or caching
of any gambling device, lottery or number slip or slips
in and about the licensed premises, and no licensee,
his servant, agent or employee shall have possession of,
ownership or custody of any gambling device, lottery or
number Sllp or slips."

4

_ Charge (3) is alleged to be a violation of Rule 7 of the
Statg Rules Concerning Conduct of Licensees and Use of Licensed
Premises, which Rule provides:

"No licensee shall engage in or allow, permit or suffer
any pool-selling, book-making or any playing for money
at faro, roulette, rouge et nolr or any unlawful game
or gambling of any kind, or any device or cpparatus
designed for any such purpose, on or about the licensed
premises."
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The case was submitted upon the transcript of the hear-
ing held before the Municipal Board of Alcoholic Beverage Control.

On the day in question, September 29, 19567, a number
of police officers of the City of Orange entered the licensed
premises, which consist of a barroom in front and a rear room con-
taining tables and chairs and a shuffle-board. Of ficer Brennan
was the first to enter and was followed shortly thereafter by
Captain Burns and other police officers. Officer Brennan testi-
fied that, when he entered, Jandoli was a few paces in front of .
the bar and motioned to someone in the rear room; that he (Brennan)
immediately went to the rear room where he found James Chatta
seated alone at one of the tables. At that time Chatta was tear-
ing up certain slips of paper. The other officers came into the
rear room shortly thereafter. They seized these slips (which
represented bets on horses running that day), and $47.20 then in
Chatta's possession. They also seized from Chatta’s table an
Armstrong racing sheet and another paper indicating the winners of
the first and second races. Later the officers found two lottery
slips in Jandolifs overcoat which was hanging in some part of the
licensed premises. Apparently there is no direct connection
between these lottery slips and Chattal's activities on the 1li-
censed premises. Jandoli admitted ownership of the two lottery
slips, but denied that he had any knowledge that there was any
book-making being conducted on his premises by Chatta or anyone
else. He likewise testified that he was behind the bar at the
time Officer Brennan entered; that he did not signal to Chatta and
that it would be impossible for him to so signal because of a par-
tition which separated the barroom from the rear room. While
Jandoll denied all knowledge of the evidence seized in the rear
room, he admitted that he knew that Chatta "was in trouble before
for this same thing." He also admitted that Chatta visited his
premises &§ a customer sometimes as often as twice or three times
a week.

As to the first charge: Appellant contends that his
admitted possession of the two lottery slips found in his over-
coat pocket is not sufficient to warrant a finding of guilt as to
the first charge. He bases his contention upon the ruling made
in Re Goldberg, Bulletin 163, Item 6, wherein it was held that
mere possession of a lottery slip by a licensee is not a violation
of Rule 6 of State Rules Concerning Conduct of Licensees, That

- rule provides that no licensee shall allow any lottery to be con-
ducted or any lottery ticket to be sold or offered on or about
the licensed premises. Hence that ruling properly declared that,
while possession may be a link in a chain of proof of sale, it
was not in itself, according to the language of the rule, an of-
fense. That ruling, however, is out of point in the present case
for this first charge is not based on State Rule 6 aforesaid but
upon Section 10 of the City ordinance which expressly provides that
"no licensee *%% shall have possession *#¢ or custody of any *it¥
lottery or number slip or slips."™ The language is clear. The
finding of guilt on the first charge is supported by the evidence.

. As to the second charge: In order to maintain this
charge under Section 10 of the Orange Ordinance which prohibits
Many form of gambling whatsoever on the licensed premisesm, it
would have to appear that the licensee suffered or permitted book-
making to be done on his premises. There 1s no evidence in the
record, however, to show that any gambling was being done or that
book was being made. Chattals possession of the betting slips and
racing sheets shows aptitude, willingness and disposition to con-
duct gambling but that is as far as it goes. The apparatus for
gambling was there but the gamblers were absent. Appellant cannot
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be adjudged guilty of suffering or permitting something to be done
when there is no proof that the act itself was done.

As to the third charge: This charge as above noted 1is

. based on State Rule 7, hereinbefore cquoted. The exact charge 1s
"that on September <9 1937, you dild engage in or allow, permit or
suffer pool selling ana bookmaking on or about your licensed prenm-
ises contrary to and in violation of Rule 7", etc. As the charge
is thus stated, there is nothing in the testimony to support it.
In substence, it is the same as the second charge except that one
is based on a local ordinance and the other on a State regulation.
What was said in respect to the second charge, therefore, applies
equally here. There is no proof that either pool selling or book-
meking was actually going on or being done on the licensed prem-
ises, let alone that the licensce was permitting it.

If the charge against Jandolli had been that he had al-
lowed, permitted or suffered upon the licensed premises devices
designed for the purpose of pool selling and bookmaking contrary to
and in violation of Rule 7, etec,, then there would be plenty in
the testimony to show that Jandoli knew what Chatta wazs doing;
that he knew that Chatta had been up for this same kind of thing
before; that he knew that Chatta possessed the  betting slips and
the racing sheets which, certalnly, are devices designed for the
purpose of pool selling and bookmaKing, So, too, I could readily
find that Jandoli did signal to Chatta as Officer Brennan testified.
Of course, it would be impossible to signal if he were behind the
bar but the Officer testified distinctly that he was standing in
front of the bar. But all of this leads nowhere because, in the
instant case, Jandoli is not charged with permitting the presence
of such pool selling or bookmaking devices upon the licensed prem-
ises: The charge made against him was confined to a single part of
Rule 7 of which there was no proof of violation. The charge did
not include the other part of the rule which, as the proof turned
out, would have been applicable. No conviction may be broader than
the charge with which a defendant is confronted. There being no
evidence to support the charge which was actually made against him
in respect to State Rule 7, it follows that, as in the case of the
second charge, he must be acqultted on this count.

Since the finding of guilt on the first charge has been
sustained, the action of respondent in suspending the license was
proper. The only guestion that remains 1s one of penalty. This
was the first offense of this liceasce. The penalty imposed 1is
disproportionate to the offense proven. The same course will be
taken as in Trezza v. Orange, Bulletin 229, Item 7.

The action of respondent in suspending the license is
affirmed. The period of suspension is hereby reduced to fifteen
- days.

D, FREDERICK BURNEIT,
Commissioner.,

Dated: March 3,‘1958.
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8. DISCIPLINARY PROCEEDINGS - SALES ON SUNDAY - WOMEN LICENSEES
MUST OBEY THE LAW TOO.
March &, 1928
H. E. Colzitt, Clers,
Township of Southampton,
Vincentown, N, J.

Dear Mr, Colgitt:

I have staff report and your certifications of the pro-
ceedings before the Township Committee of Bouthampton against:

1. Mrs. Mary Di Paolo, t/a Red Lion Inn

2. Ada Bell, t/a Mickey Mouse Inn

&. Lilly day Lowden, t/a Pine Acres Lodge,

all charged with (2) having sold alcoholic beverages on Sunday in
violation of referendum and (b) having permitted the licensed prem-
ises to remain open on Sunday in violation of local regulation.

I note these licensees pleaded guilty to the charges and
that each license was suspended for a period of five days.

Such punishment was certainly in order. The people of
Southampton, by their vote, have decreed that there shall be no
Sunday sales of alcoholic beverages within the boundaries of their
municipality. Hence, it is not for any licensee to put herself
above the will of the citizens of the municipality which granted
the very privilege which was so flagrantly abused by these licen-
sees. :

Your Committee has served notice that such tactics by
Southampton licensees will not be tolerated. My sincere apprecia-
tion is extended for the fine backstopping in the interest of
proper law enforcement,

Very truly yours,

D. FREDERICK BURNETT,
Commissioner.

9. RULES GOVERNING DECANTING OF WINE - REGULATIONS NO. 25 PERMIT
DECANTING SOLELY FOR ON-PREMISES SERVICE AND NOT FOk OFF-PREJISES
SELLING -~ LABELS DISAPPROVED.

March &, 1938
Otto Saldarini, Esqg.,
Union City, U, J.

Dezy Sir:

The gummed labels you enclosed do not comply with
Rule 2 of Regulations No. 25 (Rules Governing Decanting of Wine)
because they contain no space for setting forth the type of wine,
the date of recelpt of the tax paid barrel, etc., or the signature.
The label must contain all the information required by said Rule 2.
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As to your second question: Regulations No. 25 were
intended to permit the drawing of wine from a larger to a smaller
container solely for on-premises service as distinguished from
off-premises sale. While Rule 1 of said Regulations allows the
wine to be transferred to "a decanter, bottle or other container®,
it wes not intended to permit the attachment of tne usual type of
lithographed labels to the bottle into which the wine has been
transferred. Any other construction would make it impossible to
discover violations of R. S. Sec. 33:1-78 (Section 78 of the Con-
trol Act) which remains in LUll force and which prohlblts any
person, except a person holding a brewery, distillery, winery or
rectifier's license, from bottling alcohollc beverages for sale or
"resale,

There i1s enclosed copy of Bulletln 224, Item 3, which
sets forth the Rules Governing DeCQntlng of W1nu (now Regulatlons
No. 25), and the reasons why sald Rules were pronulgated

Very truly yours,

D. FREDERICK BURNETT,
Commissioner.

10, APPELLATE DECISIONS - DZIEMAN v. PATERSON

JOHN DZIEMAN, | )
Appellant, ON APPEAL
-VsS— CONCLUSIONS
BOARD OF ALDERMEN OF THE )
CITY OF PATERSON, )

Réspondent
Louis C. Friedman, Esq., Attorney for Appellant.

Salvatore D. Viviano, Esqg., by George Dimond, Esqg.,
Attorney for Respondent.

BY THE COMMISSIONER:

This appeal is from an order entered by respondent suspend-
ing appellant!s plenary retall consumption license for three weeks
because of forbidden Sunday sales. Appellant contends, first,
entrapment; secondly, that the penalty is excessive.

By resolution adopted June 28, 1985, tne City of Pater-
son, in which appellant’s tavern is located, forbids the sale of
alcoholic beverages on licensed premilses between the hours of
3 A, M. and 1 P, M. on Sundays.

At 9:45 4. M., Sunday, October 24, 1937, Investigators
Miszovsky and Cox went to appellant?s tavezn to investigate com-
plaints that illegal Sunday sales were being made, They observed
two men enter an adjoining alley, knock on a rear door of &ppel-
lantt's premises, and gain entry into the tavern. The investigators
followed the same procedure and gained admittance. Inside, they
observed the aforesaid two men seated at a table drinking beer.
The investigators went to the bar, where appellant's bartender
asked for their order. Investigator Miskovsky cellea for and was
sold a bottle of Wilson whiskey and also purchased and was served
a round of drinks (whiskey) for himself and IHV@StlgutOT CoX.
Durlng this time another man entered the premises through the rear
door, purchased a bottle of beer and left.
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The reports of the investigators were referred to re-
spondent; disciplinary proceedings were instituted; appellant was
duly adjudged guilty of msking the aforesaid sales to Investiga-
tors Miskovsky =and Cox, and his license suspended as aforesaid.

- The above facts contain no suggestion of entrapment.
Cf. Zimmerman v. Bernards, Bulletin 228, Itewm 10. When those facts
were disclosed by Miskovsky, who was the only witness called by
appellant at the present hearing, appellant's attorney declared
that "in fairness" he withdrew the contention of entrapuent and
reiied solely upon his contention that the penalty was excessive.

The measure or extent of penalty to be imposed in a
disciplinary proceeding against a municipal licensee rests within
the sound discretion of the issuing authority. As I said in
Eckert v. Paterson, Bulletin 114, Item 13:

"OQrdinariiy, the punishment to be meted out to a guilty
licensee 1s to be determined by the local issuing au-
thorities.”

I have on infrequent occasion reduced an excessive pen-

alty. ©See Irezza v, Orange, Bulletin 229, Item 7; Jandoli v.
Orcnge, Bulletin 283, Item 7. The abuse of discretion, however,
mast be palpable. As I said in Robinson v. Newark, Bulletin 54,
Item 2. ' ’

"....the comnissioner has the power on appeal to set

aside or modify a penalty imposed by a local issuing

authority. ©Such power, however, will be sparingly

exercised ana only with the greatest caution."

It is true that, with reference to forbidden Sunday sales,
I have on frecuent occasion suggested a five-day suspension of
license as the minimum penalty for a first violation. Re Linden,
Bulletin 175, Item 23 Re Middlesex, Bulletin 180, Item 9;
Re Tyndhurst, Bulletin 197, Item 1d; Re Manville, Bulletin 198,
Item 9; Re Loci, Bulletin 222, Item 13; cf. Re South Amboy, Bulletin
219, Item 1l1l; Re Jersey City, Bulletin 22, Item 5. But that sug-
gestion was only a minimum. It did not preclude a local issuing
authority from imposing a greater penalty within the limits of .
sound discretion. Cf. Re ilanslapan, Bulletin 142, Ttem 9 (ten days
applauded); Re Burlington, Bulletin 151, Item ¢ (outright revocation
- for second offender merits emulation); Re Gloucester, Bulletin 197,
Item 15 (thirty days? suspension for selling on Sunday shows de-
termination to enforce the law in a manner to command respect);
Re Gloucester, Bulletin 211, Item 1& (thirty days' suspension for
Sunday sale¢ 1s a penalty which brings home in no uncertain manner
‘that rules and regulations were made to be obeyed); Re.Pemberton
Township, Bulletin £17, Item 9 (twenty days! suspension for sales
after hours teaches chezters that the law was made to be obeyed).
The penalty inflicted in the instant case, so far from being ex-
cessive, is reasonably conservative.

The action of respondent 1s affirmed.

D. FREDERICK BUERNETIT,
Coummissioner,

Dated: iarch 4, 1938.
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11. LICENSEES - EMPLOYEES - PAYMENT OF WAGES IN LIQUOL.

Gentlemen:

In closing out a bar one of my clients has on hand.
a stock of liguor. He has no money with which to pay his
help and is desirous of paying them off by giving them his
stock of liguor. ' ‘

: re there any regulutlons of the commission that
preclude 30t10n of this type.

Yours very truly,
McDonough & McDonough .
By A. V. McDonough

Mal”Cl’l '4th, 1968,6 ’

McDonough & McDonough, Esqs.,
Plalnfleld, N. J.

Gentlemenr , : . Att: Andrew V. McDonough, Fsg.

Replying to yours of the Znd, a retailer may sell
or give away alcoholic beverages only to consumers. Hence,
the plan would be objectionable 1f the employees were to
resell the liduor., Unless they could, it wouldn't be much
to xeep house on-or to pay rent. To be sure, tiney might
forget their debtor a while, but I doubt if theyi!d forgive
the debt., It would be better for all concerned if the employer
sold his stock on hand #nd paid his help whatever he could in
cash.

Aside from this, however, R.S. 34:11-4 provides for
payment of wages in lawful money; R.S. 34:11-17 provides that
it shall be unlawful for any person or corporation to pay
thelr employees in ‘store goods or merchandise and R.S. $4:11-19
prov1ues that v1olatlon of the Sectlon Just mentioned constitutes
a misdemeanor

Very truly yoursy

D. FREDERICK gUERNETT
Commissioner

12, LICENSEES - HOURE OF SALE ~ CHANGE IN nEGULATIONS MAY sE MADE AT
ANY TIME AND wITHOUT WAITIWG FOR A NEW LICENSE YEAR TO BEGIN -
HEREIN OF THE POLICY OF EXEHCISE OF THE POJER.

My dear Commissioner:

The January term of Grand Jury in Morris County, after A
reviewing the testimony of dead and injured occasioned by drinker-.
drivers gave it as their consensus of opinion "that the lateness
of the closing hours for the sale of alcoholic beverages increases

the danger of accidents upon the roads, and thati earlier closing
hours be provided and enforced.” The Grand Jury transmitied
thelr opinion t> the Oovernlng officials of every municipality
in the. Couﬂt;yo
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Will you please advise me if it is legally possible
for the Mayor and Council of any borough to change the closing
hours of those places who have been licensed to serve alcohol
beverages, particularly where such places have been operating
for several years under the uniform closing nours during that
time, and where such places have paild their license fee with the
implied or definite understanding thet they would be permitted
to continue closing at a prescribed hour,

If it is permissible to change the closing hours with-
out walting until the new license term comes around, would you
be so kind as to prepare, and forward to me as soon as possible;
the form of a motion that may be used by a Mayor and Council who
would be willing to change such closing hours in conformity
with the Grand Jury request.

May I state in closing that I am not & teetotaler but
believe the public is fed up with the increasing number of dead
and maimed cdue to those who drink To excess and drive autos.

Sincerely yours,

Win. A. Closter

March &, 1938.

Hon. Vm. A. Closter,
Macdison, N. J.

My dear Judge Closter:

I have yours of February 25th and am gratified by
the forward-looking action tagen by the Morris Grand Jury.

© 1s wholly within the power of every municipality
to cihiange tneir respective closing hours without waiting
for a new license year to roll around. The regulations now in
force represent what the governing body believed to be in the
best interest of the public at large. If experience huzs shown
the contrary, the regulations may be amended at any time for the
right to change is founded on the same power which vested the
right to enact in the first place. pe Lamson, Bulletin 118,
Item 6. The existing regulations neither constitute a contract
with present licensees, nor a continuing representation on which
they have a right to rely, because the regulation was not
enacted for their benefit but solely as an expression of the
public policy then declared. Re Joseph, Bulletin 46, Item 6.
The license certificate itself sets forth that 1t 1s issued
subject to the provisions of all rules and regulations then
or thereafter in effect. Re Leonard, ‘Bulletin 25, Iteun 14.

The power therefore exists.

In its exercise, effort should be made to gttain
cooperative action by neighboring communities. Uanlesg closing
hours are substantially uniform, all that will result; as a
vractical matter, is to drive patronage away from the local
trade into some adjoining municipality of more liberal bent.
The automoblle is no respecter of municipal boundary or even
county lines. VWhy not, then, an informal convention of the
municipsl officials of adjacent municipalities in endeavor to
agree on a comuon closing hour?
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N

The woralng of the revised regulation shnould follaow
the same form now in force in each different wunicipality, the
only difference being the changing of the specified hours.

Of course, if the present regulation was estaplished by
ordinance, as distinguished from resolution, any amendment
must likewise be by ordinance,

Thanks for your continued and valued cooperation.
Cordially yours,

D, FREDERICK BURNETT
Commigsioner

LICENSEES - BMPLOYEES - HNON-RESIDENT PHARMACIST -~ HdEREIN A
CLARIFICATION OF TdE ﬁLpr‘“bL REQUIHEMENT .

Dear 8ir:

Accorcing to the rules and regulations no person is
pecnitted to wors in & liguor store unless they have been a
resident of Jersey City for five years.

e have just engaged a new pharmecist wno 1s registered
by the New Jersey State moard of Pnu rmacy Lut pefore we definite-
ly nire hiwm we would lixke to xnow i 1t is permissible to do so,
as this man is & resident of New York State. Of course his job
is merely filiing prescriptions and waiting on customers at the
Drug Counter.

Trusting you will give this your personal attentvion,
we are

Respectfulliy yours,

Sinder's, Inc.

Sindert's, Inc., March 6, 1958,
Jersey City, H. J.

Gentlemen:
You seem 10 have the importance of residence in Jersey
City somewhat exaggerated. It is not true that no one way work
S

in & liquor store unicsw he has been a resident of that city for
five years. Wwhile suci & reculrement, no coubt, would heve 1ts
points, and certainly pe educational, it hes not, at present

1

writing, been made a part of the law.

Hence, 1f the pharmacist whom you conueﬁplate émPIOVing
is an American citizen anda of full age, ne mly be employed by
you hOthLﬂSugnﬁlﬂ that he 1s a resldent of New Yors State, and
he may sell pac: caged liquor as well as £ill pregscriptions and
serve yourl customers at the drug counter, providing only that
he apply for and receive the statutory ooec1ai Periit from the
State Commissioner which allows such employment by udCﬂ a non-
resicent,

Enclosed are application forms for such permit Eﬂl?h
ghould be executed in duplicate. Upon receint thereof, 1t will
be given ilmmediate attention.

Very truly yours,

D. FREDERICK BURNETT
Commissioner
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DISCIPLINAAY PHOCEEDINGS - SALES AFTEI CLOSING HOURS - SUSPENDED
SEATEACE. '
March 5, 1358.
Walter Beisch, Sccretary,
mUﬂlClpﬁi Bocr¢ of Alcohelic Beversge Control,
North Hergen, N.J.

I neve staf” report and your certification of the »nioceed-
ings ageinst the e Robin Grill, Inc., charged with having sold
alcoholic beverages after 2:00 A.M. in violation of your local

regulation,

T note the licensee pleaded guilty to the charge -né that
sentence qu suspended.

My invescigators report "that in announcing the suspended
sentence, Chalrwman Marcy issued « statement to the effect that a
new 13guluu10n is now in force in Horthn Bergen wilch fixes the

adline for sales of alcoholic boverages at 5:00 A.M. instead
£:00 A.M. as heretofore; further, thnt he warnea thls licensec

.
to otey strictly the new cloging hour regulation.

Belileving fthat, perhaps, this licensee ang 21l HHorth
Bergen licensees were lulled into a false scense of security by
thne paselve attitude of your Board as to violations of the old
2:00 A. M. closing hour regulatiomn, I an inclined to let the
matter rest in 1ts present pOQWLlOH until such time as it can be
csccrtained 18 strict comnliance will ve demanded by your Hoard of

its new regulation.

There should certainly 9Ye no rceason for wernings in the
future,

Very truly yours,

D. menflur pUnduTY
Lomulsuloner

LIMITED @ INERY LICESSEES ~ MAY INMPORT NATURALLY FERMENTHD 0T NOT
FOLIFIED v INES — 30T #AY NOT SELL SUCH IuPOHTATIONS UNLES: SAME
ALE BOTILED OR KupQTTLED BY THE LICENSEE 50 25 T0 CONSTITUTE IT

L5 PrOuUCT., ™

. March 5, 1l9o8.
H.8. Dorf & Co.,Inc,,
Newark, N. J.

Gentlomeir:

In reply to your letter of February 17th, there Ls
nothing 1in the State law or the rules and regulations of this
Department which woulc prohibit the holder of & limited winery
license from meortlng any naturally fermented wines or frult
Julces from IOfLigﬂ cothTngu 0. course, such licensee could not
hendle fortifiec wines

The imported nsuumalWV fermented wines or frult juices
.0ulG have to o vottled or rebotitled by the Licensce so as to
conuultutc it "his product"; otnerwisc, said wines could bHe sold

only pursucnt to a wholesalerts license

Theve are onclosed copies of ﬁ§“NQLQJ?OS, Bulletin 129,

Ttem 4 anc ke Tomascllo, Bulletin £1L, Item 8, which refir to the
privilegos grantec to the holders of limited winery licenses.

Very truly yours,

- . p AR, -

O . 7
. \4 / [3{ q- /‘ / V//L Ltad.
e O;ﬂ;.;lS sloner
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