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NOTICE OF APPEAL. 

New Jersey Supreme Court 
ESSEX COUNTY. 

H. G. VOGEL Co., a corporation 
of the State of New York, au-
thorized to do business in the 
State of New Jersey, 

Plaintiff, 
vs. 

THE 295 HALSEY STREET Co., a 
corporation of New Jersey, 

Defendant. 

Action 
at Law. 

Notice 
of Appeal. 

To H. G. Vogel Co., and Maurice Bernstein, Esq., 
attorney of plaintiff, 129 Market street, Pater-
son, N. J. 

Srns: 
PLEASE TAKE NoTrcE, that The 295 Halsey 

Street Co., a corporation of New Jersey, the de-
fendant in the above-entitled case, appeals to 
the New Jersey Court of Errors and Appeals, 

10 

20 

the Court of last resort of all causes in New 3 0 
Jersey from the whole and each and every part 
of the judgment entered in this cause in the New 
Jersey Supreme Court, March 12, 1931. 

Yours, etc., 

JACOB L. NEWMAN, 
Attorney for and of Counsel with Appellant. 

Dated: March 17, 1931. 

40 
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GROUNDS OF APPEAL. 

New Jersey Court of Errors and Appeals 

H. G. VOGEL & Co., a corpora-
10 tion, Action 

at Law. 

20 

Plaintiff-Respondent, 

vs. 

295 HALSEY STREET CORP., 
Defendant-Appellant. 

On Appeal. 
Grounds 
of Appeal. 

To Maurice Bernstein, Esq., attorney for the 
plaintiff-respondent: 

Sm: 
TAKE NOTICE, That the following are the 

grounds of appeal specified by 295 Halsey Street 
Corporation, the appellant in the above-entitled 
cause: 

1. That the Trial Court denied the appellant's 
motion that the respondent elect upon which of 
the two causes of action alleged in the complaint 
it expected to proceed, because the causes of ac-
tion alleged in the complaint were inconsistent, 

30 and the appellant was entitled to be apprised 
upon which ground the respondent intended to 
proceed in order to properly cross examine the 
witnesses of the respondent and present its de-
fense thereto. 

40 

2. The Trial Court erred in admitting over 
appellant's objection testimony as to the cost of 
removing the sprinkler system, since that did 
not constitute a proper element of damages in 
this case. 
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Grounds of Appeal. 

3. That the Trial Court erred in refusing 
appellant's motion for non-suit based upon the 
failure of the respondent to prove as a necessary 
part of its direct case that the sprinkler system 
was removable without material injury to the 
freehold. 

4. That the Trial Court erred in refusing 
appellant's motion for non-suit based upon the 
failure of the respondent to prove as a necessary 
part of its direct case that the sprinkler system 
was removable without material injury to the 
public garage as the institution comprising the 
freehold. 

5. That the Trial Court erred in refusing 
appellant's motion for non-suit based upon the 
failure of the respondent to prove as a necessary 
part of its direct case assuming that the sprinkler 
system was not removable without material in-
jury to the freehold, that the appellant expreRsly 
assented to the reservation of title in the re-
spondent. 

6. That the Trial Court erred in refusing 
appellant's motion for a direction of a verdict 
in its favor at the close of the case because 
the uncontroverted testimony at that stage con-
clusively indicated that the removal of the sprin-
kler system would result in a destruction of the 
public garage, as the institution comprising the 
freehold. 

7. That the Trial Court erred in its charge 
to the jury in stating that the adaptability of 
the premises to other uses ·was an element in 
ascertaining whether the sprinkler system could 
be removed with or without material damage to 
the freehold. 

20 

30 

40 
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Grounds of Appeal. 

8. That the Trial Court erred in including 
in the postea an assessment of damages in the 
amount of Nine Hundred Seventy-five Dollars 
($975.00) in favor of the respondent and against 
the appellant, since no motion was made there-
for by respondent and since the only motion 

10 before the Court was the one made by appellant 
for a direction in its favor. 

20 

30 

Respectfully, 

JACOB L. NEWMAN, 
Attorney for Defendant-Appellant. 

Dated: September 8, 1931. 
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SUMMONS. 

THE STATE OF NEw JERSEY, to the 
Sheriff of the County of Essex: 

(sEAL) GREETING: We command you that 
if H. G. Vogel Company, a corpora-
tion of the State of New York, author-

ized to do business in the· State of New Jersey, 
shall make you secure, you cause to be taken and 
delivered to it, one '' Estey Sprinkler System'' 
with all pipings, hangers, apparatus, accessories 
and sprinkler heads thereunto belonging, which 
The 295 Halsey Street Co., a New Jersey corpo-
ration took and unjustly detains as is said; and 
that you summon the said The 295 Halsey Street 
Co., a New Jersey corporation to answer the 
annexed complaint of H. G. Vogel Company, a 
corporation of the State of New York, authorized 
to do business in the State of New Jersey in an 
action at law in the Supreme Court. And that 
you notify it that unless it files its answer to 
said complaint with the Clerk of the Supreme 
Court, at Trenton, within twenty days after 
service upon it of this writ, and the annexed 
complaint, the plaintiff may proceed in the suit 
and judgment may be entered against it. 

"\iVITNEss, WILLIAM S. GuMMERE, Esq., Chief 
Justice of the Supreme Court, at Trenton, this 
30th day of July, nineteen hundred and twenty-
ni11e. 

FRED. BLOODGOOD, 
Clerk. 

MA URI CE BERNSTEIN' 
Attorney. 

10 
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To Sheriff of Essex County: 

TAKE NoTICE that plaintiff herein waives cus-
tody of goods and chattels mentioned herein be-
fore trial. 

MAURICE BERNSTEIN, 
Attorney for Plaintiff. 
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COMPLAINT. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

H. G. VOGEL COMPANY, a corpo-
ration of the State of New 
York, authorized to do busi-
ness in the State of New 
Jersey, 

Plaintiff, 
vs. 

THE 295 HALSEY STREET Co., a 
New Jersey corporation, 

Defendant. 

Action 
at Law. 

Complaint. 

Plaintiff H. G. Vogel Company, a corporation 
of the State of New York, authorized to transact 
business in the State of New Jersey, alleges: 

FIRST COUNT. 

1. That it is engaged in the manufacturing 
and installing of sprinkler systems, and that its 
principal office is located in the City, County and 
State of New York. 

2. That on the 3rd day of March, 1927, the 
plaintiff herein entered into a certain conditional 
sales agreement with one Equitable Properties 
Corporation, a corporation of the State of New 
Jersey, whereby the said plaintiff in considera-
tion of the sum of $5,000 to be paid by the 
said Equitable Properties Corporation, agreed to 
install a certain '' Estey Sprinkler System'' to-
gether with pipings, hangers, apparatus, acces-

10 

20 

30 

40 
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Complaint. 

sories, and sprinkler heads, upon the premises 
owned by the said Equitable Properties Corpo-
ration, and more particularly designated as No. 
295 Halsey Street, in the City of Newark, County 
of Essex, and State of New Jersey. 

3. That pursuant to said conditional sales 
agreement said pfaintiff proceeded to and did in-
stall upon said premises the said '' Estey Sprin-
kler System" together with pipings, hangers, ap-
paratus, accessories and sprinkler heads, and the 
said Equitable Properties Corporation did pay 
on account of said conditional sales agreement 
the sum of $3,600.00 leaving a balance due the 
said plaintiff the sum of $1,400.00, which still 
remains unpaid. 

4. That said conditional sales agreement ,vas 
duly recorded in the Essex County Register's 
Office, bearing No. 22525. 

5. That said conditional sales agreement pro-
vided amongst other things that the title in and 
to said Estey Sprinkler System together with 
pipings, hangers, apparatus, accessories and 
sprinkler heads, was to remain in the said plain-
tiff until the entire purchase price of $5,000 had 
been fully paid only and at ,vhich time the title 

3 O to said sprinkler system would pass to the said 
Equitable Properties Corporation. 

40 

6. That under and by virtue of said condi-
tional sales agreement it was further provided 
that the said '' Estey Sprinkler System'' together 
with pipings, hangers, apparatus, accessories and 
sprinkler heads so installed upon the said prem-
ises at No. 295 Halsey street, in the City of 
Newark aforesaid, should at all times be consid -
ered as personal property. 
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Complaint. 

7. That plaintiff will produce at the trial of 
this cause the said conditional sales agreement 
hereinbefore mentioned. 

8. That the said premises known as No. 295 
Halsey Street, in the City of Newark aforesaid 
were subsequently conveyed to defendant by deed 
dated the 26th day of January, 1929, and re-
corded in the Essex County Register's Office in 
Book B-79 of Deeds on pages 459-461 inclusive. 

9. That the said defendant purchased said 
premises known as No. 295 Halsey Street, in 
the City of Newark aforesaid with full notice 
and knowledge of the conditional sales agreement 
above referred to, covering the said sprinkler 
system together with apparatus, sprinkler heads, 
accessories, pipings, and hangers, and also with 
full knowledge and notice that there was and 
still is due the said plaintiff the sum of $1,400.00 
under and by virtue of said conditional sales 
agreement. 

10. That said plaintiff was and ever since has 
been lawfully entitled to the immediate posses-
sion of said sprinkler system together with ap-
paratus, sprinkler heads, accessories, pipings and 
hangers, now upon the premises owned by the 
said defendant at No. 295 Halsey Street, in the 
City of Newark aforesaid. 

11. That said defendant wrongfully took said 
sprinkler system together with apparatus, sprin-
lder heads, accessories, pipings and hangers from 
the possession of the said plaintiff, and has 
ever since wrongfully detained and still wrong -
fully detains the same. 

12. That said plaintiff on the 15th day of 
July, 1929, did make ·written demand upon the 

10 

20 

30 

40 
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Complaint. 

said defendant for the return of the said Estey 
Sprinkler System together with pipings, sprin-
kler heads, apparatus and hangers, but the said 
defendant refused and still refuses to return and 
deliver possession of the same to the said plain-
tiff herein. 

Plaintiff demands possession of said '' Estey 
Sprinkler System'' together with accessories, 
pipings, hangers, apparatus and sprinkler heads 
thereunto belonging, and the sum of $5,000 dam-
ages for their detention, and costs of suit. 

SECOND COUNT. 

1. Plaintiff repeats paragraphs one, two, three, 
four, five, six, seven, eight, nine and ten of the 
first count of the complaint, and makes the same 

2 O a part of this count. 
2. That ever since the said 26th day of Janu-

ary, 1929, the said defendant has exercised un-
lawful dominion over said sprinkler system, to-
gether with apparatus, hangers, sprinkler heads, 
accessories, and pipes thereunto belonging, and 
has converted the same to its own use, and to 
the damage of the said plaintiff. 

3. That on the 15th day of July, 1929, the 
3o said plaintiff did make written demand of the 

said defendant for the return of the said '' Estey 
Sprinkler System'' together with all pipings, 
sprinkler heads, apparatus and hangers, there-
unto belonging, but the said defendant refused 
and still refuses to return and deliver up pos-
session of the same · to the said plaintiff, notwith-
standing that the defendant knows that the said 
sprinkler system together with apparatus, hang-
ers, sprinkler heads, accessories and pipes there-
unto belonging are the property of the plaintiff. 

40 
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Complaint. 

4. That the value of the said sprinkler sys-
tem together with all pipings, sprinkler heads, 
apparatus, accessories and hangers so converted 
by the said defendant to its own use is the sum 
of $5,000. 

Plaintiff on the second count herein claims as 
damages the sum of $5,000 together with costs 
of suit. 

MAURICE BERNSTEIN, 
Attorney for Plaintiff, 

129 Market street, Paterson, New Jersey. 

To 295 Halsey St. Co., Incorporated, a New J er-
sey corporation: 

TAKE NOTICE that we herewith require and de-
mand of you to deliver up to me the possession 
of the following: 

"ONE ESTY WET PIPE AUTOMATIC 
SPRINKLER SYSTEM, together with pip-
ing, fittings, hangers, all sprinkler heads, 
accessories and apparatus, no,v on premises 
at No. 295 Halsey Street, Newark, New 
Jersey, 

now in your possession belonging to us. 

Dated: July 15, 1929. 

H. G. VOGEL COMP ANY, 

By MAURICE BERNSTEIN, 
Attorney for H. G. Vogel Company, 

Received 
July 15th, 1926. 

129 Market St., 
Paterson, N. J. 

20 

30 

40 
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ANSWER. 

NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

10 H. G. VOGEL Co., a corporation 
of the State of New York, au-
thorized to do business in the 
State of New Jersey, Action 

at Law. 

20 

30 

40 

Plaintiff, 
vs. 

THE 295 HALSEY STREET Co., a 
New Jersey corporation, 

Defendant. 

Answer. 

The 295 Halsey Street Co., a corporation of 
New Jersey, having its principal office in the 
City of Newark, New Jersey, says that: 

IN ANSWER TO THE FIRST COUNT. 

1. It has no knowledge of the matters set 
forth in paragraphs 1, 2, 3, 4, 5, 6 and 7 of the 
First Count, sufficient to form a belief, but puts 
the plaintiff to its proof. 

2. It admits paragraphs 8 and 12 of the First 
Count. 

3. It denies paragraphs 9, 10 and 11 of the 
First Count. 

FIRST SEPARATE DEFENSE TO FIRST 
COUNT. 

1. The defendant is a bona fide purchaser 
for value of premises known as 295 Halsey 
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Answer. 

street, Newark, New Jersey, without notice of 
the alleged claim of the plaintiff, and the goods 
sued for having been affixed to the said realty so 
as to become a part thereof, the alleged reserva-
tion of title in the plaintiff is void, as against 
this defendant, under the provisions of '' An Act 
Concerning Conditional Sales, and to Make Uni-
form the law relating thereto.'' Pamphlet 
Laws of 1919, Ch. 210. 

IN ANSWER TO SECOND COUNT. 

1. Defendant repeats paragraphs 1, 2 and 
3 of the Answer to the First Count. 

2. It denies paragraphs 2 and 4. 

3. It admits so much of paragraph 3 as al-
leges that a demand was made, and a refusal 
received, and denies the allegations contained in 
the balance of paragraph 3 of the Second Count. 

FIRST SEPARATE DEFENSE TO SECOND 
COUNT. 

1. It repeats the allegations of the First 
Separate Defense to the allegations of the First 
Count of the complaint, as a separate defense to 

10 

20 

the Second Count of the complaint. 3 o 
WHEREFORE, the defendant demands judgment 

clismissing the complaint herein, with costs. 

JACOB L. NEWMAN, 
Attorney of Defendant. 

Dated: August 27, 1929. 

40 
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REPLY. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

10 H. G. VoGEL Co., a corporation 
of the State of New York, au-
thorized to do business in the 
State of New Jersey, Action 

at Law. 

20 

30 

40 

Plaintiff, 
vs. 

THE 295 HALSEY STREET Co., a 
New Jersey corporation, 

Defendant. 

Reply. 

The plaintiff H. G. Vogel Company, a corpora-
tion, by way of Reply to the Answer filed herein 
by said defendant says: 

1. That it denies the allegations contained in 
the first separate defense to the first count. 

2. That it denies the allegations contained in 
the first separate defense to the second count. 

MAURICE BERNSTEIN, 
Attorney for Plaintiff. 



15 

POSTEA. 

NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

H. G. VOGEL Co., a corporation 
of the State of New York, au-
thorized to do business in the 
State of New Jersey, 

Plaintiff, 
vs. 

r_t1 HE 295 HALSEY STREET Co., a 
corporation of New Jersey, 

Defendant. 

Action 
at Law. 

Postea. 

This case was tried before Judge Worrall F. 
Mountain, with a jury at the Essex Circuit, on 
the 26th day of February, 1931. 

It was stipulated and agreed by and between 
the attorneys for the plaintiff and defendant, 
that the Court submit the following question to 
the jury: '' Are the sprinkler system, together 
with sprinkler heads, accessories, pipings and 
hangars severable wholly or in any portion with-
out material injury to the freehold 1'' 

The Court thereupon submitted said question 
to the jury and the jury answered the said ques-
tion: ''Yes, the sprinkler system is severable 
without material damage to the freehold.'' 

Thereupon the Court · entered judgment in 
favor of the plaintiff and against the said defend-
ant herein, for the possession of the '' Estey 
Sprinkler System'' together with accessories, 
p1 pmgs, hangers, apparatus and sprinkler 
heads, thereunto belonging, and in addition 

20 

30 

40 
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Judgment. 

thereto assessed damages in favor of the said 
plaintiff and against the said defendant in the 
amount of nine hundred seventy-five ($975.00) 
dollars. 

WORRALL F. MOUNTAIN, 
Circuit Court Judge. 

Dated March 7, 1931. 

JUDGMENT. 

This case was tried before Judge Worrall F. 
Mountain, with a jury at the Essex Circuit, on 
the 26th day of February, 1931. 

20 It was stipulated and agreed by and between 
the attorneys for the plaintiff and defendant, 
that the Court submit the following question to 
the jury : '' Are the sprinkler system, together 
with sprinkler heads, accessories, pipings and 
hangers severable wholly or in any portion with-
out material injury to the freehold 1'' 

The Court thereupon submitted said question 
to the jury and the jury answered the said ques-
tion: '' Yes, the sprinkler system is severable 

30 without material damage to the freehold.'' 

40 

Thereupon the Court entered judgment in 
favor of the plaintiff and against the said de-
fendant herein, for the possession of the '' Estey 
Sprinkler System'' together with accessories, 
pipings, hangers, apparatus and sprinkler heads, 
thereunto belonging, and in addition thereto as-
sessed damages in favor of the said plaintiff and 
against the said defendant in the amount of nine 
hundred seventy-five ($975.00) dollars. 
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Judgment. 

-Whereupon it is adjudged that the plaintiff 
H. G. Vogel Co., a corporation of the State of 
New York, authorized to do business in the State 
of New Jersey, do recover of the said defendant 
The 295 Halsey Street Co., a corporation of 
New Jersey, the possession of the '' Estey 
Sprinkler System'' together with accessories, 
pipings, hangers, apparatus and sprinkler heads, 

thereunto belonging, together with the 
sum of nine hundred seventy-five dol-

$ 975.00 lars damages and its costs which have 
68.84 been taxed at the sum of sixty-eight 

dollars and eighty-four cents making 
$1,043.84 in the whole the sum of one thousand 

and forty-three dollars and eighty-
four cents. 

Judgment signed and entered March 12, 1931. 

WM. S. GUMMERE, 
C. J. 

10 

20 

30 

40 
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TESTIMONY. 

NEW JERSEY SUPREME COURT. 

ESSEX CIRCUIT. 

February 25, 1931. 

H. G. VOGEL & Co., a corpora-
tion, 

vs. 

295 HALSEY ST. Co., a corpora-
tion. 

Action 
at Law. 

Before Hon. Worrall F. Mountain, J., and a 
20 jury. 

For plaintiff appears Maurice Bernstein. 
For defendant appears Jacob L. Newman (by 

Lionel P. Kristeller). 

( A jury is called and sworn.) 

Mr. Bernstein opens for plaintiff. 
Mr. Kristeller opens for defendant. 

Mr. Kristeller: I ask that counsel for the 
3 O plaintiff elect which count of the two in the 

complaint he expects to proceed on. 
(Argument.) 
The Court: I do not think counsel has to 

elect. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Court: At the time you made the con-

tract was the mortgage you foreclosed on record 1 
40 
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Walter IC a.y, for Plaintiff, direct. 

Mr. Bernstein: Yes, but the conditional sale 
was recorded before the foreclosure within the 
period and approximately a month after it was 
made. It was made on March 3rd and recorded 
on April 12th, a year and a half before the fore-
closure. 

WALTER KAY, sworn in behalf of plaintiff. 

Direct examination by Mr. Bernstein. 

Q What is your occupation 1 A Sales engi-
neer. 

Q For whom1 A H. G. Vogel & Co. 
Q Where are they 1 A Ridgewood, New 

Jersey. 
Q You say you are with the Vogel Com-

pany1 A Yes, sir. 
Q How long have you been with them 1 A 

Approximately 20 years. 
Q What business is the Vogel Company en-

gaged in 1 A In the manufacture of automatic 
sprinklers and their installation. 

Q What position do you hold with them 1 A 
Sales engineer. 

Q Have you always been sales engineer with 
the Vogel Company 1 A No, I have not always 
been a sales engineer. 

Q What other position did you hold with the 
Vogel Company 1 A Estimator. 

Q Are you familiar with the premises known 
as No. 295 Halsey Street, Newark, New Jersey1 
A Yes, sir. 

Q When did you have occasion for the first 
time to go over there! A The first time 1 

Q Yes. A About 1927. 

20 

30 

40 
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20 
Walter Kay, for Plaintiff, direct . 

Q Do you recall the month 1 A No, I 
couldn't say I do; probably in January. 

Q Why did you go over there 1 A For the 
purpose of looking over the premises, to check 
them on an estimate which we submitted for in-
stallation of automatic sprinkler system. 

Q Did you have any conversation with anyone 
there at that time 1 A No, sir. 

Q Subsequently, did you, with anyone there 1 
A Yes, sir. 

Q With whomf A With Mr. Weisenger. 
Q Who was he 1 A Treasurer of the Equita-

ble Properties Corporation. 
· Q Do you know the type of building that was 

on the premises of 295 Halsey Street Company 1 
20 A I do. 

Q What was the type 1 A Four-story brick 
building, open joist construction on the upper 
floor and concrete beams on the first floor. 

Q Do you know what business it was used for 
at the time 1 A Occupied as a garage. 

Q You say you entered into negotiations with 
whom, Mr. Weisenger, an officer¥ A I did. 

Q Did you enter into a written contract with 
himf A I did. 

30 Q, I show you a contract bearing date March 
3, 1927. Was that the contract (indicating)' 
A Yes. 

Q Was that contract signed by Mr. Wei-
senger 1 A It was. 

Q Did you also sign it¥ A I did. 

Mr. Bernstein: I offer this contract m 
evidence. 

(Received m evidence and marked Ex-
40 hibit P. 1.) 
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Walter Kay, for Plaintiff, direct. 

Q Do you recall where this contract was 
signed? A On 37th street, New York City. 

Q Who was present at the time it was signed? 
A Mr. vV eisenger. 

Q Do you know where the contract was ap-
proved by the Vogel Company? A In New 
York City, at our executive office. 

Q On what street was your executive office? 
A 15 ,Vest 37th street. 

(Exhibit P. 1 read to jury.) 

Q How much was due and owmg on that 
conditional sales agreement f 

Mr. Kristeller: I object to that. 

Q If you know? A $1,400. 
Q Did you ever have any conversation with 

any member of the Equitable Properties Corpo-
ration respecting the balance of $1,400? A I 
did, sir. 

Mr. Kris teller : I object to that as imma-
terial and not binding on this defendant. 

The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Did you ever have any conversation with 
any officer of the 295 Halsey Street Company re-
specting the balance due on your contract? A 
I did. 

Q With whom? A Mr. Sanderson. 
Q What was the nature of that conversation? 

Mr. Kristeller: I object, unless we know 
who Mr. Sanderson is. He simply says an 

10 

20 

30 

40 
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Walter Kay, for Plaintiff, direct. 

officer. There is no proof as to what officer 
he is. 

Q Do you know Mr. Sanderson f A No, I 
do not. 

Q Do you know if he was an officer of the 295 
1 O Halsey Street Co. f 

Mr. Kristeller: I object. 
The Court: Objection sustained. 
Mr. Kris teller: I move to strike out the 

answer that he had a conversation with an 
officer. 

The Court : You must prove that he is an 
officer. 

20 Q Do you know Mr. Kassel f A I saw him 
once. 

Q Do you know what position he held with 
the 295 Halsey Street Company, or with the 
Equitable Properties Corporation f A I do. 

Q What position f A President. 
Q What office does he hold with the present 

company, do you know? A I do not. 

Mr. Kristeller: I object, unless he shows 
3 0 how he knows. 

40 

The Court: He says he does not know. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
Mr. Bernstein: I wish to withdraw this 

witness for a moment. 
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Isaac Kass el, for Plaintiff, direct. 

ISAAC KASSEL, sworn in behalf of the plain-
tiff. 

Direct examination by Mr. Bernstein. 

Q Were you an officer of the Equitable Prop-
erties Corporation 1 A Yes, sir. 10 

Q Are you an officer today of the 295 Halsey 
Street Company1 A Yes, sir. 

Q What office do you hold in the 295 Halsey 
Street Company 1 A President. 

Q What office did you hold in the Equitable 
Properties Corporation 1 A President. 

Q When did you become an officer of the 
present corporation 1 A I don't recall the exact 
date of that. 

Q Were you an officer at the time of the for- 2 0 
mation of the 295 Halsey Street Companyf A 
No, sir. 

Q You subsequently did become an officer of 
that company f A Yes, sfr. 

Q How long after the formation did you be-
come an officer of the 295 Halsey Street Com-
pany 1 A Four or five months. 

Q How long were you an officer of the Equita-
ble Properties Corporation f A During its 
whole life. 30 

Q From the time of its organization 1 A 
Yes, sir. 

Q Until it passed out of existence1 A Yes, 
sir. 

40 
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Walter Kay, for Plaintiff, direct. 

WALTER KAY, recalled in behalf of the plain-
tiff. 

Direct examination by Mr. Bernstein. 

Q You say you had a conversation with Mr. 
1 o Kassel 1 A I did. 

Q When did you have that conversation with 
him 1 A In April, 1929. 

Q What was the substance of that conversa-
tion 1 A Why, it was about-

Mr. Kristeller: I object. I do not know 
now whether it is with the Equitable Prop-
erties Corporation or with the 295 Halsey 
Street Company. 

20 The Court: Sustain the objection. 

30 

40 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q Did you have a conversation with Mr. 
Kassel respecting a sprinkler system 1 A I did. 

Q At that time did you ask him if he was an 
officer of the 295 Halsey Street Company 1 

Mr. Kristeller: I object as leading. 
The Court: Sustain the objection. 

Q What did Mr. Kassel say to you at that 
time 1 A He said at that time that, inasmuch 
as there was a foreclosure proceeding going on 
and further than that, inasmuch as he paid out 
of his own pocket as much as he felt he could 
afford, as far as the Equitable Properties Cor-
poration was concerned, he would not pay the 



25 
Walter IC ay, for Plaintiff, direct. 

note. He further told me who to look for, the 
new owner, a man named Mr. Sanderson. 

Mr. Kristeller: I move to strike that out 
on the ground it is not binding on this de-
fendant. He testified to a conversation while 
foreclosure proceedings were going on. 10 

The Court: I will strike it out. He has 
to prove that at the time the conversation 
took place Mr. Kassel was an officer of the 
defendant company. 

Mr. Bernstein: Mr. Kassel said he was. 
The Court: Yes, and he also said that he 

was an officer of another company. He 
might have had this conversation with him 
as an officer of the fl.mt corporation which 
would not bind the def end ant in this case. 

Q Do you know whether Mr. Kassel was an 
officer of the 295 Halsey Street Company at the 
time you had the conversation with him? A I 
don't know. 

Q Did you ever have any conversation with 
Mr. W eisenger of the Equitable Properties Cor-
poration respecting this equipment? A I did. 

Q What was the substance of that conversa-
tion? 

Mr. Kristeller: I object. 
The Court: I sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exceptio11 noted as ground of appeal. 

Q Did you ever receive your property back 
from either the Equitable Properties Corpora-

20 

30 

40 
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tion or the 295 Halsey Street Company 1 A No, 
SH. 

Mr. Kristeller: It is admitted that the 
property is in the building. 

Q You never received payment of your bal-
ance duef A No, sir. 

Q You say you have been twenty years in 
the sprinkler system business f A Yes, sir. 

Q Describe the business, the nature of the 
sprinkler system. A Why, it is a system of 
pipes and fittings that are fabricated for a cer-
tain number of feet each way and the object 
being that when fire occurs it melts the link in 
the sprinkler system, which allows the water to 
pass through and let down water, thereby stop-
ping incipient fires. This equipment is con-
nected with the public water main on Halsey 
street. 

Q Describe just how this sprinkler system is 
attached to the premises. A It is attached 
mostly by screws. 

Q What kind of screws would you say 0? A 
Both drive and lag. 

Q Describe the piping or hangers f A Well, 
of course the pipe is pipe and it is hung in this 
particular kind of job by two kinds of hangers, 
one called a ''U" hanger, which is a wrought 
iron strap and fastened against the beam by 
drive screws. On the lower floors, being con-
crete we have what they call a side-beam casting 
and that is attached to the concrete by lag 
screws, the extension built to all these screws. 

Q How is it removable f A By just un -
screwing it. 
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Q Is that the only method you pursue 7 A 
Yes. 

Q Have you the plan of the sprinkler sys-
tem 7 A There is a plan in the court room. 

Q Are you familiar with the plan 7 A I am. 
Q I show you a copy of the plan. Are those 

the plans 7 A Yes, sir. 
Q On how many floors was the sprinkler 

system installed 7 A Throughout the entire 
premises. 

Q Were there any sprinkler heads installed in 
that sprinkler system 7 A Yes, sir. 

Q How manyf A Six hundred and fifty. 
Q Will you explain just how the sprinkler 

heads are attached to the piping. A The 
sprinkler heads are screwed into the fitting. 

Q Show from the plans to the members of 
the jury how they are screwed into the fittings. 

Mr. Kristeller: I object to the use of the 
plans as not binding on this defendant. I 
do not see anything in the contract which 
refers to any plans. 

The Court: Admit it. 

Q Show the members of the jury how they are 
attached to the fittings. A By these little circles 
denoting the automatic sprinkler head proper. 
This long line constitutes the piping arrange-
ment. At every joint of the piping there is a 
fitting which is screwed on three sides, on the 
small sizes. Your pipe is screwed into the fitting 
on this side (indicating), the other side 'Nhich 
represents an outlet on top to which the auto-
matic is screwed into. 

Q How do you remove this sprinkler head 
from the pipef A By unscrewing them. 

20 

30 

40 
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Q What 1 A Each sprinkler head. 
Q What size are those pipes you speak oH 

A They are anywhere from three-quarters up 
to six inch on this particular job. 

Q Do you know whether these pipes were 
standard pipes 1 A Yes, they are standard. 

Q Standard in size 1 A Yes, in cut lengths 
they are standard. 

Q Do you know from your own information 
whether these pipes can be used elsewhere 1 A 
No question about it. 

Q They can bef A Yes, sir. 
Q Together with the sprinkler heads f A 

Yes, sir. 
Q What other parts are there in this sprin-

kler system aside from the pipes and the sprin-
20 Ider heads f A You have your hangers and an 

alarm valve. 
Q What do you mean by hangers 1 A Why, 

the method by which the piping is hung. 
Q What do you mean when you say ''hold'' f 

A I beg your pardon 1 
Q What do you mean when you say "hold"1 

They hold the piping in position 1 A Yes, sir. 
Q How many times did you visit the premises 

at 295 Halsey Street, where the sprinkler system 
30 was installedf A That I couldn't say, because 

I am in Newark-
Q Approximately 1 A Oh, I would say fifty 

or seventy-five times. 
Q Then you are familiar with the entire 

transaction 1 A Yes, sir. 
Q Were you also familiar with the lay-out, 

of the premises f A Yes, sir. 
Q Aside from the piping and the sprinkler 

head, what else is there that makes up the 
4 0 sprinkler system f A Well,sou have your pipes, 
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you have your fittings, your hangers, your sprin-
kler head, your alarm valve and the electric 
alarm and water meter, fire connection and, in-
cidentally, on this job, you have a city connec-
tion. 

Q Do you know ·whether this alarm valve is 
removable f A It is. 

Q In what way 1 A By unbolting the flanges 
which connect the piping. It is connected to the 
piping by flanges. 

Q In your opinion, can that be used else-
where f A It can. 

Q Respecting the water source, was there 
more than one source of water f A One source. 

Q Where was that source from 1 A Halsey 
street. 

Q Was there any difficulty i A No difficulty. 
Q Where does the water come from 1 A City 

main. 
Q When you remove this, what do you do 

respecting this source of water. 

Mr. Kristeller: I object to the question 
as immaterial and incompetent. 

The Court: Admitted. 

10 

20 

A That must be shut off. 30 
Q How1 A By applying to the City water 

authorities. 
Q In your opinion, would you say the sprin-

kler system, taking into consideration the sprin-
kler head and the alarm valve, could that be 
removed from the premises without any injury 
to the premises 1 

Mr. Kristeller: I object. 
The Court: Sustain the objection. 40 
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Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q Are you familiar with the method of re-
moving that sprinkler system 1 A Yes, sir. 

Q How is that done 1 

Mr. Kristeller: I object. 
The Court: Admit it. 

A By just unscrewing every pipe fitting on the 
sprinkler, taking out the flanges where flanges 
are installed. 

Q Can you apply that to the present sprinkler 
system 1 A Yes, sir. 

20 Q Would that be without injury to the prop-
erty1 

Mr. Kristeller: I object to the question as 
calling for a conclusion. 

The Court: Sustain the objection. 

Q In the event that you did pursue this form 
of removal would that leave any marks in the 
building 1 A Not that it couldn't be taken care 

30 of. 

40 

Q In your opinion, is this the common and 
usual way of removing sprinkler systems from 
premises 1 

Mr. Kristeller: I object. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
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Q Taking into consideration the character of 
the building, at 295 Halsey Street, and taking 
into consideration the · type of sprinkler system, 
could that be removed in the manner you spoke 
on A Yes, sir. 

Q Are you familiar with the course of re-
moving these sprinkler systems 1 A Yes, sir. 10 

Q In your opinion, how much would it cost 
to remove the sprinkler system at 295 Halsey 
Street1 

Mr. Kris teller : I object. 
The Court: I did not hear the question. 
( Question read.) 
The Court: How is that competent 1 
Mr. Bernstein: It goes to our damages; 

the cost of removal and the cost of installa-
tion elsewhere. 

Here they are holding a sprinkler system 
which we claim belongs to us, so that I 
would say that ,ve are entitled to damages, 
damages which would consist of the cost of 
removal, plus the cost of installation else-
where. 

The Court: I wouldn't say that you are 
entitled to the cost of installation elsewhere, 
besides the cost of removal. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
(Argument.) 
The Court: Let us get down to the meat 

of this. 
That would be dispositive of the whole sit-

uation. When you put in this sprinkler sys-

20 

30 

tem this mortgage was on record 1 40 



20 

32 

Walter I( ay) for Plaintiff_. direct. 

Mr. Bernstein: Exactly, sir. 
The Court: Not only when you put it in, 

but when you made the contract. Then, of 
course, after you had executed your con-
tract, you filed it with the County Clerk1 

Mr. Bernstein: Yes. 
The Court: It was after that the mort-

gage was foreclosed 1 
Mr. Bernstein : Yes. 
The Court: And purchased by either the 

defendant or someone for the defendant, I 
suppose1 

Mr. Kristeller: One of the complainants 
purchased it and assigned the bid to this 
corporation. 

Mr. Bernstein: Which consisted of a man 
named Kassel. 

The Court : Then when the purchase was 
made at the foreclosure sale either the 
person who purchased it for the defendant, 
or for himself, knew that there was on record 
a mortgage and knew that there was on 
record a conditional bill of sale when he went 
to that sale. He had knowledge of that, is 
that true1 

30 Mr. Bernstein: I do not know. We con-

40 

tend he had. 
The Court: Was it on record i 
Mr. Bernstein: Yes. 
The Court: So if he had gone to that sale 

and looked up the records before he bought 
he would have known there was a mortgage 
on record and a conditional bill of sale on 
record 1 

Mr. Bernstein: Exactly, yes. 
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The Court: That being the case, anybody 
who purchases at that sale, would they not 
have notice of this conditional bill of sale, 

Mr. Kristeller: No, sir. A man will not 
search for personal property, he would 
search the records to see if there was any 
mortgage on there. 

The Court: I think you are wrong about 
that. 

( Ar gum en t.) 
The Court: That is what they are put on 

record for, I understand. 
Mr. Kristeller: No, that is only as to 

personal property. 
(Argument.) 
The Court: I do not think that you can 

make the defendant stand for damages for 
taking out this installation and putting it 
in elsewhere. 

Mr. Bernstein: Then, what would your 
Honor say would be the damages, 

The Court: I think that if the plaintiff 
can recover, assuming the plaintiff can, that 
the cost of taking this system out would be 
the proper measure of damages. 

Mr. Bernstein: In the event possession 
was awarded to it, 

The Court: It seems so, I may change my 
mind. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q You are familiar with the cost of the re-
moval of sprinkler systems, A Yes, sir. 

10 
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Q On what do you base that cost of removal 1 
A Past experience. 

Q How much would it cost to remove this 
particular sprinkler system? 

Mr. Kristeller: I object to the question 
10 on the ground the cost is not assessable 

against this defendant. 

20 

30 

40 

The Court: It may not be, I am not sure 
whether it is or not. 

Mr. Bernstein: Subject to being stricken 
out in that connection? 

The Court: You may note your exception. 
I will admit the question. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q ( Question read.) A $975. 
Q How do you make up that item of $9751 A 

By past experience as to cost. 
Q How do you base that cost! A To get 

down to it, it is $1.50 a sprinkler. 
Q $1.50 a sprinkled A Yes, sir. 
Q How many sprinklers are there m this 

system 1 A Six hundred and fifty. 

Mr. Bernstein: May I recall Mr. Bern-
stein, a member of the New York Bar, for 
the reason that he is going to be engaged to-
morrow morning1 He is simply to show the 
New York Law. 

The Court: Yes, you may. 
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DAVID BERNSTEIN, sworn in behalf of the 
plaintiff. 

Direct examination by Mr. Bernstein. 

Q ·where do you live 1 A 12 West Seventy-
second street, New York City. 10 

Q What is your occupation 1 A Lawyer. 
Q Where were you admitted 1 A In New 

York, in 1905. 
Q In what courts are you licensed to practise 1 

A In all the State Federal courts. 
Q Are you familiar with the conditional sales 

contract entered into between the Vogel Company 
and the Equitable Properties Corporation 1 A 
I am. 

Q In what respect 1 A In every respect. 20 Q Are you familiar with the law of the State 
of New York respecting sprinkler systems, 
whether it is or it is not construed as personal 
property? 

Mr. Kristeller: I object. 
(Argument.) 
Mr. Kristeller: Withdraw the objection. 

A I am, and I am familiar with the contract 
involved in this suit in each term. 30 

Q Are you familiar with provision 13 of the 
conditional sales contract, which provides that 
the title to the sprinkler system shall remain in 
the H. G. Vogel Company, and further, that the 
property is to be considered as personal property 1 
A I am. 

Q vVhat is the law of the State of New York-

Mr. Kristeller: I object to that as not 
material to this issue. 40 
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Q Has there been a construction of paragraph 
or section 13 of the conditional sales agreement 
by the Courts of the State of New York 1 A On 
this particular clause 1 

Q Yes. A There is. 

10 Q On what case has that question been deter-
mined 1 

20 

30 

40 

Mr. Kristeller: I object to that as im-
material. 

Mr. Bernstein: The reason I am asking 
this question is that we contend the contract 
was made and entered into under the laws 
of the State of New York. Consequently, it 
is to be governed by the laws of the State 
of New York, and my purpose is to show 
what the law of the State of New York is in 
regard to that position. 

The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q What is the law of the State of New York 
respecting sprinkler systems 1 

Mr. Kristeller: I object as immaterial. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q Do you know where this contract was made 
and accepted 1 A As I understand it, it was 
made and accepted in New York State. 
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Mr. Kristeller: I object and move that 
the answer be stricken out. 

Q Of your own knowledge. A I saw the 
contract immediately after it was made, and I 
understand it was made in New York City. 

Mr. Kristeller: I move to strike all that 
out. 

The Court: Strike it out. 

Q Has there been a construction of para-
graph 13 (withdraw the question). Are you 
familiar with the conditional sales agreement of 
the H. G. Vogel Company1 A I am. 

Q Are they or are they not standard as to 

10 

form 1 20 

Mr. Kristeller: I object to that as im-
material. 

The Court: What difference does that 
make1 

Mr. Bernstein: Because I am going to 
show that this contract comes under the laws 
of the State of New York and there has been 
a determination of this clause. 

The Court: The laws of the State of New 
York haven't anything to do with my decision 
in this case and I am going to decide the 
question under one of the sections of the 
Conditional Sales Act of the Pamphlet Laws 
of 1919. I am not concerned with what the 
law of New York is. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

30 

40 
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WALTE'R KAY, recalled in behalf of the plain-
tiff. 

Cross examination by Mr. Kristeller. 

Q You were the supervisor when this property 
10 was installed 1 A Yes, sir. 

20 
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Q You were around there quite a lot while 
they were installing iU A Yes, sir. 

Q How long did it take to install this system 1 
A Why, that system- two and a half months. 

Q You are familiar, then, are you not, with 
the building code in Newark 1 A I am, sir. 

Q You have had a lot of work around this 
part of the country, so you have became ac-
quainted with it, right 1 A Yes, sir. 

Q Are you also familiar with the rules and 
regulations of the Bureau of Combustibles in 
Newark1 

Mr. Bernstein: I object as immaterial 
and improper. 

The Court: Sustain the objection. 

Q You say that you handled the making of 
this conditional sales contract, is that right 1 A 
To make that particular contract1 

Q Yes. A Yes. 
-Q You had to cut some holes in the building 

to get the piping through, did you not 1 A 
Through the floors. 

Q You also had to dig up part of the cellar 
to get your pipe into the street 1 A Dig up the 
sidewalk. 

Q The pipes were connected from the city 
water main under the sidewalk into the cellar of 
this company's building1 A Yes, sir. 
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Q How big a pipe was that 1 A Six inches. 
Q Well, the pipe was continued on through 

the four walls of that building, right1 A Yes, 
sir. 

Q And your contract provided, didn't it, that 
you had to drill steel beams 1 

Mr. Bernstein: I object to that. The 
contract speaks for itself. 

The Court: I will admit it. 

A Yes, sir. 
Q You did drill some steel beams, didn't you 1 

A Yes, sir. 
Q About how many screw holes would you 

10 

say are in that building now 1 A I'll tell you 
approximately, about one thousand, approxi- 2o 
mately, more or less. 

Q Some of these holes were in the beams and 
some ·were in the ceiling and some are in the 
walls, aren't they 1 A The screw holes 1 

Q Yes. A Very few in the walls. 
Q But there are some 1 A No, I don't be-

lieve there are any in the walls. 
Q So they are all in the ceiling and in the 

beams 1 A Yes, sir. 
Q You have to cut the floors and steel beams 30 

in putting in this installation 1 

Mr. Bernstein: I object to that as a 
matter of defense. I think the defendant is 
a little premature. 

The Court : I think this is proper cross 
examination. 

A You cut the floors, but there are no steel 
beams to be cut. 

40 
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Q You do not have to cut any of the beams 1 
A Any of the beams 1 

Q Yes. A No steel beams were cut. 
Q Did you cut any beams, whether they were 

steel or otherwise1 A No. 
Q Did you cut any cement beams 1 A We 

1 O drilled through. 
Q Did you drill through the steel beams 1 A 

No. 
Q Did you drill through the cement beams 01 

A No. 
Q Did you drill through wooden beams 1 A 

No. 
Q What did you drill through 1 A Through 

the floors. 
Q In running your sprinkler along the ceiling, 

20 you had nothing to cut? A No, sir. 
Q Why did you put it in the contract 1 A It 

is a standard clause. 
Q Do you have standard clause 4 and 5 in 

this con tract 1 

Mr. Bernstein: I object whether he did or 
not, the contract speaks for itself. 

The Court: That question won't help us 
at all. 

30 Mr. Kristeller: Withdrawn. 

40 

Q You prepared this contract, didn't you 1 A 
I did, sir. 

Q All these clauses are numbered, are they1 
A They are, sir. 

Q You did not put in clause 4 and 5 in that 
con tract, did you 1 

Mr. Bernstein: I object, on the ground 
that the contract speaks for itself. 
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The Court: Sustain the objection. 

Q Is there a clause 4 and 5 in that contracU 

Mr. Bernstein: I object. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q How many men did you have on the job 
installing this sprinkler system~ 

Mr. Bernstein: I object as immaterial 
how many men he had and further it is im-
proper cross examination. 

The Court: Admit it. 20 

A Various numbers. I couldn't tell you off-
hand. I made no record at the time. In other 
·words, I am a general supervisor; we have a 
foreman on the job who provided for that. 

Q About how many~ A I couldn't tell you. 
Q Three or four 1 A I don't know. 
Q As many as ten 1 A I don't know, there 

might have been two. 
Q During the period of three and a half 3 0 

months not less than two nor more then ten on 
the job, putting the sprinkler system in 1 A I 
don't say that particular time. We had to pre-
pare plans, the fabrication of materials and other 
installation. 

Q How much was the time on installation 1 
A About six weeks. 

Q During the two and a half months or six 
·weeks were you busy installing this sprinkler 
system in the building1 A Yes, approximately. 40 
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Q I think you said it was a four-story brick 
building and it was used as a garage when you 
were there, is that righU A Yes, sir. 

Q Do you know whether it was a public or 
private garagef A That I don't know. 

10 Re-direct examination by Mr. Bernstein. 

Q From what point was your sprinkler sys-
tem to begin f A From what point f 

Q Who was to bring it up to that point f 

Mr. Kristeller: I object, for the reason 
that the contract speaks for itself. 

(Argument.) 
Mr. Bernstein: Withdraw the question. 

20 

HARRY LEff\V ARD, sworn on behalf of the 
plaintiff. 

Direct examination by Mr. Bernstein. 

Q What is your occupation f A Assistant 
to the Superintendent of Sprinkler Department, 

30 Schedule Rating Office of Ne,:v Jersey, Fire 
Underwriters. 

Q How long have you been assistant super-
intendent f A Three years. 

Q Are you familiar with sprinkler systems f 
A Yes, sir. 

Q Are you also familiar with the construc-
tion of sprinkler systems f A Yes, sir. 

Q Are you familiar with the sprinkler sys-
tem installed at 295 Halsey street f A I was in 
the building; I wouldn't say that I was entirely 

4 0 familiar with it. 
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Q What part are you familiar with 1 A In 
that particular building 1 

Q Yes. A I have been through the building 
and seen all the floors. 

Q Did you make an inspection of the sprin-
kler system 1 A No, I didn't make an inspec-
tion of that particular system. 10 

Q What did you do 1 What was your pur-
pose of going there 1 A I went down to investi-
gate a leak they had about a year or two ago. 

Q How many floors are there at 295 Halsey 
street1 A Four. 

Q Were you there when the sprinkler system 
vrns installed 1 A No. 

Q You were there after it was installed, is 
that right 1 A Yes, sir. 

Q In your opinion, could that sprinkler sys- 20 
tern be removed 1 

Mr. Kristeller: I object to that, as he is 
not qualified to testify to that. 

The Court: Sustain the objection. You 
may qualify him if you can. 

You say you are familiar with sprinkler 
systems 1 A Yes, sir. 

Q Are · you familiar with the removal of 
sprinkler systems 1 A Yes, sir. 

Q Are you familiar with the conditional sales 
agreement between the H. G. Vogel & Co. and 
the Equitable Properties Corporation 1 A No, 
sir. 

Q Did you ever see that contract before 1 A 
No, sir. 

Q Do you know how many sprinkler heads 
there are there approxjmately 1 A Five to six 
hundred. 

30 
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Q Explain how the sprinkler system is made 
up or installed. 

Mr. Kristeller: I object to the installa-
tion. 

The Court: Admit it. 

A The sprinkler system covered four floors of 
the building, supplied by city mains, which has 
a control valve inside the building and an alarm 
valve and sprinkler heads throughout the four 
floors. 

Q Did you say that you were familiar with 
the removal of sprinkler systems, take this par-
ticular sprinkler system 1 A Yes, sir. 

Q What do you say as to ·whether this par-
2 O ticular sprinkler system can be removed f 

30 

Mr. Kristeller: I object to this witness 
as not being qualified to testify to any 
removal. 

The Court: Sustain the objection. It may 
be he can testify if you qualify him. 

Q You say that you are assistant to the 
superintendent, is that right f A At present, 
yes. 

Q What is the nature of the work you do f A 
Approving and inspecting sprinkler systems. 

Q Is that the only work you do-approving 
and inspecting sprinkler systems f A And also 
publishing rates for sprinkler risks. 

Q How long have you been· engaged in that 
particular kind of workf A ,:vith the insurance 
company seven years, and with the sprinkler 

40 company about eight years. 
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Q What sprinkler company were you con-
nected with? A Grinnell Company, Inc., Provi-
dence. 

Q How long were you with the Grinnell Com-
pany 1 A Approximately eight years. 

Q What was the nature of your work with the 
Grinnell Company 1 A Engineering sprinkler 10 
systems and drawing plans and ordering material. 

Q Did you remove any sprinkler systems while 
you were employed by the Grinnell Company 1 A 
No, sir. 

Q By whom were you employed when you did 
remove sprinkler systems 1 A I didn't remove 
any. 

Q Are you familiar with the construction of 
sprinkler systems 1 A Yes, sir. 

Q Respecting the manufacture of sprinkler 2 o 
systems for the Grinnell Company, how did that 
differ from the sprinkler systems installed at 
295 Halsey street 1 

Mr. Kristeller: I object. 
The Court: Admit it. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
~xception noted as ground of appeal. 

A No difference. 
Q Would you say they were practically the 

same1 

Mr. Kristeller: I object as leading. 
The Court: Admit it. 

A Except the devices. 

The Court: You can ask him what would 

30 

have to be done to remove this system. 40 
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Q What would you have to do to remove this 
system at 295 Halsey street 1 

Mr. Kristeller: I object on the ground 
that he is not qualified to testify to that. 

( Ar gum en t.) 

A Remove the hangers from the beams, un-
screwing the pipe, unscrewing the heads from 
the fittings, remove the alarm valve, disconnect 
the- city connection and shut off the city con-
nection. 

By the Court. 

Q On the first floor, there is a concrete or 
cement ceiling1 A The first floor has a con-

2 0 crete ceiling. 
Q How are they fastened on the first floor 1 

A To the side of the concrete beams with ex-
tension castings. 

Q Are they on the ceiling on the first floor 1 
A The pipes1 

Q Yes. A No, they are eighteen inches 
below the ceiling. They are suspended by some 
straps into the ceiling by wrought iron hangers 

30 which are placed on the side of the concrete 
beams and with extension castings and screws. 

Q How are the pipes supported in the ceilings 
all stories above the first story 1 A The pipes 
are run at right angles to the joists, hung to the 
joists with "U" hooks and held into the beams 
by drive screws. 

Q What kind of beams are these 1 A Wood 
beams. 

Q On all three stories 1 A On all the three 

4 0 floors above the first. 
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Q Are there any of the ceilings on the first, 
second and third floors pierced by these pipes, or 
is it all open work 1 I don't mean the ceilings 
but the walls. Do you recall that 1 A No. I 
think on the top floor there is a three-quarter 
hole for the pipe to go up. 

By Mr. Bernstein. 

Q Would it refresh your recollection if I were 
to show you a copy of the plan 1 A Possibly. 

Q I show you a copy of the plan. A Yes, 
su. Regarding the holes 1 

Q Yes. A One hole. 
Q One hole on the first floor 1 A No. 
Q Where 1 A On the fourth. 
Q With respect to the third floor, are there 

any holes 1 A No. 
Q With respect to the second floor, are there 

any holes 1 A You were speaking of holes 1 
Q Yes. A No. 
Q In respect to the first floor, are there any 

holes1 A No. 
Q Taking into consideration your past ex-

perience in the automatic sprinkler business and 
also taking into consideration your observation 
of tliis particular system, would the removal of 
this particular system injure or damage the 
property1 

Mr. Kristeller: That is objected to on the 
ground that the witness is not qualified to 
answer. 

The Court : I would suggest that you 
follow the statute which provides that the 
question is whether or not the fixtures or 
chattels in question are severable without 

10 
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30 

material injury to the freehold. 4 o 
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Mr. Bernstein: I will add that on to my 
question, whether this particular sprinkler 
system is severable without material injury 
to the freehold. 

Mr. Kristeller: I still object because I do 
not think that this man is qualified to testify 
to the injuries to the freehold unless he :first 
qualifies as to what the freehold is. 

By the Court. 

Q By freehold it means the building. A It 
would not damage the building. 

Adjourned until Thursday, February 26, 
1931, at ten o'clock A. M. 

SECOND DAY. 

Thursday, February 26, 1931. 

Met pursuant to adjournment. 

HARRY LEDW ARD resumes the stand in behalf 
of plaintiff. 

30 Direct examination ( cont'd) by Mr. Bernstein. 

Q The sprinkler system installed on the 
premises at 295 Halsey street is a standard 
equipment1 A Yes, sir. 

Q In the event that the equipment were re-
moved could another sprinkler system 
there 1 A Yes, sir. 

Q When was the last time you inspected the 
property at 295 Halsey street 1 A Within a 

40 year. 
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Q What was your purpose or reason in going 
over this property 1 

Mr. Kristeller: I object to that as im-
material. 

Mr. Bernstein: Withdraw the question. 

Q Are you familiar with the pipe that is 
underneath the sidewalk which connects up with 
the city main 1 A It is buried. I am familiar 
with the pipe which comes through the wall. 

Q Describe what that is. A A cast-iron 
pipe connected to the city main on Halsey street 
and runs into the building with a flanged outlet 
where the sprinkler system is connected to it. 

10 

Q In the event of removal of the sprinkler 
system, what would you do with the pipes that 20 
connect with the city main 1 A It can either be 
left there or removed. 

Q In the event of removal, could another 
sprinkler system be installed and the city main 
connected up 1 

Mr. Kristeller: I object. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 30 

this ruling of the Court. 
Exception noted as ground of appeal. 

Cross examination by Mr. Kristeller. 

Q You say you are with the Schedule Rating 
Bureau 1 A Yes, sir. 

Q What is their province 1 A Inspecting 
sprinkler systems and publishing rates in New 
Jersey. 40 
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Q They are connected in some way with in-
surance companies 1 

Mr. Bernstein: I object to that as being 
immaterial, whether they are or not. 

The Court: Sustain the objection. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q When you went to inspect this property a 
year ago, what did you find in reference to the 
ceilings on the first and second and third floors 1 
A The pipe was hanging there to the ceiling. 

Q What kind of ceilings were there1 A The 
first floor was concrete and the other three re-

2 O maining floors are wood. 
Q You say wooden ceilings. Do you mean 

wooden beams or wooden ceilings 1 A Both. 
Q What color is the wood 1 A Ordinary 

wood color. 
Q What color has it been painted 1 A I 

don't recall. 
Q Do you recall whether or not there were 

metal ceilings there 1 A I think on the top two 
30 floors there are metal ceilings below the joists. 

Q On the top two floors 1 A As I recall. 
Q Do you mean the · third and fourth floors? 

A Yes, sir. 
Q You are not sure, are you 1 A I am not 

positive of that, no. 
Q What about the second floor? A I am not 

positive. 
Q Then, how do you explain your answer that 

these pipes can be taken from the ceiling or 
beams, if you are not sure what kind of ceiling 40 



51 
Harry Ledward, for Plaintiff, cross. 

it was i A They were put up there; they can 
be removed. 

Q You do not know what damage will be done 
to the metal ceilings, if there are any t A No 
damage but what could be fixed. 

Q There would be damage to the ceilings, 
v-rouldn 't there, if there was a metal ceiling 
there i A Slightly, yes. 

Q Isn't it a fact that if this system was re-
moved from the metal ceilings you would have 
to remove it all and replace it with new metal 
ceilings 1 A I am not familiar with how the 
metal ceilings are put up. 

Q Can you patch a metal ceilingf A Yes. 
Q How i A Put another piece of metal over 

the hole. 
Q Would that be a nice workmanlike joM A 

No. 
Q How many holes do you think there would 

be in this metal ceiling on the second floor i A 
I don't know. 

Q You inspected it, didn't you t A I didn't 
illspect the ceiling; I inspected the sprinkler 
equipment. 

Q Isn't it attached to the ceiling 1 A Yes. 
Q Didn't you inspect the ceiling, and place 

where the sprinkler system was attached to it i 
A Only to look at it. 

Q Y ct, you want this Court and jury to un-
derstand that that sprinkler system could be 
removed without leaving any holes in the ceiling, 
is that right i 

Mr. Bernstein: I object to that. 
The Court: Sustain the objection. 

frame the question. 
Re-

10 
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Q You want this Court and jury to under-
stand that on your inspection of this property 
your testimony was that you could remove this 
sprinkler system without leaving any damage to 
the ceilings except the screw holes, is that cor-
rect 1 A Yes, sir. 

Q Irrespective of whether there was a metal 
ceiling on there or not 1 A I don't understand 
the question. 

Q You testified that these pipes were affixed 
to the beams or ceilings by hangers which were 
screwed into the beams by lag screws, and if 
they were removed the only damage would be 
the screw hole in the beam in any ceiling, is that 
right 1 A Yes, sir. 

Q If there were metal ceilings, were these 
20 hangers screwed to the metal ceilings or to the 

beams1 

30 

Mr. Bernstein: I object; he didn't say 
there was a metal ceiling there as yet. 

By the Court. 

Q vVere there f A I am not positive of that. 

The Court: Sustain the objection. 
Defendant's counsel prays an exception to 

the ruling of the Court. 
Exception noted as ground of appeal. 

Q Are you positive about anything that you 
examined there except the fact that you saw a 
sprinkler system and the sprinkler heads 1 A 
That is all I paid attention to. 

Q So, you are not sure now whether the 
sprinkler system is attached by lag screws or in 

40 
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some other manner 1 A I know they are at-
tached by lag screws. 

Q Did you see the lag screws 1 A No. 

Mr. Kristeller: I move then to strike out 
the testimony that they were affixed by lag 
screws. 

The Court : I will do so. 

Q As a matter of fact, you do not know of 
your own knowledge, from your inspection of 
the property, how that sprinkler system is at-
tached 1 A Yes, sir. 

Q How is it attached f A To the beams. 
Q Did you see it attached to the beams 1 A 

No, but I recall-
Q You do not know except from what you 

think is the condition as to how that is attached. 

Mr. Bernstein: I object. He didn't say 
that. 

The Court: Admitted. 

A I didn't see the lag screws into the joists. 
Q That is one of the ' ways it might be at-

tached 1 A Yes, sir. 
Q There were other ways of attaching thr 

sprinkler system, wasn't there 1 A Yes, there 
are. 

Q This is a public garage, isn't it 1 A I 
don't know. 

Q You were there, weren't you? A There 
was a garage there ,vhen I was there, but I don't 
know whether it was public or not. 

Q ·what kind of an inspection did you make 1 
A For insurance purposes. 

10 
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Q You inspected it for insurance purposes 1 
A Yes, sir. 

Q And did you have anything to do with fix-
ing the rate of insurance f A No, sir. 

Q Did you make a report to your company 

10 as to what you found 1 

Mr. Bernstein: I object as immaterial. 
The Court: Sustain the objection. 

Q The rate of insurance depends on whether 
it is a public garage, doesn't iU 

Mr. Bernstein: I object as immaterial. 
The Court: Sustain the objection. 

20 Re-direct examination by Mr. Bernstein. 

Q Do you know how that sprinkler system is 
attached to the beams 1 

Mr. Kristeller: I object. He testified to 
that. 

30 CARL BLACKMAN, sworn m behalf of plain-
tiff. 

Direct examination by Mr. Bernstein. 

Q vVhat is your occupation f A Automatic 
sprinkler engineer. 

Q How long have you been an automatic 
sprinkler engineer1 A Eighteen to twenty years. 

Q With whom are you employed at the pres-
ent time 1 A H. G. Vogel Company. 
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Q With whom were 
H. G. Vogel Company1 
Company of Detroit. 

Q How long were you 
years. 

you employed before 
A Viking Sprinkler 

with them 1 A Two 

Q Before that 1 A Grinnell of Providence. 
Q How long were you with them 1 A About 

seven years. 
Q Before that 1 A The Dixon Company of 

Pittsburgh, about eighteen or twenty years. 
Q What are your duties with the Vogel Com-

pany at the present time 1 A Laying out auto-
ma tic sprinkler systems. 

Q Are you familiar with the layout of the 
sprinkler system at 295 Halsey street 1 A I am, 
so far as the plans go. I have seen the plans 
and looked in at the property on the first floor. 

Q Describe that sprinkler system at 295 Hal-
sey street. 

Mr. Kristeller: I object, unless it is only 
as to the first floor. 

The Court: You will have to frame your 
question a little differently. He may testify 

10 

20 

as to the plans and then may testify as to 
what he saw at the garage, but I do not 
know whether the sprinkler system on the 30 
upper floors were put in in accordance with 
the plans. I assume he does not know if he 
did not see it. 

Q Have you a copy of the plans 1 A I have. 
Q Let me have them, please. Were these the 

plans accepted by the owner. 

Mr. Kristeller: I object. They may have 
been accepted by the owner, but that 
wouldn't bind this defendant. 40 
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The Court: How do I know that 1 
Mr. Kristeller: There is no proof here 

that this defendant ever consented to these 
plans. 

(Argument.) 
The Court: The question is a little hard 

to rule on at this time because if I rule on 
it I have to decide that this case comes 
under the first or second sentences of the 
seventh paragraph of the conditional sales 
act. And assuming that it comes under that 
section, there was a mortgage on this prop-
erty and the mortgage was foreclosed. The 
seller took, I presume, the same title that the 
mortgagee had. Under that section if the 
mortgagee did not assent to this sprinkler 
system the conditional sale is void as to the 
mortgagee, so the seller under that section 
then would take the title and this sprinkler 
system would go along with the property 
that he received when he paid the sheriff 
his money. Under the second section the 
situation is a little different and you call 
upon me to decide a fact when I rule on that 
question. 

Mr. Kristeller: I think if they are going 
to prove that, they are proving the cart 
before the horse just now. 

The Court: This is the first time a case 
like this has been before me with a jury, 
counsel have usually tried them without a 
jury because of the complexity of that par-
ticular section and the difficulty of knowing 
just what question you are going to leave 
to a jury, and it is a little puzzling. I would 
suggest that you let this testimony go in as 
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·to this, subject to any request you want me 
to make to the jury, if the question is de-
cided by the jury ultimately. 

Mr. Kris teller : No objection. 
( Question read.) 
Mr. Kristeller: I think that question 10 

ought to be a little clearer. What does he 
mean by ''owner''f 

Q Were these plans accepted by the Equitable 
Properties Corporation f A Yes, sir, and signed 
by them. 

Mr. Bernstein: I offer the plans in evi-
dence. 

Mr. Kristeller: Objected to on the ground 
that, having been signed by the Equitable 
Properties Corporation, Mr. W eisenger as 
treasurer, they are not binding on this de-
fendant. 

The Court : I will admit them. 
(Plans are received in evidence and 

marked Exhibit P. 2.) 

20 

Q Read from those plans and describe the 
sprinkler system on the property at 295 Halsey 30 
street, Newark. 

Mr. Kristeller: Object. 
The Court: Sustain the objection. 

Q Can you describe the nature of the sprin-
kler system installed on the premises 295 Halsey 
street f A A connection was made-

Mr. Kristeller: I object. 40 
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The Court: No, that will not do. He can 
only testify as to what he saw. 

Mr. Bernstein : These plans were accepted 
by the owner. 

The Court: Yes, many people have ac-
cepted plans and been disappointed. 

Q Do you know whether those plans were 
carried out by the company f A I couldn't say 
for sure. 

Q What did you see when you went to the 
premises at 295 Halsey street t A I saw a 
sprinkler on the ceiling fed by pipes in the base 
between the beams and also feed mains running 
at right angles to the beams, supported to the 
concrete beams. The lines in the base supported 

20 to the concrete beams. The lines in the base sup-
ported to the ceiling with extension shaft of 
wrought iron. The right angles beams that cut 
in are supported by wrought iron with side ring 
castings fastened to the side with lag screws and 
fastened through the bracket with a nut on the 
tapping that supports the feed mains. 

Q In your opinion, is that part of the sprin-
kler system you saw, is that removable without 
injury to the freehold f A Absolutely. 

30 Q What method would you use in removaH 
A Unscrew the lag screw which is inside the 
beams. 

Q Is that the only method 1 A That is all 
you need. 

Q The sprinkler system is of standard make t 
A Yes, sir. 

Q Could another sprinkler system be installed 
without any alterations f 

Mr. Kristeller: I object to that on the 
40 ground it is immaterial. 
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The Court: Admit it. 

Q ( Question read.) A They could. 

Cross examination by Mr. Kristeller. 

Q What would happen to the concrete beams 
you saw 1 A The holes were left there. There 
·would be a hole there. 

Q That would weaken the beam 1 A No, sir. 
Q Would it look like a nice job after you had 

taken it out 1 A I do not think you would 
hardly notice it. 

Q How many screw holes would there be on 
the first floor 1 A Offhand about thirty. That 
is for the mains in the concrete beams. 

Q How many sprinkler heads on the first 
floor 1 A About a hundred and twenty-five I 
should say. 

Q For one hundred and twenty-five sprinkler 
heads there ·would be only thirty screw holes 1 A 
In the concrete beams. 

Q Where would the rest of the screw holes 
be 1 A In the other part. 

Q You have been identified with this business 
for eighteen or twenty years1 A Yes, sir. 

Q Would another engineer lay out this sprin-
lder system in the exact same way this is laid 
out1 

Mr. Bernstein: I object. 
The Court: Admit it. 

A You could. 
Q But would you, as an engineer, construct 

a sprinkler system exactly the same as another 
engineer1 A Our insurance rules governing 

10 

20 

30 

40 



60 

Walter Kay (recalled), for Plntff., direct-cross. 

sprinkler systems are that they are to be laid 
out according to insurance rules. Therefore, the 
same rule would apply there now as well as ten 
years from now. 

Q Wouldn't your ingenuity as an engmeer 
change the construction and bring it down to 

10 date~ 

Mr. Bernstein: I object. 
The Court: Sustain the objection. 

Q Would they necessarily use the same type 
of hanger 1 A They would. 

Q Are there any other types of hangers 1 A 
There are. 

Q Some engineers use other kinds of hangers, 
20 don't they1 

30 

Mr. Bernstein: I object to what other 
engmeers use. 

The Court: Sustain the objection. 

WALTER KAY, recalled in behalf of the plain-
tiff. 

Direct examination by Mr. Bernstein. 

Q Are you familiar with the plans of this 
automatic sprinkler system 1 A Yes, sir. 

Q Do you know whether the plans were car-
ried outf A Yes, sir. 

Cross examination by Mr. Kristeller. 

Q Tell us what your inspection of the prop-
4 0 erty showed as to the ceilings on the second and 
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third floors. A My recollections of it was that 
they had metal ceilings. 

Q Where would the sprinkler pipes be af-
fixed, on or under the metal ceilings l A Under 
the metal ceilings. 

Q The metal ceiling is brought in large pieces, 
isn't it 1 A Assembly ·work. 

Q Hangers going through the metal ceilings 
would necessarily result in tearing the metal 
ceiling out, wouldn't they l A No, sir. 

Q That would be a good job, would it1 A I 
think after we got it patched, it would be satis-
factory to the owner. 

Q I asked you if it would be a good job l A 
I believe so. 

Q In order to get under the metal ceiling 
you would have to take quite big pieces out of 
each section to get the instruments under it to 
take out the screws l A I wouldn't say so. 

Q How big a piece would you have to take 
out l A Out of the metal ceilingl 

Q Yes. A Nothing. 
Q Describe how the hangers on the second 

floor are affixed to the beams of the ceiling under 
it. A The metal ceiling is on the beam and the 
screws are through the metal ceiling. 

Q The screws are through the metal ceiling 1 
A Yes, sir. 

Q Are you sure of that l A Yes, sir. 

By the Court. 

Q What do you mean by screws 1 A The 
screws that go on the hangers. 

Q The hangers are not attached to the metal 
ceiling l A They go through the metal ceiling 

10 

20 

30 

into the joists. 40 
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Q Screwed into the joists 1 A Yes, sir. 
Q If you have a metal ceiling between your-

self and the screws, how can you get the screws 
out 1 A The head of the screw is underneath 
the metal ceiling. You take that beam as your 
joist (indicating), if you have a metal ceiling 

10 under -that, the hangers are underneath it. 

20 

30 

40 

Mr. Kristeller: Are you sure of thaU 

A I am, sir. 
Q When did you last see it 1 A I would say 

some three years ago. 
Q You want the Court and jury to under-

stand that the attachment is through the metal 
ceiling to the joists 1 

Mr. Bernstein: I object to the question 
in that form. 

The Court: Sustain the objection. 

Q Do you want us to understand your testi-
mony to be that the apparatus is screw to the 
metal ceiling on to the joists 1 A Yes, sir. 

Q That is what you want us to understand as 
what you saw 1 A Yes, sir. 

Q Isn't it a fact that the metal ceiling covers 
all the screws on the second and third floors f A 
Not at the time I saw the job, no, sir. 

Q You saw it three years ago f A Yes, sir. 
Q If there has been a change, so that the 

metal ceiling is over the screws so you cannot 
get at them, then there has been a new metal 
ceiling put there in three years 1 A Yes, sir. 

Mr. Bernstein: I object. 
The Court: Sustain the objection. 
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Q If you were to see it today, or at the time 
the demand was made on July 15, 1929, you 
would say that is not in the same condition you 
saw it three yars ago 1 A Correct, yes. 

PLAINTIFF RESTS. 

Mr. Kristeller: I respectfully move for a 
non-suit in favor of the de£ endant and 
against the plaintiff on the following 
grounds: 

That in accordance with section 7 of the 
conditional sales act, in the first sentence 
of that section, unless it shall appear that 

10 

the goods which were affixed, are severable 
without material injury to the freehold, the 
reservation of title is void as against the 20 
defendant who did not assent thereto. 

The Court: Is the complaint brought 
under the first and second sentences 1 

Mr. Bernstein: I contend it comes under 
the provision which provides for removal. 
It would come under the second. 

Mr. Kristeller: They are both the same 
with regard to removal. 

On the further ground, that there is no 
proof that the mortgagee or its successor in 
title expressly assented to the reservation. 

On the ground that the conditional bill of 
sale offered in evidence does not comply with 
that part of the conditional sales act respect-
ing the filing of the conditional sales with a 
statement signed by the seller briefly describ-
ing the realty. 

On the further ground that it is material 
whether these fixtures or appliances were 

30 

40 
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affixed by the plaintiff itself. By their own 
conduct I think the testimony was it took 
some six weeks to affix it and it bas become 
real. 

Upon the further ground that it does not 
appear by pl_aintiff's proof that a removal of 
the fixtures, so called, would not affect or 
destroy the property for the use for which 
it is used so that it could not function if the 
fixtures were removed, as a public garage. 

(Argument.) 
The Court: From the nature of the proof 

put in, I expect, as far as the case is con-
cerned, tba t you rely on the second sentence 
of the seventh paragraph of the Conditional 
Sales Act of 1919. 

Mr. Bernstein: Yes, your Honor. 
The Court: I inagine, then, that you think 

it should be left to the jury to decide under 
that section, whether these goods so-called, 
under the statute, can be severable without 
injury to the freehold, on the theory that if 
the jury finds that was the fact, and it is 
proven that this contract, this conditional 
sales contract, is properly filed, with the 
statement set forth also in the Conditional 
Sales Act, then the sprinkler company can 
recover1 

Mr. Bernstein: Yes. 
The Court: I imagine the only statement 

you have as to that is contained in the 
contract1 

Mr. Bernstein: Yes. 
The Court: Whereabouts is it, please, the 

statement supposed to be signed by the 
40 seller1 
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Mr. Bernstein: Before going into that 
question, the answer does not plead that, the 
only defense they plead is that they were 
the bona fide purchaser, and this was affixed 
to the realty so that this becomes a part 
thereof. 

The Court: If the numbers of the proper-
ties is all you have, as a description, that is 
not sufficient. I will say that without going 
any further. You see, numbers are fre-
quently changed on streets, and reference 
to a number might lead you to an entirely 
different structure. 

(Argument.) 
The Court: The description in the con-

ditional bill of sale satisfies the statute. It 
indicates the numbers on Halsey street and 
also sets forth, as counsel says, that this 
equipment is to be distributed through the 
four-story and basement garage building. I 
think that is sufficient to satisfy the statute. 

As to whether the plaintiff has made out 
a case then, under the second sentence of the 
seventh paragraph, I think that the plaintiff 
has made out a prirna facie case. 

In deciding this motion, gentlemen of the 
jury, I am not deciding these questions at all. 
The section involved in this case is a little 
bit intricate and, for the purposes of this 
motion, and only for the purposes of this 
motion, I had to accept all the testimony as 
true, whether I doubt it or not, whether I 
accept it all or not, I have to, as a matter 
of law, accept it as true and give the plain-
tiff the benefit of every favorable inference 
I can draw, but you are in an entirely 
different situation when the case reaches you. 
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Motion for a Non-suit. 

I merely say that to you so that you won't 
be biased. Plaintiff has made out a prima 
facie case, it seems to me. 

(Argument.) 
The Court: The only question is whether 

the defendant is in the position of a subse-
quent purchaser, or whether the defendant 
is not. 

(Argument.) 
The Court: I will deny the motion and 

hear the defense. That is probably the most 
satisfactory way to do it, so that your posi-
tion will be defined and also whether you 
come under the first or second of these two 
sentences. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Mr. Kristeller: I offer in evidence certi-
fied copy of a mortgage made by Equitable 
Properties Corporation to Mary Crane San-
derson and others, dated July 3, 1927, and 
recorded in the Office of the Register of 
Essex County January 4, 1927. 

( Same is received in evjdence and marked 
Exhibit D. 1.) 

Offer in evidence deed of Conrad Deuchler, 
Sheriff of Essex County, to 295 Halsey Street 
Company, dated January 6, 1929, and being 
a Sheriff's deed, pursuant to writ of fieri 
facias, issued out of the Court of Chancery 
of New Jersey, in a foreclosure proceeding 
foreclosing a mortgage which has already 
been marked Exhibit D. 1. 

(Same is received in evidence and marked 
Exhibit D. 2J 
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John Arthur, for Defendant, direct. 

JOHN ARTHUR, sworn in behalf of the de-
fendant. 

Direct examination by Mr. Kristeller. 

Q 'What is your business? A Structural en-
gmeer. 

Q With whom are you connected? A Divi-
sion of Buildings, Newark. 

Q Does that department have jurisdiction 
over the property 295-301 Halsey street, Newark? 
A It has. 

Q Tell us whether or not you examined that 
property recently at my request? A Yes, I did 
go over there. 

Q vVhen? A Tuesday. 
Q What kind of a building is it 1 A Four-

story brick building, non-fireproof, used as a 
garage. 

Q What k~nd of a garage? A Public. 
Q I show you a book and I ask you whether 

it is the official building code of the City of 
Newark? A It is. 

Q . Will you turn to the section covering 
garages. 

Mr. Bernstein : I object to any reading 
from the ordinance. 

Mr. Kristeller: I offer the ordinance in 
evidence. 

Mr. Bernstein: Objected to as immaterial. 
(Argument.) 
The Court: It may be that counsel wants 

to prove that there is an ordinance of New-
ark which requires this building to have a 
sprinkler system. 

Mr. Bernstein: How would that affect us? 
I say it is immaterial. 
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68 
John Arthur, for Defendant, direct. 

The Court: Suppose we find it is a non-
fireproof building and when you take out this 
entire system the building cannot function 
any more as a garage, any more than an 
apartment house can, without its stoves or 
ranges. If you wish to put that in evidence 
you may do so, but if the objection is to the 
way you are doing it or to the formality of 
it, of course, it is good. 

Do you object to the formality of the m-
troduction of this in evidence 1 

Mr. Bernstein: No. 
Mr. Kristeller: I offer in evidence only 

section 21, paragraph 3, referring to altera-
tions to non-fireproof buildings; section 22, 
paragraphs 1 and 2, referring to area limits 
of non-fireproof buildings. Section 23, para-
graph 2, referring to public garages and 
hospitals, the area and height limit. Section 
364, paragraphs 1, 2 and 5, referring to 
sprinklers, and section 442, ref erring to 
violation for this ordinance. 

Mr. Bernstein: I object on the ground 
that it is incompetent, irrelevant and im-
material; (2) that the ordinance-

The Court: To all of it 1 
Mr. Bernstein: Yes. 
The Court: I cannot rule on that. I do 

not know what is in these various sections. 
Sustain the objection. 

Q Is this an official book published by the 
Commissioners of the City of Newark, containing 
the building code of the City of Newarld A 
Yes, sir. 
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John Arthur, for Defendant, direct. 

Q The one you work under in the Building 
Department 1 A It is. 

Mr. Kristeller: I offer the Building Code 
in evidence. 

Mr. Bernstein: I object to it as incom-
petent, irrelevant and immaterial and not 
binding on this plain tiff. 

The Court: Do you object to having evi-
dence produced without the formality of 
bringing someone up from the City Hall, in-
dicating that a garage of this character has 
to have a sprinkler system 1 Do you object 
to that1 

Mr. Bernstein: No, I object to any 
ordinance that tends to vary this contract. 

The Court: I asked you if you object to 
the ordinance being introduced without the 
formality of getting somebody from the City 
Hall 1 

Mr. Bernstein : No, sir. 
The Court: Put it in. I will admit it. 
Mr. Kristeller: Those were the sections 

I referred to. 
The Court: All right, I will admit those 

20 

sections you referred to. 3 0 

Q Tell us what is the section under which this 
building is operated as a garage. 

Mr. Bernstein: I object, as the contract 
speaks for itself. 

The Court: Sustain the objection. 

Q What type of building is this 1 A Non-
fireproof. 

40 
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John Arthur, for Defendant, direct. 

Q What is it being used fod A Public 
garage. 

Q Is it being used in compliance with the 
ordinance just introduced 1 

Mr. Bernstein: I object. 
10 The Court: Admitted. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

A It is. 
Q What is the area of the building, the 

square-foot area of the building1 

Mr. Bernstein: I object to the question as 
20 being immaterial. 

The Court: Sustain the objection. 

Q Is there a sprinkler system in this building 1 
A There is. 

Q Under the code, if the sprinkler system was 
removed, could the property be used for a public 
garage1 

Mr. Bernstein: I object to whether it 
30 could be or not. 

(Argument.) 
The Court: You and I admit that this 

could not be used as a public garage without 
a sprinkler system. 

Mr. Bernstein: There is nothing in the 
contract respecting any ordinance whatever, 
so I would say they are precluded from in-
jecting any question about the ordinance. 

The Court: I do not think you quite un-
40 derstand the situation. 
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John Arthur, for Defendant, cross. 

( Ar gum en t.) 
Mr. Bernstein: The effect of the ordi-

nance would be to deprive us of our property 
and impairs our contract. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q ( Question read.) A It could not. 
Q What is the penalty for the use of this 

man's fireproof building without a sprinkler 
system 1 

Mr. Bernstein: I object. 
The Court: Sustain the objection. 

Cross examination by Mr. Bernstein. 

Q If the sprinkler system were taken out of 
the building you say it could not be used as a 
public garage 1 A It could not. 

Q Assuming that the sprinkler system were 
taken out and a new one installed, could it be 
used as a public garage 1 

Mr. Kristeller: I object to that as not 

10 

20 

proper cross examination. 30 
The Court : Admitted. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A It could not be used until it was sprinkled. 
Q Assuming that the present sprinkler 

system was taken out, but that another sprinkler 
system was installed, could it then be used as 
a public garage 1 40 
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72 
John Arthur, for Defendant, cross. 

Mr. Kristeller: I object to the question 
as improper and immaterial what might 
happen. 

The _ Court: What takes place after the 
removal is of no consequence. It is whether 
the removal will reap a material injury to 
the freehold. 

(Argument.) 
The Court: You may ask that question. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q ( Question read.) A It could be used if 
the system was installed. 

2 0 Q If the sprinkler system was taken out 
would you still have the city water there1 A 
The city water would be in the street; the main 
would still he there. 

30 

40 

Q Could the main be connected with the new 
sprinkler system in the event a new one were 
installed 1 

Mr. Kristeller: I object. 
The Court: I admit it. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A Yes, sir, it could. 
Q Are there garages in Newark equipped 

without sprinkler systems 1 

Mr. Kristeller: I object. 
The Court: Sustain the objection. 
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William Gibbs, for Defendant, direct. 

Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
The Court : No doubt they are, if fire-

proof, but this is a different kind of building. 

Q In March, 1927, there were garages m 
Newark equipped without sprinkler systems 1 

Mr. Kristeller: I object. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

WILLIAM GIBBS, sworn m behalf of the 
defendant. 

Direct examination by Mr. Kristeller. 

Q What is your occupation t A Inspector in 
the Bureau of Combustibles, City of Newark. 

Q Did you examine the properties 295-301 
Halsey street t A I am. 

Q You did t A Yes, sir. 
Q What kind of a building is it 1 A Four-

story, basement non-fireproof. 
Q Did your department have charge and 

jurisdiction over public garages 1 A We do. 
Q Is this property licensed to operate as a 

public garage 1 

Mr. Bernstein: I object as immaterial. 

10 
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The Court: Sustain the objection. 40 
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William Gibbs, for Defendant, cross. 

·Q Is this property now being used as a public 
garage? A It is. 

Q Is the property sprinkled? A It is. 
Q If the sprinkler were taken out could the 

property be used under your department's juris-
diction as a public garage? A Can I have that 
again? 

Q ( Question read.) A It could not. 
Q Would your department license this prop-

erty as a public garage with no sprinkler system 
in-it? 

Mr. Bernstein: I object to that as incom-
petent, irrelevant and immaterial. 

The Court: Sustain the objection. 

Q Under your department could this property 
be licensed as a public gd,rage without a sprinkler 
system? 

Mr. Bernstein: I object. 
The Court: Admit it. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A No. 

Cross examination by Mr. Bernstein. 

Q Did you say this was a :fireproof building? 
A Non-fireproof building. 

Q As a matter of fact, the first floor is :fire-
proof, is it not? A We do not class-

Q I say the first floor is :fireproof, is it not? 
A It is what we class as semi-fireproof. 

40 
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William Gibbs, for Defendant, cross. 

Q What do you mean by semi-fireproof 1 A 
There is some wood construction in the win-
dows and in the floors and. open ramps from one 
floor to another. 

Q The second, third and fourth floors, are 
those fireproof or non-fireproof1 A Non-fire-
proof. 

Q Does the first floor require a sprinkler 
system 1 A It does. 

Q Notwithstanding it is semi-fireproof it re-
quires a system 1 A It does. 

Q Turn to the provision of the building 
ordinance that provides that semi-fireproof 
buildings require a sprinkler system. A I 
might say this-

Q Just turn to the provision. A The ques-
tion that you refer to here doesn't come in this 
building at all so we are only taking up time 
in reference to what you class as a semi-fireproof 
building. 

Q Does a semi-fireproof building require an 
automatic sprinkler system 1 A A semi 1 

Q Yes. · A According to the use of the 
building, and area of the building and construc-
tion of the building. 

Q Is there any provision in the ordinance you 
now have which provides that a sprinkler system 
is to be installed in a semi-fireproof building 1 A 
According to the floor area. 

Q You would say that the floor area of this 
building would require a sprinkler system, not~ 
withstanding that it is semi-fireproon A Yes. 

By the Coiirt. 

Q What do you mean semi-fireproof 1 A 
Partly fireproof. 
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Rudolph Krueger, for Def end ant, direct. 

By Mr. Bernstein. 

Q What did you call it1 A Non-fireproof 
building. This building is what we class as an 
open building, according to the ramps from one 
floor to the other, which leaves an open area 
from the bottom to the top. Your question of the 
semi-fireproof building is this, that the first floor 
has concrete and steel beams ; that does not put 
the entire building in a semi-fireproof class be-
cause unless that building was constructed under 
the building code it should be either semi-fire-
proof or non-fireproof. 

Q Do you know when the ramps were m-
stalled 1 

Mr. Kristeller: I object as immaterial. 
The Court: Sustain the objection. 

Q There are ramps in this building1 A 
Yes, sir. 

Q Where are the ramps 1 A They extend, 
the first ramp on the south side of the building 
and the second on the north and so on to the 
fourth floor, open ramps. 

Q If there were no ramps, would that build-
ing require a sprinkler system 1 A It would. 

Q Notwithstanding the ramps 1 A Yes, sir. 

RUDOLPH KRUEGER, sworn in behalf of the 
defendant. 

Direct examination by Mr. Kristeller. 

Q What is your profession 1 A Architect. 
Q How long have you been an architecU A 

4 0 Eleven years. 
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Rudolph Krueger, for Def end ant, direct. 

Q Did you by request make an examination 
of the premises 295-301 Halsey street, owned by 
295 Halsey Street Company1 A Yes, sir. 

Q When 1 A I made an inspection yester-
day and one day last week. 

Q In your experience as an architect, have 
you handled the construction of mercantile and 10 
commercial buildings as well as private dwell-
ings 1 A I have. 

Q Have you examined this building in respect 
to its condition as to whether or not it is fire-
proof or non-fireprooH A Yes, sir. 

Q What is this building 1 

Mr. Bernstein: I object as immaterial as 
to whether it is fireproof or non-fireproof. 

The Court: Objection overruled. 2 o 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A Non-fireproof building. 
Q Did you examine the sprinkler system in 

this building 1 A I did. 
Q Tell us the type of ceiling on the first floor. 

A Reinforced concrete ceiling, is what we call 
concrete beam joists, that is concrete beams are 30 
placed closer together than you would ordinarily 
put in a straight concrete building. 

Q "\iVhat is the ceiling on the second floor1 A 
Wood floor beams with covered metal ceilings. 

Q The third floor 1 A The same. 
Q And the fourth floor 1 A Op0n. Just 

wood, rough beams. 
Q Tell us how the sprinkler system is affixed 

to tlw property on th0 first floor. I am talking 
only of the c0ilings. A It is fixed with bolts 40 
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Rudolph Krueger, for Def end ant, direct. 

to the ceilings and to the concrete beams it is 
fastened with what they call cast-iron brackets 
screwed into the concrete beams with lag screws. 

Q Is the second and third floors constructed 
alike 1 A Yes, the second and third are iden-
tical. 

Q How is the sprinkler system affixed on the 
second and third floors 1 A With cast-iron 
brackets screwed in with wood joists. 

Q With reference to the metal ceiling, how 
is it affixed 1 A These brackets are through the 
metal ceiling, cutting into the metal ceiling. 

Q Were the screws in the metal ceiling or in 
the beams 1 A Drove through the metal ceiling 
and fastened in the wood beams. 

Q How1 A Probably screwed into the 
20 beams. 

30 

40 

Q You say "probably." A You cannot see 
the condition above the metal ceiling. 

Q You heard testimony by Mr. Kay that the 
screws were inserted through the metal ceilings 
into the wood beams. Is that the condition in 
which you found it 1 

Mr. Bernstein: I object to any character-
ization. 

The Court: Admit it. 

A It seems they are screwed right into the 
beams. 

Mr. Bernstein: I object to what it seems. 

A You could not tell unless you tore the metal 
ceiling off. 

Q You heard testimony that the screws were 
inserted through the metal ceiling to the wood 
beams so that you wouldn't have to destroy the 
metal ceilings. Is that the condition you found 
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Rudolph Krueger, for Def end ant, direct. 

there 1 A No, you would have to destroy the 
metal ceilings to pull them down. 

Q On the fourth floor how was it affixed 1 
A Attached by a bracket to a joist with "U" 
hangers and strap hangers. 

Q Let us go back to the first floor. How 
could the sprinkler system be removed 1 

Mr. Bernstein: I object to this witness 
testifying, as he is not qualified. He is an 
architect, and there is no testimony showing 
that he was ever engaged in the sprinkler 
business. 

The Court: I will admit it. I do not 
think that calls for a very high degree of 
authority to answer. 

A In order to remove that it would be necessary 
to disconnect the pipe, take off the heads and 
remove the bolts from the beams and ceilings and 
remove the hangers with the bolts, leaving holes 
in the ceilings and concrete beams. 

Q On the second and third floors, what would 
you have to do to get it out on those floors 1 A 
Remove the hangers, unscrew them and probably 
in places remove the metal ceilings, take that off 
and put the metal ceilings back and patch up all 
the holes. 

Mr. Bernstein: I object to the answer and 
ask that any testimony where he says prob-
ably be stricken out. 

The Court: No, I will not strike it out. 

Q Tell us what the damage would be on the 
second and third floors and how it could be re-
paire<l. 
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Rudolph Krueger, for Def end ant, direct. 

Mr. Bernstein: I object to how the metal 
ceilings could be repaired stated. This man 
is an architect. 

The Court: Admit it. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q In order to repair the ceiling you would 
have to get the metal ceiling man to cut the 
squares in every place and put a patch on where 
the holes are. From what you would observe on 
each floor, there would be approximately from 
two hundred and fifty to three hundred holes 
and each one of the holes would have to be 
patched up and the ceiling would look like a 

20 patch quilt after you got through with it. 

By the Court. 

Q How large are the holes f A From prob-
ably a half-inch up. 

Q How many do you think there are f A 
Two hundred fifty to three hundred. 

By Mr. K risteller. 

30 Q Tell us about the main pipes that feed the 
sprinkler on the ceiling, where are they placed 
on the building f A The ones on the first floor, 
or first that go through f 

Q The first that go through. A The main 
duct or the basement alongside the first floor 
going through the floor runs out along the build-
ing until somewhere about one-third of the build-
ing and runs up to the second floor alongside a 
column and that main takes the sprinkler for 

4o the second floor and then there is a brick west 
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Rudolph K reuger, for Defendant, cross. 

building and runs up to the third floor, taking 
the line off the third floor to the fourth floor 
going through all the floors. 

Q Where does the main originally come from f 
A From the basement. 

Q Where does it enter the building 1 A It 
enters the building through the basement floor 
against the wall on the north side of the building. 

Q In what part of the building does this main 
break through part of the building f A It 
breaks through on every floor except the roof. 

Q How big a pipe is it f A It varies from 
six inches-I think to the upper floors four 
inches. 

Cross examination by Mr. Bernstein. 

Q You are an architect f A I am. 
Q You have been how longf A Eleven 

years. 
Q In the City of Newark f A City of New-

ark and State of New Jersey. 
Q Did you ever do any ·work for the 295 Hal-

sey Street Company f A I did. 
Q Where f A At the garage building 295 

Halsey street. 

10 

20 

Q What kind of work did you do there1 30 

Mr. Kristeller: I object as immaterial. 

Q You know Mr. Kassel, don't you f A I do. 
Q Very friendly with Mr. Kassel, aren't you f 

Mr. Kristeller: I object as immaterial. 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

40 
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Rudolph K reuger, for Defendant, cross. 

Q You made a very close inspection of this 
building, didn't you 1 A I did. 

Q How long did it take you to make the in-
spection f A An hour the first time and a half 
to three-quarters the second time. 

Q You went from floor to flood A Yes, sir. 
Q Started at the basement and at the main 1 

A Yes, sir. 
Q Did you look at the basement 1 A Yes, 

sir. 
Q The first floor up to the fourth 1 A Yes, 

sir. 
Q Did you make a written report 1 A I did 

not. 
Q Do you remember everything you saw 1 

20 A I do. 
Q The sprinkler system is connected with the 

main 1 A What do you mean "connected with 
the main''1 

Q The attachment in the basement 1 A Yes, 
sir. 

Q What does that attachment consist of 1 Or 
what is the nature of that attachment 1 A The 
question isn't clear. 

Q The attachment with the city main. A 
30 Iron pipe and iron flange. 

Q Where is the iron pipe1 A Up near the 
front of the building. 

Q Is it removable1 A Yes, sir. 
Q How about the valves, did you see any 

there f A Yes, sir. 
Q Are they removable f A Yes. 
Q Did you notice the sprinkler heads? A 

Yes, sir. 
Q In fact, the entire system is removable, is 

40 iU A Yes. 
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Rudolph K reuger, for Defendant, cross. 

Q How would you remove these valves? A 
How would I remove the valves? 

Q You saw the valves there. A Which ones 1 
In the basemenU 

Q Yes. A Just unscrew them and take 
them apart. 

Q A simple matter? A I don't know how 
simple it is. 

Q How long would it take? A I am not a 
judge of that. 

Q You do know they are part of the sprinkler 
system, don't you? A Yes, sir. 

Q As a matter of fact, you simply unscrew 
t.hem and lift the valves up? A I don't know 
the exact method that a pipe man would use to 
do that. 

Q You are not familiar with the removal of 
any sprinkler systems, are you? A Never re-
moved any. 

Q You never sRVi7 any removed? A No. 
Q With respect to the first floor, that is all 

pipes mostly, isn't it, on the first floor? A What 
do you mean by '' mostly all pipes''? 

Mr. Bernstein: Withdraw the question. 

Q How many bolts on the first? You men-
tioned bolts on the first flood A Yes, sir. 

Q Just where are these bolts with respect to 
the main, are they near or away from the main? 
A Well, the bolts are in the concrete floor and 
concrete beams that holds the hanger and the 
hanger holds the main. 

Q Is that removable? A Yes, sir. 
Q How would you remove those bolts? A 

Get a wrench and unscrew them. 
Q They unscre,v right out? A Yes. 

20 
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Rudolph Kreuger, for Defendant, cross. 

Q Respecting the hangers, are those remov-
able 1 A Yes. 

Q How would you remove those 1 A Take 
the pipes off first and unscrew the bolts and take 
the hangers off. 

10 Q Would you unscrew the hangers, too f A 
Where1 

Q On the first floor. A You don't have to 
bring this down, pipe and all. 

Q How about the second floor f A You take 
the pipe out and unscrew the hangers. They are 
fastened on with bolts; you have to take the ceil-
ing off and remove them. 

Q You would remove the hangers the same 
as you would remove anything else f A What 

20 do you mean by '' anything else'' f 
Q Nothing complicated about it; you simply 

unscrew them f A Yes. 
Q You say there is a metal ceiling on the sec-

ond floor f A Yes. 
Q Also on the third f A Yes, sir. 
Q Nothing on the fourth f A No. 
Q And not in the basementf A No. 
Q In order to take the metal ceiling out on 

the second and third floors that would cause 
3 o holes in the ceiling f A No. 

40 

Q You unscrew the equipment on the second 
and third floors without hurting the metal ceil-
ing1 A Some hangers you could and some you 
couldn't. Some of the double hangers are bolted 
to the wood beams. 

Q Approximately how many hangers on the 
second floor couldn't you remove without tearing 
the metal ceilings f A I don't know. 

Q You didn't see that f A I didn't stop to 
count them. 
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NI otion for Direction of a Verdict. 

Q You didn't think that was important1 A 
I don't know. 

Q Yet, you made a very minute _inspection 1 
A A general inspection of the whole character 
of the system. 

PLAINTIFF RESTS. 

DEFENDANT RESTS. 

Mr. Kristeller: I move for a verdict in favor 
of the defendant and against the plaintiff on the 
ground it now appears by uncontroverted evi-
dence the property cannot be removed without 
destroying the function of the property as a pub-
lic garage, and 

Further, it comes within the section of the 
conditional sales act that the reservations are 
void as to the defendant because it appears that 
the detaching of the fixtures would destroy the 
property. 

On the further ground that it affirmatively ap-
pears by the evidence of the defendant that the 
defendant is the holder of the title to the prop-
erty by virtue of a foreclosure sale and deed 
from the sheriff, which mortgage covered a sher-
iff's deed and antedates the filing of the condi-
tional sales agreement and there is no evidence 
of express consent to the reservation of title by 
the mortgagee nor his successors in title. 

(Argument.) 
The Court: It would seem it was a jury ques-

tion, to me. 
Mr. Kristeller: Yes, if there was any dispute. 

I don't think there is any dispute. 
(Argument.) 

10 
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Motion for Direction of a Verdict. 

The Court: Isn't the only question to be sub-
mitted to the jury, "Do you find that the re-
moval of the sprinkler system will cause material 
injury to the freehold'' f Wouldn't the answer 
to that question solve the case before us, of 
course, with instructions to them that if they 

1 O said ''yes,'' they should find one thing and if 
''no,'' something else. 

Mr. Kristeller: It seems that that question 
should be decided by the Court, plus the ques-
tions you must find, that there was no evidence 
of any assent. 

The Court: No, there wasn't any assent. 

(Jury retires.) 

Mr. Bernstein: Counsel have entered into a 
20 stipulation to request or submit the question to 

the jury as to whether the goods ·which are the 
subject matter of this suit could be severed with-
out material injury to the freehold and with 
proper instructions from the Court as to what 
that means. 

30 

Mr. Bernstein: May Mr. Bernstein of the 
New York Bar be permitted to sum up, your 
Honorf 

The Court: Yes. 
Defendant's counsel prays an exception to this 

ruling of the Court ( denying motion for direc -
tion of verdict). 

Exception noted as ground of appeal. 

( The jury returns into court.) 

The Court: The only question to be submit-
ted to you gentlemen and the Court-we '11 write 
it out-with the approval of counsel, is whether 

4 0 or not this sprinkler system can be removed with-
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out material injury to the freehold, not using 
the words of the statute, and your answer will 
be either yes or no; that will be much easier 
than to involve you in the statute itself, and it is 
upon that point that counsel will sum up. 

Mr. Bernstein: Do the damages as costs of 
removal enter into the question of verdict 1 

The Court: I will take care of that in the 
charge. 

Mr. Kristeller sums for the defendant. 

Mr. David Bernstein sums up for the plaintiff. 

CHARGE OF THE COURT. 

The Court charges the jury as follows: 

1[ouNTAIN, J. 
The question which will be submitted to you is 

this, '' Is the sprinkler system, with all the hang-
ers, accessories, sprinkler heads, piping, sever-
able wholly without any injury to the freehold 1 '' 
an<l your an s,ver to that will be ''Yes'' or ''No.'' 

This has simplified your vrnrk. The statute 
under which this case is brought is a little bit 
complicated. I would suggest most emphatically 
to you that when you retire to the jury room 
you regard this question as the issue, you are 
not supposed to go into what you may think are 
the rights or the wrongs or the claims of the sep-
arate individuals or company involved in this 
case, but simply to answer this question. The 
Court would like to indicate a background that 
may be helpful. If possible, I am going to take 
two or three cases to shovv you what might hap-

10 
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pen under certain conditions m actions similar 
to this. 

Assume, if you will, that each one of you had 
$10,000 to invest and you concluded that you 
would invest that money in a bond and mort-
gage and, we will assume, if you please, that a 

1 O small apartment house was shown to you, and 
that you found in the apartment house old coal 
stoves in the kitchens and that it was lit by gas. 
I want to make this an extreme case, if I can. 
At any rate, after looking over the apartment 
you decided there was sufficient equity there for 
you to advance $10,000 to the owner of the prop-
erty. You said to yourself, '' This property is 
worth $20,000 to $25,000 and my $10,000 is am-
ply protected,'' and so you advanced the money 

20 and received a bond which was secured by a 
mortgage on the property and you put it in your 
safe deposit box. Assume, if you please, that 
you have held that mortgage four or five or six 
years. Assume that the owner decided he was 
not renting it any too well and that he con-
cluded to make some improvements and he ad-
vanced the money out of his own pocket and 
removed these coal stoves and put in gas stoves 
and took out the gas fixtures and put in electric 

30 fixtures and further that he piped his house, we 
will assume, for refrigerators, not only to re-
frigerate the iceboxes, but, perhaps, to refriger-
ate the water that flowed out of the cold water 
taps. All of this involved a certain amount of 
alteration in the apartment and, when it was 
completed, the tenants moved in and things went 
along as usual. Later, we will assume that the 
owner, unfortunately, got into financial diffi-
culties and was not able to pay the interest on 

40 his mortgage and you had to foreclose it. At 
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the time of the foreclosure sale, we will assume, 
that you were prepared to buy it in for $10,000, 
the amount of your investment, when you were 
unexpectedly told that the refrigeration plant in 
the house was going to be torn out because it 
had been sold on a conditional bill of sale. That 
the faucets ·would be taken away and that the 
refrigerators would be removed and the neces-
sary pi ping would be taken out and, suppose, 
you found that the same situation existed as to 
the gas stoves. Also, let us assume, that the 
value of the apartment had depreciated and you 
began to wonder what your house was going to 
look like after all these operations had come to 
pass. You wondered whether you ·were going 
to save your $10,000 equity after these goods and 
chattels had been taken out, or whether you were 
not. Of course, that is an extreme case. 

Let us assume a case that is the extreme the 
other way. Assume, perhaps, a similar situation 
where a man puts in a radio-I mean the owner 

10 

20 

of the building. Assume that you hold the mort-
gage and he puts in a radio and he simply at-
taches it to the necessary appliances, using elec-
tricity. It is a matter of ease to detach and 
remove that radio under a conditional sales con-
tract, because one only has to unscrew the socket 3 O 
and there is no damage to the property. That 
is the other extreme. 

I do not know whether those two examples will 
be helpful or not, but here we have a situation 
where vve are asked to decide whether the re-
moval of this sprinkler system can be done with-
out material injury to the freehold; by that I 
mean injury to the structure to which it is at-
tached. When you consider this situation you 
should consider, among other things, the fact 40 

.. -Jr} 
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that it took some time to put that in and it will 
take some time to take it out, as indicating the 
character of the structure. Of course, it will 
take probably less time to take it out-I think 
the testimony was that it took six weeks to put 
it in. Necessarily, that was, in a way, a lot of 

1 O work, because I imagine a lot of pipe had to be 
made and holes drilled which would not be neces-
sary in taking the system down. Another thing 
you have to consider is this, you might find in 
your consideration that, in this particular non-
fireproof garage, that the sprinkler system was 
a part of the plant, that the building, as a whole, 
or as a garage, could not function without it. 
You may consider whether this institution as a 
garage would be injured by taking out the sprin-

20 kler system, that is, whether or not taking out 
a part would injure the structure. 

There are two aspects to this type of injury 
which you may consider; one is the physical in-
jury, the taking or tearing out, however it may 
be done; the physical injury done to the prop-
erty. The other is not exactly the physical in-
jury, but the injury to the institution to which 
the structure is a part, an injury to the free~ 
hold of which the sprinkler system is a part. 

3 0 Among other things there is testimony to which 
I have referred indicating that this garage busi-
ness cannot function without the system because 
the city requires it to be there. "When you retire 
to the jury room perhaps this question can be 
answered a little easier, in view of the summing 
up of counsel and by what the Court has said. 
I hope I have not made it more difficult for you. 

I might add that one of the jurists in this State 
has said, I think with considerable good sense, 

40 that, in a question of this kind, where something 
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in the nature of a fixture is being considered, 
that it is not the intention, in attaching the fix-
tures, which is emphasized, but the material in-
jury in detaching the fixtures. 

(Jury retires.) 

Mr. Bernstein: I respectfully pray an excep- 10 
tion to that part of your Honor's charge which 
refers to the question as to the removal of the 
sprinkler system as affecting the garage, or the 
institution and the conducting of the garage 
itself. 

Exception noted as ground of appeal. 
Mr. Bernstein: I respectfully pray an excep-

tion to that part of the charge which goes into 
the two illustrated cases, the radio and the case 
of the gas and the stoves. 2 O 

Exception noted as ground of appeal. 
I respectfully pray an exception to that part 

of the charge respecting the use of the garage in 
the event that the sprinkler system was removed 
from the premises and the effect of the business 
on the premises. 

Exception noted as ground of appeal. 

( The jury returns into court.) 

The Court: Gentlemen of the jmy, you have 
sent me a communication which I will read: 
'' This jury understands that there are two ele-
ments of material damage to the freehold: 

1. Physical. 
2. Use. 
Are 1.,'e to understand that the second element 

of damage is confined to the present use of the 
property, namely, that of garage, or does it ap~ 
ply to any general use to which the property 

30 

40 
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might be put in its present condition, or by 
alteration 1 In other words, might not this build-
ing be used for other purposes where the reJ 
moval of the sprinkler system ·would not affect 
its use for such other purpose 1" 

The Court: As to that question, gentlemen, 
lO the statute refers to a material injury to the 

freehold which will be occasioned by the removal 
of the property. When will that be occasioned 1 
Obviously, the minute the property is removed; 
that is the time the injury is apparent. If you 
have this building fitted with a complete sprin-
kler system on four floors, your injury as to 
when this material injury to the freehold takes 
place, is directed to the moment, I should imag-
ine, that it is taken out and you look at the prop-

20 erty and say, "What is its condition now 1" not 
as to whether it might be two years after or when 
something else happens to it, it is changed, turned 
from a garage into a storehouse or something 
else. That is immaterial. The point is, does it 
apply to the condition of the premises just after 
the removal takes place 1 

Now, as to the application of this word ''use,'' 
which you say is an element, and perhaps I put 
it a little strongly if I called it an element. It 

30 isn't exactly an element; it is sort of a factor to 
be considered. To take another case, if you had 
an injury to the freehold, of course, the injury 
to the building is not only a physical injury, but 
the injury to the building for the purpose for 
which it is used. If you had an apartment house 
and it was rented, we will say, to thirty-two 
families, and it was mid-winter and you suddenly 
saw someone taking all the gas stoves out, is 
not that a factor to be considered, to determine 

4 o the injury to the freehold 1 I wouldn't say it was 
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an element of damage. I would say it was a 
factor to be considered, to determine whether 
there was material injury to the freehold, if, as 
in this case, the sprinkler system was removed. 

( The jury retires.) 

Mr. Bernstein: I respectfully pray an excep- 10 

tion to that part of the charge wherein the Court 
said that the use of the building is a factor m 
determining the question presented to it. 

Exception noted as ground of appeal. 
Also, I pray an exception to that part of the 

charge as to the purpose to which the building 
is put. 

Exception noted as ground of appeal. 
Also, I pray an exception to that part of the 

charge where in the case of the gas stoves in the 
apartment house ,ms cited respecting its re-
moval. 

Exception noted as ground of appeal. 
Mr. Kristeller: I respectfully pray an excep-

tion to that part of your Honor's charge in an-
swer to the question by the foreman of the jury, 
that they may consider the immediate adapta-
bility of the property for other use. 

Exception noted as ground of appeal. 

(The jury returns into court.) 

Foreman: The answer to the question 1s 
"Yes." 

20 
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H. G. VOGEL COMP ANY 

Boston 
Cincinnati 

Buffalo 

10 Executive Office 
Plant: 15 West 37th Street 
Linden, N. J. New York City 

Feb. 18th 1927. 

Submitted by New York Department 
To Equitable Properties Corporation 

Address 295-301 Halsey Street, Newark, N. J. 
H. G. Vogel Company proposes to equip the 
property of Equitable Properties Corp. 

20 Located at 295-301 Halsey St., Newark, N. J. 
with a system of fire extinguishing apparatus as 
described in the specifications which are attached 
hereto and made part hereof. 

(1) All the material is to be of standard 
quality, and the work herein specified is to be 
done in a thorough and workmanlike manner and 
in conformity with the standard of construction 
acceptable to the Schedule Rating Office, Newark, 

30 
New Jersey, and subject to inspection by them, 
and whose inspection and report will be evidence 
of proper and satisfactory completion of the 
work. 

40 

(2) Sufficient space on the premises for 
materials, and proper facilities for the proper 
prosecution of the work, including water, light, 
local telephone, and elevator service when avail-
able, shall be furnished to the H. G. Vogel Com-
pany by you at your expense as, and when, the 
H. G. Vogel Company requires it. 
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(3) Except when and where Dry Pipe System 
is specified you shall maintain sufficient heat or 
other protection thruout the premises to pre-
vent freezing. 

( 6) ·Au pain ting shall be furnished by you, 
unless specifically included in this proposal. 

(7) The H. G. Vogel Company shall not be 
liable for any loss or damage from delay or other-
wise, due to strikes, lockouts, action of the 
elements, or to any cause beyond the control of 
the H. G. Vogel Company. 

( 8) Any loss or damage from :fire or any 
other cause not the fault of the H. G. Vogel Com-
pany, to materials, tools, equipment or work, 
while in or about the premises shall be borne 
by you. 

(9) If, in connection with the performance of 
this contract, any damage be caused, or any claim 
be made for which the H. G. Vogel Company may 
be liable, notice with an itemized statement 
thereof must be given to the H. G. Vogel Com-
pany promptly, and in any event, within ten days 
thereafter, otherwise the H. G. Vogel Company is 
released from liability. 

(10) If the work be discontinued by reason of 
strikes, lockouts, action of the elements, or any 
cause not the fault of the H. G. Vogel Company, 
there shall, at the option of the H. G. Vogel Com-
pany, be due and payable by you to the H. G. 
Vogel Company upon request of the H. G. Vogel 
8ompany, a sum equal to the full price stipulated 
in this proposal, less an allowance to be made by 
the I-I. G. Vogel Company for materials, labor 
and expense not supplied or incurred. 

( 11) Any default hereunder by you shall, at 
the option of the H. G. Vogel Company, make im-

20 
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40 
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mediately due all sums then owing to the H. G. 
Vogel Company which otherwise would be there-
after payable. 

(12) At the H. G. Vogel Company's option, 
you shall be deemed to have made default here-
under if you be adjudicated a bankrupt or insol-

l O vent, or a Receiver in bankruptcy or insolvency 
of your property be appointed, or if you make a 
general assignment or trust for the benefit of 
creditors, or if a judgment be docketed against 
you or the aforesaid property, or if a lien in 
foreclosure or mechanic's lien be filed against the 
aforesaid property, or if you fail to make any 
payment hereunder as herein provided or to ful-
fill any of the conditions hereof. 

(13) The H. G. Vogel Company retains title 
20 to the material and equipment until payment in 

full therefor, with the right in case of any de-
fault on your part to enter the premises and 
remove the same, whether or not attached to the 
realty (for which purpose the material and equip-
ment, however attached, shall at all times be 
deemed personal property) and at the option of 
the H. G. Vogel Company, to sell the same at 
public or private sale with or without notice and 
apply the proceeds toward the balance due, 

30 together with the expenses of removal and sale, 
including reasonable attorneys' fees, you being 
liable for any deficiency; the H. G. Vogel Com-
pany, however, having the privilege, at any time, 
to change this conditional sale to an absolute 
sale and to pursue any statutory or other reme-
dies in such case made and provided. 

(14) This proposal is subject to approval in 
writing by an executive officer of the H. G. Vogel 
Company, and in the meantime, and in case of 

40 your acceptance, and in consideration of the H. G. 
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Vogel Company's making this proposal and of 
its preparation thereof, including the survey, you 
agree that such acceptance shall not be withdrawn 
or cancelled until after fifteen days from the date 
of its acceptance. 

1. SPECIFICATIONS: 
The H. G. Vogel Company will furnish and 

install an Esty Wet Pipe Automatic Sprinkler 
System, of first quality in every and all respects, 
together with the necessary pipe, fittings, hangers 
and other apparatus as hereinafter enumerated, 
all work specified to be done in a thorough and 
workmanlike manner on the premises aforesaid, 
and same when completed shall conform to the 
present standard of the Schedule Rating Office, 
and subject to inspection and approval of Equi-
table Properties Corp. 

The sprinklers for the proposed equipment 
shall be distributed throughout the 4 story and 
basement garage building, and there will be the 
necessary number of sprinklers to comply with 
requirements of the above named approving 
bodies such requirements not to be less than 
Seven Hundred and One (701) Sprinklers. 

2. ALARM VAL VE': 
1 611 Alarm Valve. 

3. ALARM SYSTEM : 
Electric Alarm System connected to the afore-

said Alarm Valve, with 1 electric gong. 

4. ,VATER MOTOR ALARM: 
1 Water Motor Alarm connected to the Alarm 

Valve. 

20 

30 



98 

Exhibit P. 1. 

5. DRAW-OFF PIPING: 
Draw-off piping to properly drain system to be 

run to accessible place for discharge as selected 
by the H. G. Vogel Company, to front outside of 
Building. 

10 6. EXPANSION CASES: 
Necessary Expansion Cases m place to sup-

port the sprinkler piping. 

7. DRILLING OF STEEL BEAMS: 
· Drill and tap steel beams where necessary to 
attach hangers. 

8. EMERGENCY SPRINKLERS: 
A cabinet containing twelve (12) sprinklers and 

sprinkler wrench for emergency use. 

20 9. FIRE DEPARTMENT CONNECTION: 
1 two-way Fire Department Connection outside 

of building, connected to the Sprinkler System. 

10. CITY \¥ATER CONNECTION: 
A 4x6 connection from the 611 low pressure city 

water main in Halsey Street to and connect with 
the Sprinkler System hereinbefore referred to. 

11. FREIGHT-CARTAGE: 

30 Deliver materials to local freight station and 

40 

do all local carting and handling. 

12. CUTTING OF HOLES: 
Necessary cutting of holes for the passage of 

the sprinkler piping, and properly repairing and 
painting all patchwork. 

NOTE: It is understood and agreed that the 
work in connection with the City water connection 
mentioned hereinbefore is based on ordinary good 
digging conditions, and should rock, water or 
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other unforeseen conditions or obstacles be en-
countered, the H. G. Vogel Company is to receive 
as an extra to the contract price the additional 
sum, not to exceed one hundred dollars ($100.00), 
providing however that notice in writing to the 
Equitable Properties Corporation is given by the 
H. G. Vogel Company with reasonable time to 
make inspection and approve. 

It is agreed that the H. G. Vogel Company is 
to prepare working plans which shall be sub-
mitted to the Schedule Rating Office of Newark, 
New Jersey, and to Equitable Properties Cor-
poration and the H. G. Vogel Company shall 
proceed with the work only upon receiving the 
signed approval of both of the foregoing parties, 
otherwise this contract becomes null and void. 

It is further understood and agreed between 
the parties hereto that the installation of this 
Sprinkler System is to be complete in all respects 
as per the requirement of the Schedule Rating 
Office of Newark, New Jersey, without any addi-
tional cost whatsoever to the Equitable Proper-
ties Corporation, except as herein provided for. 

That upon completing the installation of the 
Sprinkler System the H. G. Vogel Company is to 
furnish all necessary certificates of approval from 
the respective City Departments and Schedule 
Rating Office of Newark, New Jersey. 

The H. G. Vogel Company agrees to save harm-
less the Equitable Properties Corporation from 
all encumbrances arising from sub-contracts and 
other expense involving City Permits and addi-
tional requirements of the Schedule Rating Office 
of Newark, New J eresey, and all work to be abso-
lutely complete in all details for the agreed sum 
provided herein. 

10 
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It is agreed between the parties hereto that 
the installation of this Sprinkler System is to be 
completed no later than July 1st, 1927. 

15. This proposal and acceptance expresses 
the whole agreement, and no obligation, other 
than set forth herein and made part of this pro-

l O posal shall be binding upon the H. G. Vogel Com-
pany, and the price herein is subject to change 
without notice and this proposal withdrawn un-
less accepted within ten (10) days after the date 
hereof. 

(16) The H. G. Vogel Company's price for its 
work as herein specified is Five Thousand and 
00/100 ($5,000.00) Dollars, based on the installa-
tion of necessary Sprinklers. The price shall not 
include the installation of extra sprinklers due to 

20 changes in the buildings or contents after the 
completion of the H. G. Vogel Company's survey. 

H. G. Vogel Company, 
By (S) W. L. Kay 

ACCEPTANCE 

(17) We hereby accept the above proposal 
this 24th day of Feb. 1927, and hereby authorize 
the H. G. Vogel Company to do the work herein 

30 specified, and we agree to make cash payments 
as follows, 

1st Payment: $1500.00 to be paid upon com-
pletion. 

Balance ($3500.00) to be paid in the form of 
two (2) Notes, in the sum of $1750.00 each Notes 
to become due and payable six (6) and twelve 
(12) months respectively thereafter, and Notes 
to bear interest at 6% per Annum. 

Equitable Properties Corporation, 
40 (S) Albert J. Weisinger, Treas. 
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APPROVAL 

(18) Approved this 3rd day of March 1927. 

H. G. Vogel Company. 
By (S) F. C. Vogel, Secty. 
Executive Officer 

Received in the office April 12th A. D. 1927 at 
9:44 A. M. 

Office of 

REGISTER OF DEEDS AND MORTGAGES 

E'ssex County, New Jersey 

STATE OF NEW JERSEY, 
1 ss . 

CouNTY OF EssEx. · · 2 O 

I, HOW ARD S. DODD, Register 
of Deeds and Mortgages of the County of Essex, 
State of New Jersey, do hereby certify that the 
foregoing is a true and correct copy of a certain 
Conditional Sales Agreement made by Equitable 
Properties Corp. to H. G. Vogel Co. as the same 
may be found filed in my office under file No. 
22525 for said County. 

IN TESTIMONY WHEREOF, I have 30 
(SEAL) hereunto set my hand and official seal 

this 17th day of August A. D. 1929. 

HOW ARD S. DODD 
Register of Deeds and Mortgages 

40 
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By 39 and 58. 

Office of 
REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

CERTIFIED COPY OF 
Conditional Sales Agreement 

Equitable Properties Corp. 
to 

H. G. Vogel Co. 

Filed April 12, 1927, under File 
No. 22525. 

EXHIBIT D. 1. 

EQUITABLE PROPERTIES CORP. 
TO 

MARY EMMA SANDERSON' ET AL 

$69,500.00 
THIS MORTGAGE, 
made the third 
day of January 
One Thousand, 
Nine Hundred and 
twenty-seven 

BETWEEN Equitable Properties Corporation, a 
corporation of the State of New Jersey, having 

3o its principal place of business in the City of 
Newark in the County of Essex and State of 
............ party of the :first part, hereinafter 
known as the mortgagor, AND Mary Emma San-
derson, Lucy G. Sanderson, Charles D. Sander-
son and Clarence M. Sanderson, of the City of 
Orange in the County of Essex and State of New 

t 
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Jersey party of the second part, hereinafter 
knmvn as the mortgagee, 

WrTNESSETH, that the said mortgagor, for and 
in consideration of the sum of Sixty-nine thou-
sand five hundred ($69,500.00) dollars, lawful 
money of the United States of America, to it in 
hand well and truly paid by the mortgagee at or 
before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, and 
the said mortgagor therewith fully satisfied, con-
tented and paid, has given, granted, bargained, 
sold, aliened, enfeo:ffed, conveyed and confirmed, 
and by these presents does give, grant, bargain, 
sell, alien, enf eo:ff, convey and confirm to the 
said mortgagee and to their heirs, executors, 
administrators and assigns, ALL that certain 
tract or parcel of land and premises herein-
after particularly described, situate , lying and 
being in the City of N e-wark in the County of 
Essex and State of New Jersey. 

BEGINNING at a point on the ·vr esterly side of 
Halsey Street distant Northerly forty feet and 
fifty-eight one-hundredths of a foot from Hill 
Street and running; thence North sixty-two de-
gTees two minutes West one humlred twenty-two 
feet; thence North twenty-seven degrees forty-
five minutes East eighty-six feet and fifty-two 
0110-hundredths of a foot; thence South sixty-
two degrees forty-one minutes East one hundred 
t\venty-two feet to said ·westerly side of Halsey 
Street; thence South twenty-seven degrees forty-
five minutes West along the same eighty-seven 
feet and ninety one-hundredths of a foot to the 
BEGINNING. Being the same premises conveyed 
to the said party of the first part by deed bear-
ing date December 30, 1926 and to be recorded 

1/28/'27 
:#14. 

Assg't Rec'd 
Bk.186 

fage 124 

3/5/29 #4 
Assg't Rec'd 

Bk. 206 
Page 359 
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simultaneously herewith, this mortgage being 
given to secure a portion of the purchase price 
for said conveyance. Party of the first part, its 
successors or assigns, shall have the privilege 
to raise a new first mortgage to replace the 
present existing first mortgage under the fol-

l O lowing conditions: If said new mortgage is what 
is commonly known as a straight or standing 
mortgage and is in the principal sum of more 
than $91,000.00, then and in that event, the mort-
gagor will immediately, upon procuring said new 
mortgage, pay in reduction of the principal of 
the within mortgage the sum of $2500.00 semi-
annually from the date thereof instead of $500.00 
semi-annually as hereinbefore provided; with the 
further proviso that the mortgagor will pay over 

20 to said mortgagees, their heirs, executors, admin-
istrators or assigns all moneys received on said 
new mortgage in excess of the principal sum of 
$91,000.00 and upon notice to the said mort-
gagees at such time the new mortgage is pro-
cured, said mortgagees hereby agree to postpone 
the lien of the balance of principal due on their 
mortgage to the lien of said new mortgage. In 
the event that the mortgagor shall replace the 
present existing first mortgage with an install-

30 ment mortgage with installments totaling at least 
those now provided for in the present existing 
first mortgage that then the payments on account 
of the second mortgage shall be as hereinbefore 
provided for and provided in the event of the 
said new first mortgage being in excess of $91,-
000.00, that then and in that event, the excess is 
to be paid to the mortgagees in reduction of the 
second mortgage and that the second mortgagees 
will postpone the lien of the second mortgage to 
the ne·w first mortgage to be procured. The 

40 
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mortgagor shall have the privilege of paying off 
the unpaid portion of the principal of the within 
mortgage at any time before maturity, upon giv-
ing to the mortgagees thirty days written notice 
of the intention so to do. The mortgagor will 
provide the mortgagees with fire insurance to an 
amount not less than $125,000.00 except that it 
is understood that when the aggregate first and 
second mortgages on said premises are reduced 
to a sum less than $125,000.00, then and in that 
event the owner or o-wners of the premises will 
pay for sufficient insurance to equal the amount 
of the unpaid balance due on the said first and 
second mortgages. The mortgagees shall assign 
the ·within mortgage upon payment to them of 
the full amount due to them upon request of the 
party paying off the same. 

TOGETHER with all and singular the profits, 
privileges and advantages, with the appurte-
11ances to the same belonging or in anywise ap-
pertaining. Also all the estate, right, title, in-
terest, property, claim and demand whatsoever 
of the mortgagor of, in and to the same, and of, 
in and to every part and parcel thereof, To 
HAVE AND TO HoLD all and singular the above 
deseribed tract or lot of land and premises with 
the appurtenances, unto the said mortgagee, 
their heirs, executors, administrators and as-
signs, to the only proper use, benefit and behoof 
of the said mortgagee, their heirs, executors, ad-
ministrators and assigns forever. Provided al-
ways, and it is agreed by and between the parties 
to these presents that if the said mortgagor, its 
successors and assigns do and shall well and 
truly pay, or cause to be paid, to the said mort-
gagee, their heirs, executors, administrators and 
assigns the sum of Sixty-nine thousand five hun-

A.M.J. 

A.M.J. 

A.M.J. 

A.M.J. 
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dred ($69,500.00) dollars as follows: Five Hun-
dred ( $500.00) Dollars on July 1, 1927 and Five 
hundred ($500.00) Dollars every six (6) months 
thereafter until the principal sum is reduced to 
Sixty-five Thousand ($65,000.00) Dollars and 
Twenty-five hundred ($2500.00) Dollars every 

10 six months thereafter until the full amount of 
said mortgage is paid, with interest on the un-
paid portions of principal at the rate of six (6) 
per cent per annum, payable quarterly. accord-
ing to the conditions of a certain bond, bearing 
even date herewith, in the penal sum of One 
hundred thirty-nine thousand ($139,000.00) dol-
lars, made by said party of the first part without 
any deduction or defalcation for taxes, assess-
ments, or any other imposition whatsoever, 

20 thence and from thenceforth, these presents and 
said obligation shall cease and be void, anything 
herein and therein contained to the contrary in 
anywise notwithstanding. AND THE SAID MORT-
GAGOR, for itself, its successors or assigns does 
covenant and grant to and with the said mort-
gagee, their heirs, executors, administrators or 
assigns that it shall not nor will claim or demand 
or be entitled to receive any credit or credits 
on the interest payable hereon, or on the moneys 

30 to secure payment of which this mortgage is 
made, for so much of the taxes assessed against 
said lands as is equal to the tax rate applied to 
the amount due on this mortgage or any part 
thereof. AND THE MoRTGAGOR hereby warrants 
and defends the title to the said lands and prem-
ises. The m_ortgagor, its successors and assigns 
shall and will keep the buildings erected and to 
be erected upon the lands above conveyed in-
sured against loss or damage by fire by insurers, 
through such broker or brokers selected and in 
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an amount approved by the mortgagee, their 
heirs, executors, administrators and assigns, and 
assign the policy or policies and certificate or 
certificates thereof to the mortgagee, their heirs, 
executors, administrators and assings, as collat-
eral security for the payment of the principal 
and interest aforesaid; and it is agreed that if 
the mortgagor, its successors and assigns, shall 
neglect to pay and permit to remain in default 
for a period of forty-five days, all or any install- A.M.J. 
ment or installments of principal or interest, or 
any sums payable under any lien superior hereto, 
or any premium for insurance, as aforesaid, on 
any day ·whereon the same shall become due and 
payable, after the period of default aforesaid, 
then it shall be lawful for the mortgagee, their 
heirs, executors, administrators and assigns, to 
pay such charges, and the sum or sums so paid 
shall be a lien on the said mortgaged premises 
added to the amount secured hereby, with inter-
est at six per cent. per annum, and, in the event 
of such payment, at the option of the mortgagee, 
their heirs, executors, administrators or assigns, 
the principal sum secured hereunder shall be-
come due and payable, and agrees that if default 
be made in the payment of any installment of 
principal or of the said interest, or any part 
thereof, on any day whereon the same is made 
payable as hereinbefore expressed, and should 
the same remain unpaid and in arrears for the 
space of forty-five days, or if default be made 
in the payment of any of said taxes, water rents 
or other municipal or governmental rate, charge, 
imposition or any money payable under the 
terms of any mortgage lien paramount hereto, 
on any day whereon the same shall become due 
and payable, and should the same remain unpaid 
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and in arrears for the space of sixty days, or 
in the event that any building shall be demol-
ished or removed from the mortgaged premises 
( or if the removal or demolition thereof is 
threatened) without the consent in writing of 
the mortgagee or holder of this mortgage, or in 

10 the event that the owner of the mortgaged prem-
ises shall fail, within ten days after written re-
quest therefor, to furnish a statement of the 
amount due and owing for principal and interest 
hereunder, or evidence of the payment of taxes, 
water rents, interest and principal of prior mort-
gages or any carrying charges, or in the event 
that default shall be made in any of the terms, 
covenants and conditions herein contained, or 
contained in any mortgage constituting a lien 

20 upon the mortgaged premises prior and superior 
to the lien hereof, or should any action be com-
menced to foreclose any such prior mortgage, or 
should the owner of the mortgaged premises fail, 
for a period of thirty days, to begin compliance 
with any requirements, recommendation or rec-
ommendations of any of the Departments or 
authority of the State of New Jersey, or the 
municipality where such mortgaged premises are 
situate, such municipality or State Department 

30 or authority having jurisdiction over the mort-
gaged premises, or in the event of the adjudica-
tion in bankruptcy or insolvency of the mort-
gagor or the owner of the mortgaged premises, 
then and from thenceforth, that is to say, after 
the lapse or expiration of either of the said 
periods, as the case may be, the aforesaid prin-
cipal sum of money, with all arrearages of inter-
est thereon, and any other charges paid by the 
holder of this mortgage, shall, at the option of 

4 0 the mortgagee and assigns, become and be due 
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and payable immediately thereafter, although the 
period first above limited for the payment there-
of may not then have expired, anything herein-
before contained to the contrary thereof in any-
wise notwithstanding. AND agrees that the said 
mortgagee, their heirs, executors, administrators 
or assigns shall and may, from time to time, 
and at all times after default shall be made in 
the performance of the proviso or condition 
herein contained, peaceably and quietly enter 
into, have, hold, use, occupy, possess and enjoy 
all and singular the above granted and bar-
gained premises, with the appurtenances, with-
out the let, suit, trouble, hindrance or denial of 
the said mortgagor, its successors or assigns, 
or of any other person or persons whatsoever. 
AND agrees that if default shall be made, as 
aforesaid, the mortgagee, their heirs, executors, 
administrators and assigns, shall have the right 
forthwith after any such default, to enter upon 
and take possession of the said mortgaged prem-
ises, and to let the said premises, and receive the 
rents, issues and profits thereof, and to apply 
the same, after payment of all necessary charges 
and expenses, on account of the amount hereby 
secured, and said rents and profits are, in the 
event of any such default, hereby assigned to 
the mortgagee, their heirs, executors, adminis-
i_ rators and assigns and the mortgagee, their 
heirs, executors, administrators shall also be at 
liberty immediately after any such default, upon 
proceedings being commenced for the foreclosure 
of this mortgage, to apply for the appointment 
of a receiver of the rents and profits of the said 
premises, and be entitled to the appointment of 
such receiver as a matter of right, as security 
for the amounts due the mortgagee, their heirs, 

10 

20 

30 

40 
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executors, administrators or assigns without con-
sideration of the value of the mortgaged prem-
ises or solvency of any person or persons liable 
for the payment of such amounts. AND it is 
agreed that the said mortgagor shall and will 
keep the building or buildings and improvements 

IO now on said premises or that may hereafter be 
erected thereon, in good and substantial repair. 
Upon failure so to do, the whole indebtedness 
secured and represented by this mortgage and 
the bond accompanying same shall at once be-
come due and payable, and also the said mort-
gagee may enter upon the premises and repair 
and keep in repair the same, and the expense 
thereof shall be added to the principal sum se-
cured hereby with legal interest. All of the cove-

20 nants and conditions herein contained shall be 
for the benefit of and bind the heirs, executors, 
administrators, successors and assigns of the 
respective parties hereto. 

IN WITNESS WHEREOF, the said party of the 
first part hath caused its corporate seal to be 
hereto affixed and attested by its Secretary and 
these presents to be signed by its President, the 
day and year first above written. 

30 EQUITABLE PROPERTIES CORPORATION 

By: ISAAC KASSEL President 

Signed, Sealed and Delivered 
in the presence of 

Attest: 

ALBERT I. WEISINGER 
( Company Seal) Secretary 

40 

I ... 
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STATE OF NEW JERSEY, 
COUNTY OF ESSEX. 

111 

BE IT REMEMBERED, That on this 3rd day of 
January Nineteen Hundred and twenty-seven 
before me the subscriber, a Master in Chancery 
of New Jersey personally appeared Albert I. 
Weisinger, who being by me duly sworn on his 
oath says that he is the Secretary of the Equita-
ble Properties Corporation, the mortgagor named 
in the foregoing Instrument; that he well knows 
the corporate seal of said corporation; that the 
seal affixed to said Instrument is the corporate 
seal of said corporation; that the said seal was 
so affixed and the said Instrument signed and 
delivered by Isaac Kassel, who was at the date 
thereof the President of said corporation, in the 
presence of this deponent, and said President, at 
the same time acknowledged that he signed, 
sealed and delivered the same as his voluntary 
act and deed, and as the voluntary act and deed 
of said corporation, and that deponent, at the 
same time, subscribed his name to said Instru-
ment as an attesting witness to the execution 
thereof. 

ALBERT I. WEISINGER 

Sworn and subscribed before me 
at Newark the date aforesaid. 

A. MILTON JACOBS 
Atty at Law of N. J. 

Received in the office, January 4th, A. D. 1927 
at 10 :34 A. M. No. 30 

10 

20 

30 

40 
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Office of 

REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

STATE OF NEW JERSEY, I 
lo C E ss.: 

OUNTY OF SSEX. 

I, GEORGE STICKEL, · Register of Deeds and 
Mortgages of the County of Essex, State of New 
Jersey, do hereby certify that the foregoing is a 
true and correct copy of the record of a certain 
mortgage made by Equitable Properties Corp. 
to Mary Emma Sanderson, et al and also of the 
certificate of acknowledgment thereto annexed, 
as the same may be found recorded in my office 
in book E-60 of Mortgages for said County on 

2 0 pages 122-125 

30 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and official seal 

(SEAL) this 16th. day of February A. D. 1931. 

GEORGE STICKEL, 
Register of Deeds and Mortgages. 
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Compared by 46 & 73 

Office of 
REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

CERTIFIED COPY OF 
MORTGAGE 

Equitable Properties Corp. 
To 

Mary Emma Sanderson, et al 

Recorded January 4th. 1927 
In Book E-60 of Mortgages 

Pages 122-125 

EXHIBIT D. 2. 

CoNRAD DEuCHLER, SHERIFF. To ALL PERSONS To 
TO w HOM THESE PRES-
rrirn 295 HALSEY STREET Co. ENTS SHALL COME, 

OR WHOM THEY 
MAY CONCERN: I, 

Conrad Deuchler, Sheriff of the County of Essex 

10 

20 

in the State of New ,Jersey, send Greeting: 
""\VHEREAs, on the twenty-third day of November, 30 
in the year of our Lord, nineteen hundred and 
Twenty-eight, a certain writ of Fieri Facias was 
issued out of the Court of Chancery of the State 
of New Jersey, directed and delivered to me, 
Conrad Deuchler then and still being Sheriff of 
the said County of Essex, and such writ is in the 
words or to the effect following THAT Is To SAY: 
New Jersey to wit: The State of New Jersey to 
the Sheriff of the Count,v of Essex: Greeting: 

40 
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WHEREAS, on the Thirtieth day of 
(L. s.) October, in the year of our Lord nine-

teen hundred and Twenty-eight, by a 
certain decree made in our Court of Chancery be-
fore our Chancellor at Trenton, in a certain cause 
therein pending, wherein Mary Enna Saunder-
son, Lucy G. Sanderson, Charles D. Sanderson, 
and Clarence M. Sanderson, were complainants, 
and Equitable Properties Corporation, a corpora-
tion, was Defendants, it was ordered, adjudged 
and decreed that certain mortgaged premises 
with the appurtenances in the bill of complaint 
in the said cause particularly set forth and 
described that is to say, All the following tract 
or parcel of land and premises hereinafter partic-
ularly described, situate, lying and being in the 
City of Newark, in the County of Essex, and 
State of New Jersey. 

BEGINNING at a point in west side of Halsey 
Street distant North forty and fifty-eight hun-
dredths feet from Hill Street; thence north sixty-
two degrees two minutes west one hundred and 
twenty-two feet; thence north twenty-seven de-
grees forty five minutes east eighty-six and fifty-
two hundreds feet; thence south sixty-two degrees 
forty-one minutes east one hundred and twenty-

30 two feet to said west side of Halsey Street; thence 
south twenty-seven degrees forty-five minutes 
west along same eighty-seven and ninety hun-
dredths feet to BEGINNING. Being known as No. 
295 Halsey Street, Newark, N. J. 

TOGETHER with all and singular the rights, 
liberties, privileges, hereditaments and appurte-
nances, thereunto belonging, or in anywise apper-
taining, and the reversions, and remainders, rents, 
issues and profits thereto, and also all the estate, 
right, title, interest, use, property, claim and 
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demand of the said Defendant, of, in, to and out 
of the same, be sold, to pay and satisfy in the 
first place unto the said Mary Emma Sanderson, 
Lucy G. Sanderson, Charles D. Sanderson and 
Clarence M. Sanderson, the principal and interest 
secured by a certain mortgage given by Equitable 
Properties Corporation, bearing date the Third 
day of January, in the year One Thousand Nine 
Hundred and Twenty-seven, together with lawful 
interest thereon from the Twenty-second day of 
October, Nineteen Hundred and Twenty-eight, 
until the same be paid and satisfied, and also 
the costs of the said complainants, and that for 
that purpose a writ of Fieri Facais should issue, 
directed to the Sheriff of the County of Essex, 
commanding him to make sale as aforesaid, and 
that the surplus money arising from such sale, 
if any there be, should be brought into the said 
Court, subject to the further order of the said 
Court, as by the said decree remaining as of 
record, in our said Court of Chancery, at Trenton, 
doth and may more fully appear. AND ·WHEREAS, 

the costs of the said complainants have been duly 
taxed at $582.57; Therefore, you are hereby com-
manded, that you cause to be made of the 
promises aforesaid by selling so much of the 
same as may be m~edful and necessary for the 
purpose, the sum of Seventy Thousand Six 
Hundred Sixty-nine Dollars and Seventeen Cents, 
($70,669.17), and the same you do pay to the said 
complainant, together with lawful interest 
thereon as aforesaid, and the sum aforesaid of 
costs; and that you have the surplus money, if 
any there be, before our said Chancellor, in our 
Court of Chancery, aforesaid, at Trenton, on the 
Twenty-third day of February, next, to abide the 
further order of our said Court, according to the 

10 

20 

30 

40 
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decree aforesaid. And you are to make return at 
the time and place aforesaid, by certificate, under 
your hand, of the manner in which you shall have 
executed this our writ, together with this writ. 

WITNESS, his Honor, Edwin Robert Walker, 
Esquire, our Chancellor, at Trenton aforesaid, 
the Twenty-third day of November, in the year 
of our Lord, one thousand nine hundred and 
Twenty-eight. 

Jacob L. Newman, Complainant's Solicitor 
Thomas Barber Clerk. As by the record of the 
said writ of Fieri Facias in the Office of the 
Clerk of the said Court of Chancery, in Book 
J-12 of Executions, page 479 &c., may more fully 
a pp ear, AND W HEREAs, I, the said Conrad 
Deuchler, as such sheriff as aforesaid, did, in due 
form of law, advertise the said lot of land and 
premises to be sold under and by virtue of the 
said writ of Fieri Facias, at public vendue, to be 
held at the Hall of Records, in the City of New-
ark, on Tuesday, the Fifteenth day of January 
A. D. nineteen hundred and Twenty-nine, at two 
o'clock in the afternoon of that day. By public 
advertisements signed by myself, and set up at 
five or more public places in the said County of 
Essex, one of which was in the Ward, where said 
real estate is situated, of the time and place ap-
pointed for such sale, for at least three weeks 
preceding the time appointed for such sale, and 
publishing the same in the ''Newark Evening 
News,'' and the ''Jewish Chronicle,'' two of the 
newspapers printed and published in the said 
County, where the lands above described are 
situated, the same being designated for the publi-
cation of the Laws of this State, and circulating 
in the neighborhood of said real estate, for at 
least once a week during four consecutive calendar 
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weeks, the last publication within seven days next 
preceding the time so appointed for selling the 
same, one of which said newspapers to wit: 
''Newark Evening News,'' is printed and pub-
lished at Newark, the County seat of said County, 
at which time and place I did accordingly offer 
and expose the said lot of land and premises for 
sale at public vendue under and by virtue of the 
said writ of Fieri Facias. And thereupon Charles 
D. Sanderson, of the City of Newark, County of 
Essex, and State of New Jersey, did bid for 
same the sum of Five Thousand Dollars 
($5,000.00); and no other person bidding as much, 
I did then and there, openly and publicly, in due 
form of law, between the hours of twelve and five 
in the afternoon, strike off and sell the said lot 
of land and premises for the sum of Five Thou-
sand Dollars ($5,000.00); to the said Charles D. 
Sanderson, he being then and there the highest 
bidder for the same, and the said sale having 
been confirmed by an order of the said Court of 
Chancery, dated the Twenty-sixth day of Jan-
uary, A. D. nineteen hundred and Twenty-nine 
and said bid having been assigned by the said 
Charles D. Sanderson, to The 295 Halsey Street 
Co., a corporation, of the City of Newark, County 
of Essex, and State of New Jersey. Now, THERE-
v01m, KNow YE, That I, the said Conrad Deuchler, 
as such Sheriff, as aforesaid, under, and by virtue 
of the said writ of Fieri Facias, and in execution 
of the power and trust in me reposed and also 
for, and in consideration of the said sum of Five 
Thousand Dollars ($5,000.00) ; to me in hand 
paid; the receipt whereof I do hereby acknowl-
edge, and therefrom acquit, exonerate and forever 
discharge the said The 295 Halsey Street Co., a 
corporation, its successors and assigns, have 

10 

20 

30 

40 
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granted, bargained, sold, assigned, transferred 
and conveyed, and by these presents do grant, 
bargain, sell, assign, transfer and convey, unto 
the said The 295 Halsey Street Co. a corporation, 
its successors and assigns, all and singular, the 
said lot of lands and premises, with the appur-
tenance, privileges and hereditaments thereto be-
longing or in any way appertaining: To HAVE AND 
HoLD the same until the said The 295 Halsey 
Street Co. a corporation, its successors and as-
signs, to its and their only proper use, benefit and 
behoof forever, as in full, ample and beneficial a 
manner as by virtue of the said writ of ] 1ieri 
Facias I may, can or ought to convey the same. 
And I, the said Conrad Deuchler, for myself, my 
heirs, executors and administrators, do hereby cov-

20 enant, promise and agree to and with the said The 
295 Halsey Street Co., a corporation, its successors 
and assigns, that I have not, as such Sheriff as 
aforesaid, done or caused, suffered or procured 
to be done, any act, matter or thing, whereby the 
estate hereby intended to be conveyed in and to 
the said lot of land and premises, with the appur-
tenances, is, may or can be changed, charged, 
encumbered, or defeated in any manner whatever. 

30 

40 

IN WITNESS WHEREOF, I, the said Conrad 
Deuchler, as such Sheriff as aforesaid, have here-
unto set my hand and seal this Twenty-sixth day 
of January, in the year of our Lord, nineteen 
hundred and Twenty-nine. 

Conrad Deuchler, Sheriff 
Seal 

Signed, Sealed and Delivered 
in the presence of 

Philip R. Van Duyne 
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NE ·w JERSEY, SS. I, Conrad Deuchler, Sheriff 
ESSEX COUNTY of the County aforesaid, 
do solemnly swear that the land and real estate 
described in this deed, made by me to The 295 
Halsey Street Co. a corporation of the City of 
Newark, County of Essex, and the State of New 
Jersey, was by me sold by virtue of a good and 10 
subsisting execution, as is therein recited, that the 
money therein ordered to be made has not been, 
to my knowledge or belief, paid or satisfied, that 
the time and place of sale of the said land and 
real estate was by me duly advertised, as re-
quired by law, and that the same was cried off 
and sold to a bonafide purchaser for the best 
price that could be obtained. 

Conrad Deuchler Sheriff. 

Sworn before me, one of the Masters in 
Chancery of the State of New Jersey, on this 
eighth day of February in the y_ear of our Lord 
nineteen hundred and twenty nine and I having 
examined the Deed above mentioned, do approve 
the same and order it to be recorded as a good 
and sufficient conveyance of the land and real 
estate therein described. 

Philip R. Van Duyne, Master in Chancery of 

20 

Xew Jersey. 30 
Received in the Office February 11th, A. D. 

1929 at 11 :56 A. M. 

40 
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No. 23 

Office of 

REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

STATE OF NEW JERSEY, l 
C E ss.: 

OUNTY OF SSEX. 

I, GEORGE STICKEL, Register of Deeds 
and Mortgages of the County of Essex, State 
of New Jersey, do hereby certify that the fore-
going is a true and correct copy of the record 
of a certain Deed made by Conrad Deuchler, 
Sheriff to The 295 Halsey Street Co. and also 
of the certificate of acknowledgment thereto 
annexed, as the same may be found recorded in 

20 my office in book B 79 of Deeds for said County 
on pages 459-461 

30 

4C 

IN TESTIMONY WHEREOF, I have 
(sEAL) hereunto set my hand and official seal 

this 14th day of February A. D. 1931 

GEORGE STICKEL 
Register of Deeds and Mortgages. 

..- I 
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Compared by 34 and 70 

Office of 
REGISTER OF DEEDS AND MORTGAGES 

Essex County, New Jersey 

CERTIFIED COPY OF 
DEED 

Conrad Deuchler, Sheriff 
to 

The 295 Halsey Street Co. 

Recorded February 11th A. D. 1929 
In Book B 79 of Deeds 

Pages 459-461 

-EXHIBIT D. 3. 

Sec. 21-When Buildings May Be Non-Fireproof 

Alterations to 
Non-Fire-
proof Build-
mgs 

III. Within "Business" and "Industrial" 
districts no non-fireproof building shall be al-
tered, unless the altered portions and all of the 
building beneath the altered portions are made 
to conform to the requirements for non-fireproof 
or fireproof buildings. 

Sec. 22-Area Limits of Non-Fireproofed 
Buildings · 

U nsprinkled 

10 

20 

30 

I. Every building three stories or less in 
height which exceeds an area of 5,000 square feet 
when located on an interior lot facing only on 40 
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one street, or 8,000 square feet when facing on 
two streets, or 10,000 square feet when facing 
on three or more streets ; and every building over 
three stories high which exceeds an area of 4,000 
square feet when facing on one street or 7,000 
square feet when facing on two streets, or 9,000 

10 square feet when facing on three streets, shall be 
fireproof. 

Sprinkled 
II. vVhen any such building is equipped 

throughout with an approved system of auto-
matic sprinklers, fireproof construction shall be 
required only when the areas are sixty (60) per 
cent. greater than those herein specified. 

Sec. 23-When Buildings Are Required to be 
20 Fireproof 

Public 
Garages 
Hospitals 
Jails, Etc. 

II. Every building hereafter erected over one 
story high to be used as a public garage, or in 
which persons are to be harbored to receive 
medical, charitable or other care or treatment, 

30 or in which persons are to be held or retained 
under legal restraint, shall be fireproof. 

4C 

Sec. 364-Sprinklers 

Conflagration 
Breeders 

I. Every existing and new building exceeding 
twenty-five hundred (2,500) square feet of area, 
which is occupied for mercantile or manufactur-
ing purposes and which constitutes a fire hazard 
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in the opinion of the Fire Commissioner and 
Superintendent of Buildings, shall be protected 
throughout with automatic sprinklers. 

Explosives 
II. Every existing and new building used or 

intended to be used for the storage or sale of 10 
explosive or inflammable material, such a gaso-
line, naptha, lacquer, gun cotton, benzole or tol-
uol, shall be protected throughout with auto-
matic sprinklers. 

Garages 
V. All garages having an area of ten thousand 

(10,000) square feet, or more, shall be sprinkled. 

Rec. 442-Penalties 

Ordinances 
to be Com-
plied with 
and Enforced 

I. Any person or corporation, either as owner, 
contractor, builder or architect, or any agent, 
trustee, director, officer or employee of any per-
son or corporation, and any and all persons who 
shall violate, or authorize a violation of, or 
assist in the violation of any provision of this 
Ordinance or fail to comply ·with any provision 
of this Ordinance, shall for each an<l every such 
violation be subject to a fine of fifty ( $50.00) 
dollars or to imprisonment not exceeding ten 
(10) days. After the first conviction for the 
violation of any provisions of this Ordinance any 
person or corporation aforesaid who shall con-
tilrne to violate any provision of this ordinance 
shall for each and every day that such violations 
continue be subject to a fine of twenty-five 
( $25.00) dollars. 

20 

30 

40 
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64 OCT.T.1931 

Arthur W. Cross , Law Printer , 55- 57 Lafayette Street, Newark , N . :r. 

New Jersey Court of Errors and Appeals 

H. G. VOGEL Co., a corporation, 
Plaintiff-Respondent, 

vs. 

295 HALSEY STREET Co., a New 
Jersey corporation, 

Defendant -Appellant. 

On Appeal 
from 
Supreme 
Court. 

BRIEF FOR DEFENDANT-APPELLANT. 

(Italics ours unless otherwise noted.) 

Statement. 

This is an appeal from a judgment entered in 
the New Jersey Supreme Court, March 12, 1931, 
in favor of the respondent, and against the appel-
lan, in an action in replevin, in which, the judg-
ment awarded to the respondent the possession 
of an automatic sprinkler system, together with 
its accessories, and in addition thereto assessed 
damages in favor of the respondent, and against 
the appellant, for the sum of $975.00, together 
·with $68.84 costs making a total of $1,043.84 
(S. C., pp. 16, 17). 

This cause was tried before the Hon. \Vorrall 
F. Mountain, Circuit Judg e, at the Essex Circuit, 
on February 25, 1931, and at the conclusion of 
the trial, the Court submitted to the jury the 
following question : 

'' Are the Sprinkler System, together with 
Sprinkler sub-heads, accessories, pipings and 
hangers severable wholly or in any portion, 
without material injury to the freehold!'' 
(S. 0., pp. 86-87.) 
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Following the return of the jury's verdict an-
swering the question affirmatively, the Court 
signed a postea directing that judgment be 
entered in favor of the respondent for the pos-
session of the automatic sprinkler system and 
its accessories, and in addition thereto, assessing 
damages in favor of respondent in the sum of 
$975.00. 

Facts. 

The complaint in this case (S. C., p. 7), sets 
out two counts. The first count sounds in re-
plevin; the second, in trover. 

It is alleged that the respondent, pursuant to 
an agreement in writing executed by the Equita-
ble Properties Corporation (Exhibit P. 1, S. C., 
p. 94), installed and equipped an automatic 
sprinkler system in the four-story and base-
ment brick building on the premises commonly 
known as 295-301 Halsey street, Newark. The 
contract with the Equitable Properties Corpora-
tion was a conditional sales agreement, dated 
February 18, 1927, and was filed in the Office 
of the Register of _ Essex County, on April 12, 
1927, as file No. 22525. This agreement con-
tained a general statement of the materials fur-
nished. It is the possession of this material 
which respondent seeks. 

Appellant is the owner in fee of the prem-
ises wherein the sprinkler system was installed, 
having acquired title from the Sheriff of Essex 
County by deed dated January 26, 1929, and 
recorded February 11, 1929, upon the foreclosure 
of a mortgage upon said premises dated J anu-
ary 3, 1927, and recorded January 4, _1927. Both 
of the latter dates are prior to the date of re-
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spondent 's conditional sales agreement and the 
recording thereof. 

Appellant's answer, after denying the ma -
terial allegations in the complaint, set up the 
separate defense that the appellant is a bona 
fide purchaser of the premises for value, and 
that the reservation of title in the respondent 
under the provisions of the ''Uniform Condi-
tional Sales Act'' is void as against the appel-
lant, it never having expressly assented thereto. 

At the opening of the trial, counsel for appel-
lant moved that respondent elect upon which of 
the two counts in the complaint it sought to pro-
ceed, 'i. e., whether in replevin or conversion. 
rrhis motion was based on the proposition that 
an action for damages for the unlawful conver-
sion of property could not legally be tried with 
an action involving solely the question of title to 
property. The foregoing motion was denied and 
an exception taken (S. C., p. 18, 1. 29). 

Respondent's proof consisted of the making of 
the contract, the time required to install the sys-
tem, and the expense incidental to its removal 
amounting to $975.00. (Testimony of respond-
ent's witness, -w alter Kay, S. C., p. 34.) 

Then followed respondent's other witnesses 
who testified that in order to remove the system 
it would be necessary to remove the castings 
which held the system in place, and the screws 
which held the hooks into the beams and ceilings. 
This, of course, would leave innumerable holes in 
the walls. Testimony ~Nas then offered as to the 
demand and refusal respecting the return of the 
system, and respondent rested its case. 

At that point appellant moved for a non-suit 
upon the grouml that it was part of the respond-
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ent's case to prove affirmatively either that the 
present owner of the building, the appellant in 
this case, had expressly assented to the reserva-
tion of title, if the property could not be removed 
without material injury to the freehold, or that 
the property could be removed without material 
injury to the freehold or its use, and that re-
spondent had failed in such proof (S. C., p. 63, 
etc.). 

The motion '\\7as denied, and exception was 
taken. It is claimed by appellant that the Court 
below erred in this ruling as will appear in the 
argument herein presented. 

Appellant introduced in evidence the mort-
gage through which the appellant made title 
(S. C., p. 102), and the Sheriff's deed on the 
foreclosure thereof ( S. C., p. 113), and proved 
further that the building was a non-fire-proof, 
public garage, located in a congested area near 
the centre of the City of Newark. Appellant 
also placed in evidence certain sections of the 
building ordinance passed by the City Commis-
sion of Newark, known as the Official Building 
Code, requiring buildings corresponding to the 
one in question, a public garage, to be equipped 
with a sprinkler system ( S. C., p. 69, 1. 30; S. C., 
121). John Arthur, a structural engineer con-
nected with the Division of Buildings in the City 
of Newark, and ,Yilliam Gibbs, an inspector of 
the Bureau of Combustibles in the City of New-
ark, both testifying on behalf of appellant, sai<l 
that if the sprinkler system were removed, the 
premises could not be used as a public garage 
(S. C., p. 71, 1. 21; S. C., p. 74, 11. 8-12). Rudolph 
Krueger, an architect, testified on behalf of ap-
pellant that the sprinkler system could not be re-
moved without material injury to the freehold 
( S. C., pp. 76-81). 
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At the conclusion of the case, appellant moved 
for a directed verdict in its favor on the ground 
that ( a) the uncontroverted, uncontradicted and 
unrebutted testimony established that a removal 
of the sprinkler system would completely destroy 
the use of the building as a garage, thereby con-
stituting a material injury to the freehold; and 
(b) the complete absence of any evidence of ex-
press assent by the appellant to the reservation 
of title in the respondent, rendering same invalid 
as to appellant. This motion was denied and 
exception thereto taken ( S. C., p. 86, 1. 30). 

The lower court then proceeded to charge the 
jury, leaving to them the determination of a 
single question of fact, viz., whether the sprinkler 
system could be removed without material in-
jury to the freehold (S. C., p. 87, 1. 22). Before 
returning its verdict, the jury requested further 
instructions whereupon the Court charged the 
jury, that in deliberating, they could consider 
the adaptability of the building to other uses 
(S. C., p. 93, 1. 1). Exception was duly taken 
to that portion of the charge. The jury returned 
a verdict answering the foregoing question in the 
affirmative. The Court thereafter signed a postea 
awarding respondent possession of the sprinkler 
system, and in ad.dition thereto assessed dam-
ages in favor of the respondent in the sum of 
$.975.00-the amount testified to as the cost of re-
moval of the system (S. C., p. 15). 

The Grounds of Appeal (S. C., p. 2) will be 
argued under the following points of law. 
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POINT I. 
The complaint setting forth inconsistent 

causes of action, the trial court erred in deny-
ing appellant's motion that respondent elect 
upon which of these it is expected to proceed, 
thereby preventing a proper cross examination 
and defense by appellant. 

The complaint contains two counts: (1) re-
plevin, and (2) trover (S. C., pp. 7, 8 and 9). 

At the opening of the trial, appellant moved 
for an election by respondent as to which of the 
two counts it proposed to proceed upon. The 
Court ruled that respondent was not obliged 
to elect and an exception was noted ( S. C., p. 13, 
11. 29-38). 

An action in tr over, as distinguished from an 
action in replevin, is a separate cause of action, 
replevin being a purely possessory action (Mc-
Dade v. Reilly, 102 N. J. L. 268); trover being an 
action for damages, satisfaction of which will 
pass title. (Singer Manufact1tring Co. v. Skill-
man, 52 N. J. L. 263. 

It is the contention of appellant that the value 
can be recovered in lieu of the property only in 
case a delivery of the specific property cannot 
be had, and this allegation must be pleaded in 
the same count. 

'' The purpose of replevin is not the re-
covery of damages for the seizure or for the 
value of the property, as in trespass or 
trover, but the value is to be recovered in 
lieu of the property only in case a delivery 
of the specific property cannot be had.''' 23 
R. C. L., p. 855. 

In the case sub jitdice, the first count of the 
complaint demands a return of the chattels and 
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damages for their unlawful detention, and does 
not seek a recovery for the value of the chattels 
in the event the specific property cannot be had 
( s. c., p. 10, 11. 10-15). 

In the case of King v. Morris, 73 N. J. L., 279, 
Mr. Justice Swayze, speaking for the Supreme 
Court, in reversing the lower court for permit-
ting separate an<l distinct counts for replevin and 
trover, in the same complaint, said: 

"The object of a suit in replevin is to re-
cover the specific property; of a suit in 
trover, to recover damages for the conver-
sion. The pleas and the subsequent proceed-
ings are altogether different. * * * 

It would be incongruous to seek to recover 
in the same suit the specific property, and 
also damages for conversion, satisfaction of 
which would pass title to the defendant.'' 

While it is true the Practice Act permits the 
pleading of inconsistent causes of action in a com-
plaint, the case of Cleaves v. Y eskel, 104 N. J. L. 
497, holds, 

'' But this extends only to pleading sepa-
rate matters, and does not extend to taking 
inconsistent positions as to one and the same 
matter." 

ln the instant case respondent makes incon-
sistent demands in its complaint; in the first 
count, the specific article is demanded; in the 
second count, the value of the article is de-
manded, and damages are asked in both counts 
for the unlawful detention. In the first count 
appellant's title is disaffirmed; in the second, it 
is recognized and affirmed-no pleading could be 
more inconsistent. It was highly important 
therefor that appellant be apprised upon which 
count respondent intended to proceed to permit 
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of intelligent cross examination of respondent's 
witnesses, touching on the question of affirmance 
or disaffirmance of title by and in appellant. 

In the case of Kertesz v. Feldheim, 6 Misc. 
10; the Court said : 

''It is the inconsistency of the <lemand 
which makes an estoppel against the asser-
tion of the other, and not the fact that the 
forms of action are different.'' 

It is respectfully submitted the refusal to 
direct respondent to elect upon which count it 
intended to proceed constituted prejudicial and 
reversible error. 

POINT II. 

The trial court erred in admitting over appel-
lant's objection, testimony of the cost of remov-
ing the sprinkler system as an element of 
damage. 

~restimony of the cost of removing the sprinkler 
system as an element of damage in the replevin 
suit was permitted over the objection of appel-
lant ( S. C., p. 31, 1. 10 to p. 33, 1. 40). 

The general rule as to what damages are re-
coverable for unlawful detention is stated in 23 
R. C. L. at page 911: 

'' In those cases where the property is re-
covered to the owner, the damages are 
usually measured by interest and deprecia-
tion in value.'' * * ,x, 

and at page 914: 
'' The amount of damage which the owner 

of goods wrongfully taken and retained 
is entitled to recover in ordinary cases is the 
value of the property, with damages, which 
is ordinarily the interest on the value * * * 
in case the property has a usable value, the 
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damages are measured by the value of the 
property, plus the value of the use during 
the period of detention.'' 

In Knight v. Huber Inv. Co., 102 N. J. L. 359; 
Mr. Justice Kalisch, speaking for this Court in 
dealing with the question of damages in replevin 
cases, said : • 

"In West, et al. v. Caldwell, 23 N. J. L. 
736, on p. 7 40, this Court declared: 

'Neither party can be presumed to have 
assented to the value mentioned in the bond 
except for the purpose for which it is there; 
and the plaintiff was, therefore, entitled to 
show the real value of the property at the 
time taken, and to recover such value with 
damages for its detention, which is, gener-
ally, the interest which has accrued up to the 
time of the final judgment, provided the 
whole does not exceed the penalty of the 
bond.' 

In Maguire v. Dutton, 54 N. J. L. 597, at 
p. 598, this Court, speaking through GARRI-

SON, J., said: 
'The measure of damages that a plaintiff 

may recover in an action of replevin is the 
real value of the chattel at the time the 
tortious possession of the defendant began, 
with damages for its unlawful detention. 
V-l est v. Caldvvell, supra.' * * * To adopt 
any other rule would lead not only to absurd 
results, but to injustice.'' 

In the light of the foregoing determinations 
it is urged that the ruling of the lower court 
permitting the introduction of evidence respect-
ing the cost of removing the sprinkler system as 
an element of damage, constituted reversible 
error. This evidence was objected to by appellant 
and exceptions taken to the Court's rulings 
thereon ( S. C., p. 34, I. 9). 
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POINT III. 
The trial court erred in denying appellant's 

motion for non-suit based upon respondent's 
failure to prove, as a necessary part of its direct 
case, (A) that the sprinkler system was remov-
able without material injury to the freehold, 
and (B) that the system was removable without 
material injury to the public garage as the msti-
tution comprising the freehold. 

-A-
Respondent's derivative rights respecting title 

to the sprinkler system rest upon the Uniform 
Conditional Sales Act (P. L. 1919, Chap. 210). It 
must, therefore, meet the conditions prescribed 
by that Act in order to sustain its alleged reserva-
tion of title. 

Section 7 of the Act is divided into three parts, 
and provides for three contingencies. It is an 
essential requirement that respondent come with-
in one of these contingencies by requisite proof 
or suffer extinguishment of its claim to title. The 
contingencies are: 

(a) if the goods are affixed to the realty so 
that they cannot be severed without material in-
jury to the freehold, the reservation is void as 
against any person who has not expressly as-
sented thereto. 

(b) if the goods are affixed to the realty so 
that they can be severed without material injury 
to the freehold, the reservation of title is void 
as against subsequent purchasers of the realty 
for value without notice unless the conditional 
sales contract is properly filed. 

( c) if the goods are affixed to the realty so 
that they can be severed without material injury, 
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the reservation of title is void as against the 
owners unless there has been a proper record-
ing before affixation. 

The third sub-division applies only to the 
rights of an owner when a tenant or third person 
affixed chattels to the owner's real estate with-
out the latter's knowledge. 

The first two sections are vital in the instant 
case. Either the sprinkler system is or is not 
severable without material injury to the free-
hold. If material injury results in the severance, 
the reservation of title is void against all who 
have not expressly assented to the reservation-
and it is admitted that neither appellant nor its 
predecessor in title (the mortgagee thru whom 
title is derived) ever expressly assented to the 
reservation of title. 

Therefore, respondent is relegated to the other 
sub-division, which provides for a severance with-
out material injury to the freehold. Appellant 
insists, however, irrespective of the sub-division 
relied upon, respondent must satisfy all the con-
ditions thereof to avail itself of its benefits. 

Respondent obviously predicated its case on 
sub-division (b), but failed to present a prima 
facie case i11 omittjng to produce any proof that 
the system eould be removed without material 
injury to the freehold, respondent's proof ( testi-
mony of Walter Kay and Harry Led ward) 
establishing the fact to be that the installation 
of the system was such that only serious and 
material injury to the freehold would result 
in the removal thereof. The latter witnesses 
testified that it took six weeks to install the 
system at a total cost of $5,000.00; that a re-
moval would leave at least 200 holes in the 
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ceilings and floors; that the cost of removal 
was $975.00, which is almost 20% of the entire 
cost of the system and installation. 

In the case of Bank of Am.erica v. La Reine 
Hotel Corporation, 108 N. J. E. 567, Vice Chan-
cellor Berry decided that refrigerators installed at 
a cost of $2,500.00 could be repossessed only be-
cause they were severable without material in-
jury to the freehold, since the cost of repairing 
the damage resulting therefrom was only $6. In 
view of respondent's testimony, can it be said 
that respondent on its direct case, proved the 
essential element that the chattels were remov-
able without material injury to the freehold f 

It is submitted that on respondent's own testi-
mony it was clearly evident that the sprinkler 
system could not be removed without material 
physical injury to the freehold; and that not 
only did it fail to establish a prima facie case 
in this respect, but by its own evidence estab-
lished the facts set out in appellant's answer. 
Appellant's moti011 for a non-suit should have 
been granted and it was error for the lower 
court to deny the same. 

-B-
It was also incumbent upon the respondent, on 

its direct case to prove that the sprinkler system 
could be removed without material injury to the 
garage which was the use to which the building 
erected on the freehold was put. It was just as 
important to prove that no material injury 
would result to the institution as to the 
freehold itself. This proposition was stated 
by Backes, V.-C., in Future Building and 
Loan Association v. Mazzocchi, 107 N. J. Eq. 
422 (January 1931). In the latter case the 



13 

complainant was foreclosing a mortgage on 
property wherein there was installed refrig-
erators, gas ranges, cabinets and closets sold 
under a conditional bill of sale filed subsequent 
to the complainant's mortgage, thus presenting a 
case on all fours with the one at bar. The an-
swer of the conditional vendor set forth that 
the articles sold comprised personal property 
which could be removed under the terms of the 
conditional sales agreement. The Court found 
that a removal of the fixtures in question would 
result in a destruction of the institution compris-
ing the freehold and sustained complainant's con-
tention that the fixtures had become part of the 
real estate and were covered by the mortgage 
under foreclosure. The pertinent portion ot the 
opinion is as follows: 

'' Further, the complainant's mortgage 
alltedates and was recorded before the de-
fendant's conditional bill of sale was exe-
cuted, and the fixtures were conditionally 
sold and annexed to the land without the 
complainant's express assent. If they are so 
affixed that they cannot be removed without 
material injury to the freehold, the condi-
tional bill of sale is void as to the complain-
a11t, under the seventh section of the Condi-
tional Bill of Sales Act (P. L., 1919, p. 462). 
Under the first subprovision of that section, 
material injury resulting from detaching fix-
hues determines the nature of their property 
here. THE INTENTION WITH WHICH THEY 
WERE AFFIXED BE.COMES SECONDARY. MATERIAL 
IN.JURY IN DETACHING, NOT INTENTION IN Ar 
TACHING, Is THE TEST. Now, when it is con-
sidered that the refrigerators and gas ranges 
are part of the plant of an apartment house, 
and that the building as an apartment house 
cannot function without them, it may well be 
doubted that they are removable without ma-
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terial injury to the freehold as against a 
mortgagee which advanced its money in con-
templation of a completed structure. See 
General Electric Co. v. Transit Eqitip-
ment Co., 57 N. J. E. 460. They are 
no more removable without material in-
jury than would be the carrying away of 
the front door, although the unhinging of the 
door would be less difficult. THE WORD 'MA-
TERIAL' AS USED IN THE STATUTE IN ONE SENSE 
MEANS MATERIAL INJURY TO THE STRUCTURE, 
BUT IT ALSO CONNOTES IN JURY T-0 THE INSTITU -
TION OF WHICH THE STRUCTURE IS A PART.'' 

It will he seen therefor, that under the inter-
pretation of the Uniform Conditional Sales Act 
by Vice-Chancellor Backes, the question of ma-
terial injury to the institution comprising the 
freehold is just as vital as a material physical 
injury to the freehold itself. 

Respondent's witnesses further testified that 
the building in which the sprinkler system was 
installed was used as a garage ( S. C., p. 42, 1. 1, 
p. 53, l. 4). Appellant moved for a non-suit based 
upon the failure of respondent to prove as a 
necessary part of its direct case that the sprink-
ler system was removable without material injury 
to the garage as the instit1dion comprising the 
freehold. 

Just as it was incumbent upon the respond-
ent to prove as part of its direct case that the 
sprinkler system could be removed without ma-
terial physical injury to the freehold, it was 
equally incumbent upon it to prove that the re-
moval would not result in material injury to the 
institution comprising the freehold. The case is 
entirely barren of any evidence on the part of 
respondent to prove that the sprinkler system 
could be removed without material injury to the 
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freehold. This burden was imposed upon re-
spondent, which burden it did not sustain, hence, 
respondent's failure to establish these facts on 
its direct case justified the motion for non-suit 
and it should have been granted. 

Respondent failed to establish its prima facie 
case, and the refusal of the lower court to non-
suit was prejudicial to appellant constituting 
reversible error. 

POINT IV. 

The trial court erred in refusing appellant's 
motion for a non-suit upon the failure of the 
respondent to prove as a necessary part of its 
direct case (assuming that the sprinkler system 
was removable only with material injury to the 
freehold), that the appellant expressly assented 
to the reservation of title in the respondent. 

N ovvhere in the testimony does it appear that 
the appellant expressly assented to the reserva-
tion of title to the sprinkler system in the re-
spondent, conditional vendor. In fact the re-
spondent did not even attempt to introduce such 
testimony, having proceeded rather, from the 
start, on the theory that the sprinkler system 
eould hr removed without material injury to 
thr freehold. ~Phe failure of the respondent to 
prove an rxpress assent on the part of appel-
lant was fatal to its case. 

Appellant urges therefor, that, assuming· that 
the sprinkler system could not be removed with-
out material injury to the freehold, or to the in-
stitution comprising the freehold, the refusal of 
the trial court to grant a non-suit, upon respond-
rnt 's failurP to prove express assent by appel-
lant to the reservation of title, ·was prejudicial, 
constituting reversible error. 



16 

POINT V. 

The trial court erred in refusing appellant's 
motion for a direction of a verdict in its favor 
at the close of the entire case because the un-
controverted testimony, at that stage, showed 
conclusively that removal of the sprinkler sys-
tem would result in a destruction of the public 
garage, as the institution comprising the free-
hold. 

WILLIAM GIBBS, a witness for defendant-
appellant, testified as follows: 

Direct examination by Mr. Kristeller (S. C., 
p. 73, 1. 21); 
"Q What is your occupation 1 A In-

spector in the Bureau of Combustibles, City 
of Newark. 

Q Did you examine the properties 295-301 
Halsey street 1 A I am. 

Q You did 1 A Yes, sir. 
Q What kind of a building is it 1 A 

Four-story basement, non-fireproof. 
Q Did your department have charge and 

jurisdiction over public garages 1 A We 
do. 

Q Is this property now being used as a 
public garage1 A It is. 

Q Is the property sprinkled 1 A It is. 
Q If the sprinkler were taken out could 

the property be used under your depart -
ment's jurisdiction as a public garage 1 A 
Can I have that again 1 

Q Question read. A It could not. 
Q Under your department could this 

property be licensed as a public garage with-
out a sprinkler system 1 

Mr. Bernstein: I object. 
The Court: Admit it. 
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Plaintiff's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 
A No." 

In the case of Fidure B. d!; L. Association v. 
M azzocchi, supra, the Court held that a material , 
injury to the freehold may arise not only from 
the physical injury to the building, but from a 
destruction of the institution erected on the free-
hold. The foregoing testimony, as well as that 
of John Arthur ( S. 0., p. 70, I. 21, to p. 72, 
I. 19) was in nowise refuted, leaving the evi-
dence at the close of the case, entirely uncon-
troverted, that upon the removal of the spriukler 
system, the institution upon the freehold would 
l>e instant!) ' destroyed. That being so, the mo-
tion for a direction of a verdict in favor of ap-
pella11t should have bee11 granted; and refusal 
by the trial court constituted reversible error. 

POINT VI. 

The trial court erred in charging the jury that 
the adaptability of the premises to other uses 
was a factor to be considered in ascertaining 
whether the sprinkler system could be removed 
with or without material injury to the freehold. 

'rhe Court, in its charge to the jury, said (S. 0., 
p. 92, l. 9): 

'' As to that question, gentlemen, the 
statute refers to a material injury to the 
freehold which will be occasioned by the re-
moval of the property. When will that be 
occasioned 1 Obviously, the minute the prop-
erty is removed; that is the time the injury 
is apparent. If you have this building fitted 
with a complete sprinkler system on four 
floors, your injury as to when this material 
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injury to the freehold takes place, is directed 
to the moment, I should imagine, that it is 
taken out and you look at the property and 
say, 'What is its condition now 1' not as to 
whether it might be two years after or when 
something else happens to it, it is changed, 
turned from a garage into a storehouse or 
something else. That is immaterial. The 
point is, does it apply to the condition of the 
premises just after the removal takes place? 

Now, as to the application of this word, 
'use,' which you say is an element, and per-
haps I put it a little strongly if I called it 
an element. It isn't exactly an element; it is 
sort of a factor to be considered. To take 
another case, if you had an injury to the 
freehold, of course, the injury to the building 
is not only a physical injury, but the injury 
to the building for the purpose for which it 
is used. If you had an apartment house and 
it was rented, we will say, to thirty-two 
families, and it was mid-winter and you sud-
dently saw someone taking all the gas stoves 
out, is not that a factor to be considered, 
to determine the injury to the freehold t I 
wouldn't say it was an element of damage. 
I would say it was a factor to be considered, 
to determine whether there was material in-
jury to the freehold, if, as in this case, the 
sprinkler system was removed." 

Appellant contends that the questjon as to 
·whether the building could be used for other 
purposes, after the removal of the sprinkler sys-
tem, was not a factor to be considered hy the 
jury. Under the Uniform Conditional Sales Act, 
Future B. & L. Ass'n v. Mozzochi (supra) and 
Bank of America Nat'l Ass'n v. La Reine Hotel 
Corp., supra, the sole question to be considered 
was whether the removal of the sprinkler system 
would at the time of detaching, result in ma-
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terial injury to the freehold and any charge by 
the Court that the jury might consider the im-
mediate adaptability of the building to other uses 
in arriving at their conclusion was prejudicial to 
the appellant constituting reversible error. 

POINT VII. 

The trial court erred in assessing damages of 
$975.00 in favor of the respondent and against 
the appellant. 

It is not within the province of the Court to 
assess damages except in cases of assumpsit or 
debt. 

In 26 R. C. L., p. 1156, par. 72, the rule is 
stated that: 

'' When the facts are in dispute, the ques-
tion as to the amount of damages is pecu-
liarly within the province of the jury, and a 
direction by the court to find a particular 
sum is erroneous.'' 

The Court in this case did, of its own motion 
erroneously assess and include in the postea, an 
assessment of damages in the amount of $975.00. 

Peacock v. Hanely, 37 N. J. L. 179 was an 
action on a replevin bond, and plaintiff was 
entitled to recover as damages the value of the 
goods. Damages in such cases cannot be as-
sessed by the Court, but must be ascertained by 
a jury upon a writ of inquiry. Mr. Justice 
DEPUE, speaking for the Supreme Court, said: 

'' The 71st section of the Practice Act, 
which makes it the duty of the court to assess 
damages on interlocutory judgment by de-
fault, unless a writ of inquiry is requested, 
applies only to actions of assumpsit.' 
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The assessment of damages by the Court in 
the case at bar, was an improper exercise of 
the function of the Court and constituted re-
versible error. 

CONCLUSION. 

The trial court, having improperly denied ap-
pellant's motion at the inception of the trial to 
compel respondent to make an election upon 
which of the two inconsistent causes of action 
pleaded it would proceed; and having improp-
erly admitted, over appellant's objection, testi-
mony of the cost of removal of the sprinkler 
system as an element of damage; and having 
improperly denied appellant's motions for a non-
suit at the close of respondent's case, as well as 
the motion for a direction of verdict in favor 
of appellant at the close of the entire case; and 
having erroneously charged the jury that the 
adaptability of the premises to other uses might 
be considered by them in their deliberations; 
and having improperly assessed the damages of 
respondent at $975.00, this not being a case of 
assumpsit or debt, and such rulings and con-
duct being highly prejudicial to appellant, these 
constitute error requiring a reversal of the judg-
ment under review. 

October, 1931 Term. 

Respectfully submitted, 

JACOB L. NEWMAN, 
Attorney of Appellant. 

LIONEL p. KRISTELLER, 

SAUL J. ZUCKER, 

On the Brief. 
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BRIEF OF PLAINTIFF-RESPONDENT. 

Preliminary Statement of Facts. 

'l'he respondent instituted an action in the New 
Jersey Supreme Court to recover possession of a 
certain :sprinkler system together with its acces-
sories, and also asked damages for its detention. 
rrhe compla.int of the respondent contained hvu 
counts, viz: ( 1) in replevin for the possession of 
the said sprinkler 1system, etc. and damages for its 
detention, an<l. ( 2) in conve1·sion to recover dam-
ages ,imstained by the respondent by reason of the 
appellant's conversion of said spi-inkler system, etc. 

At the outset of the trial, the appellant made a 
motion that the respondent make its election as to 
'\Yhich count jt would p1·oceed under the complaint. 
The trial coUl't denied the moUon of the said· ap-
pellant and an exception was duly taken to such 
ruling. 

After the plaintiff and defendant had rested, and 
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in order to expedite matters, it was stipulated 
and agreed ·by and between the attorneys for the 
respondent and appellant, th.at the trial court sub-
mit the following question or instruction to the 
jury ( reserving all other questions, matters 01· 
:findings- for the trial court for disposition) viz: 
a,.4-re the sprinkler systern 1 together with sprinkler 
sub-heads 1 accessories 1 pipings and hangers seve,r-
able wholly or in any portion 1 without rnaterial in-
jiiry to the freehold? 11 ·The jury 1then retired and 
subsequently reported that the sprinkler system, 
together ·with sprinkler sUlb-heads, accessories, pip-
ings and h1angers were severable wholly or in any 
portion without material injury to the freehold. 

Subsequently the ,trial court in the postea pre-
sented to it awarded possession of ·such sprinkler 
system, etc., and in addition thereto, assessed dam-
ages in favor of the said respondent and against 
the said appellant in the amount of $975.00, and 
judgment ·lrns thereupon entered upon the filing 
of said postea, and it is from the said 1 judgment 
that the appellant no-w appeals to this Honorable 
Court. 

Statement of Facts. 

On the 3rd day of Ma1·ch, 1927, the respondent 
entered into a conditional sales agreement ·wiLh 
the Equitable Properties C1orporation of which one, 
Isaac Kassel, was the president, 1,vhe1·ein and 
"'\Yhereby the respondent in consideration of the sum 
of $5,000 to be paid by the said Equitable Pr·op-
erUes Corporation agreed to install a ce1·tain 
"Estey ,Sprinkler System" together "'\vith pipings, 
hange1·s, apparatus, accessories and sprinkle1· 
heads upon certain premises of the said Equitable 
Properties Co1·poration at 295 Halsey Sti·eet, Xew·-
ark, N .. J. 1The said conditional sales agreemen~ 
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was executed by the -said E,quitable P1~operties Cor-
poration through Isaac Ka<Ssel, its president, and 
Albert vVei,singer, its secretary. 

In accordance with the terms and provisions of 
:said conditional sales agreement, the said respond-
ent did install the said sprinkler sy,stem, etc., upon 
the said premi.seS' of foe ·said Equitable Properties 
Corporation at 29,5 Halsey Street, Ne,vaf11{, N. J. 
and thereafter the said E,quitiable Properties Cor-
poration did pay on account of the ,said conditionai 
.s,ales agreernerut the sum of $3"600, and did execwte 
a promissory note made ,payable to the said re-
spondent in the sum of $1400, which note was not 
paid at maturity and which sum was , due and ow-
ing to the said respondent at the time of the insti-
tution of the above suit. 

The said conditional sales agreement was filed 
by the ,said respondent on the 12th day of April, 
1927, .in the E ,ssex County Register's Office under 
file No. 22152·5. 

The said conditional sales agreement which also 
was offered in evidence and known as Exhibit P-1) 
provjded, among other things, as follows: 

"The H. G. Vogel Company retains title 
to the material and equipment until payment 
in full therefor, with the right in case of any 
default on your part to enter the premises 
and remove the same, whethe1· or not attach-
ed to the realty ( for which purpose the ma-
terial and equipment, however, attached, 
shall at all time be deemed personal prop-
erty) and at the option of the H. G. VOGEL 
C1OMPANY) to sell the same at public or pri : 
vate sale with or ·without notice and apply 
the proceeds toward the balance due, to-
g·ether with the expenses of removal and salr, 
inclucUng reasonable attorney 's fees, yon be-
ing liable for any deficiency; the H. G. Vo-
GEL C101\IPANY, ho,, ·ewr, having the privilege, 
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at any time, to change this conditional sale 
to an absolute sale and to pursue any statu-
tory or othe1· reme<l.ies in snch case made and 
proYide<l.." 

The appellant, prior to the insHtution of the 
aboYe suit, was the owner of the premises known 
as 2:9'5 Hals,ey Street, Newark, N. J., and ,vas in 
the possession of the 1said sprinkler system, etc. 
The said ,premises, on January 26th, 1927, were 
conveyed by Conrad Deuchler, Sheriff of Essex 
County, to the appellant herein. Hubsequently ~-., 
,vritten demand was served upon the duly author-
ized agent of the appellant for the return of the 
said sprinkler system, etc., hut the s:aidl appellant 
1·efused to deliver up and turn over said sprinkler 
system, ,etc., to fhe •respondent herein. 

The testimony disclosed upon the trial of this 
cause that Isaac Kass ,el, ·who was the president of 
the Equitable Properties Oorrporation, was sul)se-
quently president of the appellant corporation ( S. 
C. page 23, 11. 9-34) . 

The respondent contends as follows: 
1. That the trial court was not in error in deny-

ing appellant' •s motion to have respondent elect as 
to which count he expected to proYe, to wit, the 
first count based on repleYin, or the second count 
based in conYersion. 

2. That the sprinkler syistem, etc. is not part 
of the realty but is personal property and capable 
of being remoYed without matei-ial injm·y to the 
freehold. 

3. That the said sprinkle1· system is remont ble 
without material injury to the freehold, which fact 
was found by the jury in favor of the 1·espondent 
under and virtne of an h1struction based upon 
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a ·stipulati 1on between the counsel for the respond-
ent and appellant. 

,4. That it was a ques-Uon for the jury as to 
whether the sprinkler system, etc. could be re-
moved without material injury to the freehold, and 
the trial court was · not in erlior in allowing this 
question to be determined by the jury. 

5. That the jury, having found in favor of the 
respondent, UJpon the sole instruction submitted to 
it, the trial court was not in error in assessing the 
damages sustained by the respondent by reason of 
the unlawful detention of the said ·sprinkler sys-
tem, etc., by the appellant, in view of the stipula-
tion andl consent of the attorneys for the appel-
lant and respondent in permitting the trial murt 
to determine and pass upon all questions and mat-
ters in dispute with the exception of the one in-
struction submitted to the jm·y on the question of 
whether the said sprinkler ,system, etc. could be 
removed without material injury to ·the freehold. 

6. 'rhat the evidence clearly showed that the 
appellant was not a purchaser for value and with-
out notice of the conditional sales agreement, the 
subject maHer of this suit. 
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POINT ONE. 

The trial court was not in error in refusing ap-
pellant's motion to have respondent elect as to 
whether it would proceed under the first count of 
replevin or the second count founded in conver-
sion. 

The complaint of the respondent contained two 
counts, the first of --which w.as based in replevin ask-
ing for the possession of the said · sprinkler system, 
etc. together with damages fo1· its detention, and 
·the second count wa :s based in conversion as 1ldng 
for damages by 1·eason of ,the conYersion of the said 
sprinkler ~ystem b~- the said appellant. The ap-
pellant 1based its. motion to have t·he respondent 
elect upon the ground that the appellant might 
properly cross-examine the respondent's ,vitnesS'es 
and p1-esent its own defense thereto. From 1·ead-
ing the testi'l11ony produced by the respondent, the 
conchrnion is 1·eached1 that the respondent aband-
oned its count in conYersion and was contented 
to fall back on the count .in replevin. This con-
tention is borne out by th~ fact that the re,spond-
ent did not offer any proof respecting the Yalue 
of the sprinkler system, etc. at the time of the oon-
version, which is necessary in conversion suits. It 
merely showed its right to possession and offered 
proof respecting the cost of removal of said sprink-
ler system, etc. from the premises of the said appel-
lant, which was properly an item of damage in 1·e-
plevin suits. 

The attorney for the appellant apparently 1·ecog-
nizes that the conversion count of the matter ·was 
abandoned and that the suit proceeded under the 
first count based in replevin for in his statement 
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·of his • brief, it is recit 1ed that it was appealing 
from a judgment entered in favo1· of the respondent 
and against the appellant in an action in reple ,rin. 

Furthermore, in view of the fact that the defend-
ant had filed an answer to 1the complaint of the 
respondent, it thereby waiYed any objection or ob-
jections· to the complaint of the said respondent fol' 
misjoinder of causes of action. There ,vas no mo-
tion ma:de by the said appell.ant to strike out the 
complaint of the said respondent for misjoinder 
of caus 1es of action. 

Under section 116 of the Pmctice Act) ( compiled 
statutes) page 4088) inconsistent defenses al'e pe1·-
mitted; Shallcross vs. West Jersey <G Seashore 
Raivroad) 75 N. J. L. 395; Rossi vs. Benedict) 98 
N. J. L. 81; Wright vs. 8tah barh) 3 :N. J. Misc. Re-
port 10162. 

Under the above cases iToconsistent pleas and 
defenses are permitted and it necessarily follows 
that if ,such is ,the case, that the respondent has a 
right to plead inconsistent causes of action. 

Objection for misjoindel' of causes ,of action is 
waived unles ,s made on motion, before ans-wer 0l' 
1·eply respectively. P. L. 1912, page 387, rnle 15; 
S. C. R. 1913, rule 221, 8heen)s Practice Act) page 
223. There was . no motion made by the said appel-
lant objecting to the misjoinder of causes of action, 
and consequently the appellant is deemed to haYe 
waiv ,ed any objection ther ,eto. 
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POINT TWO. 

That the sprinkler system, etc. is not part of 
the realty, and therefore is to be considered as 
personal property. 

Under t.he condHional s:ales agreement, it wa~ 
pwvided that the right to the said sprinkler sys-
tem, etc. should remain in the appellant until the 
entire purchase p1-iee had been pajd, and that at 
a 11 .times the said sprinkler system, etc. shall be 
considered as personal property, wh~ther or not 
attached to the realty. As '\dll late1· be shown, the 
~pi-inkler s_v'Stem in question could be removed 
without material injury to the freehold. The au-
thorities in thi ,s state and some other jurisdic-
tions have held in simila1· cases that the property 
jn question is remova ·ble and, therefore, is to he 
considered .as personal prope1-t_v. DeBerroi.-;e vs. 
Maple A 1;eniie Construction Co. 228 N. Y. 496: 
Keli :i11ator Sales Corporation YS. Byro Realty Cor-
poration) reported in Law ,Journal of April 18th, 
1930, with reference t,o the case of M ad.fes YS. Bev-
erly De1·elopment Co1'porntion) 251 N. Y. 12: Pal-
aenan vs. Reliance Steel Co. 74 N. J.E. 325,; Aimes 
YR. Trenton Rrewiny Co. 56 N .. J. E. 309; General 
Electric Co. YS. Transit Equipment Co. 57 X .J. E. 
460: Rahway Savings brntitution vs. frriny Street 
f'h1trrh) 3G N. .J. E. 61: Lifschitz vs. T7 orclone Cor-
poration) 8 N. ,T. Misc. Repo1-ter 85. 

In the ca,se of DeBeroise vs. Maple Areni1 1e Con-
st ruction Co. supra, it was held: 

··\Vhere biJls of sales of statiomu_v tuh.;, 
bathtubs and similar articles, sold to he 
placed in houses in course of constn1ction, 
disclose that it was the expressed intention 



0 

of both vendor and vendee that the chattels 
enumerated therein ·were to retain their 
character as personal property even should 
they be annexed to the realty, such contract 
is effectual, subject only to limitation where 
the subject or mode of annexation is such 
that the attributes of personal p1·operty can-
not be pr ,edicated of such articles, as where 
the prope1·ty cannot be 1·emoved ,,,ithout de-
str ,oying it, or where it or part of it is essen-
tial to the support of that to which it is at-
tached. 

'·Whe1·e mantels, bookcases and consoles 
were placed in a building which was covered 
by a mortgage, under a conditional bill of 
sale, duly filed, by which the title was to re-
main in the vendor until paid for, and were 
attached to the buildings by screws and fast-
enings in such a manner that they could be 
detached without material injury to the 
building, the fact that, if the articles were re-
rnoYed, a small part of the wall ,vould be ex-
posed, leaving a space not plastered, while a 
cfrrumstance to he ronside1·ed, is not deter-
minatiw of the question whethe1· they were 
fixtures, especia1ly in Yiew of the intention 
of the vendor and Yendee eYidenrerl. h~· tl1e 
conditional bill of sale.'' 

On page 501 of the case last ·cited, the court quot-
ing from Daris YS. Bliss, reported in 187 N. Y. 
77-82, im'lolving the installation of a gasoline en-
gine under a conditional bill of sale, said: 

"vVr shall assume that under onlinai·y cir-
cumstances the engine wonM haYe become a 
pai·t of the realty. Upon the other hanrl., we 
part of the realty. Upon the other hand, we 
1·egai·rl. it as too well settled to requfre 
di~wussion thnt the 1·esults which ,muld. 
ordinarily flow from attaching such a 
piece ,of personal propert~· as this was 
to the real estate in such a manner 
as this was attached may be control-
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led by special circumstances and the 
charader of the article as personal property 
be preserved not only as against the vendee 
but also, in the absence of statutory provi-
sion, as against the mortgagee, owner and, 
under certain circumstances, the subsequent 
grantee of the real estate." 

In 48 A. L. R. on paye 1146, it is stated: 

"In an action between subsequent grantee 
of 1·ealty and the conditional vendor of range 
and boiler, -which had been connected with 
the '\Yater supply of the house by screw coup-
lings, in the mma 1 manner; for the purpose 
of furnishing hot water at the adjoining 
sink, it was stated that the manner in which 
the rnnge and boiler -were attached to the 
1·ea lty did not depriYe them of their charac-
ter as personal property. Kerby vs. Cla.pJJ 
(1897) 15 App. DiY. 37, 44 X Y. Supp. 11G, 
infra. Raid the Court, in this connection: 
'·It is said that, if the ranges were detached 
from the water-pipe system of the houses, the 
water -would flow from the connections, 
which is doubtless turned off: but so it mir-ht 
be urged that chandeliers are fixtures, be-
cause, if removed without first shutting off 
the gas, their removal would permit the gas 
to flow into the house. Yet it is settled that 
rhandelie1·s are not fixtures.'' In tl1is case, 
the court was apparently of the opinion that 
the apparatus in question '\Vas not a ftxtm·e, 
frrespectiYe of the conditiona 1 sale.'' 

On page 1147 o.f A_. L. R.) it is said: 

"However, as between the owner of a 
dwelling house and one to whom he had 
mortgaged the premises several years p1·evi-
ous ly, it has been helcl that a hot-water heat-
er set up by the o-wner (mortgagor) of the 
premises, and attacherl to the building only 
by plumbing connections made in the usual 
way, and so detachable without in an~- way 
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injuring the realty, does not constitute a fix-
ture as a matter of lmv, but may be found 
by" a jury to be removable by the owner 
(mortgagor) upon foreclosure of the mort-
gage and subsequent vacation of the premi-
ses by him. Philadelphia Morty. (G T. Co. 
vs. Miller) ( 1899) 20 Wa ·sh. 607, 44 L. R. A. 
559, 72 Am. St. Rep. 138, 56 Pac. 382. 

Follo-\ving the decision in that case, it has 
been held that a hot- ·water tank affixed to a 
d·welling house by the mortgagor of the pre-
mises does not constitute a fixture, but may 
be 1·emoved by the mortgagor, notwjthstand-
ing foreclosure of the mortgage and expira-
tion of the exemption period. Hall Y. Law 
Giwmntec & Trilst Soc. (1900) 22 ·wash. 
305, 7!) Am. St. Rep. 935, 60 Pac. 643." 

On page 1148, it is 1said: 

"A hot- ··water boiler and hentei- may be the 
subject of a chattel mOl'tgage given to secure 
the pm·chase pl'ice thereof , nnd Rhowing that 
the parties intended it to retain its charac-
ter as per·sonalty notwithstanding irn;talla-
tion in bni1rling mYne<l. b,v the purcha8er, RO 
that ·where the chattel mo1·tgage, though 
made subsequent to thE' time of pm·chase, js 
executed and recor<l.e<l. before installation of 
the boiler and heater, the Reller (chattel 
mo1·tgagee) acqufreR an interest therein, un-
affecte<l. hr the 1·ecord of nn existing mo1·t-
gage of the land: and the mortgagee of the 
land, chargeahle with knowledge- of the chat-
tel mo1·tgage beforP annexation, who stood 
by and smY the boiler nnd h0ater annexed to 
the realt~-, knowing that the Reller· ( chattel 
11101-t~{agee) expected to 1·etajn a lien upon 
said boiler and heater, will not he permitted 
to come into a court of equity and assert the 
superiority of her own lien oye1' that of tlw 
sell Pr ( chattel mortgagee), who had no no-
tice of any superior lien. (1roJ's0n VR. Flynn 
Plitmbirzq (t HeatinrJ f1o., (1!)1~) 139 X Y. 
Rupp. 1093. 
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A hot-water generating plant installed by 
mortgagor in mortgaged p1·emises, under 
written agreement duly :filed in the office of 
the registrar, and providing that plant 
should remain the property of the YendOl' 
thereof until fully paid fo1•, remains pe1·son-
alty upon which mortgagee of premises has 
no lien, although said mortgagee was not a 
party to the contract. Conduit YS. Gooruwin 
( 1904) 44 Misc. 312, 89 N. Y. Supp. 827, af-
firmed without opinion in ( 1905) 107 App. 
DiY. G16, 95 K Y. Rupp. 1122 ... 

In the case of Kelvinator Sales Corporation YS. 

Byrn Realty C01-porat'io11) it was held: 

"That gaR ranges which were installed, 
,rnd, to the extent that the gas piping iu each 
range -was attached hy a simple coupling to 
the gas service pipe ,Yhich delivered gas to 
the val'ions apai·tments, wel'e annexed to the 
building, r0tain their chai·acter aR penmnal-
t)· ;:~fter such annexation, independently of 
ml)' ag1·eenient between lmyer and selle1· aml 
that, whe1·e r-wld under a conrlitimrn l saleR 
contntct, the)· al'e not subject to the lien of 
a mOl'tgage placeo on the building afte1· the 
installation of the ranges without knO\Yledg·e 
on the part of the mortgagee that title to the 
1·ang·es had lwen 1·eserved by the selle1·, eYen 
though the seller had failed to file the agree-
ment as requited hy the Rtntute, ( prnwnal 
property law section G7. Cons. Lairs, chap . 
.J-1: new section added by the la1rs o_f 1922, 
elzap. 642) sec. 2). Tt ,,·as the contention in 
the p1·esent cm;e that thr krlvinatm·s 1·rRt on 
the flool' and are movable in the same way as 
our ordinary ice boxes. The sole connection 
between each of the kelYinato1·R anrl the p1·e-
mises is by an electric wfre connecting the 
electdcal apparatus imdde the 1·efrip;erator 
with any ordinary wall, ceiling 01· socket 
electric outlet. The court said: "They have 
ewn lei;;s connection with the r0alty than thP 
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gas ranges described in Madfes vs. Beveirly 
Developrnent Corp.)) The court further held 
that the mortgage in question is upon the 
realty, and that it did not include the kelvin-
ators which ,vere intimdcally personal and, 
therefo1·-e, were not conve1·ted into realty." 

In the cas 1e of Jl'alaensu vs. Reliance Steel Co.) it 
was held: 

"A seller sold a machine on condition that 
the title should remain in him until the price 
was paid. The machine was delivered, and 
was set up on a foundation, and was put in 
actual operation as a part of the plant of the 
buyer, who, without paying the pi-ice, mort-
gaged his real estate. HELD) that the mort-
gagee, rould not claim the machine, though 
the conditions of the sale ,,·ere not expressed 
in ,vrWng and recorded, since he could only 
hold property which he]onged to the buye1· 
and became affixed pe1·manentl~r to the real-
t~r." 

In the leading case of Airnes vs. Trenton Brewiny 
Co.) whiJch case has been referred · to respecting the 
qne~tions of fixtm·es it was held: 

"An attachment of ornamental bars, com-
plete in themselvei-; when the~· we1·e brought 
on the premii-;ei-;, to the floor and wall of a 
saloon, hy adjui-;.table i-;crews and angle and 
stay-irorn-;, for the sole pm·pose of retaining 
them in theil- places, and of a hec1· pump and 
accompanying pipes to pnmp her1· from a cel-
lar, is not such an annexation as will convert 
this pNso11alty into 1·ealty, so a,s to become 
an improvement of the demised premises. 

The fact that the lessor before and at the 
time of the pm·chase of these articles, and 
when he brought them on the clemised pre-
misPs, always treated them as personalty, 
and to obtain the purchase-money had agreerl 
to mortgage them as chattels. rind dfrl RO 
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mortgage them, is an indication that he did 
not intend the articles named to become part 
of the realty." 

On page 318 the court said: 

''The three rul'es of guidance to determine 
what in such a case the lieu of a real estate 
mortgage c0Ye1·ed, are there restated thus: 
First, that the articleR must be actuall~· an-
nexed to the realty; second, the;v must be ap- . 
plied to the pmpose ·which that pai-t of the 
1·ealt~· to which they w·e1·e annexed was ap-
propdated; thil-cl, they mnRt he annexed ·with 
the i11tentio11 to make them a pe1·manent nc-
ressation to the freehola." 

On page 3,20 the con 1·t said: 

"\Vhen thus disconnect.eel the bm·s and. 
their equipment, and the beei- pump and its 
nccompanying pjpes, would he in substan-
tial!~ · the s,m1e condition that the) · we1·e 
"'\Vhen ln·ought upon the p1·ernises, nnd cav-
ahle of being plac ed in an~· othe1· saloon 
large enough to hold them. 'l'his last char-
acte1·iRtic is not concluRiYe as to the qnalH., · 
of the articles in qnestion, hut was held in 
the case of Peder Y. ran 1Finklc to be n riJ'-
cumstance w01·thy of conside1·ation." 

On page 322 the comt continuing said: 

' ·In this case the1·e ,ne several un<l.isputefl 
facts which I think sho-w cone lusiYely that 
the lessee never intended to incorporate any 
of thr ai-ticles claimed by the chattel mo1·t-
gagee as pai·t of, 01· an impr0Yeme11t npo11, 
the realty. 1'he original pm·chase of these 
articles ,vas affected by meam; of the lonn 
made to the lessee by the brewing rompan) ·, 
upon an assurance giYen it that it should 
have the chattel mortgage he1·e in question. 
This ag1·eement to giYe the chattel mortgag ·<>, 
nnrl. it8 suh8equPnt pel'fonnance, show that 
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the lessee deemed the goods mortgaged to be, 
and intended them to continue to be, person-
al property. These acts were done by the 
lessee before the artkles in question on the 
premises became his hy purchase, before any 
dispute had arisen, and before any default in 
the payment of the l'ent might han~ tempted 
him to deny an intention to annex these 
things to the freehold. So the mode of an-
nexation of the articles was adjustable and 
capable of easy disconnection.'' 

This case was affirmed by the romt of Er-
rors and Appeal ,s in 57 N. J. E. 011 paue 347. 

In the leading case of General Elect1'ic Co. vs. 
Transit Equipment Co.) I"eported in 57 N .. T. E. 
page 460, it wa ,s held: 

":M:oto1·s, contrnllers and tro1ley poles be-
longing to an equipment company al'e not so 
mingled ,dth the car to which they are at-
tached, belonging to the railroad company, 
as to preclude the se11er from maintaining a 
lien thereon as agaim;t judgment cTeditors, 
"\Yhe1·e the)- ai·e of sta11dai·d make. and their 
l'emoYal wonld lenYe the cai· ready to l'eceiYe 
othe1· equipments of sirnilal' chal'actel'. 

An electric generat01·, weighing fifteen 
tons, resting on mils on a wooden platform 
on hrick pie1·s built from the earthen floor 
of a building, through the doon; of which the 
generatOl' ma;v he taken, leaYing the struc-
hue on which it 1·ested intact, read>· for the 
1·eception of a similm 0 gene1·ator, is not a fix-
ture enabling a mortgage of the l'ealt;v to 
claim it as against a Yendm· claiming title 
under a conditional sale. 

A switchboard, consisth1°· of a lm·ge metal-
lic plate, set up on the side of a building·, 
and affixed h)T spikes driven into a brick 
wall, on which is placed apparntus for the 
distribution of an electric current, is not a 
fixture eml hling a mortgage? of thr 1·ealty to 
claim it as against the vendor c hl iming title 
under a conditfonal sale.'' 
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A case which is similar to the case sub judice is 
that of Lifschitz vs. Vorclone Corporation) supra, 
wherein ,the court on page 85 said : 

"My conclusion is that these goods are not 
so affixed to the realty as to become pa1·t 
thereof. The fastenings m·e simply fo1· con-
Yenience, we1·e not intended to make them 
pa1-t of the realty, and do not do so in fact. 
Moreover, they are clearly severable without 
material injm·y to the freehold, and hence 
complainants can suffer no irreparable dam-
age." 

POINT THREE. 

The respondent contends that the said sprink-
ler system, etc. was removable without material 
injury to the freehold and in order to prove this, 
produced Walter Kay, Harry Ledward and Carl 
Blackman, as its experts. 

·walt€r Kay :, a wHness for the plaintiff-respond-
ent testified as follows: Direct-examination by Mr. 
Bernstein ( R 0. 26-11. 24-.28; 38-4H). 

Q. Desrribe just how the sprinkler system is at-
tarhed to the premi.~es. 

A. It is attached mostly by screws. 
Q. What kind o.f sc1'ews 1001.lld yo1,1; say? 
A. Both drive and lag. 
Q. How is it rernorable? 
A. Ry jwd unscre1cin.r; it. 

Direct-examination Mr. Bernstein: ( S. C. 27-
ll. 4-5; 14-1!}: 29-40) 

Q. Is that the only method you pu1·s1w? 
A.. Yes. 
Q. ·wm you explain just h°'v the sprinkler heads 

are attached to the piping? 
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A. Thie sprinkler heads are screwed into the fit-
ting. 

Q. Show the members of the ji£ry just how they 
am attached to the fittings. 

A. By these little circles denoting the automatir 
sprinkler hecid proper. This long line constitutes 
the piping arrangement. At every joint of the pip-
ing there is a fitting 1uJihich is screwed 01i three 
sides) on the small sizes. Your pipe is screwed in-
to the fi,,tting on this side (indicating), the other 
side which represents an outlet on top to which the 
automatic is screwed into. 

Q. How do you, remove this sprinkler head f roni 
the pipe? 

A. By unsrrewing them. 

On page 2,8 11. 1'3-16, the ·witness, ,valter Kay, 
testified: 

Q,. Do you know ,,"hether these pi1pes were stand-
ai·d pipes? 

A. Y,es, ,they are standard. 
Q. Rtandai·d in size? 
A. Yes, in cut lengths they are standard. 
Q. Do you know from your mvn information 

whethe1· these pipes can be used elsewhere? 
A. No question ahout it. 
Q. 'They can he? 
A. Yes, sir. 

On page 30, ll. 10-19 the wHnes :s further testi-
fied: 

Q. Are you familial' with the method of remou-
i11 q that sprinkler system? 

A. Yes) sir. 
Q. H 01 c is that <1 one? 

Mr. K1·isteller: I object. 
The Court: Admit it. 

A. By j1.ud irnscreu;iny erery pipe fittiJ1g 011 the 
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spl'inkler, taking oitt the flanges where flanges are 
installed. 

Q. Gan yoit apply that to the present sprinkler 
system? 

A. Yes, sir. 
Q. ,vould that be w1thout injury to the 1prop-

erty? 
Mr. Kristeller: I object to the question as 

calling for a conclusion. 
The Court : Rustain the objection. 

Q. In the e1;ent that you did punme this form of 
remoi-al would that lecwe any marks in the build-
i 11y? 

A. Not that it coi1;ldn't be taken rare of. 

On page 31, 11. 4-8 ·the witness testified a·s fol-
lows: 

Q. Taking into consideration the character of 
the bitildinq, at 2.95 Halsey Street, and taking into 
ro11.~iderntion the type of sprinkler system, could 
that be remored in the manner you spoke of? 

A. Yes, sir. 
Q. A1·e yoit familfrir icitl1 thf course of remori11q 

these spri11kle1· systems? 
A. Ye8, sir. 
The plaintiff-1·eRpondent pl'Oduced a8 another 

w.itne~s on the question of the r,emowbilit:· of the 
sai<l sprinkler 8ystem, etc., without material in-
jury to the freehold, one, Harry LedwM·<l, who tes-
tified on page 46, 11. 6-40 as follows : 

Q. lT'hat 1could y 1 a hare to do to rem ore thi.~ 
s,1;.({tem at 2!).j Halsey Rtrcet? 

Mr. K1·h;teller: I object on the ground that 
he i8 not qualirfied to testif:· TO that. 

(Argument.) 

A. Renio1'.e the hange1·s from the uearns, 1mscre1P-
ing the pipe, imsrrewinq the heads from the .fi I-
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tings) remove the alarrn val-,;e) disconnect the city 
connection and shut off the city connection. 
By the Court : 

Q. On the first floor, the1·e is a concrete or ce-
ment oeiling? 

A. The :fisst floor ha ,s a ooncrete ceiling. 
Q. How are they fastened on the first floor'? 
A. To the .side of the concrete beams with ex-

tension castings. 
Q. Are they on the ceiling on the first floor? 
A. The pipes? 
Q. Yes. 
A. No, they are eighteen inches below the cei l-

ing. They are suspended Ly some straps into the 
ceiling by wrought iron hangers which are placed 
on the side of the concrete beams and · with extens-
ion castings and screws. 

Q. How are the pipe:-; supported in the ceilings 
all stories above the rfirst story? 

A. The pipes are run at right angles · to the 
joists, hung to the joists with '•P'' hooks and held 
into the beams by drive screws. 

Q. ·what kind of beams are these? 
. ..-\.._. "\Vood beams. 
Q. On all three stories? 
A. On all the three floors above the first. 
On page 48 11. 4-15, the witnei-;s furt •he1· contend-

ed: 
By l\tlr. Berns itein: I will add that on to my 

question) icheth er this particu Zar sprinkler sy.~tem 
is seremble without material inju1·.1; to the .free-
hold. 

By Mr. Krii-,teller: I sti-ll oibject becnnse I do 
not tl1ink that this · man is qualified to rt-esitify to 
the injm-ies to the freehold unlei-;s hie :firi-;t qnalifiei-; 
as to ·what the freehold is. 
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By the Court : 

Q. .By freehold it means the building. 
A. It would not damage the building. 
With respect to the system being used elsewhere, 

the ·witne8s testified that the system ,,rns a s.tanda1·d 
equi,p,ment and could be used elsewhere. ( S. C. 48, 
11. 30-40). 

On page 52, 11. 4-18, the witness testified. 
,Q. Yoii wc1,nt this cowrt and jivry to understand 

that on your inspection of this property your testi-
niony was that you could remove the sprinkle1r sys-
tem 10ithout lea1)ing any damage to the ceilinf!S ex-
rept the screw holes) is that co1Tect? 

A. res) sir. 
Q. Inespective of ,,~hether there was a metal 

reii1in~; on there 01· not? 
A. I don't understand the question. 
Q. r ou testified that these pipes ice1·e affixed to 

the bean1s or ceilings by hangers n~hich 11:ere 
screiced i1ito the beams by lafl scre1,cs) and if they 
were removed the only damages 1Could be the .~rrew 
hole in the beam in any ceiling) i~ that right? 

A. Yes) sir. 
The respondent pro<inced as a witness one, Car·l 

Blackman, who on page 58, ll. 27-38, testified as 
follows: 

Q. In your opinion) is that part of the spl'iJ1kle1 
system yoii sale) is that remorable without injnry 
to the freehold? 

A. Absolidely. 
Q. lVhat method would yoii iise in removal? 
A. Unscl'eic the lag srrnw) 1rhich is inside the 

beams. 
Q. ls that the 011ly method? 
A. That is all you need. 
Q. The sprinkler system is o.f standard rnake? 
A. Yes) sir. 
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Q. Could another sprinkler system be installed 
and without any alterations? 

A. Mr. Kristeller: I object t,o that on the ground 
that it is imma treia I. 

'The Court : Admit it. 

Q. ( Question read) . 
A. They could. 
On page 59, 11. 10'-16, the witnes:-; further testi-

fied. 
Q. What would happen t,o the concrete beams 

you saw? 
A. The holes were left there. ''l'he1·e ·would Le 

a hole there. 
Q. That would weakien the beam? 
A. No, ,sir. 
Q. Would it look like a nice job a.ft er you had 

taken it out? 
A. I do not think you would hardly notice it. 
'The defondant produced as its witness .John 

Arthur, who on page 71, 11. 22-40, testified as fol-
lows: 

Q. If the sprinkler system were taken out of the 
huilding, you say it could not he used as a pul>lic 
garage? 

A. It oould not. 
Q,. Assi1,ming that the sprinkler system 1Aie1'e 

taken out and a now one installed) roitld it be used 
a.i:; a public garage? 

Mr. Krjsteller: I object to that as not 
proper cros ,s-examination. 

'l'he Court: Admitted. 
Defendant's counsel p1·ays an exception 1-0 

this ruling of the court. 
Exception noted as gTonnd of appeal. 

A. It could not be 1used until it was sp1·inkled. 
Q. Assuming that the present sprink l,er system . 
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was taken out, but that another sprinkler system 
was installed, could it then be used as, a public 
garage? 

Mr. Kristeller: I object to the question as 
improper and immaterial what might hap-
pen. 

The Comt: What takes place after the re-
moval is of no consequences. It is· whether 
the removal will reap a mate6al injm·y to 
the freehold. 

(Argument) . 
The Court : You may a,sk that question. 
Defendant's counsel prays an exception 

to this ruling of the court. 
Exception noted as ground of appeal. 

Q. ( Question read). 
~\._. It coidd be w;ed if the sprinkler 1ccu i11stalfr<l. 

POINT FOUR. 

The spi-inkle1· system is 1·emovable wHhont nrn-
terial injury to the freehold, which fact was found 
h~~ the jury in favor of .the respondent under arnl 
by Yirtne of an instruction based upon a stipul.a-
tion h~· the conm;el fo1· the respondent and appel-
lant. 

A.is preYiously i-ecited under point th1·ee, the 1·t1-
spondent at the time of ,foe trial produced testi-
mon~~ ·which demonstrated that the sprinkle1· sys-
tern, etc. was t<:-movahle without material injm·y to 
ithe foeehold. In an .attempt fo meet this, the appel-
lant ove1· objection of counsel for the 1·es1wnde11t in-
troduced an 01·dinance of the City oif X.e,vtn·k, as 
tending .to show tha ,t it would be a violation of ~aill 
ordinance if the premises in question were operated 
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,sprinkler system. ( S. C. 70, 11. 25-40; S. C. 71, 11. 1-
10; ,S. C. 74, 11. 1-30). 

As p~eviously stated, it ·was testified by John 
Arthur that in the event the sprinkler system, etc. 
were removed, another sp1~in'kler .system could ·be 
installed and the premises could again be used as 
a publ,ic garage. ( S. C. 71, 11. 22-40; S. C. 72, 11. 
1-19). It is the conuention of the respondent that 
'\Yhat the appellant is try.ing t,o do is to deprive the 
1•esipondent of its property 1by showing the exist-
ence of a city ordinance, which prohibits the use 
of the pi,emises in quest~on as a public garage with-
out a spl'inkle1· sys,tem and p1·esCl'ilJes a penalty in 
the eYent of a Yiolation of said ordinance. The 
fact t 1hat the1·e is such an ,ordinance in existence 
Hhould play no part in the present controvers; ·, the 
question whether the respondent is: violating the 
cn·dinance is not in i,ssue. The respondent con-
tends that the only qnestjon before this Honorable 
f1our-t .is whether the sprinkler s,y,stem, etc. can 
lie remow~d without material injury to the freehold, 
and jt is inconceiYable how that quest.ion would be 
affected hy the inti-odnction in eYidence of thiH· rity 
ordinmrne. The1·e is nothing in the ordinance 
whfrh prohibits the temoYal of a sprinkler syHtem 
from one's · premises. The ordinance merely p1•,o-
Yides for the licensing of the premi ,ses as a public 
garage and a penalty for a Yiolation thereof. 

,vith 1•espect to the remorn l of the prnpe1·t)-
without material injury fo the freehold, we haYe 
the recent cas ,e of Bank of America YR. L. A, Reinr 
Hotel Corpol'cdion) reported in 108 N. J. E. page 
507, decided by Vice Chancellor Berry, and in it 
~xplains the decision of Vice Chancellor Backes in 
the cas-e of Future Building &; Loan Assoriation vs. 
llf azzocchi) reported in 107 X .. J. E. page 4221 ~\.se 

St!_~ )\I\ t>d €.I?,~ Sec'-'~. Cu. V :r'-1 ;T!z_ .s 
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On page 579 'Vice Chancellor Berry said: 

"The question before the master was 
whether or not the property could be remov-
ed without material injury to the freehold, as 
that was the test set up in the statute. I 
think it is clear, ther,efore, that the reaster's 
findings have been based upon a misconcep-
tion of the law due to a misinterpretation of 
the opinion of this com-t in Future Building 
ancl Loan Association ,, . .1vlazzocchi) supra) 
and under such circumstances the court 
must decide the fact for itself and apply the 
law thereto. Riverside A_pal'fment Corp. Y. 
Capitol Construction Co.) 107 N. J. Eq. 405. 

In the Future Buildiny and Loan A_ssocia-
tion cctse the subject of the controYersy con-
sisted of refrigerators, gas ranges and cab-
inet8 installed in an apartment horn;;e. The 
YendoYs had ente1·ed into ag1·eements subor-
dinating their 1·ights to the comphdnant's 
rno1·tgage. The d~rision ·was based entfrely 
upon that suhordhrntion agTeement. ,v1rnt 
Vire C1hance1lo1· Batkes snid at par;e 12•> of 
the report, beginning "\Yith the word "when 
~-on consider that the refrige1·nt01·s and gas 
ranges a1·e a part of the ph111t of the amnt-
ment house," was by way of obiter, and <lid 
not form the basis of bis decision. Tf this 
case were to be controlled by the law of fix-
tm·es, then that comment would he perth1-
ent: hut, as has been shown, the iss1w he1·e 
js controlled b~- the hnY of conditionn l sa lrs ,, 
not Ly the law of fixtnreR. Wbether· 01· not 
the chattels ,,·ere "an integra 1 pm·t of a com-
mon plant and with the lmilding fo1·rned ,1 
unit fo1· the p1·osecntion of a common pm·-
pose'' ( flhancellor Y~. flritse, su7Jra), jR 
therefo1·e entirely beside the nrn1·k. This 
lea<ls to a comd<l~ration of the excei,tionR in 
the order of their 8tntenwnt ahoYe." 

In the recent case of M anufacturen/ Bililding & 
Loan Association YS. Public 8errice Cornpany) l'e-
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ported in 10.6 N. J. Eq. GS, the facts is that case 
are somewhat similar to those in the case under 
consideration. It appeared that the defendant had 
delivered certain gas ranges and refrigeration com-
pressors 1, motors and ice-boxes, which were in-
staUed upon the premises of the conditional ven-
dee. On page 69 of the opinion, the Court said : 
"Both conditional sales agreements provide that 
in the ins,tallation ,of said equipment, there shall be 
no permanent attachment thePeof to the realty, 
1but they ·shall be so attached by montble screws, 
joints ,or otherwise s·o as fo be easily severable 
-without material injury to ·the freehold.·, The pm-
chaser having expressed the agreed oould not 
he repudiated in his agreement and prevent 1·e-
m0Yal. The complainant who succeeded to :q.is in-
t,erest, therefo1·e, is in no bette1· position and can-
not repndi.ate. 1The retention of title under oon-
ditional sal-es ag1·eement by vend,01· of ch-attelR to 
he attached expresses the intention that such 
rhattels shaJl not become part of the realty and 
the1·efore do not hecome pai·t of the realt~ -. I 11 

the ·caRe of General Electric ro. YS. The rrraJ1sit 
Equipment ro. and Jlletrop0Uta11 Trust Go. Ys. rP11c 
[-11ion 'Fraction Co.) both 57 N. J. Eq. 460, it ap-
pearR that motors, -controlle1·s, 1trolle~- poleR, elec-
tric generators and a :-;witch boa1·d spiked into a 
lH~ick wall "''·ere sold under a oonditional sales 
ag1·eement. A mortgagee contended tha,t the prop-
erty after being so affixed, was coYered by its 
mortgage but Yice Chancellor Pitney held that 
the sale of personal property, unde1· a conditional 
sales agreement, which personal prnper1:y " ras, late1· 
affixed fo the realty, did not become a portion of 
the realty. Lifschitz YS. Vorclone Oorporcition) N. 
J. Misc. Reports, 83, is a similar cm::e. Bee, also, 
Km1ner vs. Yocii1n) 104 N. J. Eq. 79. On page 70 
the Court Raid: "Complainant also contends that 



the foreclosure action cut off defendant's rights. 
The mortgage, .as ,I see it, covered only real prop-
enty. Its foreclosure, therefore, could not affect 
personal property. See General Electric Co. vs. 
The 'Pransit Equipment Co., supra. I shall find 
that the property covered 1by the conclitia,nal sales · 
agreements, .it can be removed without inju 1·y to 
the freehold; that the parittes agreed that the chat-
tels 1 should retain their character as personality 
and that the complainant's mortgage affected real 
estate only. I cannot see ,vhere any estoppel 
arises. I will, ,therefore, advise a decree that com-
plainant's hill shhll be dismis ·S'ed. 

It is contenrled hy the respondent that the p1·es-
ent case dearly falls within the above case of 
Jlanii.faeturen:;' Building and Loan As.1?ociatio11 vs. 
PiilJlic Serrice Company, anrl that the appellant, 
when he purrhased said p1·emises from the Rheriff, 
stepperl .into the shoes of 'the Equitable Propertjes 
Corporation, the former owner of S'aid premises, 
and that as surh purchm;er, rlid not obtain any 
g-i-eate1· l'ights than its preYious · owner had in the 
prernis 1es, and. therefor ,e, the appellant, wtho sue-
reeded to the interest of ,the Equitable Properties 
C10l'poration, is· in no better position and rannot 
1·epudiate. It will be obsened jn the case of Man-
,ii.facturers' Ritildi11.r; and Loan ,Association vs. 
Pitblic Serrice rompa11y, supra, that the Com·t 
spokr of mate1·ial injmy ,to the freehold and did 
not go into the question respecting the institution 
e1,ected on the· freehold. 

After the respondent and appellant had reste<l 
thefr 1·es1pective rases, a stipulation was entered in-
to to the effect that the only question to be suh-
mitterl to the freehold was as followS': ((Are the 
sprinkler systern together with sprillkler sub-heads, 
ncceslwries, pipings and hanyers sererablP 1.rholly 
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or in any portion without material injury to the 
freehold?" ( S. 0. 11. 19-.37; ,S. 0. 87, 11. 1-9). 

It is elementairy that the trial court is entirely 
correct in submitting the above question to the 
jury, in view of the stipulation existing between 
counsel for the respondent and the appellant. 

POINT FIVE. 

The trial court was not in error in submitting 
to the jury the question as to whether the sprink-
ler system, etc. could be removed without ma-
terial injury to the freehold. 

In the cas:e .at bar, the respondent submitted 
p1·oof as to the removal of said sprinkler S'yistem, 
etc. without material injury to the freehold, and 
the appellant then submitted proof to the contrary. 
Sm·ely, under the p,roofs thus adduced, jt became 
a diRpnt 1ed queS'tion of fact which ·was, solely with-
in the province of the jmy. Pope vs. Skinkley, 45 
N. l. L. 39; Gibbs vs. Cooper) 86 N. tT. L. :22,G: 
Browne vs. N. J. Conference) 83 N. .J. L. 622. 

Tn th~ caRe of Gibbs vs. Cooper) supra, the com·t 
held as folloWis: 

"The inference ariRing from the annexa-
tion of pe1·Ronal propei-t~~ to real estate is an 
infe1·enre of fact, not a ronclnRi.on of law: 
the question ·whether it beromeR pm·t of the 
1·ea lty is a question for the jnr·)·, anrl eYi-
denre is admiRsih1e to proYe rither that thrrr 
·was no intent to annex the personalty to thr 
realty or that subsequently h)· ag1·eenwnt it 
agah1 became penmna 1 property as b0hn~en 
vendor anrl Yendee." 
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In the case of Brnwne vs. N. J. Conference) 
supra, the Court ,on page 622 said: 

"A trial court cannot direct a verdict 
whei-e thei-e is a substantial dispute as to the 
fact8 of the infie1·ences to be drawn there-
from. O(llrroll YS. Ce11trnl Railroad Co.) 52 
X. J. L. 5G7." 

POINT SIX. 

The trial court was not in error in assessing the 
damages sustained by the respondent. 

As preYious 1ly stated, the trial ,Judge, upon stipu-
lation of counsel for the .1,espondent and appellant, 
submitted one question to the jury for de.te1·mina-
tion and left n 11 othe1· qnc~tions to he derided by 
him and not b>· the jui->·· The trial .Judge prope1·ly 
took it for granted in Yiew of the exis.ting stipula-
tion that it was· it,o pass upon all othe1· questions, 
inclmling those of damages. 

rr-he appellant neither in a motion fo1· non-snit 
or· direction of a verdict, made any mention of the 
objection to the court as.s·essing the damages, in 
fact ithe Yery absence of any mention should giw 
1·i8e to an agreement ·or consent on the part of the 
aHom~y for the appellant to have the trial Judge 
and not the jury pass upon a 11 qnesitions of dam-
age . 

. At the t1'ial, no objection ·was interpmwrl b>· thr 
nppellant and it is only when judgment is enterec1 
against it that it at.t,empts to object to th1.1 trial 
com,t assessing dmnages ·. Tt is conceded by the 
respondent ,that as a general rule, the trial court 
rannot assess damages in actions of this charac-
rter, hut the rule p;iYes way ,vhen both parties to 
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the suit to their respective aUorneys, stipulate and 
,agree ,to the court assessing the damages su;St.nne; 
by the parties to the suit. 

The attorney for the respondent called the at-
tention of .the trial Judge t,o the q u:estion of the 
damages sus 1tained by the respondent ( S. C. 87, 
]l. 9-12). 

It is, contended by the respondent that the cost 
of removal is a proper item of damage in the pres-
ent replevin action. Bruen vs. Ogclen) 11 N. J. L. 
3710; Dils &; Son vs. Waugh) 43 A. L. R. 89; 8ch,nit-
zer vs. Russell) 8'1 N. J. L. 146; Schwartz vs. Kiny 
Recilty Co. 93 N. J. L. 111, affirmed in 109 Atlantic 
Reporter 567; Station Realty Co. YS. Eriylewood 
Laundry Co.) N . . J. 8 M.isc. Reports 47. 

In the case of Bruen vs. O_qden) supra, the court 
on page 37 4 said: "The aotion of replevin at the 
outset reS1tores the poS'session of the property, amt 
in the condn ·sion affords a recompense in damages 
for the wrongful deprivation. 

In the case of Schnit zer vs. Russell) supra, it was 
held: 

" :b7 or the unlawful detention of prnpel'ty 
having special useahle qualities. when n 
judgment in replevi11 "\Yill compel the success-
ful party to accept the property in kind and 
not its value, the damages may not be meas-
m·ed by the interest shown its va lne , hut 
where the party, of his , own volition, elects 
under the statute to recover, in money, the 
value of the property. and thereh~ r prevents 
the othe1· party from making a 1·etnrn in 
kind, inte1·est on surh Ya lne is a propf'l' meas-
ure of damages. 

In the case of Schwartz YR. Kinq Rmlty ro ., 
supra , the rourt on paq e 113 Raid: 

' ·It is wen to obserw here that in this state 
1·eplevin lies not only for the unlawful tak-
ing of the goods , hut also for unlawful deten-
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tion. Compiled Rtatnte page 43G8, section 
2." 

In the case- of Station Recilty YS. Bnglewood 
Laundry Co._, supra, although not strictly a repleY-
in act 1ion, the •court allowed a recovery for the coist 
of the removal of the :fixtm~es. The court on paye 
/28 said: 

.. ~rhe sole :ugumellt foi- the appellant is 
that the boiler and pipes are '"fixtm·es'' and 
could not be 1·e1110Yed without substantial 
damage to the real estate. But that fact 
does not seem to exone1·ate the defendant. 
'rhe contract calls for the remoYal of all :fix-
tm·es, machinery and :fittings appurtenant to 
their business. The appell:rnt says that the 
boiler is a fixtur ,e. :X o doubt it is, and that 
is jm;t what the contract said ·was to he 1·e-
moved. The paper is d1·awn as a lega 1 <lo(·u-
ment and its language seems to lH_:. entirely 
elem·." 

In some cases it has been held thiat the Yalue of 
the property plus damages for unlawful detention 
may be recove1·ed. Donlen vs. Le,nmurma11, 87 .1..~. 

tT. L. 84; Harwood vs. Smethurrst, 29 K .J. L. 193; 
Field vs. Post, 38 N. J. L. 34G; Maguire YS. Dutton, 
54 N. tT. L. 597. If such is the case, it is respecit-
full~~ contended by the respondent that in this case, 
damages should he giYen for the unlawful deten-
tion for the reason that the respondent did not 
desire damages but possession of the sprinkle1· sy.s-
,tem, and since pos-session was a"varded to it, it 
necessal'ily follows that it should he entitle<l to 
damages for unlawful detention, it haYing shown 
by its p1•oof that it was entitled to i;mch (lamage-s. 

The testimony adduced hy the 1·esponde11t ~110\\·-

rd that it woul<l cost approximatel)~ $97G.00 to 1·e-
mow the spl'inkler system, etc. from the appel-
Jant'H 1n·rmi~ef-; ( ~- ( 1

• =~4. ll. 1-:-rn). 'rhi~ eYi(lpll(·f 

\ 
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:n 

stands unoontradicte<l., it appearing that the up-
pellant offered no testimony to the contrary. 'rhe 
cost of removal is the item of the damage sustained 
by the respondent, the a1ppellant having ·willingly 
refused to turn over the spl'inkler system, etc. to it. 

The thirteenth provision of the conditional sales 
agreement in question makes mention of the cost 
of the removal and other expenses. ( See S. C. 9, 
11. 19-36 which ag1·eement wa,s on 1·ecord prioi- to 
the conveyance of said premises to the appellant 
corporation, and the appellant, therefore, is charge-
able with actual notice of the conditional sales 
agreement. 

POINT SEVEN. 

The appellant was not a purchaser for value 
and without notice, and consequently should not 
be given the protection afforded by the statute. 

The State of the Case shows that the EqnH:-1 hle-
Prope1·ties COl'porntion, of ·which THaac Kas ,sel was 
the pl'esident, was the o-wne1· of premises known as 
295 Halse-y Street, Ne"\rnrk, N .. J., and that on .fan-
nnry 31·d. J 927, it had execntPd a mortgage in the 
snrn of $69,500 nnto Mar~- Ernnrn Randerson, L1w~-
G. Rande1·son, f1hai-1es D. Rnnder~on and f11ai-ence 
M. Rande1·son. (Exhibit D-1; R. r. 102-112 jn-

clusiYP). That on the 3rd ,la~- of Mm·ch, U)27, the 
conditional sales agTeement, the subject matter of 
this irnit, was executed by the Equitable PJ·opn-tirs 
f1orporation , also through TRaac Kassel. its presi-
dent. 

1t next appem·s that there is a fm·eclosm·r of thr 
mo1·tgage and on November 23rd. 1928 , the Sheriff 
of the f1ount~r of Essex , b:v Yirtne of a writ of fieri 
facias, sold the 1wemises in question and e:~erntccl 
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a deed to the 295 Halsey sti-..eet Co., a corporation 
of New Jersey, the appellant in the present con-
troYersy. 

About four months after the formation of the 
295 Halsey Rtreet Co., the said Isaac Kassel (who 
was formerly president of Equitable Properties 
Corpoi-ation) became ·president of the 295 Halsey 
Rtreet Co. (RC. 28, 11. 1-34). 

~l"'he 1·espondent contends that when the premises 
·were ronYeyed to the present appellant, the latte1· 
had full knowledge of the existence of the respond-
ent's conditional sales ag1·eement, which was 011 

1·er01·d in the Essex Count~· Register's Office, and 
JrnYing-surh knowledge, it purchased said premises 
with actual notice of the- res1pondent's claim of the 
lien. 'l'he appellant should not he permitted to 
inte1·pose the defense that it ""\YHS· a purchaser for 
Yahw and "'ldthout noticP of the respondent's condi-
tional sa leR agreement. B~· reason of this fact, it 
is the 1··espondent's contention that the appellant, 
which was cJuuge-a hle ·with such notire, is not in a 
])Osition at this time to be pi-otected by the proYi-
Rions contained in Section 7 of the Unifol'rn Co11-
ditio11al 8ales A.ct. ( P. L. 1919) Chapter 210). 
'l'aking the above facts into consicle1·ation, an as-
sent ran he- spelled out on the part of the present 
:tppellant, which would 1·esult in the case at hai· 
faUing ·within the fhst part of the statute, for the 
r·eason that the Equitable Properti.es CorporaUon 
(the fomwr owner of the property) misentecl to 

i lw affixing of the said sp1·ink]er system to the real-
ty, and through the formation of the appellant ror~ 
po1·ation, elected the former president of the- Equit-
able Properties Co1·poration as p1·esident of the ap-
pellant corporation. In other words, it is contend-
ed that the Equitable Prnpe1·tic~s C01·poration, 
through its preRident one, Isaac Kassel, haYing as-
sented to the affixing of the sprinkler system, that 
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this assent can be implied on the part of the appel-
lant corporation of which the same Isaac Kassel 
,ms and still is 1president. There is nothing in the 
1·ecord which tendi:; to show the reason for the for-
mat1011 of the second corporation ,vith the same 
man as president thereof, and it is respectfully con-
tended that it may be inferred that the purpose 
was to cut off all liens ( including respondent's 
conditional sales agreement), which it is now re-
sisting. The appellant corporation has not been 
guilty of the good faith requir ,ed by the Uniform 
Conditional Sales Act, and therefore, shou1d not be 
f'ntit]ed to its rprotection. 

POINT EIGHT. 

The grouncI.,. now advanced by the appellant 
was not raised in the lower court. 

Thf' appellant in the ti-ia1 comt did not enter 
any objection or objections to the court asses ,sing 
the damages, and did not make any objection to 
the comt submitting the only question to the jury 
1·especting the remoYing of the sprinkler system, 
etc. from the premises without material injury to 
the freehold. It has been held th~t questions not 
raised in the lower com·t will not be conside1•f>d on 
appeal. .Ru_qgles YR. Ocean Accident Gorp.) 89 N. 
.J. L. lRO: Fhuur YR. Render) 90 :X. J. L. ] 47; Rob-
ertson YS. C1riclzfield) 87 N. J. L.: Tratrnposent Ri1;b-
ber 1Vorks vs. Jnternafional G-lass Co.) 92 X .T. L. 
4G1: Prisbie YR. Thomas Jeffffson Counsel, 74 :X . 
• J. L. 213: Osborn YR. Gurtner, 75 X. .J. L. 224. 

1n the case of TrnnspareJ1t Ritbber 1Vorks YR. In-
ternational Glass ro. ) .mpm ) it was held: 
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"That in an action for difference between 
cost of goods, after seller breached · contract 
to manufacture and deliver them, because it 
could perform contract wherein court direct-
ed a y.erdict for amount claimed, and counsel 
did not indicate whether there -was any jui-y 
question, the only question on appeal ·was is-
sue of impossibility of pe1·formance .. , 

,vhe1·e a cause is snhmitterl on an agreed state-
ment of facts and no objection or exceptions of any 
kind appea1· i11 the- r·ecord, Laws 1916, page 109, 
thP pm·pose of ,,,hich is to relieve- counsel of the ne-
cessit_,- of specifica n~-r-mhmitting grounrls of objec-
tion lrns 110 a1ppliration. nowns Co. YR. Owen) 92 
:X .• J. L. 9:1: 8ul::)Jerqe1· YR. Muller) ~7 X. J. L. 720. 

It has he-Pn held thnt a finding of fact not con~ 
tended to be wHhout r-mpport in the- evidence is not 
1·pviewablP in the C1om-t of Errors and Appeals: re-
vie": in that com·t being conftnerl to questions of 
lnw 011 l~'. ])efiaJ1ce Frnit Co. YS. Fox) 76 :X .. r. L. 
482: flwlqetoJZ YS. Fidelity eo., 88 N. .T. L. G45; 
D'll,ff Yi~. Pl"udential [11.rnmnce Co., 90 N. J. L. (HG. 
'l1lwre is a presumption in fayor of the correctness 
of the judgment below. Phillips YR. Borou ,yli of 
Lonyport) 90 N. ,T. L. 212. There is nothing hefo1•e 
this Honorable Com·t which in any rnanne1· tends 
to rebut this presumption of hnY. 

It is cont -ended by the- appellant that the re-
spondeut, by his failure to elect, has p1·oceedecl in 
both the repl€Yin and conve1·sion count~. 'rhe re-
spondent's p1·oof, however, proceed on the theon' 
of the repleYin count, and a handon the ronyei·sion 
count as previously stated. Tt has been he]d that 
on appeal there are two theorie~ of the case cind 
n1lings presPnted wPre p1·ope1· urnler our, hut im-
prnper n11de1· thr other, the~- will conside1· it hai·m-
less Prror. Furman Y~. Feebelman Co., 88 :X .. r. L. 
711. 
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It has also been held that ,vhere parties with-
out objection, try and submit the question at issue 
on a theory a,pparently satisfactory to themselves, 
and suffer the case to go to the jury on the legal 
theory thus adopted, such course of prooedure be-
comes the law of the case, and it is too late on ap-
peal for either party, for the first time, to question 
the legal propriety of the course th us pursued. 
Kaphen v. Schmitt) 98 N .. r. L. 803. In the case 
at bar, there ,1rns a s,pecial finding by the jury, and 
all other questions were reserved by the tria] Judge 
to be dh;posed of by him. This procedure cannot 
be claimed to be harmful to the appellant. Dick-
erson v. Lerine) 98 N. J. L. 313. 

Conclusion. 

ft is riespectfully contended by the respondent 
that the jury having found that the sp1·inkler sys-
tem &c., could be 1·emoved without material injury 
to the freehold, and it appeai·ing by the res :pond-
ent's proofs that H ~mffere-d damage to the · extent 
of $975.00., which wm; rightfull~· ass{'·ssed b.,· the 
tl'hll .Judg ,e, in Yiew of the stipulation ente1·ecl ju-
to by and between the counsel for the respondent 
and appellant, that the judgment of the trja] court 
be affi1·med, wHh rosts. 

Respectfully sulnnittrd, 

(DA YID IlERNWrEIN, 

::\1AURTCE BERXRTETN, 
Attomey and of Counsel 

for Res.pondent. 

of tl1e ... ew· Yo1·k Bar 
on the brief). 








