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1.  APPELLATE DECISIONS - FALKENBERG v. PARSIPPANY-TROY HILLS
TOWNSHIP. , RS

IRVING FALKENBERG;

| )
Appellant, =~ ) G
o | n ON APPEAL
—vs- | ) - CONCLUSTONS
)
)
)

TOWNSHIP COMUITTEE OF
PARSIPPANY~TROY HILLS
TOWNSHIP,

et e e ey mm em mm e mm e - aw e

Frank A. Palmieri, Esq., Attorney for Appellant.
John;Grossman, Esq., Attorney for Respondent.

' Tﬂlo is an appoal from denial of a plenary retail con-
sumptlon license for premises located on Halsey Road, Lake
‘Parsippany, in- the Townghlp of Par51ppany~Troy HlLls.

A plcnary retail consumption license for the same prem-
ises was issued to Irving Falkenoelg for the fiscal year 1938-
1989, In September 1958 he filed a petition in bankruptcy. On
or about October 10, 1938 the receiver in bankruptcy took physical
nossession of the lJcoan and without having had the license ex-
tended . to him, surrendered it to rospoudcnt. On October 24, 1938
a resolution was adopted by the TOVLShlp Committee acceptlng the
return, cancelling the license and ordering refund to the re-
ceiver. Falkenberg made no attempt to operate under his license
during the balance of the fiscal year and apparently did not ques-
tion the action of responaenu in accepting surrender of the li-
cense at any time Qurlﬁg the said fiscal year. However, on August
1, 1939 or August 2, 1939 he filed an application to renew said -
llense. Respondent dbrled his aopllcqbloa, hcncb thlb appeal

~ ; Thcrp is no quustlon as: to appellaatfs qualification or
the suitability of the premises. Unless issuance of the license
is barrecd by the Tovmship ordlnangc, there appears to be no valid
reason for 1ts denial. _ -t S

Sectlonvﬂ of "An Ordlnannn to Regulate the Licensing for
- Sa]u and Sale of Alcoholic Beverages, etc." as. ambnaea May R3,
. 1988, provides: . .

"The number of Plenary Retall Consumption Licenses
issued and outstanglng in the Township of . P%fs;ppany—
Troy Hills, in the County of Morris, at the same '
time shall not exceed thirty-one and on and after
July 1, 1938, no new applicant shall be issued a
Plenary Retail Consumption License unless the num--
ber outvtanding shall be less than thirty."

‘Talrty consumption licenses are now outstandlng in the Townshlp,
The auestlon to be 6801dcd therefore, ds whether Lho present
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dppllcatloa is an application for a new license, in which case it
is barred by section 4, or whether it is an application for renewal
of an old license, 1n which case it would not be barred by said
section.

If the surrender of the license by the receiver in bank-
ruptey in October 1938 was valid, the rights of the licensee there-
under terminated at that time and the application filed in August
1989 would, unquestionably, be an application for a new license.

In Barkey v. Par51ppany—TroV Hills, Bulletin 831, Item 9, which
concerned an application by another individual for a license cover-
ing the premises considered herein, the issue as to the legal suf-
Ticiency of said surrender was not raised by the partics, and hence
not passed upon. That issue, however, i1s raised herein, and hence
the question must be declded : :

I believe that a proper interpretation of R. 5. 35:1-26
leads to the conclusion that the receiver in bankruptcy had no power
to surrender the license and hence that the attempted surrender was
a nullity in so far as appellant!s rights are concerned. ReS.85:1~26
provides '

MetIn case of #% bankruptc\ #*% the commlssioner or

other issuing authorilty may, in nis or its discretion,

extend said licencse for a Limited time, not exceeding
its term, to the %% trustee, recciver or other person
upon whom the same has devolved by operation of law,x!

n the absence of such ex tens;on, the licensb, representing a per-
sonal privilege entrusted to the licensee, doecs not automatically
pass. to the receiver or trustee. LRe Ewlng, Bulletin élcﬂ Item 13,
As was sald in Re Hausmann, Bulletin 324, Item 10:

WA liquor license remains in existence desplte the filing

of a petition or adjudication in bankruptcy. However,

it does not automatically pass to the trustee but re-

mains the bankrupt'!s until and unless the trustec obtains

an extension of it in his name as trustee under R.5.55:1-26,1

It may be, as was indicated in Hart v, Seacoast Credit

Lorp., 115 N.J.Eq. 28, that the recelver in DankrunLcy, with the
ald of the bankruptcy court, could have required the bankrupt to
consent to the surrender, but he did not follow that procedure.
The attempted surrender Without consent of the licensee and with-
out extension of the license to sald receiver, was a nullity.
Cf. Kasen v. Orange, Bulletin 338, Item 4.

Having reached the conclusion that the appellant herein
was the holder of the licensc on June 30, 1939, the question ro-
mains whether his a 'ppli@ltﬁon filed shortly morc than a month
thercafter may be considered as an application for renewal. Chap-
ter 28L, P.L. 1939 does not apply because the Act 1s not retro
active. Re Backer, Bulletin 356, Item 1., The mere fact that
there io a gap between the xolratlon of the old license and the
issuance of the new license will not, of itself, necessarily pre-
clude consideration of the latter licensa as o renewal. Re Deighan,
Bulletin 141, Item 2. The intent to renew, hOWCVGr, may not be
the secret undlsclogeo intention of the licensce, to be invoked’
or not at his will as it suits his purpose, but rather the reason-
ablj presumable intent gatu\“ég from the facts of the particular
casc., Berger v. Carteret, Bulletin 213, Item 9. In the present
.case, the owner of thu premises testified that Falkenberg leased
the premises for a period of one year, on lay 25, 1939, and
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Falkenberg testified that he caused repairs to be made to the
premises several weeks before flllng his appllcatlon° A delay of
not more. than . thirty-three days in filing his application does
riot lead to:the conclusion that appellant intended to abandon his
right to renew. -Cf. Conwaj V. ddddon, Bulletln 251 It@m S

I conulude, therefore, that the appllcatlon con31dorud
herein is an application to renew a license pr@v1ously held and
not an application. for a new license; that the issuance of the
license, therefore, is not barred by Section 4 of the ordinance
heretofore considercd.

uectlon 5. of sald ordlquncn provlde

"No Pl@nary Reta"l Consumption Llcpnse shall here-
after be ilssued within fifteen hundred (1500) feet
of each other, except as follows:

"@) Plenary Retall Consumption License :presenhly
, outstandlag, may be raonewed. !

Since the llcenoc held by appcllant was outstanding at the time of
“the adoption of said Section 5, 1t comes within the exception set
forth tne“eln, and may bce renewed desplite the fact that dppel—
lant!'s premises are within flfteen nundred bet of “other preml 3e8
similarly licensed. : : - :

For these reasons, the action ‘of respondent is reversed,
Respondent 1s ordered to ilssue the license as applied for.

E. W, GARRETT,
Acting Commissioner.

Dated: May 16, 1940,

2 DISCIPLINARY PROCEEDINGS - ]LLICIT L OUOu - 15 DAXM-ON”
' CONFESSION OF GUILT.

In the Matter of Dis ciplindrv
Proceedlngb ﬂgalﬂ L -

)

) g
WALTER ‘C. GORE . ‘ : SRR
T/a Dunlap caLn ) CONCLUSIONS
2100 Pacific Avcnue, N ' _AND ORDER
vAtlartio City, M. J., ) B ‘

bR

ﬂo]dcw of Plbnarj ROuaL1 COn~

bnmpblOn License C-210, issued
- the Beoard of Commissioners.
‘?ol thc Clty of ALlaﬂth Cltye

Stanton Jde. Machtosh, ch,, Attorney for Depdrtmﬂnt of
. Alcoh011u JCvaago Control
Walter C. Gore, Pro Se, , v

Licensee has entered a cha op guLLuv to charge that on
or about September 1, 1239 he possessed illicit alcoholic bever-
ageg in that twelve (13) quart bottles found in his licensed prbm—
lses contained beveragos which varied from genuan samples used for
comparative purposes in coior, proof and acid and SOllu content, in
‘v1olatlon of R. S L3801~ 50 .
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The usual penalty for this violation is thlrty (oO) days.
licensee entered his plea in ample time prior to hear-

ing and thereby saved the Department the time and expense inci-
dent Lo provxng its case._(

The license will be: suspcndod for fifteen (l%) days in

accordance with Re Ollm.2 Bulletln' 589, Item S

Accordingly, it is, on this 16th day ox_May, 1940,

ORDERED, that Plenary Retail Consumption License C-210,

heretofore issued to Walter C. Gore by the Board of Commissioners
of the City of Atlantic City, be and the same is hereby suspended
for fifteen (15) days, effective May 20, 1940, at 9:00 A.M. (Day-
light Saving Time).

E. W. GARRETT,
Acting Commissioner,

é. DISCIPLINARY PROCEEDINGS - FRONT FOR INDIVIDUAL WHO HAD BEEN
DENIED RENEWAL OF HIS LICENSE - LICENSE REVOKED.

In the Matter of Disciplinary )

Proceedings against )
CHARLES ROTH,
T/a Market Cafv, ) CONCLUSIONS
127 Burnet Street, AND ORDER
New Brunswick, New Jers ey, )

Holder of Plenary Retail Consump- )

tion License No. C-77, issued by

the Board of Commissioners of the )

City of New Brunswick. N

Alex Eber,

Esq., Attorney for Defendant-Licensee.

Richard E. 8ilberman, Esq., Attorney for the Department of

Aloonollc Beverage Control.

The defendant 1s charged with:

Falsely stating in his application for his pres sent Li--
cense that no one other than himself was Interested in
his tavern, contrary to R. S. 33:1-25,

Permitting Jacob Lifschitz to exercise the rights and
privileges of that and a prior license, contrary to

"R. S. 33:1-26, 52.

Selling a liquor i1tem below Fair Trade price on November
8, 11, 15 and 14, 1949, contrary to ulp 6 of State
ngula tions No. 40,

Giving, on those same dates, discounts and free drinks
with sale of liquor for off-premises consumption, con-
trary to Rule 20 of State Regulations No. 20.

Selling various liquor items below Fair Trade price on
November 15, 1939, contrary to Rule 6 of State Hegula-
tions No. 30. -
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(6) Selling, on that same date, assorted bottles of liquor
at a single aggregate price without specifying the
price per bottle, contrary to Rule 19 of State Regula-
tions No. 20.

‘The only charges contested are (1) and (2), the defend-
ant pleadlng gullty to the rest.

As to the contested cnqrgas, the Department!s case, in
essence, rests upon the theory that "Jake™ Lifschitz is the actual
proprietor of the defendant's tavern with the defendant merely
holding the license as a "front" fov him.

The building is apparently owned by "Jake' LlfSPﬂlté,
his brother Samuel, and Herman Kalfen (Wlove identity is not dis-
closed). At one time, viz., from May 1935 through June 1936, the
Lifschitzes held a license for the tavern in their own names.
However, because of their alleged misconduct of the tavern, the
New Brunswick Board of Commissioners, in July 1986, refused to
renew their license for the 1936-7 fiscal year. Later, in Sep- -
tember 1906 a llcense for tho tav‘fn was 1osuba to Nathan Rubin,

.....

The defendant (a 73-year old man, machine operator by
trade, and distantly related to "Jake" Lifschitz) claims that he
met Rubin in August 1938; that Rubin complained that he could ob-
tain no 1938-9 license for the tavern and would like to sell out;
that he (the defendant), without making inquiry as to the extent
of the business (and although no license was then outstanding for
it), nevertheless agreed to pay $5000.00 for the "business", in
monthly installments of $100.00, payment to be secured by a chat-
tel mortgage. On August 24, 1998 the [ifschitzes and Kalfen exc-—
cuted what purports to be a l-year lease of the premises to the
defendant commencing September 1, 1938. gSoon thercafter the de-
Ieuoant obtained a 1938-9 llocp5c for the tavern, which was re-

newed for the present (1979 40) fiscal yecar.

From April 24 through November 15, 1939, agents of this
Department, on more than twenty-five scattered visits to the
tavern, genbcally found "Jaken Lifschitz there, behind the bar,
but saw the defendant on the premises on only five occasions.
They observed various instances of fJake's" conduct which indica-
ted that he was in charge of the tavern dPQ perhaps the real pro-
prietor.

Thus, on April 24 they observed, during the course of
their visit, that "Jake" gave directions to the bartender, on one
occasion telling him where to look for certain bottles of beer
and, on another, instructing him to replace the top of a contain-
er from which the bartender had served food. On April 25 they
overheard "Jake" discounting the suggestions of a liquor salesman
and placing an order with hin, saying "I don't want anything but
Fagle (whiskey)." On April 26, when the bartender was about to
make a sale below Fair Trade, thby observed "Jake" abruptly coun-
termand the sale; on the same visit, when a man asked for change
of $5.00, they ovcrneard the b&rtnnder state that "Jake'" had taken
the money out of the cash register. On April 28, when they spoke
to "Jake" about installing bagaotelle machines of the horse-racing
type in the tavern, he declared that "he could not put them in
right now because the authorities were watching him and because
of complaints, and he had to watch his step; and he said, in two
or three weeks, if we come back, he would be ready to talk busi-
ness...." On Sunday morning, May £8, "Jake" was seen coming to
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the tavern before the local uunuaj npenLng hour and entering it
(albhou h not for business) with a key of his own. On Sunday
morning, July 16, when investigators visited the premises, they
found a negro cleaning up and "Jake" in the stockroom. On July
18, when examining the tavern's bills, they discovered that the
ele thlblty was being charged to "Jacoo Lifschitz."™ On the occa-
sions of all the p”Ohlblued sales.in November below Fair Trade
price, etc., forming the basis of charges (3), (4), (5) and (8),
to which the defendant has pleaded guilty, "Jake" did the selling
and arranged for tho price without consultlng the defendant or
anyone else, .

Ordinarily, I might perhaps conclude that all this wholly
circumstantial evidence proves no more than that "Jake" actively
managed the tavern on the defendant's behalf. However, thils other-
wise possible explanation 1s exploded by the daiendaat'b varying
asg@“tlono as to "Jake's" connection with the tavern. On July 16
he declared to investigators of this Departument bﬂau "Jake" was
never employed by him; on November 15, that "Jake" was then working
for him; at the hearing in the case, that "Jake® is merbly a friend
who hangs around all day and, when n eded, helps him out for nothing.

These shifting stories by the defendant, together with the
fact that his present claim as to "Jakp’”” S+dbUS as a gratuitous
(but ever-present!) helper-out is sheer balderdash, convince me
that the defendant 1s merely inventing dodges about "Jake' and is
refusing to disclose the real truth. Under the circumstances, this
leaves me but one rational inference, viz., that "Jake™ Lifschitz
1s not merely a managur at the tavern but, since apparently be-
lieving nlmscli, on the basis of the New B ~unswick Board's refusal
to renew the license held by h'h and his brother for the tavern
back in 1936, unable to obtain a license thereafter, is now operat-
ing the tavern under guise of a llenSL in dcfongdntf name., This
conclusion is affirmed by the defendant's incredible story of how he
purchased the "business" from Rubin.

Hence I find the defendant guilty of charges (1) and (2).

ouch guilt (irr spective of the defendant'!s admitted nujlt
on the charges as to the prohlbltpu 5ulc%) calls for revocation of
his license. Re Mraz, Bulletin 274, em 3; Re Agostino, Bulletin
582, ITtem 1. ‘

Accordingly, it is, on this 20th day of #ay, 1940,

ORDERED, that Plﬁi@ry Retail Consumption License No. G-77,
heretofore issued to Charles Roth, T/a Market Ca _v,vbv the Board of
Commissioners of the City 01 New Brunswick, be and the same is hereby
revoked, effective immediatzly.

E. W, GARRETT,
Acting Commissioner
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4. APPELLATE DECISIONS - HOBBS v. LOWER PENNS NECK.
EDITH HOLLAND HOBBE,
Appellanty

- 0N APPTAL
CONCLUSIONS

A T

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF LOWER PENNS

s N’ N’ SN g A N~

NECK,
Respondent

Joseph Narrow, Esg., Attorney for Appellant.
W. Orvyl Schalick, Esq., by Alvin dA. Featherer, Bsq.,
Attorney for Respondent.

In Bulletin 372, Item 6, the Commissioner affirmed a de-
nial of transfer of appellant's consumption license from Main
Street and Bnlow Place to 29-31L W, Pitfield Street, alfter finding
that the premises to which transfer was sought were located in a
resicential district. Therecafter, appellant applied for transfer
of sald license to 39 Hain Street, in the Village of Pennsville,
Township of Lower Penns Neck. Her sccond appllcation was deniled.,
Hence thls appeal.

Respondent alleges that the present application was de-
nied because "it has been determined by the Township Coumitecs %t
that said transfer in the issuance of a licensce in the place ap-
plicd for-would be objectionable to persons in sald neighborhood,
and contreary to pubiic policy." : ‘ ' '

The premises known as &9 Hain Street are located on the
south side of the street, midway between Enlow Place and Broadway,
and about 500 or 600 feet to the east of the premises for which
the license was originally ilssued: ‘The south side of Main Street
is generally devoted to business from Enlow Place easterly to
nuber 89, and to residential purposes from number 49 to Broad-
way. The northerly side of ilaln Street is generally devoted %o
business from Enlow Place, easterly for a distance of about 300
or 400 feet, and to residential purposes from that point easterly
to Broadway. Thus, there are residences directly opposite 59
Hlain Street and also to the east of said premises. There is an-
other place licensed for consumption on the northerly side of Main
Street opposite Enlow Place. ’

+

The building known as 39 Hain Street 1s a two-story struc-
ture and the first floor, which appellant intends to use, has
been devoted to business purposes for the past sixteen years.
At one time it was licensed for the sale of 3.2 beer., It was oc-
cupied recently by a bakery, prior thereto by a sewing factory,
and prior thereto by a shoemaker. It cannot be saild that this
section of Main Street is so predominantly residential in char-
acter as to warrant denial of the transfer on the ground that the
premises are located in a residential district. Mere general ob-
Jections would not justify the issuing authority in refusing to
transfer the license to a building and cdistrict of this character.
Conn v, Kearny, Bulletin 173, Ttew 1; Land v, Way, Bulletin 238,
ITtem 14; Rucereto v. Dumont, Bulletin 253, Item 6. '
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The important question to be decided, therefore, is
whether the evidence given by the objectors, who reside directly
opposite 39 Main Street, was sufficient to warrant denial upon the
ground that appellant herein had improperly conducted her licensed
premises at Main Street and Enlow Place. Dr. James, who resides
at 50 Main Street, testified "there is a lot of drunks that come
up that street in the middle of the night, at all times"; that in
August 1939 a fight occurred opposite his home, as a result of
which he was required to give medical attention to one of the men
who was severely injured. He testified, however, that he did not
see these men come from Mrs. Hobbs! place of business. ‘

Mrs. Berger, who resides at 44 iMain Street, testifiled thnat
last summer she saw men coming out 6f appellant's place of business
wrangling and fighting; that on another occasion last summer four
or five men and a woman came from appellant's premises, stood in
front of witness's home and argued and cursed; and, on a thlrd oc-
casion, a man who came from appellant's premises insulted her.

Mr. Berger, husband of the previous witness, testified that on
July 4, 1939 and again in Auvgust 1949 he saw men who came from
appellant's premises fighting in the street and that on the latter
occasion two of the men broke the fence on his property. '

‘ Miss Husted, who resides at 50 Main Street, testified that
during the summer men have congregated under her window, cursing
and swearing and fighting.

Appellant denies all knowledgc of the incidents testified
to by the above witnesses.

No complaints appear to have been made to the police at
any time and no charges have ever been preferred against appellant.
No objections were made to the renewal of her license in 1937,

1938 or 1939. There is no evidence that any violations have oc-

curred upon appellant's premicses, with the possible exception of

evidence given by an eilghteen year old gon of Mrs. Berger that on
July 4, 1958 he purchased a bottle of beer for his employer. Ap-
pellant denies knowledge of this sale. :

A transfer of a liquor license is not an inherent or auto-
wmatic right. The issuing authority may grant or deny the transfer
in the exercise of a reasonable discreftion. If denied on reascn-
able grounds, such action will be affirmed. On the other hand,
where 1t appears that a refusal of a transfer was arbitrary or un-
reasonable, the action of respondent in refusing the transfer will
be reversed.

Unguestionably, an issulng authority may refuse to. trans-
fer a license where 1t appears that violationg have occurred on
the licensed premiges., Fafalak v, Bayonne, Bulletin 95, Item 5.
It dis true also that a licensee 1s responsiple for conditions out-
side of his licensed preuwises which are caused by his patrons, but
in the absence of evidence that the place has become a general
nuicance, as in Conte v. Princeton, Bulletin 129, Iten 8, or
Repici v, Hamilton, Bulletin 201, Item 8, it seems unreasonable to
deny a transfer because in a few instances patrons may have mlscon-
ducted themselves after leaving the licensed premises, particularly
where it does not appear that the licensee had any knowledge of
such misconduct or received any warning to correct the situation.
Cf. Hand v. Woodstown, Bulletin 219, Item 4; Freeland v. Roselle,
Bulletin 352, Item 5. _ :
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fProoe dings against

Moreover,'it does not appear that transfer was denicd
because of appellant's prior misconduct. Committeeman Whitesell
testified that he favored the transfer although he did not vote;

- Committeeman Dolbow testified that in denying the transfer he

did not consider the manner in which Mrs. Hobbs had conducted her

‘plac ce; Committeeman Stockdale testified:

Qg You voted against the transfer?

"A Yes, in view of the fact a petition was
presented to us; we don't have any zoning
orcdinance for business or residential section,
and 39 Main Strect to Broadway is Strlutlj res-
idential, and 59 West towards the river it is a
mixture, and also that the property owners
would have the value of their property lowered,
and the petitionerts old location was down at the
end of the street and no children had to. yo by
there, but at this new place they would.!

Under all the circumstances it appears that the refusal
to transfer was unreascnable. Cf, Gross v. Landis, Bulletin 386,
Item 5, : -

‘The conclusicns apply merely to the transfer of the li-

‘cense to these premises which are Jocated in a business district

and appear to be suited for the conduct of that business. If
the premises are not properly conducted, objectors may request
respondent to institute disciplinary proceedings at any time and

‘may object to renewal of the license 1f unsatisfactory conditions

result from the operation of appallant' place of business.

For the reasons aiorwbalu, the abthﬂ of renpoqdent 1s
reversed and respondent 1s directed to issue the ansfer as
applied for. '

E. W. GARRETT .
' o JActing Commissioner.
Dateds May 20, 1940, ' ‘

DISCIPLINARY PRO”E“DINGS - CHARGES CONCERNING PROSTlTUTLL,
IMMORAL ACTIVITIES AND SOLICITATION DISWMISSED FOR LACK OF . -
PROOF - LICEDQE SUSPENDED 5 DAYS ON PLEA OF GUILT AS TO GAMBLING
CHARGE. :

In the Mattpr of Dl&ClplLHdrj

N A

JOSEPH & SARAH blLIDKbR, :‘ ST CONCLUSIONS
128 West Market otroet : - AND ORDER
waark) N T.,-

R

Holders of Plcnarv Retall Con-
sumption License C-541 issued by )

“the Municipal Boaru of Alcoholic

Beverage Control of the Pity of
hewark Lounty of Essex.

-l LT Lo

 31chard . Sllberman, Esq., Attorney for the Statc Departument

of Alcoholl Beverage Control.
Morris Masor, Esq., Attorney for the Licensecs.

The licensees were charged with (1) DLPMLBElng gambling

‘on the licensed premises by making cash payoffs according to
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scores obta1ned on a ba atell@ ma chlne, in v1olatlon of State Reg~
ulations 20, Rule 7, (2? permitting a known prostitute upon the
licensed premlsos3 in violation of State Regulations 20, Rule 4,
and (&) permitting immoral activities upon tho llcensed premises
by narmjttlng a pfOStLLUte to solicit a patron for immoral pur-

- poses, in v¢olat10n of State Regulations. 20 Rule 5.

" At the hearing the licensees pleaded guilty to the first
charge and not guilty to the second. and third charges, having pre-
viously indicated their intention EO pl ad guilty to the first
charge in advance of hearlng.‘l : . , :

Aq to cnarges 2 and 5 testlmony establishes that on
September 22, 1939 1nvcct1@ators of this Department visited the
licensed prrmvs; the licensees then being absent, and engaged
in conversation wlth Millie T __ ' s a patron,- durlng the course
of which one of the investigators asked Millie: ".......what she
was there for and if she stepped out. Millie said she did and it
would cost me two dollars and one dollar for the roomee..." On
September 29th the same investiga+0r5 returned to the premises
and finding Millie there, one of the investigators again asked
Millie whether she was willing to go out. Recelving an affirma-
‘tive reply, he summoned Joseph Silidker to the kitchen and said:
Mildred wants to take me out to give her a lay; is it all right
with you?" Joseph made no reply bccause he was summoned by a pa-
tron to. the bar where he answered: "I am here to sell whiskey
over the bar; what she does is her business.", whereupon he walked

away.. Thereafter, Millie spoke to Sarah Silidker and said: 'The
boy friends think you are sore at them.", whereupon Sarah replied:
"We run a respectable place here and hawe lots of fun." Subse-
guently, the dnvestigator gave Millie a marked one dollar and two
dollar bill, bhoth left the premises separately, met outside and
went to an apartment on Market Street, where shortly after their

arrival a raid was made by prearrangement with Newark detectives
who found the marked two dollar bill in Millie's purse. Returning
to the premises the police officers found the marked one dollar
bill in the purse of the woman who occupled the apartment where
Mlllle and the investigator had been found.

‘Millie, called as a witness by the State, suhstuntla ly .
corroborated the testimony of the 1nvost1gators and further testi-
fied on cross-examination that she was accustomed to frequent the
licensed preuises, sometimes two or three times a week and some-
times not at all during the weck; that she was employed as a do-
mestic; that her arrangements with the investigator were made with-
out the apparent knowledge of the licensees; that, advised by the
investigator that he was going %to ask Joseph 1f it was all right to
take her out, she replied: "That is foolish of you to ask hin a
question like that. e that after the investigator returned to the
bar from the kltchun and received the reply above quoted from
Joseph, Sarah served them, whereupon the investigator asked her:

"Is it all right to go out with 111L1\“ that Sarah replied: "I am
surprised at.you talking like that, (I am here) to run a respectable
business and not to be bothered WLuh such talk as that.'"; that she
(Millic) had never told either licensee of her "trouble" (convictions
for fornication and prostitution) ten years before; that although '
she was accustomed to pick up men at this and otmor licensed prem-
ises she never left in their company but always arranged to meet

the man outside, following qeparatb de parturpu,

o In this posture of thr tes tlmony the chargos must be dis-
missed. The charg of permitting a known prostitute on the licensed
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promlgeo is unsupported by any evidence that Millie was known to
the licensees as a prostitute and that they nevertheless acqui-
esced in her presence on the premises. Re Foster and Clauss,
Bulletin 248, Item 4, where it was held:

"lere proof that a prostitute was present on
the licensees! premises is insufficient to establish
the offense charged. There must, in addition, be
adequate proof that the licensees knew that she was
a prostitute and nevertheless acquiesced in her pres-
ence at the premises. See Re Kaas, Bulletin 239,
Item 1:

"tUnless the offense can be tied in and
brought home to the licensees by their knowl-
edge or by acquiescence, which implies knowledge
I cannot, in fairness, hold them roswon51blc
Such a thing might happen in the bes t regula-
ted club. The mere presence of a prostitute
or other person of 1ll repute on licensed prem-
ises does not make out a case.'"

The inquiry of the 1nveotlgntor above quoted falls short
of apprising the licensee that Millie was a prostitute. For all
the licensee knew, the question may have ve been inspired by wishful
thinking rather than knowledge of Millie's character. On the
basis of such a ques stion, should the licensee have asked Millie
whether she was in fact a prostitute? That he could not be ex-
pected to is at once apparent if it be assumed that she was not.

‘ Nor can I conclude that the licensees permitted immoral
cactivities by permitting a prostitute to solicit a patron for
“immoral purposes as charged, for the reason that 1t clearly ap-
pears from the testimony of both Millie and the investigators
that she did not solicit them but rather one of them solicited
her. Millie was merely weak and Wllllﬂb

Charges 2 and & are, therefore, disnissed.

On the charge of permitting gambling by making payoffs
according to scores obtained on the bagatelle machine, the usual
five-day penalty less two for the plea will be imposed.

Accordingly, it is, on this 22nd day of May, 1940,
ORDERED, that Plenary Retall Consumption License C«u;l hereto-
fore issited to Jos eph and Sarah Silidker for premises l’8 West
Market Street by the Municipal Board of Alcoholic Beverage Control
of the City of Newark, be and it hereby 1is suspended for threc
days commbn01ng at 32 OO AJI. (Daylight Saving Time) on Monday,
the 27h day of May, 1940.

E. W. GARRETT,
Acting Commissioner.
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6. DISQUALIFICATION - APPLICATION TO LIFT - GRANTED.

In the Matter of an Application )
to Remove Disqualification be-

cause of & uonv1ctlon, pursuant ) , CONCLUSIONS
to R. S. 'Ud“l 3l.2 (as amended AND ORDER
by Chapter 330, P. 1. 1938). )
Case No. 95 )

e

In 1930 petltloner was found guilty in Family Court on
a ouurg@ of fornication and was placed on probation for one year
In 1932 he pleaded guilty in Federal Court to a charge of trans-
porting liquor and was fined $50.00. In 1933 he was convicted on
a charge of posse 551ng lot tery slips and was placed on probation
for three years and ordered to pay a fine of $250.00. In 1934 he
pleaded non vult to a charge of possessing illicit wine, and was
placed on probation for one year and fined $50.00. The wine was
illicit because, as petitioner admits, he had made it in his home
without obtaining a pelmjt

‘ At the hearing, a member of the bar of thirty-one years!
standing, who has known petitioner for over twenty years, testi-
fied that his reputation 1g good. Another character wi H@So, a
funeral director, who has known petitioner all his life, testified
that his reputation in the communit& is good. DBoth witnesses tes-—
tified that they were convinced that petiblonu , since his last
conviction in 1934, has learned his lesson and has turned over a
new Lleaf.

The report from the police dﬁpartmcnt of the municipal-
ity wherein petitioner resides shows that there are no pondlng
complaints or investigations against Liﬂo

It is concluded, desplte his past record, that pbtl-
tioner has been 1aw—ab¢a1ng for at least six years last past, and
that his association with the alcoholic beverage 1adustrv Wlll
not be contrary to public interest.

Accordingly, it is, on this 2lst day of May, 1940,

ORDERED, that his statutory disqualification because
of the convictions describsed herein be and the same is horrbv
lifted in 3ccordancp with the provisions of R. S. o8:1l-5l.& (as
amended by Chapter 350, P.L. 1938).

E. W, GARRETT,
Acting Commissioner.
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7

DISQUALIFICATION - APPLICATION TO LIFT - GRANTED.

In the Matter of an Application )
to Remove Disqualification be-—

cause of a Conviction, pursuant ) CONCLUSIONS
to R. S, 83:1-31.2 (as amended " AND ORDER
by Chapter 350, P.L. 1938). )
Case No. 96 ' )

T T .

In 1917 petitioner, then seventeen years of age, was con-

victed of robbery and placed on probation;-in 1920 or 1921 he

pleaded non vult to a charge of what was probably petty larceny
(petlthﬁbi does not remember the charge and the record is silent
as to both the conviction and the charge) and was fined; in 1921
he was convicted on a charge of affray, sentenced to imprisonment
from one to three years and paroled after serving some ten months;
and in 1931 petitioner pleaded non vult to a violation of the
Hobart Act and was fined $500. OO

At the hearing, petitioner testified that since 1981
he has resided in the municipality wherein he now lives, that
between 19351 and 1933 he was emp¢oy¢d in turn, in a factory and
as an automobile Saiesman, and that from 1933 up to a short time
ago he was employed as bartender in several nearby establishments.

0n behalf of petitioner, threc character witnesses, a
barber, a service station owner, and a tdvcfn‘manager; who have
lived in petitionerts neighborhood and who have known him since
chlldhooa9 testified that his quuEdL“Ou in the community is good
and that he has been leading an honest and law-abiding life since
his last conviction in 1931.

Petitionert's fingerprint record shows that he has not
been arrested on any occasion or convicted of any crime since
1981, The Chief of Police in the municipality wherein petitioner
resides has certified that there are no pending complaints or in-

- vestigations against him.

Tae fact that, while apparently disqualified, petitioner
worked on licensed premises for the last several years, railses a

‘question as to whether he should be granted relief herein. When

asked at the hearing whether he knew of his disqualification dur-
ing the time he was engaged as a bartender, petitioner swore that
he had been unaware of any such disqualification and that he had
learned of it for the first time when he made application for a
solicitor's permit on April 15, 1940. Ignorance of the law would
not excuse him if this were a criminal or disciplinary proceeding,

‘but knowledge of the law is not a necessary ingredient of the

good faith essential in rehabilitation proceedings. Re Case

No. 61, Bulletin 388, Item 2. I conclude that he acted in good
faith. I find that he has been law-abiding for the past nine

y cars and that his association with the alcoholic beverage indus-—-
try will not be contrary to public interest.

It is, therefore, on this 2lst day of May, 1940,

ORDERED, that petitioner's statutory disqualification be-
cause of the convictions described herein be and the same 1s
hereby lifted in accordance with the provisions of R.5.35:1-31.2
(2s amended by Chapter 350, P.L. 1938

E. W. GARRETT,
Acting Commissioner.
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8.

PRIMARY ELECTION DAY REPORT
Mey 22, 1940.
TOs E. W. GARRETT, ACTING COMMISSIONER
FROM: . B. WHITE

- For your information, I submit report of activities on
Primary Election Day, May 2lst:

COUNTY NUMBER OF CALLS MADE VIOLATIONS
Atlantic ' 364, 0
Bergen : 9L6 1
Burlington 108 1
Camden ‘ 487 . 0
Cape May 143 0
Cumberland 105 0
Essex 1,740 1
Gloucester 21 0
Hudson 1,795 0
Hunterdon - 82 0
Mercer , 503 0
Middlesex 694 0
Monmouth \ 522 0
Morris 312 O
Ocean 192 0
Passaic 841 0
Salemnm 59 G
Somerset 191 0
Sugsex 96 0
Union 587 0
Werven 121 0.

TOTAL 9,999 3

On the basis of preliminary reports, violations appear to
have occurred on the following licensed premisess '

BERGEN COUNTY

North Arlington Harding Pharmacy, Inc. D-6
: 48 Ridge Road

BURLINGTON COUNTY

Burlington (City) Stephen J. Schust C-16
801 Bordentown Road :

ESSEX COUNTY

Nevwark Harry Block D-55
270 South 11th St.

S. B. WAITE
- CHIEF INSPECTOR

405
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9.

DISCIPLINARY PROCEEDINGS - FRONT - CHARGE DISMISSED - EMPLOYING
INELIGIBLE PERSON - SUSPENSION 5 DAYS ON FINDING OF GUILT.
In the Matter of Disciplinary )

Proceedings against

JAWMES CARLUCCI, CONCLUSTIONS
55 Burnett Street, AND ORDER

Newark, N. J.,

Holder of Plenary Retall Consump-
vion License C-499, issued by the
Municipal Board of Alcoholic
Beverage Control of the City of
Newarlk,

)
)
)
)
)

Stanton J. Maclntosh, BEsq., Attorney for the State Department
of Alcoholic Beverage Control.
James L. lcKenna, Esq., Attorney for the Licensee,

Licensee was charged with (1) making a false statcment in
his application for license in that he denied that any individual
other than himself was interested in his license, and (B) aiding
and abetting another to exercise the rights and privileges of his
license. '

The only substantial proof of the foregoing is contained
in a written statement made by the licensee to the police in
August 1956. In that statement he stated that his uncle "started
me in the tavern business! and "gave me the money to pay for the
license; that "when my uncle put me in business I was under the
impression that 1t was going to be my business, but since then I
find (sie) out that things are much different.’

At the hearing the licensee testified that he was but
twenty-two years of age when he made that statement and did not
realize what he had signed; that "I never had any dealings with
police; I was very young; confused, frightenecd, and what not, and
I would have signed anything to get out of the Deputy Chief's
office; but none of it is true."

Two other statements signed by the licensec were intro-
duced in cvidence, one dated July 13, 1939 and the other January
25, 1940. In both of these statements he asserted that the license
belongs solely to him, and denled that his uncle had any interest
in the business except that he was employed by him as manager at a
stated weekly salary.

An investigator of this Departuent testified that an in-
vestigation conducted at the licensed premises revealed that all
bills and other records were in the name of the licensee, and no
objective evidence was found that anyons other than the licensee
was interested in the operation of the business. No reason appears
why the uncle should procure the licensee to "front" for him sirnce
it appears that he is fully qualified to hold a license in his own
name., ‘

In order to substantiate a charge, such as here made, that
a licensee 1s acting as a "front" for another person, which is es-
sentially a charge that the licensec¢ has perpetrated a fraud upon
the issuing authority, it is necessary that the proof be clear,
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cogent and convincing. Sobocienski et al., v. Newark et c£l., Bulle-~
tin 309, Item 2£; Franklin Stores Co. et al. v. Newark et al.,
Bulletin 362, Item &,

The evidence in this case does not meet that standard.
The foregolng charges are, therefore, dismissed.

Licensee also pleaded non vult to a charge of employing an
ineligible person at the licensed premises. It appears that the
father of the licensee 1s a citizen of Italy and consequently may
be employed only pursuant to special permit first obtained from this
Department, and then only in a capacity which does not involve the
sale or manufacture of alcoholic beverages. On January £3, 1940 two
investigators of this Department observed him acting as bartender at
the licensed premises and serving liquor to patrons.

The contention of the licensee that he had given explicit
instructions to his father '"mot to serve at any Time" constitutes no
defense. 1In the first place, no permit covering his employment was
obtained until January 24, 1940, a day after the violation occurred,
Again, a licenseec 1s responsible for the acts of his employeess, de-
spite his personal innocence. Re Geller, Bulletin &12, Iteuw 1;

Re ziegler, Bulletin 365, Item 7.

The license will be suspended for five days on this charge.
Accordingly, it is, on this 22nd day of May, 1940,

ORDERED, that Plenary Retall Consumption License C-499,
heretofore issued to James Carluccl by the Municipal Board of Alco-
holic Beverage Control of the City of Newark, be and the same 1s
hereby suspended for a period of five (52 days, effective May 27,
1940, at 3:00 A.iM. (Daylight Saving Tiac). '

)

; 4 .
{ B [

;/ ,.fj t v \(\( RN C‘k}\}4‘\§“§<{

/ 7 Acting Commissioner.

NeW Jersey Spape Ly
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