
PECK & BAR N AR D ,

Defendants in Error, 

vs. J- On Err or .

JAMES M OONEY,

Plaintiff in Error.

D EFEN D AN TS’ BRIEF.

Mr. Mooney having conceived the idea of building a 
wing to his hotel in Cape May and making it the hand-
somest and one of the largest there, sought certain con-
tractors to furnish materials and do the work— among 
others Peck & Barnard.

Having got the contractors to build his hotel, his next 
endeavor was to get rid of paying for it. To accomplish 
this he seeks able counsel and disputes all claims— this 
among many others, hence this writ of error.

There is not a particle of evidence in the case to show 
that Mooney does not owe Peck & Barnard the money 
they claimed, and for which they got judgment. Even 
Mooney himself, though present at the trial, did not swear 
nor pretend that the goods charged had not been de-
livered to him, or that he did not have value received, or 
that he had ever paid the bill. Though the cause in all
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its detail had been laid before him for months, at the 
trial he made no pretence to a defense, and made his 
counsel rely upon his own wit in discovering defects in 
plaintiffs’ proceedings rather than any show of merit in 
his opposition.

The result was exception at every turn. For some of 
these he got bills sealed and assigned error. In the court 
below they numbered ten, but on the argument there he 
abandoned all except the fourth, fifth, sixth and eighth.

In his assignment of errors in this court he evidently, 
from the general manner in which he assigns same, aban-
dons all except the sixth and eighth in that court, being 
the first and second in this court. These two we will 
then consider.

I.

This bill relates to the admission of a telegram.
If the testimony is correctly reported— and we know 

nothing about it otherwise, for we did not attend at the 
trial, besides it is on this record that this exception de-
pends,— then the original telegram signed by James 
Mooney was there at the trial (pp. 3 6 -3 7 ). There is 
nothing in the evidence or in the exception to show that 
it was a copy as now claimed by plaintiffs counsel.

Upon proof being made that it was signed by James 
Mooney (p. 3 6 ,) the court admitted the telegram in evi-
dence against objection.  ̂The court so ruled that it had 
been sufficiently proved, as undoubtedly it ought, the 
evidence being that of Hill, well acquainted with and 
agent of Mooney.

That this was not the understanding of plaintiff’s coun-
sel and he thought the court was ruling that a copy of a 
telegram should be admitted instead of the original, or, 
what his objection was or he understood it to import, can-
not avail, since the record discloses that it was general 
and not specific. He can only have the benefit of an 
exception taken by showing that at the time he drew the



mind of the court to the grounds of his objection. A  
general objection is not sufficient. It must be specific. 

Donnelly v. State, 2 Dutch., 511- 
Associates, &c., v. Davison, 5 Dutch., 4 17- 
State v. Lewis, 10  Vr., 5 0 7 .

Nor has any error been assigned to cover the exception 
as claimed. The assignment relates to an original tele-
gram and not a copy plainly because the assignment 
follows the exception.

But this exception has no merit. It was not material 
to the trial whether the telegram was admitted or not. 
Plaintiff’s counsel pretends that it was put forth as the basis 
of the orders of Hill, Mooney’s agent, to Peck and Bar-
nard, for the materials charged. The right of Hill to 
give orders for material did not depend upon the telegram. 
His testimony (p. 2 7 ,1. 2 3 ) is : “ I had full authority from 
“ Mr. Mooney in several ways by writing, verbally, and 
“ by telegram, to order all and anything that I wanted or 
“ needed for the proper completion of that building. 
The writings so referred to were well known to the 
parties, had been produced in a previous trial (Hill against 
Mooney) and were then in the possession of the jury out 
in that cause. They were papers signed by Mr. Mooney, 
the first dated June 1 8 , 1 8 8 3 , appointing Mr. Hill super-
intendent; the second, dated July 2 , 1 8 8 3 , giving author-
ity to Mr. Hill “ to order such material and mill work 
« and hardware fo,r the New Columbia Hotel, at Cape 
“ May, New Jersey, as he may deem necessary for the 
“ prpper completion of said hotel.”

Mr. Hill states what his duties as Superintendent were
in the following, (p. 2 7 , 1. 1 9 ,) :

Q. “ What did you have to do with the building as 
<l regards material and mill work, and so forth that came ?

A . “ I had to order it as it was needed, saw that it was 
“ delivered, and saw that it was put in place when it was 
i  delivered.”
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Again, Mooney personally gave Tudor,'Peck and Bar-
nard’s agent, orders to furnish all materials for the hotel 
ordered by Hill. Did so at the mill in Camden when he 
and Hill called and saw Tudor in Groff’s presence, about 
July 7 , before any material had been furnished. Thè 
first material was furnished July 9  and the last August 2 . 
This is testified to by Hill (p. 2 7 - 2 9 ) and by.Groff (p. 
I2 _I4)• S'ee also Deery’s evidence, (p. 2 4 , 1. 5 to 3 0 ).

Under these circumstances the telegram can have no 
significance and its introduction becomes immaterial. 
Unless material there can be no error.

Steelman v. Steelman, 1 Harr. 6 6 .
Joslin v. N. J. Clay Spring Co., 7  Vr. 1 4 7 .

I I .

The error here assigned is for allowing a paper pur- 
porting to be a lien claim to be given to the jury as evi-
dence without any proof of it.

This is the first suggestion of doubt that the paper 
given the jury was the lien claim. Certainly there was 
none in the exception taken, (p. 44, 1. 2 5 .)

T h e  lien claim  is part o f  the record in the cause. A s  

such it “  m ay  be enforced b y  suit ”  (R e v . 6 7 2 , .§18, §1 3 ) ; 
m ay be taxed  for in the bill o f  costs (R e v . 6 7 0 , §12 , §19 ), 
m a y  be am ended b y  the court even at the trial (R e v . 6 7 1 ,  

§ 14> § 15)> tw o dollars for such am en dm ent “ m a y  be  
tax ed  with the costs in such suit,” (id. ,§15). It is sim ply  

part o f  a proceedin g in rem (G ord on  v. T orrey , 2 M e. C .,
1 1 4 ) and needs no introduction to go to the jury.

But if the law were otherwise it was a case plainly 
within the discretion of the court. It is not correct to 
say that it had not been proved. It was fully proved 20 
that Judge Pancoast, on cross-examination of Hill, (p. 33,
1. 3 ,). asks :

Q. “ Did you order all the material in this lien claim 
that has been shown you ?”

A .  “  Y e s . sir.”
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Q. “ Did you order the whole of it ?”
A . “ Yes, sir.”

* *  ̂ * * *
Q. “ So that for all the items ordered Mr. Tudor had 

specific orders, either in writing or verbally?”
A. “ Yes, s ir ; he had an order from me either by word 

of mouth or written.”
Q. “ When was it you said that Mr. Deery and Mr. 

Reed went over this bill ?”
A. “ After the building was finished.”
Q. “ How long after the building was finished?”
A. I  Not a great while ; I could not remember.”

^  5}: *  *  *  *

Q. “ A t whose invitation ?”
A. “  I looked over it by Mr. Mooney’s order.”

* * * * * *

Q. “ What paper did you have to verify this account

b y ? ”
A. “ It was a copy of that bill sent to me previously 

by Mr. Mooney, and it was delivered to him, I suppose, 
and I got it from him.”

* * * * * *
q . “ That was a duplicate of this b ill?”
A. “ Yes, sir.”

* * * * * *
Q. “ What was the state of the building at the time

y o u  went into it ?”
A . “ It was being used by Col. Duffy for a hotel.”
Q. “ When you took Mr. Deery and went in did you 

see where the different materials went ?”
A . “ Yes sir.”

,  -4,  5k 3k5k 5}C ^  '

Q. “ Can you ascertain the mill work after it is put in

the building ?”
A . I  Certainly, I can locate it.”
Q. “ Locate it where it is put? .
A  “ Y e s ; so any man can if he knows his business.



M r. H ill further testifies to the lien claim  (pp. 2 9  to 3 1 .  
p. 3 6  and p. 38), and M r. D e e ry  (pp. 2 4  to 26).

Certainly there w as en ough p ro of o f  the lien claim . 
It  o n ly  rem ains to consider w hether the trial ju d g e  erred 

in sending it to the ju ry  with this proof. W h e n  first 
asked for b y  the ju ry  evidently  the ju d g e  th ou g h t it had  

been adm itted . H is  rem ark w as (p. 4 3 ,1 .  2 2 ) “ I f  it is 
not already offered in evidence I will adm it the lien  
claim  in evidence.”

T h e  w h ole exception  relates to nothing m ore than an 

ordinary m istake, if so m uch as a m istake, w hich  it was 

not on ly  the privilege o f the court in its legal discretion  

to correct, as it did, but w as also its du ty so to do in the  
interests o f  justice. (R e v . 6 7 3 , §20 .)

B E R G E N  &  B E R G E N ,

Defendants' Attorneys.
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NEW JERSEY ESPRÌME COURT.

J a m e s  M o o n e y  

vs.

P e c k  &  B a r n a r d .

On  E r r o r . 

P l a i n t i f f ’s  B r i e f .

T h e  p la in t iff  in  error h a d  a w ritten  con tract w ith  

H a r r iso n  G r o ff  to fu rn ish  certain  specified  m a teria ls  to w -

ard  th e erection  o f  an  a d d itio n  to th e N ew  C o lu m b ia  

H o u se , at C ape M a y  C ity .— p. 3.
J u n e  27th , 1883, G r o ff a lle g e d  h e h a d  fa iled , a n d  th e  

S h e r if f  too k  possession  o f  h is m ill  a n d  stop ped  h im  from  

fu r n is h in g  a n y  m ore m a teria ls  to M o o n e y  u n d er  h is  co n -

tract.— p. 5.
H e  th en  assig n ed  h is  con tract to P eck  & B a rn a rd , th e  

d efen d a n ts in  error.— p. 17. 10
T h e  c r o ss -e x a m in a tio n  o f  H a r r iso n  G r o ff as to th e o b -

je c ts  a n d  p u rposes o f  th is a ss ig n m e n t an d  h is  relation  to  

th e  b u sin ess afterw ard s carried  on u n d er  P eck  &  B a r -

n a r d ’s n a m e  rev eals th e  fact th a t th is su it has a secret 

h isto ry  u n fa v o ra b le  to th e  oth er sid e .— p p . 18, 19, 20,

21. 22.
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A fte r  G r o f f ’s a lleg ed  fa ilu re  a n d  a ss ig n m e n t to P eck  &  

B a r n a r d , it is a lle g e d  th at P eck  & B a rn a rd  a cq u ire d  th e  

stock; in  h is  m ill  b y  v irtu e  o f  a  b i ll  o f  sa le  m a d e  to th e m  
b y  th e S h e r iff o f  C a m d e n  co u n ty , d ated  J u ly  6 th , 1883.

A n d  th a t afterw ard s th ey  fu rn ish e d  M o o n e y  th e  
m a te ria ls  in  su it , u n d e r  a n ew  co n tract to p a y  for th e m ,  

w ith o u t regard  to G r o f f ’s co n tract to fu rn ish  th e m  b y  

ord ers g iv e n  th ro u g h  J o h n  H i l l ,  M o o n e y ’s a lle g e d  agen t:

A n d  th e first e x cep tio n  re lied  u p o n  relates to th e  a d -
m issio n  o f  th e  S h e r if f ’s b i l l  o f  sa le  to P eck  &  B a r n a r d ,  

w h ich  w as objected  to on th e  tw o g ro u n d s  o f irre le v a n c y  
a n d  in c o m p e te n c y .— pp. 69 a n d  70.

W h e th e r  P eck  & B a rn a rd  b o u g h t th e g o o d s e n u m e r -
ated  in  th e b ill o f  sa le  o f  th e  S h e r iff or n ot was n ot a  

2Q m a te r ia l q u estio n  in  th e  c a se ; it was m o st im m a te r ia l.

B u t  i f  it w ere m a teria l th e b ill o f  sale w as n o t c o m -

p eten t e v id en c e  o f th e  fact, becau se it  w as u n a tten d ed  

w ith  a n y  le g a l p r o o f th a t th e  b i ll  o f  sa le  w as m a d e  a c-

co rd in g  to la w , th ere b e in g  n o  e v id en c e  to sh o w  th a t it  

w as m a d e  u n d er  an  e x e c u tio n , or th at a n y  a d v e r tise m e n t  

w as m a d e  o f the sale , w ith o u t w h ich  it w as a  n u llity .  

N o r  is th ere a n y  e v id en c e  th a t th e g o o d s  w ere ever d e -
liv e re d  u n d er  or in  p u rsu a n ce  o f it.

W h e th e r  su ch  a sale or tran sfer w as m a d e  w as i m m a -

teria l, b u t i f  m a te ria l, it  co u ld  n ot be p ro ved  b y  the  

30 s im p le  p ro d u c tio n  o f th e  b ill o f  sa le  offered , a n d  th ere -

fore it was error in  th e  C o u rt b elo w  to a llo w  it to be in -
trod u ced  a g a in st o b jection .

B u t  th e b ill o f  sa le  b e in g  a d m itte d  u n d e r  o b jection  

a n d  e x ce p tio n , th e  C ou rt w as requ ested  b u t refused tq  

ch a rg e  th at it d id  n o t operate  to tran sfer  th e  title  to th e  
g o o d s— 1st requ est, p . 44; e x c e p tio n , p . 43.

10
I.
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T h e  C ou rt ch a rged  : “  T h a t  i f  th e  sa le  was irreg u lar , 
th e  d efen d a n t (G r o ff )  w as th e o n ly  on e w h o  cou ld  c o m -

p la in .”— p. 41. T h is  w as in su ffic ien t. T h e  b ill  o f sa le  

b e in g  in  e v id e n c e , its le g a l effect sh o u ld  h a v e  been  
stated  to th e ju r y , else w h a t force th e y  sh o u ld  g iv e  it  

w o u ld  be th e resu lt o f  con jectu re on th eir  part.

P ap ers ca n n o t be g iv e n  to th e ju r y  to in terp ret, w ith -

out le g a l in stru ctio n  fro m  th e C ou rt, w h en  ca lled  fo r  b y  
eith er p a rty .

B u t  th e  C ou rt ch a rged  th a t th ere w as a sale , w h eth er pQ 

re g u la r  or irre g u la r , an d  th a t th e g oo d s were d elivered  

to P eck  &  B a rn a rd  u n d e r  it. (p . 41.) T h is  ch a rge  was 

n ot ju stified  b y  th e  ev id en c e , and  w as excepted  to b y  th e  
d e fe n d a n t.— p. 43. ‘

I I .

T h e  secon d ex cep tio n  relied  u pon  relates to th e refu sal 

o f  th e  C ou rt b elo w  at th e  tria l to a llo w  th e d e fe n d a n t’s 

cou n sel to cro ss -e x a m in e  G roff, to sh ow  that, L lo y d  &  2 0  

K i n g  h a d  no bona fide ju d g m e n t  a g a in st h im  to su p p ort  
th e  S h e r i f f ’s sale.

C e r ta in ly , u n d e r  th e  c ircu m sta n ces o f  th e case, w here  

th e  defen ce w as th a t G r o ff  w as th e real p la in t iff  se e k in g , 

u n d e r  th e n a m e  o f  P eck  &  B a rn a rd , to a vo id  c o m p lia n c e  

w ith  h is  ow n  co n tract w ith  M o o n e y , such a c ro ss -e x a m i-

n a tio n  sh o u ld  h a v e  b een  a llo w ed . I t  w as n ot a n  effort  

to p ro v e  the con ten ts o f  a  ju d g m e n t  b y  p arol b u t to fin d  

out i f  a bona fide one a c tu a lly  ex isted .

* T h e  th ird  ex cep tion  re lied  u p o n  relates to certa in  let  

ters w h ich  H i l l  w as a llo w ed  to testify  h e w rote to G r o ff  

before h is  fa ilu re , a n d  oth ers a fterw a rd s,to  P eck  & B a r -

n a rd .— p p . 31 a n d  32.
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T h e  letters th e m se lv e s  w ere th e  best ev id e n c e  o f w h e n  

th e y  w ere w ritten  a n d  for w h a t p u rp ose .

T h e . q u estio n  a llo w ed  a g a in st  o b jection  w as t h i s : 

“  W e r e  a ll  y o u r  letters after th e  n in th  or se v e n th  o f  

J u ly , w h en  th e m ill  o p en ed  u n d er  P eck  & B a r n a rd , d i -

rected  to J o h n  S. T u d o r .”
I t  was le a d in g  in  fo rm  a n d  i lle g a l in  ch a racter  b ecau se  

it  ca lled  for seco n d a ry  e v id e n c e , th e letters th e m se lv e s  

b e in g  th e  best.

T h e  fou rth  ex cep tion  re lied  u p o n  relates to th e  a d m is -  

a io n  o f a certain  te le g ra m  w h ic h  H i l l  testified  w as th e  

b a sis o f  h is  a u th o rity  fro m  M o o n e y  to h im  to o rd er th e  

m a te ria ls  o f  P eck  & B a r n a rd , a n d  w as a m o st m a te ria l  

m a tte r .— pp. 36 a n d  37.
S u ch  a te le g ra m  was p ro d u ced  a n d  a d m itte d  in  e v i -

d en ce , w ith o u t a n y  p ro of to sh o w  th a t M o o n e y  sen t or  

2 0  au th o rized  it.
W h a r to n  on  E v id e n c e , 2 v o l. § 1128, sa ys : “  I t  is 

sca rcely  n ecessary  to sa y  th a t to ch a rg e  a p a rty  w ith  a  

te le g ra m  th e  o rig in a l draft in  th e h a n d w r itin g  o f th e  

p a rty  or h is agent, m u st be p r o d u c e d .”

See a lso  B u rt vs. W in o n o , X X X I  M in n ., 472.

In  th e case o f  H i l l  vs. M o o n e y , tried  at th e sa m e  te rm , 

th e  ju d g e  ru le d  o u t th e  sa m e  te le g ra m  u n d er  c ir c u m -

stan ces s im ila r  to th ose in  th is  case. (See pap er book  in  
30 th a t case, p . 1 2 .)

I t  seem s to m e  to b e  e n tire ly  clear th a t th e a d m iss io n  

o f  th a t te le g ra m  a g a in st o b jection  w as a fa ta l error.

T h e  d a y  b o o k , after h a v in g  been tw ice a d m itte d  

a g a in st  o b jectio n , w as fin a lly  ru le d  ou t b y  th e  C o u rt.—  

p p . 9, 37, 38, 39.
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y.
T h e  last ex cep tio n  relied  u p o n  relates to th e g iv in g  o f  

th e p la in tiff ’s lien  c la im  to th e  ju r y  as a b ill o f p a rticu -
lars a n d  basis fro m  w h ich  to recover th e p la in tiff ’s d a m -

ages, after it h ad  retired  to con sid er th e  case, a n d  w ith -

o u t a n y  o p p o rtu n ity  on th e p a rt o f  th e d efen d a n t to d is-

p ro v e  a n y  p art o f  it.
A l l  th ro u g h  th e  case secon d a ry  ev id en ce  was resorted  

to in  th e  p lace  o f  p r im a r y  or th e best ev id en ce b y  th e  

p la in tiffs  b elo w , a n d  at th e  en d  th ey  h ad  th eir  rew ard.

T h e  ju r y  h ad  n o  b o ok s o f a cco u n t, n o  b ill o f  particu - i q  

lars, n o th in g  before th e m  c o n ta in in g  th e  ite m s o f the  

p la in t if f ’s c la im , a n d  th ey  sen t to th e C ou rt for a b ill o f  

ite m s o f  th e  p la in t iff ’s c la im , or in  o th er w ords for m ore  

e v id e n c e  in  p la in t iff ’s fa v o r , a n d  in  lieu  o f th e  books  
th a t h a d  b een  ru le d  o u t th e  C ou rt h a n d ed  th e  ju r y  th e  

p la in t iff ’s lien  c la im  as ev id en ce , w ith ou t a n y  p ro of o f  

its fi lin g  or a ccu ra cy , a n d  w ith o u t a n y  o p p o rtu n ity  o f  

th e  d e fe n d a n t to co n tra d ict it.— p p . 43, 44.
B u t  th e  w orst o f  th e  m a tter  w as, th a t on  accou n t o f  

th e illn ess  o f  on e  ju r o r  th e  d efen d a n ts h ad  agreed  th a t 20  

th e  case as it stood w h en  th e  ju r y  retired sh ou ld  be left 
to th e e lev en  m e n ; a n d  th e C ou rt afterw ards re-open ed  

it  to in tro d u c e  th e  lien  c la im  as a d d itio n a l ev id en ce  

a g a in st  th e  objection  o f th e  d efen d a n t.
T h e  action  o f th e  cou rt in  th is m atter w as a clear en -

cro a ch m e n t u p on  th e le g a l r ig h ts  o f  th e  d efen d a n t and  

is in d e fe n sib le  a cco rd in g  to m y  v iew  o f th e law .
F o r  th e  errors referred to a p p ea rin g  in  th e  record I  

resp ectfu lly  su b m it th at th e ju d g m e n t  o u g h t to be set 

a sid e. 30
D A V I D  J. P A N C O A S T ,

A tto r n e y  o f P la in tiff  in  E rror.





lew  Jersey court el Errors ano Appeals.
J a m e s  M o o n e y , 

vs.

P e c k  &  B a r n a r d .

^ O n  E r r o r .

!
S t a t e  o f  t h e

I
J Ca s e .

WRIT OP ERROR.

N e w  J e r s e y , s s .

T h e  State  o f  N e w  Jersey to th e C h ie f Ju stice a n d  oth er  

J u stic e s  o f o u r S u p re m e  C o u rt o f  J u d ica tu re , G re e tin g  :

F o r  as m u c h  as in  th e  record a n d  p ro ced in g s, a n d  
also  in  th e  g iv in g  o f ju d g m e n t  in  a certain  

[ l . s .]  p la in t  w h ich  w as in  our said  S u p rem e  
C ou rt o f J u d ica tu re  before y o u , betw een  

J a m es M o o n e y , p la in tiff , a n d  D a riu s M . P e c k  an d -S tan ton  

B a r n a rd , tr a d in g , & c ., as P eck  and, B a rn a rd , d efen d an ts, 

in  a p lea  o f an  a ctio n  o f trespass on th e  case u p o n  20  

p ro m ise s , m a n ife st error h a th  in terv en ed , to th e great  

d a m a g e  o f th e  sa id  J a m es M o o n e y  as it is said  :
W e  b e in g  w illin g  th a t th e  error, i f  a n y  there be, sh ou ld  

in  d u o  m a n n e r  b e corrected , a n d  fu ll  a n d  speedy  

ju s tic e  d o n e  to th e  parties a foresaid  in  th is b eh a lf, do
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c o m m a n d  y o u , th a t i f  ju d g m e n t  be th ereu p on  g iv e n  a n d  

a ffirm ed , th en  y o u  d istin c tly  a n d  o p e n ly  sen d , u n d e r  

y o u r  sea l, th e  record a n d  p ro ceed in gs a fo resaid , w ith  a ll  

th in g s  to u c h in g  th e  sa m e, to o u r  J u d g es o f  th e  C o u rt o f  

E rro rs an d  A p p e a ls  in  th e  last resort in  a ll causes, at 

T r e n to n , on th e  fou rth  d a y  o f  M a y  n e x t, to g eth er  w ith  

th is  w rit, th a t th e  record an d  p ro ceed in g s  aforesaid  b e in g  

in sp ected , w e m a y  cau se to be fu rth er  d o n e  th ereu p o n , 

for co rrectin g  th a t error, w h a t o f  r ig h t  a n d  a c c o rd in g  to  

th e  law  a n d  cu sto m  o f th e  State  o f  N e w  Jersey  o u g h t  to  
b e d o n e .

W itn e s s  o u r  C h a n c e llo r  a n d  P resid e n t J u d g e  o f  o u r  

sa id  C ou rt o f  E rrors a n d  A p p e a ls , at T r e n to n  aforesaid ,, 

th e  fifteen th  d a y  o f  A p r il ,  A .  D . e ig h teen  h u n d re d  a n d  

e ig h ty -s ix .

H E N R Y  C. K E L S E Y ,  

C lerk .

D a v i d  J. P a n c o a s t ,

A tto r n e y .

T h e  a n sw er o f th e  Ju stices o f  th e  S u p re m e  C ou rt o f  on . r
N e w  J ersey , w ith in  n a m e d .

T h e  record a n d  p ro ce e d in g s , w h e re o f m e n tio n  is w ith in  

m a d e , w ith  a ll  th in g s  to u c h in g  a n d  co n c e rn in g  th e  sa m e, 

w e do certify  to th e  C ou rt o f  E rro rs  a n d  A p p e a ls , in  a  

certa in  sch e d u le  to th is  w rit a n n e x e d , as w ith in  w e are  

c o m m a n d e d .

M . B E A S L E Y .  [ l . s . l
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RECORD.

N E W  J E R S E Y  S U P R E M E  C O U R T .  

D a r i u s  M . P e c k  a n d  S t a n t o n  

B a r n a r d , T r a d in g , & c., as “ P eck  

a n d  B a r n a r d ,”

ads

J a m e s  M o o n e y .

I n  E r r o r .

}  O n  A f f i r m a n c e , 

& c.

B E R G E N  & B E R G E N ,
A tto rn e y s .

A s  y e t o f  th e  T e r m  o f J u n e , A . D . 

eig h teen  h u n d red  a n d  e ig h ty -fo u r . 

W itn e ss ,
M E R C E R  B E A S L E Y ,  E S Q ., 20  

C h ie f Justice.

B e n j . F . L e e ,

C le rk .

N e w  J e r s e y , s s .

T h e  State  o f  N e w  Jersey sen t to th e  J u d g e  o f th e  C ir -

cu it C ou rt o f  th e  c o u n ty  o f  C ape M a y  its w rit in  these  

w ords, to w i t :
“  N e w  J e r s e y , s s .

T h e  State o f N ew  Jersey  to A lfr e d  R e e d , 30 
[ l . s . ]  E sq u ir e , J u d g e  o f  o u r C ircu it C ou rt, at  

C ape M a y  C o u rt H o u s e , in  a n d  for th e  

co u n ty  o f  C a p e  M a y , or su ch  Ju stice  o f  th e S u p rem e  

C ou rt o f  th e S tate o f  N e w  Jersey  as sh a ll h o ld  su ch  C ir-

c u it C ou rt, G r e e t i n g  :

B ecau se in  th e  record a n d  p ro ceed in gs, a n d  also  in  th e
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g iv in g  o f  ju d g m e n t  in  a p la in t w h ich  was in  o u r  C irc u it  

C o u rt, h o ld e n  at C ape M a y  C ou rt H o u s e , in  a n d  for th e  

sa id  co u n ty  o f C ape M a y , betw een D a riu s  M . P eck  a n d  

S ta n to n  B a rn a rd , tra d in g  as P eck  & B a r n a rd , p la in tiffs , 

a n d  J a m e s M o o n e y , d e fe n d a n t, o f a p lea  o f  trespass on  

th e case, m a n ife st  error h ath  in te rv e n e d , to th e  g reat  

d a m a g e  o f th e  said  J a m es M o o n e y , as b y  h is  c o m p la in t  
w e are in fo rm e d  :

1 0  W e , b e in g  w illin g  th a t sp eed y  ju stic e  sh o u ld  b e  d o n e  

to the p a rties aforesaid  in  th is  b e h a lf, do  c o m m a n d  y o u  
to d is tin c tly  a n d  o p e n ly  sen d , u n d e r  y o u r  sea l, th e  

record a n d  p ro ceed in gs a foresaid , w ith  a ll  th in g s  to u c h -

in g  a n d  c o n c e rn in g  th e  sa m e, to our Ju stices o f  o u r  

S u p re m e  C o u rt o f  th e S tate  o f  N e w  J ersey , on  th e  first 

T u e sd a y  o f J u n e  n e x t, to g eth er w ith  th is  w rit, th a t  th e  

record  a n d  p ro ceed in g s aforesaid  b e in g  in sp ected , w e  

m a y  fu rth er  cau se to be d o n e  th ereu p on  w h a t o f  r ig h t  
a n d  a c c o rd in g  to th e  la w  o u g h t  to be d o n e .

W itn e ss , M e r c e r  B e a s l e y , E sq u ir e , o u r C h ie f J u stice , 

20 a t T r e n to n  aforesaid , th e  e ig h th  d a y  o f M a y ,' A .  D .  
eig h teen  h u n d re d  a n d  e ig h ty -fo u r .

B E N J A M I N  F . L E E ,

C le rk .
D a v i d  J. P a n c o a s t , 

A tto r n e y .

30

T h e  an sw er o f  A lfr e d  R e e d , E s q ., on e  o f  th e J u d g es  
o f th e  C irc u it C ou rt w ith in  n a m e d .

T h e  record a n d  p ro ceed in g s o f  th e  p la in t w h ereo f  

m e n tio n  is w ith in  n a m e d , w ith  a ll  th in g s  to u c h in g  th e  

sa m e , I  ce rtify  to th e  Ju stices o f  o u r  S u p r e m e  .C ou rt o f  

th e  S tate  o f  N e w  J ersey , at T r e n to n , a t th e  d a y  a n d  

y e a r  w ith in  con tain ed* in  a ce rta in  sc h e d u le  to th is  w rit  

a n n e x e d , as I  a m  c o m m a n d e d .

J.

A L F R E D  R E E D ,
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C a p e  M a y  ^Co u n t y , s s .

J a m es M o o n e y , b u ild e r  a n a  ow n er, th e  d efen d a n t in  

th is  su it, w as d u ly  su m m o n e d  b y  th e  S h e r iff o f  th e c o u n ty  . 

o f  C ap e M ay^ b y  se rv in g  a  co p y  o f  th e  su m m o n s  issued  

in  th is  cau se on  th e  sa id  J a m es M o o n e y , b y  a ffix in g  a . 
c o p y  th e re o f on  th e  b u ild in g  described  in  th e lien  c la im  

h eretofore  filed  in  th is  v cau se, a n d  b y  se n d in g  a co p y  

th e r e o f b y  m a il, p ost p re p a id , d irected  to h is  ad d ress in  

th e  c ity  o f  P h ila d e lp h ia , to an sw er u n to  D a riu s  M . P eck  
a n d  S ta n to n  B a rn a rd , tra d in g  as P e c k  & B a rn a rd , th e  

p la in t if f  in  th is  su it, in  a p le a  o f  trespass on th e  case  

u p o n  p ro m ise s : W h e r e u p o n  th e  sa id  p la in tiff, b y  C has.

T . R e e d , h is  a tto rn ey , c o m p la in s  th a t w hereas, th e said  

J a m e s  M o o n e y  h eretofore , to w it : on  th e  first d a y  o f 20 
O cto b er, e igh teen  h u n d red  a n d  e ig h ty -th ree , at Cape M a y  

C ou rt H o u s e , in  th e  c o u n ty  o f  C a p e  M a y , a n d  w ith in  th e  

ju r is d ic tio n  o f th is  cou rt, w as in d e b te d  to said  p la in tiff  in  

th e  su m  o f  tw o th o u sa n d  a n d  e ig h t h u n d r e d  d o lla rs for  

th e  w ork  a n d  la b o r , care a n d  d ilig e n c e  o f  th e  said  p la in -

tiff, b y  th e  sa id  p la in t iff  before th a t tim e  d o n e , p erfo rm ed  
a n d  bestow ed  for th e  sa id  d e fe n d a n t, a n d  at h is special 

in sta n ce  a n d  req u est, a n d  a lso  for d ivers  m a teria ls  a n d
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o th er  n ecessary  th in g s  b y  th e  sa id  p la in t if f  before th a t  

tim e  fo u n d  a n d  p ro v id e d , a n d  u sed  a n d  a p p lie d  in  a n d  
a b o u t th at w ork  a n d  la b o r  for th e sa id  d efen d a n t, a n d  at  

h is  lik e  sp ecia l instarice a n d  request^ a n d  in  th e  fu r th e r  

su m  o f  tw o th o u sa n d  a n d  e ig h t h u n d red  d o lla rs  for g oo d s, 

w ares a n d  m e rc h a n d ise  so ld  a!nd d e liv ered  b y  th e sa id - 

p la in  tiff tp th e sa id  J a m e s  M o o n e y , at h is  l ik e  req u est ; 
a n d  in  th e  fu rth er  su m  çif tw o th o u sa n d  a n d  e ig h t h u n -

dred  d o lla rs  for in terest for th e fo rb éa rah ce  b y  th e  p la fn -  

qO tiff, at th e  d e fe n d a n t’s r®qùest, o f  m o n e y  d u e  a n d  o w in g  

fro m  th e  d efen d a n ts to th e  p la in t if f ; a n d  in  th e  fu r th e r  

su m  o f  tw o th ou sand- a n d  e ig h t h u n d re d  d o lla r s  for  

m o n e y -fo u n d  to b e ! d u e  trom  th e  said  d e fe n d a n t to th e  

p la in t if f  on  a n  a cco u n t stated  betw een  th e m . A n d  b ein g ; 

so in d eb ted  to J a m e s  M o o n e y , th e  d efen d a n t, in  c o n -

sid eration  th ereof, a fterw ard s, to w i t :  o n  th e  d a y  a n d  

I y ear , a t th e  p la c e  a n d  w ith in  th e  ju r isd ic tio n  a foresaid ,, 

p ro m ise d  th e  p la in t if f  to p a y  to h im  th e  sa id  

•several m o n e y s  on  req u est, y e t  th e  sa id  d efen d a n t,, 

th o u g h  often  req u ested , h as n o t p a id  th e  sa id  sev - 
2 0  e r a ! su m s o f  m o n e y , or a n y  or, e ith er o f  th e m , or a n y  

p a rt th ereof, w h erefore th e  sa id  p la in t if f  Says h e  is 

in ju re d  a n d  h a th  su sta in ed  d a m a g e  to th e  a m o u n t  o f  

tw o  th o u sa n d  a n d  e ig h t h u n d r e d  d o lla rs , a n d  th erefo re  
h e  b r in g s  su iff

A n d  th e  sa id  p la in t if f  a vers a n d  in  fact sa ys, th a t th é  
sa id  d eb t is b y  v irtu e  o f  th is  p ro v is io n  o f a n  act o f  th e  

L e g is la tu r e  en titled  “  A n  act to secure to m e c h a n ic s  a n d  

oth ers p a y m e n t  for th e ir  la b o r  a n d  m a te r ia ls  in  ere c tin g  

a n y  b u ild in g ,”  a p p ro v e d  M a r c h  th e  tw e n ty -se v e n th , 

3 0  e igh teen  h u n d r e d  a n d  se v e n ty -fo u r , a n d  th e  su p p le m e n ts  

th ereto , a  lie n  on  a certa in  b u ild in g  a n d  cu rtila g e  th ere-
to , d escrib ed  as fo llo w s :

T h e  sa id  b u ild in g  is th e  N e w  C o lu m b ia  H o u s e  o f  C ap e  
M a y , a fo u r story  b rick  b u ild in g  on e h u n d r e d  a n d  

tw e n ty -tw o  feet th ree  in c h e s  in  w id th  fr o n tin g  J a ck so n
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-street, b y  n in e ty -n in e  feet tw o in ch e s in  d ep th , w ith  a 
fo u r story  b r ick  e x te n sio n  th ereto  on e h u n d re d  a n d  

th ir ty -tw o  feet e ig h t in c h e s  in  le n g th  b y  th ir ty -e ig h t  feet 

i n  b rea d th . .O n  th e  so u th ea sterly  sid e o f  said  ex ten sio n  

th ere  is a b r ick  b ay  w in d ow  e x te n d in g  fou r stories in  

h e ig h t , tw en ty -sev en  feet e ig h t in c h e s in  le n g th  b y  s ix -

teen  feet tw o in ch e s in  b re a d th , a n d  at th e  so u th ea sterly  

co rn er o f  sa id  ex ten sio n  fro n tin g  on P erry  street there is  

a brick  tow er feet in  h e ig h t, th e base o f  said  tow er

b e in g  fou rteen  feet in  le n g th  b y  fou rteen  in  w id t h ; on  

th e  n o rth w esterly  side o f  sa id  ex ten sio n  th ereto  is a brick  

la te r a l  ex ten sio n  fou rteen  feet ten in ch e s in  le n g th  b y  

th ir te e n  feet ten  in ch e s in  w id th , a pro jection  e igh teen  

fe e t  ten  in c h e s  in  w id th  b y  fifteen feet s ix  in ch es in  

b re a d th  ; the sa id  b u ild in g  is erected on  a lot or cu rtil-

a ge  situ ated  in  C ap e M a y  c o u n ty , N e w  J ersey , b e g in -

n in g  a t a p o in t o h  th e  so u th w e ste rly  side o f  J a ck so n  
street, in  th e  d iv is io n  lin e  betw een  K o e n ig ’s lo t a n d  th e  

N e w  C o lu m b ia  H o u s e ;  th en ce  e x te n d in g  in  a  so u th - 20 
ea sterly  d irectio n  a lo n g  said  lin e  o f  J a ck so n  street one  

h u n d re d  a n d  e ig h ty -fiv e  feet to a corn er o f  g ro u n d  o f  

M rs. M i l l e r ; th en ce  so u th w e ste rly  a lo n g  th e sa m e one  

h u n d r e d  a n d  seven teen  feet to a c o r n e r ; th en ce so u th -

easterly  s till a lo n g  th e  sa m e  forty  feet to a p o in t in  

th e  lin e  o f  g ro u n d  b e lo n g in g  to E . C. K n i g h t ;  th en ce  

so u th w e ste rly  a lo n g  th e  sa m e  on e h u n d re d  an d  forty - 
tw o feet to th e  n orth ea st sid e o f  P erry  s tr e e t ; th en ce  
n o rth w esterly  a lo n g  th e  said  lin e  o f  P erry  street th ree 3 0  

h u n d r e d  a n d  n in e ty -n in e  feet to th e g ro u n d  o f M . F . M c -

C r a y ’s ; th en ce  n o rth w esterly  a lo n g  th e  sa m e one h u n -
d red  a n d  fo rty -fo u r  feet to a  corn er o f  g ro u n d  of. K o en ig ’s 

l o t ;  th en ce  so u th ea sterly  a lo n g  th e  sa m e one h u n -

d red  a n d  se v e n ty -fo u r  feet m o re  or less to a p o in t in  th e  

p a rtitio n  lin e  b etw een  th e  N e w  C o lu m b ia  a n d  K o e n ig ’s 

la n d , a n d  th e n  n orth e a ste rly  a lo n g  th e  said  p a rtition  lin e
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o n e  h u n d r e d  a n d  sev en  feet m o r e  or less to said p o in t in  

th e  lin e  o f  J a ck so n  street a n d  p lace  o f  b e g in n in g .
C H A R L E S  T . R E E D ,  

A tto r n e y  o f  P la in tiff .

N a m  filed  N o v e m b e r  15, 1888.

10

20

C A P E  M A Y  C O U N T Y  C I R C U I T  C O U R T

o f J a n u a r y  24, 1884.

D a r i u s  M . P e c k  a n d  S t a n t o n

B a r n a r d , t r a d i n g  a s  “  P e c k  &

B a r n a r d ,”

C la im a n ts , 

v s.

J a m e s  M o o n e y ,

B u ild e r  a n d  ow n er.

I n  C a s e .

Y O n  M e c h a n i c s ’ 

L i e n .

T h e  s u m m o n s  in  th e  a b o v e  stated  ca u se  h a v in g  b e e n  

re tu rn e d  b y  th e  S h e r iff  o f  th e  co u n ty  o f  C ap e M a y  d u ly  

serv ed  o n  th e  d e fe n d a n t (said  serv ice  h a v in g  b een  o n ly  

le g a l a n d  n o t a ctu a l o n  sa id  b u ild e r) a n d  th e  p la in t if f  

h a v in g  filed  h is  d ec la ra tio n  w ith in  th e  t im e  lim ite d  b y  

30 la w  for filin g  th e  sa m e, a n d  th e  sa id  d e fe n d a n t n o t h a v -  

, in g  filed  a n y  p lea  or d e m u rre r  or en tered  a n y  ru le  w ith -

in  th e  t im e  re q u ire d  b y  la w  th erefo r , n o r  a t a n y  o th er  

t im e . I t  is  th erefore , o n  th is  tw e n ty -fo u r th  d a y  o f  J a n -

u a r y , e ig h te e n  h u n d r e d  a n d  e ig h ty -fo u r , o rd ered , th a t  

ju d g m e n t  in te r lo c u to r y  b y  d e fa u lt  b e  e n title d  in  fa v o r  o f  

sa id  p la in tiffs  a n d  a g a in st  sa id  d e fe n d a n t ; a n d  a  c o p y  o f '
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the plaintiff’s account having, been filed, and the clerk of 
this county having duly assessed (this da\) the damages 
of the said plaintiff at the sum of one thousand, four 
hundred and sixty-one dollars and sixty-two cents, 
($1,461.62).

It is therefore, on said day and year, further ordered,' 
that judgment final for said sum of one thousand four 
hundred and sixty-one dollars and sixty-two cents 
($1,461.62) damages, with costs to be taxed, be entered in ^  
favor of said plaintiffs and against the said defendant, 
both builder and owner, generally and specially, to be 
made of the lands and buildings in said declaration de-
scribed.

Rule actually entered January 24, A. D. 1884, on
motion of

CHARLES T. REED, 
Attorney of Plaintiffs.

Damages... $1,461 62 
Costs......... 27 86

Total...... $1,489 48

Therefore it is considered that the said Darius M. Peck 
and Stanton Bariiard, trading as “ Peck & Barnard,” do 
recover against the said James Mooney, both builder and 
owner, generally and also" especially, to be made of the 
lands and buildings in said declaration described, the said 
sum of one thousand four hundred and sixty-one dollars ^  
and sixty-two cents, ($1,461.62), for their damages afore-
said, in form aforesaid assessed, and also the sum of 
twenty-seven dollars and eighty-six cents for their costs 
and charges by tĥ em about their suit in that behalf ex-
pended, amounting in all to the sum of one thousand 
four Hundred and eighty-nine dollars and forty-eight 
cents, ($1,489.48).

And the said defendant in mercy, &c. Judgment
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signed this twenty-fourth day of January, Anno Domini 
eighteen hundred -and eighty-four, (1884).

ALFRED REED,
- v •  ̂ ‘ , , Judge.

CAPE MAY COUNTY CIRCUIT COURT. 

1 0  Ra m u s  M. Pe c k  a n d  Stanton  

Ba r n a r d , Tr a d in g , &c ., 

vs.

Jam es  Mo o n ey .

I
In  Ca s e .

On  Mec h an ic s ’ Lie n .

Upon good cause being shown, it is on this sixteenth 
day of February, A. D. eighteen hundred and eighty- 
four, ordered, that the plaintiffs in the above stated cause 

20 do show cause before me, at my chambers, No. 106 Mar-
ket street, Camden, New Jersey, on Saturday, the first 
day of March next, why the judgment in the said cause 
shall not be set aside and the defendant let in to plead, 
and that a copy of this order be served on the attorney 
of the plaintiffs on the day of the date hereof* and that 
all further proceedings upon the execution issued in said 
cause be stayed until the further order of the court in 
the premises; and it is ordered that' the parties have

30 ■ ||l ^^e testimony to be used upon the hearing of
u this rule.

Let this rule be entered.
(Signed), ALFRED REED, 

Entered February 18th, 1884. J.
Jo n a t h a n  H a n d ,

. Clerk.
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CAPE MAY COUNTY CIRCUIT COURT.

Da r iu s  M. Pec k  a n d  St a n t o n  

Ba r n a r d , Tr a d in g , &c  , 

vs.

Jam es  Mo o ney .

 ̂ În  • Ca s e .

On  M e ch an ic s ’ Lie n .
B I

Or d e r  Opening  Jud g -

y MENT, &C.

The motion to open the judgment by default, entered 
in the above stated cause on the twenty-fourth day of 
January, A. D. 1884, coming on to be heard before his 
honor Alfred Reed, Judge of the said court, at his 
chamber, 106' Market street, Camden, New Jersey, in the 
presence of,David J. Pancoast, attorney for the defendant, 
and Charles T. Reed, attorney for the plaintiffs, on the 
twelfth day of April, instant, and the matter being fully 
heard and considered on the proof submitted by the said 
parties, and his honor being of the opinion that the said 
judgment should be opened and the defendant let in to 20 
plead on the ground of surprise and merits. It is on this 

day of April, eighteen hundred and eighty-four, 
ordered and adjudged, that the said judgment by default 
be and the same is hereby opened and the defendant let 
in to pleads and make his defense upon the following 
terms, namely: that the case be put upon the list for 
trial of the coming term, without notice to the defendant, 
and that he pay the costs of entering judgment and issu-
ing execution and of this motion, including the cost of 
the testimony taken and used at the hearing. gQ

Let this rule be entered.
(Signed) ALFRED REED, J.” 

Entered Ap41 22,1884.
Jo n a t h a n  H a n d , '

-  Clerk.



CAPE MAY CIRCUIT COURT.

James  Mo o ney  

ads.

Da r iu s  M. Pe ck  and St a n - y 

t o n  Ba r n a r d , trading, &c.,

2Q as Pe ck  & Ba r n a r d .

In Ca s e .

On  Mec h a n ic s ’ Lie n . 

P l e a s , &c.

And the said defendant, by D. J. Pancoast, his attor- 
ney, conies and defends the wrong and injury when, &c. 
and says he did not undertake and promise in manner 
and form as the said plaintiff has above thereof com-
plained against him, and for this he puts himself upon 
the country. And the said plaintiff does the like:
• DAVID J. PANCOAST,

Att’y of defendant.

Ca pe  Ma y  Co u n t y , ss.I ! : . .. • . ” ’
Jame s  Moo ne y being duly sworn, on his oath says, 

that his above plea is not filed .for delay, but that he 
verily believes he has a just and legal defence to the said 
action on the merits of tho case.

JAMES MOONEY.

S worn and subscribed before me this 22d day of April 
A. D. 1884. \ ; v • ’

Jame s  H. Nix o n , 
Master in Chancery of New Jersey.

[indorsed!] “ Cape May Circuit Court. James Mooney 
ads. Peck & Barnard: In Case. On Mechanics’ Lien. 
Plea, &c. DyJ. Pancoast, att’y of deft. Filed April 2d, 
’84. Jonathan Hand, clerk.”
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CAPE MAY CIRCUIT. COURT.
April Term, 1884. f Tuesday, P. M.

Da r iu s  M. Pe c k  a n d  St a n t o n   ̂

Ba r n a r d , Tr a d in g , &c .,

Claimants,
■, I HI. vs..

James  Mo o n e y ,

Builder and Owner. v

In Case.

On Mechanics’ Lien 

Claim.
10

à

The trial of this cause being moved, it is ordered, on 
motion of Charles T. Reed, Esq., attorney of the plain-
tiffs, that the Sheriff return the venire and that the trial 
do now come on : Whereupon the names of the follow-
ing jurors having been drawn from the box, they were 20 
called, appeared and were severally duly sworn, to wit:

1. Stephen Tyler, sw.
2. Leonard Abrams,
3. John S. Johnson, “
4. Frank Hildreth, “
5. Wm. S. Schellenger “
6. Lafayette Smith,

Attorney for Plaintiffs,
1 Ch a r l e s  T. Re e d , Esq.

7. Maskel Ware, sw.
8. Jehu Boulcam, “
9. Sylvester Bishop,

10. James Carman, “
11. Philip Koenig, “
12. John Stuart, “

Attorney for Defendant, 30 
Da v id  J. Panc o as t ,,Esq.

Evidence for Plaintiffs.
1. Charles T. Reed, Esq., sw.

Lien Claims, <fcc.

2. John J. Deery, sw.
3. John J. Hill, sw.

Evidence for Defendant,
1. James Mooney, deft., sw.
2. Harrison Groff, sw.

Agreement or assignment.
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Court adjourned to Wednesday morning at nine o’clock.

Wednesday, April 23d, 1884, at nine o’clock, A. M., court 
called.

Present— as before.

Upon calling over the jury it appeared that Lafayette 
Smith, one of the jurors, was not present, being sick and 
unable to attend. Whereupon, by consent of counsel, it 

jLQ was ordered that the trial go on and be tried by the re-
maining eleven men on the jury, and the evidence in 
the cause being closed- and the arguments of counsel 
summed up; the court charged the jury and they retired 
to their room to consider of their verdict, with Thomas 
L. Russell, a constable, sworn to attend them ; and after 
deliberation the said jury (of eleven men) attended by 
said constable, returned into court and being called over 
all appeared, and being asked say that they have agreed 
upon their verdict, and by Stephen Tyler, their foreman, 
do say that they find that the said defendant did under- 

20 take and promise in manner and form as the said plain-
tiffs have in their declaration alleged; and they assess 
the damages of the said plaintiffs by reason of the non-
performance of the said promises and undertakings, at 
the sum of fourteen hundred and twenty-two dollars and 
forty-two cents ($1,422.42) with interest thereon from 
August 2d, 1883, to this date, over and above their costs 
and charges in this behalf to be taxed, ¡and for those 
costs and charges to six cents, and so they say all.

Whereupon judgment is ordered accordingly on 
30 motion of Charles T. Reed, attorney of plaintiffs.

Therefore it is considered that the said Darius M. Peck 
and Stanton Barnard, trading, &c., as “ Peck & Barnard,” 
do recover against the said James Mooney, both builder 
and owner, generally and also specially, (to be made of 
the buildings and lands in said declaration described)
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the said sum of fourteen hundred and twenty-two 
dollars and forty-two cents ($1,422.42) with interest as 
aforesaid, for their damages aforesaid, in form aforesaid 
assessed, and also the sum of forty-two dollars and sixty- 
two cents ($42.62) for their costs and charges by them 
about their suit in that behalf expended now here ad-
judged to the said plaintiffs and with their assent:

Which said damages, costs and charges amount in the 
whole to the sum of fifteen hundred and twenty-six 
dollars and sixty-six cents (1,526.66) and the said defend- M  
ant in mercy, &c.

Judgment signed this twenty-third day of April, Anno 
Domini, eighteen hundred and eighty-four (1884.)

ALFRED REED,
Judge.





W e s t  J e r s e y  P r e s s  Printing House, Front and Market Sts., Camden, N. J.

Cape May Count y Cir cuit  Cour t .

D a r iu s  M. Pe c e  a n d  St a n t o n  

Ba r n a r d , trading, &c. 

vs.

Ja me s  Mo o n e y !

In Ca s é , &c . 

Bi l l  o f  Ex c e p -

t io n s . I

Be it remembered, that on the twenty-second day of 
April, eighteen hundred and eighty-four, at the Circuit 
Court, holden at Cape May Court House, in and for the 
county of Cape, May, before his Honor, Alfred Reed, 
Esq., one of the Justices of the Supreme Court of New 
Jersey, and Judge of said Circuit Court, the issue joined 
in the above stated cause between the said parties (pro 
ut the pleadings), come on to be tried by a jury for 
that purpose duly empanelled, and the trial was had as 
follows:
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PLAINTIFFS’ EVIDENCE.

Ja me s  Mo o n e y , sworn and examined :

By Mr. Reed :

; Ques. Where do you reside ?
Ans. In Philadelphia.
Ques. Are you the owner and proprietor of the New" 

2o Columbia House at Cape May ?
Ans. yes, sir.
Ques. When did you make the acquaintance of Peck 

& Barnard ?
Ans. I. never made their acquaintance; I don’t know 

either of them.
Ques. What money have you ever paid them ?
Ans. I don’t know that I ever paid any; I gave you 

$200 to give to them, I believe.
Ques. Did.you ever pay to Peck & Barnard more than 

20 two hundred dollars ?
Ans. Not that I know.

Cross-examined:

By Mu. Pa n c o a s t  :

Ques. Is that the receipt of $200 you refer to of Mr. 
Reed, the examining counsel ?, (Same shown-witness.)

Ans. Yes, sir., • L
Ques. State under what circumstances that was given ?  

30 Ans. Judge Reed came to my office.
Ques. You mean this gentleman here? (Indicating 

the Hon. Charles Ti Reed.)
Ans. Yes, sir; after Mr. GrOff’s mill was shut up they 

wanted some money to pay the men to get out some 
material that were required for the New Columbia and 
said they would not work unless he got some money to
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pay them to get the material out; they would not work j 
unless they got money to pay their men’s wages.

Ques. Had you a contract with any party to furnish 
material for the addition to the New Columbia House?

Ans. No, sir; not particularly, only the contract with 
Mr. Groff.

Ques. Was your contract with Mr. Groff in writing?
Ans. Yes, sir.
Ques. Do you know whether a copy was filed or not?
Ans. I think so; yes, sir. 10
Ques. By that contract was Harrison Groff to furnish 

all the material ?
Ans. Yes, sir.
Ques. You had a certain contract with Harrison 

Groff ?
Ans. Yes, sir; I have a copy home, I think.
Ques. Had you a contract with Messrs. Peck & Bar-

nard ?
Ans. No, sir; I never sav̂  none of them ; I don’t know 

who they are. 20
Ques. Look at that paper and see if you know in 

whose handwriting it is, and whose signature is to it ? 
(Paper shown witness.)

Ans. This, I think, is in Mr. Reed’s handwriting, ' 
signed by Harrison Groff, the man who I made the con-
tract with.

Ques. Froruwhom did you get this paper?
Ans. From the architect; he had all those agreements 

and articles signed and got it from Mr. Groff.
Ques. Do you know who the subscribing witnesses are ? 30
Ans. They were made in Mr. Deery’s office—Mr. 

Deery’s clerk.
Ques. In the State of Pennsylvania ?
Ans.; Yes, sir.
Ques. Do you know where either of them live ?
Ans. No, sir.
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Ques. Where was it signed by Harrison Groff?
Ans. In Mr. Deery s office ; all those articles were 

signed in his office in the State of Pennsylvania.
Ques. Whom did Mr. Reed represent at the time you 

made him this payment, according to his statement to 
you?

Ans. After Mr. Groff made this assignment to Peck & 
Barnard he represented Peck & Barnard, as I understood 
it.

10 Ques. Whom did he represent before?
Ans. Mr. Groff I understood it; it was so mixed up I 

couldn’t tell.
Ques. Did you pay him that'money or did you receive 

that paper first ?
(Two papers shown witnesses.)
Ans. That I received first. (Indicating the receipt for 

$200.) That I paid Judge Reed at my office on Front 
ŝtreet; the men would not work unless they got money ; 
afterwards I paid that money to Mr. Reed for the men to

20 go to work and get out stuff and material; they had no 
money to pay them, and they would not work, and we 
wapted the mill work.

Mr. Reed : This paper has been examined ; I will read 
it: (Referring to paper signed by Charles T. Reed.) 
“’Received, Philadelphia, July 16,1883, of James Mooney,. 
$200 on account on order for $1,000.”

Ques. To whom was that order drawn ?
Ans. That I don’t know.

0 Ques. Can you say that you paid this $1,000 to me oh 
account of Peck & Barnard, or on account of Harrison 
Groff?

Ans. I don’t know who I paid it to; I paid it to you 
‘ to pay the men.

Mr. Reed. (To the witness.) You have answered my 
question. ,
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H. H a r r is o n  Gr o f f , sworn:

By Mr. Reed :

Ques. Where do you reside ?
Ans. In Philadelphia.
Ques. How long have you lived in Philadelphia?
Ans. About three or four months,
Ques. Previous to that where did you live ?
Ans. In Camden, N. J.

toQues. Previous to that ?
Ans. In Philadelphia.
Ques. What was your business in 1883 up to the last 

of June?
Ans. Manufacturer of mill work and lumber.
Ques. Where was your mill located ?
Ans. At Point and Elm streets, Camden, N. J.
Ques. When did you go in business there ?
Ans. I think it was in July, 1880.
Ques. How long did you stay in business there.
Ans. Until the 27th of June, 1883. 20
Ques. While engaged in that business, between 1880 

and 1883, did you have any business transactions with 
James Mooney ?

Ans. Yes, sir.
Ques. What were the business transactions ?
Ans. Furnishing mill work and part of lumber for the 

New Columbia House at Cape May.
Ques. When did your business connection with Mr. 

Mooney stop if at all ? ' .
Ans. On the 27th of June.
Ques. How did they come to stop at that date ?
Ans. The Sheriff had taken possession of my premises 

and had closed the mill.
Ques. You failed on that day ?
Ans. Yes, sir.
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Ques. After the 27th of June in your own name, and 
in your own business, what, if anything, did you have 
to do with the mill with which you were connected in 
business? ,

Ans. Not anything. ,
Ques. What became of the old effects you had in the 

mill on the* 27th of June, 1883 ?

(Objected to as irrelevant. Objection overruled. Ex- 
caption noted for defendant, and sealed accordingly.)

Ans. They were sold by the Sheriff.
Ques. Were you present af the sale ?
Ans. Yes, sir.
Ques. Who bought ?

(Objected to. Objection overrnled. Exception noted 
for defendant and sealed accordinglv.)

20

Ans. Mr. Peck, for Peck & Barnard.

Mr. Reed : I offer in evidence bill of sale to Peck & 
Bafnard. (Same shown witness.)

(Defendant objects to its irrelevancy and incompetency.)

Ques. Is that the bill of sale?
Ans. Yes, sir.

30 Ques. Were you present at that sale ?
Ans. Yes, sir; I was.
Ques. Were you present at the time of the delivery of 

these goods by the Sheriff to Peck & Barnard?
Ans. Yes, sir.
Ques. That took place after that sale at your mill ? 
Ans. Yes, sir.
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Ques., When did the mill, if at all, and if you know of. 
Peck and Barnard, or your mill previously, start up 
again ?

(Objected to. Objection overruled. Exception noted 
for defendant.)

Ans. I don’t recollect the date exactly, but it was 
shortly after the sale, had taken place, within say a week.

Ques. After the sale, were you employed in or about 
that mill ? ;

Ans.' Yes, sir.
Ques. Who were you employed by ?
Ans. I was employed by yourself. ^
Ques. Acting for whom ?
Ans. Peck & Barnaid.
Ques. Were you at the mill frequently, or were you 

not ? ;
Ans. Yes, sir ; I was there daily.
Ques. Was the business carried on, and at what time 

.did that business commence in the mill again ? At what ^  
date was it commenced again ?

Ans. I cannot recollect positively the date, but it was 
within a week after the sale, I think.

Ques. Who commenced that business ?
Ans. Peck & Barnard.
Ques. What business did that mill carry on?
Ans. The same as we had been doing—the manufac-

ture of mill work and the sale of lumber more particu-
larly. 30

Ques. Who acted for Peck & Barnard; who had
charge of it?

Ans. John F. Tudor.
Ques. Do you know that book? (C ash  book shown 

witness.)
Ans. Yes, sir; I recognize that as Mr. Tudor’s cash 

book.

«
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Ques. Do you know that book ? (Another book shown 
witness.)

Ans. That is the day book ; that is Mr. Tudor’s day 
book—Tudor, agent for Peck & Barnard.

Mr. Reed : We offer the book in evidence.

(Objected to. Objection sustained.)

Ques. Whose handwriting is that book ?
10 Ans.' I recognize in there three handwritings; 

one is in the handwriting of John F. Tudor, the other by 
Mr. Rudderow, the bookkeeper, and the third by Mr. 
Drown, the foreman.

Ques. Were you present at the time to see the entries 
were made in the book ?

Ans. Yes,'sir.
Ques. Were you employed in and about the mill at 

that time ?
2  ̂ Ans. Yes, sir.

, Ques. Do you know in what capacity Mr. Rudderow 
acted ?

Ans. He was the .bookkeeper for Mr. Tudor, agent for 
Peck & Barnard.

Ques, In what capacity was Mr. Drown acting ?
Ans. He was the foreman of the mill. -
Ques. Did you have repeatedly occasion to have access 

to the books ?
Ans. Yes, sir.
Ques. Were the charges made at the time in that book 

 ̂ they bear date ?
Ans. Yes, sir.
Ques. Was the book placed in your hands by Mr. 

Tudor, agent for Peck & Barnard, to examine ?
Ans. Yes, sir.
Ques. And to straighten up and examine ?

(Objected to.)
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Mr. Reed: I want to find out what the witness knew 
about the day book.

(Objected to. Objection overruled. Exception for de-
fendant, and sealed accordingly.)

Ans. Yes, sir.
Ques. Did not you on very many occasions stand by 

while entries were made in that book, as lumber and 
material were delivered on the cars to be sent away to 10 
Cape May ?

Ans. Yes, sir.

(The books are offered in evidence.)

Counsel for defendants objected to the evidence of the 
books on the ground they were not sufficiently proved, 
because the witness, from the statement he made to the 
court, has not sufficient knowledge to speak as to the 
items entered in these books so as to make them a ^  
charge against the defendant.

(Objection overruled. Exception*for defendant allowed 
and sealed accordingly.)

Ch a r l e s  T. R e e d , being duly sworn, testified as 
follows:

This paper (a bill of sale) I hold in my hand, was sub-
scribed by Theodore B. Gibbs, Sheriff, in my presence; 30 
my signature iŝ attached to it.

Direct examination of H. H a r r is o n  Gr o pe , resumed:

Mr. Reed : I offer the bill of sale in evidence.
2



10

(Objected to as irrelevant and incompetent. Exception 
for defendant allowed and sealed accordingly.)

By Mr. Reed : ' , '

Ques. Is that the bill of sale made of your, property 
to Peck & Barnard ?

Ans. Yes, sir.

10 Mr. Reed reads bill of sale:

Know all men by these presents, that I, Theodore B. 
Gibbs, Sheriff of the county of Camden, for the consid-
eration of six thousand six hundred and sixteen dollars, 
to me paid by Darius-N. Peck and Stanton Barnard, 
trading, &c., as Peck and Barnard, of the city of Williams-
port, State of Pennsylvania, the receipt whereof is hereby 
acknowledged, have and by these presents do give, grant 
and sell unto the said Darius N. Peck and Stanton 
Barnard, trading, &c., as Peck and Barnard, their execu-' 
tors, administrators and assigns, the following goods and 
chattels, viz: about 10,000 feet cherry boards ; 12,000'feet 
barn boards ; 10,000 feet white pine cut-ups; 16,000 feet 
l i  inch white pine cut-ups; 3,000 feet wide white pine 

. cut-ups; stove and fixtures; office fixtures; 6,000 feet 
white pine boards; 300 feet 1| inch plant lot of yellow 
pine plank; 100 boxes; moulding machine; sash ma-
chine; lot of flooring plank and strips under shed ; lot 
of boards and plank in shed ; lot of loose boards an$ 
plank ; 10,000 feet hemlock boards ;-15,000 feet inch 
flooring; 8,000 feet I f  inch plank ; 25,000 feet 1J and | l  
inch white pine plank; lot of yellow pine plank and 
boards; lot of scantling; lumber wagon; lot of boards 
and strips under shed adjoining mill; two jig-saws and, 
frames; band-saw and frame; two circular saws and 
benches; boring machine; lot of patterns ; floor boards ;
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planing machine; circular sawing machine for re-sawing; 
up and down machine for re-sawing; circular saw and 
bench; planing machine; blind-slat machine; two 
moulding machines; two circular saws and benches; 
turning lathe and fixtures; lot of lumber on first floor of 
m ill; small boring machine; tennoning machine ; reed- 
ing machine; panel raiser; moulding machine; two 
sand paper machines; three saw benches and fixtures; 
jointing machine; mortising machine ; small plower; 
moulding machine; circular saw; staple machine for 
blinds; lot of old iron; outside blind-slat cutter; inside 10 
blind-slat cutter; moulding machine; twelve work 
benches; lot of sash, doors and blinds in course of con-
struction; two iron vises ; saw bench and saw; ; thirty 
small desks ; lot of finished and unfinished cases; lot of 
school companions; lot of moulding; two old saw 
benches down cellar; balance of odds and ends not 
enumerated; thirty-three boxes of glass ; two hundred 
and thirty glazed windows; eighty-five pairs of blinds; 
one hundred and eighty-four shutters ; one hundred and 
six doors; thirty pairs blinds; lot of ballusters; all the 20 
odds and ends on first floor and shed ; twenty windows; 
fourteen glazed windows; lot of worked lumber; one 
pair blinds ; eight pair shutters; two transoms; lot of 
shafting and pulleys; belting, engine and boiler, to 
them and their use forever.

And I, the said Theodore B. Gibbs, Sheriff as aforesaid, 
do hereby covenant and - agree with the said Darius N. 
Peck arid StaUton Barnard, trading as aforesaid, that I 
am the Sheriff of the said county of Camden, and that I 30 
sold the above enumerated goods and chattels, by virtue 
of an execution issued out of the Camden County Cir-
cuit Court, wherein William C. Lloyd and John C. King, 
trading as Lloyd & King, are plaintiffs, and Henry Har-
rison Groff is defendant.
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Witness my hand and seal this sixth day of July, A.
D. eighteen, hundred and eighty-three.

THEODORE B. GIBBS, [l . s .]
' Sheriff.

Signed, sealed and delivered in the presence of
Ch a s . T. R e e d ,
H e n r y  M. Sn y d e r , Jr .<

Ques. Among those that I mentioned, was there any 
lO material that had been made by yourself for the New 

Columbia House that was sold to Peck and Barnard 
among other material ?

Ans. Yes, sir; considerable.
Ques. A  considerable amount that has been made and . 

sold to you ?
Ans. Made and partially made.
Ques. This had been made to fit the New Columbia 

House ?
Ans. Yes, sir.

20 Ques. Do you remember James Mooney giving to Mr. 
Tudor, in your presence, on or about the 7th of July, 
any order in regard to materials as to who furnished 
materials ?

Ans. Yes, sir.
Ques. State what Mr. Mooney said ?
Ans. There was among this material on hand, a very 

large portion of it which Mr. Mooney was very anxious 
to have to complete his building.

30 (Objected to as not being responsive to the question.)

Witness resuming: Mr. Mooney said that he was very 
anxious to have this material as soom as possible, and 
told Mr. Tudor to furnish it as soon as possible and send 
it down, and sent to know at the same time how soon it 
was possible to have it there. Mr. Tudor told him



within a week or ten days he would be able, probably, to , 
have it all shipped that was then on hand, complete, 
manufactured and uncomplete.

Ques. W ho did Mr. Tudor state at that time was the 
owner of that mill, if he did at all ?

Ans. Me told him that Peck & Barnard owned the 
mill.

Ques. W hat relationship did he say he had with Peck 
& Barnard ?

(Objected to as leading.. Objection overruled.)

Ans. He told him he was the agent for Peck & Bar-
nard ; that he would have charge of the mill and the 
measurement of the material.

Ques. W hat interest had you in the mill, or the lum-
ber in the mill ?
. Ans. I had no interest whatever.
. Ques. State if you ever heard a subsequent conversa-

tion by Mr. Mooney with anybody, with Mr. Tudor in 
the presence of any one else, in regard to furnishing of 20 
this material to said Peck & Barnard for his house at 
Cape May ?

Ans. /When he was with Mr. Hill he told Mr. Tudor 
to furnish Mr. Hil} with whatever was necessary for the 
completion of the house and get it out as soon as possi-
ble, and that he could not order this material anywhere 
else in time, or probably get as soon as he could from Mr. 
Tudor, and he also told him to send forward whatever 
Mr. Hill would order necessary for the house; that he 30' 
told Mr. Tudor in my presence and in the presence of 
Mr. Hilb; Mr. Hill came over with him.

Ques. Mr. Mooney did?
Ans. Yes, sir.
Ques. Was that after the mill had been closed or be-

fore?
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-A.ns. After it had been closed, 
s Ques. After the Sheriff’s sale ? :

Ans. Yes, sir.

Qaes. After^the Sheriff’s sale, were you present to see 
the material shipped to John Hill for the New Columbia 
House by John Tudor ?

Ans. Yes, s ir ; a good deal of it.
Ques. W h o were the bills of lading sent to ’
Ans. That I  flon’t know.

10 ! # «  t0 *The acoounts in the day book for mater- 
lal furnished to James Mooney at and after the 7th of
July, and after you had ceased business; in whose hand- 
wntm g is this, that line (indicating on the book) Colum-

Ans. That is my handwriting.
Ques. What did you get it from ?
Ans. From this book. (Indicating.)

book?8 Thenthe lln€ Columbia was taken from that

Ans. Yes, sir.

Was that book used in making, it ?
Yes, sir.

ih k i H M  through the line Columbia and look oyer 
the book and see if you can swear that the items charged 

there are the items taken from that book of original 
entry to James Mooney ? g

2 0

Ques
Ans.
Quei

By The Court:

30 Ques. Did you make them ?
Ans. Yes, sir.

Ques. Did you say you took it from this book :

Mr, Reed . He might have made a mistake.

I  Witness I  I ¿ould not decide that without going over 
it item for item. s  g
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By Mr. R eed:

Ques. Did you take it directly from the book ?
Ans, Yes, sir.
Ques. W ho gave the orders for the fctuff after Mr. 

Mooney had left there ?
Ans. Mr. Hill.
Ques^ Do you know why he gave, them ?

(Objected to.)

Ans. He was the Superintendent for Mr. Mooney.
Ques. Did Mr. Mooney so direct Mr. Tudor and con-

sider him in your presence ?
Ans. Yes, sir.

(Objected to as leading.)

Cross-examined :

By Mr. Pancoast :

20
Ques. W ho was your attorney before and at the time 

you made the assignment ?
Ans. The assignment of what ?
Ques. The failure.
Ans. I don’t know as I had any occasion for any 

attorney prior to that time.
Ques. Did you say you had none ?
Ans. No.
Ques. W ho was he?
Ans. I don’t understand your question. /  g^
Ques. Who was your attorney at law up to the time of 

your failure ?
Ang. I had no occasion-------
Ques. Do you say you had no attorney ?
Ans. I had none.
Ques. Mr. Reed was not your attorney ?
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Ans. No, s ir ; I don’t know that Mr. Reed ever did 
anything for me.

Ques. Look at your signature to this paper; whose 
handwriting is that paper ? (Paper shown witness.)

Ans. I don’t know who.
Ques. Do you know it is in the handwriting of Charles 

T. Reed ?
Ans. I don’t know it.
Ques. Whose signature is to that bill of sale ?
Ans. Mine.
Ques. W ho are these subscribing witnesses ?
Ans. I don’t know either one of them.
Ques. Did they put their names there at your request 

when you executed the instrument ?
Ans. I don’t recollect. •
Ques. You cannot say what the names were at the 

time you executed the instrument, but that is your sig-
nature ?

Ans. That is my signature.
Ques. Where was it executed ?

20 Ans. I don’t recollect.
Ques. You do not know who drew the paper ?
Ans. No, sir.
Ques. You do not know the subscribing witness ?
Ans. No, sir; I do not know them now, I may have 

known them at the time. Those men must have been 
in Mr. Reed’s office ; I do not know»

Ques. If they were, what were they doing there?
Ans. I do not know.
Ques. W hat is the meaning of that instrument ? 

30 (Paper shown witness.)

(Objected to, on the ground that the paper should state, 
for itself.)

Ques. Rea!d it.
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W i t n e s s  c o m m e n c e s r e a d i n g I  d o h e r e b y c e r tif y 

t h a t t h e c o n t r a c t m a d e b e t w e e n  m y s e l f a n d J a m e s  

M o o n e y f o r f u r n i s h i n g m i ll w o r k.

. ( O bj e c t e d t o.)

B y t h e C o u r t:  I s i t i n w ri ti n g ?

B y M r. R e e d :

Q u e s. I s t h e c o n t r a c t y o u m a d e w i t h M r. M o o n e y i n  

w r i t i n g ? 1 0

A n s. Y e s, si r:

Q u e s. W h e r e i s i t ?

A n s. I d o n’ t k n o w w h e r e i t i s.

Q u e s. Y o u h a v e n o t a c o p y o f i t ?

A n s. N o.

Q u e s. I s t h e c o n t r a c t i n w ri ti n g f o r a g e n e r al p u r p o s e ?
■ -

( O bj e c t e d t o.)

Q u e s. R e a d i t.

W i t n e s s r e a d s : “  I d o h e r e b y c e r tif y t h a t t h e c o n t r a c t 2 0

m a d e b e t w e e n m y s el f a n d J a m e s M o o n e y f o r f u r n i s h i n g  

m i ll w o r k, & c., h a s b e e n d u l y a s si g n e d t o P e c k &  B a r-

n a r d a n d a ll m o n e y s d u e o n s ai d c o n t r a c t o r f o r e x t r a  

w o r k o n s ai d n e w b u il d i n g a t C a p e M a y i s d u e a n d o w-

i n g t o s ai d P e c k &  B a r n a r d, a n d I h e r e b y a u t h o ri z e t h e 

p a y m e n t o f t h e s a m e t o t h e s ai d P e c k & B a r n a r d o r t h ei r  

a t t o r n e y s.

I d o, f u r t h e r c e r ti f y, t h a t C h a rl e s T. R e e d i s t h ei r d u l y  

a u t h o r i z e d. a t t o r n e y t o a c t f o r t h e m i n t h e s e p r e mi s e s.

S i g n e d, s e al e d a n d d eli v e r e d i n t h e p r e s e n c e o f A. F. ,  

N o r r i s a n d W i l l i a m — I d o n’ t k n o w w h o.

M r. R e e d :  W e off e r t h i s p a p e r i n e vi d e n c e.

B y M r. P a n c o a s t:

3



Ques. When was this paper executed ?
Ans. I don’t know.
Ques. You can’t tell who was present?
Ans. No, sir.
Ques. Out of what circumstances did this paper arise: 

what led to it ?
Ans. I  don’t recollect; that is my signature; that is all 

I remember about the matter.
Ques. This was your contrivance was it not; it was 

10 meant to accomplish some purpose you had in view ?
Ans. I suppose so.
Ques. What purpose had you in view that you meant 

to accomplish by this paper ?
Ans. The paper speaks for itself I think.
Ques. That is all you can say about it ?
Ans. Yes, sir.

Ques. When did Peck & Barnard get judgment against 
you?

Ans. I think the 27th of June,, 1883. No, Peck & 
20 Barnard, I don t know when they got judgment

Ques. W ho were you referring to ?
Ans. Lloyd & King.
Ques, When did they get a judgment against you ?
Ans. On the 2<th day of June, 1883 ; I think that was 

the time; it was about that time, I cannot positively re-
member.

Ques. Was that a confessed judgment ?

. (Objected to, unless the judgment is produced. Objee- 
30 tion sustained. Exception noted for defendant.)

Ques. Who was the attorney for Lloyd and K ing ; who 
entered this judgment, acting for them at that time ?

(Objected to, on the ground that the judgment would 
show for itself. Objection sustained. Exception noted 
for defendant.)
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Ques. W hat business dealings had you at that time 
with Peck and Barnard, that interested them in your 
property and business ?

An,s. I don’t know that I had any.
Ques. Were they any relation to you, or either of 

them ?
Ans. No, sir.
Ques. Where do they do business ?
Ans. At Williamsport, Pa.
Ques. They did not owe yo,u anything? ^
Ans. No, sir.
Ques. Had you ever any business relation with them 

at all ?
Ans. No, sir.
Ques. How did they come to buy in this property at 

Sheriff’s sale for you, or in the way it was purchased?
Ans. I presume they thought it was to their interest to 

do so.
Ques. W ho got them to do so, do you know ?
Ans. No. 20
Ques. Did not you ?
Ans. No.
Ques. What made them take this interest in this prop-

erty to make a purchase at a Sheriff’s sale ?
Ans. I don’t know. •
Ques. You cannot form any idea ?
Ans. I can form some idea.
Ques. Were you present the day the Sheriff made the 

sale?
Ans. Yes.
Ques. Was Peck or Barnard there ?

, Ans. Peck was there.
Ques. Was he an acquaintance of yours ?
Ans. Not very much of an acquaintance) I met him 

occasionally.
Ques. Was he comparatively a stranger?



Ans. No, not comparatively a stranger I should not 
term it, I met1 the gentlemen frequently.

Ques. Did Mr. Peck do the bidding that day ?
Ans. Yes, sir.
Ques. W ho else bid ?
Ans. Two or three parties.
Ques. Who were they ?
Ans. I'don’t recollect.
Ques. Did he pay any money to the Sheriff ?

2Q Ans. I presume so.

Mr. Reed : Do you know ; did you see him ?

Ans. No.
Ques. Did you see Peck and Barnard after that ?
Ans. Yes, sir.
Ques. How often ?
Ans. Probably two or three times,/
Ques. Where ?
Ans. At Camden.

20 Ques. W hat was said about this matter, on these two 
or three occasions— about this property in suit?

Ans. No more than a general conversation,—-no nothing 
special.

Ques. Were you ever employed by them ?
Ans. No, I was employed by Mr. Reed. '
Ques, You were not employed by Peck & Barnard ? 
Ans. I was not.
Ques. What were the terms of your employment by  

Mr. Reed ?
SO Ans. Looking after the accounts and assist him in 

looking over them.
Ques. Assist him for whom ?
Ans. For Peck & Barnard.
Ques. W hat was your compensation to be ?

(Objected to. Objection overruled.)
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Ans. W e  made no terms about that.
Ques. Have you been there at work ever since ?
Ans. No, sir. ,
Ques'. Are you at work there now ?
Ans. No, sir.
Ques. When did you go to work after the sale ?
Ans. Directly.
Ques. What did you go to work at?
Ans. Looking over these books, straightening out this 

account. 10
Ques. W ho managed the business of getting out the 

material for Peck & Barnard ?
Ans. John F. Tudor.
Ques. Did you do anything ?
Ans. I did not do anything at the mill.
Ques. Did you'stay about the mill ?
Ans. No, sir; I went there in the morning; I  was 

there generally at dinner times, and in the afternoons in 
and but.

Ques, For how long a time, until after the. mill was 20  
closed up, who received the'orders ?

Ans. The orders for the mill.?
Ques. For material out of the mill, while you were 

there ?
Ans. Mr. Tudor.
Ques. Himself personally?
Ans. Yes, sir.
Ques. Had you anything to do with them ?
Ans. No, sir ; the correspondence was all addressed to 

him. , ~ \ ' 30'
Ques. W ho filled these orders ?
Ans. Mr. Tudor did.
Ques. W ho entered the memoranda in the cash book 

and the day book ?
Ans. The bookkeeper.
Ques. W hat is his name ?
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. Ans. Charles F. Rudderow.
Ques. He lives in Camden ?
Ans. Yes, sir.
Ques. W ho else?
Ans. He did in the day book.
Ques. W ho kept the day book ?
Ans. Three different people, Mr. Rudderow, Mr. Tudor 

and Mr. Drown, the foreman of the mill.
Ques. It was no part of your duty to keep the day 

10 book or cash book?
Ans. No, sir.
Ques. You do not pretend to say you saw those entries 

in the cash book and day book all entered at the time? 
Ans. No, I don’t say so.
Ques. The business was closed out by Peck and Bar-

nard ?
Ans. Yes, sir.
Ques. You staid there until it was closed out ?
Ans. I staid at Mr. Reed’s office; yes..

20 Ques. Did you make his office your headquarters, 
while this was being done?

Ans. Yes, sir.
Ques. You did this without compensation?
Ans. There was no compensation fixed upon.
Ques. Have you ever received any compensation ?
Ans. Yes, sir.
Ques. Did you receive a share of the profits of the 

business?
Ans. No, sir.

30 By Mr. Reed :

Ques. After Peck & Barnard were closed out, and you 
were closed out by the Sheriff, what interest had you in 
that business ?

Ans. Not one single cent.
Ques. Had you anything to do, in any way, with or-
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dering or sending away thè material, or the payments of 
money in any shape in the business ?

Ans. No, sir.
Ques. You were familiar with the books, came in con-

nection with the stuff of the old mill and the stuff of the 
new mill,-did you not ?

Ans. Yes, sir.
Ques. You saw the stuff of the old mill, and fixed its 

price and regulated it in that manner ?
Ans. Yes, sir.
Ques. The prices attached to this bill were the correct 10 

markèt prices at that time ?
Ans. The-market prices.

John J. De e r y , sworn and examined :

By Mr. Reed :

Ques: Where do you reside and what is your business ?
Ans. I live in Philadelphia, and am an architect.
Ques. Are you the architect for the New Columbia 

Hotel ? 20
Ans. I am the architect for the New Columbia.
Ques. Of whom did you get your mill work up to 

June 29thr 1883, on the New Columbia House ?
Ans. The mill work up to that date, as far as I can 

recollect, was furnished by Harrison Groff.
Ques. ' What, if anything, happened in a business way 

to Harrison Groff on or about June, 1883?
Ans. He made an assignment.
Ques. What do you mean by an assignment ? 30
Ans. I am not sure he made an assignment, but, as I 

was informed,-------
Ques., Did he make an assignment or was he sold out 

by thè Sheriff ?
Ans. I presume it was the latter ; he was sold out by 

the Sheriff.
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Ques. After the 29th of June, I think about July 10th, 
of whom did you get your mill work for the New Colum-
bia House, after July 9th.

(Objected to.)

Ques. Whom did Mr. Mooney get the mill work from?
Ans. Of Peck & Barnard.
Ques. How do you know that this mill work was got 

off of Peck & Barnard ?
0 Ans. From my position as architect I should know it, 

and was made acquainted with it by Superintendent 
Hill, and by James Mooney.

Ques. They both informed you that this mill work was 
coming from Peck & Barnard ?

Ans. They did.
Ques. What else did Mr. Mooney tell you, if anything, 

in regard to this mill work coming from Peck & Bar-
nard ?

2q  Ans. He desired to pay no more money to Harrison 
Groff.

Ques. W hat did he state to you in effect as regards the 
relations between him and Harrison Groff, at that time, 
after the mill had closed down ?

Ans. He told me they had made an assignment or 
failed, or there was a change, and th^t Peck & Barnard 
would furnish all this material, that is, any new material 
required to complete the building.

Ques. About what time was this ? 
gQ Ans. Somewheres in the first week of July.

Ques. Look over that bill of particulars of material 
, furnished since the 9th of July ? (Paper shown witness.) 
As architect you say it was your duty to know about the 
material; was it your duty to know what material was 
furnished to the New Columbia, from whom it came, and 
the amounts?
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Ans. It was.
Ques. Did you make it your business as such architect 

for James Mooney to know what material was furnished 
to the building, from whom it came, and in what 
amounts ? .

Ans* I did.

(Objected to as leading. Objection overruled.)

Ques. What did you know about the material fur-
nished, from whom, the amounts, and the quality, and 
so forth ? W hat do you khow about it, if anything ?

Ans. Because the bills should be submitted to me for 
examination to audit as to correctness—

(Objected to. Objection overruled.)

Ques. What was your duty as an architect in regard 
to material that was furnished ?

Ans. To examine the account, audit the b ills ; as to 
their correctness, I had vouchers; where vouchers did 2q 
not exist I must have the authority from the superin-
tendent as to the correctness of them. (Objected to as 
hearsay.) In vorder that I might draw the usual certifi-
cates for payment.

Ques. Was a bill the same as that placed in your 
hands for careful examination ? (Same shown witness.)

(Objected to.)

The Court: Ask* what examination.
30

Ques. W hat examination did you make of the bill in 
your hand, if any.

Ans. I made examination without any one’s assistance 
as to whether the items were in contracts; whether « the 
charges were right with which I was familiar; after that 
I went over them with the superintendent and struck out 

4
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a number of items as not being correet, and the balance 
I believe to be correct.

By the Court :

Ques. Correct in that respect?
Ans. Correct in price and in details.

By Mr. R eed:

Ques. Then is the footing of that bill correct from your 
examination and information ?

(Objected to. Objection overruled.)

Ques. Is that bill which you have in your hancl cor-
rect as to ifs footing, its price and the items furnished ?

(Objected to. Objection overruled.)

Ques. Do you know whether the items in that bill were 
furnished to that building ?

20
(Objected to unless the witness has personal know-

ledge.)

By Mr. R eed:

Ques. From your personal knowledge do you know ?
Ans. Only in that way.
Ques. Do you know whether jthe footings of the bill 

are correct? ^
Ans. I went over them and believe them to be correct. 

30
Cross-examined:

By Mr.TPancoast:

Ques. You have a suit against Mr. Mooney pending 
here, have you not ?
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Ans. I have.
Ques. Has not also Mr. Hill a suit pending against 

Mr. Mooney ?
Ans. Y es; I  believe he has.

Jo h n  J. H i l l  sworn and examined :

By Mr. R eed:

Ques. Where do you live ?
Ans. I live in Philadelphia.
Ques. What was your business ? 10
Ans. That of a carpenter and builder.
Ques. Whom did you work for during the months of 

June, July and August of 1883 ?
Ans. James Mooney, at Cape May.
Ques. In what capacity ?
Ans. I worked there in the capacity, from June 18th 

up to the 7th of August, as the superintendent of the 
whole building, as well as the master carpenter.

Ques. What did you have to do with the building as 
regards material and mill work and so forth that came ? 20

Ans. I had to order it as it was needed, saw that it was 
delivered, and saw that it was put in plafce when it was 
delivered; I had full authority from Mr. Mooney in 
several ways, by writing, verbally and by telegram, to 
order $11 and everything that I wanted or needed for the 
proper completion of that building.

Ques. Whatever material came into the building 
passed under your supervision ? > ■ "

Ans. It did.
Ques. From whom did you get mill work until the 

latter part of June, 1883 ?
Ans* From H. Harrison Groff.
Ques. W hom  did you get mill work from in the first 

part of July, 1883, say the 7th, 8th, 9th and so on ?
Ans. From the time the mill was closed and sold out
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by the She'riff I purchased the mill work from Peck & 
Barnard ; I never met Peck & Barnard, but I  met their 
agent, John F. 'Tudor— John T., I think is his name— I 
was dealing with Mr. Tudor, who w^s their agent. I  
asked him if Mr. Groff had anything further to do with 
the mill ; he said no, he has nothing further to do, he is 
frequently here, but has nothing to do with it ; he 
pointed where the sign of H . Harrison Groff was painted 
over.

10 Ques. Did you ever go with James Mooney to the mill 
of Peck & Barnard, about the 7th, 8th or 9th of July ; 
and, if so, what conversation took place, and in the pres-
ence of whom ?

Ans. A t that time we were greatly pressed for mill 
work.

Ques. W hom  do you mean by “ we ” ?
Ans. That is Mr. Mooney and myself, the carpenter, 

builder and superintendent of the work. I found it a 
_ verJ difficult matter to get mill work anywhere. In one 

place, after taking the order, they wrote me a letter, stati 
ing they would like to see me. When I went to their 
place and saw what was the matter they told me. (Objected 
to.) I went with Mooney to Camden to this mill, and Mr. 
Mooney asked how soon thè mill would start up again. 
Mr. Tudor said he didn’t know ; he thought in a few days 
the sale would take place, and Mr. Mooney asked Mr. 
Tudor and Mr. Groff who was to run the mill, and Mr. 
Tudor, as near as I can recollect, said that the sale would 
develop that, and that was something he could not tell 

30 — he turned around and said to Mr. Groff first, and turn-
ed around again half-way to M r Tudor, speaking to them 
both, as they were a little piece apart, and said “ whoever 
starts the mill let them send whatever is ordered, I have 
placed Mr. H ill in charge of the work, we are doing all 
the work by the day, all the carpenter work, and what-
ever Mr. Hill orders send it down immediately, because
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I  have discharged Mr. Watson, who was formerly super-
intendent”----- -

Ques, Stop there. Did you ever hear any conversa-
tion between Mr. Mooney and Mr. Tudor as to who was 
the owner of that mill ?

Ans. I think I did.
Ques. State what the conversation was.
Ans. As near as I can recollect, Mr. Mooney asked Mr. 

Tudor who was funning the mill now, and Mr. Tudor 
said Peck & Barnard, and I am their agent.

Ques. Then there was further an instruction to you 10 
th'at whatever you ordered, whatever you wanted to 
finish that building, was to be sent to you by Peck & 
Barnard, or Mr. Tudor, their agent ?

Ans. Yes, sir.
Ques. Did I act for Peck & Barnard in furnishing you 

9, bill to examine of the material furnished by Peck & 
Barnard to James Mooney to finish the New Columbia 
Hotel ?

Ans. Yes, sir; you did furnish me such a bill.
Ques. Look over that bill and state if that is the same 20 

bill, of to all intents and purposes the same bill ? (Same 
shown witness.)

(Objected to as to the form of the proof. Objection 
Overruled. Exception noted for defendant, and sealed 
accordingly.)

Ans. Yes. 30«
Ques. W hen the bill was handed to you what did you 

do with the items upon the bill or with the bill?
Ans. I examined them carefully.
Ques. You examined the items carefully?
Ans. Yes, sir. ' :  y  " v . _ /
Ques. Explain how you examined those items ?
Ans. I  had that bill in my possession at least two days,.
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SS I1W6Dt a11 over the' building carefully, and I found 
out where every item on the bill was located, and if I 
ailed to locate I made a cross opposite to that item on 

e bill, but all the items were found correctly in fact 
there was one or two items not on the bill that was 
served on the building, I think.

Ques. Is that the corrected bill as it foots up in amounts 
and in items as you proved it? (Same shown witness.) 

Ans. Yes, sir; it is.
10, ; Ques. Did you make a careful examination of this bill 

in t ìe presence of Mr. Deery and myself, occupying not 
less than a period of three hours at Cape May City ?

Ans. I did, at the instance of Mr. Mooney, because he 
wrote to me a day or two before.
. Ques. The appointment was made by you at the 
instance of Mr. Mooney with Mr.'Deery and myself ?

Ans. Yes, sir.

Mr. Potter: W e ask that the instruction given by , 
20 letter be stricken out by the court unless the letter is 

produced.

By Mr. Reed :

Ques. Have you the letter that Mr. Mooney gave you ? 
Ans. I am not certain.
Ques. Have you not looked among your papers for all 

letters by Mr. Mooney?
Ans. I think I have not got it, because there are so 

30 many-^yes, sir.
Ques. Are those the letters and papers you got from 

Mr. Mooney? (Package of papers shown witness.)
Ans. Yes, sir.
Ques. Examine them and see if it is there ?

(The witness proceeded to examine the papers in the 
package.)
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M r. P a n c o a s t:  W e w ai v e t h e p r o d u c ti o n o f t h e l e t t e r  

i f i t c a n n o t b e f o u n d.
./  | .  ■"  /  / '  ' _  ,  •  " . I  "  \ ,t ■

Q u e s. T h i s a r r a n g e m e n t w a s m a d e b y M r. M o o n e y  

w i t h- y o u b y l e t t e r ?

A n s. Y e s, s i r; v e r b all y, t o o.  H e t ol d m e t o e x a m i n e  

a ll b ill s, a n d e s p e ci all y t h a t o f P e c k &  B a r n a r d.

Q u e s. M r. D e e r y, y o u r s el f a n d m y s e l f w e r e p r e s e n t ?

A n s. Y e s, si r.

Q u e s. A n d y o u e x a m i n e d t h e m ?  ■* ' '

, A n s. Y e s, si r, ^

Q u e s. W a s all t h e m a t e ri al m e n ti o n e d i n t hi s b ill f u r-

n i s h e d t o t h e N e w C ol u m b i a H o u s e b y J o h n F. T u d o r,  

a g e n t o f P e c k & B a r n a r d ?  ,

A n s. I t w a s.

Q u e s. A r e t h e p ri c e s pl a c e d t o t h e s e i t e m s t h e c o r r e c t  

p ri c e s f o r t h e m a t e ri al s o f u r n i s h e d ?

A n s. T h e y a r e.

Q u e s. A r e t h e c al c ul a ti o n s m a d e a n d t h e p ri c e p e r  

f o o t c o r r e c tl y c a r ri e d o u t ?

A n s. T h e y a r e.

Q u e s. D i d y o u m a k e t h o s e c al c ul a ti o n s y o u r s el f ?

A n s. I di d.

Q u e s. I n t h e p r e s e n c e o f w h o m ?

1 A n s. I n y o u r p r e s e n c e a n d i n M r. D e e r y s p r e s e n c e.

I  s p e n t a b o u t t h r e e h o u r s o ri t h e b ill.

Q u e s. W a s t h e m a t e ri al m e n ti o n e d i n t h e r e a c t u all y  

f u r n i s h e d t o t h e N e w C ol u m b i a H o t e l ? ,

A n s. Y e s, si r.

Q u e s. A p d i n t h a t b u il d i n g ? „

A n s. A n d s e t i n pl a c e i n t h a t b u il d i n g.

Q u e s. I s t h a t j o u r l e t t e r ? ( L e t t e r d a t e d J u n e 2 Q, 1 8 8 3,  

s u b s c ri b e d J o h n J. H i l l r N e w C ol u m b i a H o u s e, N. J ,  

s h o w n wi t n e s s.)

A n s. T h a t i s m y l e t t e r.

Q u e s. Di r e c t e d t o w h o m ?
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Ans. It is directed to H . Harrison Groff.
Ques. To whom were all the letters previous to June 

20 directed, in ordering materialfor the New Columbia 
House?

Ans. To H . Harrison Groff.
Ques. To whom was that letter directed? (Letter dated 

July 10, 1883, signed John J. Hill, shown witness.)
Ans. That is directed to John S. Tudor.
Ques. Were all your letters after the 9th or 7th of July, 

2Q when this mill opened, under Peck & Barnard, directed 
to John S. Tudor ?

(Objected to. Objection overruled. Exception noted 
for defendant, and sealed accordingly.)

Ques. To whom were they directed after that ?
Ans. To John S. Tuclor.

(Objected to.- Objection overruled. Exception noted 
for defendant, and sealed accordingly.

Ques. Who do you mean by John S. Tudor?
Ans. I mean the agent of Peck & Barnard, who had 

charge of their mill.
Ques. That is the same gentleman you meant as the 

John F. Tudor who kept these books.
Ans. Yes, sir.

30 Ques. Were these letters written at the time they bear 
date?

Ans. Yes, sir.
Ques; To whom was the letter of July 16th directed ?
Ans._ To, “ John S. Tudor,” meaning John F. Tudor.
Ques. For the work of the m ill of Mr. Mooney on the 

New Columbia House ?
Ans. Yes, sir.
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Cross-examined :

By Mr, Pancoast:

Ques. Did you order all the material in this lien claim 
that has been shown you ?

Ans. Yes, sir.
Ques. Did you order the whole of it ?
Ans, Yes, sir.
Ques. How ?
Ans. By letter and word of mouth. 10
Ques. Hovf often by letter, as near as you can tell, and 

how often did you order by word of mouth ?
Ans. That I could not remember ; I would go to 

Philadelphia from Cape May and I would stop there at 
the mill, crossing the river, and leaving an order ; some-
times writing it down on paper right in the mill on my 
memorandum book and tearing a leaf out.

' Ques. So that for all thé items ordered Mr. Tudor had 
specific orders either in writing or verbally ?

Ans. Yes, sir; he had an order from me either by 20 
word of mouth or written.

Ques. When was it you said that Mr. Deery and Mr. 
Reed went over this bill ?

Ans. After the building was finished.
Ques. How long after the building was finished?
Ans. Not a great while; I could not remember.
Ques, Where ?
Ans. At Cape May.
Ques. Whereabouts at Cape May ?
Ans. In the house where I boarded. 30

' Ques. Where was that ?
Ans. On south Lafayette street.
Ques. Was it in the night or in the day time?
Ans. In the day time.
Ques. At whose invitation ?

5
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Ans. I looked over it, by Mr. Mooney’s order.
Ques. At whose invitation did you meet Mr. Reed and 

Mr. Deery ?
Ans. They called on me there. They came down from 

the city and met ,me there; they didn’t know where I  
was, and sent a telegram.

Ques. W hat paper did you have to verify this account 
b y?

Ans. It was a copy of that bill sent to me previously 
10 by Mr Mooney, and it was delivered to him, I suppose, 

and I got it from him.
Ques. What other data had you before you went to 

verify it in Mr. Deer^ ’s absence ? ,
Ans. This bill I got from Mr. Mooney, with which 1  

examined every item.
Ques. That was a duplicate of this bill ? (Indicating.)
Ans. Yes, sir.
Ques. Have you any other date than that ?
Ans. I can’t say that I  had, only that I had taken this 

20 bill into the building.
Ques. Then you relied entirely on that bill and your 

memory by going into the building ?
Ans. No ; I relied on the bill.
Ques. -What was the state of the building at the time 

you went into it ?
Ans. It was being used by Col. Duffy for a hotel.
Ques. When you took Mr. Deery and went in did you 

see where the different material went ?
Ans. Yes, sir.

30 Ques. Did you say that you can trace the material 
such as furnished in that bill, going in a house after it is 
completed and in use, and seeing where the different ar-
ticles have gone ?

Ans. Yes, s ir ; I did’
Ques. You relied upon your power to fix those items 

in the building ?
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Ans. Lr-elied pn my knowledge as a carpenter.
Ques. By going to the house with the bill and seeing 

that the things were there ?
Ans. Yes, sir.

1 Ques. You did not know until you went there ?
Ans. I always knew it from memoranda kept.

. Ques. If you knew it from memoranda kept why did 
you go to look at that house ?

Ans. Because there were a good many things ordered 
by carpenters for which I didn’t keep a memorandum.

Ques. Was not this a bill of crude material, crude 10 
lumber ?

Ans. No, sir 5 it is mill work, sashes.
Ques. Can, you ascertain the mill work after it is put 

in the building ?
Ans. Certainly I can'locate it.
Ques. Locate it where it is put ?
Ans. Y e s ; so any man can if he knows his business.
Ques. You say now you had a memoranda there; you 

did not rely altogether upon your bill; what memoranda 
had you to show this bill was correct ? 20

Ans., I had the bills of lading, which were sent to me, 
when the stuff arrived, by Peck & Barnard.

Ques. Where is this bill of lading?
Ans. I don’t know ; I didn’t know it was necessary to 

save them.
Ques. They would be the best evidence of material if 

they could be got ?
Ans. Yes, sir; there was a bundle of such papers we ’ 

might have kept that would be advantageous to us.
Ques. You have a suit against Mr. Mooney ?
Ans. I have.
Ques. It comes on at this term of court ?
Ans. Yes, sir ; very justly, too.
Ques. Mr. Mooney was not present at the time you 

three went over this bill ?
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Ans. No, sir; he was n ot; it wate not necessary. , He 
didn’t know anything about the work, he told me that ; 
he said he would rely on me.

Ques. W h y  was it necessary for Mr. Reed to be there?
Ans. He represented Peck & Barnard.
Ques. Did he represent anybody else?
Ans. I don’t know that he did in reference to that 

b ill; he did not represent .anybody but the parties to 
whom he made out the bill.

By Mr. Reed ^

Ques. When this material came to the New Columbia 
Hotel, who received it ?

Ans. I received it.
Ques. At the time you receiyed this lumber and 

material, most of which is headed sills of windows-------
Ans. And mill work.
Ques. Moldings, &c., did you compare it with the way 

2q  bill and see if it was there ?
Ans. Yes, sir.
Ques. As each car load of this lumber came there were 

. . you satisfied from examining the way bills that the mill 
work was all right ?

Ans. Yes, sir; going to the cars and examining it.
Ques. When did you receive that telegram ? (Sam© 

shown witness.) Is that a telegram ?
Ans. Yes,1 sir.
Ques. From whom was that telegram received ?

(Objected to.)

. Ans. James Mooney. '
Ques. Is it signed so ? :
Ans. Yes, sir.
Ques. W hat was the date that telegram was received?
Ans. On the 18th of June I received that.
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Ques. W hat does it say?
Ans. It says, (reading,) “ John J: Hill, New Columbia 

Hotel, Cape May, N. J. Philadelphia, June 18. To 
J o J .  Hill, New Columbia. Order what stuff youswant. 
(Signed,) James Mooney.” In answer to one of mine 
containing ̂  -  -

(Objected to.)

Telegram, dated June 18, offered in evidence.

(Objected to. ' Objection overruled. Exception allowed pQ 
and sealed accordingly.)

Ques. Did Mr. Mooney ever countermand any orders 
for material you made ?

Ans. Not to my knowledge; I ordered all the material 
that was ordered for that building— mill-work-

Ques. From'the 1st of July on until the building was 
finished ? „ 4 ^

Ans. I  did. \  20

Mr. Reed. (To the court.) I ask if the other side go 
on that we may be permitted to call a witness to-morrow 
who has not arrived by the train.

The Court: I have grave doubt about the day book 
as the casje stands and I think it is no more than right 
before the defendant’s ^counsel go into a defence, if they 
choose to do it, to say my impression is that the day book 
should be ruled out:

Mr. R eed: Then I ask that I may be permitted to wait 
until the morning. •

The Court: You cannot do that. The day book as ev~ 
idence of the delivery of this material will not stand.
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Mr. Reed : I could not bring a sick man here. I  will 
recall Mr. Hill to the , stand and ask another question I
neglected to ask. 1 wish to place the matter as clearly as 
possible. -

(Objected to.)

The p °u r t : If there is anything omitted by reason of 
the .ruling of the court you can introduce it.

10 Jo h n  J. H i l l  re-called :

By Mr. Reed :

Ques. Look over this bill of particulars carefully. 
(Mechanics’ lien claim shown witness.)

(Objected to, as the witness has looked over it before.)

Mr. Reed : I  want to show whether the material was 
actually furnished-him.

20
Ques. Have you examined it carefully ?
Ans. Yes, sir.

Ques. Do you know whether that bill of particulars is 
a correct bill of the items furnished to the building ?

Ans. I do.

The plaintiffs rest.

Mr. Potter: I ask your honor to make the ruling 
specific as to the book.

30
The Court: I,overrule the day book.

The defendant rests.

Adjourned to Wednesday, April 23,1884, at 9.30 A. M.
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Ca p e  Ma y  C. H., Wednesday, April 23,1884.

The bourt met pursuant to adjournment.

Mr. Reed : (To the Court.) If our case is abridged in 
the mind of the court at the non-proof of the books, I 
ask the court at this time to allow me to prove these 
books; Mr. Tudor is here to make our case if it is 
necessary.

Motion overruled. 10

CH ARGE OF T H E  COURT.

Mr. Smith, one of the jurors, being absent on account 
of illness, it is agreed to submit the case to eleven jurors.

Gentlemen of the Juyy :
This, action, as you are aware, is brought to recover a; 20 

bill for materials alleged to have been furnished by the 
firm of Peck & Barnard to Mr. Mooney, to be used in the 
construction of an addition to the New Columbia House 
at Cape Island City. The amount of the bill is $1,461.52; 
the date of the last item is August 2,1883. The fact 
that this bill of materials, which consisted of mill work, 
went into this building rests upon the testimony of Mr. 
Hill.

Mr. H ill says that from some time in June he was 
general superintendent of the building as far as order- 3q , 
ing all materials for it, and he took this bill of mater-
ials, and from going through th^ building he is able 
to say from inspection of the building, and from 
the mill work in the building, that the items thus 
charged entered into that structure. \ If you *rre 
satisfied from hisv testimony that the material went in,
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the question is whether the price charged here is just or 
excessive. The justness of the price rests upon the tes-
timony of Mr. Hill and Mr. Deery, the architect, whose 
business it was to audit these bills. Mr. Deery says as 
the bills of lading came down he looked at them and 
audited them and that the charges weye, correct in the 
bills that came into his hands.' If Mr. Deery audited all 
the items that make up this entire bill, and if Mr. H ill’s 
testimony is correct, Mr. Mooney has had the benefit of

10 these materials at a just price, and they now form a part 
of his building at Cape Island City.

The main defence in the case rests upon the allega-
tion of the defendant that although it may be true that 
these materials were furnished and even should you find 
it true that the prices charged were not excessive, yet 
Peck & Barnard have no right to recover, the contention 
being that there was a contract in existence that Harri-
son Groff was to furnish the mill work for this- building 
and that Mr. Mooney himself knew no other party ex-

20 cept Mr. Groff; that Peck & Barnard in furnishing it did 
so without the defendant’s order, without his consent or 
ratification, and therefore they were merely volunteers 
and have no right to recover. The rule of law undoubt-
edly is, that a man who chooses to do work or furnish 
materials for another without an order or ratification in 
express words, or a ratification by the reception of the 
work or material, knowing who furnishes it, cannot ex-
pect to be paid for it under those circumstances and can-
not bring an action.

30 The question in this case is, whether there was what 
is known in the law technically as “ privity of contract 
between the plaintiffs and defendant; that is, Whether 
Mr. Mooney ever ordered these materials from Peck & 
Barnard as the owners, or whether Mr/. Mooney ever di-
rectly or indirectly ratified the furnishing of these 
materials gs the materials of Peck & Barnard.
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Now, the plaintiff's case upon this point is, that on 
June 27 the business which Mr. Groff carried on was 
taken from his hands; he was deprived of his control 
over it by reason of the sale by the Sheriff of all the 
materials in, his building. Under that sale Peck & Bar-
nard purchased ; that thereafter Peck & Barnard opened 
the business and carried it on, and that there were cer-
tain dealings between Mr. Mooney and Messrs. Peck & 
Barnard, and Mr. Mooney’s agents and Peck <fc Barnard, 
which resulted in the delivery of this bill of materials.

Now, the defendant says that the bill of sale which 
has been introduced shows no title to Peck & Barnard, 
because there was a certain defect in the recitals in it. 
Whatever may be the legal aspect of the case so far as is 
affected by the irregularity of that bill of sale, I think 
these facts stand proved in the case as follows : That on 
June 27 there was a sale, whettfbr regular or irregular,, 
by the Sheriff. That is proved by parol. If that was an 
irregular sale the defendant was the man who could coin-
plain. The evidence is that after that sale there was a 
delivery of property to Peck & Barnard ; that Mr. Groff, 
instead of objecting to that sale, voluntarily assented to ^0 
it. He thereafter was upon the premises, if in any 
capacity, not as a person having a cent’s worth of interest 
in the business, but as the agent of Peck & f^arnard 
without pay.

If you believe, the testimony of Groff himself, Mr. 
Mooney was told that' Mr. Tudor, with whom the busi-
ness was done, was the agent of Peck &, Barnard, who 
were the owners. If that is true whatever business was 
carried on thereafter with Peck & Barnard was assented 
to by the defendant, the plaintiffs would be the owners 
in this case, so far as to entitle them to recover for the 
price of these materials.

If they were so furnished, you dispose of another 
objection to this effect, that if Peck & Barnard are per-

>|
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mitted to recover the price for these materials, that Groff 
may himself hereafter' bring suit to recover for the same 
materials. Mr. Groff, not only by his action at the time 
of the sale, but also by his action when he came on the 
stand to support the- claim of Peck & Barnard, is 
estopped from ever thereafter saying he has a cent’s 
worth of interest in this bill, so far as that is concerned. 
That leaves still the remaining question to be considered 
as to the relation between Peck & Barnard and Mooney.

10 As I have said; it must appear that Peck >&, Barnard 
were recognized by Mr. Mooney, directly or indirectly, 
as the persons who furnished these goods. NoWj his 
relation depends upon the testimony, first, of Mr. Groff, 
who says that on July 8 he remembers Mr. Mooney say-
ing to Mr. Tudor that he was"very anxious to have these 
materials. He told Mr. Tudor to furnish them as soon 
as possible and send tt^em down. Mr. Tudor told him 
that Peck & Barnard, were the owners and that he wasv 
the agent of Peck & Barnard,'and then he says Mr.

20 Mooney was there with Mr. Hill, and he told Mr. Tudor 
to let Mr. H ill have all that was, sufficient to furnish the 
house.

Then you have the testimony of Mr. Deery, who says 
he thinks he heal'd a similar conversation. Undoubtedly 
if you can believe that, then Peck & Barnard had the., 
right to furnish materials to Mr. Mooney, and for those 
materials which Tudor actually furnished Mr. Mooney is 
bound to pay.

In addition to that is the testimony of Mr. Hill,
30 who says that from the last of/June he was superintend-

ent there, and that in pursuance of his duty, he ordered 
from Peck & Barnard in several instances materials, and 
that in response to those orders materials were sent. 
Now, again, if you believe that testimony, undoubtedly 
a privity arose between Mr. Mooney and Peck & Bar-
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nard for the materials that were forwarded and furnished 
and Mr. Mooney is liable to pay for the amount.

The only question is, whether you can find in the testi-
mony that the materials in this bill were furnished by 
Peck & Barnard by virtue of an order which Mr. 
Mooney gave at the time that Mr. Groff says he was 
there, or by virtue of the orders which Mr. Hill himself 
gave under the authority which he says he had from Mr. 
Mooney.

If you find a verdict for the plaintiff you will calcu-
late the interest from the date of the last item, which is 10 
August 2d.

The defendant excepts to the refusal of the court to 
charge as requested. Also to that part of the charge 
stating that according to the evidence there was a sale 
and delivery of the goods by the Sheriff to Peck & Bar-
nard. And an exception is sealed accordingly.

The jury retired and shortly afterwards sent a request ^  
to the court for the bill of items.

The Court: ,  It is impossible for the jury to get along 
without this bill. If it is not already offered in evidence 
I will admit the lien claim in evidence.

To which action of the court in admitting the lien 
claim defendant excepts. Exception allowed defendant 
and sealed accordingly.

Mr. Pancoast, of counsel for defendant, states that the 
lien claim is sent to the jury without counsel for the de-
fendant having seen it.

Th court tĥ en sends for the jury, who return.
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The Court : The counsel may prove the lien claim.

Mr. Pancoast: We object on the ground that there 
are only eleven men on the jury that we agreed to sub-
mit the case to, as it then stood, with all the evidence in, 
and having heard the arguments of counsel.

The Court : (To the eleven jurors.) You can stand 
aside until the other juror comes in.

10 (The defendant excepts to the action of the court in 
dismissing the jury at this time, they having been sent 
to retire and deliberate upon the case, and an exception 
is sealed accordingly.

A  recess was taken.

AFTERNOON SESSION.

At 3 P. M. the jury is called, when Mr. Smith is still 
20 absent, eleven jurors answering to their names.

The Court s  Gentlemen of the jury, I have thought the 
matter over of the case of Peck & Barnard vs. Mooney 
as to having the absent juror brought in. I  conclude to 
let it stand upon the consent of counsel to submit the 
cause to eleven jurors. I  shall let the lien claim go to 
the jury as evidence. It is on record and I am inclined 
to think it is proper to go to the jury. To which action 

30 ^  court in allowing the lien claim to go to the jury~ 
defendant excepts. Exception allowed defendant and 
sealed accordingly.

The defendant requests the court to charge.

1. Request the court to charge, that the bilk of safe 
from the Sheriff of Camden county to Peck & Barnard



admitted in evidence in this case did not operate to trans-
fer the title to the property therein set forth t,o Peck & 
Barnard.

2. Request the court to charge, that by the evidence it 
does not appear that these goods were sold and delivered 
by Peck and Barnard to James Mooney, the defendant-

The court refuses, to so charge.

Exception noted for the defendant.
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N E W  JERSEY SUPREME COURT.

Ja me s  Mo o n e y  

vs.

D a r iu s  M. Pe c k  a n d  St a n t o n  

Ba r n a r d , T r a d in g , &c .

In  E r r o r  t o  

Ca p e  Ma y  Co u n t y  

Cir c u it  Co u r t . 

A s s ig n me n t  

of  E r r o r s .

10

Filed June 26,1884.

Afterwards, to-wit: On the 4hird day. of June, A. D. 
eighteen hundred and eighty-four, in the Supreme Court 
of this State, comes the said James Mooney, plaintiff in 
error, by David J. Pancoast, his attorney, and says that 
in the record and proceedings aforesaid and also in giv-
ing the judgment aforesaid there is manifest error in this, 
to wit :

First. The said judge before whom the said cause was 
tried, at and upon the aforesaid trial of the said issue so 
as aforesaid joined between the said parties, refused to 
admit and receive legal and. competent evidence offered 
on the part of the plaintiff.

Second. That the said judge, at the said trial, unlaw- 30 
fully admitted and received incompetent and irrelevant 
evidence offered on the part of the defendants.

Third. That the said judge, at the trial, unlawfully 
allowed H . Harrison Groff, a witness on the part of the 
plaintiffs below, to testify what had become of the old 
effects iff the mill on the twenty-seventh 'of June, 1883, 
and who bought themi
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Fourth. That the said judge, at the trial, unlawfully 
allowed the introduction in evidence on the part of the 
plaintiffs below, of a bill of sale by Theodore B. Gibbs, 
Sheriff, to the said plaintiffs below.

> ' Fifth. That the said judge, at the trial, unlawfully al-
lowed H. Harrison Groff, a witness on the part of the 
plaintiffs below;, to testify to whom lie directed his letters 
after the seventh or ninth of July.-

Sixth. That the said judge, at the trial, unlawfully 
10 allowed the plaintiffs below to offer in evidence a tele-

gram dated June 18th.
Seventh. That the said judge, at the trial, unlawfully 

refused to charge and instruct the jury according to the 
request of the defendant below ; that the bill of sale from 
Sheriff Gibbs to the plaintiffs below did not operate To  
transfer title to the property therein set forth to the said 
plaintiffs.
. Eighth. Thât the juffge, at the trial, unlawfully al-
lowed a paper purporting to be the lien claim of the 
plaintiffs below, to be given to the jury as evidence with- 

20 out any proof of it, after the case had been; argued and 
submitted to the jury and the jury had Teen sent out to 
deliberate upon it. /  - ,

Ninth. That the judge, at the trial, unlawfully refused 
to charge and instruct the jury “ That by the evidence it 
did not appear that the goods in question were sold and 
delivered by Peck & Barnard to James Mooney, the de-
fendant, according to the request of the deféndant below.

Tenth. That the judgment aforesaid, by the record 
aforesaid,, appears to have been given for the said defend- 

30 ants in error and against the said plaintiff in error, 
whereas by the law of the land the said judgment ought 
to have been given for the said plaintiff in error.

And the said James Mooney, plaintiff in error* prays 
that the judgment aforesaid, for the errors aforesaid and
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for other errors in the record and proceedings aforesaid, 
may he reversed/annulled and for nothing holden and 
that he may be restored to all things which he has lost 
by occasion of said judgment.

D A V ID  J. PANCOAST, ' 
Atty of. Plaintiff in Error.
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JOINDER IN ERROR.

And hereupon afterwards, to w it: on the first Tuesday 
in June, eighteen hundred and eighty-four, &c., the said 
Darius M. Peck and Stanton Barnard, trading as Peck 
.& Barnard, by Charles T. Reed, their attorney, come 
into Court and say that there is no error, either in 
the record and proceedings aforesaid, or in giving the 
judgment aforesaid, and he prays that the Court here 
may proceed to examine as well the record and proceed-
ings aforesaid as the matters aforesaid assigned for error, 
and that the judgment aforesaid, in the manner afore-
said .given, may in all things be affirmed, &c.

CHAS. T. REED,
Att’y*and of Counsel with Defendant.

But because our said Supreme Court now here are not 
yet advised what judgment to give of and upon the 
premises, a day is given to the parties aforesaid, to w it. 20 
until the third Tuesday of February, A. D. eighteen 
hundred and eighty-six, to hear the judgment of the said 
Court thereupon; at which day, before said Court, at 
Trenton, come the parties aforesaid by their attorneys 

aforesaid :
Whereupon all and singular the premises being seen, 

and by the Court now here fully understood, and as well 
the record and proceedings aforesaid, and the judgment 
given in form aforesaid, as the matters aforesaid by tie  
said James Mooney above for error assigned, being dill- 80 
gently examined and inspected, and mature deliberation 
being thereupon had, it appears to our said Court now 
here that there is no error either in the record and pro-
ceedings aforesaid, or in giving the judgment aforesaid, 
and that said writ of error should be dismissed.

Therefore it is considered that the said judgment, in



52

form aforesaid given, be in all things affirmed and stand 
in full force and effect, the said causes and matters abovo 
for errors assigned in anywise notwithstanding.

And it is further considered, that the said Darius M. 
Peck and Stanton Barnard, trading, &c., as aforesaid, do 
recover against the said James Mooney as well the sum 
of one thousand five hundred and twenty-six dollars and 
sixty-six cents for their damages aforesaid, as also forty- 

10 two dollars and forty cents for their double costs and 
charges which they have sustained and expended by 
reason of the delay of execution of the judgment afore-
said, on pretense of prosecuting the said writ of error 
by our said Supreme Court now here adjudged to the 
said Darius M. Peck and Stanton Barnard, trading, &c., 
as aforesaid, and with their assent, according to the form 
of the statute in such case made and provided, which 
said damages, double costs and charges, in the whole 
amount to one thousand five hundred and sixty-nine 
dollars and six cents; and that the said Darius M. Peek 

20 and Stanton Barnard, trading, <fcc., as aforesaid, have- 
execution thereof, &c.

Judgment "signed this thirteenth day of April, A. D . 
eighteen hundred and eighty six.

M. B EASLEY,
Chief Justice.

N E W  JE R SE Y SUPREM E COURT.

F e b r u a r y  T e r m , 1886.
Pe c k  & Ba r n a r d , ''j

|
vs. y

Mo o n e y .
J

In this case the judgment should be affirmed.
The evidence we think was not only sufficient to 

justify, but necessarily led to the verdict.
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The only difficulty was the technical one, relating to 
the admission of the telegram.

It is insisted that the original telegraphic message that 
was signed by defendant was not offered by the copy 
received by Hill, the agent. .But that does not appear 
in the bill.

It is not shown whether it was the original or the copy 
that was offered. So we think the exception was too 
general; it did not specify the power of the exception.

It has been repeatedly decided that such an exception 10 
will not do.
A  true copy.

Be n j . F. L e e ,
Clerk.

N E W  JER SEY COURT OF ERRORS AND  
APPEALS.

Ja me s  Mo o n e y ,

Plaintiff in Error,

20
In  E r r o r .

vs.
8

Da r iu s  M. Pe c k  a n d  St a n t o n  

Ba r n a r d , trading, &g .,

Defendants in Error. _

A s s ig n me n t  o f  

E r r o r s .

And now at this day the plaintiff in error assigns the 
following causes of error : *

First. Because the Supreme Court decided that the 
Circuit Court, at the trial below, properly admitted the 
telegram, which was the subject matter of one of the de-
fendant’s exceptions, upon which he assigned error in 
the said Supreme Court.
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Second. Because the Supreme Court decided that the 
Circuit Court at the trial lawfully allowed a paper, pur-
porting to be a lien claim of the plaintiff below, to be 
given to the jury as evidence, without any proof of it, 
after the case had been argued and submitted to the jury 
and the jury had been sent out to deliberate upon it, 
which was the subject matter of one of the defendant’s 
exceptions in the said Supreme Court, upon which he 
assigned error in that Court.

10
Third. Because the said Supreme Court decided that 

all the exceptions taken by the defendant at the trial 
were bad in law.

Fourth. Because the said Supreme Court decided that 
all of the errors assigned by the plaintiff in error were 
insufficient in law.

Fifth. Because the said Supreme Court decided that 
there was no error at the trial below.

Sixth. Because the said Supreme Court decided that 
20 judgment below was lawful.

Seventh. Because the said Supreme Court affirmed the 
judgment below, when according to the law of the land 
it should have reversed it.

D A V ID  J. PANCOAST, 
Att’y of Plaintiff in Error.


