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1. APPEI,IATE DECISIONS - ROIAI€ AND .'ACCARINO V.

Dennls Ronano and Jobn Jaccarlnot

APPellants t

vs.

lttre l{ayor ard Cormcil of the
Borough of Cliffalde Parkt

APril 10. 1979

CI,IFFSIDE PARK.

ON APPEAL

CONCLUSIONS
AND

ORDER

ResPondent
rror'!

Paul M. Cecerer Esq., Attorney for Appellant '
r.:."L.ti.tr, xraite C Liebow'ltz ' rsqs., uy Joseph A' clark' Jr' ' Esq' '
Attorneys for Respondent.

BY T}IE DIRECTOR:
The Hearer has filed the following report herein:

This is ar appeal frorn the action of the Mayor and Cor:ncil of the Borowh

.f Cfiii"ia" part (Councff) which on July 17.. 1978, denled appellants rapplica-

iion io" a place-to-pIace transfer of ttreir plenary retail consumptlon 
- 
license

(whi.ch had not been rr, ""ti'r" 
use) to p:renlses 452 Palisade Avenue t Cltffsj'de

Park.

Appellants allege 1n thelr Petitlon of Appeal that the actlon of the Cormcil

lras erroneous in tbat ,rna"r tf,e facts tbeleLn, 1t rras unreasonable t arbitrary and

capricious.

In its Answer, the Couneil denies that lts action ltaa elloneous '

The appeal nas heatd 99.ry, pursuant to N'J'A'C' 1)t2-11 '6 ( fo:merly Rule

6 of Slate' iegulatlon No. f-l)fwiift fu1l opportunlty afforded tbe parties to i'n-

troduce evidence and crogs-exami.ne w.itnesses'

The proposed transfer site is presently occupj'ed by a Vetetans of Foreign

wars (v.r.v.) post, whlch is the holder of a club license'

Itre Council produced eeveral- wl-tnesses at the hearin8 g9 @ who arti-
culated ttre reasons upon which it based lts denial of the subiect transfer'

EdwardF'illporlcz,ChlefofPollceoftherespondent-Borough'}'hopos-
sessedabundantknowledgeofthegenelalareaoft}reproposedtransfersitus'
testifled that pali saate L"".r.l 

"'iLoh 'uns 
north and iouth and is a countv roadt

contaj-ns a nix of "to""i 
f,ott!, it'o tptrto"t't brildlngs t an American L€gion Post

and an Arnenian club rn irre rmiarate area 1n questlon. ParkinS 1s. available

on a 114ited basls. 11o p""xi"e is attowea -on. 
either eide of Edgeltater Road'

xhich intersects parr.saa! lv"rri", . short distance north of the proposed sltus.
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lbere le perklng p6r^t01tt€d on elt'ber sldc of Clar{c Telracer rhlcb telmlnates
lnto Pallsade Avenue r ln the l@edl,ate area of t'be proposed sltusr and also
on Park Avenue ffblcb hteraects Pallaade Avenue to tJre Eouth of t'he 8itu8.

On crose-etartrltratloDt tbe ChLef conc€ded tttet parklng 1s avall'able on streets
uhlch nrn parallel rtl,th Paflsad€ Av€tue r llllted honever by drlverays to boees'
In partleular, f{i.tteal padrlng 1s aval-lable on Gorge Roadr xhleh 1s Located one

b1o;k to the eagt of Palieade Avenue.

on continued atlrect examlnatlon, chlef Rl.llpou'ic z testlfled tbat the Araeri-
can Legion bulldlng 1e used to conduct blngo ganis on Sunday nights and, occasion-
a1ly, i dance. A problen tben arlses wlth part<lng, resultlng 1n t;e lasuance of
parklng sumna.

Based upon hls lnveetlgatlon, tloe chlef recomended a denl.al of tl]e transfer
becauae 1t would aer:ve to lncrease ttre eeverLty of the parklng probleo'

on re-cross-exa.Dlnatlon, the cblef claEslfled Pallsade Avenue ag a comercLal
street. llhe trafflc la Eore congested 46ng the day than 8t niShttlne.

Tsabelle Mener, who bas reslded at 4,? Pallsade Avenue, Cllffslde Park for
the paet 25 years, testlfied that parkln8 1n the vlclnlty of her hone and at the
V.F.iI. Club house'(the proposed transfer eltus) 1s lnadequate. Parking oondltlons
have uorsened over a perl.od of years. Parking and trafflc condltlons wol:sen lthen
the &neriean Legion sponsors 8pec1a1 activltles. Parklng condltlons are slightly
better durlng tlle day tban at nlghttine. It rtae helr oplnlon that the addltion
of (another public llquor llcense't would lntenslfv the patking and traffic problerns

on cross-exa.nination Mener e:rplalned that the V.F.W' members and the patrons
of bingo ganes conducted by it park on the gtreets.

Alexander G. Philflan, a resldent of cllffslde Park for g8 years next testi-
fied in behalf of respondent. He has held vatious offlces and eormittee posts
with the locaL lserican Leglon, and he testifled that various aocLal functions
are held at the Postrs headquarters durlDg the coutse of ttre yeart and blngo
garnes are sponsored weekly. Numerous parklng tlckets have been issued to
patrons of these affalls by the local and the county po11ce. Tlre witness
l:cpressed an oplnion that the additlon of the subJect licenee would wolsen the
present inadequate parklng faclUtles.

On cross-exaninatlon' Phlu.len conceded that no one obJected to the reneual
of the ADerlean I€81on Post's llquor license based upon traffic congestion or
lack of parking facllltles. He presumed that the patrons of the varlous func-
tions found p"rtlttg. 0n1y a few indlvlduals stated that they could not attend
a firnction die to lack of parklng. The Post has hefd a plenary retail consunp-
tion license sinee the yeaT 1972. Prlor thereto, lt held a club llcense.

Arrea Babatdanr xtro owns and resides 1n a one fatd ]y dwellina at' 4:9
Pallsade Avenue, Cllffslde P&t{<, testifled for respondent that the resldents
of the ten or eleven hooes south of hls horae have dlfficutty parking near their
homes upon returning frorn work. Ile has observed patrons of lne::ican Legion
bingo games arrlve 1n ceb8. He oplnloned tbat the addltion of a consumption
llcense would add to the trafflc problems.

Dermls Romano r one of the appellants heteinr testifled that the.llcense'
whlch was lnactlve at the tlme 1C ras transferred to hin and his partner sliAbtly
over a year prlor. lttrelr petitlon to the Dlrecto! of the Divlsion of Alcoholic



B€verage CoDtrol to autlrorlze firrt'be! appllcatloa for reneflal of an lnactlve
1i;;;; p,rr"""",t to N.J.s.l. t '.1-12.9t wae approved' . aft€I belDs.denied thelr
appucairin to transfe! i,le rriinee to loderaon Avenue (the other Ea{'r cou'tv
6;;;A;;" i, tn v lnve6tlsated ot'ber prosPectlve tralrefer altea and then

decldsd upon the subject 81te.

RoDanoerplal'nedthattheylntendedtooperatea'tnej.Shborhoodprlbl|.
Haeb,rrgers and steak eanduiche! would be sented' lhey would provig: tables to

"."t 
jd patrons where food and drlnk nould be served. llba bar uould acaomodate

tenstools.onstreetparklnglsavallableonGeorgeRoad,whlchrtu18paralleln-lth
pairsaae Avenue, 

"s 
,.11 aa lhe varlous sLde streets ln 11re irmedlate viclnlty of

tl- proposea atius. Drrlrrg the past year be fo'nd no otSer place wlereln to 1oc-

ate the 11cense.

On crosg-exaslnatlonr the rtrltDess testlfled thatr during the pedod of tine
he was lnvestigatlng the iubJect premlaes, he parked there irqulte a few tlmes".

UponquestionlngnythieHearer'Ronanoocp]-alnedthatt}tefront.roomxould
contaia a bar w'ith 10 etoofs and a standlng capacity of 10 patroas; the rear room

would contaln tables for JO patrons.

The hrslness would nainly be a nighttlBe buslness'

lnthony Callear flho is the ouner of the buLlding invol-Yed bereint end who has

been a neroblr of the V.F.W. for a nrnber of years, testified tn support of appel-
lants that the v.F.w. has a roster of ovef 120 meBbers. The club conducts numel:ous

actl'vltiesvhic}rdrawnanypeopleandltsba!lgopeneve:'yothernlght.when
the Anerican l,eglon and the v.F.w. hold affairs together' the congestlon is r:]1-

bearableand,lnhisoplnion,theparklngsltuatlonr.'ouldbeeasedbytheellrtrina-
tion of a th; V.F.w. club and the transfer of the subject llcense to the proposed

location. cars are parked on Pallsade Avenue ' on George Road and on the side
streets.

Prelinlnarlly' I observe that the transfer of a liquor lieense is not an

inherent o]: autoBatlc rlght. rf denied on reasonabfe gror:nds, such action },"i11

be afflmed. Riehrnon. Iic. v. frenton, Bulletin 1550, Iten 4. On the other hand'

where lt appea@ltrary and unreasonabLe r tbe actlon wifl
be revers.-d. ToEpklns v. seasLde Eelshts, Bullettn 1JpB, Iten 1; E94{9fE@E,
Buuetln 15n, It'em 1,

The instant case Ls coEparable to and govertred by the case of Bivona y' Hock

g!3!.r5N.J.Super.rfg(lpp.Div.1949)'Asthecourtpolntedoutlothatcase:

PAGE 3.
BI'L'I,ETIN 2318

...the lssue iar not whether a discretlonary power has
been inpr.operly exerclsed, but rather whether ln the
exerclse of the power respecting transfers r R.S. ff:
1-26, authority exLsted in t'he local body to refuse
a transfer of a llcense for the reason upon whlch the
refusal was based.rt Cf. South Jersey Retaif Li.quor
Dealers Association v. Burnett, 125 N.J.L. 1O! (Sup.
ct. 1940).

In otder to at:rive at a fair detei.nination hereln' f have exarnlned tbe
reaaons advanced by the Council ln denying the transfer. In essence' those
reasons were the density of traffic on Pallsade Avenue aJtd the limlted park-
1ng facllitles 1n the wlclnlty of the proposed transfer slte.
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Altbough I ftnd that tbe Councllr I atteupt to eEellorate those eonditlons
1s laudable, 1t cannot do so at tbe expense of a'l lndlvldual o! eDtlty uhich
seelG to conduct a legitlEate buslness et a loeatiotl whlcb ls alleady 1n use
W a lalf,firl enten)rl.se and presently contrLbute8 to the trafflc denolty and
parklnA probleus. It eafirot be denled that the V.F.U. (the holder of a club
llcense), ln the conduct of lts various actlvltles, has an lupact upon those
condltlons exp!€ssed. May a Eunlelpallty dictate that a buildtng should l1e
fallow upon lts belng vacated by lts present tenant, 1n order to aneli.orale a
trafflc and parklng problem? I thlnk not, r€gerdless of $hether the prospeetive
enter?rlse 1s a llquor eatabllshnent or eone other lawJ\rL buslness. It 1s un-
questloned that there are businesses, other than that proposed by the appellants,
rthlch would lntenslfy to a g?eater. exlent the problens Bought to be allevlated by
the Counc1l.

l,S evaluatlon of the entlre recor.tal herein, leads to the corc luslon that the
Dartner of resolvlng a traffic problern adopted by the CouncLl xas wrfounded on
the recoftl. I further fi.nd that the action of the Cormcil was unreagonable and
srbltratT.

For the reagons stated, I conclude tlrat the appell-drts have sustained the
burdeD lEposed upon then pmsuant to N.J.A.C. 1Jz2-1'1 .6 ( forrerly RuIe 6 of
State Regul-atton No. 15). ft iB, therefore, reco@ended that the Councll's
aetlon be reversed, and that an or.'der be entered dlrectlng the Councll to g?ant
the appllcatlon for transfer, i.n accotdance lrith the appllcatlon filed therefor,
subject to the condition that occupancy be llnited to si:Ety patrons at any one
tlme.

No written Exceptj.ons to the Hearer r s Report i,,rere f i-ledpursuant to N.J.A.C. 1322-17.6.

Having carefully considered the entire r.eeny.d herpin.
including"ttrJ tranlbript of the testtmoiy] i;;-;;i;i;i""tra tir"
Hearerr q Report, f concur in the findings and recoDmendationsof the Hearer, and adopt them as ny con6lusions herein.- ---

Accordingly, it is, on this 12th day of January, .1929,

ORDffi.ED that the action of the Mayor and Council of theBorough of -cl-lffside Park be and the iarne is hereby 
"e.r"ri"a;and it is further

ORDERED that the Council be and is herebw rlir.enrcri *ngrant the transfer in accord.ance with tir"- "piri".ii""*rii"atherefor, subject !o the imposition of a splLi.af conaiiion-that occupancy be linited to sixty patrons'at any ;;;-ii;;.

JOSEPH H. LER.NER
DIRECTOR
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2. APPELIATE DECISIONS - AIORIDA GROVE BAR A GRILL'
WOODBRIDGE.

Florida Grove Bar & Gri11,
A New Jersey cor?oratlon I

Appellant'
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A NEW JERSEY CORPOFATION V.

ON APPEAL

CONCLUSIONS

AND

ORDER

'ir e

I\hrniciDal Council of the
TownshiP of Woodbridge,

Resnonaent. ]
R. Joseph Ferenczi, Esq., AttorngY-for Appellant'
ioui-e.-cottlieb, fsq. l-6r Robert' Dato, Esq., Attorney for

Respondent.

BY THE DIRECTOR:

ILre Hearer has filed the following report herein:

HEARER.'S REPORT

This is an appeal fron the action of the respolldent 
'l4unicipal Council of th-e Township of Woodbrideet-!99Y1:lrll

which, on April 18, 197-8, denied appellants I application- ror a

o"*son-to-p-erson tianlfei of Pl enaiy Retail Colsurnption -License'x6'.-1izi:*-oi1:oo1, f-r prenises t6t Florida Grove Road, wood-
irriaeE-ioffishii, fr6n i-ana s. Tavern, rnc. to itself'

The Council, i-n its Resolution, bases 1ts detenoin-
ation upon their finding that:

.1 Applicant failed to accuratelY
r-eipond to Question No. 11.

One of the persons interested
1n the application as a natter
of f act ir-as convicted of a crime .

Question No. JJ, Part f of the application asks.whether
or not tire-ippficant,-oi-ary p"r"on nentioir-ed in the application

"i iia"i"E a 'U'enefi-ciif-infei'elt in the license applied- for or the
t"ii"-"'J't5;;--;;;a;;i"a tta"" said license' has ever been convic-
;;a;i-; crime. flt"-Ji"po""ie lioct<tto:-ders'responded:'no"'

Part II asks to state details, (if ttyg"tt) of each con-
vi.ction, giati"g-itt" nane of the person convict-ed , date , nature of
.r:.n., 6oIrt, Eentence,-eic. Tlris second part wds left blank by

z.



PAGE 6 BI'LI,ETIN 23]-8

appellant.

Ttre appel1-ant alleges, in its Petition of Appeal , that
the action of the respondent vras erroneous; that the applicarrt
did accurateS-y respond to Question 71, ed that neither stock-
holder was ever convlcted of a crime involving rooral turpltude.
lhe Cormcil, in its Answer, denies the substantive allegations
contained j-n the Petition of Appeal.

A de novo hearing vras held in this Division, pursuant
to N.J.A.C. Btffi.5, wltfr firll opportunity afforiled'tire parties
to introduce evidence and cross-examine witnesses.

Frorn the documents admitted lnto evidence on behalf of
respondent (no witnesses were presented), it is evident that the
Councilrs decision was predicated upon a February 8, '1978 neno
from the Crininal Investlgation Section of the Woodbridge Police
DeDartnent and the nap sheet attached.

The memo states in pertinent part:

Fingerprint returyrs revealed that
SteDhen G. F\rto had been arrested in Perth
Anbiry on 7/1o/fi for Disorderlv Conduct.
Charle withdrawn. ona@Tffie-iffires-
ted in Manalapan Tovmship for Threat to
take a 1ife, itrtering w,Io Breaking, Trespas-

e. This

!'ingerprinb cards revealed Elizabeth
Sandor F\rto was arrested in Perth Anbov
on 8/31 /35 for carrying a concealed weipon
(revolver). She was reprimanded and given
a suspended sentence. On 12/27/35 she was
arrested for Assault & Battery.

Posted $r00.00 peace bond.

Copies of finaerDrint cards and
rap sheets- attached. -(ni'phasis Added).

A perrrsal of the rap sheets clearly shows that Stephen
F\rto was accused of usLng foul language and threat to take a 1ife,
by a civilian. F\rto in turn, brought similar charges against this
indlvidual. hlhen tempers cooled, both parties withdrew their
respective conplai-nts.

sing and Loud and Abusi-ve
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Elizabeth Sandor !\rto I s rap sheet was not attached' No

certified copy of "oiiiJiioi-or 
otitei proofs were-produced,bv the

;;.;;;i;-";i-"i,ri"ni"d'irrai she had evei been fo'nd guiltv (or

;i;;;a-g,ririy) of .fiv-""itJtitttsoever' much less one involving
moral turpitude as rJl"ir"a by N.J'S'A''17'1-25' in order to
disqualify an aPplicant.

Elizabeth F\rto testified that she did' o:r a prank in
1915, when she was rbl'!+q-"1-unioaaea revolvei fron her home and

"if,iiit"a it to her iirrirrena, never removing it from her purse'
iil-;i;i; iitir e""r,Enged angrjT words and the-other girl reported
it t5 the police.

A few days later, her f-ather was sonmoned to Police
Headquarter"-"oa "ir" 

i""orputri"a rri.. A brief discussion ensued

;;-i[;;-;;"t riot". 
- il;;A;1i; i]rat stre was was not arrested and

fr# #;r"fi"i.'66io""-i"v-riEi"t"ate in perth Aroboy (where they
iiiiii.,il--"-t Juaee in-New" Bnriswick, the Cor'rnty seat'

Since that tine, she has married, is 9. roother ' and selved
as a foster nother on at ieast ten,.-occasions ' She is a past
President of the Hudari; Reforro Church, served as-County Commit-

teewonar' and' ln effi;;i; l;;;1;"d in civic and religious activiti-es'

The deternination roade by the Council is based upon here-
sav, and in-!enerarl-e;;;-;";:;ppi'rt.anv finding that Mrs' F\rto

iI'"';"; indicted, inrch less convicted of anY crine'

I therefore' find that the appellant-has sustSiled the
burden inposed,rpott-ii .-a"" ftf...l.A'C' i-:.2-17'6 of establishing
that the action of the council ras erroieous and should be reversed.

It i-s, therefore, rssqmTended that an order be entered
reversing the acttoi ;i-ih; rruni"ipar council and directing that it
;;;i-;ffi"irani;s "ppii""{io" ior I person-to-person transfer'

Conclusions and Order

No written Exceptions to the Hearerrs Report were

filed pursu""i- io N.J.A.c: I1z2'I7'L4'

Having carefully considered the entire record herein'
including the transciii-tt6r-iii"-iJitirotr.r. the exhibits' and

the Hearer r s Report r'' it"oi*"n" 'i" 
- ifie f inhinEs and recorunendations

Ji"tii"-iE.t;r ;;a- "ao;t-iiiIi- 
t"- 'v 

--onctusi-5ns herein'

Accordingly, it is, on this 9th day of January' 1979'

ORDERED that the action o{ llte Municipal Council
of the fownlftip ot Woodbridge be and the same is hereby re-
i3"""a,-""a-ttt'. councii ue itta 5-s- hereby directed-to -approve
the transfe" itr """oiE"ttce 

,"i[tt the appiication filed therefor'

JOSEPII H. I,RNR
DIRECTOR
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3. DISCIPI,TNARY PROCEEDIIIGS - LEII{DNESS - IIII.DRAL A TrVITC
PRIOR S IMIIAR RECORD - RECOMMENDM RSVOCATION MODIFIED

FOR 365 DAVS TO PM.MIT TRANSFER OF LICET{SE.

In the Matter of DisciPlinary :
Proceedlngs against

BUILESIN 2318

- INDECENT PERPORMANCE -
TO SUSPENS ION OF LICE}€E

Blue Ribbon Inn of
Irvington, Inc.
t/a Blue Ribbon In:r
433 Grove Street
Irvington, N.J.

Holder of Plenary Retail ConsumP-
tion Lic. O7O9-33-OO7-O01, issued
by the Mrnicipal Council of the
Tovm of Irvington.

Citrino, Balsan
......:

and Di Bj-asi, Esgs. r by Donald M. Newmark '

CONCLUSIONS
AND

ORDER

Eso.. Attornevs for Licensee.
Maii'Vaarsi, []"q., Deputy Attorney General, Appearing for Divi-
sion.
BY TIIE DIRECTOR:

The Hearer has filed the followlng report herein:

HEARERIS REPORT

Licensee pleaded t'49i-g1if-!ytr to the following charge:

on July 27 and 28t 1977, you allowedr -perni-tted
and suifered lewdriess and ironoral activity
in and upon your licensed pre4ises r. vLz-' t in tnat
vou alloitear- perroitted and suffered a female
iersot , whiie- perforning on your prenises for
'entertiinment 6f vour custoners and patrons t
!o engage i-n condirct of a 1ewd, -indecent.and ,-
innorSl-nanner and to comnit and engage in actst
gestures and movements of and wlth her hands t
iegs and other parts of her body in.a manner
and form having lewd r intlecent and l-lnmorarJ'y
Juggestive meaiing; i! violation of Rufe 5 of
State Regulation No. 20"

I
hrrsuant to a specific ass 5-gnment to investlS-qtg subject

premilei for alJ.eged-lewd performances' $9 "Cg+! 
K^testi-

iieA o" behalf of-the Divl-sion that' on Jtny 27th !977' accom-
panied bv Aaent C, she entered the subiect premises- at abou'E

6tto-t.M: Bhe de;cribed the interior as having a.oblong
6ii-riirt a go-go stage in the niddle. To the 3-eft was a
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self-seryice cooler and rest
left side there is a kitchen
is l-ocated on the rear right
stools located to the rightt

The owners of the
and Marlene lfest, and

rooms. In tlre rear towards ttre
and a-pool table. A Phone booth
side. - Bottr agents sat at bar
about flve feet fron the stage.

A so-Eo dancer was performing as they entered' Her

"."roirEi"E"*ir^Ii""i"t"iil"a-.i 
6eing "iir the usual go-go

iashionrt.
stock of the corporate licensee , Ivlax^te11

a bar naid were on the Prenises.

At aDDroxinatelv 10:20 P.M. a second golgo dancert Tina
carrera. i-scended to- the stage to perfonn' Her costune con-
ii'"i"i-3r-.'t"o-pi""" open-mEsh t<nit; 1n9 top consists of a

il;.i-tlt;i ilt arbuna th'e breasts; the bottom was a rrGr!

"ii;i""-iitiea,itr, black elastic. The outline of the dancers
;iilil"-;;;e1i":.ur" through the open-roesh and pubic hairs
;;i5-;i"i;i" o"-ti'"-"ia;-;f the G String Bottom due to its
ifrinpiness. she wore-no stockings or panty hose' She danced
i;tili;+t:five rninutes before ending the set'

At approximately 11:1! P.M. -she. resumed her dancing 
'wearinq the sane orrtiii. While dancing, she was obserwed to

;;&-i.s i"-u-u.itiJ of dalliano, :.ocateii in a.speed rack,ad-
ilIurrl'to-trr"-iiuE" and several-inches below its 1eve1, the
t;;';i rili-Jii-"ii"ided a:-most one foot above the stage'- she
Jli"ii"i--u"a uJgi" tit."sting her vaginal area up attg +oyt'
"3"ti"eiv-to""fri"g 

the bottle, and sinulating sexral inter-

She folded a dollar bill' given as -a gratuity, lengthwise
ana inserteA i.t itto her vagiiral area after- pulli{tg the botton
away, exposing the pubic hair. Using nuscu-Lar ac'Elon' sne
tiieir'cau-""4 tfie bili io move up and dovm' rt appeared to
l*"iit-i-ittt itre uitl was held-fast and nanipulated by th9
;!;i;.i iiiJ, -'"igr."eir' 

ib"i;"ly) --overea. bv the costr:ne naterial.
After several- seconds she renoved rt, pra6ed it in her nouth
l:;"-; i;]" seconds. 

-Fi.e- 
i""teO on th6 bitt ana then exchanged

it for a new bill with a nearby patron.

Next, she lowered the bottom of her .cgstuTel, ?fPg"ilg
her vaeini. A nale patron had a flashlight- and- sh:-ned lne
bean uion the vaginal area, which was ,cl-ear-Ly oDserveq oy

;;;p;fi;;#;.'-F#-a"tcer'corotented rtcan vol see it now?r'

A bilJ- was folded lengthwise and again. jnserted +lo .
tire vaginar .""". dh; th$ nJae Sert<in! notions upon the bill'
as if Eimulating rnasturbation of a penis'
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Obtainlng a cigarette, she 1it i!-9ta inserted sane into
the buttock cieavagE as sh6 danced. After dancinq rn tn]1 -nanner for a few sEconas, she removed lt and sat down upon the
;6g;: -srre-inserted tlre'fllter end into her vagina, -after
novfns the costume naterlaL to one side. She renoved t'he

"ii.i:Etiill 
p"ii.a it' and gave it to a patron as a souvenir'

ilB;;#;; iiiit tr,e iaashllght again ained j'ts bean upon the
subject areas.

Drringthissetraolneoneyelled--tttakeitoutt!'Sheanswered'ur canil- Ehe door ii openr'. lgent K glanced at the door and
o6"6tu.a'"ot"otte-crose it, wher6upon the dancer P!l1ed. the

"oitot" aside, exposing h6r left !t-"ugt. She fondled her
breast and made licking notions with her tongue '

At another poj-nt, she obtained a -corob froro I patron' -She
sat alwn, wiiir-tt'e" h:6es up and spread apart, and proceeded
to conb the exPosed Pubic hair.

Thereupon, Agent C departed and telephoned the local
police for assistance.

Dfins the course of the perforrance Marlene West and
tfre urmaiE renained at their -stations serving drinks to- ..
customers. Although they were within close^ -proxigity ol.tne
go-go stage throug[out, ireither took any affirnatj've actiont
whatsoever to res-crrct'the dancerts activities. similarlyt
M;*r;ii West circulaied throughout the licensed premises, and
at tj-mes sat at the bar viewiig the performance, -without. ever
attenpting to admonish the dancer or order her oII lne slage'

A.B.C. Agent C testified in corroboration of Agent Krs
testinony,-sJ[p1y5.ng added detaif put 19!ning o-f significancer
oiirer tfr6i embirai:.zine ttrat the roale with the flashlight used
iC-iirro"irtout'ttre periortatt"el .not occasi-onal1y, as one night
infer from agent Krs prior testinony.

Marlene West testified on behalf of the corporate l.i-
censee. that none of the incidents, which both ABC ag-ents
;it;;;a occurea that evening' did'-in fact, oc-cur' - She nain-
tainEO that Asent K had a bit too much to drink andr trlerelore,
;t-i-;i.;;;"e,ot"" incapable of observing with accuracy.the
eirents of the evening.- She stopped shoie of alleging that
itre--aEent was under Ehe influeni-e of alcohol , however.' 

. 
She

furth6r maintained that the lighting was so subduect thal one
could not see very clearly bey5nd a-few feet, as indicated by
the following colloquY:

O. llhat would you say your range of-vision
would be to- see sbm-ething very clearly?
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A. Verv cLearly? perhaps three feet- " ' some-
;;;Ii ih"i-;'"ura ue sittingup in the front
arel would be at least s:.x reet awayt
possiblY seven.

tlhat about sthere Agents K and C wgqe.
ili"i"ai- How far aiay is that 1n distance?

A. At least six feet, PerhaPs seven.

Later, on cross-examination, she- qualified ttrls testinony
uv stiiin-e'trrit ;r "ei"r iiia-von ggttrrd barelv see her bodv'
I never said that Voi'i-o"fa-"e6 outlines of h-er body'
it'.iii-tir"i-you-coirra not see evely novenent'rt When questioned
iriiirt"",--"ire'siatea that since no 6ne complained abogt.itl-
;;?fi;i;"l iiehtine in the stage-area,.sh-e assumed that it
was sufficient. rr1"i""i{""-iirE-foffoining question was asked,

O. You cantt have it both ways ' Can.you see
the dancer from r'vhere you are si-tting or
cantt You?

A. Unless you are blindr you can see " ' of
coufse you can see ner'

Mrs . West steadfastly denied tr'avi-ng stocked Galliano . -

ror ov"i-a year prior-lo-iit" til"ged ociurrance' nor.did they
i!i-"'sl""ei, a iiquor-irtit "ot""-in.a-bottle 

very similar
j-;-;ir; 

"ttd 
irr"pe fo the Galliano bottle'

Mrs. West reLated an incident l"hich occurred after the
aeents- f ett, - tfterein- itre dancer exhibited the panty hose
!fi""rt"a-t"* tiiirJ periorming, and questioned whether she

;il;"ia h;;;--surrena6red-them'61ong wittr the knit outfit'
when requested bY the agents.

Georse D. Latiner testified on behalf of the licensee'
tir.t tE"iii"a' "E."uv-."a 

- 
often frequented the establishment.

i;iit;; ii'a senior"n"ei"te" with a--polution control device
ilu""i""t"""". He fs aFticufat", andl in general, presents _a

positive irnage. ltii ilstinony, in eisencE, was ihat he dic
;;i-;;;-;t-Ei-trte .ri"e6d i"tions descritea uv the agents on

the date in questioil--FJ*a"""r.-oeer in moderation and directed
fi; ;ii;"tioti to tt e-perforuance, although adnitting to con-
;;;"ifi-;ilh -renow-pIi;;;;--oin"r than-one visit to the menis

;;;;: fi" renained at'his bar stool , located near the stage'
iiXii'tii" iil;-;i hi; -""":-'":-.- ie fienied that anv patron had-.-ii"Jiiiiehi in the prenises on that evening'

Maxwell. lfest I s testimony was lar-gely. corroboratiy:^:l
i:is wiie lairlene's prior testinony' He did relate a story
ir"iti"iiiiiE- i" 

-" 
"tit.nent that at one tine so -manv-H.t1:"";;Ali;hiiEtrts ttratu ... (at) one time we were readv 'Eo
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take off all the electric5-ty in the bar and iust use flash-
lights as our source of electricityrr.

Tina Carrero ttre Eo-Eo dancer. next testifled on behalf
of tl1e licesnee, and llke;ise deni6d all a]-legations -madeby ttre agents. 'She related that, as a consequence of nj-nor 

-sirrgery, -she was scarred on ttre left breastr the one alleged
by Ehe-igents she exposed. She stated ttrat-she-wore Panty-
h6se on the evenlng in questi.on, which was flesh-toned and
searnless. She was-able -to hlde'the elastic waist-band by tuck-
ing lt under several layers of hose.

II

and its alleged ction. The Division need establish its
case only a fair preponderance of the believable evidence.

l_ 1,
pp.

lfe are dealing here with a purely discipJ-inary 4atterts alleped iniraction. The Division need establish i

Div. 1950). In other wo , nust based upon
lities arising fron

In appraising the factual picture presented hereinr- the
credibility of witnesses must be weighed. Testi-rnony to be
believed nirs t not only proceed fron the mouth of a credibfe
witness, but rous t be credible in itself. It nust be such as
tlie conmon experience and observation of nanl<ind can approve
as probable iir tfre circunstances. Spagrruolo v. Bor::ret, 16
N.J: 546 (tgZt+); Gallo v. Gallo, 66 N.J. super 1 (App. Div.
1961).

Using the said principle as a gu.ide, I have carefully
evaluated-ttre testin-ony pr-oduced both on' behalf of the Divi-
si-on and the licensee. I have had the opporturnity to obserwe
their demeanor as they testified. I am persuaded that the ,
testimony of the ABC agents was forthright, concise, credible
and fu11y supportlve of the charge.

There was no showing of any improper motivation on their
part, nor any bj-as against the licensee. Ihey w-ere assigned
to pursue an- investigation, and it was natural that their ob-
servations should be directed at the fi'rll activities during
ttreir visit. Consequently, their testimony was of a positive
nature, specific and credible.

On the other hand, I find the testimony of the witnesses
for the licensee to be negatJ.ve, vague, imprecise, and, j-ndeed,
incredible .
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In 11Eht of I€tlmert s testinony ttrat he does not recall

"two"6' "iifie-"-flaJhr:-gttt 
that evening, whlch directlv

contradicts tfre recoiiEliiio"" of both-igents. and the-lfestst
r have Erave doubt .!-il-ii6-"""a!u.11t! of his recollections
;"'ih; 8;;;iG-;i luaY 27 into rulY 2a, Le77'

The dancer's credibility is diminlshed by the following
colloquy on cross- exanination '

nQ. You testified that this -ls ttre onay -- bar you G"e "tt"r 
worked in, in New Jersey'

Is that correct?

A. Yes.

Q. Do you lcnow of a place called tJle (name

del6ted)?

A. fhe (nane deleted)?

Q. Yes.

A. Yes, I know of that lor:nge '
Q. Is it possible that you have worked there?

A. One tine. rr

There followed a rather unconvincing attempt to- explain
that she misundersto"O-ifr"-q""Jtion as oiiginally asked.

Maxwell Westrs testi-nony had little ring of credibility'
,ro" *"i"ii-Et:""t" "a &-ih;- iit";eaitre- story f,e related 

- 
about

Iil i[""Errt--of-"wit"fri"J-o"Ei;-to ilashlighi power for illutn-
ination at the taverrl.

Marlene west's attempts to iqpug4 Agent Kts-sobriety'
u" ,"fi-"i--ineir aUiiiiy [o-"i"""ly iiew-the performance frorn

their seats, "pp".""d 
c6ntrived and unbelievable '

After a careful consideration of- the entire record herein'
r rind-irrat the charge-has been established by a fair pre--
io"a"""""" of tJee "i'Eai-ti" 

et'ia"nce,- indeed' Pv syusqila=1
5;;;;;;;:- i, ut""uro"E,-"""ott""0 tirl1 ar' 6rder be entered
ii"aiii!-iit" iicensee guirtv of the said charge'

III

With respect to the inposition of oenaltv herein' and in
recosnition of the iicensee"s prior adjirdicat6d {t99ld' T 'n'.Iiiiii",Jo-{rr;t ii;; 1i;;;;;" hai embarked upolr a.deliberate. course

6f-i"Tio" of disregaraing aff rules and resulations governang

the conduct on ricei"J6'-i"uti""J, in an efiort to pack itrs
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of the nlninum prj.ce regulations,

establ-ishment daily, using lewd shows as the lnducenent.

The testlnony and violation in thi-s natter is strikingly
aLmilar to that brought out previously, at a consolidated
heari.ng wherein licensee was for.rnd guilty of two sets of
charges contalning in part charges of allowing lewd perfor-
tnances upon its premises. A suspension of L45 days was
lnposed therein. Re Blue FLLbbon Inn of IrvinEton. Inc.,
suiletin 2226, rteffi

recornmend the innediate revocation of
t. see Taverrr v

supra,
enary Retail Consumptlon li-a

ons

CONCLUSTONS AND ORDER

No written Exceptions to the Hearer's Report were filed
pursuant to N.J.A.C. 13:2-19.6. In lieu thereof, written
notification was received of the appoj-ntnent of a trustee in
Bankruptcy for the appellant corporation and the subsequent
sale of the license to third parties, Frederick and Pauline
Wentzler, the prior owners of the l1cense.

Request was nade by the purchasers of the license to
reconsider the recornmended penalty of revocati-on of license
set forth in the Hearerrs Report. I am satlsfied that no
direct economic benefit will be derived by the appellant from
the sale of the license. In addition, the Municipal Council
has no objection to the proposed transfer of license to the
Wentzlers, in lieu of revocation. Lastly, the Wentzlers have
previously indicated an ability to appropri ately conduct a
li.quor licensed premises.

I have deternined to nodifv the proposed revocation to
a suspensi-on of license tor j65- days.- I- do so for the afore-
said reasons and because the trrrstee has entered a non vult
plea to all pending charges against this licensee. 

- -

cense for
was upheld

Thus the
total penalty
disciplinary

repeated viola
upon appeal.

suspensi-on of 365 days sha11 constitute the
to be imposed for the foJ-lowing outstanding

proceedings in this Division:

(A) s-i1,623
x_47,519_J

- ]-ewd stlow on March 18, 1978
and awaiting Hearerr s Report
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consolidated Proceedlngs
and finding of guilt to
charEes of lewd shows.
Conclusi-ons and Order
dated Septembet 27, 1977
suspended license for
145- days. APPellate
Division vacated stay on
Mav 8. 1978 and suspension
hai b6en served. Appellate
Division affirrned Directorr s
action on October 25, 1978-
(App. Div. Docket No. A-416-
77)

the subject disciPlinary
proceedi.ng wherein the
ilearer has reco-.ended a
finding of guilt to lewd
show charges and revocation
of license

lewd show on December 6, 1977
and awaiting Hearer's Report

Having carefully considered the.entire record hetein'
incruaing Eh" t""n""iipts of the testilonv. the exhibits and
tfre iearErt s Report, i-"o"""" in the findings and recommendation
of the Hearer' except as to penalty to be imposed' and adopr
then as mv concfusiot" fr"".ih. As'previously stated, I sha1l
;;;*";.;; #;;-i;;;;;"1-u"i will sirspend saire ror ,65 davs'

Accordingly, i-t is' on this 1lth day of January, 1plp

oRDmEDthatthelicenseebeandthesaneishereby.for:nd
n:iltv to the subiect -ha"ge" herein, and the other disciplinary
Eir""r6" herei-naboie set foith; and it is further

0RDER'EDthatPlenaryRetailconsumptionLicenseNo.oTog-11-
OO7-OO1 ti;ued by ttre t"tr.riicipal Council- of the Town of lrvington
io Sfue Ribbon Iirn of lrvington, Inc', tfa Blue Ribbon.Inn for
ii"ri"""--zrii-Crov" SlreLt, irvington,'be and the same is hereby
Eir"i""iEa'i6t-ii"-u"rance'of its-terir, to wi t, midnight' .Saturdav'
;;; ro, 1979, conmencing nunc Pro g 2:o0 a'm',.Thursday,
b""ir-t,ii 7-, 1978 and for-anl-?efiew-affi the subiect license. which
;;;"#-c";"ite5'ior it. tgzg"-eo license term; and it is further

ORDERED that upon VerifieC Petition filed with the Director

(B) s-fo,873
x-47,519-E

AND

s-11 ,O4'
x-47,519-E

(c') s-11 ,146
x-47,519-H

(o) s-11 ,528
x-47,519-r
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JOSEPH H. LER.MR
DIRECTOR

4. STATE I,ICENSES - NEW APPLICATION FILED.

South Jersey Distributore Inc.
Canale Drive and llelilah Road
EgA 8albor TomrshiP, New JerseY

Application filed Aprll la' 1)l) for
place-to-p1ace transfer of Llnited
I'lholesale Licenee 3:lt@-29-129-O01,
fron l+30 North Pennsylvania Avenue,
Atl-antic City, New JerseY.
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of thls D1v1sion, the proposed transferees of the subiect
license, Frederick and Pauline l{entzler, may apply for the
lifting of the suspension upon proof that they have received
approprlate annicipal approval transferring the llcense to then,
and further, that the existing licensee or its stockholders have
no interest directly or indirectly in the subject f.icense; but
ln no event shal1 the license suspension be lifted prior to
2:OO a.m., Friday, Decenber 7, 1979.

li
.+;-:r_,. :

Jos eph H. Lerner
ni *6^+^r


