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Oversight of the Remediation of Contaminated Sites, expires on April 
21, 2003. See: 34 N.J.R. 3703(a). 

Chapter Historical Note 

Chapter 26C, Department Oversight of the Remediation of Contami­
nated Sites, was adopted as R.1993 d.186, effective May 17, 1993. See: 
24 N.J.R. 1281(b), 25 N.J.R. 2002(a). Petition for Rulemaking: Notice 
of Receipt of and Action on a Petition for Rulemaking. See: 28 
N.J.R. 5499(a), 29 N.J.R. 704(a). 

Pursuant to Executive Order No. 66(1978), Chapter 26C was rea­
dopted as R.1997 d.499, effective October 23, 1997. See: Source and 
Effective Date. As part of R.1997 d.499, Subchapter 2, Procedures for 
the Identification of the Appropriate Oversight Document, was re­
named Oversight Documents; Subchapter 3, Memorandum of Agree­
ment, was repealed and a new Subchapter 3, Administrative Process for 
Voluntary Cleanups was adopted; Subchapter 4, Spill Compensation 
and Control Act Directive; Subchapter 5, Administrative Consent 
Orders; Subchapter 6, Hazardous Discharge Site Remediation Fund; 
Subchapter 7, Remediation Funding Source; Subchapter 8, Site Access; 
Subchapter 9, Oversight Costs; and Subchapter 10, Civil Administrative 
Penalties and Requests for Adjudicatory Hearings, were adopted as 
new rules; Appendix A, Standard Memorandum of Agreement; Ap­
pendix E, Standard Letter of Credit; Appendix F, Standard Standby 
Trust Agreement; Appendix G, Standard Fully Funded Trust Agree­
ment; Appendix H, Standard Surety Bond; and Appendix I, Oversight 
Cost Formula, were repealed; Appendix C, Standard Responsible Party 
Oversight Document, was recodified as Appendix A, Standard Adminis­
trative Consent Order; and Appendix D, Standard Publicly Conducted 
Administrative Consent Order was recodified as Appendix B, effective 
November 17, 1997. See, also, section annotations. 
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SUBCHAPTER 1. GENERAL INFORMATION 

7:26C-1.1 Scope 

This chapter identifies the administrative procedures for a 
person to participate in the remediation of a contaminated 
site or of a potentially contaminated site under Department 
oversight, and presents the procedures to determine the 
applicable oversight document. 

Amended by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Rewrote (a), and eliminated the paragraph delineation; and deleted 
existing (b) through (d). 

Case Notes 

Provision of environmental cleanup agreement requiring purchaser to 
provide subsequent purchaser or lessee with copy of any declaration of 
environmental restrictions imposed or required for site was ambiguous 
under New Jersey law as to whether it obligated purchaser to execute 
declaration that would be required only if vendor remediated property 
to less stringent standard, or merely imposed duty for purchaser to 
provide copies of any previously executed declaration. Sumitomo 
Machinery Corp. of America, Inc. v. AlliedSignal, Inc., C.A.3 
(N.J.)1996, 81 F.3d 328. 

ENVIRONMENTAL PROTECTION 

7:26C-1.2 Certifications 

(a) Any person submitting workplans and reports to the 
Department pursuant to N.J.A.C. 7:26E shall include the ~· 
signatures and certification below. · · 

1. "I certify under penalty of law that I have personal­
ly examined and am familiar with the information submit­
ted herein and all attached documents, and that based on 
my inquiry of those individuals immediately responsible 
for obtaining the information, to the best of my knowl­
edge, I believe that the submitted information is true, 
accurate and complete. I am aware that there are signifi­
cant civil penalties for knowingly submitting false, inaccu­
rate or incomplete information and that I am committing 
a crime of the fourth degree if I make a written false 
statement which I do not believe to be true. I am also 
aware that if I knowingly direct or authorize the violation 
of any statute, I am personally liable for the penalties." 

2. The certification in (a)1 above shall be signed as 
follows: 

i. For a corporation, by a principal executive officer 
of at least the level of vice president; 

ii. For a partnership or sole proprietorship, by a 
general partner or the proprietor, respectively; or 

iii. For a municipality, State, Federal or other pub­
lic agency, by either a principal executive officer or 
ranking elected official. 

(b) The certification listed in (a)1 above shall be signed 
by a person described in (a )2 above or by a duly authorized 
representative of that person. A person is a duly authorized 
representative only if: 

1. The authorization is made in writing by a person 
described in (a)2 above; 

2. The authorization specifies either an individual or a 
position having a responsibility for the overall operation 
of the site or activity, such as the position of plant 
manager, or a superintendent or person of equivalent 
responsibility (a duly authorized representative may thus 
be either a named individual or any individual occupying 
a named position); 

3. The written authorization is submitted to the De­
partment; and 

4. If the authorization is no longer accurate because a 
different individual or position has responsibility for the 
overall operation of the facility, a new authorization 
satisfying the requirements of this subsection shall be 
submitted to the Department prior to or together with 
any reports, information, or applications to be signed by 
an authorized representative. 

(c) The following certification shall be submitted along 
with the remediation funding source, pursuant to N.J.A.C. 
7:26C-7: 

Supp. 11-4-02 26C-2 



OVERSIGHT OF REMEDIATION 

1. "I certify under penalty of law that I am fully aware 
of the requirements of N.J.S.A. 58:10B-3 et seq., as they 
pertain to remediation funding sources. Specifically, I am 
aware of my responsibilities in the establishment and 
maintenance of a remediation funding source. Addition­
ally, I acknowledge that this remediation funding source 
shall be maintained until such time as I have submitted an 
alternative remediation funding source to the Department 
and it has been approved by the Department in writing or 
I have been notified by the Department in writing that I 
am no longer required to maintain a remediation funding 
source. I am aware that there are significant civil penal­
ties for knowingly submitting false, inaccurate or incom­
plete information and that I am committing a crime of the 
fourth degree if I make a written false statement which I 
do not believe to be true. I am also aware that if I 
knowingly direct or authorize the violation of any statute, 
I am personally liable for the penalties." 

2. The certification in (c)1 above shall be signed as 
specified in (a)2 above or by a duly authorized represen­
tative as specified in (b) above. 

(d) Any person that elects to conduct remediation at a 
site which has not been scheduled for publicly funded 
remediation shall submit the following certification along 
with the memorandum of agreement application, required 
pursuant to N.J.A.C. 7:26C-3.2: 

1. "I certify that I am fully aware of the requirements 
of N.J.A.C 7:26C-3, specifically as it pertains to the 
memorandum of agreement by rule. Further, I agree to 
pay the Department's oversight costs for the Depart­
ment's review of any submissions pursuant to the memo­
randum of agreement until such time as I notify the 
Department that it is no longer feasible or desirable for 
me to continue with the memorandum of agreement." 

2. The certification in (d)1 above shall be signed as 
specified in (a)2 above or by a duly authorized represen­
tative as specified in (b) above. 

(e) All signatures required by this section shall be nota­
rized. 

Amended by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Rewrote (a); deleted existing (b) and (c); recodified existing (c) 1 
and ( c )2 as (a) 1 and (a )2; deleted existing ( c )2iv; recodified existing 
(d) as (b); and inserted new (c) and (d). 

7:26C-1.3 Definitions 

The following words and terms, when used in this chapter, 
shall have the following meanings unless context clearly 
indicates otherwise: 

"Administrative consent order" means an administrative 
order issued by the Department which is executed by one or 
more persons; and may be in the form of a memorandum 
of understanding for public entities at the Department's 
discretion. 

7:26C-1.3 

"Applicant" means a corporation, partnership, individual, 
society, association, consortium, joint venture, commercial 
entity, county, municipality, or public school district that has 
applied to the Department for financial assistance. 

"Area of concern" means any location defined as such 
pursuant to the Technical Requirements for Site Remedia­
tion, N.J.A.C. 7:26E. 

"Authority" means the New Jersey Economic Develop­
ment Authority. 

"CERCLA" means the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, as 
amended by Superfund Amendments and Reauthorization 
Act of 1986 (42 U.S.C. 9601 et seq.). 

"Commissioner" means the Commissioner of the Depart­
ment of Environmental Protection or his or her authorized 
representative. 

"Conditional hardship grant" means a grant to an eligible 
owner or operator as provided in N.J.S.A. 58:10A-37.5. 

"Contaminated site" means all portions of environmental 
media at a site and any location where contamination is 
emanating, or which has emanated therefrom, that contain 
one or more contaminants at a concentration which fails to 
satisfy any applicable remediation standard. 

"Contamination" or "contaminant" means any discharged 
hazardous substance as defined in N.J.S.A. 58:10-23.1lb, 
hazardous waste as defined in N.J.S.A. 13:1E-38, or pollu­
tant as defined in N.J.S.A 58:10A-3. For the purposes of a 
remediation conducted pursuant to the Industrial Site Re­
covery Act, N.J.S.A. 13:1K-6 et seq., "contamination" or 
"contaminant" means only any discharged hazardous sub­
stance or hazardous waste. 

"Covenant not to sue" means a document which shall be 
identical in wording to Appendix C, incorporated herein by 
reference. 

"Deed notice" means a document defined as such pursu­
ant to the Technical Requirements for Site Remediation, 
N.J.A.C. 7:26E, which shall be identical in wording to 
N.J.A.C. 7:26E, Appendix E. 

"Department" means the New Jersey Department of 
Environmental Protection. 

"Directive" means a document issued by the Department 
pursuant to N.J.S.A. 58:10-23.11 et seq. and 13:1D-1 et seq. 
to, among other things, notify the recipient thereof that the 
Department has determined that it is necessary to cleanup 
and remove or arrange for the cleanup and removal of a 
discharge and that the Department believes the recipient is 
a person who may be subject to liability for the discharge. 
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"Discharge" means an intentional or unintentional action 
or omission defined as such pursuant to the Technical 
Requirements for Site Remediation, N.J.A.C. 7:26E. 

"Engineering controls" means any physical mechanism 
defined as such pursuant to the Technical Requirements for 
Site Remediation, N.J:A.C. 7:26E. 

"Environmental medium" means any such medium de­
fined as such pursuant to the Technical Requirements for 
Site Remediation, N.J.A.C. 7:26E. 

"EPA" means the United States Environmental Protec­
tion Agency. 

"Financial assistance" means loans or loan guarantees as 
may be established by the New Jersey Economic Develop­
ment Authority. 

"Fund" means the Petroleum Underground Storage Tank 
Systems Remediation, Upgrade and Closure Fund. 

"Hazardous substance" means any substance defined as 
such pursuant to the Discharges of Petroleum and Other 
Hazardous Substances Regulations, N.J.A.C. 7:1E. 

"Hazardous waste" means any solid waste as defined in 
the Solid Waste Regulations, N.J.A.C. 7:26-1.4, that is 
further defined as a hazardous waste pursuant to the Haz­
ardous Waste Regulations, N.J.A.C. 7:26-8. 

"Immediate environmental concern" means a condition 
defined as such pursuant to the Technical Requirements for 
Site Remediation, N.J.A.C. 7:26E. 

"Industrial establishment" means any place defined as 
such pursuant to the Industrial Site Recovery Act, N.J.S.A. 
13:1K-6 et seq. 

"Innovative remedial action technology" means a remedi­
al action defined as such pursuant to the Technical Require­
ments for Site Remediation, N.J.A.C. 7:26E. 

"Institutional controls" means a mechanism defined as 
such pursuant to the Technical Requirements for Site 
Remediation, N.J.A.C. 7:26E. 

"ISRA" means the Industrial Site Recovery Act, N.J.S.A. 
13:1K-6 et seq. 

"Limited restricted use remedial action" means a remedi­
al action defined as such pursuant to the Technical Require­
ments for Site Remediation, N.J.A.C. 7:26E. 

"Memorandum of agreement" means a written agreement 
between the Department and one or more persons to 
conduct remediation at a site which the Department has not 
scheduled for publicly funded remediation. 
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"Memorandum of understanding" means an oversight 
document executed by the Department and a public entity, 
similar to the form of an administrative consent order, but 
without the requirement for the establishment of a remedia­
tion funding source. 

"Multiple responsible parties" means five or more unre­
lated responsible parties, as determined by the Department, 
involved at a contaminated site. 

"Natural resources" means all media defined as such 
pursuant to the Technical Requirements for Site Remedia­
tion, N.J.A.C. 7:26E. 

"No further action letter" means a written determination 
by the Department that based upon an evaluation of the 
historical use of the site, or of an area of concern or areas 
of concern at that site, as applicable, and any other investi­
gation or action the Department deems necessary, there are 
no discharged contaminants present at the site, at the area 
of concern or areas of concern, at any other site to which a 
discharge originating at the site has migrated, or that any 
discharged contaminants present at the site or that have 
migrated from the site have been remediated in accordance 
with applicable remediation regulations. 

"Operator" means any person defined as such pursuant to 
the Industrial Site Recovery Act, N.J.S.A. 13:1K-6 et seq. 
and the Underground Storage of Hazardous Substances Act, 
N.J.S.A. 58:10A--21 et seq. 

"Oversight document" means any document or control 
document the Department issues or executes pursuant to 
this chapter to define the role of a person participating in 
the remediation of a contaminated site or area of concern, 
and may include, without limitation, an administrative order, 
administrative consent order, memorandum of understand­
ing, memorandum of agreement, or remediation agreement. 

"Owner" means any person who owns the real property of 
a site or who owns the site. A holder of a mortgage or 
other security interest in the site shall not be deemed to be 
an owner of the site unless or until it loses its exemption 
under N.J.S.A. 58:10-23.11g4 et seq. 

"Person" means any individual or entity, including with­
out limitation, a public or private corporation, company, 
estate, association, society, firm, partnership, joint stock 
company, foreign individual or entity, interstate agency or 
authority, the United States and any of its political subdivi­
sions, the State of New Jersey, or any of the political 
subdivisions of or found within the State of New Jersey, or 
any of the other meanings which apply to the common 
understanding of the term. 

"Petroleum" means petroleum defined pursuant to 
N.J.A.C. 7:14B-1.6. 
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"Pollutant" means any substance defined as such pursuant 
to the Water Pollution Control Act, N.J.S.A. 58:10A-1 et 
seq. 

"Preliminary assessment" means the first phase in the 
process of identifying areas of concern defined as such 
pursuant to the Technical Requirements for Site Remedia­
tion, N.J.A.C. 7:26E. 

"Public entity" means any county, municipality, or public 
· school district, but shall not include any authority created by 

those entities. 

"RCRA" means the Resource Conservation and Recov­
ery Act, as amended (42 U.S.C. 6901 et seq.). 

"Regulated tank systems" means a petroleum under­
ground storage tank systems that is required to be upgraded 
pursuant to N.J.A.C. 7:14B or 42 U.S.C. § 6991. 

"Remedial action" means those actions defined as such 
pursuant to the Technical Requirements for Site Remedia­
tion, N.J.A.C. 7:26E, taken at a contaminated site. 

"Remedial action workplan" or "RAW" means a plan for 
the remedial action to be undertaken at a contaminated site 
defined as such pursuant to the Technical Requirements for 
Site Remediation, N.J.A.C. 7:26E-6. 

"Remedial investigation" means actions defined as such 
pursuant to the Technical Requirements for Site Remedia­
tion, N.J.A.C. 7:26E. 

"Remediation" or "remediate" means all necessary ac­
tions defined as such pursuant to the Technical Require­
ments for Site Remediation, N.J.A.C. 7:26E. 

"Remediation agreement" means an agreement defined 
as such pursuant to the Industrial Site Recovery Act Regu­
lations, N.J.A.C. 7:26B. 

"Responsible party" means a person who is in any way 
responsible for a contaminated site, or for the contaminants 
at a site including, for the purposes of this chapter, each 
owner or operator, and any other person obligated by law to 
clean up and remove contaminants at a site. 

"Restricted use remedial action" means a remedial action 
defined as such pursuant to the Technical Requirements for 
Site Remediation, N.J.A.C. 7:26E. 

"Restricted use standard" means a numeric remediation 
standard defined as such pursuant to the Technical Require­
ments for Site Remediation, N.J.A.C. 7:26E. 

"Site investigation" means those actions defined as such 
pursuant to the Technical Requirements for Site Remedia­

,~ tion, N.J.A.C. 7:26E. 

7:26C-1.4 

"Spill Act" means the Spill Compensation and Control 
Act, N.J.S.A. 58:10-23.11 et seq. 

"Underground storage tank" means any one or combina­
tion of tanks, including appurtenant pipes, lines, fixtures and 
other related equipment, used to contain an accumulation of 
petroleum product, the volume of which including the vol­
ume of appurtenant pipes, lines, fixtures and other related 
equipment, is 10 percent or more beneath the surface of the 
ground. 

"Underground storage tank system" means a petroleum 
underground storage tank and its associated ancillary equip­
ment and containment system, if any. 

"Unrestricted use remedial action" means a remedial 
action defined as such pursuant to the Technical Require­
ments for Site Remediation, N.J.A.C. 7:26E. 

"Unrestricted use standard'' means a numeric remedia­
tion standard defined as such pursuant to the Technical 
Requirements for Site Remediation, N.J.A.C. 7:26E. 

Amended by R.1997 d.499, efiective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Amended "Administrative consent order", "Commissioner", "Con­
taminated site", "Department", "Directive", "Discharge", "Environ­
mental medium", "Immediate environmental concern", "Memorandum 
of agreement", "Memorandum of understanding", "Natural resources", 
"Oversight document", "Owner", "Preliminary assessment", "Remedial 
action", "Remedial investigation", "Remediation", and "Site investiga­
tion"; added "Area of concern", "Contamination", "Declaration of 
environmental restrictions", "Engineering controls", "Financial assis­
tance", "Industrial establishment", "Institutional controls", "ISRA", 
"No further action letter", "Operator", "Remedial action workplan", 
"Remediation agreement", "Restricted use standard", and "Unrestrict­
ed use standard"; and deleted "Contaminant", "Decision document", 
"ECRA", "Hazardous constituent", "Operable unit", "Operation, 
maintenance and monitoring", "Priority site", "Record of decision", 
"Remedial alternative analysis", "Remedial design", and "Solicitation 
document". · 
Amended by R.1998 d.155, effective April 6, 1998. 
See: 29 N.J.R. 5154(a), 30 N.J.R. 1321(a). 

Inserted "Applicant", "Authority", "Conditional hardship grant", 
"Fund", "Petroleum", "Public entity", "Regulated tank systems", "Un­
derground storage tank", and "Underground storage tank system". 
Amended by RJ999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Inserted "Covenant not to sue", "Innovative remedial action technol­
ogy", "Limited restricted use remedial action", "Restricted use remedi­
al action" and "Unrestricted use remedial action"; rewrote "Declara­
tion of environmental restrictions" as "Deed notice"; and rewrote 
"Institutional controls". 

Case Notes 
Commercial general liability insurer's engineering costs for remedial 

investigation were "defense expenses," rather than liability coverage for 
damages. General Ace. Ins. Co. of America v. State, Dept. of Environ­
mental Protection, 278 N.J.Super. 412, 651 A.2d 472 (A.D.1995), 
certification granted 140 N.J. 328, 658 A.2d 728, reversed 143 N.J. 462, 
672 A.2d 1154. 

7:26C-1.4 Dispute resolution 
(a) Any person conducting remediation with Department 

oversight may initiate the Department's dispute resolution 
process or the expedited dispute resolution process set forth 
in this section to resolve any issues which arise that were not 
resolved at the case manager level. 
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(b) Any person shall submit a written request, to the 
section chief of the case manager overseeing the remedia­
tion of the site to initiate the dispute resolution process, 
which shall include: 

1. The site name, address, and contaminated site list 
number; 

2. The name of the case manager overseeing the 
remediation of the site; 

3. The name, address, and telephone number, of the 
person making the request; 

4. A summary of the issue not resolved including a 
brief discussion of why the Department's decision is not 
appropriate; 

5. A recommendation for resolution of the issue not 
resolved;. 

6. A description of previous efforts to resolve the issue; 
and 

7. A request for a meeting with the Department, if 
appropriate or desired. 

. (c) The section chief shall contact the person by tele­
phone to provide a response and shall provide a written 
response within seven calendar days from receipt of the 
written request in (b) above. The written response shall 
include the name, address, and telephone number of the 
bureau chief. 

(d) If the issue is not resolved at the section chief level, 
the person shall submit a written request for resolution of 
the issue to the bureau chief identified in the written 
response in (c) above. The written request shall include all 
the information in (b) above. 

(e) The bureau chief shall contact the person by tele­
phone to provide a response and shall provide a written 
response within seven calendar days from receipt. of the 
written request. in (d) above. The written response shall 
include the name, address, and telephone number of the 
assistant director. 

(f) If the issue is not resolved at the bureau chief level, 
the person shall submit a written request for resolution to 
the assistant director identified in the written response in 
(e) above. The written request shall include all the infor­
mation in (b) above. 

(g) The assistant director shall contact the person by 
telephone to provide a response and shall provide a written 
response within seven calendar days from receipt of the 
written request in (f) above. The written response shall 
include the name, address, and telephone number of the 
director. 

(h) If the issue is not resolved at the assistant director 
level, the person may continue the process in (b) through 
(g) above with the Director, Assistant Commissioner, and 
Commissioner. 

ENVIRONMENTAL PROTECTION 

(i) Any person may initiate the expedited dispute resolu­
tion process, instead of the process set forth in (b) through 
(h) above, by making a written request to the Commissioner 
or his or her designee for an expedited review of the issues. ~ ·· 
The Commissioner or his or her designee shall issue a 
decision regarding the disputed issues within 21 calendar 
days from receipt of the request. 

(j) If resolution of the disputed issues is not achieved 
through the process set forth in (b) through (i) above, the 
person may initiate the Department's alternate dispute reso­
lution process by submitting a written request to the Com­
missioner. 

(k) If resolution cannot be achieved through the alternate 
dispute resolution process and the Department determines 
the matter to be a contested case, the Department may 
transfer the matter to the Office of Administrative Law for 
scheduling of an adjudicatory hearing. An adjudicatory · 
hearing shall be conducted pursuant to the Administrative 
Procedure Act, N.J.SA. 52:14B-1 et seq., and the Uniform 
Administrative Procedure Rules, N.JA.C. 1:1. 

(l ) The dispute resolution process set forth in (b) 
through (j) above does not apply to: 

1. Issues regarding oversight costs; issues regarding 
oversight costs shall be resolved pursuant to N.J A. C .. 
7:26C-9.4; or 

2. Technical issues which arise during Department 
oversight of remediation. 

(m) The Department shall not act upon a request for 
dispute resolution unless it is submitted in writing and 
includes all the information in (b) above. 

New Rule, R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Former N.JA.C. 7:26C-1.4, "Liberal construction", recodified to 
N.J.A.C. 7:26C-1.7. 

7:26C-1.5 General provisions 

(a) Any person that the Department allows to participate 
in the remediation of a contaminated site with Department 
oversight shall comply with the provisions of this section. 

(b) A person conducting a remediation of a contaminated 
site with Department oversight of those activities shall pay 
all applicable oversight costs pursuant to N.J.A.C. 7:26C-9. 

(c) Any person conducting remediation at a.site pursuant 
to an oversight document or a court order shall, in addition 
to any other obligation required by law, notify the Depart­
ment immediately upon knowledge of any condition posing 
an immediate environmental concern to the public health 
and safety and the environment. The Department may stop 
any construction, improvement, or change at the contami­
nated site due to the immediate environmental concern 
caused by contaminants. 

\) 
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~ 
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(d) Nothing in this chapter shall be construed as limiting: 

1. Any legal, equitable or administrative remedies 
against any person which the Department may have under 
any applicable law or regulation; 

2. The Department's discretion to pursue or to refrain 
from pursuing any such remedies; or 

3. Except as otherwise stated in this chapter, any legal, 
equitable or administrative remedy which the party re­
sponsible for conducting the remediation may have under 
any applicable law or regulation. 

(e) Failure to comply with the requirements associated 
with this chapter may result in the Department instituting 
proceedings to assess and collect civil or civil administrative 
penalties or penalties pursuant to N.J.A.C. 7:26C-10, or any 
other legal or equitable relief. 

(f) The participation by any person in any of the proce­
dures outlined in this chapter shall not relieve that person 
from responsibility to comply with all other applicable stat­
utes and regulations. Except as otherwise stated in this 
chapter, nothing shall be construed as limiting any legal, 
equitable or administrative remedies which the party con- · 
ducting remediation may have under any applicable law or 
regulation. 

(g) Nothing in this chapter prohibits a person from as­
sessing or investigating a potentially contaminated site with­
out the Department's oversight unless: 

1. The Department issues a directive pursuant to 
N.J.S.A. 58:10-23.11f; or 

2. The person has actual notice that the Department 
has begun publicly funded remediation. 

(h) The Department may refuse to enter into an over­
sight document with any person who has not paid the 
Department's oversight costs for previous remediation, at 
the same or other sites, unless the person obligated as to 
those previous oversight costs has documented with the 
Department either a dispute relative to those costs pursuant 
to N.J.A.C. 7:26C-9.4 or an inability to pay. 

(i) In determining the nature and extent of a responsible 
party's participation in the remediation of a contaminated 
site pursuant to this chapter, the Department shall evaluate 
the entirety of the circumstances surrounding the contami­
nated site and determine whether or not the remediation 
being performed pursuant to an existing regulatory or en­
forcement mechanism is sufficient. In making such a deter­
mination, the Department shall evaluate the nature of the 
actions causing the contamination and any other relevant 
factors on the basis of the information then available, 
including among other things, the nature and extent of the 
contamination, the threat posed to public health, safety, and 
the environment, the nature of necessary remedial action, 
and the nature and status of the ongoing remediation. 

New Rule, R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

7:26C-2.1 

Former N.J.A.C. 7:26C-1.5, "Severability", recodified to N.J.A.C. 
7:26C-1.8. 

7:26C-1.6 Forms and submissions 

(a) All persons shall obtain at and submit any forms or 
applications, required by this chapter, to .the following ad­
dress unless otherwise instructed by the Department: 

Division of Responsible Party Site Remediation 
New Jersey Department of Environmental Protec-

tion 
401 East State Street, 5th floor 
Case Assignment Section 
PO Box 434 
Trenton, New Jersey 08625-0434 

(b) All persons shall submit to the Department all docu­
ments required by this chapter, by certified mail return 
receipt requested or by any other means evidencing receipt 
by the Department, unless otherwise instructed by the De­
partment. The date that the Department executes the 
acknowledgment of receipt will be the date the Department 
uses to determine compliance with the requirements of this 
chapter and the applicability of penalties and any other 
remedies available to the Department. 

New Rule, R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

7:26C-1.7 Liberal construction 

These rules, being necessary to promote the public health 
and welfare, shall be liberally construed in order to permit 
the Commissioner and the Department to effectuate the 
purposes of the law. 

Recodified from N.J.A.C. 7:26C-1.4 by R.1997 d.499, effective Novem­
ber 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

7:26C-1.8 Severability 

If any section, subsection, provision, clause or portion of 
this chapter is adjudged invalid or unconstitutional by a 
court of competent jurisdiction, the remainder of this chap­
ter shall not be affected thereby. 

Recodified from N.J.A.C. 7:26C-1.5 by R.1997 d.499, effective Novem­
ber 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

SUBCHAPTER 2. OVERSIGHT DOCUMENTS 

7:26C-2.1 Scope 

(a) This subchapter identifies: 
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1. The oversight documents available for remediation 
of contaminated sites; 

2. The procedures for a person to obtain a no further 
action letter from the Department; 

3. The procedures for an owner or operator of an 
underground storage tank which is not regulated by 
N.J.A.C. 7:14B and from which there is a discharge onto 
the lands but not into groundwater to acquire the Depart­
ment's review of a remedial action report; and 

4. The conditions under which the Department shall 
issue a covenant not to sue. 

(b) If a person conducting remediation elects to obtain 
Department oversight of those activities or if the Depart­
ment chooses to allow a person to participate in the remedi­
ation of a site which has been scheduled for publicly funded 
remediation, the person shall execute an oversight document 
pursuant to this chapter. 

Amended by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Deleted existing (a)1, (a)3, and (a)4; recodified existing (a)2 as (a)1; 
inserted new (a)2 and (a)3; and deleted (c) and (c)1 through (c)3. 
Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

In (a), substituted "but not" for "and/or into the waters except" 
following "lands" in 3, and added 4. 

7:26C-2.2 Memorandum of agreement 
(a) The Department, in the exercise of its enforcement 

discretion, may choose to enter into a memorandum of 
agreement with any person through which that person 
agrees to conduct a complete remediation of certain known 
or suspected contaminated sites or area/areas of concern at 
a site, or any portion or remedial phase including remedial 
investigation, or remedial action at a site or area/areas of 
concern at a site which the Department has not scheduled 
for publicly funded remediation. 

(b) The Department will include in each memorandum of 
agreement provisions pursuant to N.J.A.C. 7:26C-3. 

Amended by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

7:26C-2.3 Administrative consent order 
(a) Pursuant to N.J.S.A. 13:1D-1 et seq., the Spill Com­

pensation and Control Act, the Solid Waste Management 
Act, and the Water Pollution Control Act, if the Depart­
ment chooses to allow a person to conduct remediation at a 
site which has been scheduled for publicly funded remedia­
tion the Department may choose to enter into an adminis­
trative consent order. 

(b) If the Department has scheduled the site for publicly 
funded remediation and chooses to allow a government 
agency to conduct the remediation, the appropriate over­
sight document is a memorandum of understanding in the 
form of an administrative consent order as modified pursu­
ant to N.J.A.C. 7:26C-5.3(c)5. 

ENVIRONMENTAL PROTECTION 

(c) If a court of the State of New Jersey orders a person 
to conduct remediation at a contaminated site, the require­
ments of the court order may be implemented pursuant to 
an oversight document in the form of an administrative 
consent order, unless otherwise specified by the court order. 

(d) The Department will include in each administrative 
consent order provisions that conform to the requirements 
in N.J.A.C. 7:26C-5. 

Amended by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Rewrote (b); inserted new (c); .and recodified existing (c) as (d). 
Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

In (b), changed N.J.A.C. reference. 

7:26C-2.4 Administrative order 

(a) Pursuant to N.J.S.A. 13:1D-l et seq., the Solid Waste 
Management Act, and the Water Pollution Control Act, the 
Department may issue an administrative order. Among 
other actions, the Department may issue administrative 
orders for the remediation of a contaminated site. 

(b) The Department will include, in each administrative 
order for the remediation of a contaminated site, provisions 
that conform to the requirements in N.J.A.C. 7:26C-5 to the 
extent appropriate to the particular enforcement action. 

7:26C-2.5 Review of a remedial action report for 
remediation of discharges from an unregulated 
underground storage tank 

(a) An owner or operator of an underground storage 
tank used to store heating oil for on~site consumption or of 
an underground storage tank of 1,100 gallon capacity or less 
used to store motor fuel at a farm or residence which motor 
fuel was used for non-commercial purposes which are not 
regulated pursuant to N.J.A.C. 7:14B and from which there 
is a discharge onto the lands but not into groundwater as 
provided below, may request that the Department review a 
remedial action report for remediation of discharges for a 
fixed oversight cost. The owner's or operator's payment of 
the fixed oversight cost shall be in lieu of entering into a 
memorandum of agreement pursuant to N:J.A.C. 7:26C-3. 

(b) The person requesting that the Department review a 
remedial action report in accordance with (a) above shall 
submit to . the Department at the address provided at 
N.J.A.C. 7:26C-1.6: 

1. A remedial action report prepared pursuant to the 
Technical Requirements for Site Remediation, N.J.A.C. 
7:26E-6.6; 

2. A certification pursuant to N.J.A.C. 7:26C-1.2 which 
states: 

i. The discharge from the underground storage tank 
has been reported in accordance with N.J.A.C. 7:1E-5; 
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ii. The underground storage tank has been used 
solely for the storage of heating oil for on-site con­
sumption or the underground storage tank is of 1,100 
gallon capacity or less and has been used solely for the 
storage of motor fuel at a farm or residence and which 
motor fuel was used for non-commercial purposes; 

iii. The discharge has been remediated and the re­
medial action report has been prepared in accordance 
with the Technical Requirements for Site Remediation, 
N.J.A.C. 7:26E-6.6; and 

iv. The discharge from the underground storage tank 
has not contaminated groundwater; and 

3. The fixed oversight cost pursuant to N.J.A.C. 
7:26C-9.2. The fixed oversight cost is non-refundable 

· and shall be submitted with each and every submittal 
made to the Department. 

Repeal and New Rule, R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Section was "Spill Act directive". 

7:26C-2.6 No further action letters and C(}Venants not to 
sue 

(a) The Department shall issue a no further action letter 
according to specific tax block and lot or other specific 
identification of the property in question: · 

1. For an entire site, including all areas to which a 
discharge originating at the site may have migrated, when 
the Department determines that: 

i. Based upon either a preliminary assessment or site 
investigation, no further remediation is required at any 
part of the site because the entire site has been investi­
gated and either: 

(1) No contamination has been identified above 
the unrestricted use remediation standards for the 
site; or 

(2) The Department previously approved the 
remediation of the entire site and a subsequent pre­
liminary assessment or site investigation supports a 
finding that no further remediation is necessary in 
order to protect the public health and safety and the 
environment; 

ii. Based upon the completion of all remediation, any 
contamination which had been present at the site has 
been remediated in accordance with the unrestricted 
use remediation standards; or 

iii. Based upon the completion of all remediation, no 
further remediation is necessary for the site, but that all 
subsequent use of the site must be consistent with any 
recorded deed notices, groundwater classification ex­
ception area or other institutional controls and engi­
m~ering controls applicable to the site; 

7:26C-2.6 

2. For one or more areas of concern, when the Depart­
ment determines that: 

i. Based upon either a preliminary assessment or site 
investigation, no further remediation is required be­
cause each of these areas of concern has been investi­
gated and either: 

(1) No contamination has been identified above 
the unrestricted use remediation standards; or 

(2) The Department previously approved the 
remediation of the area of concern and a subsequent 
preliminary assessment or site investigation of the 
area of concern supports a finding that no further 
remediation is necessary in order to protect the 
public health and safety and the environment; 

ii. Based upon the completion of all remediation, no 
further remediation is necessary because any contami­
nation which had been present at the area of concern 
and that had migrated from the area of concern has 
been remediated in accordance with the unrestricted 
use remediation standards; or 

iii. Based upon the scope of the remediation, no 
further remediation is necessary, but that all subsequent 
use of the property encompassing one or more of the 
areas of concern must be consistent with any recorded 
deed notices, established groundwater classification ex­
ception area or other institutional controls and engi­
neering controls applicable to the site. 

(b) The Department issues a no further action letter 
based upon information available to the Department at the 
time the Department makes its determination. 

(c) The following shall result in the need for additional 
remediation after the Department has issued a no further 
action letter for a particular site: 

1. The identification of new or additional discharges; 

2. The remediation standards change by an order of 
magnitude; 

3. The identification of a contaminant exposure path­
way not previously addressed in the remediation; or 

4. Other factors which demonstrate that the approved 
remediation is no longer protective of public health, 
safety, or the environment. 

(d) In any situation listed in (c) above, the Department 
may: 

1. Rescind or modify any previously issued no further 
action letter; 

i. The Department shall use its best efforts to notify 
the original recipient of the no further action letter and 
covenant not to sue, as well as the current owner and 
operator of the site which is the subject of the no 
further action letter and covenant not to sue, when 
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rescinding or modifying the no further action letter or 
covenant not to sue; and 

2. Require all additional remediation necessary to: 

i. Fully implement any site remediation regulatory 
program; and 

ii. Protect the public health and safety and the envi­
ronment. 

(e) Pursuant to N.J;S.A. 58:10B-13.1, whenever the De­
partment issues a no further action letter pursuant to (a) 
and (b) above, the Department shall issue a covenant notto 
sue to the person that conducted the remediation. 

(f) The covenant not to sue document in chapter Appen­
dix C is incorporated herein by reference and is applicable 
in all situations pursuant to this section. 

Repeal and New Rule, R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Section was "Court action". 
Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

In (a)1iii and (a)2iii, substituted references to deed notices for 
references to declarations of environmental restrictions; rewrote (d)1; 
and added (e) and (f). · 

7:26C-2.7 (Reserved) 
Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Section was "Procedures to identify the appropriate oversight docu­
ment for a particular case". 

SUBCHAPTER 3. ADMINISTRATIVE PROCESS 
FOR VOLUNTARY CLEANUPS 

7:26C-3.1 Scope 

(a) This subchapter identifies the following: 

1. The procedures and requirements for a person to 
acquire the Department's oversight of remediation 
through a memorandum of agreement; 

2. ·The general requirements for a memorandum of 
agreement; and 

3. The procedures by which a person remediating a 
contaminated site pursuant to a memorandum of agree­
ment, which the Department subsequently schedules for a 
publicly funded remediation, may continue the remedia­
tion of the site under a memorandum of agreement. 

7:26C-3.2 Memorandum of agreement application 

(a) Any person seeking Department oversight of remedi­
ation or any phase thereof at a site which the Department 
has not scheduled for publicly funded remediation shall 
submit a memorandum of agreement application as follows: 

ENVIRONMENTAL PROTECTION 

1. The memorandum of agreement application shall be 
certified in accordance with N.J.A.C. 7:26C-1.2; 

2. The memorandum of agreement application shall be 
submitted to the Department at the address provided at 
N.J .A. C. 7:26C-1.6, and shall include· the following infor­
mation as appropriate: 

i. The name and location of the site, including street 
address, city or town, municipality, county, zip code, tax 
block and lot, latitude and longitude, Known Contami­
nated Site List number, acreage and geographic bound­
aries; 

ii. The name, address, and telephone number of the 
current property owner; 

iii. The name, address, and telephone number of the 
current business operator and/or business owner of the 
site; 

iv. A detailed schedule, for completion of remedia­
tion pursuant to N.J.A.C. 7:26E-4.2 and 6.5 at the site, 
including a schedule for the submission of workplans 
and reports to the Department; 

.v. The name, address and telephone number of the 
applicant's contact. The applicant shall notify the De­
partment in writing, at the address provided at N.J.A.C. 
7:26C-1.6, of any change of identity, address, or tele­
phone number of the contact. The Department shall 
provide written notice or will telephone this contact 
person as appropriate, if the Department must commu­
nicate with the person responsible for conducting the 
remediation; · 

vi. The certification provided at N.J.A.C. 7:26C-1.2, 
which states that the applicant agrees to pay the De­
partment's oversight costs for the Department's over­
sight of the remediation; and 

vii. Any additional information required by the De­
partment from a specific applicant. 

· (b) The Department shall review the application and · 
shall respond in writing, within 30 calendar days from 

. receipt of the application, to the contact person identified in 
the application as follows: 

1. The Department has determined that the memoran­
dum of agreement application is administratively com­
plete: 

i. The Department's written response constitutes the 
memorandum of agreement in accordance with 
N.J.A.C. 7:26C-3.3 below; or 

ii. The Department has decided not to accept the 
. applicant's offer to conduct remediation because: 

. . 

(1) Except as provided in N.J.A.C. 7:26C-1.5(h), 
the applicant has not fulfilled its prior agreement to 
pay the Department's oversight costs for oversight of 
remediation at other sites; 
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(2) The Department has decided, in the exercise 
of its enforcement discretion, not to allow the appli­
cant to conduct the remediation; or 

(3) Certain factors, as listed in the response, have 
aided the Department in making its determination 
not to accept the applicant's offer; or 

2. The Department has determined that the memoran­
dum of agreement application is administratively incom­
plete and shall inform the person of any deficiencies. and 
any additional information necessary for the Depart­
ment's review within 30 calendar days from receipt of the 
application. · 

7:26C-3.3 Memorandum of agreement by rule 

(a) If the Department determines that the memorandum 
of agreement application is administratively complete pursu­
ant to N.J.A.C. 7:26C-3.2(b)li, the applicant will be deemed 
to have entered into a memorandum of agreement by rule 
pursuant to (b) and (c) below. 

(b) The memorandum of agreement shall incorporate the 
information in the memorandum of agreement application 
and the following provisions: 

1. The intent of the memorandum of agreement is to 
allow a person to conduct any of the remediation activi­
ties outlined in the memorandum of agreement applica­
tion with oversight from the Department; 

2. Within 30 calendar days after the Department's re­
ceipt of any submission pursuant to the memorandum of 
agreement, the Department shall inform the person con­
ducting the remediation in writing of any administrative 
deficiencies in the submittal, pursuant to N.J.A.C. 7:26E, 
that shall prevent the Department from conducting its 
review and of a date for the person conducting the 
remediation to re-forward the revised submittal to the 
Department. Once the Department determines that the 
submission is administratively complete, the Department 
shall notify the person conducting the remediation in 
writing of the timeframe required for the Department to 
complete the review. This review shall include a determi­
nation by the Department whether or not all remediation 
activities have been carried out consistent with applicable 
rules, standards, and guidelines; 

3. If the person conducting the remediation is not the 
site owner and the person proposes to implement institu­
tional and/or engineering controls at the site in lieu of 
remediating the site to an established remediation stan­
dard, the person conducting the remediation shall obtain 
the site owner's written confirmation that the site owner 
shall record a deed notice pursuant to N.J.A.C. 7:26E-6.2. 
If the site owner agrees to record a deed notice, the 
person responsible for conducting the remediation shall 
notify in writing, with a copy to the Department, the local 
health department and the governing body of each munic­
ipality where the site is located of the specific institutional 

7:26C-3.3 

and/or engineering controls being implemented at the 
site. If the site owner does not agree to record a deed 
notice, the person shall remediate the site to the estab­
lished unrestricted remediation standard. However, only 
notification of the site owner is required for filing of a 
classification exception area. 

4. If the person conducting the remediation is the site 
owner, the person shall notify in writing if appropriate, 
with a copy to the Department, pursuant to N.J.A.C. 
7:26E-1.4, the local health department and the governing 
body of each municipality where the site is located, of the 
specific institutional and or engineering controls being 
implemented at the site; 

5. The person conducting the remediation pursuant to 
a memorandum of agreement may terminate the memo­
randum of agreement if the person determines that it is 
no longer feasible or desirable to continue with the 
memorandum of agreement. The person terminating the 
memorandum of agreement shall: 

i. Notify the Department in writing of its intent to 
terminate the memorandum of agreement; 

ii. Submit all data generated pursuant to the memo~ 
randum of agreement; and 

iii. Submit full payment to the Department for any 
Department oversight costs the Department incurred 
pursuant to the memorandum of agreement which the 
person has not paid; and 

6. The Department shall cease review of any submittals 
under the memorandum of agreement on the date it 
receives the notice of intent to terminate described in 
(b )Si above. The Department shall then prepare a sum­
mary of its costs and provide it to the person. The date 
of termination of the memorandum of agreement is the 
date of the Department's receipt of the full unconditional 
payment of all of the Department's oversight costs re­
quired to be paid by the person pursuant to the memoran­
dum of agreement and or the date of the person's receipt 
of a letter from the Department which states that the 
memorandum of agreement has been terminated. 

(c) The memorandum of agreement is effective upon 
receipt of written notification from the Department, pursu­
ant to N.J.A.C. 7:26C-3.2(b )li, that the memorandum of 
agreement application is administratively complete and all 
the requirements of this section have been met. 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

In (b )3, substituted references to deed notices for references to 
declarations of environmental restrictions throughout, and inserted 
"responsible for conducting the remediation" following "person" in the 
second sentence; and in (c), inserted N.J.A.C. reference. 
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7:26C-3.4 Remediation of a site scheduled for a publicly 
funded remediation pursuant to a 
memorandum of agreement 

(a) The Department may, in its sole discretion, allow a 
person to continue remediation pursuant to a memorandum 
of agreement at a site which the Department subsequently 
schedules for publicly funded remediation as specified in 
this section. 

(b) The following criteria shall be met for remediation to 
continue pursuant to a memorandum of agreement at a site 
that is scheduled for publicly funded remediation: 

1. The person entered into the memorandum of agree­
ment prior to the site being scheduled for publicly funded 
remediation; 

2. The person is conducting remediation in compliance 
with all applicable regulations; 

3. The existing memorandum of agreement includes all 
the phases of the remediation for the entire site or is 
amended to include all of the phases of remediation for 
the entire site; and 

4. The person submits to the Department for approval 
a schedule to complete the remainder of the remediation. 

SUBCHAPTER 4. SPILL COMPENSATION AND 
CONTROL ACT DIRECTIVE 

7:26C-4.1 Scope 

This subchapter identifies the procedures and require­
ments for a person to respond to a Spill Compensation and 
Control Act Directive issued by the Department. 

7:26C-4.2 Spill Compensation and Control Act directive 

(a) Pursuant to the Spill Compensation and Control Act, 
the Department may direct persons who are in any way 
responsible for a discharge of a hazardous substance to: 

1. Conduct the remediation of a contaminated site, 
including the actual removal of the contamination or 
measures designed to prevent or mitigate damages to the 
public health and safety and the environment; or 

2. Arrange for the remediation of a contaminated site, 
including such indirect arrangements as the funding of the 
Department's costs to conduct the necessary remediation, 
or any other indirect arrangement deemed appropriate by 
the Department in the exercise of its enforcement discre­
tion. 

ENVIRONMENTAL PROTECTION 

(b) A directive is intended to constitute a clear, written 
notice of that person's potential liability under N.J.S.A. 
58:10-23.11 et seq., for any cleanup and removal costs and 
to provide that person a timely opportunity to respond to 
the directive. 

(c) To the extent possible, the Department will in the 
directive provide general notice as to: 

1. The site of the discharge or threatened discharge; 

2. The identity of those responsible parties receiving 
the directive; 

3. The connection of the directive recipient to the 
discharge; 

4. The nature of the necessary remediation or the 
estimated costs to be incurred; 

5. The actions that the directive recipients are directed 
to accomplish; 

6. The manner and timetable for the undertaking of 
those activities; and 

7. The identification of a period in which the recipients 
shall respond to the directive. 

(d) The Department may issue a notice to an insurer or 
any other person who may have financial responsibility for 
those believed by the Department to be in any way responsi­
ble for a discharge of a hazardous substance. 

(e) In those instances where the Department directs the 
performance of remediation, the Department may, in the 
exercise of its enforcement discretion, require the entry' of 
an agreement in the form of an administrative consent order 
in order to provide assurance that any remediation required 
by that directive will be performed in a timely and proper 
fashion. These administrative consent orders shall conform 
to N.J.A.C. 7:26C-5. 

(f) Prior to the expiration of the time for a response 
contained in the directive, the Department will be available 
to discuss· the directive with the directive recipient. These 
discussions shall be initiated by the directive recipient and 
inquiries shall be made to the Department's contact person 
designated in the directive. 

(g) The directive recipient shall communicate its selection 
of one of the following responses to the directive in writing 
to the Department's contact person identified in the di­
rective within the tiine period set forth in the directive. 

1. If the directive recipient decides to comply with the 
directive, the directive recipient shall respond in accor­
dance with the specific instructions contained within the 
directive. 
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2. If the directive recipient decides not to comply with 
the directive, but decides to pay for certain portions of 
the remediation specified in the directive, the directive 
recipient shall make such payment in mitigation of any 
liability that it may possess and comply with (h) below; 
however, the Department may refuse any payment made 
pursuant to this paragraph if there are any conditions 
attached to that payment. 

3. If the directive recipient decides not to comply with 
the directive, the directive recipient shall indicate in writ­
ing that it chooses not to take any actions to comply with 
the directive and comply with (h) below. 

(h) If the directive recipient chooses to pay in mitigation 
of its liability under a directive or not to comply with a 
directive, the directive recipient shall submit a written re­
sponse to the Department according to the requirements in 
the directive. The directive recipient shall include in the 
response a detailed explanation of the recipient's reasons for 
its decision, including all good cause defenses therefor. 

(i) The directive recipient may use later developed evi­
dence or evidence coming to light after the directive recipi­
ent initially responded to the directive in asserting good 
cause defenses in an action brought by the Department 
against the directive recipient for refusing to comply with 
the directive. 

SUBCHAPTER 5. ADMINISTRATIVE CONSENT 
ORDERS 

7:26C-5.1 Scope 

(a) This subchapter presents: 

1. The types of administrative consent orders available 
for the remediation of sites which the Department has 
scheduled for publicly funded remediation; and 

2. The procedures and timeframes for entering into 
administrative consent orders with the Department. 

(b) If the Department, in its discretion, elects to allow a 
person to participate in the remediation of a site which the 
Department has scheduled for publicly funded remediation, 
such participation ·shall be governed by an administrative 
consent order pursuant to this subchapter, except as provid­
ed in N.J.A.C. 7:26C-3.4. 

7:26C-5.3 

(c) The degree, manner and scope of that participation 
will be based on the specifics of each case as determined by 
the Department pursuant to this subchapter. 

(d) The Department shall provide written notification to 
the person or persons responsible for conducting the remed­
iation when the Department schedules the site for publicly 
funded remediation. 

Amended by R.1997 dA99, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Rewrote (a)1 and (a)2; deleted (a)3; and added (d). 

7:26C-5.2 Deferral to an existing regulatory or 
enforcement mechanism 

(a) In some instances, a site which the Department has 
scheduled for publicly funded remediation is the subject of 
remediation pursuant to other Federal or State regulatory 
or enforcement mechanisms. For example, certain sites 
may be the subject of an enforcement order froni the 
United States Environmental Protection Agency pursuant to 
the Comprehensive Environmental Response, Compensa­
tion and Liability Act, or a corrective action order pursuant 
to the Resource Conservation and Recovery Act. Similarly, 
in certain instances, the remediation of a contaminated site 
may be subject to such State regulatory programs as ISRA, 
or the New Jersey Underground Storage of Hazardous 
Substances Act, N.J.S.A. 58:10A-21 et seq. 

(b) The Department, in an exercise of its discretion, will 
decide to either: 

1. Allow a regulatory or enforcement mechanism al­
ready in effect at the site to control the remediation at 
the site; 

2. Pursue additional regulatory or enforcement mecha­
nisms, including, but not limited to, those described in 
N.J.A.C. 7:26C-2; or 

3. A combination of (b )1 and 2 above. 

Recodified from N.J.AC. 7:26C-5.3 and amended by R.1997 dA99, 
effective November 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Deleted existing (b); recodified existing (c) as (b); and deleted (d). 

Former N.J.A.C. 7:26C-5.2, "Notification of priority sites", repealed. 

7:26C-5.3 Types and language of administrative consent 
orders 

(a) The Department may choose to allow· a person to 
participate in the remediation of a site, which the Depart­
ment has scheduled for publicly funded remediation, 
through an administrative consent order as described in (b) 
through (e) below. 
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(b) The administrative consent order in Appendix A, 
incorporat~d herein by reference, is applicable in all situa­
tions pursuant to this subchapter, except as modified in (c) 
below. 

(c) The Department has developed variations of the ad­
ministrative consent order as follows: 

1. For any person conducting the entire remediation 
the administrative consent order in Appendix A shall be 
used; 

2. For multiple responsible parties conducting the re­
medial investigation only, the administrative consent or­
der shall be used without the remedial action section; 

3. For any person implementing the remedial action or 
implementing the remedial action necessary to address an 
immediate environmental concern, the administrative con­
sent order shall be used without the remedial investiga­
tion section, except that in order to address an immediate 
environmental concern at which remedial investigation is 
necessary to determine the source of the contamination, 
the administrative consent order shall include the remedi­
al investigation section as appropriate as well as the 
remedial action section; 

4. For any person implementing the entire remediation 
at a site for which that person has submitted an applica­
tion for a property tax exemption pursuant to P.L. 1995, 
c.413, the Environmental Opportunity Zone Act, the stan­
dard administrative consent order shall be used without 
the remediation funding source requirements. If subse­
quent to full execution of the administrative consent order 
the municipality does not grant the tax exemption, the 
person shall establish remediation funding source. 

5. For a public entity: 

i. Conducting the entire remediation, a memoran­
dum of understanding in the form of the administrative 
consent order shall be used excluding the remediation 
funding source requirements; 

ii. Conducting the remedial investigation only, a 
memorandum of understanding in the form of the 
administrative consent order shall be used excluding the 
remedial action section and the remediation funding 
source requirements; or 

iii. Implementing the remedial action, a memoran­
dum of understanding in the form of the administrative 
consent order shall be used without the remedial inves­
tigation and remediation funding source requirements. 

(d) If a contaminated site does not fit within any of the 
specific categories described in (c) above, the Department 
will select the administrative consent order based upon the 
similarity of the contaminated site and person to the catego­
ries listed in this subchapter or upon other factors in the 
exercise of its discretion. 

7:26C-5.4 

(e) When any person agrees to pay the Department for 
all of its costs of remediation, the administrative consent 
order shall be consistent with the standard administrative 
consent order in Appendix B, incorporated herein by refer­
ence. 

(f) If the Department agrees to allow a person to imple­
ment any remediation phase at a site which is undergoing 
publicly funded remediation, the person shall enter into an 
administrative consent order which shall incorporate the 
appropriate remediation phase(s). 

(g) Nothing in this section shall be construed as limiting 
the Department from settling additional issues in an admin­
istrative consent order. 

Recodified from N.J.A.C. 7:26C-5.4 and amended by R.1997 d.499, 
effective November 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Inserted new (a); recodified existing (a) and (b) as {b) and (c); 

inserted new (c)1; recodified existing {b)1 and (b)2 as (c)2 and (c)3; 
inserted new (c)4; recodified existing {b)3 as (c)S; inserted new (c)Sii; 
recodified existing {b )Sii as ( c )Siii; deleted existing {b )4; recodified 
existing (c) and {d) as {d) and (e); inserted new (f); recodified existing 
(e) as (g); and deleted existing (f) and (g). Former N.J.A.C. 
7:26C-5.3, "Deferral to an existing regulatory or enforcement mecha­
nism", recodified to N.J.A.C. 7:26C-5.2. 

Case Notes 

Timely administrative review had to be included in hazardous dis­
charge site remediation. E.l. du Pont de Nemours and Co. v. State, 
Dept. of Environmental Protection and Energy, 283 N.J.Super. 331, 661 
A.2d 1314 {A.D.1995) . 

7:26C-5.4 Procedures for entry into administrative 
consent orders 

(a) If the Department agrees to allow a person to con­
duct the remediation of a site which the Department has 
scheduled for publicly funded remediation, the person shall 
execute an administrative consent . order pursuant to this 
subchapter within the time period specified below. 

1. The Department will notify, in writing, the person of 
a time period that shall not exceed 90 calendar days at the 
conclusion of which the administrative consent order shall 
have been entered into. The Department in the exercise 
of its enforcement discretion may extend the period for 
up to 45 calendar days. 

2. In those circumstances where the Department deter­
mines that a contaminated site involves multiple responsi­
ble parties, the Department may establish an initial peri­
od, that shall not exceed 60 calendar days, during which 
the responsible parties have the opportunity to organize 
into a single representative body. Whether or not a 
single representative body is formed during this initial 
period, the time period provided to enter into an adminis­
trative consent order shall commence as specified in the 
written notice given pursuant to (a)3 below. 

3. In those circumstances where the Department deter­
mines that the site involves multiple responsible parties, 
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the Department will notify in writing those responsible 
parties of which it is aware, subsequent to the initial 60 
calendar day time period referenced in (a)2 above, of a 
time period that shall not exceed 180 calendar days at the 
conclusion of which the administrative consent order shall 
have been entered into. The Department, in the exercise 
of its enforcement discretion, may extend the period for 
up to 45 calendar days. 

4. Notwithstanding (a)l, 2, and 3 above, if the Depart­
ment determines that a remedial action is necessary to 
address an immediate environmental concern at a con­
taminated site, the Department shall specify the appropri­
ate time period to enter into an administrative consent 
order. 

(b) If the Department agrees to allow a person to imple­
ment any remediation phase at a site which is undergoing 
publicly funded remediation, the person shall execute an 
administrative consent order pursuant to this subchapter 
within the time frame specified by (a) above, and in no case 
after the Department initiates the process to engage a 
contractor to conduct the remediation. 

(c) If the time period to enter into the administrative · 
consent order specified at (a) above has expired without the 
execution of an administrative consent order, a person may 
nevertheless participate in the required remediation of a 
contaminated site by paying all or part of the cost of the 
remediation. Any partial payment by a person will mitigate, 
but will not satisfy, the liability of the person for the 
Department's cleanup and removal costs, statutory penalties 
and treble damages. 

(d) If a person has applied for financial assistance or a 
grant from the Hazardous Discharge Site Remediation Fund 
which is not approved within the established time period for 
entry into an administrative consent order, the person may 
enter into the administrative consent order which shall only 
become effective upon approval of the loan or grant. If the 
loan or grant is denied, the administrative consent order 
shall become null and void. 

Recodified from N.J.A.C. 7:26C-5.5 and amended by R.1997 d.499, 
effective November 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Rewrote (a); inserted new (a)3; recodified existing (a)3 as (a)4; 

deleted (b); recodified existing (c) and (d) as (b) and (c); and added 
new (d). Former N.J.A.C. 7:26C-5.4, "Types and language of responsi­
ble party administrative consent orders", recodified to N.J.A.C. 
7:26C-5.3. 

Case Notes 

Commercial general liability insurer's engineering costs for remedial 
investigation were "defense expenses," rather than liability coverage for 
damages. General Ace. Ins. Co. of America v. State, Dept. of Environ­
mental Protection, 278 N.J.Super. 412, 651 A.2d 472 (A.D.1995), 
certification granted 140 N.J. 328, 658 A.2d 728, reversed 143 N.J. 462, 
672 A.2d 1154. . 

ENVIRONMENTAL PROTECTION 

7:26C-5.5 (Reserved) 
Recodified to N.J.A.C. 7:26C-5.4 by R.1997 d.499, effective November 

17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Section was, "Negotiation procedures". 

7:26C-5.6 (Reserved) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Section was, "Determination of financial assurance amount". 

SUBCHAPTER 6. HAZARDOUS DISCHARGE 
SITE REMEDIATION FUND 

7:26C-6.1 Scope 

This subchapter provides the requirements for any person 
who meets the eligibility requirements of N.J.A.C. 19:31-8 
to apply for financial assistance or a grant from the Hazard­
ous Discharge Site Remediation Fund. 

7:26C-6.2 Financial assistance and grants 

(a) A person that elects to apply for financial assistance 
or a grant from the Hazardous Discharge Site Remediation 
Fund shall submit a proposal on forms available from the 
Department at the address provided at N.J.A.C. 7:26C-1.6 
and a written request, certified in accordance with N.J.A.C. 
7:26C-1.2, to the Department at the address provided at 
N.J.A.C. 7:26C-1.6 which includes: 

1. A statement by the applicant whether or not the 
applicant is currently conducting remediation pursuant to 
the ISRA or the Underground Storage Tank programs or 
otherwise conducting a remediation pursuant to an over­
sight document, including as applicable, case number, 
Known Contaminated Site List number and the Depart­
ment case manager for the case; 

2. A statement by the applicant whether the proposal is 
for a grant or financial assistance and identification of the 
provision within N.J.A.C. 19:31-8.3 that supports the ap­
plicant's request for financial assistance or grant; 

3. A description of the remediation to be completed at 
the site under the financial assistance or grant; 

4. A cost estimate for the completion of remediation 
listed at (a)3 above. For any portion of the proposed 
remediation listed in (a)3 above which concerns an under­
ground storage tank regulated by N.J.A.C. 7:14B, that 
portion of the cost estimate shall be prepared by an 
individual certified pursuant to N.J.A.C. 7:14B-13.1; 

5. The total amount of financial assistance or grant 
requested; 

6. The following certification, if the applicant does not 
have any violations, outstanding fees or penalties: 
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i. "I certify that I am in compliance with all applica­
ble Department rules and regulations and do not have 
any outstanding violations, fees, or penalties"; 

ii. The certification above shall be signed pursuant to 
N.J.A.C. 7:26C-1.2(b)2; and 

iii. If the applicant is not in compliance with all 
applicable Department rules, the applicant shall submit 
to the Department a written description of, and expla­
nation for, noncompliance including a list of violations 
and outstanding fees, or penalties. The applicant shall 
specifically state whether the violations, fees, or penal­
ties are currently being contested in a manner pre­
scribed by law or whether the violations, fees or penal­
ties resulted from a lack of financial resources to 
perform the required remediation; 

7. A description and the amount of any other funding 
sources available to the applicant; 

8. The last three annual financial statements of the 
applicant, who is not applying for an innocent party grant 
or who is not a municipal entity. An applicant that is a 
homeowner applying to remediate discharges at the appli­
cant's domicile shall submit the applicant's last three 
Federal income tax returns; 

9. A statement by an applicant who is requesting an 
innocent party grant which states: 

i. The applicant qualifies for an innocent party. grant 
pursuant to N.J.A.C. 19:31-8.3; 

ii. The applicant acquired title to the property before 
December 31, 1983, a copy of the deed to the property 
must be included with this statement; 

iii. Neither the applicant nor any person authorized 
by the applicant to use the contaminated site used the 
hazardous substance that was discharged at the contam­
inated site; and 

iv. Neither the applicant nor any person authorized 
by the applicant to use the contaminated site dis­
charged any hazardous substance at the contaminated 
site; and 

10. A statement by an applicant required to establish a 
remediation funding source or that has voluntarily under­
taken the remediation of a site, that the applicant cannot 
obtain an environmental insurance policy or a line of 
credit, cannot establish a remediation trust fund, and 
cannot provide a self-guarantee pursuant to N.J.A.C. 
7:26C-7. 

(b) Any person required to establish a remediation fund­
ing source that elects to apply for financial assistance or a 
grant to satisfy all or a portion of the remediation funding 
source requirements shall submit all the information re­
quired in (a) above upon submission of either a remediation 
agreement application pursuant to N.J.S.A 13:1K-6 et seq., 
or remedial action workplan for an industrial establishment, 

7:26C-7.2 

or upon receipt of an administrative consent order from the 
Department. 

(c) The Department shall review the applicant's request 
for financial assistance and/or a grant based on the informa­
tion provided by the applicant in accordance with (a) above 
and will notify the applicant in writing within 30 calendar 
days after receipt of the application as follows: 

1. The applicant's request for financial assistance 
and/or a grant is administratively and technically complete 
and the Department has referred the request to the New 
Jersey Economic Development Authority for financial 
review in accordance with N.J.A.C. 19:31-8; 

2. The applicant's request for financial assistance 
and/or a grant is administratively and/or technically in­
complete and the Department cannot take further action 
on the application until the deficiencies listed in the 
Department's notification are corrected; or 

3. The applicant is not eligible for financial assistance 
and/or a grant from the Hazardous Discharge Site 
Remediation Fund. 

(d) In the event that the Department or the New Jersey 
Economic Development Authority determines that the per­
son is able to establish a remediation funding source, the 
person required to establish a remediation funding source 
shall establish the full amount of the remediation funding 
source in accordance with N.J.A.C. 7:26C-7, within 14 cal­
endar days after the person's receipt of notice from the 
Department or the New Jersey Economic Development 
Authority that the application for financial assistance and/or 

· a grant from the Hazardous Discharge Site Remediation 
Fund has been denied as applicable. 

SUBCHAPTER 7. REMEDIATION FUNDING 
SOURCE 

7:26C-7.1 Scope 

(a) This subchapter identifies: · 

1. The types of remediation funding sources available; 

2. The requirements for the establishment, mainte­
nance, and disbursement of the remediation funding 
source; and 

3. The requirements for payment of the remediation 
funding source surcharge. 

7:26C-7.2 Establishing remediation funding sources 

(a) Any person required to conduct remediation at a 
contaminated site, pursuant to a court order, an administra­
tive consent order, a remediation agreement or a Depart­
ment approved remedial action workplan for an industrial 

26C-15 Supp. 8-2-99 



7:26C-7.2 

establishment shall establish and maintain a remediation 
funding source. 

(b) If the Department approves an innovative remedial 
action technology, or an unrestricted use or limited restrict­
ed use remedial action for all or part of the remedial action 
at a contaminated site or area(s) of concern: 

1. Any person otherwise required to establish a remedi­
ation funding source for the site or area of concern is not 
required to maintain a remediation funding source for the 
cost of implementing the innovative remedial action tech­
nology, unrestricted use or limited restricted use remedial 
action; and 

2. The Department shall release any existing remedia­
tion funding source consistent with (b )1 above and pursu­
ant to N.J.A.C. 7:26C-7.11. 

(c) Any person required to or that chooses to establish a 
remediation funding source shall establish and maintain a 
remediation funding source: 

1. In an amount equal to or greater than the estimated 
cost of implementing the remediation, including estimated 
cost of maintaining engineering and institutional controls, 
as applicable; and 

2. For a period not less than the actual time necessary 
to complete the remediation. 

(d) The remediation funding source may be established in 
any one or any combination of the following forms: 

1. A remediation trust fund agreement in accordance 
with N.J.A.C. 7:26C-7.4; 

2. An environmental insurance policy in accordance 
with N.J.A.C. 7:26C-7.5; 

3. A line of credit agreement in accordance with 
N.J.A.C. 7:26C-7.6; 

4. A self-guarantee in· accordance with N.J.A.C. 
7:26C-7.7; or 

5. Financial assistance or a grant in accordance with 
N.J.A.C. 7:26C-6 and 19:31-8. 

(e) Any person may establish a remediation funding 
source pursuant to this section, other than a self-guarantee, 
for any other person required to establish a remediation 
funding source. 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Inserted a new (b); and recodified former (b) through (d) as (c) 
through (e). 

7:26C-7.3 Determination of remediation funding source 
amount 

(a) A person required to establish a remediation funding 
source shall submit the information required by (b) below, 
certified in accordance with N.J.A.C. 7:26C-1.2, to the 
Department at the address provided at N.J.A.C. 7:26C-1.6: 

ENVIRONMENTAL PROTECTION 

1. Within 30 calendar days after receipt of a draft 
administrative consent order from the Department pursu­

. ant to N.J.A.C. 7:26C-5; 

2. Upon submission to the Department of an applica­
tion for a remediation agreement pursuant to N.J.S.A. 
13:1K-6 et seq.; or 

3. Upon submission to the Department of a remedial 
action workplan for an industrial establishment. 

(b) The person establishing a remediation funding source 
shall submit the following information pursuant to (a) 
above: 

1. A list of all known areas of concern at the site; and 

2. A cost estimate, for the remediation of the site, 
performed in accordance N.J.A.C. 7:26E-1.8. 

(c) The Department may, in its discretion: 

1. Require the submission of any documentation in~ 

eluding, but not limited to, any workplans or reports that 
were used to determine the cost estimate submitted pur­
suant to (b )2 above; and 

2. Request a revised cost estimate if the documentation 
used to determine the cost estimate is incomplete, inaccu­
rate or deficient. 

7:26C-7.4 Remediation trust fund requirements 

(a) Any person who chooses to establish a remediation 
trust fund agreement shall: 

1. Submit duplicate original remediation trust fund 
agreements pursuant to (b) below, certified in accordance 
with N.J.A.C. 7:26C-1.2(a) and (c) to the Department at 
the address provided at N.J.A.C. 7:26C-1.6; and 

2. Submit the remediation trust fund agreement within 
14 calendar days after the effective date of the oversight 
document, court order or receipt of the Department's 
approval of the remedial action workplan for an industrial 
establishment. 

(b) The remediation trust fund agreement shall specify 
the following: 

1. The applicable case number, the Known Contami­
nated Site List number, site name, site address, and name 
of the Department contact; 

2. That the trustee of the remediation trust fund is an 
entity which has the authority to act as a trustee and 
whose trust operations are regulated and examined by a 
Federal or New Jersey agency; 

3. That the remediation trust fund shall not be revoked 
or terminated without the prior written approval of the 
Department; 
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4. That the trustee shall only disburse those funds from 
the remediation trust fund that the Department approves 
in writing be disbursed pursuant to N.J.A.C. 7:26C-7.10; 

5. That the funds in the remediation trust fund shall be 
utilized solely for the purposes of conducting the remedia­
tion and for management of the remediation trust fund; 

6. That the Department is the sole beneficiary of the 
remediation trust fund; and 

7:26C-7.4 

7. That, in the event that the person that has estab­
lished the remediation trust fund or the person conduct­
ing the remediation, as appropriate, fails to complete the 
remediation, the Department may, in its sole discretion, 
perform the remediation of the site or allow a transferee 
of an industrial establishment to perform the remediation 
of the site using the funds in the remediation trust fund. 
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(c) The person required to establish the remediation 
funding source may at any time submit a written request to 
the Department to substitute the remediation trust fund 
agreement with an alternate remediation funding source 
pursuant to N.J.A.C. 7:26C-7.2(b) and (c). The Depart­
ment shall return the duplicate original remediation trust 
fund agreements to the trustee for termination after the 
Department has determined that an alternate remediation 
funding source has been established pursuant to the require­
ments in this subchapter. 

7:26C-7.5 Environmental insurance policy requirements 

(a) Any person who chooses to establish an environmen­
tal insurance policy shall: 

1. Submit duplicate original environmental insurance 
policies pursuant to (b) below, certified in accordance 
with N.J.A.C. 7:26C-1.2(a) and (c) to the Department at 
the address provided at N.J.A.C. 7:26C-1.6; and 

2. Submit the environmental insurance policy within 30 
calendar days after the effective date of the oversight 
document, court order or receipt of the Department's 
approval of the remedial action workplan for an industrial 
establishment. 

(b) The environmental insurance policy shall be issued by 
an entity licensed by the New Jersey Department of Banking 
and Insurance to transact business in the State of New 
Jersey and shall specify the following: 

1. The applicable case number, the known contaminat­
ed site list number, site name, site address, and name of 
the Department contact; 

2. That the environmental insurance policy shall not be 
revoked or terminated without the prior written approval 
of the Department; 

3. That the insurer shall only disburse those funds from 
the environmental insurance policy that the Department 
approves in writing be disbursed pursuant to N.J.A.C. 
7:26C-7.10; 

4. That the funds in the environmental insurance policy 
will be utilized solely for the purposes of conducting the 
remediation; 

5. The Department is the sole beneficiary of the envi­
ronmental insurance policy; and 

6. That, in the event that the person that has estab­
lished the environmental insurance policy or the person 
conducting the remediation, as appropriate, fails to com­
plete the remediation, the Department may, in its sole 
discretion, perform the remediation of the site or allow a 
transferee of an industrial establishment to perform the 
remediation of the site using the funds in the environmen­
tal insurance policy. 

(c) The person required to establish the remediation 
funding source may at any time submit a written request to 

7:26C-7.6 

the Department to substitute the environmental insurance 
policy with an alternate remediation funding source pursu­
ant to N.J.A.C. 7:26C-7.2(b) and (c). The Department 
shall return the duplicate original environmental insurance 
policy to the person for termination after the Department 
has determined that an alternate remediation funding 
source has been established pursuant to the requirements in 
this subchapter. 

7:26C-7.6 Line of credit requirements 

(a) Any person who chooses to establish a line of credit 
agreement shall: 

1. Submit duplicate original line of credit agreements 
pursuant to (b) below, certified in accordance with 
N.J.A.C. 7:26C-1.2(a) and (c) to the Department at the 
address provided at N.J.A.C. 7:26C-1.6; ·and 

2. Submit the line of credit agreement within 14 calen­
dar days after the effective date of the oversight docu­
ment, court order or· receipt of the Department's approval 
of the remedial action workplan for an industrial estab­
lishment. 

(b) The line of credit agreement shall specify the follow­
ing: 

1. The applicable case number, the Known Contami­
nated Site List number, site name, site address, and name 
of the Department contact; 

2. That the line of credit agreement shall not be re­
voked or terminated without the prior written approval of 
the Department;. 

3. That the person providing the line of credit shall 
only disburse those funds from the line of credit that the 
Department approves in writing be disbursed pursuant to 
N.J.A.C. 7:26C-7.10; 

4. That the funds in the line of credit shall be utilized 
solely for the purposes of conducting the remediation and 
for management of the line of credit; and 

5. That, in the event that the person that has estab­
lished the line of credit or the person conducting the 
remediation, as appropriate, fails to complete the remedi­
ation, the Department may, in its sole discretion, perform 
the remediation of the site or allow a transferee of an 
industrial establishment to perform the remediation of the 
site using the funds in the line of credit. 

(c) The person that has established the remediation fund­
ing source may at any time submit a written request to the 
Department to substitute the line of credit with an alternate 
remediation funding source pursuant to N.J.A.C. 
7:26C-7.2(b) and (c). The Department shall return the 
duplicate original line of credit agreement to the person for 
termination after the Department "has determined that an 
alternate remediation funding source has been established 
pursuant to the requirements in this subchapter. 
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7:26C-7.7 Self-guarantee requirements 

(a) Any person who chooses to provide a self-guarantee 
to satisfy the requirement of a remediation funding source 
shall: 

1. Submit a written statement to satisfy the require­
ments for a remediation funding source by providing a 
self-guarantee, certified in accordance with N.J.A.C. 
7:26C-1.2(a) and (c), to the Department at the address 
provided at N.J.A.C. 7:26C-1.6; 

2. Submit the written statement identified in (a)1 
above: 

i. Within 30 calendar days after receipt of a draft 
administrative consent order pursuant to N.J.A.C. 
7:26C-5; or 

ii. Upon submission to the Department of an appli­
cation for a remediation agreement pursuant to N.J.S.A 
13:1K-6 et seq.; or 

iii. Upon submission to the Department for approval 
of a remedial action workplan for an industrial estab­
lishment. 

(b) The written statement shall demonstrate the follow­
ing: 

1. That the estimated cost of the remediation, ap­
proved by the Department, shall not exceed one-third of 
the tangible net worth of the person required to establish 
the remediation funding source; and 

2. That the person has the cash flow to assure the 
availability of money for the cost of remediation during 
the time necessary to conduct the remediation. Specifi­
cally, the written statement shall demonstrate that: 

i. The person's gross receipts (income) exceed its 
gross payments (expenses) for the preceding fiscal year 
that ended closest in time to the date of the Depart­
ment's receipt of the self-guarantee statement submit­
ted pursuant to (a )2 above; and 

ii. The person's gross receipts must be greater than 
or equal to the estimated costs of completing the 
remediation activities scheduled for the following 
12-month period. 

(c) The written statement shall include the following: 

1. The applicable case number, the known contaminat­
ed site list number, site name, site address, name of 
Department contact, and the estimated cost of remedia­
tion determined in accordance with N.J.A.C. 
7:26C-7.3(b); 

2. A current statement of income and expenses; 

3. An audited balance sheet or similar statement of 
assets and liabilities, for the preceding fiscal year that 
ended closest in time to the date of the self-guarantee 
statement; and 
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4. A statement from the chief financial officer or simi­
lar officer that the information in the written request is 
true to the best of the requestor's information, knowledge 
and belief and meets the requirements of N.J.S.A. 
58:10B-3(f). 

(d) The Department shall notify the person seeking to 
provide a self-guarantee whether or not the person satisfies 
the self-guarantee requirements as outlined at (b) above. 

(e) The self-guarantee shall be valid, if approved by the 
Department, for one year from the date of the Depart­
ment's approval, the effective date of the administrative 
consent order, the effective date of the remediation agree­
ment, or approval of the remedial action workplan, as 
applicable. Thereafter, the person shall: 

1. Comply with the requirements of (a), (b) and (c) 
above, annually, to provide a self-guarantee for each 
successive year that the person is required to maintain a 
remediation funding source and wishes to continue to 
provide a self-guarantee; and 

2. Submit the information required by (a), (b) and (c) 
above to the Department, at the address provided at 
N.J.A.C. 7:26C-1.6, 30 calendar days prior to the date of 
expiration of the existing statement. · 

7:26C-7.8 Remediation funding source surcharge· 

(a) A person required to establish and maintain a remed­
iation funding source that elects to establish the remediation 
funding source by one or any combination of the following: 
a remediation trust fund, a line of credit, or an environmen­
tal insurance policy, shall submit to the Department a 
remediation funding source surcharge pursuant to (b) be­
low. 

(b) The person shall submit the remediation funding 
source surcharge to the Department at the address provided 
at N.J.A.C. 7:26C-1.6 and shall conform with the require­
ments outlined below: 

1. The amount of the remediation funding source sur­
charge shall be equal to one percent of the remediation 
funding source; 

2. The remediation funding source surcharge shall be 
submitted to the Department within 30 calendar days 
after the effective date of the oversight document, receipt 
of the Department's approval of the remedial action 
workplan for an industrial establishment, or court order 
and annually thereafter on the same date until the De­
partment notifies the person in writing that the person 
has satisfied the requirements of the court order, over­
sight document, or Department approved remedial action 
workplan for an industrial establishment and the remedia­
tion funding source is no longer needed; and 
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3. The remediation funding source surcharge payment 
shall be made by cashier's or certified check and made 
payable to the New Jersey Economic Development Au­
thority. 

7:26C-7.9 Changes in the remediation funding source 
amount 

(a) The person that has established the remediation fund­
ing source may at any time submit to the Department a 
request to approve a reduction in the amount of the remedi­
ation funding source, along with a revised remediation cost 
estimate. 

(b) The Department shall respond to requests pursuant 
to N.J.A.C. 7:26C-7.9(a) within 90 calendar days after the 
Department's receipt of such request. 

(c) Upon receipt of a written approval from the Depart­
ment, the person that has established the remediation fund­
ing source may decrease the remediation funding source 
amount to an amount equal to the amount approved by the 
Department. 

(d) Within 30 calendar days after completion of the 
remediation cost review required pursuant to N.J.A.C. 
7:26C, Appendix C or within 30 calendar days after receipt 
of written notice from the Department that the cost of the 
remediation has increased, the person that has established 
the remediation funding source shall increase the remedia­
tion funding source amount to an amount equal to the 

\, _ _/ revised cost estimate of the remediation. 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Inserted a new (b); and recodified former (b) and (c) as (c) and (d). 

7:26C-7.10 Disbursements from the remediation funding 
source to fund the remediation 

(a) A person responsible for conducting the remediation 
of a site for which a remediation funding source has been 
established may submit to the Department, at the address 
provided at N.J.A.C. 7:26C-1.6, a written request to use the 
remediation funding source to pay for the actual costs of the 
remediation, which includes the following information: 

1. Identification of the site, including name, address, 
case number (if applicable), comprehensive site list num­
ber, status of the case and the Department contact for tht: 
case; 

2. A detailed description, including documentation, of 
costs incurred and the specific remediation activities that 
have been completed; 

3. A detailed description, including documentation, of 
costs to be incurred and the specific remediation activities 
that will be completed under this request; and 

4. The amount of the disbursement requested based on 
(a)2 and 3 above and the remediation activities remaining 
to be completed at the site. 
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(b) Within 30 calendar days after the Department's re­
ceipt of the written request submitted pursuant to (a) above, 
the Department shall review the request and shall respond 
as follows: 

1. The information is complete and the disbursement 
amount represents actual costs of remediation therefore 
the disbursement is approved; 

2. The information is complete however the disburse­
ment amount does not represent actual costs of remedia­
tion therefore the disbursement is not approved; or 

3. The information is incomplete and the Department 
shall not give further consideration to the disbursement 
request until the requestor submits all the required infor­
mation. 

7:26C-7.11 Return of the remediation funding source 

(a) The Department shall notify in writing the person 
that has established the remediation funding source, that the 
person is no longer required to maintain the remediation 
funding source. 

(b) The Department shall return the remediation funding 
source pursuant to (c) below when: 

1. The Department determines that the person respon­
sible for conducting the remediation has completed all the 
substantive and financial requirements of: 

i. The oversight document; 

ii. Court order; or 

iii. Department approved remedial action workplan 
for an industrial establishment; or 

2. The Department approves in writing one of the 
following: 

i. An innovative remedial action technology; 

ii. A limited restricted use remedial action; or 

iii. An unrestricted use remedial action. 

(c) When the Department makes one of the findings or 
approvals listed in (b) above, the Department shall allow the 
person responsible for establishing the remediation funding 
source to terminate or modify the remediation funding 
source consistent with the finding or approval. The Depart­
ment shall only allow that person to terminate the remedia­
tion funding source if there is no additional remediation 
which has not yet been completed at the site. 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Rewrote (b); and added (c). 

7:26C-7.12 Failure to perform the remediation 

(a) The Department shall notify in writing the person 
required to establish a remediation funding source if the 
Department determines that the person responsible for 
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conducting the remediation has failed to perform the 
remediation as required pursuant to an oversight document, 
court order or Department approved remedial action work­
plan for an industrial establishment. The person shall have 
30 calendar days after receipt of such notice, unless other­
wise extended in writing by the Department, to perform the 
obligation(s) not performed. 

(b) The Department shall provide a copy of the notifica­
tion in (a) above to any transferee of an industrial establish­
ment when the person required to establish the remediation 
funding source has failed to remediate an industrial estab­
lishment. 

(c) Thirty calendar days after the person's receipt of the 
notification in (a) above, the Department may, in its sole 
discretion, perform the remediation of a site or allow a 
transferee of an industrial establishment to perform the 
remediation Of the site using the funds in the remediation 
funding source. 

SUBCHAPTER 8. SITE ACCESS 

7:26C-8.1 Scope 

This subchapter identifies the minimum requirements for 
a person planning to conduct remediation of real property 
not owned by that person, to obtain access to that property. 

7:26C-8.2 Site access 

(a) Any person responsible for conducting remediation of 
real property not owned · by that person shall take all 
appropriate actions to obtain the access necessary to imple­
ment the remediation as outlined in (b) below. 

(b) The person responsible for conducting remediation of 
real property not owned by that person that requires access 
to that property shall send a written request via certified 
mail, return receipt requested, with a copy to the Depart­
ment, for access to the property, to each owner which shall 
include: 

1. A copy of the oversight document or a description of 
the regulatory program pursuant to which remediation is 
being conducted; 

2. A site map indicating each area for which access is 
needed; 

3. A description of why and the extent of access need­
ed; 

4. A description of the remediation to be conducted, 
indicating the approximate time of initiation of the 
remediation and the approximate time necessary to imple­
ment the remediation; and 
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5. A request that the site owner respond in writing, to 
the person requesting access within 30 calendar days after 
receipt of the written request. 

(c) If the owner of the property does not respond, the 
person conducting the remediation may send a second 
written request by certified mail return receipt requested, 
with a copy to the Department, to the property owner. The 
second written request shall include a copy of the first 
written request detailed in (b) above. 

(d) Nothing contained in this section shall be construed 
to relieve any person conducting remediation of that per­
son's obligations to conduct remediation at any portion of a 
site or area( s) of concern to which the person has access. 

(e) The person responsible for conducting the remedia­
tion shall initiate and rigorously pursue an action in Superi­
or Court, including an appeal to the Appellate Division, if 
appropriate, for site access if an access agreement with the 
property owner is not reached. The person responsible for 
conducting the remediation shall provide written confirma­
tion to the Department of the initiation of such action. 
Upon request by the Department the person responsible for 
conducting the remediation shall submit a copy of the court 
order that indicates that the Superior Court denied access to 
the property. 

SUBCHAPTER 9. OVERSIGHT COSTS 

7:26C-9.1 Scope 

(a) This subchapter provides: 

1. The fixed cost schedule for Department review of a 
preliminary assessment report or site investigation report 
submitted by any person, at N.J.A.C. 7:26C-9.2; 

2. The fixed costs to obtain Department oversight of 
remediation for an owner or operator of an underground 
storage tank not regulated by N.J.A.C. 7:14B, which is 
used solely to store heating oil for consumption on site or 
which is of 1,100 gallon capacity or less and is used solely 
for storage of motor fuel at a farm or residence which 
motor fuel was not used for commercial purposes, and 
from which there has been a discharge, at N.J.A.C. 
7:26C-9.2; 

3. The oversight cost formula for Department oversight 
activities to be directly billed to the person conducting the 
remediation of a site not subject to the fixed costs set 
forth at N.J.A.C. 7:26C-9.2, at N.J.A.C. 7:26C-9.3; and 

4. The procedures and criteria by which the recipient 
of a bill for Department oversight costs calculated pursu­
ant to N.J.A.C. 7:26C-9.3(d) may contest those costs at 
N.J.A.C. 7:26C-9.4. 
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7:26C-9.2 Fixed oversight costs 

(a) A person shall pay all applicable fixed costs required 
by this section upon submittal to the Department of each 
request or submission as follows:· 

1. Preliminary assessment report $250.00 
2. Site investigation report $500.00 
3. Remedial action reportt $500.00 

t This is limited to owners or operators of underground stor­
age tanks not regulated by N.J.A.C. 7:14B and used solely for 
storing heating oil for on-site consumption; or of under­
ground storage tanks of 1,100 gallon capacity or less used 
solely for storage of motor fuel at a farm or residence which 
motor fuel was used for noncommercial purposes. 

(b) The fixed costs required by (a) above are nonrefunda­
ble, are not one time costs, and shall be submitted with each 
and every submittal made to the Department. 

(c) The person responsible for conducting the remedia­
tion shall pay all fixed costs required by this section in 
accordance N.J.A.C. 7:26C-9.5. 

(d) The Department shall not review a preliminary as­
sessment report, site investigation report, or remedial action 
report for remediation of a discharge from an underground 
storage tank unless and until the Department receives the 
appropriate fixed cost as listed in (a) above. 

7:26C-9.3 Oversight cost formula 

(a) Any person conducting remediation with the Depart­
ment's oversight pursuant to this chapter, the Industrial Site 
Recovery Act, pursuant to N.J.A.C. 7:26B, or the Under­
ground Storage of Hazardous Substances Act, pursuant to 
N.J.A.C. 7:14B, shall submit payment to the Department, to 
the address provided at N.J.A.C. 7:26C-9.5, within 30 calen­
dar days after receipt from the Department of a bill for the 
Department's oversight costs for the period being charged. 

(b) The Department shall include the following informa­
tion in the bill for the Department's oversight costs refer­
enced in (a) above: 

1. Site job number; 

2. Name of each staff member performing work on the 
site; and 

3. Number of hours spent by each staff member work­
ing on the site. 

(c) The Department shall send a bill based on the formu­
la in (d) below to the person responsible for conducting the 
remediation at regular intervals throughout the duration of 
the remediation. 

(d) The Department's oversight costs are based on the 
Department's costs of working on activities for a site. 
These costs are based upon the formula: Oversight Costs = 
A+ B; 
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1. Where A = [(Number of coded hours x Hourly 
Salary Rate) x (Salary Additive Factor) x (Fringe Benefit 
Factor)] + [(Number of coded hours x Hourly Salary 
Rate)] + specifically: 

i. Number of coded hours represents the sum of 
hours .each employee has coded to the site-specific job 
number. Actual hours for all State employees includ­
ing without limitation case managers, geologists, techni­
cal coordinators, samplers, inspectors, supervisors, sec­
tion chiefs, and bureau chiefs using the site-specific job 
number, will be included in the formula calculations; 

ii. The hourly salary rate is each employee's annual 
salary divided by the number of working hours in a 
year; 

iii. The salary additive rate represents the prorated 
percentage of charges attributable to NJDEP employ­
ees' reimbursable "down time." Reimbursable "down 
time" includes vacation time, administrative leave, com­
pensatory time, sick leave, holiday time, emergency or 
early closing, jury duty, absent with pay, convention, 
injury in the line of duty (SLI), military allowance with 
pay, union negotiating sessions, lost time on first day of 
injury, counseling-employee advisory service, union 
business activities, grievances/hearings/Department con­
ferences, civil service examinations, absent with pay in 
lieu of working holiday, and workers' compensa­
tion/SLI. The calculation for the salary additive is the 
sum of the reimbursable "down time" divided by the 
net Department regular salary for a given fiscal year. 
The net Department regular salary is calculated by 
subtracting from the Department regular salary employ­
ees' reimbursable and non-reimbursable "down time." 
Non-reimbursable "down time" includes absent without 
pay, fire called by State Fire Warden, conferences and 
seminars, voluntary furlough, family leave, and suspen­
sion without pay; 

iv. The fringe benefit rate represents the Depart­
ment's charges for the following benefits: pension, 
health benefits including prescription drug and dental 
care program, workers compensation, temporary dis­
ability insurance, unused sick leave and FICA. The 
fringe benefit rate is developed by the Department of 
the Treasury's Office of Management and Budget 
(OMB). OMB negotiates the rate with the United 
States Department of Health and Human Services on 
an annual basis. The rate is used by all State agencies 
for estimating and computing actual charges for fringe 
benefit costs related to Federal, dedicated and non­
state funded programs; and 

2. Where B = (Direct Costs), specifically direct costs 
represent any nonsalary direct, site-specific costs includ­
ing, but not limited to, laboratory analysis or contractor 
expenses. These costs shall be billed directly as a formula 
add on. 
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(e) Interest shall accrue on the unpaid balance of over­
sight costs, beginning at the end of the 30 calendar day 
period established at (a) above, at the rate established by 
Ru1e 4:42 of the current edition of the Rules Governing the 
Courts of the State of New Jersey. 

(f) The Department shall develop on an annual basis and 
publish notice in the New Jersey Register of the fringe 
benefit rate to be used by the Site Remediation Program for 
the fiscal year. 

(g) The person conducting the remediation of a site shall 
not receive a "no further action" letter from the Depart­
ment unless all oversight costs and fixed costs for work 
previously billed by the Department to the site are paid. 
The Department may discontinue oversight or review of a 
submittal unless all oversight costs for work previously billed 
are paid. In addition, the Department may consider the 
failure to pay the oversight costs and fixed costs to be a 
violation of the applicable statutory and regulatory authori­
ties and may initiate actions to recover its oversight costs. 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Rewrote (a); in (d)1, deleted a reference to Indirect Cost Factor in 
the introductory paragraph, and deleted v through viii; and in (f), 
deleted "and the indirect cost rate" following "benefit rate". 

7:26C-9.4 Oversight cost review 

(a) To contest an oversight cost calculated pursuant to 
N.J.A.C. 7:26C-9.3(d), any person shall, within 30 calendar 
days after the person's receipt of the bill for the oversight 
cost from the Department, submit a written request to the 
Department, at the address provided at (c) below, for an 
oversight cost review pursuant to (d) below. 

(b) The Department shall not accept an oversight cost 
review request if the request is based on the following: 

1. An employee's hourly salary rate; 

2. The Department's salary additive rate or fringe ben­
efit rate; or 

3. Management decisions of the Department, including 
decisions regarding who to assign to a case, how to 
oversee the case or how to allocate resources for case 
review. 

(c) The objector shall submit an oversight cost review 
request to the Department at the following address: 

Attention: Oversight Cost Review Request 
(Assistant Director) 
Division of Responsible Party Site Remediation 
New Jersey Department of Environmental Protec-

tion 
401 E. State Street 
PO Box028 
Trenton, NJ 08625-0028. 
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(d) The following information shall be included in a 
request for an oversight cost review: 

1. A copy of the bill; 

2. Payment of all uncontested charges, if not previously 
paid; 

3. A list of the specific oversight cost charges contest­
ed; 

4. The factual questions at issue in each of the contest­
ed charges; 

5. The name, mailing address and telephone number of 
the person making the request; 

6. Information supporting the request or other written 
documents relied upon to support the request; 

7. An estimate of the amount of time required for an 
informal ·meeting with Department representatives; ·and 

8. A request, if necessary, for a barrier free meeting or 
hearing location for physically disabled persons. 

(e) If any information or the payment required by (d) 
above is not included, the Department shall deny a request 
for an oversight cost review. 

(f) Upon the Department's receipt of a request for an 
oversight cost review, the Department shall attempt to 
resolve any of the factual issues in dispute. If the Depart­
ment determines that an oversight cost imposed was incor­
rect, the Department shall adjust the oversight cost and 
issue a new bill which shall be due and payable within 30 
calendar days after receipt. 

(g) The Department may, if it determines that the factual 
issues involving an oversight cost dispute cannot be resolved 
informally, determine the matter to be a contested case and 
transfer . it to the Office of Administrative Law for an 
adjudicatory hearing. An adjudicatory hearing shall be 
conducted pursuant to the Administrative Procedure Act, 
N.J.S.A. 52:14B-1 et seq., and the Uniform Administrative 
Procedure Rules, N.J.A.C. 1:1. 

(h) If the Department does not determine the matter to 
be a contested case and, therefore, not subject to an adjudi­
catory hearing, the Department shall issue written notifica­
tion for this determination. This determination shall be 
considered a final agency action. 

(i) If the objector does not file a request for an oversight 
cost review within 30 calendar days after the objector's 
receipt of the bill for the oversight cost from the Depart­
ment, the full amount of the oversight cost shall be due and 
owing. If the bill is not paid, the Department may take any 
action in accordance with N.J.A.C. 7:26C-9.3(g). 

Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

In (b )2, deleted a reference to indirect rate. 
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7:26C-9.5 Payment for oversight costs 

All payments of oversight costs required by this subchap­
ter shall be made by certified check, attorney check, money 
order, or by personal check. Checks and money orders 
shall be made payable to "Treasurer, State of New Jersey." 
Unless otherwise authorized by the Department, all pay­
ments of oversight costs shall be made to the address 
indicated on the invoice. 

SUBCHAPTER 10. CIVIL ADMINISTRATIVE 
PENALTIES AND REQUESTS FOR 
ADJUDICATORY HEARINGS 

7:26C-10.1 Scope · 

This subchapter shall govern the Department's assessment 
of civil administrative penalties for violations of administra­
tive orders or administrative consent orders issued pursuant 
to N.J.A.C. 7:26C-5 or of declarations of environmental 
restrictions recorded pursuant to N.J.A.C. 7:26E-6. This 
subchapter shall also govern the procedures for requesting 
an adjudicatory hearing on a notice of civil administrative 
penalty assessment. 

7:26C-10.2 Applicability 

(a) Each violation of an administrative order or an ad­
ministrative consent order or a declaration of environmental 

'----./ restrictions shall constitute a separate and distinct offense. 

(b) Each day during which a violation continues shall 
constitute an additional, separate, and distinct off~nse. 

(c) The Department may, in its discretion, treat an of­
fense as a first offense solely for civil administrative penalty 
determination purposes, if the violator has not committed 
the same offense in the five years immediately preceding the 
date of the pending offense. 

(d) Neither the assessment of a civil administrative penal­
ty nor the payment of any such civil administrative penalty 
shall be deemed to affect the availability of any other 
enforcement provisions provided for by any other statute in 
connection with the violation for which the assessment is 
levied. 

7:26C-10.3 Procedures for assessment and payment of 
civil administrative penalties 

(a) In order to assess a civil administrative penalty for 
violations of an administrative order or an administrative 
consent order or a declaration of environmental restrictions 
the Department shall, by means of a notice of civil adminis­
trative penalty assessment, notify the violator by certified 
mail (return receipt requested) or by personal service. The 
Department may, in its discretion, assess a civil administra-

-._.-/ tive penalty for more than one offense in a single notice of 

7:26C-10.3 

civil administrative penalty assessment or in multiple notices 
of civil administrative penalty assessment. This notice of 
civil administrative penalty assessment shall: 

1. Identify the provisions violated; 

2. Concisely state the facts which constitute the viola­
tion; 

3. Order such violation to cease; 

4. Specify the amount of the civil administrative penal­
ty to be imposed; and 

5. Advise the violator of the right to request an adjudi­
catory hearing pursuant to the procedures in N.J.A.C. 
7:26C-10.4. 

(b) Payment of the civil administrative penalty is due 
upon receipt by the violator of the Department's Final 
Order in a contested case or when a notice of civil adminis­
trative penalty becomes a Final Order, as follows: 

1. If no hearing is requested pursuant to the proce­
dures in N.J.A.C. 7:26C-10.4, a notice of civil administra­
tive penalty assessment becomes a Final Order on the 
21st calendar day following receipt by the violator; 

2. If the Department denies the hearing request pursu­
ant to the standards in the Administrative Procedure Act, 
N.J.S.A. 52:14B-1 et seq., a notice of civil administrative 
penalty assessment becomes a Final Order upon receipt 
by the violator of such denial; or 

3. If an adjudicatory hearing is conducted, a notice of 
civil administrative penalty assessment becomes a Final 
Order upon receipt by the violator of a Final Order in a 
contested case. 

(c) If a civil administrative penalty is not paid within 30 
calendar days of the date of a Final Order, and the penalty 
is not contested pursuant to N.J.A.C. 7:26C-10.4, or any 
payment pursuant to a payment schedule entered into with 
the Department is not made, an interest charge shall accrue 
on the amount of the penalty from the 30th calendar day 
that amount was due and owing. 

(d) If a civil administrative penalty is appealed pursuant 
to N.J.A.C. 7:26C-10.4 and the amount of the penalty is 
upheld, in whole or in part, a rate of interest shall be 
calculated on that amount as of the 30th calendar day from 
the date the amount was due and owing. 

(e) The rate of interest charged on any late penalty shall 
be that established by the New Jersey Supreme Court for 
interest rates on judgments, as set forth in the Rules 
Governing the Courts of the State of New Jersey. 

(f) The Department may assess and recover, by civil 
administrative order, the reasonable costs of preparing and 
successfully enforcing a civil administrative penalty. The 
assessment may be recovered at the same time as a civil 
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administrative penalty, and shall be m addition to the 
penalty assessment. 

(g) Any person who violates an administrative order or 
an administrative consent order or a declaration of environ­
mental restrictions, or who fails to pay a civil administrative 
penalty in full or to agree to a schedule of payment therefor, 
shall be subject to a civil penalty not to exceed $50,000 per 
offense. Any penalty so incurred may be recovered with 
costs in a summary proceeding pursuant to N.J.S.A. 2A:58-1 
et seq., in the Superior Court or a municipal court. 

7:26C-10.4 Procedures for requesting and conducting 
adjudicatory hearings 

(a) If the Department does not receive a hearing request 
within 20 calendar days after receipt by the violator of a 
notice of civil administrative penalty assessment, the Depart­
ment shall deny the hearing request. 

(b) To request an adjudicatory hearing to contest a notice 
of civil administrative penalty assessment, the violator shall 
submit the following information in writing to the Depart­
ment at the address in (e) below: 

1. The name, address, and telephone number of the 
violator and its authorized representative; 

2. The violator's defenses to each of the Department's 
findings of fact in the notice of civil administrative penalty 
assessment stated in short and plain terms; 

3. An admission or denial of each of the Department's 
findings of fact in the notice of administrative penalty 
assessment. If the violator is without knowledge or infor­
mation sufficient to form a belief as to the truth of a 
finding, the violator shall so state and this shall have the 
effect of a denial. A denial shall fairly meet the sub­
stance of the findings denied. When the violator intends 
in good faith to deny only a part or a qualification of a 
finding, the violator shall specify so much of it as is true 
and material and deny only the remainder. The violator 
may not generally deny all of the findings, but shall make 
all denials as specific denials of designated findings. For 
each finding the violator denies, the violator shall state 
the fact or facts as the violator believes it or them to be; 

4. Information supporting the request and specific ref­
erence to or copies of other written documents relied 
upon to support the request; 

5. An estimate of the time required for the hearing (in 
days and/or hours); and 

6. A request, if necessary, for a barrier-free hearing 
location for physically disabled persons. 

(c) If the violator fails to include all the information 
required by (b) above, the Department shall deny the 
hearing request. 

ENVIRONMENTAL PROTECTION 

(d) All adjudicatory hearings shall be conducted in accor­
dance with the Administrative Procedure Act, N.J.S.A. 
52:14B-1 et seq., and the Uniform Administrative Proce­
dure Rules, N.J.A.C 1:1. 

(e) Requests for adjudicatory hearings shall be sent to: 

Office of Legal Affairs 

New Jersey Department of Environmental Protec-
tion 

PO Box 402 

Trenton, New Jersey 08625-0402 

Attention: Hearing Request 

SUBCHAPTER 11. PETROLEUM 
UNDERGROUND STORAGE TANK 
REMEDIATION UPGRADE AND CLOSURE 
FUND 

Authority 

N.J.S.A. 13:1D-1 et seq. and P.L. 1997, c.235. 

Source and Effective Date 

R.1998 d.155, effective April 6, 1998. 
See: 29 N.J.R. 5154(a), 30 N.J.R. 1321(a). 

7:26C-11.1 Scope 

This subchapter sets forth the requirements for any per­
son to apply for a loan and/or grant from the Petroleum 
Underground Storage Tank Systems Remediation, Upgrade 
and Closure Fund. 

7:26C-11.2 Financial assistance, loans and grants 

(a) An applicant for a loan and/or a grant from the Fund 
shall submit an application on forms available from the 
Department at the address provided at N.J.A.C. 7:26C-1.6 
and a written request, certified in accordance with N.J.A.C. 
7:26C-1.2, to the Department at the address provided at 
N.J.A.C. 7:26C-1.6 which includes: 

1. A statement by the applicant which states whether or 
not the applicant is currently conducting the remediation 
of a discharge or the upgrade or closure of an under­
ground storage tank system(s) pursuant to N.J.A.C. 7:14B, 
or conducting a remediation in accordance with an over­
sight document executed pursuant to N.J.A.C. 7:26C. 
The statement shall include, as applicable, case number, 
Known Contaminated Site List number and the name of 
the assigned Department case manager; 

2. For tanks regulated pursuant to N.J.S.A. 58:10A-23, 
a statement by the applicant that the underground storage 
tank system(s) has been properly registered by the De­
partment pursuant to N.J.A.C. 7:14B; 
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3. For underground storage tanks regulated pursuant 
to N.J.S.A. 58:10A-23, the registration number; 

4. A statement by the applicant as to whether the 
application is for a loan, a grant, or both; 

5. A statement by the applicant as to which of the 
following provisions of N.J.S.A. 58:10A-37.1 et seq. apply 
to the applicant's request: 

i. A discharge of petroleum has occurred which po­
ses an imminent and significant threat to drinking water 
sources, human health or to environmentally sensitive 
areas as defined pursuant to N.J.A.C. 7:26E; 

ii. The regulated tank system is required to be up­
graded pursuant to 42 U.S.C. §§ 6991 et seq., including 
necessary remediation; 

iii. The regulated tank system is required to be 
closed pursuant to 42 U.S.C. §§ 6991 et seq., including 
necessary remediation; 

iv. The regulated tank system is required to be up­
graded pursuant to N.J.S.A. 58:10A-21 et seq., but not 

. pursuant to 42 U.S.C. §§ 6991, including necessary 
remediation; 

v. The regulated tank system(s) requires the remedi­
ation of a discharge other than those given priority 
above; or 

vi. The regulated tank system(s) is required to be 
closed pursuant to N.J.S.A. 58:10A~21 et seq., but not 
pursuant to 42 U.S.C. §§ 6991, including necessary 
remediation; 

vii. The underground storage tank system( s) requires 
the remediation of a discharge of heating oil from an 
underground storage tank system(s) used to store oil 
for on-site consumption in a residential building; 

6. A statement by the applicant whether an application 
has been made to any other funding source for financial 
assistance, such as the Hazardous Discharge Site Remedi­
ation Fund or the New Jersey Spill Compensation Fund; 

7. A statement as to whether the applicant has previ­
ously received monies from the Fund for a remediation, 
or the closure or upgrade of an underground storage tank 
systems; 

8. A description of the work to be completed under the 
loan and/or grant. All work being conducted on the 
petroleum underground storage tank systems shall be 
conducted pursuant to the requirements of N.J.A.C. 
7:14B and 7:26E; 

9. A cost estimate for the completion of work listed at 
(a)8 above. For a regulated underground storage tank 
system(s) other than homeowner tanks, a contractor certi" 
fied pursuant to N.J.A.C. 7:14B-13 shall provide the cost 
estimate; 

10. The total amount of loan or grant requested; 

7:26C-11.2 

11. The following certification which states that the 
applicant does not have any violations, outstanding fees or 
penalties with the Department: 

i. "I certify that I am in compliance with all applica­
ble Department rules and regulations and do not have 
any outstanding violations, fees, or penalties"; and 

ii. The certification in (a) lli above shall be signed 
pursuant to N.J.A.C. 7:26C-1.2(b)2; and 

iii. Any applicant not in compliance with all applica­
ble Department rules and regulations shall submit a 
written description of, and explanation for such non­
compliance, including a list of violations and outstand­
ing fees, or penalties. The applicant shall specifically 
state whether the violations, fees, or penalties are cur­
rently being contested in a manner prescribed by law or 
whether the violations, fees or penalties resulted from a 
lack of financial resources to perform the required 
remediation; 

12. For applicants other than public entities or owners 
or operators of underground storage tank systems used to 
store heating oil for on-site consumption in a residential 
building, a statement that the applicant has applied to a 
bank, insurance company or other financial institution 
and has been rejected for financial assistance or coverage. 
The applicant shall supply a copy of the rejection letter to 
the Department. 

13. The last three annual financial statements of the 
applicant. An applicant who is a homeowner applying to 
remediate discharges at the applicant's domicile shall 
submit the· applicant's last three Federal income tax re­
turns; and 

14. A certification by an applicant who is requesting a 
conditional hardship grant which states the following: 

i. "I certify that I owned or operated the subject 
petroleum underground storage tank system( s) as of 
December 1, 1996 and continually thereafter or inherit­
ed the property from a person who owned the petrole­
um underground storage tank system(s) as of that date; 
and · 

(1) I have a taxable income less than $100,000 per 
year; 

(2) My net worth, exclusive of my primary resi­
dence, is less than $100,000; or 

(3) The net worth of my business that owns or 
operates less than 10 underground storage tank sys­
tems is less than $2,000,000. 

(b) The Department shall review the applicant's request 
for a loan and/or a grant based on the information provided 
by the applicant in accordance with (a) above and shall 
notify the applicant in writing within 30 calendar days after 
receipt of the application as follows: 
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1. The applicant's request for a loan and/or a grant is 
administratively and technically complete and the Depart­
ment has referred the request to the Authority for finan­
cial review in accordance with N.J.A.C. 19:31-11. 

2. The applicant's request for a loan and/or a grant is 
administratively or technically incomplete and the Depart­
ment cannot take further action on the application until 
the deficiencies listed in the Department's notification are 
corrected; or 

3. The applicant is not eligible for a loan or grant from 
the Fund and a statement of the reason(s) therefor. 

APPENDIX A 

STANDARD ADMINISTRATIVE CONSENT ORDER 

The standard administrative consent order contains refer­
ences to [Person], [amount], [Order], and other blank brack­
ets [ ]. Upon the Department's issu­
ance or entry of an [Order], the Department will replace 
these terms and blank spaces with the appropriate informa­
tion for that specific oversight document. 

IN THE MATTER OF THE 

[Site name] 

AND [ORDER] 

[Name of Person] 

This [Order] is issued pursuant to the authority vested in 
the Commissioner of the New Jersey Department of Envi­
ronmental Protection (hereinafter "the Department" or 
"DEP") by N.J.S.A. 13:1D-1 et seq., and N.J.S.A. 58:10B-1 
et seq., and the Water Pollution Control Act, N.J.S.A. 
58:10A-1 et seq., the Solid Waste Management Act, 
N.J.S.A. 13~1E-1 et seq., and the Spill Compensation and 
Control Act, N.J.S.A. 58:10--23.11 et seq. and duly delegated 
to the Assistant Director, Division of Responsible Party Site 
Remediation pursuant to N.J.S.A. 13:1B-4. 

FINDINGS 

1. [The name, location, street address and general de­
scription of the contaminated site (hereinafter "Site") which 
is the subject of the [Order].] 

2. [The full name and mailing address of each party 
executing the [Order].] 

3. [The regulatory and enforcement history of the site.] 

4. By entering this [Order], [Person] neither admits to 
any fact, fault or liability under any statute or regulation 
concerning the condition of the Site nor waives any rights or 
defenses with regard to the site except as specifically provid­
ed in this [Order]. 

ENVIRONMENTAL PROTECTION 

5. The scope of the investigation and remediation re­
quired by this [Order] will include all contaminants at the 
above referenced Site, and all contaminants which are ema­
nating from or which have emanated from the Site. 

ORDER 

I. Remediallnvestigation Requirements 

1. Within [ ] calendar days after 
the effective date of this [Order] or as otherwise approved 
in writing by the Department, [Person] shall submit to the 
Department a detailed draft Remedial Investigation Work 
Plan (hereinafter the "RI Work Plan") in accordance with 
N.J.A.C. 7:26E. 

2. Within [ ] calendar days after 
receipt of the Department's written comments on the draft 
RI Work Plan, or as otherwise approved in writing by the 
Department, [Person] shall modify the draft RI Work Plan 
to conform to the Department's comments and shall submit 
the modified RI Work Plan to the Department. The deter­
mination as to whether or not the modified RI Work Plan, 
as resubmitted, conforms to the Department's comments 
and is otherwise acceptable to the Department shall be 
made solely by the Department in writing. 

3. Upon receipt of the Department's written final ap­
proval of the RI Work Plan, [Person] shall conduct the 
remedial investigation in accordance with the approved RI 
Work Plan and the schedule therein. 

4. [Person] shall submit to the Department a draft Re­
medial Investigation Report (hereinafter "RI Report") in 
accordance with N.J.A.C. 7:26E and the RI Work Plan and 
the schedule therein. 

5. If upon review of the draft RI Report the Depart­
ment determines that additional remedial investigation is 
required, [Person] shall conduct additional remedial investi­
gation as required by the Department and submit a second 
draft RI Report. 

6. Within [ ] calendar days after 
receipt of the Department's written comments on the draft 
or second draft (if applicable pursuant to the preceding 
paragraph) RI Report, or longer as authorized by the 
Department, [Person] shall modify the draft or second draft 
RI Report to conform to the Department's comments and 
shall submit the modified RI Report to the Department. 
The determination as to whether or not the modified RI 
Report, as resubmitted, conforms with the Department's 
comments and is otherwise acceptable to the Department 
shall be made solely by the Department in writing. 

II. Remedial Action Selection Report and Remedial Action 
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1. If required by the Department in writing, within 
] calendar days after [Person's] receipt of the De­

partment's written notice thatthe modified RI Report con­
forms with the Department's comments and is otherwise 
acceptable to the Department, [Person] shall submit a draft 
Remedial Action Selection Report to the Department. [Per­
son] shall in the remedial action selection report demon­
strate how the proposed remedial action will ensure the 
protection of the public health and safety, and the environ­
ment, by including in the report: 

(a) A detailed discussion of the necessary technical 
performance, effectiveness, and reliability of the remedial 
action to attain and maintain compliance with applicable 
remediation standards and required health risk levels 
pursuant to N.J.S.A. 58:10B-1 et seq.; 

(b) A schedule for implementation of the remedial 
action; and 

(c) Identification of potential technical and legal im­
pediments, specifically, use restrictions, zoning and access, 
to implementation of the remedial action and how [Per­
son] expects to remove those impediments. 

2. Within [ ] calendar days after 
[Person's] receipt of the Department's written comments on 
the draft Remedial Action Selection Report, or as otherwise 
approved in writing by the Department, [Person] shall modi­
fy the draft Remedial Action Selection Report to conform 
to the Department's comments and shall submit the modi­
fied Remedial Action Selection Report to the Department. 
The determination as to whether or not the modified Reme­
dial Action Selection Report, as resubmitted, conforms with 
the Department's comments and is otherwise acceptable to 
the Department shall be made solely by the Department in 
writing. 

3. If required by the Department in writing, within 
] calendar days after receipt of the 

Department's written approval of the Remedial Action Se­
lection Report, [Person] shall submit to the Department a 
draft Remedial Action Work Plan in accordance with 
N.J.A.C. 7:26E. 

4. Within [ ] calendar days after 
receipt of the Department's written comments on the draft 
Remedial Action Work Plan, or as otherwise approved in 
writing by the Department, [Person] shall modify the draft 
Remedial Action Work Plan to conform to the Depart­
ment's comments and shall submit the modified Remedial 
Action Work Plan to the Department. The determination 
as to whether or not the modified Remedial Action Work 
Plan, as resubmitted, conforms to the Department's com­
ments and is otherwise acceptable to the Department shall 
be made solely by the Department in writing. 

5. Upon receipt of the Department's written final ap­
proval of the Remedial Action Work Plan, [Person] shall 
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implement the approved Remedial Action Work Plan in 
accordance with the schedule therein. 

6. [Person] shall submit to the Department a draft Re­
medial Action Report (hereinafter "RA Report") in accor­
dance with N.J.A.C. 7:26E and the RA Work Plan and the 
schedule therein. 

7. If upon review of the draft RA Report the Depart­
ment determines that additional remedial action is required, 
[Person] shall conduct additional remedial action as directed 
by the Department and shall submit a second draft RA 
Report. 

8. Within ] calendar days after re-
ceipt of the Department's written comments on the draft or 
second draft (if applicable pursuant to the preceding para­
graph) RA Report, or longer as authorized by the Depart­
ment, [Person] shall modify the draft or second draft RA 
Report to conform to the Department's comments and shall 
submit the modified RA Report to the Department. The 
determination as to whether or not the modified RA Re­
port, as resubmitted, conforms with the Department's com­
ments and is otherwise acceptable to the Department shall 
be made solely by the Department in writing. 

9. If [Person] is implementing a remedial action which 
will not meet an established remediation standard, [Person] 
shall comply with the requirements of N.J.A.C. 7:26E-6.1, 
6.2, 6.4, 6.6, and 6.7 for declarations of environmental 
restrictions and implementing and maintaining institutional 
or engineering controls. 

III. Additional Remedial Investigation and Remedial Ac­
tion 

1. If at any time that this [Order] is in effect the 
Department determines that the prevailing standards in 
N.J.A.C. 7:26E are not being achieved or that additional 
remedial investigation and/or remedial action is required to 
protect the public health and safety and the environment, 
[Person] shall conduct such additional activities as directed 
by the Department. 

IV. Permit Application Process for Remediation 

1. Within thirty (30) calendar days after receipt of the 
Department's written notification regarding the Depart­
ment's selection of the remedial action, [Person] shall sub­
mit to the Department a detailed draft permit application 
submission schedule in accordance with N.J.A.C. 7:26E-7 
for all relevant Federal, State and local permit applications, 
certifications or modifications necessary to implement the 
selected remedial action. 

V. Progress Reports 

1. [Person] shall submit quarterly progress reports which 
detail the status of [Person's] compliance with this [Order] 
to the Department contact identified in this [Order] in 
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accordance with N.J.A.C. 7:26E-6.5(b). [Person] shall sub­
mit the first progress report on or before the last calendar 
day of the fourth calendar month following the effective 
date of this [Order]. [Person] shall submit a progress report 
thereafter on or before the last calendar day of the month 
following the next three calendar months being reported. 
Based on site specific activities being performed by [Person], 
the Department may request that progress reports be sub­
mitted monthly, semi-annually or annually. 

VI. Project Coordination 

1. [Person] shall submit to the Department all docu­
ments required by this [Order], including correspondence 
relating to force majeure issues, by delivery with an ac­
lmowledgment of receipt from the Department. The date 
that the Department executes the acknowledgment will be 
the date the Department uses to determine [Person's] com­
pliance with the requirements of this [Order] and the appli­
cability of stipulated penalties and any other remedies avail­
able to the Department. 

2. Within seven (7) calendar days after the effective date 
of this [Order], [Person] shall submit to the Department the 
name, title, address and telephone number of the individual 
who shall be [Person's] technical contact for the Department 
for all matters concerning this [Order] and [Person] shall 
designate an agent for the purpose of service for all matters 
concerning this [Order] and shall provide the Department 
with the agent's name and address. In the event the 
Department determines that a meeting concerning the 
remediation of the site is necessary, the Department will 
provide notification to these individuals of the date, time 
and place of such meeting. [Person] shall ensure that these 
individuals are available for and participate in such meeting. 

3. Unless otherwise directed in writing by the Depart-
ment, [Person] shall submit all payments and 
[ ] copies of all documents required 
by this [Order] to the individual identified below, who shall 
be the Department's contact for [Person] for all matters 
concerning this [Order]: 

[Name, title, address and telephone number of Depart­
ment contact] 

4. [Person] shall notify, both verbally and in writing, the 
Department's contact person listed above at least fourteen 
(14) calendar days prior to the initiation of any field activi­
ties. 

5. The Department will consider a written request for an 
extension of time to perform any requirement in this [Or­
der], provided that [Person] submits any extension request 
to the Department two weeks prior to any applicable dead­
line to which the extension request refers. 

VII. Remediation Funding Source 

ENVIRONMENTAL PROTECTION 

1. [The Department shall negotiate the language con­
cerning the amount and form of the financial assurance on a 
case-by-case basis.] [Person] shall establish a remediation 
funding source, pursuant to N.J.A.C. 7:26C-7 in the amount 
of $ , which is necessary to pay the estimated cost of 
the remediation. The remediation funding source shall be 
in effect for a period not less than the actual time necessary 
to conduct the remediation .. 

VIII. Project Cost Review 

1. Beginning three hundred sixty-five (365) calendar 
days after the effective date of this [Order], and annually 
thereafter on the same calendar day, [Person] shall submit 
to the Department a detailed review of all costs expended 
by [Person] to comply with this [Order], including: 

(a) A detailed summary of all monies spent to date 
pursuant to this [Order]; 

(b) The estimated cost of all future expenditures re­
quired to comply with this [Order], including any opera­
tion, maintenance and monitoring costs; and 

(c) The reason for any changes from the previously 
submitted cost review. 

2. At any time after [Person] submits the first cost 
review pursuant to the preceding paragraph, [Person] may 
request the Department's approval to reduce the amount of 
the remediation funding source to reflect the remaining 
costs of performing the obligations under this [Order]. If the 
Department grants written approval of such a request, [Per­
son] may amend the amount of the then existing remedia­
tion funding source consistent with that approval. 

3. If the estimated costs of meeting [Person's] obli­
gations in this [Order] at any time increase to an amount 
greater than the remediation funding source, [Person] shall: 

(a) Within thirty (30) calendar days after receipt of 
written notice of the Department's determination, in­
crease the amount of the then existing remediation fund­
ing source or provide additional remediation funding 
source to an amount equal to the Department's approved 
estimated cost. 

4. Upon notification from the Department pursuant to 
Paragraph [ ] that the obligations of 
the [Order] have been satisfied, as verified by final site 
inspection, [Person] shall be relieved of any further obli­
gation to maintain in full force and effect the remediation 
funding source required by this [Order] for the site which is 
the subject of this [Order]. The Department will notify 
[Person] in writing that [Person] may proceed to terminate 
the remediation funding source. 
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5. If [Person] remediates the Site to a restricted use 
remediation standard and [Person] implements institutional 
and engineering controls, (Person] shall maintain the remed­
iation funding source, pursuant to N.J.A.C. 7:26C-7, in an 
amount necessary to pay for the maintenance of the engi­
neering and institutional controls. 

6. If [Person] chooses and the Department approves in 
writing an innovative remedial action technology, unrestrict­
ed use or a limited restricted use remedial action for all or 
part of the remedial action, (Person] is not required to 
maintain a remediation funding source for the cost of 
implementing the innovative remedial action technology, 
unrestricted use or limited restricted use remedial action. 

IX. Oversight Cost Reimbursement 

1. Within thirty (30) calendar days after receipt from the 
Department of a written summary of the Department's 
costs, including all accrued interest incurred pursuant to the 
paragraph below, determined pursuant to N.J.A.C. 
7:26C-9.3, [Person] shall submit to the Department a cash­
ier's or certified check payable to the "Treasurer, State of 
New Jersey" and submitted with DEP Form 062A, for the 
full amount of the Department's oversight costs, for the 
period being charged. 

2. If [Person] decides to pay the Department's past costs 
associated with the Site, if any, the Department will provide 
[Person] with a written statement of the past costs and 
(Person] shall pay the past costs within thirty (30) calendar 
days of receipt of the Department's written statement. 

3. Interest shall accrue on the unpaid balance of over­
sight costs, beginning at the end of the thirty (30) calendar 
day period established in the preceding paragraph, at the 
rate established by Rule 4:42 of the current edition of the 
Rules Governing the Courts of the State of New Jersey. 

X. Reservation of Rights 

1. The Department reserves the right to unilaterally 
terminate this (Order] in the event (Person] violates the 
terms of this (Order] provided, however, that before the 
Department takes this action, the Department shall notify 
[Person] in writing of the obligation(s) which it has not 
performed, and [Person] shall have thirty (30) calendar days 
after receipt of such notice, unless otherwise extended in 
writing by the Department, to perform such obligation(s). 

2. Nothing in this [Order] shall preclude the Depart­
ment from seeking civil or civil administrative penalties or 
any other legal or equitable relief against [Person] for 
violations of this [Order]. In any such action brought by the 
Department under this (Order] for injunctive relief, civil, or 
civil administrative penalties [Person] may raise, among 
other defenses, a defense that [Person] failed to comply with 
a decision of the Department, made pursuant to this [Or­
der], on the basis that the Department's decision was arbi-
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trary, capricious or unreasonable. If [Person] is successful 
in establishing such a defense based on the administrative 
record, [Person] shall not be liable for penalties for failure 
to comply with that particular requirement of the [Order]. 
Although [Person] may raise such defenses in any action 
initiated by the Department for injunctive relief, [Person] 
hereby agrees not to otherwise seek review of any decision 
made or to be made by the Department pursuant to this 
[Order] and under no circumstances shall [Person] initiate 
any action or proceeding challenging any decision made or 
to be made by the Department pursuant to this [Order]. 

3. This [Order] shall not be constructed to affect or 
waive the claims of federal or State natural resources trust­
ees against any person for damages or injury to, destruction 
of, or loss of natural resources, unless expressly provided 
herein, and then only to the extent expressly provided 
herein. 

4. Except as otherwise stated in this (Order], nothing 
herein shall be construed as limiting any legal, equitable or 
administrative remedies which the party conducting remedi­
ation may have under any applicable law or regulation. In 
any enforcement action the Department initiates pursuant 
to this [Order], [Person] reserves any defenses which the 
Spill Compensation and Control Act, Matter of Kimber 
Petroleum Corp., 110 N.J. 69 (1988) or their amendments, 
supplements and progeny allow. 

XI. Force Majeure 

1. If any event specified in the following paragraph 
occurs which [Person] believes or should believe will or may 
cause delay in the compliance or cause non-compliance with 
any provision of this (Order], [Person] shall notify the 
Department in writing within seven (7) calendar days of the 
start of delay or knowledge of the anticipated delay, as 
appropriate, referencing this paragraph and describing the 
anticipated length of the delay, the precise cause or causes 
of the delay, any measure taken or to be taken to minimize 
the delay, and the time required to take any such measures 
to minimize the delay. [Person] shall take all necessary 
action to prevent or minimize any such delay. 

2. The Department will extend in writing the time for 
performance for a period no longer than the delay resulting 
from such circumstances as determined by the Department 
only if: 

(a) [Person] has complied with the notice requirements 
of the preceding paragraph; 

(b) Any delay or anticipated delay has been or will be 
caused by fire, flood, riot, strike or other circumstances 
beyond the control of [Person]; and 

(c) [Person] has taken all necessary action to prevent or 
minimize any such delay. 
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3. The burden of proving that any delay is caused by 
circumstances beyond the control of [Person] and the length 
of any such delay attributable to those circumstances shall 
rest with [Person]. 

4. "Force Majeure" shall not include the following: 

(a) Delay in an interim requirement with respect to the 
attainment of subsequent requirements; 

(b) Increases in the cost or expenses incurred by [Per­
son] in fulfilling the requirements of this [Order]; 

(c) Contractor's breach, unless [Person] demonstrates 
that such breach falls within the above paragraphs; and 

(d) Failure to obtain access required to implement this 
[Order], unless denied by a court of competent jurisdic­
tion. 

XII. Dispute Resolution 

1. In the event a conflict arises between [Person] and 
the Department, [Person] may institute the Department's 
dispute resolution process at N.J.A.C. 7:26C-1.4. 

XIII. General Provisions 

1. In addition to the Department's statutory and regula­
tory rights to enter and inspect, [Person] shall allow the 
Department and its authorized representatives access to all 
areas of the Site [Person] has access at all times for the 
purpose of monitoring [Person's) compliance with this [Or­
der] and/or to perform any remedial activities [Person] fails 
to perform as required by this [Order]. 

2. [Person] shall not construe any informal advice, guid­
ance, suggestions, or comments by the Department, or by 
persons acting on behalf of the Department, as relieving 
[Person] of its obligation to obtain written approvals as 
required herein. 

3. [Person] shall perform all work conducted pursuant to 
this [Order] in accordance with prevailing professional stan­
dards. 

4. [Person] shall provide a copy of this [Order] to each 
contractor and subcontractor retained to perform the work 
required by this [Order] and shall condition all contracts 
and subcontracts entered for the performance of such work 
upon compliance with the terms and conditions of this 
[Order). [Person] shall be responsible to the Department for 
ensuring that its contractors and subcontractors perform the 
work herein in accordance with this [Order]. 

5. [Person) shall conform all actions required by this 
[Order] with all applicable federal, State and local laws and 
regulations. 

ENVIRONMENTAL PROTECTION 

6. Nothing in this [Order] shall relieve [Person] from 
complying with all other applicable laws and regulations. 
Compliance with the terms of this [Order] shall not excuse 
[Person] from obtaining and complying with any applicable 
federal, state or local permits, statutes, regulations and/or 
orders while carrying out the obligations imposed by this 
[Order]. This [Order] shall not preclude the Department 
from requiring that [Person] obtain and comply with any 
permits, and/or orders issued by the Department under the 
authority of the Water Pollution Control Act, N.J.S.A. 
58:10A-1 et seq., the Solid Waste Management Act, 
N.J.S.A. 13:1E-1 et seq., and the Spill Compensation and 
Control Act, N.J.S.A. 58:10-23.11 et seq., for the matters 
covered herein. The terms and conditions of any such 
permit shall not be preempted by the terms and conditions 
of this [Order] if the terms and conditions of any such 
permit are more stringent than the terms and conditions of 
this [Order]. Should any of the measures to be taken by 
[Person] during the remediation of any ground water and 
surface water pollution result in a new or modified dis­
charge as defined in the New Jersey Pollutant Discharge 
Elimination System ("NJPDES") regulations, N.J.A.C. 
7:14A-1 et seq., then [Person] shall obtain a NJPDES 
permit or permit modification from the Department prior to 
commencement of the activity. 

7. All work plans and documents required by this [Or­
der] and approved in writing by the Department are incor­
porated herein and made a part hereof. 

8. Upon the receipt of a written request from the De­
partment, [Person] shall submit to the Department all data 
and information, including technical records and contractual 
documents, concerning contamination at the site, including 
raw sampling and monitor data, whether or not such data 
and information, including technical records and contractual 
documents, was developed pursuant to this [Order]. [Per­
son] reserves its right to assert a privilege regarding such 
documents, but agrees not to assert any confidentiality or 
privilege claim with respect to any data related to site 
conditions, sampling or monitoring. 

9. [Person] hereby consents to and agrees to comply 
with this [Order] which shall be fully enforceable as an 
Order in the New Jersey Superior Court pursuant to the 
Department's statutory authority. 

10. No modification or waiver of this [Order] shall be 
valid except by written amendment to this [Order] duly 
executed by [Person] and the Department. Any amend­
ment to this [Order] shall be executed by the Department 
and [Person). The Department reserves the right to require 
the resolution of any outstanding violations of the rules of 
this [Order] prior to executing any such amendment. 

11. [Person] waives its rights to an administrative hear­
ing concerning the entry of this [Order). 
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12. This [Order] shall be governed and interpreted un­
der the laws of the State of New Jersey. 

13. If any provision of this [Order] or the application 
thereof to any person or circumstance shall, to any extent, 
be invalid or unenforceable, the remainder of this [Order] 
or the application of such provision to persons or circum­
stances other than those as to which it is held invalid or 
unenforceable, shall not be affected thereby and each provi­
sion of this [Order] shall be valid and enforced to the fullest 
extent permitted by law. 

14. This [Order] represents the entire integrated agree­
ment between the Department and [Person] concerning the 
site subject to this [Order] and supersedes all prior negotia­
tions, representations or agreements, either written or oral, 
unless otherwise specifically provided herein. 

15. Within thirty (30) calendar days after the effective 
date of this [Order], [Person] shall record a copy of this 
[Order] with the County Clerk, [ ] Coun­
ty, State of New Jersey and shall provide the Department 
with written verification of compliance with this paragraph 
which shall include a copy of this [Order] stamped "Filed" 
by the County Clerk. 

16. This [Order] shall be binding, jointly and severally, 
on each party, its successors, assignees and any trustee in 
bankruptcy or receiver appointed pursuant to a proceeding 
in law or equity. No change in the ownership or corporate 
status of any party or of the facility or site shall alter party's 
responsibilities under this [Order]. 

17. [Person] shall preserve, during the pendency of this 
[Order] and for a minimum of ten (10) years after its 
termination, ·all data and information, including technical 
records, potential evidentiary documentation and contractu­
al documents, in its possession or in the possession of their 
divisions, employees, agents, accountants, contractors, or 
attorneys which relate in any way to the contamination at 
the site, despite any document retention policy to the con­
trary. After this ten year period, [Person] may make a 
written request to the Department to discard any such 
documents. Such a request shall be accompanied by a 
description of the documents involved, including the name 
of each document, date, name and title of the sender and 
receiver and a statement of contents. Upon receipt of 
written approval by the Department, [Person] may discard 
only those documents that the Department does not require 
to be preserved for a longer period. Upon receipt of a 
written request by the Department, [Person] shall submit to 
the Department all data and information, including techni­
cal records and contractual documents or copies of the 
same. [Person] reserves whatever rights it may have, if any, 
to assert any privilege regarding such data or information, 
however, [Person] agrees not to assert any privilege or 
confidentiality claims with respect to any data related to site 
conditions, sampling, or monitoring. 
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18. [Person] shall provide to the Department written 
notice of the dissolution of its corporate or partnership 
identity, the liquidation of the majority of its assets or the 
closure, termination or transfer of operations in accordance 
with the schedule set forth at N.J.A.C. 7:26B-3.2 prior to 
such action. Upon such notice, [Person] shall submit a cost 
review pursuant to this [Order] to the Department. [Person] 
shall also provide written notice to the Department of a 
filing of a petition for bankruptcy no later than the first 
business day after such filing. These requirements shall be 
in addition to any other statutory requirements arising from 
the dissolution of corporate or partnership identity, the 
liquidation of the majority of assets, or the closure, termi­
nation or transfer of operations. Upon receipt of notice of 
dissolution of corporate identity, liquidation of assets or 
filing of a petition for bankruptcy, the Department may 
reques~ and, within fourteen (14) days of the Department's 
written request, the [Person] shall obtain and submit to the 
Department additional financial assurance pursuant to this 
[Order]. 

19. If [Person] is not the Site owner and [Person] propos­
es to implement institutional and or engineering controls at 
the Site in lieu of remediating the Site to an established 
remediation standard, [Person] shall obtain the Site owner's 
written confirmation that the Site owner will record the 
Department approved deed notice with the county in which 
the property is located. If the Site owner agrees to record a 
deed notice, [Person] shall provide a copy of the deed 
notice, to the Department, to the [name of municipality 
where the Site is located] health department and the [name 
of municipality where the Site is located] Clerk. If the Site 
owner does not agree to record a deed notice, [Person] shall 
remediate the Site to the established unrestricted remedia­
tion standard. 

20. If [Person] is the owner of the Site and [Person] 
proposes to implement institutional and engineering con­
trols at the Site in lieu of remediating the Site to an 
established remediation standard, [Person] shall record a 
deed notice pursuant to N.J.A.C. 7:26E-6.4 and [Person] 
shall provide a copy of the deed notice if appropriate, to the 
Department, pursuant to N.J.A.C. 7:26E-1.4, to the [name 
of municipality where the Site is located] health department 
and the [name of municipality where the Site is located] 
Clerk of the specific institutional and or engineering con­
trols being implemented at the Site. 

21. If [Person] remediates the Site to a restricted use 
remediation standard and [Person] implements institutional 
and engineering controls, this [Order] shall remain in full 
force and effect including the requirements to file a declara­
tion of environmental restrictions pursuant to paragraphs 19 
and 20 above and N.J.A.C. 7:26E-6.2, to maintain a remedi­
ation funding source, and to pay an annual 1% surcharge of 
the total amount of the remediation funding source. This 
[Order] shall otherwise be terminated pursuant to paragraph 
22 below. 
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22. If [Person] remediates the Site to the Department's 
unrestricted use remediation standard, the requirements of 
this [Order] shall be deemed satisfied upon the receipt by 
[Person] of written notice from the Department stating that 
[Person] has completed the remediation required by this 
[Order] in accordance with N.J.A.C. 7:26E and has satisfied 
all financial obligations imposed by this. [Order] and there­
fore [Person] does not need to continue to maintain a 
remediation funding source nor pay the annual 1% sur­
charge, and that no further action is necessary at the Site. 
The written notice shall also state that the [Order] is 
thereby terminated. Such written notice shall not relieve 
[Person] from the obligation to conduct future investigation 
or remediation activities pursuant to Federal, State or local 
laws for matters not addressed by this [Order]. 

23. Except as otherwise set forth herein, by the execu­
tion of this [Order] the Department does not release [Per­
son] from any liabilities or obligations [Person] may have 
pursuant to any other authority, nor does the Department 
waive any of its rights or remedies pursuant thereto. 

24. [Person] may assert a claim of confidentiality for any 
information submitted by [Person] pursuant to this [Order], 
by following the Department's procedures in N.J.A.C. 
7:14A-11. 

25. [Person] shall submit to the Department, along with 
the executed original [Order], documentary evidence such as 
a corporate resolution or a certification by a corporate 
officer, that the signatory has the authority to bind [Person] 
to the terms of this [Order]. 

26. This [Order] shall be effective upon the execution of 
this [Order] by the Department and [Person]. If [Person] 
has applied for financial assistance, the Department will 
execute the [Order] subsequent to approval of the financial 
assistance. If the financial assistance is denied the [Order] 
shall be null and void. [Person] shall return both original 
executed [Order] to the Department for Department signa­
ture together with the signature authorization required by 
Paragraph [ ] above. 

NEW JERSEY DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 

Date: ____ _ BY: ____________ __ 

Signature 

Print Full Name Signed Above 

Title 

[Print Name of Company executing Order] 

Date:--------
BY: ____________ _ 

Signature 

Print Full Name Signed Above 

Title 

ENVIRONMENTAL PROTECTION 

Recodified from N.J.A.C. 7:26C App. C and amended by R.1997 d.499, 
effective November 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Former N.J.A.C. 7:26C App. A, "Standard Memorandum of Agree­

ment", repealed. 
Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 

Under ORDER, deleted former II2, and recodified former II3 
through 1110 as 112 through II9, inserted VIII6, substituted references 
to deed notices for references to declarations of environmental restric­
tions in XIII19 and XIII20, and substituted "the Department approved 
deed notice with the county in which the property is located" for "a 
declaration of environmental restrictions" at the end of the first 
sentence in XIII19. 

APPENDIX B 

STANDARD PUBLICLY CONDUCTED 

ADMINISTRATIVE CONSENT ORDER 

The standard publicly conducted administrative consent 
order contains references to [Person], [amount], and other 
blank brackets [ ]. Upon the Department's issuance or 
entry of an administrative consent order, the Department 
will replace these terms and blank spaces with the appropri­
ate information for that specific oversight document. 

IN THE MATTER OF THE 

[Site Name] SITE 

AND 

[Name of Person] 

ADMINISTRATIVE 

CONSENT ORDER 

The Administrative Consent Order is issued and entered 
into pursuant to the authority vested in the Commissioner of 
the New Jersey Department of Environmental Protection, 
(hereinafter the "Department") by N.J.S.A. 13:1D-1 et seq., 
and the Water Pollution Control Act, N.J.S.A. 58:10A-1 et 
seq., and the Spill Compensation and Control Act, N.J.S.A. 
58:10-23.11 et seq., and N.J.S.A. 58:10B-1 et seq., and duly 
delegated to the Assistant Director for the Division of 
Responsible Party Site Remediation pursuant to N.J.S.A. 
13:1B-4. 

FINDINGS 

1. [The name, location, street address and general de­
scription of the contaminated site (hereinafter "Site") which 
is the subject of the administrative consent order.] 

2. [The full name and mailing address of each party 
executing the administrative consent order.] 

3. [The regulatory and enforcement history of the site.]. 

4. By entering this administrative consent order, [Per­
son] neither admits to any fact, fault or liability under any 
statute or regulation concerning the condition of the Site 
nor waives any rights or defenses with regard to the site 
except as specifically provided in this administrative consent 
order. 
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ORDER 

I. Reimbursement of Prior Costs [Optional] 

1. Within thirty (30) calendar days after the effective date 
of this Administrative Consent Order, [Person] shall pay to 
the Department the sum of$ [amount] as reimbursement of 
costs incurred by the Department to date, in connection 
with the investigation of, and response to, the matters 
described in the Findings hereinabove. [Person] shall make 
payment of the above amount by a cashier's or certified 
check payable to the "Treasurer State of New Jersey" and 
submit it with NJDEPE Form 062A to: 

New Jersey Department of Environmental Protec-
tion 

Bureau of Revenue 
PO Box402 
440 East State Street 
Trenton, New Jersey 08625-0402 

II. Payment 

1. The Department will conduct a [remedial phase] of 
hazardous substances, as defined by the Spill Compensa­
tion and Control Act, and all pollutants, as defined by the 
Water Pollution Control Act, discharged at, emanating 
from, or which have emanated from the Site. The 
[remediation phase] will be performed in accordance with 
N.J.A.C. 7:26E. 

2. [Person] shall pay for all of the Department's costs 
in its preparation and performance of the [remedial 
phase] described above, including contracting costs and 
the cost of the Department's administration and supervi­
sion of the performance of the [remedial phase] as follows 
(hereinafter collectively "cost of the [remedial phase]"): 

(a) Within thirty (30) calendar days after the effec­
tive date of this administrative consent order, [Person] 
shall pay the sum of $[amount] to the Department to 
pay the costs of the [remedial phase]. The Department 
shall deposit this payment in a separate interest bearing 
account (hereinafter "Account"). The Department will 
draw on the Account to pay the costs of the [remedial 
phase]. All interest earned upon the Account shall be 
credited to the Account. 

(b) Within thirty (30) calendar days after payment of 
the invoices by the Department, the Department to its 
contractors, the Department will provide [Person] with 
copies of all invoices submitted to the Department by 
its contractors. Within thirty (30) calendar days after 
the Department draws down on the Account the De­
partment will provide [Person] with a statement show­
ing that the Department has paid the invoices from the 
Account. 

(c) Funds remaining in the Account upon the De­
partment's completion of the remedial phases described 
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in this administrative consent order shall be promptly 
returned to [Person] by the Department. 

III. Exchange of Information 

1. The Department will provide [Person] with final 
copies of [remedial phase] documents defined as Deliver­
abies in the approved contract between the Department 
and its contractor(s), which include: Work Plan and 
Sampling Plans; Quality Assurance/Quality Control 
("QNQC") Protocols; [remedial phase] Reports; Endan­
germent or Risk Assessment Reports; and Data Reports 
that include all data that have passed or failed QNQC. 
For any data that fails QNQC, the reasons for such 
failure will be explained in the data report. 

2. [Person] may submit written comments to the De­
partment on the Deliverables. The Department will re­
view all such comments submitted by [Person], but is 
under no obligation to incorporate [Person's] comments 
in the Deliverables. 

3. The Department will schedule meetings concerning 
the [remedial phase] with [Person] as necessary. 

4. The Department will allow [Person] to take split­
samples of all samples collected during a sampling event 
as part of the [remedial phase] provided however, that 
[Person's] representatives do not in any way impede the 
progress of the [remedial phase]. 

IV. General Provisions 

1. [Person] hereby consents to and agrees to comply 
with this administrative consent order which shall be fully 
enforceable as an Administrative Order in the New Jersey 
Superior Court pursuant to the Department's statutory 
authority. · 

2. No modification or waiver of this administrative 
consent order shall be valid except by written amendment 
to this administrative consent order duly executed by 
[Person] and the Department. Any amendment to this 
administrative consent order shall be executed by the 
Department and [Person]. The Department reserves the 
right to require the resolution of any outstanding viola­
tions of the rules or this administrative consent order 
prior to executing any such amendment. 

3. [Person] waives its rights to an administrative hear­
ing concerning the entry of this administrative consent 
order. 

4. This administrative consent order shall be governed 
and interpreted under the laws of the State of New 
Jersey. 

5. This administrative consent order shall be binding, 
jointly and severally, on each signatory, its successors, 
assignees and any trustee in bankruptcy or receiver ap­
pointed pursuant to a proceeding in law or equity. No 
change in the ownership or corporate status of any signa-
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tory or of the facility or site shall alter signatory's respon­
sibilities under this administrative consent order. 

6. Except as otherwise provided, the requirements of 
this administrative consent order shall be deemed satisfied 
upon the receipt by [Person] of written notice from the 
Department that [Person] has demonstrated, to the satis­
faction of the Department, that [Person] has completed 
the substantive and financial obligations imposed by this 
administrative consent order. Such written notice shall 
not relieve [Person] from the obligation to conduct future 
remediation pursuant to Federal, State or local laws for 
matters not addressed by this administrative consent or­
der. 

7. By entering into this Administrative Consent Order, 
the Department does not waive its right to assess or 
collect civil or civil administrative penalties for past, pres­
ent and future violations by [Person] of any New Jersey 
environmental statutes or regulations. 

8. Except as otherwise stated in this [Order], nothing 
herein shall be construed as limiting any legal, equitable 
or administrative remedies which [Person] inay have un­
der any applicable law or regulation. In any enforcement 
action the Department initiates pursuant to this [Order], 
[Person] reserves any defenses which the Spill Compensa­
tion and Control Act, (Matter of Kimber Petroleum 
Corp., 110 N.J. 69 (1988) or their amendments, supple­
ments and progeny allow. 

9. This administrative consent order shall be effective 
upon the execution of this administrative consent order by 
the Department and [Person]. [Person] shall return exe­
cuted [Order] to the Department for Department signa­
ture within five (5) calendar days from the effective date. 

NEW JERSEY DEPARTMENT OF ENVIRONMENTAL 
PROTECTION 

Date: ____ _ BY: _____________ __ 

Signature 

Print Full Name Signed Above 

Title 

[Print Name of Company executing Order] 

Date: ____ _ BY: ____________ _ 

Signature 

Print Full Name Signed Above 

Title 

Recodified from N.J.A.C. 7:26C App. D and amended by R.1997 d.499, 
effective November 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Amended by R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 
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APPENDIX C 

COVENANT NOT TO SUE 

The standard covenant not to sue contains matter in 
brackets [ ]. Upon the Department's issuance of a covenant 
not to sue, the Department will choose the matter in 
brackets which is applicable to the specific circumstances of 
the particular site. The Department may elect to issue a 
covenant not to sue in one or more parts. The Department 
may modify this document to address the unique circum­
stances of a publicly conducted remediation. 

COVENANT NOT TO SUE 

The Department issues this Covenant Not to Sue (Cove­
nant) pursuant to N.J.S.A. 58:10B-13.1. That statute re­
quires a Covenant with each no further action letter. How­
ever, in accordance with N.J.S.A. 58:10B-13.1, nothing in 
this Covenant shall benefit any person who is liable, pursu­
ant to the Spill Compensation and Control Act (Spill Act), 
N.J.S.A. 58:10-23.11, for cleanup and removal costs and the 
Department makes no representation by the issuance of this 
Covenant, either express or implied, as to the Spill Act 
liability of any person. 

The Department covenants, except as provided in the 
preceding paragraph, that it will not bring any civil action 
against: 

(a) the person who undertook the remediation; 

(b) subsequent owners of the subject property; 

(c) subsequent lessees of the subject property; and 

(d) subsequent operators at the subject property; 

for the purposes of requiring remediation to address con­
tamination which existed prior to the date of the [Select 
one: final certified report (including the report date and 
title), or affidavit (including the date and the name of the 
person who signed the affidavit)] for the real property at 
[Select one: industrial establishment, site or area(s) of con­
cern] identified above, payment of compensation for 4am­
ages to, or loss of, natural resources, or payment of cleanup 
and removal costs for such additional remediation. 

[Include the following paragraph if either engineering or 
institutional controls were part of the remedial action at the 
industrial establishment, site or area(s) of concern: 

The person who undertook the remedial action, and each 
subsequent owner, lessee and operator, during that person's 
ownership, tenancy or operation, shall maintain all applica­
ble engineering and institutional controls and conduct peri­
odic compliance monitoring in the manner the Department 
requires.] 

[Include the following paragraph if a restricted use reme­
dial action was implemented at the industrial establishment, 
site or area( s) of concern: 
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OVERSIGHT OF REMEDIATION 

Any person who benefits from this Covenant may be 
barred :from making a claim against the Spill Compensation 
Fund, N.J.S.A. 58:10-23.1li, and the Sanitary Landfill Facili­
ty Contingency Fund, N.J.S.A. 13:1E-105, pursuant to 
N.J.A.C. 7:1!-2.6 and N.J.A.C. 7:1J-2.7, respectively for any 
costs or damages relating to the remediation covered by this 
Covenant. All other claims against these funds will be 
controlled by the corresponding statutes and their imple­
menting regulations.] 

[Include the following paragraph if a limited restricted use 
remedial action was implemented at the industrial establish­
ment, site or area(s) of concern: 

Any person who benefits from this Covenant may be 
barred from making a claim against the Spill Compensation 
Fund, N.J.S.A. 58:10-23.1li, and the Sanitary Landfill Facili­
ty Contingency Fund, N.J.S.A. 13:1E-105, pursuant to 
N.J.A.C. 7:1!-2.6 and N.J.A.C. 7:1J-2.7 for any costs or 
damages relating to the remediation covered by this Cove­
nant if the Department requires additional remediation in 
order to remove the institutional control. All other claims 
against these funds will be controlled by the corresponding 
statutes and their implementing regulations.] 

Pursuant to N.J.S.A. 58:10B-13.1d, this Covenant does 
not relieve any person from the obligation to comply in the 
future with laws and regulations. The Department reserves 
its right to take all appropriate enforcement for any failure 
to do so. 

The Department may revoke this Covenant at any time 
after providing notice upon its determination that either: 

(a) any person with the legal obligation to comply with 
any condition in this No Further Action Determination 
has failed to do so; or 

(b) [include the following language if engineering or 
institutional controls were part of the remedial action at 
the industrial establishment, site or area(s) of concern: 
any person with the legal obligation to maintain or moni­
tor any engineering or institutional control has failed to 
do so.] 

This Covenant, which the Department has executed in 
duplicate, shall take effect immediately once the person who 
undertook the remediation has signed and dated the Cove­
nant on the lines supplied below and the Department has 
received one copy of this document bearing original signa­
tures of the Department and the person who undertook the 
remediation. 

[Insert Name of Person who undertook the remediation] By: ____________________________ ___ 

Title:----------------­
Dated: ------------------

NEW JERSEY DEPARTMENT OF ENVIRONMENTAL 
PROTECTION By: ____________________________ _ 

Title:----------------­
Dated:------------------

7:26C App. I 

Recodified to N.J.A.C.' 7:26C App. A by R.1997 d.499, effective No­
vember 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
Appendix was, "Standard Responsible Party Oversight Document". 

New Rule, R.1999 d.241, effective August 2, 1999. 
See: 30 N.J.R. 2373(a), 31 N.J.R. 2167(a). 
Amended by R.2003 d.29, effective February 3, 2003. 
See: 34 N.J.R. 170(a), 35 N.J.R. 710(a). 

In (d), inserted "payment for compensation for damages to, or loss 
of, natural resources," following "identified above". 

APPENDIX D 

(RESERVED) 

Recodified to N.J.A.C. 7:26C App. B by R.1997 d.499, effective Novem-
ber 17, 1997. 

See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 
· Appendix was, "Standard Publicly Conducted Administrative Con­
sent Order". 

APPENDIX E 

(RESERVED) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Appendix was, "Standard Letter of Credit". 

APPENDIX F 

(RESERVED) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Appendix was, "Standard Standby Trust Agreement". 

APPENDIX G 

(RESERVED) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Appendix was, "Standard Fully Funded Trust Agreement". 

APPENDIX H 

(RESERVED) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Appendix was, "Standard Surety Bond". 

APPENDIX I 

(RESERVED) 

Repealed by R.1997 d.499, effective November 17, 1997. 
See: 29 N.J.R. 46(a), 29 N.J.R. 4957(a). 

Appendix was, "Oversight Cost Formula". 
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