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WRIT OF ATTACHMENT. 

ATLANTIC CouNTY, ss. 

The State of New Jersey to our Sheriff 
of our County of Atlantic, Greeting: 

(Seal) We command you tha ,t you attach the 
rights- and credits, moneys and effects, 
goods and chattels, lands and tenements 10 

of James H. Crumbie wheresoever they may be 
found in your county, so that he be and appear be-
fore our Circuit Court to be holden at Mays Landing 
in and for said County of Atlantic, on the nineteenth 
day of April, next to answer Harry R. Young and 
l\Iorris W. I(atzen, P'artners trading as Harry R. 
Young and Morris W. I{atzen, in an action upon con-
tract to the damage of the said Harry R. Young and 
)IIorris W. I{atzen, partners, trading &c., as afore-
said twenty thousand dollars as is said. And in 20 
what manner you shall execute this, our writ, make 
appear to us at the day and place aforesaid, and 
have you then and there this writ. 

Witness THEODORE W. ScHIMPF, EsQUIRE, Judge 
of our said Circuit Court 'at Mays Landing aforesaid 
the 29th day of March, A. D. 1926. 

u. G. STYRON, 
Attorney. 

w M. A. BLAIR, 
Clerk. 

By IRA T. B. SMITH, 
Spec. Dep. Clerk. 30 
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2 Attachnicnt 

ATTACH:NIEN1\ 

ATLANTIC COUNTY CIRCUIT COUR'r. 

HARRY R. Y ouNG and NioR-
nrs W. KATZEN, partners 
trdg. &c., 

v. 

JAMES R. CRUMBIE. 

Attachment. 

Inventory and appraisement of all the real and 
personal estate of the defendant James R. Crumbie 
by me .attached on Tuesday the 6th day of April, 
1926, at 2.55 o'clock P. l\L by virtue of the writ of 
attachment hereto annexed, made on the day and 
year aforesaid by me Frederick M. G. Weakley, 
specjal Deputy Sheriff of the County of Atlantic 
·with the aid of Gifford Scott, a discreet and im~ 
partial freehold er of the said County of Atlantic 

30 
to ·wit: All that certain tract of land and premis e~ 
situate in the City of Atlantic City, County of At-
lantic and State of New Jersey. BEGINNING in 
the south line of Pacific Avenue 150 feet west of 
Georgia A venue; thence west 50 feet ext ending in 
parallel lines of that width to the northerly line of 
the Boardwalk. 

Attachment 3 

Total valuation two hundred and ninety-five thou-
said dollars. 

paid app. fee $1.00. 

Gifford Scott, 
Appraiser. 

HOWARD R. CLOUD, 
Sheriff. 

FREDK. :NI. G. WEAKLEY, 
Special Deputy Sheriff. 

Received March 29th, 1926, and re-corded jn the 10 
clerk's office of Atlantic County at Niays Landing, 
N. J., in book No. 2 of attachments, page 283. 

WM. A. BLAIR, 
Clerk. 

By IRA T. B. SMITH, 
Spec. Dep. Clerk. 

Affi. filed Mar. 29, 1926, 9 A. NL writ 
issued _M1ar. 29, 1926. Writ returnable 
Apr. 19, 1926. Amt . in affi. $15,000. 

w M. A. BLAIR, 
Clerk. 

Received 1\1:arch 29, 1926. Sheriff. 

20 

I hereby deputize and appoint Fredk. 1\L G. Weak- 30 
ley to serve the within writ witness my hand and 
seal this 6th day of April, 1926. 

HOWARD R. CLOUD, (L. S.) 
Sheriff of Atla .ntic Co. 
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4 Attachment 

By virtue of the within writ, I did on the sixth 
day of April, 1926, in the presence of a credible 
person, attach the goods and chattels, l•ands and 
tenements, rights and credits of the defendants, as 
in the annexed inventory mentioned and described. 

HOWARD R. CLOUD, 
Sheriff. 

By FREDK. M. G. w EARLEY' 
Sp ecial Deputy Sh eriff. 

Sheriff's fees 
Appraiser fees 

$6.50 
1.00 

$7.50 

Filed April 19, 1926 at 9 A. M. 
WM. A. BLAIR, 

Clerk. 

Affidavit 

. AFFIDA vrr. 
STATE OF NEW JERSEY, l 
A C 

ss. 
TLANTIO OUNTY, 

1\IoRms W . KATZEN, being duly sworn according to 
law, on his oath says that one Hia,rry R. Young and 
dep onent are partners engaged in the business of 10 
real estat e agents and brokers, trading under the 
name and style of Harry R. Young and Morris W. 
l(latzen; and deponent is the agent of said partner-
ship on this behalf; that James H. Crumbie is not, 
to dep onent 's knowledge or belief, resident at this 
time in the Stat e of New Jersey, and that he owes 
to said Ha1Ty R. Young and Morris W. Katzen, 
par tners, trading as Harry R. Young and Morris 
W. K1atzen the sum of fifteen thousand dollars, as 
nea rly as this deponent can ascertain. 20 

MORRIS w. KATZEN. 

S,vorn and subscribed before me this 25th day of 
~,lar ch , 1926, at Atlantic City, N. J. · 

ISADORE SACKS, 
M. · o. 0. of N. J. 

Filed :March 29, 192G, at 9 A. 11. 
w M. A. BLAIR, 

Clerk. 

30 



6 Appearance 

APPEARANCE. 

ATLANTIC COUNTY CIRCUIT COURrr. 

HARRY R. Y ouNG and MoR-
1 O RIS W. I{uTZEN, partners, 

trading as HARRY R. 
y OUNG land MORRIS vV. 
I{iiTZEN, 

In Attachment. 
Appearance. 

V. 
JAMES R. CnuMBIE. 

The defendant's appearance is entered 111 the 
20 above cause this 24th day of April, 1926. 

30 

Lours A. REPETTO, 
Attorney of Def enda .nt. 

Filed September 27, 1926, at 9 A. M. 
w M. A. BLAIR, 

Clerk. 

Notice 

NOTICE. 

ATLANTIC COUNTY CIRCUIT COURri1. 

HARRY R. Y ouNG and TuloR-
:a.rn W. I(u.TZEN, partners, 
trading- as HARRY R. 
YOUNG 1ancl :lYioRRIS w. 
I{u,TZEN, 

v. 
JAMES R. CnuMBIE. 

111 Attachment. 
Notice. 

7 

10 

You are hereby notified that I have entered an 20 
appearance and will accept a complaint for the de-
fendant at the suit of the plaintiff in the above en-
tered cause, pursuant to the statute. 

Lours A. REPETTO, 
Attorney of Defendant. 

rJ'o U. G. Styron, Attorney of Plaintiff. 

[ENDORSED] 

Due and legal service acknowledged. 
U. G. Styron, 

Atty. of Plaintiff. 

Filed September 27, 1926, at 9 A. M. 
WM. A. BLAIR, 

Clerk, 

30 



8 Corn plaint 

COMPLAINT. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY R. Y o,uNG,. to the 
1 O nse of HARRY R. YOUNG 

and 11oRRIS W. I(ATZEN, 
partners, trading as 
HARRY R. Y ouNG iand 
J\1orrnrs W. I(ATZEN, Complaint. 

20 

Plaintiff, 
v. 

,JAMES R. CRUMBIE, 
Defend.ant. 

Plaintiff residing 1n Atlantic City, New Jersey, 
snys that: 

1. He is a member of a co-partnership styled as 
above, composed of himself and Morris W. Katzen, 
cmg'aged in the business of real estate brokers in 
Atlantic City, New Jersey, licensed and authorized 

30 to transact said business in New Jersey. 

2. On February 15, 1926, defendant authorized 
plaintiff by writing, to sell certain premises in At-
lantic City aforesaid, described in said writing, at 
the price land upon the terms therein named, and 
agreed to pay plaintiff three per cent of the amount 

Complaint 9 

of such price, which authorization in writing was 
then on said date delivered to plaintiff, and a copy 
thereof is hereunto annexed and marked, '' Schedule 
A.,, 

3. On March 15, 1926, plaintiff did sell said prem-
ises described in said authorization in writing for 
the price and upon the terms therein named, to a 
person ready, willing and able to purchase said 
premises for the sum of $500,000, and who on said 1 O 
day and at said time offered to pay and tendered 
as a deposit, $10,000 mentioned in and according to 
the terms of said writing. 

4. Defendant thereupon became indebted to plain-
tiff in the sum of $15,000, being three per cent. of 
said price or sum of $500,000, and thereafter plain-
tiff demanded of defendant said sum of $15,000; yet 
defendant disregarded his promise and agreement 
to pay plaintiff said sum of $15,000, refused to pay ZO 
the same contrary to the form and effect of said 
agreement and :all other promises of undertaking. 

Plaintiff demands as damages $15,000, with law-
ful interest thereon. 

u. G. STYRON, 
Attorney of Plaintiff. 

(SCHEDULE "A.") 

James H. Crumbie 
Number Thirteen-Thirteen West Allegheny Avenue 

Philadelphia, Penna., February 15th, 1926. 
Mr. Harry R. Young, 

Atlantic City, New Jersey. 
De1ar Mr. Young:-

U pon representation by you that you have a party 
interested in the purchase of my Boardwalk prop-

30 



10 Complaint 

erty in ~tlantic Cit?, I will agree to give you a thirty 
d~y opt10n from this date to secure a purchaser for 
tlus property on tl_!e following terms and conditions: 

Property ~itu,ate on ~he Boardwalk midway be-
tween Georgia ~nd Florida Avenues, Atlantic City, 
New Jersey, with a frontage of Fifty feet on the 
Boa_rdwalk and running through of that width to 
Pacific A venue. 

P!op erty to ,be $500,000; $100,000 cash, with a de-
l O posit of $10,000 to be paid on or before :1\Iarch 16th 

~926; $90,000 to be paid lat time of settlement, which 
1s to be on or before Sixty days after deposit is 
made, or on or before Ninety days from this date. 
Purchase :1Yioney :Mortgage to be taken back for Five 
years at Six_ per cent. per annum of $400,000. 

I hereby-agree to allow you a Commission of three 
per cent. as allowed by the Real Estate Board of 
:Atlantic City, thi s co:qimission to be paid only if sale 
1s complet ed as provided above, and to be paid only 

20 at .final settlement. 
Unle ss an Agreement of Sale for the price and 

terms above. mentioned is executed within thirty 
c~ars from this date (February 15th, 1926), this op-
h~n sh1a!l cease and determine, and all rights under 
th1s option shall become null and void. 

30 

Sincerely, 
James H. Crumbie 

[ENDORSED] 

Due and legal service asknowledged. 
Louis A. Repetto, 

Atty. of Defendant. 

Ji.,iJe<l Sept ember 27, 1926, at 9 A. M. 
WM. A. BLAIRJ 

Clerk. 

Answer 

ANSWER. 

ATLANTIC COUNTY CIRCUIT COURT. 

HARRY R. Y ouNG~ to the 
use of I-IARRY R. Y ouNG 
and MonRIS W. I{ATZEN, 
partners, trading as 
HARRY R. YouNG i.and 
MonRis W. I(ATZENJ 

Plaintiff) 
v. 

JAMES R. CRUMBIEJ 
D ef endant. 

In Attachment. 
Action at Law. 

Answer. 

11 

Defendant, James R. Crumbie, ans-wering the com-
plaint filed herein says that: 

1. I-le has no information upon which to form 1a. 
belief concerning the allegations of paragraph one 

10 

20 

(1) of said complaint and alleges that said allega-
tions as therein contlained are immaterial and irre-
levant to this suit. If determined to be material and 30 
relevant then plaintiff requires proof thereof. 

2. He admits that on February 15, 1925, he exe-
cuted paper writing addressed to Harry R. Young, 
a copy of which is attached to pl1aintiff 's complaint 
and marked "Schedule A." Defendant does not 



12 Answer 

admit the construction given to said writing as con-
tained in paragraph 2 of said complaint. 

3. He denies the allegations of paragraph three 
( 3) of said complaint. 

4. He denies the allegations of paragraph four 
( 4) of said complaint. 

10 DEFENSES. 

1. Said paper writing, copy of which is attached 
to plaintiff's complaint 1and marked "Schedule A," 
was addressed to Harry R. Young, for his personal 
Benefit and not for the benefit of any partnership or 
otho:i;-person or persons and any rights which said 
Harry R. Young may have thereunder are not ias-
signable by him to any other person. 

20 2. Said paper writing designated "Schedule A," 
as afore said, did not give said Harry R. Young any 
right to demand commission for the siale of property 
named therein except upon the condition that he 
said Young, should affect a sale between defendant 
and the person who said Young represented he had 
interested in the purchase of said property at the 
time said paper writing wras executed. · 

3. Said Harry R. Young was entitled to receive 
30 commission as agreed in said paper writing marked 

"Schedule A" only in the event that sale affected by 
said Young should be completed as provided therein 
and said commission was to be paid thereunder only 
at time of final settlement. Neither of said contin-
gencies have happened to entitle said Harry R. 
Young to recover. 

.Answer 13 

4. Said Harry R. Young did not so perform his 
part of said paper writing mark~d '' Schedule ~''.as 
to entitle him to recover or receive any comm1ss10n 
or other compens1ation from defendant. 

Lours A. REPETTO, 
.Attorney for Def end'ant. 

Filing out of time consented to. 10 
U. G. Styron, 

Atty. of Pltff. 

Filed February 10, 1927, at 9 A. M. 
WM. A. BLAIR, 

Clerk. 

20 

30 
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RULE FOR JUDGTufENT. 

ATLANTIC COUNTY CIRCUFl' COURT. 

HARRY R. YouNG1 to the\ 
use of HARRY R. YOUNG 

10 and MoRRIS W. I{ATZEN, 
partners, trading as 
HARRY R. Y ouNG 1and 
MORRIS w. I(ATZEN, 

Action at Law. 
In Attachment. 

20 

Plaintiff, 
v. 

JAMES R. CnuMmE, 
Defendant. 

Rule for Judgment. 

This action having been tried before Judge Wil-
liam Frank Sooy, with a jury, in the presence of 
counsel of the respective parties, on February 23, 
1927, and the jury having been directed to return 
a verclict in favor of the plaintiffs, for $15,675.00 
damages; 

It is ordered that judgment final be entered in 
favor of the plaintiffs and against the defendant for 

30 the sum of $15,675.00 and the plaintiffs' costs to be 
taxed. 

On motion of 
u. G. STYRON, 

Attorney of Plaintiffs. 
W. F. SooY, 

0. 0. J. 

Rule for Judgment 

:F'iled and entered February 25, 1927, 
at 9 A. M. 

w M. A. BLAIR, 
Clerk. 

JUDGMENT. 

ATLANTIC COUNTY CIRCUIT COURT. 
J,anuary Term, 1927. 

HARRY R. YouNG, to the 
use of HARRY R. Y ouNG 
and l\foRRIS W. KATZEN, 
partners, trading as 
HARRY R. YOUNG iand 
l\IonRis W. IZ:ATZEN, 

Action at Law. 
On Verdict. 

In Attachment. 

15 

Plaintiff, 
V. 

U. G. Styron, Atty. 

JAMES R. CR1JMBIE, 
Defendant. 

Judgment entered February 25, 1927, at 9 A. M. 
Damages $15,675.00 

10 

20 

Costs 66.28 30 

1'otal $15,741.28 
.This ~cti01: was tried before Judge W. F. Sooy, 

with a Jury 111 the presence of counsel for the re-
spective parties, 011 February 23, 1927. 



16 Judgment 

The cause having been heard and submitted to the 
jury they returned their verdict by direction of the 
Court, in favor of the plaintiffs and against the de-
fendant. 

"\Vhereupon, it is ordered that the plaintiffs, Harry 
R. Young to the use of Harry R. Young and Morris 
W. I{atzen, partners, trading as Harry R. Young 
and Morris W. I{atzen, recover of the defendant 
James R. Crumbie the sum of fifteen thousand six 

l O hundred seventy-five dollars, damages and sixty-six 
dollars and twenty-eight cents, costs of suit 
($15,741.28). 

20· 

30 

WILLIAM A. BLAIR, 
Clerk. 

County Circuit Judgment Book No. 15, page 14. 

Notice and Groiinds of Appeal 

NOTICE AND GROUNDS OF APPEAL. 

ATLANTIC COUN'l 1Y CIRCUIT COURrr. 

Action at Law. 
In Attachment. 

17 

-HARRY R. YouNG, to the 
use of HARRY R. YOUNG 
and 11/IonRis W. KATZEN, 
partners, trading as 
HARRY R. y ·ouNG ·and 
MORRIS w. KATZEN' 

Plaintiff, 
v. 

Notice and Grounds 
of Appeal. 

JAMES R. CRUMBIE, 
Defendant. 

To U. G. Styron, Esq., Attorney of Plaintiff, or to 
whom it may concern: 

Sir: 
Please take notice that the defendant in the abov e 

entitled cause appeals to the Supreme Court of New 
Jersey from the whole of the judgment in this cause 
on the following grounds, to wit: 

1. Because the Court ruled at the outset of the 
trial of this cause and during the arg71ment on plain-
tiff's motion for direction of a verdict on def en-
dant 's opening to the jury that the right to sell 
granted to plaintiff by the contract in question was 

10 

20 

30 



18 Notice and Grounds of Appeal 

not confined to the person plaintiff represented he 
lrnd as a purchaser at the time said contract was 
executed. 

2. Because the Court permitted ,vitness, Harry 
R. Young, to answer the following question: '' Who 
is :lYir. I(atzen 1" 

3. Because the Court refused to permit witness; 
10 Harry R. Young, to answer the following question on 

cross-examination: "1Ir. Young, when you went to 
see 11r. Crumbie on the 16th of February, you told 
him that you had a buyer for this property, didn't 
you 1'' 

4. Because the Court refused to permit witness, 
Harry R. Young, to answer the following question 
on cross-e:x.amination: ''Now, then, after you had 
taken the matter up with Mr. Fox, do you know 

20 whether or not he had some plans drawn of the char-
actei· of building which he desired to place on the 
property 1'' 

5. Because the Court refused to permit witness, 
I-IaiTy R. Young, to answer the following question 
on cross-examination: "Did you continue by saying 
to nir. Crumbie that he was to pay you fifteen thou-
said ($15,000) dollars, if you made the sale and 
that as these other two men, referring to Mr. Tom-
linson and nir. D 'Agostino, were to pay Mr. Crum-

30 bie ten thousand ($10,000) dollars for the option-
to you, rather, for the option, and that as the cash 
payment was to be one hundred thousand ($100,000) 
dollars, you were going to let your twenty-five thou-
sand ($25,000) dollars ride for the one-fourth inter-
est in the profits 1'' 

Notice and Grounds of Appeal 19 

6. Because the Court refused to permit witness, 
Harry R. Young, to answer the fallowing question on 
cross-examination: "Didn't you endeavor to enter 
into arrangement with 11r. Crumbie at that time 
whereby you and Mr. Crumbie should enjoy the 
profits of the sale of the riparian rights separate 
and apart from the property landward 1'' 

7. Because the Court permitted witness, :lYiorris 
vV. Katzen to answer the following question: '' Some IO ' . . time prior to the 16th of n1arch, were you given ni-
structions with relation to the option or the agency 

. h M C b' o.?" agreement that Mr. Young had wit r. rum ie. 

8. Because the Court permitted witness, 1Iorris 
W. I(atzen, to answer the following question: '' And 
as a result of that, what did you do 1" 

9. Because the Court refused to strike from the 
records answer of witness Morris W. I(atzen, as ZO ' . follows: "Well, Mr. Satinov, and I went to Plnla-
clelphia for the purpose of entering into an agree-
ment with Mr. Crumbie on the property." 

10. Because the Court permitted witness, 1Iorris 
"\V. I(atzen, to answer the following question: '' And 
what did you do after you got there 1 '' 

11. Because the Court permitted witness, :Morris 
W. Katzen, to answer the following question: "State 30 
what was said 1'' 

12. Because the Court refused to permit witness , 
Iorris W. Katzen, to answer the following questi~n 

on cross-examination : ''You placed the matter 111 

the hands of 11r. Styron, the attorney of record, 
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before JVIr. Young returned from Cuba, did you 
not 1" 

13. Because the Court permitted witness, Louis 
Satinov, to answer the following question: "Did 
Mr. Katzen take up with you the matter of the pur-
chase of property on the Boardwalk between Geor-
gia and Florida Avenues in March, 1926, or Feb-
ruary and March 1'' 

14. Because the Court permitted witness, Louis 
Satinov, to testify to any part which he had in 
negotiations for purchase of property involved in 
this suit. 

15. Because the Court permitted witness, Louis 
Sa tinov, to testify as he did during the trial of this 
cause. 

16. Because the Court refused to permit witness, 
20 Louis Satinov, to answer the following question on 

cross-examination: "Now, did you know, Mr: Sati-
nov, that this suit had been started before today1" 

17. Because the Court refused to permit witness, 
Louis Satinov, to answer the following question: 
"You sa id a little while ago that you were still ready 
~o buy the property at the same price if the riparian 
rights went with it, didn't you 1 '' 

30 18. Because the Court refused to grant the mo-
tion of defendant, James R. Crumbie, for a non-suit 
upon the ground that there was no proof that Harry 
R. Young, the plaintiff in this cause, was the efficient 
ca use of the sale. 

19. Because the Court refused to grant the mo-

Notice and Grounds of Appeal 21 
tion of defendant, James R. Crumbie, for a non-s~it 
upon the ground that there was no proof th~t _rla1n-
tiff had produced a man ready, able and willing to 
buy defendant's property. 

20. Because the Court refused to grant the mo-
tion of defendant, James R. Crumbie, for a non-suit 
npon the ground that plaintiff's r_ight. to recover 
rested upon the contingency stated 111 said contra~t, 
to wit that the commission sued for was to be paid 10 
only if the sale was completed as provided therein 
nnd to be paid only at final settlement. 

21. Because the Court refused to grant the motion 
of defendant, James R. Crumbie, for a non-suit upon 
the ground that plaintiff under said agreement had 
no authority to sell said property to any other per-
son than the person who was represented by him to 
defendant as the prospective purchaser at the time 
the agreement ·was made. 20 

22. Because the Court refused to grant the mo-
tion of defendant, James R. Crumbie, for a non-suit 
upon the ground that it was apparent from ~he te~-
timony th-at the prospective purchaser, Louis Sati-
nov, was not ready and willing to buy property as 
described in said contract. 

23. Because the Court refused to permit witness, 
Louis Satinov, to ans,ver the following question 0:1 30 
cross -examination: '' On what bank was the certi-
ficate of deposit '' 

24. Because the Court refused to permit witness, 
James R. Crumbie, to answer the following question: 
"Will you relate to the Court the circumstances 
under ,vhich that agreement was executed 1 '' 
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· 25. Because the Court refused to permit witness, 
James R. Crumbie, to answer the following question: 
' ' At tho time that this contract was executed, was 
the name, Benjamin R. Fox, mentioned 1'' 

2G. Because the Court refused to permit witness - ' James R. Crumbie, to answer the following question: 
'' I am speaking now of February 15th, after you 
had executed the agreement and given it to Mr. 

10 Young. Did 1rir. Young say anything having refer-
ence to ~fr. Fox1" 

27. Because the Court refused to permit letter 
marked Exhibit Dl for identification to be marked 
as an exhibit and a part of the evidence in this 
case. 

28. Because the Court refused to permit ·witness 
Benjamin R. Fox, to answer the following question~ 

20 "What ·was the conversation which you had with 
1Ir. Young1'' 

30 

29. Because the Court granted plaintiff's motion 
for direction of a verdict. 

30. Because the Court refused to grant defen-
dant's motion for direction of a verdict. 

Lours A. REPETTO, 
Attorney of Def end ant. 

Notice and Groii1,id~ of Appeal 

[ENDORSED] 

23 

Due and legal service of the within 
notice is hereby acknowledged. 

U. G. Styron, 
Atty. of Plaintiff. 

Dato(l l\Iarch 26, 1927. 

Filed April 6, 1927, at ~) A. M. 

\ 

w M. A. BLAIR' 
Clerk. 

• 

.< 

10 
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TESTIMONY. 

ATLANTIC COUNTY CIRCUIT COURr11_ 

IIARRY R. Y ouNG, to the use 
10 of etc., 

against 
.TAMES R . CRUMBIE, 

Def endant. 

In Attachment. 

rrhe above entitl ed case was tried February 23, 1927, 
befo re HoN. WILLIAM FRANK SooY, Judge, 

20 and a jury. 

30 

APPEARANCES: 
U . G. STYRON, E sQ., and MR. BouRGEOis, for plain -

tiff. 
Lours A. REPETTO, and WM. ELMER BROWN, JR., 

Es Q., for defendant. 

(:Mr . Bourg eois opened the plaintiff's case to the 
jur y.) 

(1\fr. Brown opened the defendant's case to the 
jury.) 

. , 

Discussion 25 
11r. Bourge ois : I conceive there is no defense 

in all thi s that Mr. Brown has said. This agree-
ment spea ks for itself, and all the evidence he pro-
poses would be contrar y to the case of N aumberg 
v. Young. The agr eement speaks for itself. 

1\1r. Br own: It is our contention that the right 
to sell is limi ted to the person Mr. Young represented 
he had as a purchaser. 

The Cour t: I do not think so. 

1\tlr. Brown: Allo ~ me an exception to that rul-
ing 1 

The Court : Yes. 

I\Ir. Bro-,vn : Our other cont ention is that this 
contract is addresse d to Harry R. Young personally. 

10 

He is the agen t of the defendant in this case, and he 20 
has no right in law to delegate his authority to 
any one else , whether he b'e a partner or an employe 
or what not; that he had absolutely no right to dele-
gate th is au thor it y as agent. 

The Cour t: I will hold against you on that, too; 
because I think that he had a perfect right to take 
that in hi s 0'Wn name and go in his office and ask 
any one of hi s emplo yes to work up the deal for him. 
A partner is a partn er to work up the deal with him. 
I will hold aga in st you unl ess you have some cases 30 
that suppo r t your contention. Proceed. 

:Mr. Br own: I would like to say to your Honor, 
too, that it is up to them to show the purchaser was 
ready, able an d willing to buy; but my contention 

• 



26 Harry R. Young-Direct 

is that that is not the point, that their right to re-
cover is limited by this agreement. 

I-IARRY R. YouNG, plaintiff, called as a witness in 
his own behalf, being s-worn, was examined and tes-
tified as follows: 

10 Direct examination . 

By J\1r. Bourgeois: 

Q. 1Ir. Young, you live where? 
A. Atlantic City. 
Q. And you have lived here how long ? 
A. About twenty-five to thirty years. 
Q. What is your business? 
A. Real estate. 

20 Q. On the 15th day of February, 1926, did you 
ha Ye some business dealings with :IYir. Crumbie 1 

A. I did. 
Q. Where? 
A. In Philadelphia. 
Q. I show you what purports to be an agency 

agreement bearing- date Philadelphia, Pennsylvania, 
February 15, 1926, and ask you if you saw that 
agreement signed 1 

A. I did. 
30 Q. By whom 1 

A. Mr. Crumbie. 
Q. And it is addressed to whom? 
A. J\Iyself. 

Mr. Bourgeois: I offer it. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff Pl.) 

• 
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Q. After you had received that agreement from 
1-.Ir. Crumbie on the 15th of February, 1926, did you 
a few days after that receive a letter from him? 

A. I did. 
Q. I show you a letter dated Philadelphia, Penn-

sylvania, February 19, 1926, and ask you if that is 
the letter~ 

A. That is. 

1Ir. Bourgeois: I offer it in evidence. 

(The paper offered is received in evidence and 
marked as an exhibit for the plaintiff P2.) 

Q. Now, after securing this letter of February 
15, 1926, authorizing you to sell the property, did 
you endeavor to make a sale of it1 

A. I did. 

10 

Q. Did you go up to Mr. Crumbie in that endeavor 
and fry to deal with him on a certain occasion~ 20 

A . On one occasion . 
Q. Auel when was that with relation to the 15th 

of February, as nearly as you can state? 
A. That ·was about one week prior to the 15th of 

11arch, ,Yithin that week. 
Q. That was prior to the 16th of March 1 
A. Yes. 
Q. Did you meet J\1r. Crumbie1 
A. I did. 
Q. Anybody with you~ 30 
A. No. 
Q. Did you have any conversation with him 1 
A. Yes. 
Q. Where ? 
A. At his home. 
Q. And what conversation did you have with hjm? 

What did you say to him and what did he sa.y to you t 
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A. I told him I had a buyer for the property; 
there were two gentlemen who wanted to buy it, and 
they wanted an agreement prepared and wanted to 
buy it in the name of a corporation; in other words 
they didn't want to go on the bond and mortgage: 
:Mr. Crumbie says: "We will go down and see my 
attorney." So we went in a taxicab down to Chest-
nut Street and went up and saw Mr. Crumbie 's 
attorney. 

10 Q. And who was that attorney1 
A. I d_on 't remember the gentleman's name just 

:1ow. His attorney would not permit him to enter 
into any such transactions. 

Q. What was the conversation 1 What did the 
a ttorn~y say to him in your presence f 

A. He said that he would not permit 1\1r. Crumbie 
to enter into that contract unless there was a pay-
ment of $10,000 put up either in a certified check 
cash, or its equivalent. ' 

20 Q. That was according to the agreement you had 1 
A. Yes. 
Q. All right . 

. A. An~ that man who put up that money would 
sign an iron-bound contra.ct and would sign a bond 
and mortgage. 

Q. Yes. 
A. And '' If you haven't anybody that will do that, 

why,_ we are not prepared to carry out this contract, 
bu_t if you have some one before the expiration of 

30 thi s contract we will' be glad to do business with 
you.'' 

Q. ow, after you were up there on that occasion ' wer e you called out of town f 
A. Yes. I had a large deal,-timber deal in 

Cuba--
Q. Never mind that. vVas anything done by you 
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so as to continue the effort to sell this property of 
lli r . Crumbie 's 1 

A. I spoke to Mr. I{atzen about it. Of course :Mr. 
Katz en knew all about it. He was my partner --

:Mr. Brown: I object to the statement that be was 
his partner. 

Q. Wa s it turned over to him to complete W 

Mr. Brown: I move to strike from this record the 
stat ement that :Mr. I{atzen was his partner. It is a 
conclusion. 

Th e Court: Strike out the latter part. 

Q. You told - you left it to Mr. I{atzen W 

A. Yes. 
Q. Who is Mr. I{atzen 
A. Mr . I{atzen was my partner 

:Mr. Bro-wn: I object to that as a conclusion. 

Th e Court: I ·will permit it, because in the first 
place, ho answered before you objected; in the second 
place, a pa rtnership may be proved by testimony. 
I pr esume one partner has a right to state a partner-
ship. . 

. 

10 

20 

1\Ir. Br o-,vn: Allow me an exception. I obj ect on 30 
the gTound also that it is irrevelant. We are not 
dealing ·with a partnership. We are dealing with 
1\1r. Young. 

Q. I-Iow long had Mr. Katzen been a partner of 
yours f 



10 
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A. About six years. 
Q. And in what business? 
A Real estate. . 1 1· · l , l Q: And had you sold other propertie s ann c iv1< u 

the commissions~ 
A. Yes. 

Mr. Brown: I ohject to that. 
relevancy of that testimony. 

I cannot see the 

The Court: I cannot see the . relevanc y of the last 
question, either. 

t.h · r. d to conduct a real {J. Now, were you au o_nze . . J r-
estate or brokers' business in the State of N e-w e 
sey1 

11r. Brown: I object. 

. l •feet riO'ht to ask rrhe Court: I tlunk you iave a per 20 him if he was a licensed real estate broker• 

30 

Q. Were you 1 

A. Yes. l\t[ ITatzen a licensed real estate Q. And was 1., r. )._ 
ao·ent or broker~ 

o A. yes, sir' under the firm name. 
Q. Then you dropped out~ 
A. Yes, sir. 
Q. You went away1 
A. Yes, sir. 

• 
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t 1ross-cx:1mination. 

By J\Ir. Brown: 

Q. :Mr. Young-, when you went to see J\1r. Crumbie 
on the 16th of February, you told him that you had a 
buyer for this property, didn't you 1 

J\Ir. Bourgeois: T object to that as irrelevant and 
jmmaterial. 

The Court: I will sustain the objection. I do not 
see that it makes a bit of difference ·what buyer he 
may have had in view, prior to the 15th day of Feb-
ruary, because vvhen the option agreement was given, 
it was a general option to :Mr. Young to sell ·to any-
body. 

10 

fr. Bro-wn: I ask an exception to that and point 
out that my purpose in asking the question was that 

20 I contend that in the very beginning of this agree-
ment there is an ambiguity . 

The Court: I do not think there is any ambiguity. 

Q. Did you ever negotiate with J\fr. Benjamin R. 
Fox for the sale of this property 1 

J\Ir. Bourgeois: I object . If it is after the agree-
ment --

Mr. Brown: After the agreement. 

J\Ir. Bourgeois: I don't object to that. 

A. I did. 
Q. And did you know that Mr. Fox had written a 

30 
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letter to N[r. Crumbie referring to this agreem eut 
that has been offered in evidence and marked Pl 
after the agreement was made? 

Mr. Bourgeois: Objected to as immaterial. 

The Court: I will permit it, yes or no. 

A. Yes. 
l O Q. I show you letter dated February 16, 1926, 

signed Benjamin R. Fox, and ask you whether or not 
that is the letter Mr. Fox wrote, if you know 1 

A. Mr. Fox wrote that letter. I think I was 
present when he dictated it. 

(The paper referred to is marked for id entification 
for the defendant Dl.) 

Q. Now, then, after you had taken the matter up 
20 with Mr. Fox, do you know whether or not he had 

some plans drawn of the character of building which 
he desired to place on the property? 

Mr. Bourgeois: I object to that as irrelevant and 
immaterial. 

The Court: What is the purpose ? 

Mr. Brown: In view of the fact that this letter is 
written to Mr. Crumbie, in view of the fact that the 

30 matter was still open with Mr. Fox, and my con-
tcmtion that the agreement had reference only to 
Mr. Fox as prospective purchaser and that he was 
confined in the agreement to that, I think this testi-
mony is relevant. 

The Court: I cannot see that it it3 adrnit3sible for 
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that purpose and I will overrule the question and 
sustain the objection. 

Mr. Brown: Allow me an exception. 

Q. Now, Mr. Young, after you had received the 
letter from 1\1r. Crumbie which is dated February 19, 
1926 and offered in evidence here marked P2, you 
had 'some talk with Mr. Crumbie about the sale of 
this property, didn't you? 10 

A. Afterward? 
Q. Yes. 
A. No. 
Q. After the receipt of this letter of February 

19th? 
A. Not until a few days prior --
Q. To the expiration of the first agreement ? 
A. Yes. 
Q. Then you did h_ave some conversation with hj1n 

after the receipt of this letter marked P2? 20 
A. A few days prior to going away. 
Q. Well, wasn't that after the receipt of this let-

ter? 
A. Yes. 
Q. And Mr. Crumbie didn't say to you at that tim e 

that he was not going to sell the property under tlw t 
agreement, did he? 

A. No; he said--
Q. He didn't ask that you return the agreement i.o 

him at that time, did he? 30 
A. No. 
Q. Now, as a matter of fact, you were at Mr. Crnm -

bie 's house on March 11th, were you not? 
A. I don't remember. 
Q. Do you remember the day of the week? Was 

it on Tuesday? 
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A. I cannot say. 
Q. Was it on Thursday, rather? 
A. It was the week preceding the end of the option. 
Q. When you saw 1tir. Crumbie at that time did 

you tell him that you didn't think that Mr. Fox' was 
prepared to go on with the deal? 

Mr. Bourgeois: I object to that as irrefevant and 
immaterial. 

The Court: I v.rill permit it. 

A. Yes, _I think I did, but I am not positive. 
Q. And it wa~ then that you told him that you had 

two other men 111 Atlantic City that would be inter-
ested in buying this property? 

A. Yes. 
. Q. And you said that their names were Mr. Tom-

linson and Mr. D 'Agostino? 
20 A. Yes. 

Q. Did you tell him that one of these men was 
leaving Atlantic City the following Friday afte ,r-
noon? 

A. I may have. 
Q. And was going to Cuba? 
A. Yes. 

, Q. You asl~ed 1tir. Crumbie to take as a deposit a 
$5000 uncertified check, didn't you? 

A. _I have been of the impression that it was ten, 
30 ?ut ~1nce_ you have made that statement this morn-

ing, 1t nnght have been five. 
Q. And did you when you offered that $5000 check 

ask for ~n. additional thirty days in which to pay 
the remaining $5000 of the original deposit? 

A . I just can't remember that. 
Q. You have no recollection about that at all? 
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A. I don't just remember about that. I know the 
time was nearly up, and I m.ay have asked for an 
extension. 

Q. Did you tell Mr . Crumbie at that time that you 
had two checks of $5000 each in your pocket? 

A. I did not. 
Q. And did you tell him that they were your 

checks? 
A. I told him my buyers wanted an agreement. 
Q. Yon didn't tell him they were your checks 1 
A. I didn't have any checks in my pocket; said I 

would give my own check. 
Q. Did he ask you whether or not the checks ,vcn-o 

good, and you replied no, but these men would make 
them good? 

A. No; but I said I would give my check but it 
would not be made good unless they gave me their 
money. 

]0 

Q. And wasn't it at that time that Mr. Crnmhie 
suggested that you go clown to Mr. 1\fcCaughey's ZO 
office, an attorney of Mr. Crumbie? 

A. On that clay he requested or suggested we go 
down to his attorney's office. 

Q. Now, you are-you don't remember the name of 
the attorney? 

A. I just don't recall. I remember the gentleman. 
I don't . just remember the name. 

Q. Was it Mr. McCaughey who sits here to my· 
right? 

A. It was that gentleman there, yes. 
Q. Now, during the conversation which you had 

with Mr. Crumbie in Mr. 1ticCaughey 's office, do 
you remembeT ma.king this statement to Mr. Crum-
bie: '' Crum.hie, you have been very good to me in 
this matter, and I am going to lay my cards face 
up on the table''-either at .Mr. 1ticGaughey's office 

30 
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or at Mr. Crumbie 's home did you make that state-
ment 1 

A. I made that statement when I went to get the 
option and said Mr. Fox was my buyer. 

Q. That was when you made that statement 1 You 
didi1 't make it on March 11th or thereabouts 1 

A. I don't remember making such a statement at 
that time. _ 

Q. Did you continue by saying to Mr. Crumbie 
l O that he was to pay you $15,000 if you made the sale 

and t~at as these other two men, referring to Mr. 
Tomlinson and Mr . D 'Agostino, were to pay Mr. 
Crumbie $10,000 for the option-to you, rather-for 
the option, and that as the cash payment was to bo 
$100,000 you were going to let your $25,000 ride for 
the one-fourth interest in the profits 1 

20 

Mr. Bourgeois: Objected to as irrelevant and im-
material. 

The Court : I will overrule the question and allow 
you an exception. 

Mr. Brown: All right. 

Q. During that conversation that you had with Mr. 
Crumbie in the week prior to the expiration of the 
30-~ay period, did you have any negotiation ·with him 
having to do wiih the riparian rights in front of this 
property '? 30 A. I asked him about that. 

Q. Did that in any way enter into your negotiation 
at that time 1 

A. They were to go with the property. 
Q. Didn't you endeavor to enter into an arrano·e-

ment with Jr. Crumbie at that time whereby y~u 
and Mr. Crumbie should enjoy the profits of· the 

Harry R. Young-Cross 

sale of the riparian rights separate and apart from 
the property landward 1 

1Ir. Bourgeois: I object to that as irrelevant and 
immater ial. 

rrhe Court: I will sustain the objection. 

Mr. Brown: Exception. 

Q. Now, ·when did you leave town, :Mr. Young, at 
that period? 

A. It was a few days before the expiration of that 
agree ment. 

Q. And you went to Cuba? 
A. I went to Cuba on business. 
Q. I didn't ask you what you went there for . You 

went to Cuba. No,v, whom did you go with? 
A. Mr. Tomlinson. 

10 

Q. And 11:r. Tomlinson was the man about whom 20 
3ron had spoken to Mr. Crumbie? 

A. Yes. 
Q. And that is all you knew about this transaction 

until you returned to your office after that trip? 
A. Except Thad talked to Mr. I(atzen . 
Q. Except that you had talked to Mr. I(atzen about 

it. That's all. 

(Witness excused.) 
30 
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lvioRRIS W. I(ATZEN, called as a witness on behalf 
of the plaintiff, being s-worn, was examined and testi-
fied as follows: 

Direct examination . 

By nir. Bourgeois: 

10 Q. Yon live in Atlantic City? 
A. Yes, sir. 
Q. And have lived here how long? 
A. About seven years. 
Q. vVhat is your business? 
.A. Real estate. 
Q. Alone or with some one? 
A. \Vith-I am at the present alone. 
Q. ,Vere yon alone or in partnership with some 

one on the 15th of February, 1926? 
20 A. T was partners with Mr. I-Iarry R. Young. 

Q. Some tjme 11rior to the 16th day of lviarch, 
were you given instructions with relation to the 
option or the agency agreement that Mr . Yonnp; had 
with Mr. Crumbie? --

lvfr. Brmvn: I object. I maintain it is irrelevant 
and. immaterial to this issue -whether he had any 
instruciion with reference to that agreement or not; 
because he had no part in it, and the rights granted 

30 to J\!fr. Young in that agreement could not be dele-
gated to him or anybody else . 

The Court: Objection overruled. 

:Mr. Brown: Exception. 

A. Yes, sir. 

Morris W. Katzen-Direct 

Q. And as a result of that, what did you do? 

1\Ir. Brown: Same objection. 

The Court: Same ruling. 

:Mr. Brown: Exception. 

39 

A. 1 had been dealing with a Mr. Satinov and 
other people trying to sell them the property, and on 10 
the last day, 1Ir. Satinov finally agreed that he ·would 
take the property. 

:Mr. Bro-w11: I object to what Mr. Satinov said . 

The Court: Strike that part out. 

The ,Vitncss: ,V ell, Mr. Sa t.inov and I went to 
Philadelphia for the purnose of entering into an 
agreement. with J\fr. Crumbie on the property. 20 

1\1r. Brown: T object. I think this witness ought 
1o ans\ver whnt they did and not what his purpose 
,vas. 

The Court: I think he has a right to say he went 
to Philadelphia for the purpose of doing something. 
I will permit it and allovv you an exception . 

Q. What time did you go up? 
A. We left on the bridge train. I think that was ~() 

about ten o'clock in the morning . 
Q. Where did you go after you reached Philade l-

phia? 
A. We went right direct to Mr. Crumbie 's home. 
Q. ,Vha t time did you get there~ 
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A. Around twelve o'clock. 
Q. And what did you do after you go there? 
A. \Vhy , we rnpped at the door --

J\Ir. Brown: :My objection goes to all this testi-
mony. 

rl1he Court: I will allow it to go to all this testi-
mony and grant you a general exception to it all. 

10 Bui I will permit tho testimony. 

20 

30 

A. (Continuing). And some one came to the door 
and ,ve asked for ~1r. Crumbie. We were told that 
1\~r. C:n1m bie wasn't home, and we finally were in-
n ted in to th e hou se and we spok eto Mrs ·. Crumbie -

Q. Don't tell about that. What did you do after 
that1 Then what did you do? 

A . We went away. 
Q. What for? 
A. ,v e went to look for }i;Ir. Crumbie. 
Q. And what did you do after that? 
A. Well, we come back again in the afternoon. 
Q. Did you find him then ? 
A. He wasn't home then yet. 
Q. Th en what did you do? 
A . We went away again. We got back about five-

thirty and we found him home then. 
Q. Did you go in the house? 
A. Yes, sir. 
Q. Have a conversation with Mr. Crumbie? 
A. Yes, sir. 
Q. State what was said. 

:.Mr. Brown: I object, if your Honor please, to 
ihat, upon the grounds heretofore stated. 

The Court: I will permit it and allow you an 
exception. 

lvl orris lV. l{atzcn, -Direct 

Mr. Bro,vn: Exception. 

41 

A. I told Mr. Crumbie that I was Mr. Katzen, 
partner of I-Iarry R. Young, and Mr. Young had to 
go out of town and he left the matter in my hands. 
I told him that we were there ready to do business 
on the property. I introduced him to the buyer and 
then Mr. Sat inov, the buyer, spoke to Mr. Crumbie 
and told him that he was there ready to- make the 
deal and tendered him $10,000. Mr. Crumbie refused 10 
to take it. 

Q. In check? 
A. No, in cash . Mr. Crumbie refused to accept it, 

saying that he couldn't sell the property, he would 
not sell tho property; and Mr. Satinov asked why he 
wonld not soll the property, and he stated that if he 
held the property another year he would get $500,000 
for it. 

Q. And what else was said at that time? Was 
anything said about the clock, the time, or anything 20 
of that sort? 

A. Oh, Mr. Satinov asked Mr. Crumbie again why 
he ,vould not sell the property. He said, "We are 
hero ready to do business,'' and Mr. Crumbie said 
that he refused to sell the property and said, '' Today 
it is six-fifte en o'clock. n He looked at a little clock 
on a mantelpiece in the parlor. He sai:d: ""When I 
get on the witness stand I will say today at six-fifteen 
o'clock you tendered me the money and I refused to 
accept it." So we couldn't do anything further with 30 
Mr. Cru mbie and we went away. 

Q. Did he assign any reason why he would not sell? 
A. He said if he held the property another year 

he would get $600,000 for it .. 
Q. And that was the only reason he assigned? 
A. That was all he said. 
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Cross-examination. 

By Mr. Brown: 

Q. Mr. Katzen, you didn't know Mr. Crumbie ~t 
all prior to that meeting on the 16th of 1\1:arch, did 
you f 

A. No. 
Q. This wa s the last day of this option, wasn't it f 
A. Yes, sir. 
Q. And so far as you knmv, Mr. Crumbie didn't 

know you f 
A. I didn't think he did ; no. . 
Q. And do you lu1ow whether or not Mr. Cn:mb1~ 

knew the gentl eman that ·was ·with you, Mr. Satinov. 
A. I cannot say that. 
Q. "\V ell, did th ey act as if they were old friends ? 
A. No. 
Q. Act as if the y were strangers ? 
A. :More or less, yes. 
Q. Now, then, when you introduced yourself, you 

told :Mr. Crumbie that you were a partner of Mr. 
Young ? 

A. 1\1:r. Young. 
Q. And 1\tfr. Crumbie said: '' I don't understand 

ho,,~ that can be, because :Mr. Young told me that he 
was incorporated ?'' 

A. Mr. Crumbie never question ed that I was a 
partner of :Mr. Young's. 

30 Q. Then :Mr. Crumbie didn't say that to you f 
A. No, sir. 
Q. And didn't you pull a paper out of your pocket 

which was a contract having to do with the sale of 
real estate and point out to 1\Ir Crumbie that there 
vvas a provision in there whereby you were to enjoy 
one-half of the commission to Mr. Young ? 

11-1 orris TV. K atzrn-Cross 

A. I tried to prove - -
Q. Did you do that f 
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A. I pull ed something out of my pocket. I don't 
remember what it was. 

Q. What did you pull out of your pocket? 
A. I don't remember exactly what it was. 
Q. vVasn't it a contract for the sale of this estate? 
A. I couldn't tell exactly that it was that. 
Q. You have no recollection about what ~-t was IO 

now ? 
A. I don't remember what it was, but I did try 

to--
Q. You hav e answered th e question. When you 

showed this pap er to 1\1:r. Crumbie, didn't Mr. Cru~-
bie say to yon ''That doesn't make you partners 111 
every tran saction ?'' 

A. He nev er said that at all. 
Q. He did not say that ? 
A. No, sir. 20 
Q. Did he say to you if you were a partner of Mr . 

Young that you ought to have a general partnership 
agreement rather than to have a partnership agree-
ment havin g to do with each individual transaction? 

A. Never said that at all. 
Q. Now, at what stage of the meeting was it that 

you introduced Mr. Satinov? 
A. "\Vhy, after I introduced myself and told him 

that I wa s l\Ir. Young's partner. 
Q. And I\Ir. Crumbie didn't question your right to 

appear th ere as the partner of Mr. Young? 30 
A. No ,sir. 
Q. Did you have an agreement prepared between 

1\fr. Satino v and Mr. Crumbie? 
A. I did not. I wanted Mr. Crumbie to prepare 

that. 
Q. "\Vell, you didn't have any agreement prepared 1 
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A. No; I did not. 
Q. You realized that this was the last day of the 

option, didn't you 1 
A . Yes, sir. 
Q. And that it was necessary for you to see him 

that day in order to get in under cover within the 
time? 

A. I knew it was necessary for me to see him that 
day. 

10 Q. vVas anything said between you and Mr. Crum-
bie or between Mr. Crumbie and 1\1r. Satinov with 
reference to the details of the transaction, as to how 
much cash was to be paid or how much mortgage was 
to be given? 

20 

A. r11here was nothing said .. Mr. Satinov under-
stood that. 

Q. I ask you was there anything said 1 
A. No, sir. 

lVIr. Brown: I ask that part of his answer be 
stricken. 

The Court: Yes, what l\1r. Satinov understood will 
be stricken. 

Q. Now, what had lH~rn Raid by :Mr. Satinov prior 
to tho time that ho produced the cash from his 
pocket? 

A. I told Mr. Crumbie that he was there ready 
30 to make the deal on the property, and Mr. Crumbie 

says that he couldn't sell the property, and Mr. Sati-
nov said, "If you don't want to accept it because it 
is too late in the day, just take this money and give 
me a receipt for it and draw up your agreement and 
we will be back tomorrow.'' 

Q. Now, during the discussion, did Mr. Crumbie 
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say to you that Mr. Young had been there just a 
few days previous f 

A. Did Mr. Crumbie say that? 
Q. Yes. 
A. No ; didn't say anything like that. 
Q. Didn't Mr. Crumbie say at the time when Mr. 

Young was there a few days previous that he hac1 
presented another proposition? 

A. Never said anything like that at all. 
Q. Did he say that he would not do anything in 10 

reference to the matter until Mr. Young returned 
from Cuba? 

A. I don't remember him saying that. 
Q. And after this tender was made of this $10,000, 

you both left the house, didn't you? 
A. Yes, sir. 
Q. Now, at the time this suit was brought, 1\1r. 

Young was , not home, was he? 
A. He was home, I think, the time the suit was 

brought, yes. · 20 
Q; You placed the matter in the hands of Mr. 

Styron, the attorney of record, before Mr. Young 
returned from Cuba, did you not? 

Mr. Bourgeois: I object. That is irrelevant and 
immaterial. 

The Court: I will overrule the question. 

:N[r. BTown: Exception. 30 

Q. During the conversation that you had with Mr. 
Crumbie ·, was Mr. Fox's name mentioned? 

A. No, sir. 
Q. Were Mr. Tomlinson and Mr. D ''Agostino re-• 

£erred to ·? 
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A. No, sir. 
Q. Did Mr. Crumbie say that he was ready and 

willing to deal through :Mr. Young but not through 
you1 

A. He didn't say that. 

Re-direct examination. 

By l\/Ir. Bourgeois: 

Q. At that time did you have the option with yon r.? 

A. Yes, sir. 
Q. Did you show it to him 1 
A. I don't think I did. 
Q. Did he ask you to show it 1 
A. No, sir. 
Q. Just assumed that you had it "? 
A. Yes. 

20 Re-cross examination. 

30 

By Mr. Brown: 

Q. You say he assumed that you had ii J? 

A. I don't know what he assumed. I--Ie llidn 't say 
anything about it. 

Q. He didn't know ·whether you had it or not? 
A. No, sir. 
Q. You didn't produce it1 
A. Wasn't asked for. 
Q. Did you tell him that you hau it "? 
A. No, sir. 
Q. He didn't lu1ow, as a matter of fact, whether 

you lmew anything about the option so far as vour 
conversation was concerned 1 

A. I don't know whetlwr- he did or not. 

• 

Louis Satinov-Direct 

By l\1r. Bourgeois: 

47 

Q. How much money did :Mr. Satinov tender hjm? 
A. $10,000. 

(Witness excused.) 

Louis SATINov, called as a witness on behalf of the 1 O 
plaintiff, being sworn, was examined and testified as 
follows: 

Direct examination. 

By Mr. Bourgeois: 

Q. Did Mr. I(atzen take up with you the matter of 
the purchase of property on the Board,valk between 
Georgia and Florida Avenues in March, 1926, or Feb- 20 
ruary and March? 

l\1r. Brown: I object. It makes no difference. Mr. 
I(atzen had no authority whatever to neo·otiate- for 
the sale of this property. 

5 

The Court: I will permit the question. 

A. Yes. 
Q. Did you agree to become the purchaser of that 

property? 30 

1r. Brown: I want my objection to rest as to all 
the testimony. 

The Court: Along that line. 
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Mr. Brown: Along that lino. 

Th e Court : Yes. 

Mr. Brow11: And an exception not e<l. 

The Court : Yes. 

A. I did. 
IO Q. Now , ·what did you do in- th e effor t to carrv 

into effect that purchase 1 ., 
A. Well, Mr. I(atzen came in to m e th e la st day, 

about the 15th, th e day prior we went to Philadel-
phia, and I told him I am ready to purc hase the 
property. I said-he said: '' If you don 't ,. you are 
going to lose a big thing, a big buy." I said , "Yes." 
It was three o'clock in the aft en1oon. He said: 
''Now, let's go to Philad elphia tomo r row then.'' 
"Well," I said, "what shall I do, take a check 

20 along1'' 
Q. Did you go there the nex tda y 
A. I did. 
Q. On what train did you go up ~ 
A. Ten o'clock bridge train, 9.55, something like 

that. 
Q. "\Vhat did you have with you, if an ything, for 

the purpose of completing that sale ~ 
A. Ten thou saiid dollars in ca sh. · 
Q. And did you see l\1r . Crumbie 1 

30 A. I did. 
Q. Finally1 
A. Yes. 
Q. Where1 
A. At his house. 
Q. What time of the day1 
A. About half-past five or quart er to six. I don't 

remember exactly. 
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Q. And what took place at that time between Mr. 
Crumbie and you and l\1r. Katzen 1 

A. Why, Mr. I(atzen introduced himself to l\t[r. 
Crumbie, pulled out his card, handed it to him and 
told him he was representing the finn of Youn g & 
Katzen, and then he told him after hard labor h e 
succeeded in getting a purchaser for the prope r ty, 
introduced me to Mr. Crumbie. Mr. Crumbie says: 
'' It is a fine time of the day to come here to bu y 
property ." I says, "Mr. Crumbie, we tried to locate 10 
you here since twelve o'clock. Your wife told us 
you were in the drug store and we went over th ere 
looking for you and couldn't find you. Th en we 
called up the attorney. He said you might be at 
your office. We called up your attorney; told u s yon 
weren't there. In fact, we left word at your attor-
ney's 'call at the house when he come s in' . H e said 
then-I said: 'If it is a matter of thi s tim e of tlw 
day I will leave my money.' I pulled out t en th ou-
sand dollar s, started to count it over. I said, 'I ·wjll 20 
leave your money with you here. Give me a r ecejpt 
for it and I ·will come back tomorrow for th e agree-
ment.' 'No,' he said, 'I wouldn't acc ept your 
money.' He said, 'I will testify in court th at you 
have tende ·red me ten thousand dollars in cash . I 
want to hold the property for about a year, at least, 
and get a hundred thousand dollars more.' '' 

Q. And I suppose you wanted the $100,000 and ho 
wanted the $100,000. 

l\l[r. Brown: I don't think that that is material. 

Mr. Bourgeois: Withdraw that. 

Q. Now, what other conversation was there ther e, 
if any1 

30 
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A. vVell, talking about this property, 1Ir. Crum-
bie and I. He said just exactly as I recited a few 
minutes ago. He said: "This is a fine time of the 
day--'' 

The Court: "\Vhat else did he say1 

A. vVell, I don't remember. 

10 Mr. Bourgeois: That is all. Cross-examine. 

Cross-examination. 

By Mr. Brown: 

Q. You knew the location of this property, did 
you 1 

A. I did. 
Q. Did you inspect it 1 

20 A. Very ·well, dozens of times. 
Q. You had inspected it 1 
A. Dozens of times. 
Q. vVhat is its exact location 1 
A. Exact location 1 
Q. Yes. 
1\. "\Yhy, it is about a few doors-I don't rPmem-

lwr exactly-from the new Crane Building, from 
the New Crane Building on the Boardwalk. 

Q. "\Vhat? 
30 A. A few oltl shacks on the Boardwalk; the lot 

extends up to Pacific Avenue, probably six hundred 
feet in depth, as a matter of fact; but there is some 
houses in the center between Pacific and the Board-
walk; then another old frame shack. I believe it is 
called Ly the name of some hotel, on Pacific Avenue. 

Q. How many feet in width 1 
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A. Fifty . 
Q. And how deep is it 1 
A. Extends wa.y back to Pacific Avenue. 
Q. What is the measurement of the depth 1 . 
A. Well, I believe it is about 550 or 600; sometl1111g 

like that. 
Q. Do you know how many feet-the description 

of this property begins from the Crane property 1 

Mr. Bourgeois: I object as irrelevant and imma- 10 
terial. 

A. I don't remember exactly. If you will let me 
have the book I will show it to you exactly. 

Mr. Bourgeois: When there is an objectinn , don :t 
answer . 

Q. Now, you went there prepared to buy thi s prop-
erty 1 20 

A. Beg pardon 1 . 
Q. You said you went there prepared to buy Uns 

property1 
A. Yes, sir. 
Q. You didn't know Mr. Crumbie at th e time yon 

went to his home, had never seen him or 11,wer 1net 
him· before 1 

A. No, sir . 
Q. And so far as you know, Mr. Crumbie didn't 

know vou 1 30 
A. No. I don't believe he did . 
Q. How much ·were you to pay for this property 0! 
A. $500,000; $10,000 on signing the agreement. 
Q. How much 1 _ 
A. $90,00 cash on sett lement; the balance, $400,000 

mortgage. 
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Q. When was settlement to be 1 
A. Sixty days, to my best recollection ; sixty to 

ninety days. 
Q. When was it1 
A. That has been a year ago, but I think it ·was 

sixty days; I coulcln 't remember exactly but I believe 
it was sixty days' settlement. ' 

lvir. Bourgeois: If your Honor pleases, doesn't tho 
I() agreement speak for itself 1 

The Court: I will permit it. 

Q. Now, you said you were to give back a purchase 
money mortgage of $400,0001 

A. Right. 
Q. For how long was the mortgage to run 1 

]\fr. Bourgeois: I object to that as irrelevant and 
20 immaterial. 

The Court : I will permit it. 

A. To the best of my recollection, five years. 
q. You don't know now 1 
A. I can't remember now. 
Q. And what jntorest was the mortgage to bear1 
A. Six per cont. 
Q. Was the mortgage to carry any fire insurance 1 

30 lv[r. Bourgeois: I object as irrelevant and imma-
terial. 

A. Yes, I think so ; I couldn't remember those 
things. 

Q. You don't remember¥ 
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A. No. The usual custom it is --
Q. \Vas the mortgage to have any tax clause in-

serted 1 

Mr. Bourgeois: I object. The agreement speaks 
for itself. ,¥hat difference does it make whether this 
man knew or didn't know 1 

The Court: There isn't anything in the testimony 
which shows anything about the agreement yet. 1 O 

1\/Ir. Bourgeois: He went there and tendered this 
money under this option. 

The Court: That does not appear. 

Mr. Bourgeois: That is the only thing the man had 
to sell by. T don't know whether there is any testi-
mony to that effect yet. 

20 
Q. Now, do you know whether or not there were 

any existing leases affecting the property 1 

JVIr. Bourgeois: Objected to as irrelevant and im-
material. 

ri'he Court: T am going to permit it. But T think 
you ha.ve gone pretty nearly as far as you should go. 

A. I was willing --
Q. I ask yon ·whether or not you know there weru 30 

existing leases affecting this property 1 
A. I believe Mr. l(a tzen did tell me that th ere 

were. 
Q. You don't recall now whether or not he did 1 
A. I do not, sir ; no. 
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Q. Do you know now many house •s were on the 
property, ho,v many buildings? 

A . There is quite a number of them. I don't know 
exactly how many. I cannot remember now. I 
wasn't interes ted in the houses. I was interested in 
the lot. I didn't care how many houses there were. 

Q. Now, during this conversation that you had 
with l\Ir. Crumbie, was Mr. Young's name mentioned 
at all'? 

A. Yes. 
Q. In ,Yhat connection ,vas Mr. Young's name men-

tioned? 
A. l\lr. I(atzcm told him: "I am Mr. Young's part-

11er," and. he handed him the card. 
Q. He handed him a card? 
A·. Yes, business card. 
Q. Did you see the card 1 
A. No. 
Q. You woulc1n 't recognize it if you saw it 1 
A. No . 

. Q. Wa_s Mr. Young's name mentioned at any other 
time dunng the conversation? 

A . Except he told him he wa.s a partner of Mr. 
Young. 

Q. Did :Mr. Crumbie question Mr. I(a tzen 's author-
ity to deal in Mr. Young's ~bsence? 

A. Not to my recollection. 
Q. Well, would you say that he did or didn't? 
A. I don't remember. 
Q. What is your best recollection 
A. I don't remember. 
Q. You have no recollection at all? 
A. Those things didn't interest me. I went there 

to buy tho property. That was the only thing that 
interested me, nothing else. 

Q. Now, what, if anything, did you say or do with 
reference to the business about which you went to 
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11r. Crumbie 's home before you tendered the $10,000 
in cash~ 

A. Well, I don't get that question clear. . 
Q Now, what, if anything, did yo1:1 say or do with 

reference to the business about which you went to 
N[r. Crumbie 's home before you tendered the $10,000 
in cash~ 

A. Say to who~ 
Q. To anybody at :JYir. Crumbie 's ~ome. 
A. I was talking with Mr. Crumbie . 10 
Q. "\¥ ell, ,,That did you say to him before you ten-

dered the $10,000 . 
A. 1\1:r. IZatzen introduced me to 1\/[r. Crumbie as 

a buyer of th e property. I first told him the '' P:OP-
erty was a little high, the price,. bu~, fi1~ally deci~ed 
to take it at vour terms.'' I-Ie said: It s a fine time 
of the day "to come and buy property.'' I sai.d, 
''Well, now, as a matter --'' ·1 • 

The Court: Is this all before you gave him or 20 
offered him the $10,000~ 

The Witness: Yes. 

The Court: Go ahead, then. 

A. (Continuin g .) I says: "If it is a matt er of 
time I wi.11 leave my money here,'' pulled out $10,000, 

' • J "Y . started to count it out, and I smn : ou can give mP 
a receipt for it and I will come back tomorrow and ~() 
draw up the agreement.'' 

Q. You had no agreement drawn ~ 
A. He said: '' I will testify in the court that you 

have tendered me ~-.10,000 in cash, but I will not sell 
the property. I want to hold the property another 
year and get $600,000, one hundred thousand more; 
$600,000 instead of $500,000.'' 
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Q. You had no agreement with you at that time 
ready to sign up, did you? 

A. No, ~nt I knew all the conditions. 

l\It. Bro-wn : I ask that be stricken out. 

The Court: He said: ''No.'' 
stricken out. 

The rest n1ay be 

10 . Q. ~fter you had made the tender of $10,000, you 
1mmodrn tely left, didn't you? 

20 

A. After that we left, yes. 
Q. No-w, did you know, Mr. Sa.tinov, that this suit 

hnd l)eon starte d before today? 

:Mr. Bourgeois: I object to that as irrelevant and 
immater ial. 

Tho Cour t : Objection sustained . 

J\Ir. Brown: T want to show interest. 

The Cour t: Th o mere fact that the suit was 
sta rted does not show it unless it is merel y pre-
liminary . ' 

~fr . :8rown: No, I am endeavoring by cross-ex-
amnrnt10n to prove interest. . 

30 'l1hc Court : I do not see how that shows interest. 
I will overrule the question. 

J\fr. Brown: Exception. 

Q. Do you have any interest in ihe result of this 
suit, :Mr. Satinov? 

Louis Satinov-Cross 57 

A None whatsover. 
Q. 1-Iave you any agreement whereby you are to 

share in the verdict if one is given? 
A. I have nothing to do ,vith that at all. I am 

interested in taking the property today if J\1:r. Crum-
hie is willing to give it to me on the same terms and 
conditions. 

Q. You are willing to buy tho property today? 
A. Yes. 10 
Q. Upon tho same terms and conditions? 
A. Yes. 
Q. The property between-on the Boardwalk be-

h•rnen Georgia and Florida A venues, from the 
Boardwa lk to Pacific? 

A. Yes , with riparian rights, the sa:rp.e as was 
represented to me. 

]Hr. Brown: I make the statement now that Mr. 
Crumbie is willing to go through with the purchase ZO 
of this property. 

The Court: That has not anything to do with this 
case. They are now suing for commission. 

Q. Mr. Satinov, were you there to buy the riparian 
f rights-in other words, all the property oceanward 

of the Boardwalk as well as everything landward? 
A. I was there to comply with 1\!Ir. Crumbie 's con-

ditions of sale. 
Q. Now, was your proposition to buy the property 30 

everything landward of the Boardwalk and every-
thino· ocean ward of the Boardwalk? 

A~ Everything that Mr. Crumbie had, any interest 
Mr. Crumbie had in that property. 

Q. A11cl you would not take the property on his 
terms at that price without riparian rights! 
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A._ I didn't say that. Any interest Mr. Crumbie 
had 111 that property I was willing to buy . 

. Q. :Vell~ were you ready to buy it without the 
riparian rights 1 

:M::r. Bourgeois: I object. 

T~e _Court: He was ready to buy on the terms and 
lO cond 1~1ons. Now there is nothing that I see that 

describes the property at all except as Boardwalk 
property. 

Mr. Bourgeois: It is '' My Boardwalk property.'' 
It takes all he has. 

The Court: I will permit the question. 

Q. (Repeated by the stenographer.) Well were 

20 you ready to buy it without the riparian rights~ 
A. I was ready to buy Nir. Crumbie 's property, 

whatever he owned the-re. 

Nir. BroW11: Will you instruct the witness to 
answer that question~ 

The Court: I think that is an answer. 

Q. Well, did you go there ·with the understandino· 
that you ·were to buy the riparian rio·hts with th: 

30 landward portion of the property1 c 

Nir. Bourgeois: I object. 

The Court: I sustain that objection. He said he 
went there for t~e purpose of buying ·whatever in-
terest l\Ir. Cn1mbie had, whatever his interest. was. 
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1\ilr. Bro-wn: But that is not sufficient. 

The Court: I think it is sufficient. 
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Q. Now, will you describe, Mr. Satinov, the prop-
erty that you went there to buy~ 

Mr. Bourgeois: I object to that as irrelevant and 
immaterial. 

The Court: I-le testified he went there for the 
purpose of buying whatever interest Mr. Crumbie 
had in the Boardwalk property, and that he tendered 
$10,0CO for thnt purpose, and Mr. Crumbie said, "I 
·won't sell ;von my Boardwalk property.'' N o,-v, 
thon) jt, seems to me that ought to answer. 

10 

(). (ReywHteCT by tho stenographer.) Now, will 
yon describe, :Mr. Satinov, the property that you 20 went there to buy~ 

The Court: T will permit it again. 

A. Vl ell. now, to the best of my memory if you 
bring me the map of Atlantic City I can point it out 
to you exac tly to the inch. I know where the prop-
erty is. I pass there --

Q. "\Vill you describe it~ 

The Court: Describe it again. 30 

A. Well, now, it is a few doors from the new 
Crano Building. It is fifty feet on the Boardwalk 
and runs to Pacific A venue. 

Tho Court: rJ ow is that the property you were 
there to tuy Urn t day~ 
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The Witness: Mr. Crumbie 's property, which the 
record and the map has today. I looked it up before 
I went. 

Q. You said a little while ago that you were still 
ready to buy the property at the same price if the 
riparian rights went with it, didn't you f 

Mr. Bourgeois: I object to that as immaterial. 

The Court: I will overrule it. I do not see the 
materiality. 

Mr. Brown: Allow me an exception. And I want 
to point out on the record this point I have in mind 
in asking that question: that this witness went there 
ready to buy the property on the condition, how-
ever, that it carried with it the riparian rights, and I 
say that under the agreement on which this suit is 

20 brought, riparian rights are not included. 

30 

The Court: I am overruling this question because 
it is not relevant or material and because it was 
objected to. Last time it was not objected to, and 
you brought it out on cross-examination and we 
fi1rnlly got do,;vn to a realization of that, at which 
point we stopped. Now I am not going to receive it. 

J\1r. Brm:rn: Well, I have my exception. 

The Court: You have your exception. 

C\Yi tness excused.) 

PLAINTIFF RESTS. 
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DEFENDANT'S l\IOTION FOR NON--SUIT. 

l\rir. Brown: I ask for a non-suit, first, on the 
ground that there is no proof that Mr. Harry R. 
Young, the man with whom we had the con~ract, was 
the efficient cause of the sale. The proof is, on the 
contrary, that he had absolutely nothing whatever. to lO 
do with it; that he had never come in contact with 
the prospective purchaser, l\rfr. Satinov; that he left 
or delegated all the authority, what.ev~r he may have 
had, to this Mr. I(atzen, supposedly his partner, a:nd 
that whatever negotiations took place were had with 
I{atzen. • 

Furthermore, on the ground that they have not 
shown that they produced a man ready, able a1~d 
willing to buy, providing the Cou~t r~les that that is 
a necessary element. My contention is that the co.n-
tingency upon which the right to recover commis- 20 
sjons rests is that stated in the agreement, _that the 
commission is to be paid only if the sale is completed 
as provided above, and to be paid only on final settle-
ment. • f t 

T also again urge as a ground for non-suit the ac 
that l\'Ir Young under this agreement had no author-
ity to sell to a.i1y other person other than th: person 
who was represented by him to Mr. Crumbie as the 
prospective purchaser at the time the agreement 
was made. . . 30 

Another oTonnd for the motion to non-suit is the 
fact that it 

0
sufficiently appears in this case that the 

prospective purchaser, Mr. Satinov, appeared there 
for the purpose of buying a property ?f greater 
proportions than that which is set forth in th~ con-
tract and there is nothing, as a matter of fact, in the 
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proof that indicates that J\'lr. Satinov even knew of 
this option or this contract at all. 

J\1:r. Bourgeois: May I ask one question of Mr. 
Satinov 1 

The Court : Yes. 

Lours SATINov, recalled. 

Re-examination. 

By 1fr. Bourgeois: 

Q. You have testified that you tendered the 
$10,000. Were you able financially to have raised 
the $90,000 to make the next payment 1 

A. Yes, sir. 

Re-cross examination. 

By lYir. Brown: 

Q. You say you were able. Did you have the 
$90,000 then available 1 

A. Not in cash, but I had enough security. 
Q. Had you made the arrangement for the secur-

ing of the $90,000 in cash 1 
30 A. I had all the security. 

Q. :Had you made any arrangement to secure the 
$90,000 in cash 1 

A. Jo. 
Q. Did you know where you were to get this 

$90,000 in cash 1 
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A. Yes. 
Q. How did you know that if you had not .made 

the arrangement 1 . . 
A. I have been dealing with the Atlantic City Na-

tional Bank for the last seven years . I can get today 
any time $200,000 or two hundred and fifty, as much 
as I need. 

Q. Well, you had not asked the Atlantic City 
National Bank for this particular $90,000 loan 1 lO 

A. I didn't have to ask them. If they wouldn't 
give it, another bank will. 

Q. So that in order to enable you to go through 
with this deal you had to borrow $90,0001 

A. I have sufficient security to borrow a hundred 
and fifty or two hundred thousand. 

The Court: Answer the question. 

The Witness: Yes. 

Q. What1 
A. Yes. 
Q. ,Vhat are the securities that you speak of, Mr. 

Satinov, that you were to use to get this $90,0001 
A. First mortgage on Atlantic City real estate. 
Q. Do you know whether or not the bank would 

accept those securities 1 
A. I didn't care anything about it. If they 

·wouldn't, other banks would. 
Q. You took the chance, then, on them doing it 1 
A. No chance at all. I didn't take no chance what-

soever. 
Q. Now~ on what properties are these mortgages 1 
A. Indiana-well, now, at that time I had $100,000 

first mortgage on Indiana Avenue property, mort-
gages on Wildwood property, and in a dozen dif-
ferent locations, a dozen different properties. 

20 

30 
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Q. You had a dozen different mortgages on a dozen 
different properties 1 

A. Yes. 
Q. All first mortgages 1 
A. First and second mortgages, yes. 
Q. Vil ere those mortgages in your own name, Mr. 

Satinov 1 
A. Beg pardon 1 
Q. vV ere those mortgage s in your own name 1 

1 O A. Louis Satinov, real estate mortgage , some 1n 
my name. 

Q. Can you produce those mortgages? 
A. I can produce bigger ones now, yes. 
Q. Could you produce the mortgages that you had 

at that time 1 
A. I hav e sold th e property which I am speaking 

of, the $100,000 mortgage and taken back a first mort-
ga~;e of $285,000. I can produce that to you. 

Q. This $100,000 mort gage that you had on North 
20 Indiana A venue, did you sell-do you still mYn i_ t? 

A. No; but I own $285,000. · 
Q. ,Vas it recorded? 
A Yes, sir. 
Q. vVhat beca me of it "? 
A. It was cancelled. 
Q. Why1 
A. Because I sold the property. 
Q. Did you have a mortgage on the property that 

you owned? 
30 A. Beg pardon 1 

Q. Did you get a mortgage on the property that 
you owned1 

A. No, but I have given the Atlantic City National 
Bank a blanket mortgage on th e property; in case I 
need money at anY1 time; I can get it. 

Q. That mortgage was in the Atlantic City Na-
tional Bank 1 -
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A. Yes. 
Q. And already pledged to them for security 1 
A. I didn't owe them, not at that time; hecan ~t' 

I paid them off. 
Q You didn't owe them anything at that time 7 
A. No. I can prove that _. 
Q. From what source did you get the $10 ,000 thnt 

you tendered to Mr. Crumhie1 
A. Atlantic City National Bank. 
Q. Did you borrow it 1 10 
A. No, sir. 
Q. Drew it out of your bank account on your 

check1 
A. No, sir. 
Q. You didn't1 
A. No, sir. 
Q. Where did you get it 1 
A. I left a certificate of deposit with th em for 

$10,000. 
Q. Then you borrowed $10,000 with the certific nto 20 

of deposit as security1 
A. Well, you call it a borrosving. I don't know 

what you call it. "But I left it as collateral for tho 
$10,000 cash. I don't know what you may call it. 

Q. On what bank was the certificate of deposit ? 

The Court: I will overrule any further qu0stions 
as to where he got his $10,000. 

Mr. Brown: Allow me an exception. 

The Court: Now, Mr. Satinov, did you ever soc 
Exhibit Pl before you went to Mr. Crumbie 's house 
that day1 

The Witness: Ye-s, your Honor. 

30 
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The Court: You have read that 1 

The Witness: Yes, s1r, and I ,vas willing to cr]mply 
with the terms. 

Q. Where did you see it~ 
A. :Mr. I{atzcn showed it to me in my office. 
Q. When? 
A. When he first proposed the property to me. It 

IO was a couple of weeks prior to going to Philadelphia 
and practically the last day he said: ''Now, tomor-
row is the last day. If you don't take advantage 
of this good buy, you are going to lose a lot of 
money--'' 

20 

The Court: "\Ve had that before. 

C\Vitness excused.) 

i1r. BrovYn: Now, I address my motion to the 
same gro und s, and I call your Honor's attention to 
the fact that the complaint rests their right of re-
covery upon a purchaser who was ready, able and 
,villin g to buy, and I maintain that is not the con-
tingency upon which their right to recover cloes rest, 
but upon the contingency that the sale be completed. 

30 The Court : I will deny the motion because I think 
the plaintiffs under the testimony did produce a pur-
chaser and that Mr. Crumbie refused to accept the 
tender of the purchase money; and if that is so, then . 
Crumbie wa·s not in position where he could defeat 
their rights by refusing if they did present a man 
who was ready, able and willing to purchase under 
the terms of the option agreement. 
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lvfr. Brown: Allow me an exception. 

The Court: Yes. 

DEFENDANT'S CASE. 

67 

JAMES R. CRuMBIE, the defendant, called as a _wit-
ness in his own behalf, being sworn, was exmn1ncd l () 
and testified as follows: 

Direct cxamina tion. 

By Mr . Brown: 

Q. iir. Crumbie, you live in Philadelphia 1 
A. Yes, sir. • 
Q. You are the owner of property located on the 

Boardwalk between Georgia and Florida Avenu es 1 20 
A. Yes, sir. . 
·Q. Fifty-foot frontage running through to Pacifi c 

Avenue1 
A. Yes, sir. 
Q. And did you sign and execute an agr. 3c~c~t 

which has been offered in evidence marked 1Dx111l:1t. 
Pl 1 

A. I did. 
Q. Will you relate to the Court the circumstanres 

under \\rhich that agreement was executed '? 30 

:Mr. Bourgeois: I object as irrelevant and imma-
terial. It was done. 

Mr. Brown: I am still pressing my contention 
that this agreement was made for the benefit of one 
individual and no other. 



68 J arnes R. Crimibie-Direct 

r_rhc Court: If that is the purpose I will overrule 
it. mHl grant you an exception. 

irr. Brown: Exception. 

Q. At the time that this contract was executed 
' was the name of Benjamin R. Fox mentioned 1 

Mr. Bourge ois: Objected to as irrelevant and im-
1 O material. 

20 

The Court: I sustain the objection assumino· it . f ' b 1s or the same purpose and allow you an exception. 

~fr. Brown: Exception. 

Q. After the contract was executed, was Mr. Fox's 
name mentioned to you? 

A. Yes, indeed. 

~Ir. Bourgeois: That is irrelevant, if your lionor 
please. 

The Court: I will permit it. 

Q. Now, in what connection and by whom was 
l\fr. Fox's name mentioned after this agreement of 
February 15th was signed 1 

A. At £he time Nir. Young came to see me at my 
home on :March 11th, he said Mr. Fox was out of it 

30 at this time. 
Q. I am speaking now of February 15th, afb -:ff you 

had executed · the agreement and given it to Mr. 
Young. Did Nir. Young say anything--

A. He did. 
Q. --having reference to :Mr. Fox 1 
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.Mr. Bourgeois: I object. 

The Court: I sustain the objection, assun1ing it 
is for the same purpose. 

t • OJ Mr. Brown: Allow me an cxcep 1011. 

The Court : Yes. 

Q. After the agreement was r-xecuted, did you 10 
receive this letter, D1, for identification from Mr. 
Fox1 

A. Yes, sir. 

Mr. Brown: 1 offer it in evidence. 

Mr. Bourgeois: I object to it as irrelevant and 
imma tcrial. 

The Court: I sustain the objection. 

Mr . Brown: Exception. 

Q. Now, after the agreement was signed aiid Mr. 
Y ouno· had left your home, when did you next hear 
from l1im. with reference to this property described 
in the agreement 1 · 

A. I don't think I heard from him until March 
11th. I think that was the first I heard from him 
afterward. 

Q. Where did you see Mr. Young on that dayi 
A. 'At my home. 
Q. Will you relate to the Court and jury the con-

versation which you had with Mr. Young at that 
time1 

20 

30 
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I\Ir . Bourgeois: If that only has reference to tho 
sale that fell through, I object. 

The Court: Yes, if that has reference to tho 
R~lo to Tomlinson and D 'Agostino, which it is ad-
mitte d foll through, then I will sustain the objection. 

1\Ir . Brown: It did not fall through, and negotia-
tions ·wer e in the making at that time, and they had 

1 O un i il 1nidnight to close that deal. 

'rlw ro urt: I will permit it if you say that deal 
d ~d not fall through and that you are going to pro-
duce evidence to that effect . 

Q. (Repeated by the stenographer). "\i'\Till you 
re lat e to the Court and jury the conversation which 
you had with l\Ir. Young at that time~ 

A . l\lr. Young came to my house and said to me: 
20 ' ' Crumbie, I think that Fox deal is all off. I have 

two other men, prominent men of Atlantic City, 
who will go through with it.'' He said: '' I have in 
my pocket two checks of five thousand dollars each.'' 
I said : '' Whose checks are they~'' He said: '' They 
ar o my checks.'' I said : '' Are they good~'' He 
said: '' No, I will make them good.'' At first asking 
if I would take $5000 at that time and $5000 in 
thi r ty days, because Mr. Tomlinson was going to 
Cuba at that time and he wanted that time to con-

30 sid er the matter, I said: "No; but suppose you go 
cl0wn to see Mr. l\1cCaughey, my lawyer.'' I went 
upstairs to get some papers to take down with me. 
I came down. He was sitting in a chair in my par-
lor. He said: '' Crumbie, you have been awfully 
good to me. I am going to lay my cards on the 
ta ble, face up.'' And he said: '' The men, D 'Agos-
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iino and Tomlinson, will take this property. You 
are to put up $15,000. They are to put up my ten. 
I am selling the option to them at ten thous.and dol-
lars. That is $25,000. The down money is $100,-
000. I will let my $25,000 ride for a one-fourth of 
the price. Why don't you go in with me on that 
deal~ Instead of the other men, why can't we m~lrn 
that money, instead of the other men~'' I said: 
"That appeals to me. Come down and see my law-
yer." I telephoned for a taxi, but at firs.t called.up 10 
1IcCaughey. Ile was in and I said: '' I am going 
to bring l\1r. Young down to see you." I went down 
there. He saia: "What did you do, come down t_o 
settle that deal~" "Yes." "Have you got a certi-
fied check of $10,000~" "No." "All we c~n do 
is take a certified check for $10.000.'' He said the 
same thing again-he only had two checks for five 
thousand on his own bank and they were no g~od 
unless the other men mad~ them good. The thing 
was dismissed then. vVe walked up to the door and 20 
the last thing he said was: "If nothing turns _up 
of this we will be just as good friends,'' and I said: 
''Certain ly .'' 

The Court: There is nothing in that testimony 
there that shows there ,;i.ras any deal pending after 
ihey left. 

Mr. Brown: Rut it will show when I come to the 
conversation. 30 

The Court: All right. 

Q. Now, :Mr. Crumbie, after that time, I under• 
Rt and yon didn 't sec Mr . Young at all! 

A. I did not. 
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'rho Court: Did you see Mr . Tomlinson or Mr. 
D 'Agos tino W 

rJ~he Witne ss: Never have seen them. 

Q. Now, then, on the last day of this option March 
lG, 1926, did a l\Ir. Katzen come to your ho~e W 

A. Ile did. 
Q. An d what time of the day was it when yo·,1 

10 saw him 1 
A. We ll, my custom in the morning is to go to 

·-1nk- : 
Q. o, what time of the day1 
A. Abo ut five-thirty or five-forty-five• something 

like that ; in the evening. ' 
Q. Dur ing the day were you home 1 
A. No, I wa s in town. 
Q. Did you usher Mr. I(atzen in the house after 

he made his pr esence known 1 
20 A. I came hom e and walked in and he was in 

ju st a second after me. 

30 

Q. Was anyone else with him W 

A . l\Ir . Satinov was with him. He introduced 
me to l\Ir. Satinov. 

( Recess till 1.30 P. M.) 
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AFTER RECESS. 

JAMES R. CRUMB IE, recalled. 

Dir ect examination (resumed). 

By 11:r. Brown: 

73 

Q. l\lr. Crumbic, before going on further with 10 
the lin o of examination we were on when we ad-
jou rne d for lun ch, I want to go back to the con-
ver sation which you had with Mr. Young on March 
11th , and ask you whether or not there was anything 
said by :Mr. Young at that time with reference to 
the r ipar ian rights adjoining this property 1 

A. Not at any time. 
Q. At that time was anything said by Mr. 

"Y oung" with r efer ence to the riparian rights ad-
joining thi s prop erty! 20 

A. He mention ed the fact about the deal between 
''J ohn son '' an d D 'Agostino. I said: ''Well, come 
and see my lawyer." I went upstairs after the 
papers an d came downstairs. He was sitting at the 
fo ot of the steps. He said: '' Crumbie, you have 
been very good to me in this matter. I want to 
lay my cards face up on the table. I can get $300,-
000 fo r you r r iparian grant from the National Ad-
ver tiser s. I can get $15,000 from you and $10,000 
fro m the two men . That makes $25,000, and $100,- 30 
000 cash pay ment mak es it one-fourth-$25,000 is 
my quarter of th e pric e. Why don't you go in this 
dea l with me and mak e that money instead of the 
other fellows 1 " "vV ell," I said, "let's go down to 
see my lawyer ." 

Q. yV3s that all of the conversation that you had 
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with him before you went down to see Mr. Mc-
Caugheyl 

A. All the way down in the taxi he spoke of the 
same thing, all over again. That was all the.re was 
to it. 

Q. Was the same proposition discussed in Mr. 
1'IcCaughey's office 1 

A. Yes, sir. 

1 
O Q. What was the conversation which took place in 

1\Ir. 1fcCaughey 's office 1 
A. VVell, he went over the same thing. Mr. 1\1c-

Caughey refused to let me have anything to do 
·with that, because he was working on the case of 
Fox under my agreement. 

Q. Then after you parted on that day, the next 
you heard of the transaction, as I understand it, was 
on 1farch 16th, the last day of tho option 1 

A. Yes, sir. 
Q. I think you have testified that Mr. I{atzen and 

?.() 1\1r. Sa tinov came to your home 1 
A. Yes, sir. 
Q. Now, will you relate to the Court and jury the 

conversation which was had with you in that con-
ference 1 

A. Mr. Katzen and 1\1r. Satinov came in. Mr. 
I(atzen introduced himself as partner of Ml;r. Young. 
I said : ' 'I didn't know Harry Young had a part-
ner." I said: "He told me on the first visit he was 
incorporated," and he did. "Well," he said, "I 

30 am a partner." In the meantime Satinov sat down 
and didn't say a word, sat on a couch there and he 
produced a paper --

Q. Who produced a paperl 
A'. 1\Ir. Katzen did, and that was some sort of 

real estate deal on some other property and the 
last clause or next to the last clause stated that Mr. 
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I(atzen and 1\Ir. Young ·were to divide the com-
m1ss10ns. I said : '' That does not prove anything 
to me; just proves commission in that one case; 
doesn't proof partners in my mind. I never heard 
of you before." The last thing, I said: "Now, 1\!Ir. 
Young made a proposition to me. I! looks good. 
I won't do a thing in this matter until lVIr. Young 
returns from Cuba.'' 

Q. After you had had the discussion with lVIr. 
I(atzen about the partnership of lVIr. Young, what I() 
next was said and what next took place! 

A. Well, that is when he made the tender. 
Q. Woll, toll us about that, just what happened 

and what was said. 
A. Satinov rose --
Q. Prior to this time had Satinov been introduced 

to you 1 
A. J nst as ho came in ; yes, sir. Then he went 

right back and didn't say a word until he got up 20 to make tho tender. He produced a lot of money 
in o·olcl notes with thousand-dollar bands on them. 

b ' I said: "I \Yill admit there is $10,000 there." 
Q. VVhat d1d he sayf A. Ile said: '' I make a legal tender of this money 

for this property under the agreement.'' 
Q. I ·want to know everything 1\fr. Satinov said 

to you1 
A. That ·was the whole discussion; that he was 

just making a legal tender, and I refused because I 
didn't have anv business relations with him R-t all, 30 
and I said : ''I· don't recognize you, only Mr. Harry 
Young is tho only one I had to deal with, not as an 
individual but as a corporation.'' 

Q. Did 1\fr. Satinov discuss with yon any of tho 
terms of conditions of the sale 1 

A. Not a word. 
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Q. And did you have pr _esented to you any agree-
ment ready for your signature? 

A. Nothing at all. 
Q. What was the reason that you gave to Mr. 

I(atzen and Mr. Satinov for refusing to take the 
money? 

A. The reason was that I didn't know these gen-
tlemen. I thought they were putting something 
over on Mr. --

J\1r. Bourgeois: He asked you the reason you gave 
to them. 

The Witness: That is the reason I gave them; 
because I didn't know them. That was the reason 
I gave to them. 

Q. Tell us just what you said? 
A. I said: '' I don't know you, gentlemen. You 

20 may be putting something over on J\1r. Young. I 
don't know. You tell me he is out of the country. 
I didn't know it until you told me.'' I said: '' I have 
nothing to do with you, nothing at all. I won't take 
any money from you for any purpose.'' 

Q. Did you say anything as to what would hap-
pen upon Mr. Young's returnf 

A. No, sir, except I would take it up with Mr. 
Young, which I would have if he turned up and gone 
through with it. . 

30 Q. Now, had Nlr. Young prior to that time ever 
mentioned to you this Mr. Satinov? 

A. Never. 
Q. Did you know Mr. Satinov before he called 

at your home? 
A. No, sir. 
Q. Did you know anything about Nir. Satinov 's 

ability to buy this property~ 
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A. Never heard of him. 
Q. Did you know l\!Ir. I{atzen prior t0 tl1is c~n 

ference --
A. Never heard of him. 
Q. --in your home 1 
A. No, sfi.~. 
Q. Had never met him hefore~ 
A. Never met him. 
Q. Were you refusing to make the agreement 

with Nlr. Satinov because you wanted to hold the 10 
property for more money1 

A. No, sir. I didn't say anything about th3:t at 
all. I said I wanted to see Mr. Young about 1t. 

Q. Did you tell J\1lr. Satinov and :Mr. Katzen that 
you would not go through with the deal; that you 
desired to hold the property another year so that 
you could get $600,000 for it T 

A. Absolutely, no. 
Q. Would you have been willing to have sold the 

property upon the terms and conditions of this 20 
agreement if Mr. Young had been present? 

. :Mr. Bourgeois: I object. 

rrhe Court: Yes. 

A. I certainly would. 
Q. Are you still willing to sell the property in 

accordance with the terms and conditions of this 
agreement1 30 

A. I certainly am. 
Q. It appears, J\1r. Crumbie, that you w~ote a 

letter to Mr. Young on February 19th, referring to 
the sale of the Ludy property? 

A. Yes, sir. 
Q. Did you over refuse to sell the property be-
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cause of the fact that this property-the Ludy prop-
erty-had been sold for the figure that you men-
tioned? 

A. I was just speaking to :Mr. Y ou11g in this letter 
of the fact that he was getting a cheap property; 
that my property was cheap in comparison with that 
property. 

Q. Did you refuse, on :March 16th, to sell the prop-
erty bec~use you thought it was worth more money? 

IO A. I did not. I was under contract to sell it. 
Q. Did l\Ir. Young ever tender to you any sum 

of money as a deposit on account of the purchase of 
this property? 

A. Never, only in that one case . He said he had 
two checks in his pocket which were of no value 
unless they were made good. 

Q._ Did l\!Ir. Young ,ever produce to you a pros-
pective purchaser for this property ·who had ten-
dered money to you on account of the deposit ? 

20 A. Never. 
Q. Did l\Ir. Young ever make a demand upon you 

for the payment of these commissions before this 
suit ,va s started? 

A. He certainly did not. 
Q. Do you know whether or not l\Ir . Young author-

ized the insfitution of this suit? 
A. I do not, except --
Q. Did you have any conversation ·with 1\Ir. Young 

some time last December, over the telephone about 
30 this case? ' 

A. Mr. Young called me up on the telephone a 
Sunday, I think it was the 19th or 21st. Wasn't it? 

Q. I don't know the date. 
A. It was somewhere around there; and wanted 

to know if I would see him on Tuesday next. I told 
him I would be home. I didn't want to see him ' 
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but I said, "I will be home." He said: "All right. 
I will call you up when I come up.'' It ·was-it ,vas 
foolish for me to deal with Mr. Young when we had 
our lawyers to do it, and I called up Mr. McCaughey 
and asked him if it was not unethical. I-Ie said it 
certain ly was, "Have him call me at my office." 
I said: ''l\lr. Young, I will meet you at my law yer's 
office any time you say. You are not a lawyer, never 
will be. This is a legal matter. The only time I 
want to talk with you is with my lawyer," and he l 0 
said he wouldn't do it. 

Q. Did he ever say anything about this suit? 
A. Never-oh, he said that he wanted to have a 

friendly talk with me; that he was out of town when 
the suit was started and he wanted to explain to me 
how it happened. 

Cross -examination. 

By :Mr. Bourgeois: 20 

Q. Do I understand you to say that in this letter 
of February 19th, that you wrote to l\1r. Young, you 
simply wanted to show him what a cheap property 
ho was getting? · _ 

A. I wanted to call his attention to the fact that 
my property was cheaper than this property, with 
no intention of ever refusing to go through with it. 

Q. That was the only thought you had in mind? 
A. Yes. 30 
Q. To show him that you were giving them a 

good bargain? 
A. Yes, sir. 
Q. Now, assuming that that is true, I am won-

dering why you put in there: "I regret having given 
you that letter." 
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A. Doesn't that prove that I an1 giving a better 
bargain than the other property is 1 

Q. If your only object was to show him that he 
was getting a cheaper property or a cheap prop-
erty, I don't see quite why you should have said: 
"I regret having given you that letter." 

A. Wouldn't I regret at the same time, feeling 
that I had to go through with it because I was under 
contract1 

10 Q. You wanted to show him what a cheap prop-
erty he was getting, but at the same time you wanted 
him to understand if you could get out of it you 
were going to do it 7 

A. Nothing of the sort. ''Regretting'' does -not 
mean that. 

Q. What does this mean: '' And will be very 1nuch 
pleased when the 16th of 11arch arrives there has 
been no further action taken 1" 

ZO A. I was just under that impre ssion, that if they 
didn't go through with it I would be very much 
pleased because the property was worth all I was 
getting for it; but if they wanted to go through 1 
would gollirough. 

Q. Then you go on, '' The next price will be $600,-
000; $150,0001" 

A. Yes. 
Q. And that was all in your mind on the theory 

that you wanted to show him what a cheap property 
he was getting 1 

30 A. Yes. 
Q. I understood you to say that you would have 

sold the property if Mr. Young had come there "? 
A. Certainly would. 
Q. In view of the fact that his partner came there 

and o:ff ered the money-told you he was his part-
ner- .,11d you refused, did you ever say to Mr. 
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with it 0?" 

A. I never saw him. The suit was started right 
away. 

Q. Did you ever write to him 1 
A. No, indeed. Why should I write 1 I-Ie brought 

suit. 
Q. You seem to have found him by correspond ence 

at other times. 
A. I never hunted him up. 10 
Q. You didn't hunt him up this time! 
A. No. 
Q. But if you were willing to sell to him and the 

only objection was simply because :Mr. Katzen had 
come instead of Mr. Young, why didn't you writ e 
to Mr. Young and say Mr. Katzen went there: "I 
didn't deal with him, but if you want the property 
I will sell it1" 

A. :lYir. Young was out of the country. 
Q. J\,fr. Young was out of the country 1 20 
A. In Cuba somewhere. I couldn't reach him. 
Q. Did you know where he was before 1 
A. In his office. 
Q. You only assumed he was there. 
A. Well, that is his office. 
Q. Why couldn't you have written his office a sec-

ond time1 
A. Because I knew he was out of town. 
Q. How did you know1 
A. Mr. Katzen told me. 30 
Q. You believed him! 
A. I believed him. 
Q. Why didn't you believe him when he told you 

he was a partner 1 
A. Beo~use I never thought a corporation could 

have a partner. 
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Q. Suppose you didn't know he had a partner, if 
you believed him when he told you one thing, why 
didn't you believe him when he to ld you the other T 

A . I didn't believe J\fr. Katzen had any authority 
to close this deal through J\ir. Young. 

Q. You thought J\1:r. Katzen had not the authority 
to come there 1 

A. Surely. I-Ie had nothing to show me. 
Q. And it wasn't because you didn't know whether 

10 he was Young's partner at alB 

L.l'J') 

A. Why, surely it was. That is part of the whole 
thing. 

Q. Then that is the only thing you had in mind 1 
A. I didn't know whether he was Young's partner, 

and I wouldn't deal with anybody unless it was Mr. 
Young personally. 

Q. ·You never took it up with Mr. Young to find _ 
out about it at alB 

A. Well, the suit was started immediately. 
Q. The suit was started immediatelyW 
A. Yes. 
Q. When the suit was started, that was started in 

JVIr. Young's name, wasn't it? I 
A. I believe so. 
Q. And they said they demanded of you $15,0001 
A. They swore that they demanded it, which they 

never did. 
Q. But the summons itself, the complaint says 

that they demanded of you $15,000T 
30 A. But they didn't demand it. 

Q. What1 
A. They didn't demand it of me at no time. 
Q. Didn't you get a complaint served on you 1 
A. No; it was served on the house. 
Q. , Vell, you got it 1 
A. Not personally. 
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Q. Well, that doesn't make any difference. You 
got it at your home 1 

A. Not at my house. 
Q. But you got the service and you answered it , 

didn't you 1 
A. Yes. 
Q. Well, now, wasn't that complaint a demmHl 

on you for the money 1 
A. After the suit, yes. 
Q. Well, right at the beginning of the snit 1 
A. Yes. Never before that. 
Q. Did you pay it 1 
A. It was only brought against me in th e suit; 

didn't even ask me to pay it then, but they sncJ 
for it. 

Q. Is it your notion if a man you owe some mon ey 
doesn't demand it, that he can't g·et the money 1 

A. I claim I don't owe the money. 

10 
; 

Q. Then it is not because you think that there was 
not any demand made such as you want, but you 20. 
think you don't owe him anything 1 

A. He didn't bring me any customer. 
Q. Didn't he 1 
A. No; he hasn't until this day. 
Q. Do you deny that Mr. Katzen was J\1:r. Youn g's 

partner1 
A. Certainly. I didn't lu1ow a11ything about it . 
Q. Well, you don't know 1 
A. How are you incorporated 1 
Q. What is that1 30 
A. On his window it says, "Harry R. Young, In-

corporated.'' How can a corporation have a part-
ner 1 

Q. Well, I suppose they might have a partner 
possibly. -But if they can't, why did you take that 
in preference to Mr. Katzen's word 1 
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A. 1Ir. 1Catzen 's card said, '' Associated witb 
Harry R. Young.'' 

Q. Suppose he was only a hireling of :Harry 
Young; suppose 1-Iarry Young paid , him $4 a week 
for working for him and when he went awav had 
said t~ him, '' I want you to go and complet~ this 
deal with Ir. Crumbie," and he came up there and 
offered you the $10,000, would you believe that was 
not Mr. Young acting 1 

10 A. No. My personal dealings were with Mr. 
Young only. 

Q. If 1Ir. I(atzen had come up there and said 
"Mr. Crumbie, I am M;r. Young's office boy and h~ 
wanted me to come up and introduce :i\lr. Satinov 
to you, and we· are here to tender the money under 
that option _," would you have thought that was not 
Mr. Young actingt 

A. Not unless 11r. Young told me so. 
Q. Not unless 1Ir. Young told you so~ 

20 A. Yes. 
. Q. Well, when they come and they told you then, 

did you ever ask :Mr. Young if it was true 1 
A. The option expired in the meantime. 
Q. I didn't ask yon anything about that. I ask 

you whether or not you asked him if it was true. 
A. If what was true i 
Q. The fact that he said that he was his partner ". 
A. I don 't get that at all. 
Q. Did you ever ask 11r. Young if it was true that 

30 Katzen was his, Young's, partner1 
A . I haven't seen him since. · 
Q. Did you ever write to him to find out "? 
A. No ; because he was suing me. 
Q. Just as soon as the 16th day was gone, that 

was the end of the option; you dropped it, didn't 
you Jl 
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A. I told ·Mr. I(atzen and 1Ir. Satinov that the 
suggestion 11r. Young made appealed to me. I was 
waiting for him to turn up to take it up with him 
and he never turned up . 

Q. And you think this letter that you had where 
you say: '' I will be very much pleased if when the 
16th of March arrives there has been no further 
action taken''--

-

A. Yes. 
Q. That is what you were pleased at~ 10 
A. I didn't say I wouldn't go through with it. 
Q. You concluded there was no further action 

taken so far as you were concerned, 
A. I told :Mr. Katzen and Mr. Sa tinov-the l'.1st 

thing almost in my house-'' When Mr. Young gets 
up here I will take it up with him later as to the other 
plan.'' 

Q. But you would not sell to them, 
A. No. 
Q. You would not accept that tender, 20 
A. No. 
Q. You were going to rely on the fact that the op-

tion expired, but you were going to take up with 11r. 
Young--

A. Whatever he had to put up to me. 
Q. On the theory that the next price ·would be 

$600,000 and the cash $150,0001 
A. Not at all. 
Q. What were you going to do, then, 
A. I was in the contract .with Mr. Young on a cer- 30 

tain thing . The other cu stomers didn't make any 
difference to me-Mr. Young said to me at that 
meeting, on whatever the date was, 29th- 11th-
that he had been offered or could get $300,000 cash 
for the riparian grant. That looked good to me. I 
went down to I-Iarry 11cCaughey 's office. He said; 

• 
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''N . t 1 .J.. o, we are going ,o wor { on the Fox agreement '' 
and it was all stopped. ' 

Q. That was all terminated? 
A. So far as that thing was concerned, yes, be--

tween Harry McCaughey and I. Then, when ·we left, 
when these men come, I sa~d: '' Mr. Young made a 
proposition to m.e that appealed to me. When he 
comes back I will take it up with him and we will 
fi ght the thing out or go through •with it." 

10 Q. On this same agreement? 
A. On the same agreement. 
Q. Then why didn't you write to Mr. Young and 

ask him if those people were sent there? 
A. I ,,ras waiting for him to come up. 
Q. If you were going to sell your property on the 

same agreemen t for the same price, why were you 
delaying the thing? vVhy didn't you put the thing 
throug h and get the money 7 

A. Because Mr. Young offered me a better price 
20 for it, seven or eight hundred thousand dollars. 

Q. That's right; that's right. $600,000 and $150,-
000 cash? 

A. :More than that. 
Q. ,¥hat? 
A. More than that; because he said he could get 

$350,000 for the riparian grant. , 
- Q. Satinov was there with $10,000, wanted to buy 
the prope rty so he could make $100,000, and you 
were there with the property that you thought that 

30 you would make more than $100,000 on ? 
A . Thro ugh my agent, yes. 
Q. And you would not sell because you thought 

you could make the hundred thousand? 
A. I would not sell to Satinov at any price. I 

didn't know him. 
. Q. Do you know 1'.1r. Fox 1 

Benjamin R. Fox-Direct 

A. I know his reputation. 
Q. Do you know Mr. Fox? 
A. I don't know him, no. 
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Q. Here is a letter, October 13, 1925. I suppo~e 
you read that to Mr. Young, didn't you? 

A. That is my letter. 

l\i[r. Bourgeoi s: 11ark that for identification. 

(The paper referred to is mark ed for identifica- I 0 
tion, for the plaintiff, P3.) 

Q. That contains a description of your property, 
doesn't it ? 

A. Yes, sir. 
Q. Your Boardwalk proper ty there between Flor-

ida and Georgia AvenuesT 
A. Yes. 

(Witness excused.) 
: ' •I - • 1 [ • 

BENJAMIN R. :U'ox, called as a witness on beha1f 
of the defendant, being svvorn, was exainine<l nn<l 
tes tified as follows: 

Direct examination. 

By Mr. Brown: 

Q. Your full name is Benjamin R. Fox ? 
A. My full name is Benjamin R. Fox. 
Q. You live in Atlantic City? 
A. West Atlantic City. 
Q. Do you know :Mr. Harry R. Y onng 1 
A. Very well. 

:.U 
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Q. Aro you acquainted with the property of l\fr. 
.James R. Crumbie on the Boardwalk between 
Georgia and Florida A venues f ' 

A . Yes. 
Q. Did you at some time in the past have conver-

sation ·with Mr. Young with reference to the pur-
chase of that propertyf 

tir . Bourgeois: I object to that as irrelevant and 
10 iirn1aterial. 

20 

The Court: He may say yes or no. 

A. Yes . 
Q. Do you know whether or not it was subsequent 

to the 15th of February, 1926, when :Mr. Crumbie 
1nacle this so-called option with Mr. Youngf 

.A. Yes. 
Q. It was subsequent to that f 
A. Yes. 
Q. What was t:qe conversation which you had with 

llir. Youngf 

1\Ir. Bourgeois: I object to that as irrelevant and 
imma to rial. 

The Court: What is the purpose f 

irr. Brown: The purpose is to show that this 
30 contract was made for the benefit of Nir. Fox only, 

mid that Mr. Fox through the negotiations he had 
with 1\Ir. Young undertook to perfect this aoTee-
m?nt and did ~ertain things during this perio

0

d of 
tlnrty days, wlnch was represented to be the thirty-
day optio n for him alone by Mr. Young, and that he 
had certai n plans drawn looking toward the taking 
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up of this option, the plans being drawn for the pur-
pose of deter mining tlre availability of that prop-
erty for hi s plans, and that so far as he, 1\Ir. Fox, 
·was concerned, he was still in the deal and in posi-
tion to take up that option up to the time it closed. 

The Court : But that he didn't do anything to-
ward takin g up the option during the thirty-day pe-
riod . 10 

1Ir . Brown: He communicated at the suggestion 
of :Mr . Young with 1\fr. Crumbie to verify the in-
formation that he, Young, had given to Crumbie. 

Tho Couri : But he didn't exercise the option-

1Ir. Brown : I want to show he didn't do that be-
cause of the fact that he was misinformed and misled 
by our agent. 

The Court: I will overrule the offer. -

1\lr. Bro,vn: Allow me an exceptio~n. 

(vVitness excused.) 

HAnnY J\I. l\1cCAuGHEY, called as a witness on be-
half of the -defenda nt, being sworn, was examined 

20 

and testified as follo-ws: 30 

Direct examination. 

By 1\fr. Brown: 

Q. Mr. McCaughey, you are a resident of Phila-
delphia, are you f 
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A. Yes, sir. 
Q. A practicing attorney of the State of Penn-

sylvania 1 
A. Yes, sir. 
Q. On March 11th or thereabouts of 1926, did you 

have a conversation with Mr . Crumbie or 1\1:r. Young 
-an~ Mr .. !oung, the plaintiff in this suit, having to 
do with this property on the Boardwalk here ini At-
lantic City1 

10 A. Yes, sir. 
Q. Can you give us your recollection of that con-

versation 1 
A. I remember a man coming in the office who 

was sitting on the witness stand, who stated his 
name was J\fr. Young. I couldn't recognize him ex-
cept as he appeared here today. Mr. Crumbie had 
been in comm uni cation with me in respect to the 
proposed sale of this piece of ground and had ex-
hibited to me the option which he had prepared 

20 without consultation with me. I-Ie stated that Mr. 
Young wanted to confer with him and wanted him 
to assign an hour for appointment, which I did, and 
1\fr. Crumbie brought them-Mr . Crumbie brought 
with him all the papers. There was a general dis-
cussion had with regard to the division of the prop-
erty; that is the landward property as distinguished 
from the riparian rights. 

30 
Mr. Bourgeois: vVhen was that1 

The Court: On March 11th. 

Mr. Bourgeois: All right. 

A. (Continuing .) 1\Iy recollection upon the ques-
. i ion 0£ the riparian rights is somewhat vague and 
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I won't express any opinion. I did, however, state 
to J\'Ir. Crumbie in the presence and hearing of 1\1r. 
Y ouno· that the undertaking that he gave under 
date ~f February 17th created a definite obligation 
and that if Mr. Young would produce a purchaser 
whom :lVIr. Young stated to be a Mr. Fox, with a de-
posit of $10,000-I advised Crumbie as a legal 
proposition he must discharge his obligation. And 
then the interview ended. 

Q. vVas there any tender made by :Mr. Young at I 0 
that time on behalf of any purchaser1 

A. No. There was some discuss.ion had about 
some s,5 000 check. Now, whether Young stated 
tho so cl1~cks were to be honored or not, I wouldn't 
say, but I am clear in my recoll~ctio_n that I ~harged 
J\Ir. Crumbio to observe his obhgat10n as evidenced 
by tho option agreement dated the _15th of Feb~uary. 

Q. Have you given us your entire recollection of 
that meeting1 

A. Yes. 

Cross- -examina tion. 

By Mr. Bourgeois: 

Q. Mr. Iv.I:cCoy, I understand from you that you 
told 1\tflr. Crumbie that he must observe the terms 
of this agreement of February 15, 19261 

A. I said that created a definite legal obligation. 

20 

Q. And whatever that obligation was, he must 30 live up to it 1 
A. Exactly. 

Mr. Bourgeois: That is all. 

(Witness excused.) 
DEFENDANT RESTS. 
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l\fr . Bourgeois : I offer in evidence this letter. I 
think it is relevant because Mr. Brown brought up 
the question of what the description of that property 
was . 1\1:r. Crumbie on the witness stand in reply to 
my question said it was a description of the prop-
erty, and that was his Boardwalk property, and the 
option speaks of his Boardwalk property. 

The Court: I do not think the letter has heen 
IO connected up sufficiently with the contract. 

l\.Ir. Bourgeois: Allow me an exception. 

DEFENDA T RESTS. 

PLAINTIFF RESTS. 

20 PLAI TIFF'S MOTION FOR DIRECTIU _r OF 
VERDICT. 

Mr. Bourgeois: I move for a direction of verdict. 
I do not see any testimony in this case that raises 
an issue of fact on any material issue. (Citing 
cases from 96 Law; 82 Law 339; Volume 4, No. 9, 
New Jersey Advance Reports, p. 107; Volume 5, No. 
4, New Jersey Advance Reports, p. 77; 78 New J er-
sey Law, 541; 128 Atlantic, 603; 3 Advance Reports, 

30 881; Vol 2, New Jersey Miscellaneous Reports, p. 
353.) 

Mr. Brown: I move for a direction of verdict in 
favor of the defendant, first, because they have not 
satisfied the law in proving, that Harry R. Young 
producr,d a purchaser, ready, able an<l ·willing to 
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buy this property on tho terms of the c~n tract tiia t 
has been introduced in evidence; that Young had 110 
authority to ~degate his contract of agency to aD-
oihei . 

On the other ground that this contract ·was made 
for one prospective purchaser on!y, and that was 
Benjamin R. Fox, and it could not inure to the bene-
fit of any other. 

The Court: I will di. pose. of this motion now. I 10 
will refuse the defendant's motion to direct a ver-
dict. I am going to direct a verdict i_n fa,~or of the 
plaintiff because it seems to me there .1._s no~ any con-
troverted fact that goes to the merits of the con-
troversy. Exhibit Pl, to· my mind, gave Mr. Young 
the exclusive right to sell the defendant )s prope~ty 
for a period of thirty days. T~ere .is n?t c:1nything 
in that contract that in my m1nch designates 11r. 
Fox or any othe~ individual as being th_o ~n:s0\1 who 

20 could purchase it, but that unde_e the teuns ct that 
Exhibit Pl Mr. Young ha:d a right to procure any 
purchaser ~vho would satisfy tht: c, 1ndition s men-
tioned in the letter. It also seems Lo me that ·Mr. 
Young had a rio·ht to present purchaser p:roctu·e<l 
throuo·h the effirts of his office; that is through the 
effort: of his partner. The testimoi:1-y _is undispu~ed 
that l\Ir. Satinov was presented WJtlnn the pen?d 
limited by the authorization to sell and that M_r. 
Satinov was able, ready and willing to purchase 
and tendered, in fact, the $10,000 cash nece~sary_ to 30 
make the first payment. There is n?t any disputing 
evidence as to the ability of Mr. Satinov to carry the 
deal through. He says he was abl~. He showed 
part of his ability, at least, by tendenn?· the $10,000. 
His testimony is uncontradicted whe_rein he says he 
wa there for the purpose of buying under that 
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option agr eement or under Exhibit Pl, and tliat he 
was willing to carry out that agreement i11 all its 
terms. I do not seo anything at all that a jur y could 
pass on in this case, and it seems to me, the ref or e, 
that it is proper that a direction should be given in 
favor of the plaintiff. Certainly their right to com-
missions cannot be defeated by the arbit ary act of 
the defendant, and the defendant testifies that he 
absolutely refused to convey the prop ert y in accord-

IO ance with his option agree~ent merely beca_use Mr. 
I{atzen was not known to him. I do not tlnnk that 
is an excuse. 

Ladies and gentlemen of the jury, I direct a ver-
dict in behalf the plaintiff and against th e def end ant 
for $15,675, which is $15,000 plus $675 int er est from 

• J\!Iay 16, 1926. So that your verdict will be for 
$15.675. 

20 

30 

( The jury found as directed.) 

Mr. Brown: ,¥ill your I-Ionor allow me an excep-
tion to the refusal to grant the defendant 's motion 
for direction and also an exception to th e gra nting 
of the plaintiff's motion? 

The Court: Yes. 

itr. Brown: Allow me to r egist er an obj ect ion -Lo 
the allowance of interest on this claim becau se it is 
not possible of computation. 

The Court ; You will have an exception. 
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Before GuMMERE, Uhie:f Justice, and J usTICES 
BLACK and LLOYD. 

P ER CuRIAM: 

Plaintiff obtained a judgment in the Atlantic Cir-
cuit Court for commissions claimed to have .beon 
earn ed under a written employment, the pertinent 
part of which reads : 

10 

20 

30 



96, Opini-on 

"Dear Mr. Young: 

10 

Upon representation by you that you 
have a party interested in the purchase of my 
Boardwalk property in Atlantic City, I will 
agree to give you a thirty-day option from this 
date to secure a purchaser for this property on 
the following terms and conditions; 

I hereby agree to allow you a commission of 
three per cent as allowed by the Real ·Estate 
Board of Atlantic City, this commission to be 
paid only if sale is completed as provided above, 
and to be paid only at final settlement." 

The contract was dated February 15, 1926. 
Whether Young had a party interested at the time 

does not appear, but shortly after making the agree-
ment he called on Crumbie and told him he had a 
purchaser, but this came to nothing and Young went 
to Cuba, leaving the matter in the hands of Morris 

20 I(atzen, his partner. On the last day of the agree-
ment Katzen took Louis Satinov to Crumbie as a 
purchaser, and the latter made formal tender of per-
formance under its terms. This Crumbie refused, 
declaring that he did not know Katzen. The action 
was then brought by Young to the use of himself 
and l{atzen, trading as partners, and on the trial a 
verdict was directed by the Court in favor of the 
plaintiff for $15,000. To this ruling an exception 
was taken by the defendant. 

30 ( Copies sent to lVIr. Young, :Mr. l{atzen and Louis 
Satinov 12/ 2/ 27.) 

Among the grounds of appeal is one that the con-
tract was personal to Young and that Crumbie was 
not obliged to deal with I(atzen. We think the direc-
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iion of a verdict was error. A broker or agent au-
thorized to sell property or to procure a purchaser 
is ordinarily without authority to delegate his 
povvors to another. (2 Corp. Jur. 686, and cases 
cited.) There is nothing in tho case to indicate that 
it is an exception to the rule. 

The judgment is reversed. 

JUDGMENT OF REVERSAL. 

NEW JERSEY SUPREME COURT. 

HARRY R. Y ouNG, to the use 
of HARRY R. Y ouNG and 
MoRRIS W. l(ATZEN, part-
ners, trading as HARRY 
R. Y ouNG and :MoRRIS 
I(A'I'ZEN, 

Plaintiff-R •espondent, 
v. 

JAMES R. CRUMBIE, 
Def endant-.Appellant. 

Action at Law. 
On Appeal. 

tTudgment of 
Reversal. 

10 

20 

This case having been duly argued before our 
Supreme Court at the May Term, 1927, and the 30 
Court having considered the same and being of the 
opinion that the judgment entered in the Atlantic 
County Circuit Court should be reversed for the 
reasons stated in the opinion filed herein: 

It is thereupon ordered and adjudged that the 
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jtH1gment of the Atlantic County Circuit Court, 
from which an appeal was taken in this cause, be 
and the same is hereby reversed with costs to the 
defendant-appellant, and said record is hereby re-
mitted to the Court below to be proceeded with ac-
cording to law and the practice of said Court. 

Entered December 7, 1927. On motion of 
W. E. BROWN, Jn., 

Attorney for Defendant-Appellant. 

NOTICE AND GROUNDS OF APPEAL. 

NEW JERSEY SUPRE1iE COURT. 

HARRY R. Y ouNG, to the use, 
of HARRY R. Y ouNG and 

20 J\{oRRIS w. l{ATZEN, part-
ners, trading as HARRY 
R. Y ouNG· and :MoRRIS W. 
KATZEN, 

Action at Law. 
Notice and Grounds 

of Appeal. 
Plaintiffs-Appellants, 

v. 
JAMES R. CRUMBIE, 
Def end ant-Respondent. 

30 
- To Elmer Brown) Esq.) Attorney of Defendant-Re-

spondent: 

Please take notice, that the plaintiffs appeal to 
the New Jersey Court of Errors and Appeals, in tho 
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last resort in all cases, from the whole of the judg-
ment rendered by the Supreme Court, on the fol-
lowing ground, to wit : 

Because the New Jersey Supreme Court erred in 
reversing the judgment of the Atlantic County Cir-
cuit ·Court in favor of the plaintiff, whereas it should 
have affirmed said judgment. 

BouRGEors & CouLoMB, . 
Attorneys for Plaintiffs-App ellants. 

Dated December 23, 1927. 10 

[ENDORSED.] 

Service of the within notice and 
grounds of appeal is here by duly 
acknowledged this 23d day of Decem-
ber, A. D. 1927. . 

Louis A. Repetto, 
Attorney of Defendant-Respondent. 

20 

30 



NEvV JERSJ£Y COURrr OF ERRORS AND 
APPEALS. 

HARRY R. YouNG, to the use of HARRY R. YouNG nnd 
11oRRlS w. I(ATZEN, Partners, trauing as HARRY 
H. Y ouNG and MoRRIS W. KATZEN, 

Plaintiff '-Appellant, 
V. 

JAMES R. CRUMBIE, 
Def end ant-Bes pond cnt. 

ACTION AT LA w. 

ON APPEAL. 

BRlEF OF PLAINTIFF-APPELLANT. 

rrhis is an appeal from a judgment of the Supreme 
rourt, reversing a judgment of the Atlantic County 
Circuit Court upon a verdict directed by that Court 
in favor of the plaintiff, in the sum of $15,000. 

STATEiIENT OF FACTS. 

rrhis suit is based upon a contract made between 
the defendant, Crumbie, and the plaintiff, Harry R. 
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Y ounO' (printed at p. 10 of State of Case), wherein 
Crumbie agreed to pay Young a commission of 3%, 
upon the sale of Crumbie 's property in Atla3:tic 
City. The agreement was in the form of an option, 
and reads as follows : 

"JAJ\1ES H. CRUMBIE 
Number Thirteen -Thirteen, West Allegheny 

Avenue 
Philadelphia, Penna., February 15th, 1926. 

Jvlr. Harry R. Young, 
Atlantic City, N. J. 
Dear Mr. Young: 

Upon representation by you that you have a 
party interested in the purchase of my Board-
walk property in Atlantic City, I will agree to 
o·ive you a thirty-day option from this date to 
~ecure a purchaser for this property on the fol-
lowing terms and conditions: . 

Property situate on the Boardwalk m1dwa_y 
between Georgia and Florida Avenues, Atlantic 
City, New Jersey, with a frontage of fifty feet 
on the Boardwalk and running through of that 
width to Pacific Avenue. 

Property to be $500,000; $200,000 cash, ,vith 
a deposit of $10,000 to be paid on or before 
March 16th 1926 ; $90,000 to be paid at time of ' . settlement, which is to be on or before sixty 
days after deposit is made, or on or before 
ninety days from this date. Purchase mon~y 
mortgage to be taken back for five years at six 
per cent per annum of $400,000. 

I hereby agree to allow you a commission of 
three per cent as allowed by the Real Estate 
Board of Atlantic City, this commission to be 
paid only if sale is completed as provided above, 
and to be paid only at final settlement. 
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Unless an agreement of sale for the price and 
terms above mentioned is executed within thirty 
days from this elate (February 15th, 1926), this 
option shall cease and determine, and all rights 
under this option shall become null and void. 

Sincerely, 
J AJ\1ES H. CRUJ\fBIE.'' 

1-Iarry R. Young was the senior member of a 
partnership engaged in the real estate and broker-
age business in the City of Atlantic· City under the 
firm name of Harry R. Young Co., and conducted his 
business by way of a co-partnership known as IIarry 
R. Young Company, in which co-partnership one 
:Morris W. Katzen was interested and associaiod 
with Mr. Young in the conduct of the business. 

At the time of the making of the above agreeme~1t, 
J\Ir. Young had in mind as a purchaser of the prop-
erty one Benjamin R. Fox, but was unable to make 
an agreement with him. He then endeavored to 
make an agreement for the sale of the property with 
Thommessen and D'Agostino (p. 34, I. 10; p. 70, I. 
20), two men engaged in the real estate business, 
also in Atlantic City, which was brought to the at-
tention of Mr. Crumbie, who made no claim that the 
option was personal to l\tir. Fox, or any other per-
son, but who refused to go through with the sale 
to them because these two men were unaLle to meet 
the ter~s of the sale as proposed by Mr. Crumbic, 
aud nothino· was done so far as they were concerned; 
lmt, a few 

0

days before the option expired (p. 39, L 
10) J\1r. Young went on a trip to Cuba and left the 
matter in charge of Mr. l{atzen, his partner, and in-
structed J\Ir. I{atzen to do what he could to secure a 
purchaser for the property, ready, able and willing 
to meet the terms of the sale, as contained in the op-
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tion. :Mr. I{atzen was able to interest a Mr. Satinov, 
a man of considerable means, who was ready, able 
and willing to purchase the property under the terms 
as set forth in the option. Mr. I{a.tzen, on the last 
day of the option, to wit, :March 16th, representing 
:Nir. Young, in Mr, Young's absence, and not in any 
respect a separate or independent ag·ent, went with 
Mr. Satinov to Mr. Crumbie 's home (p. 39, 1. 10) jn 
Philadelphia, for the purpose of entering into an 
agreement for the purchase of the property. Tes• 
timony shows that Mr. I(atzen introduced himself as 
a partner or associate of Mr. Young in the real estate 
and brokerage business in Atlantic City, and in• 
formed Mr. Crumbie that Mr. Satinov was there, 
ready, able and willing to purchase the property, 
upon the terms as set forth in the option (p. 7 4, 1. 
20). A tender of $10,000 in cash was actually made 
by Mr. Satinov to Mr. Crumbie, as provided in the 
option, and lVIr. Crumbie refused to accept it, assig11-
ing as a reason that he thought they were putting 
something over on Mr. Young (p. 76, 1. 8 to 1. 18). 
His language was : 

'' I thought they were putting something over 
on Mr.--" 

Then fallowing on: 
"I said, 'I don't know you gentlem en. You 

tnay be putting something over on lVIr. Young. 
I don't know.''' 

No other reason for refusal was given. 
rrhe theory upon which the plaintiff's complaint 

was founded, the suit was tried and the verdict di-
rected, was that the defendant, Crumbie, had en-
gaged Young to procnre a purchaser for the prop-
erty, upon the terms roe11tioned iil the option; that 

. . 
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Mr. Young had procured such a purchaser, who was 
ready, able and willing to purchase the property 
under the terms thereof, and within the time limited 
ther ein, and that, therefore, he was entitled to his 
commission amounting to $15,000, being 3% on the 
gross amount of the sale. The v~rdict was directed 
by the trial Court because there were no controverted. 
facts upon any of the material issues thus submitted. 

The defendant, who was the appellant in the Su-
preme Court, assigned thirty grounds of appeal. 

The Supreme Court reversed the judgment of the 
Circuit Court on the ground that the agreement was 
personal to Mr. Young and that Mr. Young could 
not delegate his authority to anyone else. 

ARGUJ\1:ENT. 

While the only ground of appeal in this court is 
that the Supreme Court erred in reversing the judg -
ment of the Circuit Court, it will be convenient to 
argue these points under the same headings as they 
wer e argued by the parties in the .Supreme Court. 

I. 

The defendant contended in the Court below that 
the agreement was personal to Mr. Young, and could 
not be assigned by him, nor could the authority 
therein given be delegated by Young, nor could any-
one other than Young perform any duties or have 
any benefit under the option, and under this head-
ing discussed gTounds of appeal numbers two, seven, 
eight, nine, ten, eleven, twelve, thirteen, fourteen, 
fifteen and sixteen. 

This, it will be observed, is the point upon which 
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the Supreme Court decided ancl revenrncl the judg--
ment of the Circuit Court. 

T~ere is no evidence in the case justifying the con-
tention that the contract was either assio·ned or its 
duties performed by anyone who was ~ot legally 
identified with Mr. Young. It is true that :M.:r. I(at-
zen, in the absence of Mr. Young ·, actually procured 
Nir. S'atinov and introduced him to Mr. Orumbie. 
Mr. Katzen, however, was not, strictly speaking, an 
agent for Young, but was associated with Y ouno· in 
. 

the same real estate business, and was so closelv 
identified with him in the conduct of the business a·s 
to be Young himself. There is no justification in 
law or in reason to say that Mr. Young could not ac-
cept the service of others associated with him in his 
business, to procure a purchaser for the sale of prop-
erty, and to have such person introduc.e such pur-
chaser to the owner, and that was all that was done 
in the present case. Testimony sho-ws that }'1:r. 
Katzen was instructed by Mr. Young to take care 
of the matter while he was away. The option ·was 
to expire on the 16th day of :!Yiarch. Mr. Crnmhie 
had indicated by his letter dated February 19th, 
1926, and marked "Exhibit P2," that he desired a 
higher price for the property; that he had sold the 
property too cheaply, and that he hoped that noth-
ing would be done under the option of 1\l[arch 16th, 
thus giving to Mr. Young every indication that un-
less the option was completed and strictly in accord-
ance with its terms, that he, Mr. Crumbie, would be 
very glad, indeed. The letter reads as follows: 

'' Philadelphia, Penna., February 19th, 1926. 
Mr. Harry R. Young, 
No. 54 S. ,South Carolina Avenue, 
Atlantic City, New Jersey. 
Dear Mr. Young: 

In view of the sale of the Ludy property, at 
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the corner of Pacific and Arkansas Avenues, I 
regret having given you that letter, and will Le 
very much pleased if when the 16th of March 
arrives there has been no further action taken. 
The next price will be $600,000, $150,000 cash. 

Sincerely.'' 

Under these circumstances, }iir. Young was justi-
fied in taking such measures as were at his com man cl 
to procure a purchaser for the property, and did so 
by instructing those associated with him in his busi-
ness to make every endeavor to procure such a pur-
chaser. 

The defendant, in his brief in the Supreme Court, 
cited a number of cases in apparent support of the 
proposition that the authority conferred by the op-
tion could not be delegated. We submit that tl~c 
cases are not in point. They all concern contracts 
where the agent had the authority to sell the prop-
erty, which is an entirely different authority from 
that conferred upon one to procure a purchaser for 
the sale of the property. 

In the case of an authority to sell the property, 
the agent is vested with discretion not onlv in tho 
selection of the proposed purchaser, but also with 
respect to the terms, etc., upon which the sale is to 
be made, whereas, in the case of one procuring a 
purchaser to buy the property upon terms fixed by 
the owner, all the broker need do is produce a per-
son ready, able and willing to purchase in accord-
ance with the terms imposed by the owner of the 
property. There is no judgment or discretion jn-
volved in the procurement of such a purchaser. The 
function is purely ministerial or mechanical. It is 
to procure som.eone who is able to meet the require-
ments set forth in the agreement, and ·whom the 
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owner has undertaken to accept as a purchaser, if 
produced. 

It is absurd to say that in such an employment 
as is evidenced by the option above referred to, that 
the person so engaged must perform every detail of 
the service personally, and cannot engage his office 
staff or those associated with him in performing 
any of the services required to be performed in pro-
curing a purchaser, able, ready and willing to pur-
chase under the terms of the agreement. The object 
of the owner has been accomplished, a purchaser 
has been secured under his own terms. To reject 
such a purchaser because he is in fact procured or 
produced by an employe or an associate in business 
of the broker named in the agreement, and not per-
sonally by the person so named, would be to carry 
the principle "Delegata potestas non potest dele-
gari" to an extreme, not justified by the authorities 
either in this State or elsewhere. 

In the case of Ryer v. T1trkel (75 L. 677), the Court 
of Errors and Appeals held that where the act to be 
clone is ministerial, the agent may employ another to 
do it, and in such case the act is as well performed 
by the sub-agent as by the agent. 

The case of Ryer v. Turkel is directly in point. 
It is difficult to understand how the Supreme 

Court overlooked this case, which ·was cited in plain-
tiff's brief, in the Supreme Court. In this case, the 
authoritv was as follows: 

·'' Ado lph 1\1:. Turkel and Annie Turkel 
To Tho.mas A. Ryer. 

Commissions, two and a half per cent on ninety-
five hundred dollars, $237.50. 

Ir . A. 1\L Turkel, Address, 305 Railroad Ave. 
I hereby authorize Thomas A. Ryer to sell or 

exchange the premises described on tho other 
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side of this card, at the price and upon the i.enrn, 
hereon named, and hereby agree to pay him two 
and one-half per cent of the gross amount of the 
sale, the amount in no case to be less than 
twenty -five dollars. 

A . 1\i. TURI(EL, 
Owner. 

,Vitness: 
CHARLES L. CAST." 

In the District Court, there was a judgment in 
favor of the ·plaintiff, Ryer. The defendant removed 
the case to the Supreme Court by writ of certiorari, 
and the judgment of the District Court was affirmed . 
It was then removed by writ of error into the Court 
of Errors . The opinion was delivered by Judge 
Green. Commenting upon this feature of the case, 
Judge Green said (page 684, section 3 [a] ) : 

"It may indeed be true that, under the maxim, 
delegata potestas non potest delegari, an agent 
or broker whose employment involves any exer-
qise of judgment or discretion may not transfer 
to another the right and power to discharge his 
own duty. Cl. & S. Ag., § 342; Dwelling H oitse 
Insurance Co. v. Snyder, 30 Vroom 18, 20 
(1896) . Nevertheless, when an act to be done 
is ministerial or mechanical only, the agent may 
employ another to do it, and, in such case, the 
act is as well performed by the sub-agent as by 
the agent. Cl. & 8 . Ag., § 345 D; Titi(;s, et al. v. 
Cairo and Fitlton Railroad Co., 17 Vroorn 393, 
418 (1884). 

The finding of the trial Court was that Older 
was an employe of Ryer and acting for him, 
and there was nothing whatever to show tha1 
Older 's part in procuring a purchaser was other 
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than ministerial, or that Ryer had attempted 
to divest himself of his functions or of his re-
sponsibility to Turkel, his principal. o legal 
error is perceived in the case below so far as 
this branch of the inquiry is concerned.'' 

In the present case, Young· did not divest ~imself 
of any authority whatsoever. It ·was for lum and 
his firm that Katzen his partner, procured the pur-
chaser ~nd introduced him to :M:r. Crumbie. Neither 
l\'1r. Young nor Katzen had any discretion in the 
matter. They were to procure a purchaser, who 
was ready, willing and able to perform. the te~ms of 
the contract as required by Mr. Crumbic. This ,,,as 
purely a ministerial or mechanical act, and as held 
by the Court of Errors and Appeals is not within 
the maxim. 

In the case at hand, the procuring of a purchaser 
was purely ministerial, since all the terms . of the 
sale had been determined by l\Ir. Crumbie, the 
owner. In this case, however, I(atzen was not, 
strictly, an agent, but a partner of Mr. Y ou~1g in 
their real estate business. 

The Supreme Court, in its opinion, said that orcli-
narily an agent or broker for the sale of real estate 
was without power to delegate thi authority, and 
apparently relied upon a statement of the law con-
tained in 2 C. J. 686, to the effect that: 

'' A broker or agent authorized to sell prop-
erty or to procure a purchaser is ordinarily 
without authority to delegate his povvers to an-
other.'' (Italics ours.) 

l\Iost, if not all of the cases cited in the note u1H1er 
this text, are cases in which the plaintiff was not the 
agent engaged by the owner, but wa the agent cm-
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ployed by the broker, and were cases in which tho 
authority was not to produce a purchaser under 
terms fixed by the owner but where the agent was, 
in fact, an agent to sell and not an agent to procure 
a purchaser. 

The cases cited, which the writer has had an op-
portunity to examine, are the following: 

Gross cup v. Downey ( 65 A. 930 Md.) ; 
Ark-Bromley v. Aday (70 Ark. 351, 68 S. 

w. 32); 
Kan .-Topliff v. Shadwell (64 I{an . 884, 67 

p. 545); 
Hanback v. Corrigan (7 Kan. A. 479, 54 p. 

129; 
l(y.-Floyd 'C. JVJ.ackey (112 I(y. 646, 66 S. 

W. 518, 23 I(y. L. 2030). 

None of these cases in our opinion support the 
proposition that an agent to procure a purchaser 
cannot employ the servjces of another a fortiori; 
that he cannot make use of his associates or em-
ployes in procuring such a purchaser. 

"\Ve submit that ihe judgment of the Supreme 
Court cannot be supported upon the proposition of 
law that an agent to procure a purchaser cannot 
delegate his authority nor upon the proposition of 
fact that in the present case, there was such a dele-
gation. 

In conclusion, upon this point, we contend (1) 
that under the case of Ryer v. T1trkel, supra, a 
broker employed to procure a purchaser upon terms 
fixed by the owner, may employ another to procure 
such a purchaser; (2) that under the present case, 
the use by fr. Young of his partner to procure his 
purchaser was not a delegation of authority. 
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II. 

The defendant's second proposition argued i11 the 
Supreme · Court was that the commission ,vas not 
earned unless the purchaser was the person re-
ferred 'to in the option (p. 9, State of Case), in the 
following language: 

''Upon representation by you that you have 
· a party interested in the purchase of my Board-

walk property, in Atlantic City, &c. '' 
It is contended by the defendant that the pur-

chaser which Young represented he had was one 
Benjamin R. Fox, and that the only person to whom 
Crumbie was obliged to sell the property was Ben-
jamin R. Fox. We submit that there is absolutely 
no lancruao·e in the option which justifies this con-
tention~ We might suggest that had this been the 
contention of Crumbie, it should have been made 
clearly, so to appear. It, however, is not _even ~on-
jectural in the present instance. The option m1~ht 
be said to have been given upon the representation 
that JYir. Young did have a purchaser in mind, but 
there is not a line in the option which woukl eYen 
suggest that the sale was to be confined to this pnr-
chaser nor was the conduct of the owner at any 
time b;sed upon any such contention. For instance) 
it appears that a few days before the ~xpiration of 
the option, JYir. Young told Crumbie that Mr. 
Fox was out of the deal and had endeavored to make 
an agreement with Crumbie for the sale of the prop-
erty to Thommessen & D 'Agostino. The deal could 
not be arrano ·ed because these men were unable to 
me et the ter~s of the agreement. Crumbie did not , 
however, reject them as possibilities, bec~use they 
were not the persons vaguely referred to 111 the op-
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t-ion, and on the last day of the option when Mr. 
I{atzen introduced Satinov to Crumbie, and Crumbie 
refused to go forward and perform, he never at any 
time suggested that the agreement was limited to 
1Yir. Fox or any other individual. 

The _option is perfectly plain and straight-forward 
in all its terms, and required no explanation. It 
could not possibly make any difference who the pur-
chaser was that :Mr. Young had represented he had. 
The option provides, after the recital above re-
ferred to: 

"I will give you thirty-day option from this 
date to secure a purchaser for this property, on 
the following terms and conditions.'' 

It will be observed that l\1r. Crumbie does not 
say: "I will give you a thirty-day option to secure 
the purchaser above referred to or to secure the 
purchaser whom you represent you have,'' but to 
secure a purchaser. The option clearly shows that 
he never had in mind that the sale was to be limited 
to the purchaser that Mr. Young represented he had 
when the option was executed . It may be, that had 
l\1r. Young had no purchaser for the property 
that Crumbie could have escaped from his option by 
alleging that it had been induced by a false repre-
sentation as to material fact. That element, ho,v-
ever, is not in this case, as J\tir. Young admitted he 
had a prospective purchaser in the person of Mr. 
Fox. · 

Under this point, the defendant complains that 
testimony should have been admitted to explain the 
meaning of the phrase: "Dpon representation by 
you thl:1-t you have a party interested in the pur-
chase, &c. /' 

We respectfully submit that the phrase needed no 
explanation. It vvas sufficient in itself. It stated a 
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fact. What the defendant really attempted to do 
was to show by oral evidence, not the identity of the 
purchaser interested, but that the sale of the prop-
erty was to be limited to such a person, an expl~na-
tion which would change the entire aspect of tho 
contract and make an entirely different contract 
than the one he actually made. 

We submit that he is barred from so doing by a 
rule of evidence in support of which it is only neces-
sary to cite the case of N aumberg v. Young ( 44 N. 
J. L. 351). 

III. 

The thira point argued by tho defendant in the 
Court below was based upon the proposition that 
the commission was only earned if the sale ,-vas com-
pleted and payable only upon final settlement; that 
no sale was completed, and no final settlement was 
had, and, the ref ore, no commission was earned. 

It is true that the option provides that the commis-
sion was to become due and payable only upon sale 
and at and upon final settlement. We submit that 
the cases and authorities do not support the defen-
dant's contention. Even some of the cases that he 
cites are contrary to the position which he take s . 
Had the defendant in this case accepted the pur-
chaser procured by the plaintiff, You.ng, ancl tho 
party was unable or unwilling to go forward with 
the sale the principle propounded by the defendant 
would h~ve applied, because in such case, the failure 
to go through with lhe settlement would be due not 
to any fa.ult of the defendant, but to the purchaser, 
and under the terms of the agreement, nohvithstano-
ing that he had been accepted by the defendant, the 
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commission would not have become due until finn l 
settlement. 

In the present case, however, the failure to con-
summate the sale was due to the refusal of the de-
fendant, Crumbie, to accept a purchaser procured by 
the plaintiff, Young, and who was ready, able and 
willing to perform the terms of the sale as set forth 
in the option. 

It is a. familiar rule of law, that a person cannot 
take advantage of his wrong, nor can a person refuse 
to perform the terms of a contract which he had un-
dertaken to perform, and so defeat the other party 
thereto from recovering thereon. (Vickers v. Elec-
trozone Com. Co., 67 L. 665.) 

The language of the option is : 
"I hereby agree to allow you a commission of 

three per cent as allowed by the R.eal Estate 
Board of Atlantic City, this commission to be 
paid only if sale is completed, as provided 
above, and to be paid at final settlement.'' 

The clear import of this language is that if Young 
procured a purchaser, willing and able to purchase 
upon the terms fixed by Crumbie, that his commis-
sion would then be earned, and would be payable at 
the final settlement; the word "only" indicating that 
Crumbie did not wjsh to pay any portion of the com-
mission except when the final settlement was made, 
and the words "to be paid only at final settlement" 
did not import that the commission was not to be 
paid in any event, but only that it ,vas to be paid in 
full upon the final settlement. 

In the case of Taylor cf}; Rose, Inc. v. Biwnincontri 
(128 Atl. 603; 101 N. J. L. ~·78), the Court held: 

"Under vendee 's contract for commission, in 
consideration of broker's negotiating purchase 
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of property, payment to be at time of passing 
consideration for contract was broker's nego-

. tiating sale, and words 'at time of passing title' 
merely indicated time when commission vvas 
payable, and, where broker negotiated purchase, 

· but vendee refused to accept title, broker was 
entitled to commission.'' 

In the case of Moran v . Resnick (131 Atl. 912; 
4 N. J. ·Misc. Rep. 107), the Court held: 

'' Where the evidence is clear that the owner 
of property gave a broker an exclusive option 
on property for a limited time the broker is en-
titled to his commission, where the property 
was sold within a stated time." 

In - the case of Lehrhoff v. Schwartzky (125 Atl. 
Rep. 496; 2 :Mis. Rep. 353), the agreement provided 
that the commission was to be paid to Lehrhoff on 
the date of the closing the title to the premises. The 
title did not pass on the day fixed, because there 
were some imperfections in the title, and the vendor 
refused to convey, though the vendee then and there 
tendered to the vendor the purchase price of the 
property, as agreed upon. The contention made by 
the defendant owner ,vas that the commissions were 
nqt to be pa.id unless the title to the property had 
actually passed from the prospective vendor to the 
prospective vendee. This argument is based upon 
these words in the commission contract: 

'~ Amount to be paid to the above Louis Lehr-
hoff and Jacob Steinberg on the date of _closing 
title to said premises.'' 

The Supreme Court said: 
''We think the Court adopted a construction 

consonant vi,ith c.-:ound sense in holding that the 
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words imported that the commissions should be 
paid on the day set for closing the title, and ·that 
the payment of commissions was not inade de-
pendent upon actual passing of title to · the 
property. This ruling was in line ,vith the de-
cisions by this Court in Rauchwanger v . Ka .tzin 
(82 N. J. L. 339)." 

In the case of Rauchwanger v. Katzin (82 N. J. 
L. 339), in ,vhich the langua ge concerning the com- -
mission was as follows: 

'' I, the undersigned, Morris Katzin, do here-
by authorize Harry Rauchwanger and Moses 
Arnowitz to act as our agents and procure a 
purchaser of our property No. 72 Montgomery 
Street, and do hereby agree to pay them as ser-
vices for their commissions two and one-half 
per cent commission on the purchase price, · 
should same property be sold through efforts or 
with their aid, and to be paid on the day of set-
tlement." 

The District Court found that the plaintiffs foli.nd 
a purchaser ready and willing to purchase the prop~ 
crty, at a price satisfactory to the defendant. The 
defendant's wife refused to sign, and defendant 
complained, as a defense, that day of settlement was 
never reached or fixed and, therefore, he was not 
liable. The Court said: 

'' The facts plainly _ evince that the plaintiffs ' 
performed their part of the contract by pro-
curing a purchaser ready and willing to take 
title, and, therefore, under the well-settled rules 
of law were entitled to recover the commissions 
provided for in the contract.'' 

Crowley v. Myers (40 Vr. 245). 
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'fho Court, commenting upon the case of Hinds v. 
Henry (36 N. J. L. 328), said: 

'' The rule thus enunciated was not intended 
to work injustice by putting it within the · power 
of the• vendor, after the agent had fulfilled his 
part of the contract, to postpone indefinitely the 
day of settlement and thereby deprive the agent 
of the fruits of his labor and enable the vendor 
to profit by his own malfeasance.'' 

In the case of Klipper v.' Schlossberg (96 N. J. L. 
397), which was an action for commissions upon a 
contract which provided that he would pay com-
mission for perfeeting the sale, and the sale was 
11ot concluded, and where • the agent procured a pur-
chaser able and willing to purchase, and ,vhere the 
title was not passed, the Court said: 

"When he ( the broker) had effectuated that 
status his work was a.t an end, and the sphere 
of activity of the vendor to make good his pro-
posal began. For the result of that effort the 
broker is not responsible, and his legal rights 
cannot in any wise be affected, unless he has 
specifically so contracted.'' 

In this case, there was no special contract that 
prevents the broker from recovering. 

I1i the present case, there is no legal justification 
for the defendant's refusal to enter into an agree-
ment with Satinov. At the trial he only urged two 
reasons for failing to do so. 

(1) That the contract itself was personal to 
Young and he was not bound or obliged to recognize 
any of Young's emplo.yes or associates in business. 

(2) That the contract of sale was limited to the 
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person ref erred to by Young, as the purchaser which 
he had in mind. 

In neither of these points was there substantial 
legal reason for the failure to perform the contract. 
'l1he theory upon which the cases above cited rest is 
that there must be a substantial legal reason for 
the refusal to perform such a contract as is he-re pre-
sented. It ,vas because there was no such legal rea-
son in the present case that the Court directed a 
verdict in favor of the plaintiff for the full amount 
of the commission. 

IV. 

The fourth point argued by the defendant in the 
Court below was based upon the proposition that 
the plaintiff, I-Iarry R. Young, had not procured a 
11erson ready, able and willing to purchase the prop-
erty upon the terms of sale as set forth in the option. 
This point is absolutely without substance either 
·in fact or in law. He proceeds upon the notion that 
the proposed purchaser, Satinov, limited his offer 
to a purchase of the property with riparian rights, 
where as the property referred to in the option was 
e.xclusive of riparian rights. A reading of Satinov's 
and I(a tzen 's testimony will show that there was no 
such limitation. Mr. Satinov declared that he ten-
dered himself, ready, able and willing to purchase 
tho property ref erred to in the option ( p. 57, 1. 28). 
His testimony, both on direct and cross-examination, 
is clear and explicit on this point. He was familiar 
with the property, he knew it, and in the• course of 
his testimony, he described it, and in an answer to 
question by the Court said that that was the prop-

- -
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orty, namely, the property mentioned in the option, 
that he was there to buy that day (p. 59, State of 
Case). The confusion that defendant's counsel 
caused is due to the fact that he had asked the pro-
posed purchaser whether he was then, namely, at 
the time of the trial, ready, able and willing to pur-
chase the property. The purchaser, Satinov, had 
already answered this question on direct examina-
tion, and said that he was ready to do so, provided 
be could get the riparian rights. This, of course, 
had reference to his position at the time of the trial, 
after this present course of action had already 
arisen and matured, and it would have made no dif-
ference to l\1r. Young's position had Mr. Satinov 
declared he was ready, able and willing to buy the 
property at that time, at all. Furthermore, so far 
as the ans-,vering of the question was concerned, 
there was no legal harm done, as an ansvver was, 
already in on the direct examination. 

· We submit, however, that it is irrelevant. and im-
material as to the conditions upon ,vhich l\fr. Sat-

·inov might have purchased the property at the time 
of the trial of this cause. 

During the course of the trial, the witness, Sat-
inov d·eclared any number of times that he was 
ther~ to buy the property, as set forth in Mr. 
Crumbie 's proposition of sale. The defendant's 
counsel tried to confuse him by cross-examination 
until the Court finally interposed ( p. 59, 1. 10), and 
overruled counsel's question, which ,ve submit had 
been answered several times in the course of the 
trial. 

V. 

rrhe fifth point argued by the defendant in the 
Court below was that the jury should have been 

Brief of Plain.tiff-Appellarnt 

permitted to decide whether the defendant; Crumbie, 
was justified in refusing to deal with Katzen. We 
submit that the defendant's proposition on this 
phase of the case is without merit. There was noth-
ing for a. jury to determine. The testimony shows 
that l\1r. I(atzen, in fact, was a partner of :Mr. 
Young, and had been entrusted by lvir. Young to 
procure a purchaser of the property, if possible, 
before the option expired. l\fr. Crumbie knew that 
l\fr. I{atzen was associated with Mr. Young. He 
testified (p. 84, 1. 1) that Mr. I{atzen's ca.rd said 
"associated with Harry R. Young." 

It is admitted that he repr~sented to Mr. Crumbie 
that he was associated with Mr. Young and was 
acting for l\fr. Young, and that he had procured a 
purchaser who was able, ready and willing to per-
form the terms of the contract o.f sale, which Mr. 
Crumbie had made with Mr. Young. It was, as all 
the parties knew, the last day of the option. The 
jury could not legally have found that Mr. Crumbie 
was justified in refusing to contra.ct with the pur-
chaser which l\Ir. I(atzen had procured or introduced 
upon the alleged ground that he, Crumbie, did not 
kno"· whether I{atzen represented Young or not, 
when in truth and in fact, I(atzen did represent 
Young. 

Was there anything in the case which justified Mr. 
Urumhie 's doubt as to Katzen ,·s relation with 
Young? We submit that there was not. No one 
but Young or someone close to him could have 
known of these terms or that the day in question 
was tbe last day upon which the option could be 
fulfilled. 

Furthermore, if Crumbie had any real doubt, he 
could have readily protected himself by providing 
that the contract with Satinov was made upon the 



22 Brief of Plaintiff-Appellarnt 
' 

representation that he was, in fact, procured by 
Mr. Young. . . , . 

To permit a jury to v1nd1cate defendant s action 
would be in fact, permitting them to find that 
Crumbie ;vas justified in believing that the state-
ment made by Katzen was untrue, whereas, as a mat-
ter of fact, it was true. . 

It is impossible to conceive a theory upon wh~ch 
a defense could rest based upon the idea of a belief 
in the untruthfulness of the statement, ·when the 
statement was, in reality, an absolute trutl~. If tl:e 
theory upon which the Supreme Court decided tlns 
case is a correct one, namely: that :Mr .. Young could 
not delegate his authority and h~d, 111 fact, dele-
o·ated it then it would make no d1fferenee whether 
Crumbi~ believed or did not believe Katzen 's st~te-
ment. He would, as a matter of law, have been JUS-

tified in refusing to accept a purchaser not pro-
cured or introduced by 1\1:r. Young ·. 

If on the other hand, as we contend, the. Supreme 
Cou~·t erred in its application of the maxim to the 
facts of this case, then it was not necessary that 
}\l[r. Crumbie should believe that 1\1:r. I{atzen was 
the representative of 1\1:r. Young. He was bound, 
in the first instance, at least, to accept the purchaser 
introduced to him by the represeI~tative _of oung. 
If Crumbie had been honest and sincere 111 his pre-
tense that he wanted to prot~ct ! ou:1g, he could 
have readily done so by providing. 111 his agreement 
with Satinov that it was entered into. upon the as-
surance that Satinov was Young's client. _A t~le-
phone call to :Mr. Young's office, in Atlantic City, 
would have shov.rn conclusively that Katzen. was_ a 
partner of Young. Crum?ie ~ade . no outs1~e 111~ 
quiry as to I(atzen's relationship ,:71th You~1g, 1:~~ 
did he suggest to I(a tzen that he desned any 1nqun) 
to be made. 

-
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The truth of the matter is that Mr. Crumbic de-
sired to get out of this contra.ct. He knew it was 
the last day. He knew or believed that the pur-
chaser introduced by Katzen, was, in reality, 
Young's purchaser. He - believed Katzen 's state-
ment that Young was out of the country (p. 81, 11. 
19-32). He thus knew that Young could not per-
sonally produce a purchaser on what was the last 
day of the option, and he attempted to evade his 
obligation to 1fr. Young by pretending to disbelieve 
I(atzen 's statement, the statement, which, as we 
have said, was absolutely and wholly the truth. 

It is jnteresting to note in this connection that in 
the conversation which took place between Katzen, 
Crum bie and Sa tinov, on the last day of the option, 
that Crumbie nowhere says that he really disbelieved 
1fr. I(atzen. The , furthest extent to which he goes 
is that he had no knowledge. 

We submit that Crumbie 's real or pretended · lack 
of knowledge as to the true situation cannot con-
stitute a legal excuse for refusing to rely upon 
statements, which, in fact, were true. 

VI. 

The sixth point argued by the defendant below 
was that certain questions put to Young, on cross-
examination, were overruled by the trial Court. 
These questions (p. 36, 11. 9-34) had to do with al-
leged conversations respecting the terms upon 
which Crumbie might sell to Thorumessen and 
D 'Agostino, whom Mr. Young had tried to interest 
in the purchase of the property. It was Crumbie 's 
pretense that knowing that Mr. Young was trying 
to consummate a sale with Thommessen and 
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D 'Agostino, he was justified in refusing to deal with 
Young's representative in an attempted sale to 
someone else. He admitted the fact that neither 
Young nor any Tepres .entative of Young called upon 
him with any purchaser after said alleged conver-
sations, and until the last day of the contract, would 
have satisfied any reasonable person when the at-
tempted negotiations with Thommessen and D 'Agos-
tino were off. As a matter of fact, :Mr. Crumbie, 
himself, ref used to accept Thommessen and D 'Agos-
tino because they could not comply with the terms of 
the option. The testimony, if permitted, would have 
shown merely and it ·was only intended to sho-\:v, an 
attempted negotiation for the sale of the property 
to som-e other purchasers, and upon different terms. 
Mr. Crumbie was permitted to testify as to this 
whole situation and fully. 

From Crumbie 's testimony ( p. 70, 1. 19, and p. 
71, 1. 2.3), it appears that on 1farch 11th, five days 
before the expiration of the o-ption, Mr. Young at-
tempted to enter into some dBal with Mr. Crumbie 
for the sale of the property to Thommessen and 
D 'Agostino upon terms differing somewhat from 
those contained in the option. 

In fact, Mr. Crumbie testified that these negotia-
tions had all been terminated upon his lawyer's ad-
vice ( p. 86, 11. 3-9). 

VII. 

The seventh point argued by the defendant in 
the Supreme Court 0was based upon the proposition 
that the Court should have granted a direction in 
favor of the defendant. He suggests and vle con-
cur ,:vith him that the arguments upon this point are 
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necessarily involved in a. discussion of the preced-
ing points. 

It is respectfully submitted that the judgment of 
the Supreme Court should be reversed, and the judg-
ment of the Atlantic County Circuit Court affirmed. 

BOURGEOIS & COULOMB, 
Attorneys of Plaintiff-

Appelloot. 
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_ BRIE,F OF DEFENDANT-RESPONDEN~r. 

FACTS. 

Thi8 case was instituted in the Atlantic County 
Circuit Court on a writ of attachment, issued against 
the property of James H. Crumbie, as an absent 
deb tor. Said defendant entered appearance and ac-
cepted service of complaint. 
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The suit was based upon a contract, a copy of 
which was attached to the complaint (see State of 
Case, page 9), and marked in evidence as Exhibit 
Pl. (See State of Case, page 26.) 

Plaintiff claimed the right to recover the sum of 
fifteen thousand ($15,000) dollars commission due 
him by virtue of the terms of said contract, because 
he claimed to have procured a buyer for defendant 'ti 

property, at the price of five hundred thousand 
($500,000) dollars, and upon the terms set forth in 
said contract. 1The testimony disclosed that said 
contract was executed by defendant and delivered 
to plaintiff on February fifteenth, nineteen hundred 
and twenty-six, and it limited the agency of said 
Young to a period of thirty days from that date. 

Plaintiff Young testified that after obtaining· said 
agreement he endeavored to make a sale of the prop-
erty. (See State of Case, page 27, lines 15 to 18.) 
Thereafter, and a-bout one week prior to 1\1:arch six-
teenth, the end of the thirty-day period, plaintiff 
Young said he called upon )\;Ir. Crumbie, the defen-
dant, to discuss the sale of this property to two gen-
tlemen, prospective buy,ers. (See State of Case, page 
27 line 19 to page 28, line 10.) No agreement of ' ' . sale resulted from that discussion, because said pros-
pective purchasers were not prepared to purchase 
said property upon the terms mentioned in the con-
tract hereinbefore referred to. (See testimony, Stflte 
of Case, page 28.) The two prospective _purchasers 
were a Mr. Tomlinson and a :Mr. D'Agostino. (State 
of Case, page 34, line 18.) 

After the said interview, Plaintiff Young, testifio<.1 
that the whole matter was turned over to a ~Ir. 
:Morris T(atzen, whom plaintiff claimed \Yas his part-
ner. (See testimony, pages 29 ai~d 3~.) Afters? do-
ing Plaintiff Young left Atlantic City for a tnp to 
Cuba ,\'i.th :Mr. Tomlinson, who was one of the two 
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prospective purchasers hereinbef ore referred to. 
(Sta~e of Case, page 37, lines 10 to 22.) 

·yvitness Morris W. I{a.tzen testified that on the 
last day. of the thirty-day period, he procured one 
Mr. Satinov, as a prospective purchaser of said 
property ( State of Case, page 39, line 9), and on 
th~t day he and the said Satinov went to Philadel-
plua to call ~POI: defendant, Crumbie, for the pur-
pose of entering into agreement of purchase. (State 
of Case, page 39, line 18.) 

1Vitness Katzen further said that after he had in-
troduc~d Mr. Satinov, the prospective buyer, to Mr. 
Crumbie, the defendant, and told him that they ·wero 
there ready to make the deal, and tendered the pay-
ment of ten thousand ($10,000) dollars, as a deposit 
on account of the purchase price, Mr. Crumbie re-
fused to accept it, saying that he could not and would 
not sell the property. (State of Case pao·e 41 lines 
3 to 36.) ' 

0 
' 

Louis Satinov, the prospective purchaser, testi-
fied that when he and Katzen called on Crumbie, 1\1:r. 
I(atzen introduced himself by handing his business 
card_ to Mr. Orumbie, and said that he was repre-
senting the firm of Young and I{atzen (State of 
Case,_ page 49, line 3), and then proceeded to detail 
the circumstances of that meeting, substantially to 
the same effect as Katzen had testified thereto. 

Mr. Crumbie, the defendant, testified that after ho 
had ~elivered said contract to Young, the plaintiff, 
he _d1~ not again see Young until March eleventh, 
following. (See State of Case, page 69, line 27.) 
Cri.:-mbie did testify, however, that during that in-
tenm he had received a letter from Mr. Fox a bout 
the property. ( State of Case, page 69, line 10.) 

Defendant Crumbie further testified that when 
Young called on him on March eleventh he Y ouno· . ' ' o, said that Mr. Fox was no long·er to be considered as 
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a prospective purchaser. (State of Case, page 68, 
line 28.) Then, :Mr. Young proceeded to explain to 
Crumbie a deal ·which he had arranged with Tomlin-
son and D 'Agostino, which was not accepted, because 
the purchasers were not prepared to buy on the 
terms fixed by said contract. ( State of Case, page 70, 
line 19, to page 71, line 23.) That interview ended 
by Young indicating to Crumbie that he would e11-
deavor to further negotiate with Tomlinson and 
D 'Agostino to complete the deal in accordance with 
said _contract. Young's final words to Crumbie 
were "If nothing turns up of this we will be just as 
good friends." (State of Case, page 71, line 21.) 

Crumbie further testified that he did not see 
Young nor the prospective purchasers, Tomlinson 
and D 'Agostino, at any time thereafter and before 
the expiration of the term of said contract. ( State of 
Case, page 71, line 34, to page 72, line 4.) Crumbie 
did not see anyone in reference to the sale of said 
property thereafter until the last day of the option 
period, and about five-thirty in the afternoon of that 
day ( State of Case, page 72, lines 6 to 15), which ·was 
the occasion when I(atzen and Satinov called upon 
him. :Mr. Crumbie recites the circumstances of his 
meeting with Katzen and Satinov in testimony to 
be found on pages 74 and 75 and 76 of the State of 
the Case. :Mr. Crumbie had not knm\Tn nor been in-
troduced to either ~Ir. Katzen or :Mr. Satinov prior 
to that meeting, nor had :Mr. Young ever mentioned 
Mr. Satinov to him, Crumbie, as a prospective pur-
chaser. ( State of Case, page 76, line 4, to page 77, 
line 8.) 

Nir. Crumbie further testified that he refused to 
enter into agreement with Satinov for th e reason 
that he did not know either I(atzen or Satinov; that 
he did not know N[r. Young· had a partner, and on 
the contrary had been told by Mr. Young that his, 
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Young's business, was incorporated ( State of Case. 
page 7 4, lines 2'5 to 32) : that :Mr. Youn o·· had mad~ 

• • b 
a propos1t10n to him, Crumbie, and that for that 
reason he would not do anything in the matter until 
Mr. : oung returned from Cuba (.State of Case, page 
75, hnes 5 to 8); that he, Crumbie, was not required 
to deal with any one other than Young individually 
(State of Case, page 75, line 31); that he would not 
be a party to assisting in '' putting something over 
on Mr. Young" (State of Case, page 76, line 19), 
and that he reserved the right to deal with Nir. 
Young personally upon his return. (State of Case, 
page 86, lines 4 to 10.) 

Young admitted in his testimony that he had taken 
no part in, 11or did he have any knowledo·e of the 
Satinov transaction until after he had rehu~1ed from 
Cuba, which was long after the option period had 
expired. (State of Case, page 37, line 23.) 

This suit is based upon the deal negotiated with 
Satinov by I{atzen, with which Young took no part 
personally. 

At the end of the trial, the Court directed a ver-
dict in favor of the plaintiff. ( State of Case, pages 
92, 93 and 94.) 

Upon appeal to th e Supr eme Court the judgment 
of the trial Court was rever sed. ( Opinion printed on 
pa ge 95 of the State of th e Case.) 

---. 

ARGUNIENT. 

Defendant herein, on appeal to the Supreme Court , 
set up thirty ground s or reasons for reversal, all of 
which were argued und er group headings. The Rflll1<} 

p1an will he fo~:0vYcd hero. 'PJ1ese hrading,·s n ru 
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mainly in the language of the various defenses which 
were set up in the answer filed in the Court below hy 
respondent. 

I. 

THE SO-CALLED CONTR 1ACT OR PAPER 
WRITING UPON WHICH 1T'HIS SUIT IS 
BASED WAS ADDRE.SSED TO HARRY R. 
YOUNG FOR HIS PERSONAL BENEFIT AND 
NOT FOR THE BENEFIT OF ANY P AR-TNER-
SHIP OR OTHER PERSON OR PERSONS, AND 
ANY RIGHTS WHICH SAID HARRY R. YOUNG 
MAY HAVE 'THEREUNDER ARE NOT · AS-
SIGNABLE, NOR CAN THE AUTHORITY 
GIVEN TO HIM BE DELEGATED BY HIM TO 
ANY OTH:ER PERSON. 

Under this heading may be grouped grounds of 
appeal numbers two, seven, eight, nine,_ ten, eleven, 
twelve thirteen fourteen, fifteen and sixteen. 

A r~ference t~ the contract (.State of Case: 1'1ag~s 
9 and 10) will disclose that the said paper wnbng 1s 
addressed as follows: '' 1\1r. Harry R. Young, At- · 
la n tic City New Jersey, Dear Mr. Young," then 

C ' ''U the contract proceeds as follows: . -pon rep~esen-
tation by you that you have a party inter~sted in t1:e 
purchase of my Boardwalk prop_erty 1n Atl_anhc 
City, I will agree to give you a t~uty-day. o~t10n," 
etc. It is submitted, from a reading of this instr_u-
ment itself, it is plain and evident that Mr. Crumb:ie, 
the defendant below and the respondent here, in-
tended to confine the authority of ~gency to Mr. 
Young personally, a:1d it is proper to i~fer from the 
· t t i·tself that it was because of the confidence con rac , . . 1 
and regard which Mr. Crumbie had in the persona 
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qualifications and ability of :Nir. Youno· that lie _ 0 b. . o, C ' rum ie, 1nte1~d_ed to confine the authority which 
he was then g1ving to Mr. Young, and to no other 
person. 
o· A real est~te agent or broker is generally re ... 
1:,ar~ed as_having been selected because of presumed 
special slnll and discretion, and because of the con-
fidence reposed in him by the owner of the property. 

See 43 L. R. A. ( N. S.) 786, note. 
The Supreme Court in its opinion (State of Case, 

page 95), said: 
'' A broker or agent authorized to sell prop-

e~ty or to pr~cure a pitrchaser is ordinarily · 
without authority to delegate his powers to an-
?ther. 2 C_orp. J ur. 686, and cases cited.) There 
is nothing 111 the case to indicate that it is an ex-
ception to the rule.'' 

lt is submitted that the above is a correct state-
ment of the law and is wholly applicable to this case. 

The full text in 2 C. J. 685 reads as follows: 
. "The general rule is that an agent in whom 
is repos~d tn~st or confidence, or who is required 
to exercise discretion or judgment, may not in-
trust the performance of his duties to another 
·without the consent of his principal, and, sin .cP 
nearly all a,cts ~f agency involve d'iscretion ,, and 
the very selection a~ agen.t ordinarily impliPs 
personal co11t,fidence 'ln the a.gent chosen, it fol-
lows that one clothed ,vith authority to ·act for 
a principal must ordinarily perform ·the act him-
self, and cannot without the principal 's consent 
delegate it to another; or, as is frequently 
stated, an agent cannot delegate powers calling 
for che ex~rcit"<e :f discretion, skill or judgment, 
or to do acts d1at ctre Aot -merely clerical me-
h . 1 ' ' c anica , or ministerial in their nature.'' 



8 Brief of Defenda .nt-Respondent 

And on page 686 it is said : 
"This rule avails for the advantage of the 

principal and not of the agent." 

Appellant relies strongly in his brief upon opini~n 
d by l\,rr Justice Green, spealnng for this expresse .Ln • J L 677 

court, in the case of Ryer v . Turkel, 75 N. . . ' 
as follows: · 

"It may indeed be true that, under ~he maxim, 
delegata potestas non potest ~elegari, an age~t 
or broker whose employme~1t involves any exer: 
. f . d . t or discretion may not transfer c1se o JU gmen • h" 

to another the right and power to d1s?harge is 
d t Cl & S Ao· 8342 • Dwelling House own u y. · · 0 • ' 18 d 20 

Insurance Co. v. Snyder, 30 Vroom, an b 
(1896) N evertl1eless, and when an act to e 
done i~ ministerial or mech~nical o1~ly, the agent 
ma employ another to do it, and, in such case, 
theyact is as well performed by the ~ub-agent as 

h t Cl & S Ag 345 d · T1 tus et al. v · by t e agen · · · · ·' 393 
Cairo and Fulton Railroad Co., 17 Vroom, ' 

418, (1884fi) ·d. f the trial Court was that 
'' The n ing O d f f r 

Older was an employe o~ Ryer an ac ing o 
h. d there was nothing · whatever to show 

1m, an · h ser was that Older' s part in procuring a pure a 
other than ministerial, or th~t Rye~ had "at_-
t ted to divest himself of his functions 01 of 
emp · · · l '' his responsibility to Turkel, his principa . 

A ellant insists that this case is "~ire~tly in 
. Respondent denies that the finding · in that 

porn : trolling here The statement of the law 
case 1s con · h · t pplica . t but the result reached t ere is no a -
1s correc . T l·el found h The Court in Ryer v. ur \J ' ' 

ble e.r~ther things, that there was not~ing to shff~V 
amongR h . d attempted to divest himself of his "that .yer a · · 
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functions or of his responsibility to Turkel, his 
principal.'' In the caso at bar the evidence discloses 
that Young, the ag·ent, did divest himself of both his 
functions and responsibility when he wen,t to Cuba 
after turning the agency contract over to I(atzen 
with the suggestion that he see what he could do with 
it." Young then and there '' washed his hands' ' of 
it, had nothing whatever to do with the transaction 
upon which the claim of right to recover here is 
based, and in fact knew nothing of it nor of the in-
stitution of this suit until his return from Cuba. 
He, Young, did not even take the pains to tell Crum-
bie of his trip to Cuba and that he was leaving the 
matter in I(atzen 's charge; nor had he even taken 
the precaution to advise Crumbie that I(atzen even 
existed or had any connection of any sort with him. 
All this is ample and sufficient to differentiate the 
case of R'yer v. Turkel from the case at bar. 

In Titus & Scudder v . Ca,iro and Fitlton R.R. Co., 
46 N. J. L. 393, at page 418, Mr. Justice Depue, 
speaking for the Supreme Court, said: 

"The charge of the trial Judge that 'it is a 
maxim of the law that deleg·ated power cannot 
be delegated; the delegate cannot delegate; he 
may use others in the accomplishment of par-
ticular transactions which he directs, but he can-
not grant to the discretion of others that which 
was entrusted to his discretion,' was correct as 
applied to this case. ExGept where a known 
usage of trade justifies, or necessity requires, 
the employment of sub-agents, an agent whose 
powers and duties involve personal trust and 
confidence and the exercise of judgment and dis-
cretion, cannot, without authority from his prin-
cipal, delegate to another the confidence and dis-
cretion reposed in him. Having, by his own 
judgment and discretion, determined what 
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should be done, he may authorize another to 
perform the ministerial acts necessary to carry 
into effect the purposes of his employment, but 
he cannot turn his principal 's business over to 
the judgment and discretion of another, and bind 
the principal by the acts and conduct of the 
latter." 

This case proceeded upon the theory that plain-
tiff, Young, was entitled to recover commissions as 
the agent of Crumbie, based upon a sale of Crum-
bie 's property to Louis Satinov. It is admitted by 
plaintiff, Young, that he did nothing in an effort to 
bring the said Satinov and Crumbie together; he had 
never discussed the proposition with Satinov; he, in 
fact, knew nothing about the so-called Satinov deal 
until long after the agency term given by the con-
tract had expired. As has hereinbefore been pointed 
out, Young testified that about a week before the 
term of agency expired he left Atlantic City for a 
trip to Cuba, and that when he left he turned the 
contract over to I{atzen, whom he claimed to be his 
partner, and instructed him to see what he could . 
do towards selling the property. That was the last 
that Young personally did as Crumbie 's agent. 

Plaintiff insisted at the time of trial that he had 
a right to turn the contract over to I(atzen, and that 
even though he, Young, had nothing whatever to do 
with the finding of the buyer, that if Katzen was the 
efficient cause of securing a buyer, he, Young, could 
claim the benefit thereof and demand the payment of 
commission to him. 

Crumbie insisted that he was not under obligation 
to Young, unless he, Young, ·was the efficient cause 
of finding a buyer, and that he, Crumbie, was under 
no obligation to deal with or through any agent otl~er 
than Young, so that, first, we are confronted with 
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t4e general l~w as cited above, that the agent whose 
er:riploy_ment involves any exercise of judgment or 
discretion, may not transfer to another the rio·ht 
and power to discharge his own dutv 

0 

I . . .J • 
t :s true that the Court pointed out an exception 

to tlus ru~e,_ whi~h was that when an act to be done is 
merely muustenal or mechanical, the agent mav em~ 
ploy another to do it. It is, however, sub~itted 
that the agency created by the contract in question 
ca_ll~d upon Young to perform more than a mere 
muustenal or mechanical act or duty. If Crumbie 
ha~ had no objection_ to the giving -of an agency 
to 1 eal estate brokers in general, he certainly would 
not have addressed his contract to :Nir. Y ouno· per-
sonally. 

0 

In a note appearing at the bottom of page 796 of 
Y ~l. 43 _of Lawyers' Reports, Annotated, New Series 
1t is said: ' 

. "The general rule is that an agent in whom 
is . reposed trust or confidence, or who is re-
quired to exercise discretion or judo·ment mav 
not intr:1st the performance of his duty to a1;-
other wit~10ut_ the consent of the principal; he 
must ordinarily perform the act himself. 31 
Cyc. 1425. 

And, as said in Tynan v. Dullnig, Tex. Civ. 
App., 2'5 S. W. 465, the vocation of the real 
estate broker is generally deemed to be a hiO'h 
honorable and responsible one, and one in which 
much prudence, discretion, judgment and kno-v;rl-
edge_ o~ business and human nature are required, 
and i! involves something higher than the mere 
exermse of clerical or ministerial duties.'' 

The author then proceeds to state the o·enera] 
rule as follows: . 

0 

'' A real estate agent or broker is generally 
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regarded as having been selected because of 
presumed special skill and discretion, and be-
cause of the confidence reposed in him by the 
owner of the property, and, accordingly, such 
agent or broker, unless expressly or im~liedly 
so authorized is generally held to be without 
power to sub~titute anot~1er agent for _hi:11se!f, 
or to delegate his authority, so far as 1t 1s dis-
cretionary to another. Del<'gatus non potest 
delegare." (Numerous cases are cited.) 

In Groscup v . Downey, 105 1\/Id. 273, 65 Atl. 930, it 
vvas held that an agent in charge of property and 
with authority to sell the same, had no authority as 
such to employ another person to procure a pur-
chaser for it. 

In Bromley v . Aday, 70 Arkansas 351, it was held 
that an agent authorized to sell real estate cannot 
delegate his authority to a sub-agent, as he must 
have been regarded by his principal as having a spe-
cial fitness for the responsibility imposed upon him. 

In Floyd v . Jl([ackey, 112 K:Y. 646, it was held. th~t 
an ao·ent to sell land had no power to delegate lus 
auth~rity to his son, and that the principal was not 
bound by the sale made by the son. 

See also Fa ,irchild v. J(ing, 102 Cal. 320, 36 Pac. 
649 and Hodkinson v. McNeal, 165 Mo. A. 91. 

Appellant tries, in his brief, to draw some dis-
tinction here because he says "Mr. I(atzen was not, 
strictly speaking, an agent for Young, but was a~-
sociated with Young in the same real estate busi-
ness and was so closely identified with him in the 

' · Y l . lf '' conduct of the business as to be oung nmse .. 
This may te termed "a distinction ·without a djf-
ference.'' The mere fact that I(atzen was a part-
ner or employe of Young's does not change t?-e gen-
eral rule. Suppose Young, instead of turning the 
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matter over to l(a tzen, had done the same with any 
other real es_tate agent with whom he, Young, had 
~ade a _worlnng arrangement for the occasion. Can 
it be said that, if so done without the knowledo·e or 
approbation of Crumbie, that he, Crumbie, ;ould 
have been under obligation to deal either with or 
through the stranger upon the mere assurance bv 
the so-called stranger that he was associated with 
Young? Such a rule would take away all protection 
from the principal. . 

Appellant, i1! his ?rief, further contends that many 
of. the cases cited 111 respondent's brief are not in 
point because "they all concern contracts where the 
a_gent h~d authority to sell the property, which is en-
tirely different authority from that conferred upon 
one to procure a purchaser for the sale of the prop-
erty.'' This, too, is '' a distinction without a differ-
ence.'' 

In the opinion of this Court in Resky v. Meyer, 98 
N. J. L. 168, 171, it is said: · 

"It has been uniformly held that the words 
'sell' and 'sale' as applied to the relation be-
tween the owner of land and a real estate broker 
working to secure a purchaser of the land, im-
port no more than the act of bringing the owner 
and purchaser together on terms satisfactory 
to bot~, _or procuring a purchaser able, ready, 
and w1lhng to buy on the terms fixed by the 
seller, so that, for example, the broker cannot . ' without special authority, bind the owner bv a 
contract of sale in his name.'' · 

-
So also in Lindley v. Keim, 54 N. J. Eq. 418, 423, 

it was said: 
'' The mere employment of an ordinary real 

estate broker to effect a sale of a parcel of land, 
even though the price and terms be prescribe(1, 
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does not amount to giving present authority to 
such broker to conclude a binding contract for 
the same. Moreover, such authority is not usu-
ally to be inferred from the use by the prin-
cipal and broker in that connection of the terms 
'for sale' or 'to sell' and the like. Those words 
in that connection usually mean no more than 
to negotiate a. sale by finding a purchaser upon 
satisfactory terms.'' 

This general argument on this point appljes to 
the grounds of appeal grouped hereunder, as fol-
lows: 

Ground number two is based upon an objection 
to a question asked witness, Young, ''Who is 1\1:r. 
Katzen~" This was objected to first on the ground 
that the response thereto would call for a conclu-
sion, and in addition thereto, the further ground that 
the question was addressed to irrelevant matter, in 
that the question of the partnership was not involved 
in the suit, for the reason that the contract was per-
sonal to Young, and no one could claim any bene-
fits thereunder other than him. If the contention of 
the respondent is correct, to wit, that the authority 
and power which he gave to Young could not be 
delegated to Katzen, then, it was harmful error for 
the Court to have ruled that the question ,vas rele-
vant to the issue. 

Ground of appeal number seven is based upon the 
objection to a question put to witness, Katzen, as 
follows: '' Some time prior to the sixteenth day of 
March, were you given instructions with relation to 
the option or the agency agreement that Mr. Young 
had with Mr. Crumbie~" (See State of Case, page 
38, line 21.) 

Ground of appeal number eight is based upon an 
objection to a question put to witness, I(atzen, as 
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follows: '' And as a result of that wh t d'd T d riJ" ( St t f , a 1 ) ou 0 · a ·e ° Case, page 39, line 1.) 
C Ground of appeal number nine is based upon the 

ourt 's refusal to strike statement of witness, Kat-
ze1~, as foll_ows: "Well, Mr. Satinov and I went to 
Philadelphia _for the purpose of entering into an 
agreement with 1\1:r. Crumbie on the property.'' 
(State of Case, page 39, line 18.) · 
. Ground of_ appeal number ten is based on objec-

t10n to quest10n put to witness, Katzen as follows• 
"And what did you do after you got th~re ~" (Stat~ 
of Case, page 40, line 2.) 

?r 0 ?-nd of app~al number • eleven is based upon 
obJe~h~~ to _quest10n put t? witness, I(atzen, as fol-
lows_. State what vvas said." (State of Case pao·e 
40, hne 31.) ' 0 

The objections to questions set forth under 
grounds of appeal numbers seven to eleven above 
;Ver~ made for the same reasons as advanced in ob: 
Jecting to questions ~tated under ground of appea1 
number tw~ and aga:n as to this, it is urged that if 
respondent s contention that the authority given to 
Yo~ng _could not be delegated is sound, then the ex-
amn7ation of the witness, I(atzen, as above set forth 
:was irre_le:7ant to the issue in this case, and the Court 
111 pe~m1thng the ·witness to answer those questions 
comnntted error where it was harmful to the re-
spondent's interest. 

Ground of appeal number twelve is based upon 
the refusal of the Court to permit witness, I(atzen, 
to answer the followino · question on cross-exam1·n"'-f "Y b (l 1011, ou placed the matter in the hands of lVIr. 
Styron, the attorney of record, before Mr. Young 
returned ~rom Cuba, did you not?" (State of Case, 
page 45, line 21.) In this connection, it is submitted 
that the Court was in error in permittincr the direct 

. • 0 
examnrnhon of this witness without the right of de-
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fendant, who is the respondent here, to break down 
the effect of that examination, as would have been 
done by the answer to this question, particularly in 
view of the fact that it would tend to show first, that 
Katzen was exercising an authority which h~d been 
delegated to him by Young; that he was acting _n~t 
under the direction of Young, who was Crumbie s 
agent, but in accordance with his own judgment and 
interest in the matter; and that what I{atzen had 
done was not known to Young, nor did ~e, Young, 
have any connection with Katzen's actions. The 
Court should have permitted the witness to a_nswer 
this question, because it would _have been evidence 
in support of this legal contention \hat Yo_ung had 
no riO'ht in law to delegate his authority. It 1s urged, 
the ref ore, that the Court's refusal in this respect 
was error. 

Ground of appeal number thirteen_ is based ~1pon 
the objection to the question put to w1tne~s, Satinov, 
as follows: "Did Mr. l(atzen take up with you the 
matter of the purchase of propert?' on the Boar~-
walk between Georgia and Florida Avenues 111 
March, 1926, or February and March 1" (State of 
Case, page 4 7, line 18.) . 

Ground of appeal number fourte~n :s ba~ed up?n 
objection made to the Court's perm1ss1on given "'?t-
ness Louis ,Satinov, to testify to any part wh:ch 
he h~d in negotiations for purchase of property ni-
volved in this suit. 

Ground of appeal number fifte_en is base~ upo!1 
the Court's permission given to w1t~ess, Lo1:us Sah-
nov, to testify as he did during the tria! of this can_se. 

Exception to the testimony of Satinov on which 
grounds of appeal numbers fourteen and fifteen are 
based, is to be found in State of the ~ase, page ~7, 
lines 18 to page 48, line 7. The testimony of wit-
ness, Louis Satinov, is to be found on pages 47, 48, 
49 and 50 of the State of the Case. 
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It is submitted that for the reasons hereinbef ore 

s~ated, al~ ~f this testimony, and particularly the tes-
timony ehc1ted by the question mentioned in ground 
of appeal number thirteen, is irrelevant . to this issue. 

Ground of appeal number sixteen is based upon 
the Court's refusal to permit witness, Satinov, to 
answer the following questio'n on cross-examination 
"Now, did you know, l\!Ir. Satinov, that this suit had 
~een started before today 1 '' ( State of Case, page 56, 
hne 13.) Admitting, for the sake of this argument, 
that all of the previous testimony of witness, Sati-
nov, was properly admitted, it was error for tho 
Court to preclude defendant, who is the appellan1 -
here, from showing interest and bias on the part o-f 
the witness. If it could have been sho,vn by tho 
answer to this question, that the witness, Satinov, 
had not only a knowledge of the institution of the 
suit, but was partially, at least, responsible for 
starting it, it is submitted, that this circumstance 
would have shown such interest or bias of the wit-
ness as to have affected his credibility. 

II. 
THE PLAINTIFF, HARRY R. YOUNG, COT LD 

NOT DEMAND THE PAYJ\1:ENT TO HT:M 0] 7 

ANY COMl\!II8SION FOR ·THE SALE OF THB 
PROPERTY NAMED IN SAID CONTRACT EX-
CEPT UPON THE CONDITION THAT I-IE, SAID 
YOUNG, SHOULD EFFECT A SALE. BETWEEN 
DEFENDANT CRUMBIE AND THE PERSON 
wao SAID YOUNG REPRESENTED HE HAD 
INTERESTED IN THE PURClIASE AT THE 
TIME SAID PAPER WRITING WAS EXE-
CUTED. 

Under this general heading may be grouped 
grounds of appeal numbers one, three , f01u, twenty-
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mw, twenty-four, twenty-five, twenty-six, twenty-
seven and twenty-eight. .. 

At the very beo'innin°" of said paper wnhng or 
f, b "U contract, the following statement appears, . pon 

representation by you that you have a party 1nte:1-·-
ested in the purchase of my Boardwall~ p1~operty 111 
Atlantic City,'' etc. This statement 11:d1cates t~c 
very consideration or influence under wh~ch Cru~brn 
was induced to enter into the contract 111 questi?n. 
It is indicative of a very material represen~abon 
that had been made by Young to Crumbie. It 1nf~rs 
at least that if it had not been for the representation 
that Young had made to the effect that he, Young, 
had at that time a purchaser for sud~ property, 
Crumbie would not have entered int? said contra~t. 
The full meaning and purport of said _statement 1s, 
however, ambiguous, and under these cucumstai~ces, 
it is submitted, that the de~endant h_ad the legal n?h~ 
to make inquiry of the witnesses into th_e mean111b 
of that statement. Our Courts have said, as was 
held in Ryer v. Turkel, 75 N. J. L. 677: , 

"It is to be accepted as settled law t~at, as 
between the parties themselves, oral evidence 
is not admissible to contradict a written agree-
ment. Leslie v. Leslie, 5 Dick. Ch. Rep. 155, 
160, 161 (1892), and Bandholz. v. Jud_ge, 37 
Vroom, 80, 85 (1901), are recent illustrations _ of 
the rule in equity and at law. N ev~rtheless, th,e 
rule does not in a proper case, forbid the th:ow-

of lio"ht 'upon the meaning of the written 
ag~·eemeitl, evidence of _the circumstance~ of t~rn 
parties to it, or of their con~uct af!er its ex~-
cution or of the condition of its subJect-matter • 
Axfor<l v. }\![eeks, 30 Id. 502, 503 (1896) ;,Naugh-
ton v. Elliott, 2 Robb. 259, 297 (1904). 
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It was urged that said statement at the begi1111111g 

of the contract warranted the allegation that the 
sale of said property by Young was confined to the 
person whom he had represented at the time of the 
making of said contract to be the prospective pur-
chaser . That prospective purchaser v-vas one Ben-
jamin R. Fox, whom defendant offered as a witness 
( State of the Case, page 87), and whom the Court 
refused to permit to testify to any material fact. 
At the very beginning of the trial, and before any 
testimony had been taken, the Court ruled thn t the 
right to sell was not limited to the person :Mr. Young 
represented he had as the purchaser. ( State of the 
Case, page 25, lines 1 to 16.) This ruling is the basis 
for ground of appeal number one. 

The Court refused to permit Young to answer the 
following question on cross-examination, '' lVIr. 
Young, when you went to sec Mr. Crumbie on the 
sixteenth of February, you told him that you had a 
buyer for this property, didn't you 1" (State of 
Case, page 31, line 5.) This is the basis for ground 
of appeal number three. 

The Court refused to permit witness, Young, to 
answer the following question on cross-exami1rn-
tion, "Now, then, after you had taken the matter up 
with Mr. Fox, do you know whether or not he had 
some plans drawn of the character of buitding which 
he desired to place on the property?'' ( State of 
Case, page 32, line 19.) This is the basis for ground 
of appeal number four. 

A motion was made in behalf of defendant for a 
non-suit, upon the ground that plaintiff under saic1 
agreement had no authority to sell said property to 
any other person than the person who was repre-
sented by him to defendant as the prospective pur-
chaser at the time the agreement was made. (State 
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of Case, page 61, lin es 25 to 30.) This is the Lasis 
for ground of appeal number twenty-one. 

The Court refused to permit witness, Crumbie, to 
answer the following question : '' vVill you rela tc 
to the Court the circumstances under which that 
agreement was executed?" (State of Case, page 29.) 
This is the basis of ground of appeal number 
twenty-£ our. 

The Court refused to permit witn ess, Crumbie, to 
testify as follows: '' At the time that this contract 
was executed, ,vas 1he name of Benjamin R . Fox men-
tioned?" (State of Case , page 68, line 6.) This is 
the basis of ground of appeal number twenty-five . 

The Court refused to permit witness, Crumbie, io 
answer the fallowing question: '' I am speaking now 
of February :fifteenth, after you had executed tho 
agreement and given it to Mr. Young. Did Mr. 
Young say anything having reference to Mr. Fox?'' 
( State of Ca se, page 68, line 31.) This j s the basis 
of ground of appeal number twenty-six. 

The Court refused to admit a letter received hy 
him from Mr. Fox which had been previously marked 
for identification. (State of Case, page 69, line 10.) 
This letter had been previously identified by ,vit-
ness, Young, you had said it was dictated in his pres-
ence. ( State of Case, page 3, lines 10 to 15.) The 
Court's refusal to admit this letter is the basis for 
oTound of appeal number twenty-seven. 0 

The Court refused to permit witness, Fox, to an-
swer the following question: "What ,vas the con-
versation which you had with Mr . Young?" (State 
of Case, page 88, line 21.) This is the basis for 
ground of appeal numbe: twenty-eight. . . 

For the reasons here1nabove stated, 1t 1s urged 
that all of the Court's rulings on the matters grouped 
under this heading, were erroneous. The def end ant 
should have been permitted to have cleared up tho 
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ambiguity which existed in the contract, both Ly 
shovving what representation had been made by 
Young, and by showing what had been the conduct 
of the parties after the execution of the contract in 
reference thereto. I--!aving explained the ambiguity, 
it is submitted, that the ruling of the Court shoul<1 
have ruled that the contract was confined to that 
person as the prospective purchaser, unless it had 
been amplified by subsequent agreement or conduct 
of the parties. 

III. 

THE PLAINTIFF, HARR 1Y R. YOUNG, \V 1\R 
ENTITLED TO RECEIVE THE COl\LMISSIO N 
PROVIDED FOR IN SAID CONTRACT ONLY IF 

1SALE WAS co :MPLETED, AS PROVTDJ Dn 
THEREIN, AND SAID COMMISSION vVAS rro 
BE PAID THEREUNDER ONLY A 1T Til\ifE OF1 

FINAL SETTLEMENT. 

Ground of appeal number twenty is the only ono 
that can b ::) clas sified under this heading, and tha t 
is: "Because the Court refused to grant the motion 
of defendant, James R. Crumbie, for a non-suit , npon 
the gTound that plaintiff's right to recover rested 
upon the contingency stated in said contract, to wit, 
that the commission sued for was to Le paid onl ;;r 
if the sale ,vas completed, as provided therein, and 
to be paid 011ly at final settlement.'' 

The paragraph wherein the contract contains this 
provision, 1·eads as follows: '' I hereby agree to 
allow you a commission of three per cent as allo-wcd 
by the Real Estate Board of Atlantic City; this com-
mission to be pa,id only if sal e is compl et ed as vrn-
vid ed above, and to be paid only at final settlem ent,',. 
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It is conceded, that the general rule is that tho 
right of the broker to commissions is comp lete ,vhen 
he has procured a purchaser, ready, able and v,1ill-
ing to conclude a bargain on the terms which tho 
broker was authorized to sell . On the other hand, 
our Courts have repeatedly held that this general 
rule may be changed by special agreement between 
the principal and agent. An early and leading case 
on this subject is that of Hinds v. Ilenry, 36 N. J. 
L. 328. :Mr. Justice Depue, speaking for the Su-
preme Court in that case, said: _ 

'' The broker may also, by special agreemcn t 
with his principal, so contract as to make his 
compensation dependent on a contingency which 
his efforts cannot control, even thoup:h it relate 
to the acts of his principa l. A contract of that 
character is binding, and no action can be main -
tained until the contingency has arisen . Bu ll v . 
Price, 7 Bing. 237; Alder v. Boyle, 4 C. B . 635; 
Moffat v. Laurie, 15 C. B. 583; Tombs v . Alex-
and r, 101 _Mass. 255; Walker v . Tirre ll , Ib. 
257." 

In Ranchwan ,ger v. Katzin, 82 N. J. L. 33-9, it ,vaJ 
said: 

"Where the parties have by special agree-
ment fixed their rights and liabilities, they mns t 
be bound by the terms of the contract.'' 

In the case of Leschziner v. Bawmari, 83 N. J. L . 
744 the doctrine laid clown in Flinch:; 'u. Ilenry, ,Yas 
cit~cl with approval, and J\Ir. Justice l\!Iinturn, speak-
ino· for the Court there, said: 

5 
'' The doctrine of that case has provided the 

rule of conduct and adjudication in this State 
for nearly forty years . '' 
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See als~ Stevenson Co. v. Oppenheimer, 91 N. ,J. 

L . 480; Dickerson v. TV alters 100 N J L 5;::-.. R , I B · , · · . u, osc 
nc., v. uonin .contri, 3 N . J . Adv . R.. 881. ' 
. In Duffy and Thomas, Inc. v. Miller, 5 N. J. }\fie. 

Rep. 77, the Court said: 
"It seem~ to us that if a broker enters into n 

contract wluch makes his commission con tin o·ent 
upon the actual passing of the title to the p~op-
erty, and not upon his finding a purchaser reaclv 
abl~ and willing to take the property at the pcri;~. 
satisfactory to the owner, that he must be held 
to be bound by the terms of the contract." 

_ And, ag~in in Le~irhoff v . Schwartsky, 2 N. J. :Mic. 
Rep. 353, 1 t was said : 

'' _Undou b!edly, a vendor may protect himself 
against paying commissions until an actual sale 
o_f the property has been made by the passing- of 
title ?Y 1:1-sing ,vords to that effect, but o\on 
then it nnght t·e questionab le whether he could 
properly escape liability if he capricious ly re-
fused to carry out his bargain . '' · 

. !t is suLmitted that in the case at bar, the plain-
tiff ~nd defendant, as principa l and agent, made a 
specia l agreement by which co·mpensation to the 
a_gent was dependent on a contingency, and that con-
;;ngen~y was . that the commission was to be paid 

only if sale is ~omp_leted as -provided above.'' \Vo 
are aware that in this State, it has been held that 
the word ''sa le'' has been construed to mean that 
tho sale ':as complete if the agent found a purchaser 
upon s?'tisfactory te1·ms. Such a doctrine was ae-
clared 111 the case of Free 'mar' v Va 1,;, T;rr c 0 N · . . · ,, · 0

• "" ag en.en, .J 
· ~- L . 360. Tlns point is also declared in Kli J Je;· 

~- Schlo_ssberg, 96 N. J . L. 397, and there it was 11:old 
111 defining the word '' sa le : '' 
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"It 1::-ecomes manifest, therefore, the wonl 
'sale' in all these instances where the parties 
did not expressly otherwise stipulate, consisted 
in the bringing together of the vendor and a per-
son able and willing to purchase upon the terms 
proposed.'' 

In the contract in question, however, the parties 
themselves have construed their meaning by saying 
that the commission ,vas to be paid only '' if sale is 
completed,'' and by completion, it is apparent that 
they meant a :final settlement under agreement to 
buy. This construction of the contract is borne out 
by the provision that the commission was to be paid 
only at final settlement, in other words, it is appar-
ent that the parties intended by their contract that 
there should be no obligation on the part of the prin-
cipal, Crun1bie, to pay the commission to the agent, 
Young, unless such agreement as should be made 
for the sale of said property, was completely per-
formed. 

The plaintiff's case, as set forth in the complaint 
filed by him, is based upon the theory that he had 
produced a purchaser, ready, willing, and able to 
purchase, but upon this theory, it is submitted, he 
was not entitled io succeed, and if the plaintiff was 
entitled to succeed at all, it could only be upon the 
theory that a conveyance of the property had been 
made upon the terms expressed in the contract. Of 
course, if the completion of the sale or conveyance 
was defeated through some fault of the defendant, 
Crumbie, then it may he said that Young was entitled 
to 1·eco-,;~e1·, and this, then, raises another question, 
namely, was Crumbie justified in refusing to make 
an agreement ancl complete a sale with Satinov. 
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It is suLmitted, that he, Cnunbic was under 110 

such obligation, for the reason that the negotiations 
for the sale had not been made by his ao·ent Y ouno". th . b ' b' e prospective purchaser had not been introdurecl 
by Young to Crumbie; Crumbie did not know I(at-
ze1:, to whom _Young had delegated his authority; so 
f ~r _as Cr~1mbie ln~ew, Young was then further nego-
tia tn~g with Tomlinson and D 'Agostino for tho sale 
of said propert~; a11d Crum?ie had been so misled hy 
the r~presentat10ns a~1d actions of Young, having to 
do with the prospective sale of said property, that 
he, Y o:1ng, cannot benefit by Crumbie 's failure to 
r~cogn1ze I(atzen and the purchaser produced bY 
lum. Unde~· such circumstances, it cannot be said. 
t~at Crumbie was at fault, and that he had inten-
t10nally defeated the right of Young to collect and 
~·ecover a commission. If there is any penalty to he 
imposed for the refusal of Crumbie to deal ·with J(at-
zen and Satinov, it should be chargea blo to Young· 
rather than to Crumbie. ' 

IV. 

THE PLAINTIFF, HARRY R. YOUNG DID 
NOT SO PERFOR1I HIS PART OF SAID' CQ1'T-
TR.ACT AS TO ENTITLE HIM TO RECOVER 
OR RECEIVE ANY COJ\1M:ISSTON OR OTI-IETI 
C01iIPENSA 1TION FROM DEFENDANT. 

Under this heading may be grouped grounds of 
appeal numbers seventeen, eighteen, nineteen, hven-
ty-two and twenty-three. 

Assuming th;:tt plaintiff's right to recover does de-
pend 1:~o~ his prod1:1ct_ion of a_purchaser, ready, able 
and _wihng to buy, it is submitted, that in this case 
he did not fulfill that prerequisite. 
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rrhe prospective purchaser, Louis Satinov, testi-
fied that he ·went with I(atzen to see Crum1;ie, ready, 
able and willing to buy on the same terms and condi-
tions as had been represented to him, ,vhich had to 
clo with the sale of the property on the Board·walk 
between Georgia and Florida Avenues, from the 
Boardwalk to Pacific Avenue "with riparian rights.'' 
( State of Case, page 57, line 16.) 

The agreement described the property as follows: 
"Property situate on the Boardwalk midway 

between Georgia and Florida Avenues, Atlan-
tic City, N e,v Jersey, with a frontage of fifty 
feet on the Boardwalk, and running through all 
that width to Pacific Avenue." 

rrhe contract not only did not mention that ripar-
ian rights were included, but, as a matter of fact, hy 
its very language, so described and bounded the 
property as to exclude riparian rights. 

The question ·which was asked witness , Satinov, on 
cross-exainination, and to which the Court refused 
to permit the witness to answer, as set forth in 
ground of appeal number seventeen, was asked dur-
ing cross-examination concerning what the witness, 
Satinov, was ready and willing to buy, and to have 
excluded that testimony as the Court did (see Shlte 
of Case, page 60) was error. 

The grounds of appeal numbers eighteen, nineteen 
and twenty-two, all are based upon the refusal of 
the Court to grant defendant's motion for non-suit, 
on the ground that plaintiff had not shown that he 
had produced a purchaser, ready and willing to buy. 
It is submitted, that this motion should have pre-
vailed because, as is hereinbefore stated, said Sati-
nov was not willing to purchase said property unless 
it carried with it riparian rights, and these \Vere not 
included ,vithiu the boundary of land described in 
said contract. 
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Ground of appeal number twenty-three is based 

upon the Court's refusal to permit witness Satinov 
to answer the following question on cross~examina~ 
f "0 101:, n ~hat bank was the certificate of deposit 1 '' 
It 1s subrmtted that the defendant had a rio·ht to 
examine said Satinov, who was the prospectiv~ pur-
chaser up?n his ability to purchase the property. 
The question referred to was propounded for the 
purpose of determining the ability of Satinov to per-
form the agreem_ent completely, and it is urged tlrnt 
the C_ourt erred 111 not permitting the ansvver to the 
quest.ion. 

V. 

THE COUR ,T ERRED TN GRANTING PLAIN-
~l1IFF'S MOTION FOR TI-IE DIRECTION OF A 
VERDICT. . 

The reason advanced for this direction was that 
~here was no testimony in tho case that raised an 
issue of fact on any material issue. 

It i~ ur~·od that there was one very jmportant arn1 
material 1ssuo of fact, and that was the question 
~hether defe~1dant, Crumhio, was justified in refns-
~ng_ to deal with and make sale to Satinov. Plaintiff 
1ns1sted at the trial that defendant's refusal was 
based upon a capricious motive. In fact thev intro-
duced _testimony which was to the eff~ct t0llat he, 
Orumbie, wo~1l~ not se!l the property because he 
was of the ?p1n1011 that if he held it another year ho 
would get six hun~red thousand dollars for it. (State 
of Case, page 41, hne 33.) They further endeavorec1 
to bear out this contentjon, and introduced in evi-
dence a. letter, which dofendaut Crnmbie v,·rote t 1 . .ff y ' J 0 
P mnti , oul]g, under <lute of ] 1ohnrnry nineteenth 

. . ' 
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nineteen hundred and twenty-six ) mid ·which ,vns 
marked Exhibit P2. (State of Case, page 27, li11c 
10.) In ,·iew of the fact that the printing of this ex-
hibit has been inadvertently omitted from the Stntr 
of tho Case, it is copied in full, as f ollm-.;;s: 

'' Philadelphia, Penna., Fel:·ruary 19th , 1926. 
JVI r. J-Ia rry R.. Y oun,a·, 

No. 54 S. South Carolina AYenno, 
Atlantic City, New J erso~r. 

Dear J\1r. Young:-
In view of the sale of tho Ludy property, n t: 

the Corner of Pacific and Arkansas Avenues, l 
regret having given you that letter, and will he 
very much pl eased if when the 16th of J\[arch 
arrives there has been no further action taken. 
Tho next price ·will l:'.J ~600,000, $150,000 cash. 

Sincerely,'' . 

TJ1e Court's attention is called to the fact that 
Young at no time testifi ed that Crnmbie had refused 
to deal with him because of the vievvs expressed jn 
tho letter above. On the contrary, Young and Cnnn-
hie had discussed the prospective sale of said prop-
erty to Tomlinson and D 'Agostino a bout three weeks 
after said letter was written. It was I{atzen and 
Satinov, who, in their testimony, injected the story 
that Crum.hie wanted to hold the property . for a 
greater price. 

Witness, Louis Satinov, testified to the effect that 
Crum.hie refused to sell, saying that he wanted to 
hold the property for about a year, at least, and get 
a hundred thousand dollars more. ( State of Case, 
page 49, line 25.) 

The defendant, Crum.hie, denied that he hctd re-
fused to sell the property because he thought it was 
worth more money. ( State of Case, page 78, lines 8 
to 10, inclusive.) He further testified tlrnt he c1jcl 
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not refuse to sell the property because of the fad 
that the Ludy property had been sold for a :fio'lno 
tha! he mentioned in his letter, Exhibit P2, ana.'"' ex-
plained that he was speaking to l\!fr. Young in that 
letter of the fac_t that he :vas getting a cheap prop-
erty, ai~d that_ his, Crum.bie 's property was cheap iu 
companso~1 with tho Ludy propei :ty. ( State of Case, 
page 77, line 35, to page 78, line 7, inclusive.) A s 
has been hereinbefore pointed out Crumbie further 
testified that he i·efused to make s~le to ,Satinov bo-
c:1u~e his agent, Young, had had no part in the nego-
tiations therefor; he did not know either I(atzen or 
Satinov;he reserved the righttodea1 with or throuo ·h 
Young personally; he had a deal then pendi~g 
through Young which was still open; he did not want 
to be a party to putting anything over on Young; 
~nd ~hat Young had no right to delegate the author-
ity given to him. 

All ?f this testimony submitted by both parties to 
the_ su~t, therefore, raised a very important and n1a-
tenal issue of fact. Assuming, for the sake of thi

8 
argument only, that Young would be entitled to 1·e-
cover commissions for production of Satinov as pur-
~haser Ly I{atzen, then if it had been submitted to th e 
Jury, and the jury had determined that Crumbie had 
refused to. sell because he thought he could get a 
great~r ~nee _at a later time, the jury would have 
been Justified 111 returning its verdict in favor of the 
pl:1intiff. If, on the other hand, the jury had dcter-
mmed that Crumbie haLl not refused for that rea:,011 
but that he had been honest in his refusal to deal ex-
cept with 01·. through Young, and that Young had 
1)een responsible for putting him in that frame of 
m.ind, then the jury would have been justified in re-
turning its verdict in favor of the defendant. 
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VI. 
The fifth and sixth grounds of appeal arc sufficient 

to warrant a reversal in this case, because they a re 
based upon the refusal of the Court to permit the 
witness, Young, to answer certain questions put to 
him on cross -examination, which, if answered, would 
tend to support defendant's contention that Young 
had presented to Crumbie a prospective arrange-
ment which was open at the time of the I(atzen and 
Satinov interview, and that he, Young, had, the_re-
fore, put defendant, Crumbie, in a frame of mS1n? 
·which prompted hjm to refuse to make s_ale to a~i-
nov. Tho questions referred to and ,Yhich th e wit-
ness was not permitted to answer, are found on page 
36 of the State of the Case, at lines 9 to 34, respec-
tively. . 

It was also error for the Court to refuse to permit 
the answers to these questions, for the reason that 
they may have elicited answers wh~ch would h~ve 
contradicted the plaintiff's contention that defen-
dant wa s not in good faith when ~1e refused to make 
the sale to Satinov, and all of this was, therefore, 
harmful error. 

VIL 
IT WAS ER.HOR FOR TI-IE OOl RT TO RF,-

FUSE TO GRA T DEFENDANT'S :MOTTON 
FOR 1\. DIRECTION OF A VERDICT. 

The reasons advanced on this motion were as fol-
lows : 

1. Becan 8e plaintiff, I-Tarry H. Young, had not 
proven thnt he had procluced a pur?haser, !eady, 
<1,ble and ·willino· to buy the property 111 question on 
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~he t~rms of the contract, that had been introduced 
111 evidence. 

2. Because plainiiff, Young had no authoritv to 
delegate hi s contract of agenc~ to another. 

3. That the contract in question was made for tho 
!1encfit- of on~ prospective purchaser only, and that 
it could not 1111ue to the benefit of any other. (Seo 
Stat_e of Case, page 92, lin e 32, to page 93, line 8, jn-
clus1ve.) 
. Al~ of ~hese points have been previously argued 
111 tlus hnef, and it will serve no better purpose to 
repeat them here. It is no less insistently urged, 
howeYer, ihat to hav e refused the motion on these 
grounds was error. 

The Court disposed of both plaintiff's and defen-
d an~ 's motions for direction by r efusing def end ant's 
motion and granting plaintiff's motion, as ·will ap-
pear by reference to State of Case, page 93, lin e 10) 
and the Court gave as hi s reasons for so doing the 
following: 

. 1. Because there ·was no controverted fact tlrn i 
went to the meri ts of the controversy. 

2. Because there "~as nothing in the contract that 
designated ~Ir. Fox or any other individual ns the 
person ·who could purchase the property but on the 

Y . ' ' contrary, oung had. a rig-ht to procure any pur-
chaser who would satisfy the conditions thereof. 

~1. Beca1rne }'.\Ir. Young- hacl a right under the cou-
irad io present a pnreh aser procured from ihu 
efforts of his office; that is, throu gh the efforts of his 
partner. 
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4. Because :Yir. Satinov was presented as the pros-
pective purchaser within the period limited by tho 
authorization to sell, and ho, 11r. Satinov, was a1,1e, 
ready and willing to purchase. 

5. Because th e refusal of defendant, Crumbie, to 
convey the property to Satinov ,vas an arbitrary 
act on his part ancl for that reason the plaintiff's 
right to commissions could not be defeated. 

All of these reasons advanced by the Court have 
been sufficiently answered heretofore in this brief, 
and it should not be necessary even to again insist 
that the conclusions upon which the Court granted 
plaintiff's motion were not justified, either in fact 
or in law. 

It is, therefore, respectfully and earnest ly sub-
mitted, that for the reasons stated herein, the judg-
ment of the Supreme Court reversing the judgment 
of the trial Court should not be disturbed. 

LOUIS A. REPETTO, 
Attorney- for Def end ant-Respondent. 

vVILLIA~I ELMER BRU\¥N, JR., 
Of Counsel. 




