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SUMMONS. 

Jew Jtr!lttJ Jupreutt «ourt. 
H unsoN CouNTY. 

The State ' of New Jersey to Benjamin Grun-
stein: 

You are summoned to answer the 
annexed complaint of CLAR.K H. 
NICHOLS, as Administrator a.d 
proseq11end11m of the goods, chat-

10 

tels, etc., of CATHERINE N ICHOLs, 
Deceased, in an action at law in 2 o 
the New Jersey Su .prea:r,e Court ; 
AND TAKE NoTICE, that unless 
you file your answer to said 
complaint with the Clerk : of the · 
New Jersey Supreme Court, at 
TTenton, within TwENTY1 DAYS 
after service 

upon you , of this ,vrit, and the a.nnexed com-
plaint, plaintiff may proceed in the suit and 3 o 
judgment may b~e entere ·d .against you. 

··-- WITNESS, WILLIAM S. GuMMERE, Esq.,, 
Chief Justice of the S11preme Court, at Trenton, 

this 91th day of March, 1927. 

\VILLIAM GEORGE, 
Attorney. 

EDWARD ,J·. KEL ,LEHER, I 

Clerk. : 
... 



ACTION AT LAW .-00 ,MPLAINT . 

H Do Co T ... 'I. 

1 0 ( 1
L .. \TII H. J._ r roL ~ , \_ lmi11i 'tr· tor ad pr -

20 

30 

4-0 

q11 ncl11m of h 1 er o 1 ,, he tt }i~', ·t 1 • <>f 
C .. \Tl ERI ... h T I O ' , cl ( '( 1 

I lain tiff, 

V. 

BE ... J \.MI... Gu T 

D f ndant. 

Ti1 abov 11am l 1)1( i11tiff, 1· ' i li11°· i11 ,J r-
s y Cit), Ol1llt r f I{ llcl '011 and ~t tc of J.. ( vY 

J l' r, a T : 

1. That h i , tl1 A lmi11i ·trator \_ l Pr -
eq11 11dum of Cath rin J.. i hol , d .a d, hav-

i110-b e11 appoint d a u h b.,,,. th St1rro 0 ·at of 
th Cot1nty of Hnd 011 n tl1 7tl1 <la r of ~I ar 11, 
1927. 

2. Tl1at 011 or abo11t F bruar 9th, 1927, d -
f endant ,va tl1 o,vn r of a certai11 motor -r11 k 
,,hich h , th aid defe11dant, b3 hi agent or 
. erva11t, op rated i11 a 11orth rl.,r dir ctio11 n a 
certain publi tr et or high ,Tay· i11 th Cit of 
J er Cit r, Co1111t of H11d on a11d Stat of 
New J r r, 1110\Vll a Jcr T Ave1111 ' at or 
near the inter ectio11 of Second Str et. 



Action at Law.-Coniplaint. 

3. That at the tiir,e and place aforesaid, tht~ 
plaintiff's intestate was lawfully upon the cross- · 
walk of said J er ey A venue, proceeding in a 
we terly directio11, and at which time a11d plac:e 
said plaintiff's i11testate acted in a careful, 
rea 011able a11d prudent ma11ner, wit11 regard · r 10 
to her af ety. 

4. At said time a11d place the said def end-
ant, by hi agent or servant, operated iiis said 
naotor tr11ck: in a reck:less, careless and negli-
g·e11t manner, as a resuJt of vvhich the said de-
fendant's motor truck : ,vas caused to be driven 
into and agai11 t the said i11testate, causing her : 
to be thrown violently to the ground, wheref or 
and by reason of whicl1, the said intestate afore- 2 0 
said su tained i11j11ries from which she died. 

5. The negligence of the def e11da11t, his agent 
or servant, co11sisted in this: 

Failure to 11se rea 011able care by the de-
f cndant, his agent or serva11t, in the following 
partic11lar : 

(a) To keep a lookout for persons in the 
vicinity of the said automobile. 0 

(b) To control the motion thereof so as to 
avoid trik:ing per ons in the vicinity thereof. 

( c) To give warni11g of the approach thereof. 

(d) To p,ropel same at a rate of speed safe 
tO' persons in the vicinity thereof. 

( e) To equip same with proper lights, ap-
pliance and brak:es, as required by the statute 
in s1u.ch case ir1ade and provided. 4 0 
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Action at Lau'.-Cotnplaint. 

6. Plai11tiff' i11te tate 1 ft ·h r t1r ivi11g }1 r 
father, th aid Clarl-- H. Ni hol ; her m ther, 
Agne Nichol , and Veronica and Agn i-
ehol , her i ter , a11d Howard Ni hol , l r 
broth r, all of wl1om hav u tai11 d dama 0 • 

throt1gh the neglig· nt ca11 i110· of th death f 
the said plaintiff' i11t tat a afor aid. 

7. That this action i brot1ght , itl1i1 t\Y 11t -
four cale11dar mo11th of the date of tl1 d ath 
of Plainiff 's inte tate. 

Plaintiff dema .nd a dama 0 ·e th 
$25,000.00. 

llill of 

WILLIA {~l\ GEORGE, 
Attorn y for Plai1 tiff. 
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ACTION AT 1L.AW.-ANSW .ER. 

NEW JERSEY SUPREME COURT, 

H unsoN CouNTY. 

CLAnir H. NICHOLS as Administrator ad pro-
sequendunJ of the goods, chattels, etc. of 
CATHERINE N 1c1-ror.s, dece3;sed, 

Plaintiff, 

vs. 

BE..._ JAMIN GnuNSTEIN, 
Defendant. 

10 

Defe11da11t, answering the complai11t, says 2 0 
that :-

1. He has no l{11owledg·e or information suf-
ficient to form a brelief as to paragraph 1. 

2. He denies paragraphs 2, 3, 4, a11d 5 and 
all subdivisions thereto, and 6. 

• 3. He admits paragraph 7. 

FIRST SEPARATE DEFENSE. 

Defendant alleges that the plaintiff's intes-
tate ~ras guilty of contrib ·l1tory negligence in 
that she did ru11 across said street at a point or 
place wl1ere there was no regular cro ·ss-walk, 
without iu,si11g due care a11d caution, a11d that 
she did not properly observe said highway or 
automobiles then and there lawfully upon said 

30 

40 
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Action at Lau'.-R [Jly. 

hia-hway and did att mpt to r aid treet 
without looki11g to the 1 ft or ri 0 ·ht, a11d , ithol1t 
u ina- d11e car a i r ql1ired and did k~I o,v-
ing'l plac lier elf i11 a po ~itio11 of da11ger ar d 
theref o-r plai11tiff ca1111ot r cover. 

Dated: 

ALEXAKDER ~I. i1Ia ~LEOD, 
At torn y for Defendant. 

1Iarch 25th, 1927. 

ACTION AT LAW.- .REPLY . 

NEW JERSEY SUPRE11E CO"CR'l1 

' 

CLARI( H. ~ICHOL a Admini trator ad pro-
seque11dum of the g·ood , chatt 1 , etc. of 
CAT 'HERI E NICHOL , dee a d, 

Plaintiff, 
v. 

BENJAMI GRu TEIN, 

Defendant. 

Plaintiff, replying to Defendant's answer, 
says: 

1. He denies each and every allegation c.on-
tained in the First Separate Defense set forth 
in said .answer. 

WILLIAM GEORGE, 
Attorney for Plaintiff. 
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TESTIMONY. 

HUDSON COUNTY, SUP!R .EME COURT. 

CLARK H. NICHOLS as Administrator ad pro-
sequenduw, of the goods, chattels, etc. of 
CATHERINE N rcHoLs, deceased, 

• 

BEFORE: 

Plaintiff, 

vs. 

BEN JAMI GRUNSTEIN' 
Defendant. 

Ho . ],RANK L. CLEARY) J. 
and a Jury. 

Jersey City, N. J. 
11arch 19, 1928. 

. . . 

Appearances: 
WILLIAM GEORGE, Esq., for the Plaintiff. 

ALEX. McLEOD) Esq., for the Defendant. 

10 

20 

biy FRA K J. HIGGINS) Esq. 3 o 

A J 'u1ry was duly e·mpanelled; being found 
satisfactory, they were sworn. 

Counsel opened to the Jury. 

Mr. George: For the sal{e of expediency I 
would ask : whether ownership by the defend-
ant of the truck: in question is adn1itted. 

40 
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Ivlr . Agn i ichol ·- For Plaintiff-Dire t. 

~Ir. Hi 0 ·o·i11 : v\ admit that. 
~Ir. G org· : Altl10110'h it vYa d nied in the 

a11:,,,. r, I ,, ,.a11t to h 'l1re. 
,1lr. Hi 0 ·gi11 : - O,v11 r hip i admittJd. 

I\IRS. AGX ·E ,S :NICHOLS \Yor11 for tl1e pl'1in-
tiff . • 

Direct Exarnination by Jlr. G org :;: 

Q. Mr . Nichol , vYh re do you liv ,? .._~.. :253 
Newark: A 1 e11ue, Jer e) Cit) r. 

Q. How long haY·e you lived i11 J er . .. Cit),. ;? 
A. Forty year . 

Q. Are you tl1e n1other of the late Ca.thc~i·i11 
Nichols J? A. Ye , ir. 

Q. Hovv1 old ,va he at tl1 time of 11 r d )ath :i? 

A. S ve11 )T·ear old. 
Q. Did she live ,vith you frorn thJ tirn )f lier 

birth until her dea tl1 ? 1\. Y c , ir. 
Q. Did h , go to chool J? \k. Y J , ir. 
Q. What chool 1 A. St. ~Iar., ' --. 
Q. v\ here i ' that? A. 011 Tl1ird, betw · Cll TDrie 

and Grove. 
Q. Did she atte11d chool all day or part ti111e? 

A. All day. 
Q. Wl1at time did 11) go in the morni.1 tr? A. 

Half past eight. 
Q. And retur •n•ed to lunch when J? A . .._A._bout a 

quarter to twe ,lve. 
Q. And on the 9th of F b•ruary of la~t year 

did she return for lunch? IA. N'o, ir. 
Q. Did you learn why~ A. Ye , her broth r 

came home and told me he ,va hit by a t1 uck:. 
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Mrs. Agnes Nichols - For Plaintiff-Direct. 

Q. How old was the brotl1er at the tirr1e? ~1. 
Nine,. 

Q1• Have you a11y otl1er children 1 A. Yes, 
three others. 

Q. You ha 1d five children at the time 1 1\_. ~ -o, 
four a,t the time. 

Q. Fo11r altogether, inclu 1di11g Catheri11e ! i.\. 
Yes, four counting · Cathe ·rine. 

Q. Hovv ma11y have you 11ow1 A. Three. 
(~. How old ,verc tl1e other two 1 A. O.ne is 

thirtee•n and one is nine and the othe r is three. 
Q. \Vl1at is tl1e 11amE1 of tl1e ni11e year old boy f 

A. H .o'V\~1ard. 
Q. It wa.s he who came home and told )rou that 

Catheri11e ,va.s struck by a truck J? A. Yes, sir. 
Q. I1r1mediately after she ~Tas str11ck, do ~you 

know1 lA1. Yes, sir. 
Q. About the usual time that they · both came 

home for ltn1ch J? A. Yes, sir. 
Q. r~r-hc,11 vYhat did you do J? A. I ~tartecl to 

get ready to go to the hospital and the driver 
and the officer came i11. 

Q. The drive r of vvhat? A. Of the car 1hat 
hit her; a11d the officer came in. 

Q. And vvhat happened J? A. Well, th.ey· tol<l 
me that she vYas strucl~ with a car. 

Q. And that the child vYent to the l1ospital f 
A. Yes, sir. 

Q. You the11 went to tl1e hospital 1 .A. Yes, 
sir, I we11 t. 

Q. Did you see Catherine f ·A·.. She \Yas as-
leep. 

Q. Was any bandage on her a11ywhere )? -~-

No. 
Q .. Were you with her any time before she 

1 0 

20 

30 

died 1 1-\. Ye-s, tl1e day before she died. 4 O 
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Howard Nichol ·-For Plaintiff - !Jire ·t. 

Q. \\Ta 
A . .No. 

Q,. \\r a 
. 

S11' 

Q. A Hcaltl1y child J? A. Y 
Q. A11d ,vliat ffl'ade ,Ya , 

Y , ir. 

. 
' 11'. 

he i11 

Q. \,-a lie a. brig·ht el1i] l J? 1-. Y 1-', ·ir. 

\. 

Q. v\inat 110 "pit ·1l did ,11 o·o to. ~.\. J 
City·. 

Q. ,\rh 11 (lid '}le cliP? A. "\\T 11, tli offi r 
ca1ne a11d told me at ve11 o clocl ... 

Q. K , er min •d ,vl1at tl1 o'ffi •,c,r aid; do yon 
know 1 hen lie di cl f' A. '0nl v l1t1 cam at v ) n. 
o'clock : and told 111e. 

Q. A11d y·ou ,yent to th 110 pital'? A. Xo. 
Q. Did )'"OU bury our child 1? A. Y ·, '1 r. 
Q. rr he11 you do k~no\Y that tli ) cl1ild di )d J? A. 

Yes, ir. 
Q. Whe ,n did you la~t e th child aliv ? A. 

Right after noo1i; abol1t thre) o 'clocl'". 
Q. \Vhen did ·you next e tlie hild after that f 

A. Not u11til Satur ,day aft rno 11. 
Q. N•ext day~ A. Y , · ir. 
Q. Dead or alive? A. D ad. 
Q. You buried the child J? A. Ye , ir. 

11r. George: Cro -e . .:-·amin . 
11r. Higgi11 : o qu tion . 

HOW ARD :~ICHO 'L 1S \Yorn for the Plaintiff: 

Direct Examination by Mr. George: 

Q1
• H .ow old are .yo_u 1 A. re 1n. 

Q. When ·vviere you ten? A. December. 
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Howard Nichols-For Plaintiff-Direct. 

Q. You realize what you just did when you 
put yol1r hand on the Bibl ,e,~ A. Yes, sir. 

Q. What? A. S,vore · that I will tell the truth. 
Q. I can't hear you~ A. That I " rould not tell 

no lie . 
Q. Do you l(now \Yhat that book: is~ A. The 

Bible. 
Q. Do you lrnow what happens to bo~ys or 

girls who tell lies after they s,vear on the Bible 
to tell th '"' truth J? A. y ·es, sir. 

Q. What happe11s to them; do you 1{110":r; 
where do bo-y1s and girls go '\Yho tell lies? A. To 
hell, 

lvlr. George: Is the1:e any do1t-ht in ~Ir. 
Higgins' mind as to the bindi11g· effect or 
the oath in this case. 

l\ir. Higgins: Proceed in thc.i,,· regular 
course. . " ., 

11_r .. •.George: I thought you .raised s~m(~ 
question. 

The iC'ourt : Do. you want . to exami11e 
him1 

• • I •• 

Exarnined by JJ!I.r. fliggins: 

Q. Do you go to Sunday school 1 11-. No. 
Q. Did you ever go~, A. No. 
Q. You understa11d what an oath is; yo11 muEt 

tell the truth ., the whole trrrnth, and did I under--
stand you .t~ say if you did n,ot tell the trl1th . 
under oath you are ·going to hell; is tl1at rigl1t .1 
A. Yes, sir. 

l\lr. Higgins: Satisfactory. 

20 

80 
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H ou·n rd Nich al - For PlaiJZtiff- IJire t. 

Direct Exi1ninatio n by ~1 r. G 'Jo r,r;e : ( J-le.·-nnll ed) 

Q. Wh re do )TOll liv ? A. :2; ;3 .A. T \,,·ark 
Av 11ue. 

Q. Ho\Y old did ·you a you ypre? .r\. 1, n. 
Q. \\rl1at 'Cl1ool do }TOll o·o to )! .i.\.. ~t. ~lar .. ~' . 
ci. Do you re1nemb 1 r la · L y ar g·oing tu ~i1<1ol 

vvitl1 yot1r ~i t e1 l 1all1cri11 )! A. Y( 1
.' ·ir. 

(~. Do ... ot1 re111em·b('.r in th 111011t l 1 oi'} ·hrua · 
r of la ·t year comin°· l1om froL1 ~chool "'\\Thr11 _, b 

s0111etl1ing l1a IJpe11e l ? A. Y P ·, ·ir. 
Q. Wl1ich ,vay ,Y r 3.,.ol1 comi11g h1)111E~? \. 

Throu 0 ·h ~1eco11d Street. 
Q. Tl1rot10111 8eco11cl 8tre ,t a11d ,Yb:rc ~:treet ? 
Q. "\\' ere you croi,11 ()' ,, ... e t; -rou don't l""llO\Y Ci.Lt 

or we ·t, do you J? You Vr" )re 011 ) '"0U r "\\ ... a3· l1on1r 't 
A. Ye , ir. 

Q. Toward J er ·ey A venu ? 
A v,bnue a11d 211d Str et. 

Q. You a11d Catl1eri11e \V )r) ,\rt111~Jng on the 
side\\ .,,all(, ,ver ) ) TOu J? A. Yes, ir. 

Q. Tl1e11 ,vl1e11 you cam i.n Jet\ e 7 A , ... e1111<\ 
vvhat l1appe11e1d J? A. v'l e \Ya ' ta11di11g th r 1

--

Q. I ca11 't l1ear J? A. \\ -.-e \Ya· goi11 <r aero ~::. 
Q. Talk : rigl1t o,ut. ,\ Te \Ya aoing to 0 ·o ac i_o 

the street "\\The11 a hor e and \Yt _<)"011 caine and 
went 011 pa ' t 111e; we \\'"a: gotng aero ~·~ the 
street, "hen th e· auto ,va ab<n1t I1"ir~t StrePt, ,ve 
vvent to go aero s and 111y "'ter ra11 ah ad of 
me, went to go, and the car wa · coming fa ·t; it 
ciid not blo,-v it · l1or11 a11~1 I j n111r)etl l1ack. 1 
,vent to grab her a11d I di{l11 't have a cl1a11co. 

Q. vVhat happe11ed to Catllf .'l'ilie 1 .i.\ . . l\11d the 
ear bumped i11to he r . 

Q. -what part of her was hit, do you know2 
A .. No, sir. 
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H oucard Nichols-For Plai11tiff-Cross. 

Q. Did you see her knocked down~ A. Yes, 
sir. 

Q1
• How far did tl1e tr11el~ go after hitting ]1e~--. 

About how far1 Ca11 }Ton tt·ll b-, an) : object in 
this room 0

?· A. About the end or the desl{ tl1er(~. 
Q. The e11d of the desk: over there 1 A. Yes, . sir. 
Q. vVhich desk : do you mean; whe 1 e 1Ir. Craig 

is sitting, that man over by the wall f A. Yes, 
. sir. 

Q. F ·rom wl12,re you are to the wall? A. Yes, . sir. 
Q. He had gone tl1at far before stopping? A. 

Yes, sir. 
Q. Did -you hear any horn blown 1 A. X o, sir. 

10 

Q. v\Tho pick:ed Catherine llp A. The driver. 2 0 
Q. Do you see l1im in , Corurt he re~ A. Y,e•s, sir. 
Q. Where is he~ A. There. (Indicating). 

11r. Higgins: Stand up. 

Q. Is that tl1e man ,vho was driving )? ~A.. Yes, 
. sir. 
Q. A11d he took Catherine to the h·ospital 1 _.i._i\.. 

Yes, sir. 
Q. In v\That, in the truck : J?' A. In the truck. 
Q. vVas he g·oing fast or slow before 1:l1e ac-

cident~ A. Fast. 

()ross Exa,ninatio1i by Mr. IIiggin.,8: 

Q. Howard, hovY' far ,vere yo11 f rorr1 sc1100] 
when you got to Je 1 s' y _.i._L\_ -ve11ue and_ Seco11d 
Street 0? A. A 1block and a half. 

Q. Were yo11 g·oing· along· tog1t·ll1t~r -? A. Yes, . s1r. 

30 

40 
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II oirard lvT ich ol ·- Far Plaint ifj' - (} ro,,. ·. 

Q. Hand i11 l1a11d J! A. I , 'ir. 
Q. Wl1en 3Tou 0 ·ot to S co11u 

y1ou a\\ a ltor ) ancl \va 0 ·on f 
tr ·cL ) "OU 

\. 11 < r . ( \ 
\vago11. 

Q. vv lier \"ere :vou ,vl1 11 you 'a\Y hPn1 t A . 
Tl :H>y pa ' ed Jer ·e T A, r nu) , 

Q. 'l he\ T T,--e1·) 0'01°11°' "'\"}1n1• \ J). \ r1 l1n,- ,:; 1 

.; ' ' \. :...1. • - \. V IJ Cl " 

J er,c T ~I\._ ve11t1 ) . 
Q. To J er ·y \. v ) 11 u e ? A. Y c -~. _ · i r. 
(~. \\ ... e : e tl1ci ab ov) or bell)\\" ::-:;c ·01Hl t1 t 

\Y}1e11 you fir.:t a\Y tl1em? 1\.. rJ:l1'lt \YU :~ th• \\Ta.: 
th,e, car ,va . goi11g. 

Q. The ,vl1at? .. A ... rl1l1e t:11tun10Lile \Ya " :,·oi11g. 

Q. Hovv fur Iron1 tl1e torn ) r \Y r ·. th ') T ,\" l1P n 
you fir 't ·a,Y tl1 )111, about h~-llf ,ra~T or a tiuart cl' 
or ,v l1a t J? 1\_. l · l n 11 't k: u u \,,,. 

Q. \Vere tl1r T \,.Cl') T tar a,yay 1'ron1 th co t ner 
\\ .. ,hen ·you toppe 1 ro~.· tlH 1n to I :~lo;! • ~\. Y c .. j 
. sir. 

Q. How 1011°· did ., T Hl ~tor) {< r tl1at hnr ·e a11d 

\Vago11 to pa J? A. Only n, f \\ co11d . 
Q. The11 did I l111d r ta11cl you to 'a T you a 

thi truck : abol1t do,v11 at Fir t ,Str) t J? A. 
A.bout at Fir t Str , t. 

Q. Do you l,..110,v ho\Y far Fir t st~ et i from 
3 o 'Second Street f A. A bloclc 

Q. Do you 1~11ow l1ovv long· a bloclz it i )! ,Tu t 
about a reO't1lar cit blocl ,.. )! A. Ye . ir. 

Q. The iz that mo ·t of thern are; I do11 't 
suppo 'e you ca11 tell rne in f e e,t )? A. Ye:', ir. 

Q·. Had it ·ro ed Fir ' t Street \Yhe,n, .,roll fir t 
saw it )? A. It ,va about at ] ir t Street. 

Q. 1,r11ere were 3rou a11d ·your thc111! 1\. 
I 'vY1as right there. holding ha11d1· ,v·th her. 

Q. I don't understa11d you. ii _. I ,vas right 
4 O hol(ling·s her hand there. 



13 

H oicard Nichols-For Plaintiff-Cross. 

Q. Where wer ,e, you with her wlie11 )7 0l1 sa,v 
the truck a block away1 A. Sta11d111g at tl1e cor .. 
r1er. 

Q. Right a,t the corne 1·~ A. Yes, sir. 
Q. Had tl1e v\'agon gone by the front of you 

then 1 A. No. ir. 
Q. A11d then , what happe11i21d; you started tn 

cross the ·street f A. Yes. sir. 
Q. Who went first 0? A. 1\fy si ·ter ran. 
Q. You a,v the truck then, didn't you? A. 

Yes. sir. 
Q. You didn't start to go over 1 A. Ko. sir. 
Q. You thought it v\'as dangerous to go over 

when this t "' ·uck: was coming? A. Yes. sir. 
Q. Did }T1ou grab yol1r ,sister 1 A. I \Y·e11t to 

grab h·e,r, a11d tl1e truck came so fast. 
Q. Did you reacl1 )Tour sister when you , we11t 

to grab , her, did you touch her at all 1 A. Yes, 
. sir. 

Q. Did you holler at he r ! A. Yes, sir. 
Q. What did -you say to her 1 A. I said, 

''Come back :''. 
Q. Sl1e did 11ot co1ne back but she w-e,nt right 

A y . on . . es, sir. 
Q. How far ·did she get acro,ss Jersey A venue 1 

A. She got around to the car tracks. 
Q. And the 1n• she was hit ~ A. Yes, sir. 
Q. This truck yo11 s a1w dow11 at First Street. 

Then, fro1r1 th e• time you we11t to holler to your 
siste r , or to grab her, it got down to S.econd 
Street, did it A. y ·es, sir. 

Q. A long ,block: before she -vvas hit. Y 011 

yot1r~elf tho11ght it ,Ya dangerot1s to cross over 
there, didn't you~ A. Yes, sir. 

(~. 1\rhat side of the street °\\"'as the truck on, 
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H oirard ichoL '- For Plaintiff - G1ro . 

011 it O\Y11 rigl1t ha11d id ; ,Ya it 11 Jar th c 1r11 
,, her it ,Ya rl11111i11g 1? A. ALol1t tl1 mi dl , 
lik:e. 

Q. ~liddl of ,Y-l1at? A. The mid 11 \ of th } 
street. 

Q. W a it on tl1e· ca"'' track : ? \.. ()11 tl1c 
track: , ~re ir. 

Q. The c ~~r track : run ri 0 11t tl1rough thL 
cent r, doe,n 't it? A. Ye , ir. 

Q. You did11 't g t l1l1rt any J? ..... .\. X o, ir. 
Q. You O'Ot off a11 l back : tl1er i Your lf J? 1.\. 

" 

Ye , ~ir. 
Q. Before -.your i t r got off f A. I t 1ied to 

grab ,by1
, i t e•I. I 0 ·ot off and tl1e11 I cam right 

back:. 
Q. How far did 3rou get off th ide,,Talk:? A. 

A littl wa3 7 
• 

Q. Whe11 you hollered to Tou·r ·i --ter to corn _l 

back:. ,vl1ere "a tbe trt1ck tl1en? 1\. S ,cond 
Street. 

Q. 1011 S e,co11d Street; ju t bef or" ,~ol1 ·tarted 
it ,va 011 Fir t Street, \Ya "11 't it? 1\. 13 nt it ,Ya .. 
coming fa t. 

Q. Wa 11 't it there jt1 t before yot1 r i1:ter 
stepped off; it ,Ya at Fir t Stre t? A. Ye~·, Sir. 

Q .. Whe11 you a"' ·you hollered to he1: it ,vas 
at S,econd Str ct1 A. Ye , ir. 

Q. vVl1er '\Y1a he then 1 A. She "\Ya.: i11 the 
111iddle of the block. 

Qr. A little lot1der. A. lie wa out i11 tl10 mid-
dle and I holler d; he wa wall.,.ing aero~--·. 

Q. You trie ·d to o·l ab h r tl1e mon1er1t ·he \YP11t 

off, didn't ·you? ' A. Ye . ir. 
Q. And he ra11 away from you, did11 't .,lie 1 

A. Ye . sir. 
Q. Was there anything in betvveen ·your I i~"ter 
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H ou;ard Nichol -For Plai1ritiff-Cross. 

and the truck : that wo11ld prevent her from see-
ing it coming f A. Sir 1 

Q. Th 1re ,vasn 't any other cars in bet ~-cc~n 
you 1 A. N.o. 

Q. Y 011 had no trouble i11 seeing ,, .. l1en y·oll 
stepped off the sidewallT, did ·you? !-.... Xo, sir .. 

Q. You are sure as to how far tJ1e tr1tch~ vvent 
after it hit your sister~ A. About to the ,vall. 

Q. Are }"':ou sure abo11t that )? A. Ye , sir. 
Qi. A polie 2n1a11 came there right after? A. 

Yes, sir. 
Q. vVere y-ou tl1ere when he came? A. Yes . . 

sir. 
Q. "\\ as the t i 11ck: still i11 tl1e same place ,vhere 

it stopped ,vhen tl1e polic ema11 came? A. Yes . . 
sir. 

Q. That ,Yas rig'l1t i11 the center of the road 
.,. 't . t 11 A Y . ,~ as n 1 . e , s 1 r. 

Q. Did you talk : to anybody about ,vha.t you 
\Vere goi11g to say thi~ rnorni11g1 A. No. 

Q. S.ure you didn't~ A. No. 
Q. Did11 't ·yo11 tell 3-rour la"\\"'yer ,vhat you vYPre 

going to sayJ A. I told tl1e lav{yer befor e•. l 
told the la,\ ~yer v{hen I ·,y 1a:·. comi11g 11p. 

Q1
• Did ~you tally to a Jybod3 r else at home be-

fore f A. o, sir. 
Q. Who vv ... as the fir t pe ~ son that ever spoke 

anythino· a bo11t a hor11 being· blow11; ,vho asked 
you that first? A. 1Iyi fath 1er. 

Q1• "\\ ... l1a t time did you leave school f A .. 1Ialf 
past eleve11. 

Q. What street did you go ,by first 1 A. Seconcl 
Street. 

Q. Will you tell us again vvhen you got to Sc~-
ond Street, . what happened wh 1e11 you reac11ed 
Jersey Avenue1 A. The horse and ,vagon had 
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Hou ·ard Ni clzol ·- For Plaintiff - Cro · . 

pa ed riO'ht tl1 r(\ a11d ,v "T )r o-oi110' to tart 
to go aero . 'll1e ar ,va at Fi 1 t Str · ,\ ~}1e11 
110 got i11 the 111iddle of tl1 block. Thon I holl-

ered to h r. 
Q. v\ hat i " tl1 la t -you aY? A. 1\ l1cin sh\ .. ., 

got to tl1e 111icldl ) of tl1) blo ,Jy I holler d to lt ,r 
to come back :. 

Q. You ,Ye1e ,Yalkin(Y and you O'Ot to th n1id-
(lle of the blo k: J? A. Y , ir. 

Q. v\Tl1er \Ya ·your 'i ,t l' tl1 111? A. 1 h \ ran 
to tl1e middl e• o l' th) block. 

Q. She ,va in tl1e middl of the bloclz )! \__ 

Sl1e ran Ol1t tl1er . 
Q. You ju ·t told u it ,Ya at t}1at tin1 tl1e 

truck wa in th middle of th block; ,vh r \Ya 

2 0 )Tour "i te - the11 J? A. S11 ra11 out to th e 1r1iddl 
of the blo k. 

Q. \\ Ta h i11 tl1e middle of J r y A , ·e11l1e 
when tl1e truck came dovv11 in th , 111itldl bl:t\Y(• 111 
]-,ir t and Se con (_l Street , ? A. Ye , ir. 

Q. That i "\\'"here it ;va , in the middl of tho 
tree t, i 111 't it J? A. Y· • " i r. 

Q. Ho,v did thi l1appen tl1 n if he ;va tl1 T(~ 

and the truclz 1,Ya i11 the 111iddle of th bloclT J? .1\. 
Th e truck : co111ing i11 th middle and 11 ran 

3 o all the ways ouit and the trl1ck l1it her. 
Q. I th 1 -re two car t i ack: ther J? A. One 

track, ju t 011e track :. 
Q. A11d that i i11 the middle of th treet )? A. 

Ye, ir. 
Q. And the truel{ wa i11 the middle of thr-

street and sl1e wa in the 1niddle wh n you holl-
1e-red 1 A. Ye , ir. 

Q. And that i °"\\7 her he vva hit f A. Ye~~, 
. sir. 

4 O Q. Wouldn't she have been able to co111e bael~ 
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Chris Smith-For Plaintiff-Direct. 

if the truck wa,s half a blocl{ away~ A. It was 
coming so fast, I wa . scared. 

Q. Did your sister l{eep on walking 1 A. .N·o, 
she stopped; sh1e, ·"~1anted to turn back a.gain when 
I told her. 

Q. Did he run b,ack? A. She didn't have no 
cha11ce to ru11 back. 

Q. The11 she didn't run backwards at all? 
She kept on run11ing over~ A. Yes, sir. 

Q. Did you see the truck : tur ,n• eith -e-r side of 
3Tour sister 1 A. No, sir. 

Q. Did the t1 uck keep on going J? A. Straight 
ahead. · 

Q. Didn't the truck swing away, trying not to 
run into yo11r sister 1 A. No, sir. 

Q. It didn't slow up ~? A. It might have. 
Q. Did it lovv up a littl e, bit before it hit. your 

sister1 A. It slowed up a little :bit before it hit 
my si .ter. 

Q. And it was going very f a!st before. Of 
cour e you don't know how fast, do you 1 A. Ko, . sir. 

Re-direct Examination by Mr. George: 

Q. There is only one car track : in th 1e· street, 
isn't there, Howard? A. ·Only one car track, yes 

. sir. 

CHRIS S~IITH, swor11 for the Plaintiff: 

Direct Exa1nination by Mr. Geo1·ge: 

Q. Where do you live? A. I live on Henry 
Street, Jersey Cit3r no,v. 
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Chri Sniith - For Plaintiff - Dire ·t. 

Cl. Did ... 0ll li\" there in :B--,ebrl1ar) ... of la .,t 
..... ear J? A. I li v d o 11 r1 r c 11 ton St r c) t, J 
Ci tv-. ., 

Q. Y 0ll li, .. ed th r at tl1 tim thi li ttl ) girl 
Catl1eri11e ,Ya .. kill <l f A. Ye ~', ,vl1at tl1 }" ~all 

1 o the 'l 'la11d', 11ear ( 1he ,tnut Av 1111 . 

Q. ~Ir. 8mith, ,ver ),,0l1 un ,J er ~'C)"'" AY 111 1 

011 tl1e 9111 of ~1 brl1arY la "t 'hortl .,, bef 01·e 110011? 
V t, 

A. Y ~, ir. 
Q. Did ·yol1 ·ee t11i~ ac id 11t .j.f\... Ye , 'ir. 
Q. Pl a "8 ae~cribe to th ) (iOlll't and J lll'., 

,-vhat }"'"0ll a,, ,, J! A. I ,,,,a ., cuming· alo11g' J r .. .,, 
Ave11l1e an<l g,ot bct,ve: n NPcond a11c_l Third 
Street 011 the Cole ., Str t idc\ that i th side 
11eare t Cole Street a11d I ,,Ta-. talki11g· to a11-

2 O •Other fellovY there. I jl1 "t l1app ned to tl1rn 
\\Tl1e11 I ee11 tl1e girl kn or keel n<>,Yll. I did11 't 
·ee lier leave the i<lc,valk. She ,va .. Ol1t that 

,va}T ( i11dicating) bet-\,,, 11 tl1e cl1rq1 and tl1e car 
tracl{ ,vhen ,'he ,,Ta~· truch :. 

Q. "\Vas tl1e tr11 k goi110· fa ·t or lo,v at the 
time ~"'"0ll :fir t a ,v it J! .Lt\._. It ,, ... a g·oi11g· aro u,11d 
20 or 25 mil . a11 hour. 

Q. Ho,v far did it g'o after it trl1c1.,. the 
child~ A. I imag·i11e abol1t 23 f et. 

,3 ,0 Q. Did }Tou hear an}" horn blo,, .,,11 of a11y 
kind~ A. Not from vYhere I ,Ya . 

, Q1
• "\Vas he going straigl1t or did 11 pull 

to the rig·ht or left after he the child J? 

A. "\Vh)t, 'he might have pl1lled to the left, but 
he did11 't go crr.ore tha11 a foot to the side. 

Q. · On the left ide J? A. 011 the left ide. 
Q. Going .over to,vard rr hird Street, \\ra it 

on the left side or the right ide 1 A. He 
tur11ed a little left becall e . after he l1it the 

4 0 girl, I vve11t o,rer to the driver \\~he11 he topped. 
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Chris Smithr-For Plaintiff - Cross. 

Cross Exami ,natio11. by ll!lr. Higgin.s: 

Q. Where do you live~ A. Henry Street. 
Q. What number? A. 23. 
Q. W 1h,at is your buisiness 1 A. Plumber. 
Q. Who are you employed by1 A. By R. P. 

Gilligan. 
Q. ·Robert Gillig ian? A. Yes, sir. 
Q. Were you work :ing in February of last 

year? A. Yes, sir. 
Q. Did you see a policeman there at all 1 A. 

I didn't see no policema .n until after five min-
utes after the accident. Then a. policeman came 
and took the girl a11d the d~river over to the 
hospital. 

Q. Did you have any talk : with this police-
man~ A. ~o. 

Q. Y 011 did11 't give the policeman your na:rr,e? 
A. No. 

Q. You didn't go up to the police station? 
A. No. 

Q. Where 
the tr11ck:? 
ing to this 
truck. 

were you, walking when you saw 
A. I was just walk:ing a11d talk-
£ riend of mine ,Yhe11 I saw the 

Q. How n1:any feet from Second Street ,vere 
you from where the accident took place? A. 
Third I was. 

Q. Which way were you walking? A. Toward 
Newark Avenue. 

Q. You were north of the truck coming tu-
wards you when it ,vas coming towards you 1 
A. Yes, sir. 

Q. You •don't mea11 to say that you ,vere i11 

that position and yo11 could tPll ho,v fast he 
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Chri Sniithr--For Plaintiff' - C1ro . 

\\"'a O'Oi11 O'? A. 'l·•7· 11, I fi 0 T ,r from th va3 th() 
trucl ... hit the a-irl a11d "here it topp d. 

Q. T 1hat i th ,va}r ·yotl fiO'Ul' d th Ir,lI age 01 
A. He mu t l1av"' be n goiucr 23 mile'. 

Q. 0ll do11 't k110\\T ,,That rat }10 ,,,.,1 aoi11g 
before the accide11t J? A ..... To, be at1, I did11't 

ee l1im 11ntil lie l1it Seco11d Str t. 
Q. So tl1at b for tl1e ac id nt .;'"Oll l1a, e no 

idea of ,vl1a t rate of p cl 11 ,,,.a" g oino·. ....\_. 
o. 
Q. You do11 't 1(110,Y ,,,.hctl1 }r he ,va going fa t 

or slow1 A. No. 
Q. Y ot1 ao/r }' OU tt1r11 d arot1nd; 1,., hich ,,.,ay 

\Vere rou facing J? A. o, l aid l \Va talki11g 
to a f llo\\ r that \\ .,a ,valki11 °· along th tr et 
with me \Yhen I happe11ed to lool( 11p a11d e it. 

Q1• Yot1 ,:verc 011 the ,,,. ,t ide J? A. o, 11ear 
the Newark ide. 

Q. W a ·your f ri nd 
you~ A. On the in11er 
walk :. 

011 the inner id of 
ide · I ,va at tl1e ide-' 

Q. What i 3rour friend' 11ame 1 A. Ro e. 
Q. What i hi fir t nam ? A. Fred. 
Q. Do ~you k:11ow ,vl1ere he live A. I cot1ld 

not tell y·ou ,vl1ern he li,,.c . 
Q. Haven't any idea \\7here he live . A. ::N" o, . sir. 
Q. You ay th truck vve11t about t,ve11t five 

feet after it hit the child J? A. Somewhcr ._ 
around that. 

Q. Where wa the trucl.,. when it topped a11d 
when you went up to it in relation to th cor11er 
of Second Street. How far north of econd 
Street \\ras it~ A. Arou ,nd 25 feet; 25 or 30 
feet from the corner. 



Chris Smith~For Plaintiff - Cross. 

Q. Whe11 you are speaking of the corner, do 
you mean the eurb or the b1uilding line 1 A. 
No, I mean from Second Street; he was out at 
the car tracks. 

Q. How rr\a11y feet 11orth of the c.urbline of 
Second Street was he 1 A. About 25 feet; some-
wl1eres in that vicinity. 

Q. So J'"Ou k~r10,v how ,vide the sidewalk : is 1 
A. The sidewalk 1 

Q. Of Second Street 1 A. Second Street side-
\Valk: I guess is around eig·ht feet. 

Q. And that ,vo11ld make it 17 feet north of 
where this sidewalk e11ds, is that right, " rhere 
tl1e truck : was~ A. Ye , sir. 

Q. The car track: is i11 the ce11ter of the 
street f A. It is. 

Q. Whe11 you saw it, ,vas it in a diagonal 
directio11 f A. Well, the front was p11lled a 
little to the left, a little bit to the left. 

Q. Where wa the rear? A. The rear may 
be 2 feet away from the side of the track, the 
rear wl1eel. 

Q. To the right of the track: 1 A. To the 
right, yes, sir. 

Q. The rear wheels were two feet to the right 
of the track and the front wheels were slightly 
over to the left of the traclc f A. They were, 
the front of the tr :u,clc, yes sir, to the left of the 
track. 

Q. A little over the tra-ck~ 1 A. No, they ,vere 
inside the track:. 

Q. Inside the track1 A. The rigl1t side was 
alongside the track; it was that way (Indicat-
ing) 

Q. That left the truck in a diagonal direet1on, 
a little in a diagonal direction 1 A. Yes, sir. 
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Chri Srnith-For Plaintiff ~R -dir ct. 

Q. Did }Tou }1 ar th bo}T th 
to the little o·irl to com back~ 

brotl1 1 r holler 
Or did11 't Tou ., 

11otice bim J? A. I 11otired him ,,Tl1 n 1 ,,Ta talk~-
i11g· to tl1e clriv r, at tl1at tim . 

Q. Th r ,Ya 11othin °· t'ha t at tra t d ., Tol1r at-
tention 1111til 1you a\Y th cl1ild tru k f _,__~. X o. ., 

Q. Y 011 don't kno,Y :vl1 tl1er h }1arl b 11 on 
tl1e itle,,Talk: before or not? A. l\ o, I co11l l nc>t 
tell ,Yl1ere 11 ,va, b for . 

Q. Y 011 ,,T r 150 f t a,,Ta.,T from th cro -
vYalk J! A. No. 

Q. Y 011 col1ld 11ot a;T ,Yl1 tl1 r there ,va a 
horse a11d ,vago11 tl1er at tl1a t time, a11d ,vhether 
th childr 11 ,v·aited for that to pa b fore they 
cro ed? A. ?\ o. 

Q. Y 011 do11 't l(now ,vl1 r he came from.? A. 
I jl1 t a,,T her ,vl1e11 he ,va ri 0 ·ht i11 fro11t of 
the tru .ck. 

Q. And you do11 't k:11ovv ,vh re ·h came from~ 
A. No. 

Q. You could not a \\Thether he came from 
the curb? A. ~o, ir. 

Re-Direct Exarnination by 'ill r. George: 

Q. Did you l1ave a conver atio11 ,vith the 
driver of the truck: co11cer11ing~ the truclc after 
the accident 1 A. No, ir. 

1Ir. George: I \\Ta11t to offer in evi-
dence the Letter ad pro equend11m, if 
there i no objectio11. 

11 r. Higgin : No objection. 
Accepted and marked a Plaintiff's Ex-

hibit P-1. 
(MT. George: Plaintiff re t . 



,John Siveeriey-For Defenda11i-Direct. 

11r. Higgins: I move for a non-suit 
on the grol1nd that the plaintiff's case 
has shown no negligence on the part of 
the defenda11t; on the other hand that 
the plaintiff's ,ease has sh.own evidence 
of contributory negligence on the part 
of the deceased. 

The Court: I "\\7ill refuse the motion 
and allow youi an exeeption. 

~1:r. Higgi11 : Exceptiorl. 

JOHN SWEE~EY, vlorn for the defendant: 

Direct Exarni111ation by Jf r. IIiggirts: 

Q. What is your full naJrve 1 A. John S" ree11ey. 
Q. You were the driver of the tr11ck on this 

occasion 1 A. Yes, sir. 
(J. How long have you bee11 drivi11g truclrs? 

A. Eight year . 
Q. How 1011g have yo11 been driving this par-

ticular truck~ _.l\. About a ~·year and a half. 
Q. Do you recall coming up Jersey A venue on 

t:his occasio11 J? A. Yes, sir. 
Q. Did you . see the. e two childre11 011 the 

side, ivallr before you , got to Seco11d Street f A. 
Yes, sir. 

Q. 1Vhere ,vere you whe11 you first saw them 
there 1 A. I was about a. hundred feet away 

· from the cor11er. 
Q. What did you do, if anything, when you 

saw the children there 1 A. I gave them the 
horn and k:ept on goi11g. 

Q. What do you mean by giving the horn~ 
A. I ble,v the horn. 

1 ··0 

3 .0 
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J oh·n Su· ?n y-For Defrndant-Dir Jct. 

Q. How ma11y· tim J? A. T,,--ice. 
Q. What part of the ide,Yall'" ,yere the child-

rc11 011? A. 011 tl1e riO'ht id 0 ·oi11g 11p J r" }r 

Av 11l1e 11orth. 
Q. Wl1a t ,v r tl1 ·y doi11 °· J? A. 'I h }\ '"' re 

ta11di11rr tl1er . 
Q. Y Oll l~ept Oll g·oi11, ancl a v'"Oll earn· np 

to ,,\'"ard Second ~tre t, bef or .,rou ~ot to S ~ond 
Street, ,, .. hat did the hildr n do, if a11.,--tl1ing 
at that tim J? A. 'l 'h littl girl tcpl) d off the 
curb; he tarted to ru11 aero . I 0~ot too n ar 
to her that I col1ld 11ot top 'l1dd }111}'", o I \\"l1ng 
left. 

Q. Ju t a mi11l1t ; }'"Oll are g·ettin er too far 
ahead of me. I 'l -.J~ed }'"0ll b fore }'"OU g·ot to 
the corn r of Se 011d Str ) t, ·\vha t, if an}'"thi11g, 
did y·ou ee the childr 11 do at that tin~ J? A. 
I aw thi-. little g·irl tep off th cl1rb. 

Q. Where ,va y·ol1r tr11 l~ \\'"l1e11 }'"OU aw the 
little girl cro._" over. A. I \\ a abon 1t eight 
feet out from the urb. 

Q. How man) feet J? A. Eig·ht feet. 
Q. From \\7hich curb J? A. From the ri<Yht ide 

of Second Stre t. 
Q. The 'Ol1tl1 c11rb or tl1 north Cl1rb? A. 

l:3 o North curb. 

4 -0 

Q. Do you k:now ho\\ \\'"ide Seco11d Street is 1 
A. Second Street i about thirt feet. 

ti 

Q. Then I l1nder tand you to say you had 
crossed Second Street, eight feet from the curb 
when what did you ee happen J? A. The little 
girl stepped off the cu1rb and tarted to run 
across the treet. 

Q. Up to that time, had you een the child 
do anything f A. No, ir. 
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Q. When she started to cross the street, what, 
if anything, did you ee the little boy do 1 A. 
The little boy tried to hold her; she would not 
stand there; sh~ lrept on running. · 

Q. What . did ·he do; do11 't tell us what he 
tried to do; ,vhat did he do 1 A. He made a · -1.0 
grab for her, but sl1e got awa .y too quick, and 
I ·\vas too 11ear to stop, on top of her. . 

Q. Don't get ahead of me.. I ca11 only ask 
one thing at a tim e. I want you to tell us 
exactly what the little boy did first 1 A. Well, 
the little b;oy stood there, just tried to grab lier, 
h·old her arm, that's all. -

Q. Did he get hold of her arm 1 A. No, sir. 
Q. He was standing where, 011 the sidewalk 1 

A ·. On the side,valk. 2 :o 
Q. How far were they back from the curb 

at that time, the children 1 A. Well, they were 
right on the edge of the curb . 

. Q. How · far was that away from the front of 
your truck ' , When they started to go 1 A.-
A bou!t three or four feet. 

Q. And the little girl we11t 011. Was she rt1n-
11ing or walking 1 A. Sl1e dragged away from 
her brother and started to rl111 across. 

· Q. What did you do 1 A. I jammed on the 3 O 
bral{es a little and I turned left in order to 
avoid hitting her; the further away I turned, 
the faster she ,vould run. 

Q. You kept tur11ing to the left, you said 1 
A. Yes, sir. 

Q. How far did you get before there " ras a 
collision between you and the little girl 1 A; 
Up to the middle of the car track, and that is 
where the . little girl ,vas struck and · knoclred 
do,vn. 4 0 
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Q. Prior to the tim ., ,.on, t11r11crl to th mi<l llc 
of the car track :, ,,,.hat po itio11 011 tl1e road had 
you been i111 A. Sort of triang·l , on a .. Ian ; 
tl1e rear ,vh 1, ,v·a 011 th rig·ht .. 'i<l an l th 
front \Yl1cel \Ya.. on th oppo it .. 'i<l . 

Q. You ar tellin o, m ,vh n tl1 olli ion o -
c11rred. 1 am a .. 1 ki11g· }r0l1 b r 01'(? Y'Oll ·t 11rt d 
to tl1r11 to tl1 left at all· ,,,.h r " ·a , th tru k 
011 ''"' l1a t p:irt of the · tr t A. I ,Ya , 011 th 
rig·h t ' i<l of tl1e ' tre t. 

Q. Ho,v 11ear to th Cl1rb 011 tl1 ridh t ha11d 
~ide J? A. About eig·ht fe t. 

Q. N o,Y, after . run a11d ih l1ild cam in ·ol-
li io11, ho,,r far dicl ~VOlll' tru k o·o b fore it 
caocr, to a top J? A. "\\T 11, tl1 tru 1( pa , d 
ovPr, and I topped abol1t fiv :i fe t b l1ind the 
child. 

Q. What do }rOU. mean by· tl1at ''b hind tl1:i 
child''. HovY far did 3rour tr11ck it lf go after 
tl1e colli ion ,vith th c11il<l until it ·to1Jped at 
a dead stand? A. "\"\Tell, I }1-ould jud 0 about 
seventeen f t. 

Q. What rate of pc:i (l \Y I'( }rOll o·oinO' be-
th 1 ft li 0 ·}1tl T to a·void .., 

fore ,,.ou t11r11 d to 
<I 

her ? A. T,v-elve mil e an hour. 
Q. What did )rOll lo aft r ., rou topp d J? A. 

I ·topped and I picl( d tl1 little girl llp a11d 
brought her i11to the ·tor a11cl ,va o·oi110-to 
call the amb1uJa11ce. Th 11 the offi r am along 
and vve put the child in th car and ~ T took 
lier llp to tl1e City Ho pital. 

Q. Whe11 the officer came, had th truck : be n 
moved from the point ,vl1ere 3 ou topped l A. 
No, ir. 

Q. Did you go 11p to the ho pital with the 
c11ild A. Yes, ir. 

,. 
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Q. The11 did } ou go down to the mother's 
place a he ay 1 A. We went to Police head-
quarter fir t; from there we we11t to the moth-
er' pla e. 

Q. There ,va 110 vehicl betwee11 you and the 
childr 11 wh 11 :rou aw them there 1 A. o, sir. 

Q. N othi11g to . preve11t y·ou frotrr. seei11g; a 
clear day·, ,,,.a it J? A. Ye , ir. 

Q. Your brake~ ,vere i11 ~ood condition, were 
they! A. Y , ir. 

Q. I do11 't l(novv \Yhetl1er they were tested; 
~Ter tl1 3T te ·ted? A. Ye , ir. 

Q. B3r "\Yhom t A. T'he officer. 
Q. 1Vhat \Yere To11r dutie i11 }TOU!r employ-

m nt v\'"ith :\Ir. Grun tei11; ,vhat did ~you have to 
do f A. D liver all meat , a11d the11 go to lunch. 

Q. Deli,,. r meat, f A. Deliver meats. 
Q. "\Vhat lzi11d of meat , fresh meats 1 A. 

Fre h meat . 
Q. That mor11ing, ho,v many deliveries did 

you hav to rr\ake? 1\.. Eight deliveries to make. 
Q. Ho,v ma11y had 3rou made before the ac-

cident )? A. I mad 011e. 
Q. Wh r v\""a~ that f A. 244 Warren Street i 
Q. \\ hat tre t i that near1 A. It is between 

Gra11d and ork:. 
Q. Where ,va' }"'"Our 11 xt delivery to be 1 A. 

The next top v\,.a W t Side A venue and Union 
Str et. 

Q. Wl1at ,ver }'"OU doing over in thi neigh-
borhood f A. I felt kind of hungry, and I 
tho11ght I ,y·ould go o·ver there home a11d have 
om thi11g to eat, bei11°· it was near twelve 

o'clock:. 

. Q. You liv o,,.er in that <lirection? A. Yes, 
Sll'. 

l .0 
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Q. How far 
occu1rred from 
la t deli "'ery ? 
Ba; To1111e. 

i tl1e pla ·e ,vl1 re tl1 acci lent 
the place " .,•here }To11 made )'"Our 
A. Th e la t deliverv I mad in ., 

Q. I n1ea11 tl1e last deli, rery before the acri-
dent ~ A. It is about a mile. 

Q. In mak :i11g 3-011r dcli, rery · at -Cnio11 Stre t 
and West Side A ve11ue, you ,could l1ave o-onc 
straig ·ht 11p Gra11d Street, could11 't you J? \.. 

Yes, sir. 
Q. Iio,v 1011g ditl ·you \York for ~[r. Gru11-

stei11? A. Altogether it i two y·ear and a 
half 110w. 

Q. At the time }Tou vYent to ,vork : for ·,~'.Dr. 
Gru11stei11, did y·ou r ceive a11y instructio11s ho,v 
to make your deliveries of . meats f A. Ye , ir. 

Q. What were they 1 

~Ir. Georg·e: That is objectecl to a 
immaterial irreleve11t and incompete11t. 

1Ir. Higg·i11 : I pu 1rpo ·e to ho" "\\"'hat 
his instructions "\\Tere at the time, "\\hat 
his dutie " .,ere at that time and from 
th .at time 011. 

The Court: O·verruled. 
What " rere 3rour dutie . 

3 0 The . Witness: Supposed to deliver alJ 
fresh meat and call up from the last 
deliveD)r and go to dinner on return. 

Q. Did you receive any i11struction as to 
,vhether or not you ' were to go to dinner or 
lunch before you ·completed you1r deliverie 1 
A. No, sir. 

. ,:yr;r. George : His artswer was '' no, 
sir''. 
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nlr. Higgi11 · : I don't thi11k the wit-
ne under tood rr .y que tion. 

Q. Did }.,.Ou under tand what I aid when I 
a ,ked }"'"OU '' Did y·ou receive any instructions 
f1·om ~Ir. Grllll ·tein a , to ~Thether }rou were 
t< tak 

01
.,our lin11 r before you fini he·d your 

dcli, .. eric or d liver you,r meat before you 
tool,.. di1111 r f'' Did h give /OU ome i11struc-
tio11 , of that ki11d f A. o, ir. 

Q . \. t 11 o t im J? 

;~rr. G \org·e: It i very evident he un-
cl r tood ).,.our que tion. 

Q. You have told u · ~lr. Grunstei11 g,ave you 
so,me in tru ition · about making your deliveries 
before g·oin to lunch or di1111er? A. Yes, sir. 

(l. Then lie did 0 ·ive }Tou ome i11struictions, 
clid11 't h ? A. Ye '1' ir. 

Q. Had tl10 ·e i11 truction been· give11 to yull 
after ),,Ou came to be emplo3Ted by him on more 
than one occa io11? A. "\"\,.. ell, that "\\Tas when I 
fir t tarted to \York. 

Q. Did he tell ., ... 011 an~y tiw ie after that, re- · 
p )at tho in tr11 ,tio11 J? A. Yes, ir. 

Q. Why did }.,.Ou go to lunch before you c.om-r 
pleted delivering · your meat? A. Well, it was 
near 12 o'clock :. I felt kind of hungry. I 
thoug·ht I ,\ .. 011ld pull ll ip there, unbek:nown to 
the bo a11d have a b,ite to eat. 

Q. You 1~11e~ then you were violating your 
in tr11ctio11 ? A. Ye , sir. 

Q. You thought y·ou " Tould be able to do it 
unbek:nown to the bo s? 

lU 

.. 
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~fr. Ge Or O' : 1 hat i Oh j t e d t O a 
leadi11g. 

Th Court: That i ,Yl1at he aid; it 
i jl1 t r pitition. 

That i "\Y-lla t rou, aid, ,y·a '11 t it? 
The Witne : Y , ir. 

C ro ·s Exa,n inatio n by J.ll r. George: 

Q. vVhat l(i11d of trucly "Ta, it Tou ,,T re op ra-
tino ~ 011 thi occa --ion, :\Ir. S,Y e11 Tf A. Tra11 -
port. 

Q. By tl1e ,~/ay·, l1av· }To11 ev.,.er b c11 01rvi ted 
of crime? A. To, ir. 

Q. The brak ,Yere i11 crood co11dition 1! A. 
Ye , ' ir. 

Q. 1Vhen did To11 la t i11 p ct th m bef or 
the accid 11t 1! A. vV .}11, I look:ed at tn m ·v ry 
,veek:. 

Q. When is tl1e la t tim } ... u look d at th 
brake prior to the ac ,id 11t 1? ~- W 11, th L: t 
time was ,vhe11 the accide11t happ 11 d. 

Q. After the accident J? A. vVh 11 th accid 11t 
happe11ed. 

Q. That .__ame rla.T. A. ~Tot tl1 am da . 
Q. You exami11ed then\ ·ho, 1011g bef or the 

ac.cident A. o, I examin d them very ,vcelc 
up until the a·ccid nt. 

Q. When ,va the la t tiine you examined the 
brakes prior to the accident~ A. lien the 
officer examined them. 

Q. I .__ ay before th accident; }rou 11nder tood 
what I mean~ A. A week~ or two before the 
accident happened. 

Q. And they were in good fir t cla con-
dition, were they. A. Ye , ir. 
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(~. 'I hi , ruck Ya · a ye'1r a11d a half old 1 A. 
Y ar and a l1alf or two y ar old; I am not 
ql1it ' lll' . 

Q. Y ou1 
, ,, rked 011 that truck all the time 1 

A. Ye ,, ·ir. 
Q. F r m th ti;rr.n i ~,.a fir t delivered as 

a 11 , ,. tru ·k, lid11 't ... 011 )! A. .... r o, 'ir; a man 
ha 1 th tru Jr h f' or I ,v nt o,7 r there. 

Q. HO\\ " lon°· li 1 .,.(JU "\\"Or] r on tl1 truck : be-
f r 11 a ·id nt A. A rear a11d a half . .,, 

. o th iru k ,,,.a , at 1 a t a 3rear and a 
he lf ol 1 lIJ to th,1t im 1 f A. Y C ' , ir. 

Q. D ., ... 011 kno,, ,. ,,,.l1ctl1 r or 11ot the brak :es 
he 1 1 n r lin d f A. .... o, 'ir. 

Q. l r Oll 1 k110,v th }.,. \ T • 11ot relined f A . 
.... ot ,,,.hile I ,,,a \V rkina the tr11clc 

( . ~o tl1 brak : "" re 11ot r lined for at 
1 a · a ... )'1r alld a }1alf, i~11 't tl1at o? A. That 
i , ri er ht. 

Q. 'I hi , ,va ~' a ell')", 1 ar da , ,va n 't it 1 A . . 
'1 l'. 

Q. "\\ hat i , th 
Call t thi11lr of th 
a11 "h( ,,,,_ 

,veig·ht of the trt1ck? A. I 
,, i 0 ·h t ; it \Ya a to11 trt1ck 

10 

20 

(~. 

1m 11 ,, ... l1at mak did y·ou ay it 
,va,? . Tran 'port. 3 0 

Q. -You dil11't }1ay· much of a load on that 
da ... , did ,. u g A. ""\.V 11, I had ar>"Out a ton and 
a half. 

Q ..... o, ,., ,vith a to11 and a half load and the 
tr et , dr .,. a11d th tr t level and the brakes 

i11 °· od nditio11 a ... 011 \\ re 'a~ying, and as-
' l1mi11a that ... 011 "\Y re goi11g· along at twelve 

mil a11 ho11r, ,, ... hat i tl1 horte t di tance in 
\"\ hich } ... ou can top 11cl1 a true](, appl~vi11g ) ... 011r 

40 
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emcrg·ency ~11d foot brake ~ J? A. What rat: 1
, 

vlhat peed 0
• 

Q. T,velve mile a11 hol1r J? A. Five or ix f c t. 
Q. :1'J ow, ho" T far \\ a the chilcl i11 ql1e ~tio11 

from )Tour truck whe11 ~you1 fir ·t saw hP1.J? A. 
v\ ell, I saw the cl1ild ,Yl1e11 I ble\\ T th J l1orn. 
They \Yere just coming do\\ .,.n the ·trcet and 
tl1ey topped at the cor11er. 

Q. You are 11ot a11 vveri11g m~y l lle tio11. I 
ask :ed you l1o"T far " 1 a ,Tour trll k fron1 the .,, 

childre11 ,vhe11 )TOu fir t a,,T th ~hildren; the 
first time )' Oll e·ver saw the little girl J? A bloc]T 
a"Tay1 A. It ,vas11 't quite a block. 

Q. Half a block: 1? A. About forty· or fifty 
feet from tl1e corner. 

Q. rr hat is t l'U e' i ~, n 't it J? A. ye ' i r 
Q. y OU told the court and J ur3r i11 one of the 

very first question of your coun cl that ~you 
were 100 feet a,vay ,vh 11 ·you fi.: st a'\Y ' her f :\.. 
I blew the horn 100 feet a\\"'a·y . ... 

Q. Whieh is correct, f ort) T or fifty feet or a 
hundred. A. You asked how far up they ,vere. 

Q. I a l{ed ho" far from th , · children v' 1 ere }.,.o-n 
when you first saw them and )Tou aid bet,ve n 
forty a11cl fifty fc t; tl1at wa n't t1ue, Y'a it! 
A. I figured you meant from the time I \Ya 

coming do,vn u111til I could se them. 
Q. You understand my question now, don't 

you1 A.Ye 1s,sir. 
Q. You were at least a.bout 100 feet; maybe 

150 feet J? A. A hundred. 
Q. At least a hundred J? A. Yes, ~ir. 
Q. Over a hundred J? A. No. 
Q. Not le · tha11 a hund~e ·d J? A. X o. · 
(~.,. You are accurate about that f A. Ye , ir. 
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(J. I ' tl1Pre a 'P )edometer. on your car 1 A . . 
No. 

Q. Did you , race that car 1 And how could yo11 
tell ,vhat p eel you were going i A. As I was 
comin ° do"\\Tn J er · 1y A venue, I was stopped at · 
fir t a11<l f ro1r1 ] ir t to Second, JT,ou can't make 
up 23 rnile · an hour with that truck, because it 
i 0 ~overn id t ) only mak t,venty mile . 

Q. It i a prett) long· treet, is11 't it J? A. I 
ay tl1 tru ·k i · 011ly governed for tV\~1enty miles. 

Q. ou \\ant to t 11 the Cou1·t a.nd Jury that 
a 011 ton tru ·k ha a O'overnor limiting the 
p \d to tY ut T 1nil a11 hour? A. Yes, sir; 

Tra1 port. 
Q. You are telli11°· tl1e truth f A. Yes, sir. 
Q. Did .,"Oll ver e \ the gover11or 011 that 

truck? . Ye', ir. 
Q. ou did f A. Ye ir. 
(J. An 1 it \Ya, "\\'"O. king J? A. · I guess it was. 
(~. You 1011 't k110,v, do )7 0U J? A. It had a seal 

on it. 
Q. ou don't lTno,Y ,, l1at that eal mea .nt, so 

far a· 'PP )d i, ion-cerne 1, do ·you? Come on~ 
you an , \red ~Ir. Hio-gin. more readily than 
that t . I l~novv the g·overnor i~ , aled up; it 

1 0 

20 

11 a , a a 1 o 11. o 
·Q. You don't k11ow what it meantl A. Of 

cot1r e I k:no\\ '\Y1hat it mea .nt. 
Q. You lyno, it vYa' a governor1 A. Yes, sir. 
Q. And that' all J. A. That's all. 
Q. Ov\, -what i the di ·tance bet\veen First 

ancl Second 1 treE t J? A. The 1 ngth of tl1e 
blocl'" f 

Q. The leng·tl1 of Jer ey Avenue between 
Fir t a~1d Se 011d Streett A. Thirty fe-~t. 

Q. ~ot th width, I arn talking about the 4.0 
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length from Fir t to Seco11d tr )t A. hont 
250 f et. 

Q. Yot1 ,,Ta11t to tell the Court a111 ,Jt1r th8l; ., 

you could 11ot 0 ·et up a 0 ·reater 'P cl than 
t,velve mile~ a11 l1our if To11 l1a \ :...30 fePt to ., 

cover; i· that ri 0~ht. I that )"'0Ur e.rpl'1natio11? 
A. Ye , ir. 

Q. You are quite ure about tl1at? A. Y , . sir. 
Q. N 0"\\T, you ble, your hor11 t \Yi~ Tot1 ai<l f 

A. Ye , ir. 
Q. ;\Thy t,Yice J. A. 1V 11, I al"'Tay blo"\\ it 

twice. 
Q·. At ver:v cor11er? A. e , ir. 
Q. You 11ever pa a corn r ,Yithont fir~+ hlov1-

ing your l1or11 t"'"'ice J? A. Ver., ldom. 
Q. ,V 11, it i rather a rar'i o ca" "ion i." n 't it .. 

when )T0u mi blo,vi11 a- it t,Yice at a co 1 n _)r; is 
that right. A. 011 cro tre t ever~ybody 
should blow th ir horn. 

Q. Did -you lovY do,, n a11y ,:vh 11 you "a"r 
these t\vo children tandin(r 011 tl1 cur 1b, aft ~r 
having blo,Yti1 your hor11 twice, bei11°· 100 10 t 
a.wa 1y vYhen }rou fir;_; t aw them, did you lo,, anJ~ 
before becomincr parallel "'rith the cl1ild? 

1fr. Higgi ,ns: I obj ct to that; th ,vit-
ne s ·did not te tify that he a,v them 011 

the cu1.b. 
1Ir. George : 011 the 'ide"\\Tallr the11. 

Q. Call it wl1atever you aid; you k:no"\\ vvhat 
I mean, don't you. They were not in the treet, 
,,,--iere they 0?. A. No. 

Q. They were on the ide,valk f A. Th y were 
on the curb. 

... 
/l 
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Q. tl1at the mi under tanding is with 
Judg 
th r 

Hi{)' in . \._ betw n you a·nd myself 
i 1 o di pute a to what the curb means 1' 

A .... o. 
Q. Tl fa ~t i they ,vere 100 feet a,vay when 

:you fir ' t a,v th 1n ·tanding on tl1e curb or 011 

th id 1\Yall~ .1. i crh t by the treet? A. Ye , sir. 
Q. '111 11 y u bl L:,v ) ... our hor11 twice, and you 

-, re O oi11 ()' 110 more than tvvelve mile an hour~ 
A .... To, ir. 

Q. Di l }'"Oll 

t olr my ·oot 
Q. And pt1 

r i 0 • 11 t a, · , T . 

lo,Y do,vn then 1 A. Positively; I 
ff th ga . 
Yot1r foot on th bral~e? A. X ot 

Q You did lo, d ,vn? A. I slo,Yed do,vn a 
little. 

Q. \\~11 )n y·ou crot ,vi thin a foot of the child, 
p aki110· of littl • Cath rin , you vvere runni11g 

much 1 , er tha11 wl 11 you bl vv your horn~ A~ 
1_·0'1 t have dr pp d tv\·o point or o. 

Q. You m an abot1t nin or ten miles a11 hour1 
A. Y ·ir. 

(~. ~o that, ,Yith that am load, going nine 01· 

t n mil an hour, ·you could hav topped your 
car in h,ow man-y f t, applying both the erner-

en a11d · ot brak f A. Four or fi1ve feet. 
Q. W 11, you could top within five feet ~ A. 

Y . 
e , 1r. 
Q. If } r u aid you could top vYithi11 six feet 

g ii D' at t,Y l, r rnil ' , you ought to be abl e to 
1 top within -tl1r f t at the 11i11e miles speed~ 
A. rr I mile . 

Q. Ho, far did ~you 
cu 1b, about iD'ht feet, a 
1\. Ye, ir. 

ay you were from tl1e 
3.,.ou ,;rere going aloJ1g )! 
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Q. How wide i .. tl1e t: t th r 'b<)llt fort 
feet a. A. About forty four f t. 

Q. You say ther \Ya 110 other vehicl in fr )nt 
of 3 Oll J? A. No. 

Q. :Nor comincr i11 tl1 oppo it dir ctio •n, 
either )! A. X o. 

Q. You had tl1e \Yhol tre ,t to ~yo 1r, elf~ A. 
Ye , ir. 

Q. lie only one in the t reet ,, ere y·ou a1 rl 
the children; is that right? :\. Y ir. 

Q. Then y·ou told ll in ·your dire ,t e ... Ta111ina-
tion that y·ot1 \Yer ·\vitl1i11 tl1.re J f t of th hild 
,vhe11 she -,t ppe l off the id walk; i, that right. 
You told ll that on y·our dir ct ... ra111i11ation; 
wa that true f A. ,\ ell, v l') T ;lo to it. 

Q. About thr) fe t .A. About three or fol1r 
feet. 

Q. From where thi juror'.. foot i to abo11t 
here; and your 011 -to11 truel ... carrJ'"ing a ton and 
a half, \\.,.a coming along on thi~ parti 'ular day · 
about 110011 time, the u11 \Ya hicrh a11d e/rou ~ait-
ed until yo11 a,Y tl1e cl1ild a-et \Yithin three f et 
of your trt1ck, 1

\ ·ith 11othing· i11 bet , .. <.1 e11 th chill 
an •d your tru k: to ob .. truct y·our vi ion and he 
steppe<I off into Yot1r patl1, the path of ·y·o11r 
truck 0? A. ;S,he t Jpped off a11d I tur11ed 1 ft to 
avoid hitting her. 

Q. She tepp d off when }.,.Ou w re ,vithin 
three or four f e t of the child 1 A. Ye , ir. 

Q. Then you ay you were eight feet from the 
curb as you w )re goinO' dov\ 11 tl1e treet. Ho v 
do you explain that J? Bee.au .e, if J'"Ou w re go-
ing traight, ight feet from the curb, a11d ho 
was three feet away from you 1 A. What do yo11 
mean, after she w nt off the curb 1 
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Q. ou ,v ul 1 not hav hit her, ·w1ould you, if 
) 011 till had four foot clearance, with about 32 
fc t in a te:ly direction toward the ,vesterly 
curb of J ll\ Av nue 1 A. 1She went off the 
curb ju .. , l fore I got near lier. 

Q. ou wer on;ly goi1 ()' nin or ten miles a11 
hour? . 111 order not to hit her, I turned to 
the 1} f . 

Q. Tl1 mome11 vou hit h r, you realized there 
wa . ome dar11ag don and immediately , put on 
your brak f . I knew I hit the girl, because 
th front of h ra liator kJ1ocked her do,v11. 

(~. Y u kn l\Y ·om damage \Ya~ done f A. Yes, . 
·1r. 

Q. In~·t·1ntl~y '"OU put on your brake ? A. I 
pull d 011 th brake a I 1\Y'a turning off too. 

Q. \\ b tl1 r -you "\Yere tur11i,n.g or 11ot turning, 
you put 011 our brake , did11 't you 1 A. Yes, 

Q. -Y 011 did11 't kno\\T ,,Thether your truck was 
run11i11 er O\'" r h ir or riot at tl1e time J? A. X o. 
· Q. Y ot1 ,, }r v r rnucl1 conf u ed f A. I waf, 

c~ cit l. 
Q. Yo 1 put 011 the 111ergency and foot b-ral{es 

a, har 1 a~ '"OU ,ould J? A. Ye~, sir . ., 

10 

20 

Q. Huw clo .. Tou xplain that }"Oll ,vent seven-• 8 0 
te n f }t aft r hitting her~ A. I passed the 
child; I figur d if th weight of the truck ,vould 
be 011 h ~-

Q. Wh· t i that ·? A. I firyured if the vveight 
of tl1) truck , ould be on her, it \Y'ould be ·worse, 
o I mo d up ft1rther. 

Q. You were, th -n, "\\'"illing to take a chance to 
have both ;vh }el o·o over the child rather tha11 

low up? A. ,\ hat do you mean. 
40 
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John Sit·een y-For Defendant-Cro . 

Q. You di ln 't 1(110,, \Yh tl1 )r tl1e , ,.h )el~ ,Y r 
goi11g to a-o over 11 r J. A. .,._ ... ot ir1 th po itio1 
she fell. 

Q. You \Y re \Yillin o· to ke p 011 ° in°~ tl1c 
seve11 tee11 f et ,vi tl1 tl1a po ~·.i bili t >? t . I l1ad 
to pa th child; if th \Y}1e J 1 · \Y re on 11 r it 
\YOl1ld be ,vo1 . 

Q. If ),.Ou ,ver goin O' at 1 i11 mil a11 ho11r 
\vhy did11 't } ... Oll top )! A. '' 11 r l) ) au ) tl1 
child \Ya i11 fro11t of th trucl(. 

Q. That i th better r ·1 ~011 ,vh ... ou l1onl l 
apply y·o11r bral( , i 11 't it J? 

The C;ourt: Ho,v man ... of th ) d )liv r-
ie had ) TOll 111ad ? 

Tl1e \\Tit11 : 011 . 
111 Court: ,Vh r ,va th ne ... Tt 11 : 
Tl1e "\Vi t11 · : C nion 8tr t an l \"\T t ·t 

Sid Avenl1e. 
The Court: Ho, 11 ar ,va tl1at to ,Yh re 

thi accid nt \Ya J. 

1fr. HigO'i11 : I thi11l( perl1ap I had b t-
ter off r thi 111ap to 110'\Y' he t. 

The Court: Did ) ... Ou hav d )liveri) on 
the tr11ck; did _ ... 011 ha tuff 011 tl1e tr11 ,k 
at all J? 

The Wit11e : Ye , ir. 
Th Court: To d liver aft r ou g )t 

your lu11ch. 
The Witn 
The Court: 

yett 
The vVitne 
The ·Court: 

luncl1. 

: Y , ir. 
Had ·you had yo11r lun h 

. : o, 1r. 
Yo11 we re on ).,.011r , ay to 
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,John ;__S1u· eney-For Drfendant- . Re-cross. 

Th \Vitne : I vYa. on my v\Tay to lunch. 
Th Court: After lunch, you v\'"ere go-

ino- to conti11ue ancl deliver these other 
good? 

The vVitn : Y , ir. 

R -dir ·t E an2inatio1i by lvlr. Higgin : 

Q. Lo( I,.. at tl i.· map; .. ou ,vere down here at 
\Varr n tr t 11 ar Gra11d f A. Ye , ir. 

Q. Y ur nl_/·t deli , er \\a to be at U•nion a11d 
\V t 8id A .. 11 u J! A. Y , ir. 

Q. ~rhat i · om) .. 11 r up th Hill there. Yo11 
ay y u , .. er at Grand Street, you ,ve11t over 

J r Av nu to S 1 cond Stre )t, nearly a mile 
off ., our our J? \. Ye. , sir. 

Q. A11d t o-o \Yh re 7 0U lived hovY much fur-
th r ,vould 1you ha, e to go, how far beyond 
,,~h re , Oll ,Tere. A. Six block . 

" 

Q. 1
i.L .. m r block ? .li .. YP , ir. 

Q. H '"' man ... deliveri did you have on yo11r 
\Yao· o 1 ? , A. E i o·h t alto O' the r. 

Q. --Y 11 had 011l~T madP th fir t one and 1,.011 

hal ,T 11 till to d liTer~ A. Ye, ir. 

~Ir. Hi o·gin : I ,-rill offer thi 
evid n . 

ICICEP'l ED and MARKED a 
ant E.L .. hibit D-1 of tl1i date. 

R ()ro · Exaniination by Mr. George: 

• map 1n 

Defe ,nd-

Q. What ti1ne did you u 'Ually go to "rorlc i11 
th mornina- J? A. 6 :30. 

Q. You ,v 1e a chauffeur1 A. Yes, ~ir. 
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John Su:eeney-For Defendant-Re- ro . 

Q. Y ou 1r job wa, mak:i11g delivPri J? A. Y , 
Q .. You ~a) :rou had E\igl1t deliv ri) 011 thi~ 

particular day? A. Ye , ir. 
Q. What tim did )7 0U 1 ave 1Ir. Gr111L·tein\; 

plant J? A. I do11 't know xactly \Yl1at time I lert 
there. I left for th) fir t d liv l') at about a 
quarter to eleve11. 

Q. Abo11t \vl1at ti1ne did ./OU rc 0 cive ,To11r 11 -L-t 
delivery f A. .1-\. qua: t r to t,,.,. lv . 

Th Court: You "\\"ill hav \ to p ak: o 
that the Jurv can hear ,Tou or thcr 1 i 110 . 
usi11g your talk:ing. 

Q. What ti111e did yo11 receive y·ot1r ,next de- · 
livery~ A. I 1 ft tl1 fir t d livery abot1t t\v nt. , 
min ·utes to tvrielve. 

Q. I am not a k:i11g you that; I am a ·king .,T,011 

when you fir t tarted out vYith your (leli eri . f -
A. I do11 't remen1ber tl1 tirr1 I left. 

Q. \\That time did ) Oll load up? 1-. \.bout 11 
o '·clock. 

Q. How long did it take ~you to fi11i h loading? 
A. A couple of hour .. 

Q1
• To put eight deliv ric on 1 A. Ye ; ome-

time we haven't got the tuff and we have 
got to go a11d get it. 

Q. What tin1e did ) ou load up on thi occa-
sion~ A. I ju t don't exactly know the hot1r. 

Q. Well, . you are quite ure about the ho11r 
you made your fir t dPlivery .; ·now probably you 
can tell u when you left th place to tart 011 

your first delivery, about ten o' lock:? A. .... o, 
it was after te11. 

Q. Half pa t ten 1 A. It ,va aft r ten, I ay. 
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John f3u· eney-For D fendant-Re-cross. 

Q. I-Ialf pa i t ten J? A. It was later than that 
too. 

Q. A q11arter to eleven; come •on, make it 
I napp) r. y OU take an unu ually long time to 
a11 ,ve1·? A. \\ ell, I .have to think. 

Q. (;0111 on; I l~a~ give1! iyou all the time 
tl1a t you v\Tan t . A. I didri 't · lool{ at the clock 
\Yh 11 I loa led. ' 

Q. Y u \Yere careful to look at the clock: vvhen 
you 111ake ~your fir t delivery 1 .'A Ye , sir. 

Q. Tr~y a11 l look~ at the 1clocl{ again for the 
hot1r "\Yl1en .. Tou 1 ft th place to. start on your 
d liv r, ? A. ,\ e ,Yill a},, a quarter after eleven. 

Q. And \\"'h r dicl 1yo11 ay that delivery ,vas 1 
A. \\ arren Stre t. 

Q. And the . ond . d livery '?as ,vhere 1 A. 
ur1io11 and W it Side Avenue. 

Q. Thi, ,,,,a m at }-r·Oll were delivering, wasn't 
it? A. Ye, ir. 

Q. To tl1e diff r nt butcher in to,vn f A. Yes, 
• 

. 11 . 

· Q. For di tril)ution that -·· day, wa ·s11 't it 1 A. 
Ye .. , ·ir. - , -

, , 

Q. Fre h meat , to be old a quick:ly as it is 
brought in. A. Ye , sir. · 

Q. You · ay . 7 0llr fir t delivery v\,,as made at a 

quarter pa .. t 1 ven f A. I \Yon 't change that. · 
Q. You never h .ad an~ in tructions as to ,vhat 

to eat -or ,,here to at or ,,hen to eat1 A. No. · 
Q. That ,Ya . To11r own bt1 ine s 1 A. Y ~s; str; 
Q. o that o far a (you ,vere concerned, yo11 

mig·ht have had ·yot1 dinner, o-called, at threo 
o 'rlork or four, ,or eleven~ ·A. , B·y rights, I 
. ho11ld l1a e ,, aited. 

Q. So far a 37 011 ,,.;ere ronrrr11r<l. ~,,onr l>oss 
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John , Su·eeney-Fo, Def ndant-Re-croc, ·. 

\,~a ati fled that ·yo11 co11ld have ·yo11r dinn ~r 
a11y time 3To11 "-ranted t •J? 

Mr. Higgins_: I think: the ,,itne s 
hould be allo,Yed to an ,ver the q11e tio11 . . 

11:r. ·Grora : It ,, ... a 11ot re po11 ive; for 
that reason I should have a ked that jt · 
be trick:e11 out, ev 11 thoug·h jt \YCr fully 
an ,, ... ered. 

Q. ( Quesi:io11 read a f ollo,,... : So far a :you 
\iVere concerned, yo11r bo \Ya~ ati fled that ·yon 
co11ld have . your dinner any time you ,Yante<l 
to~) A. I generally go from the la t delivery. ,v e have to call up from the la t delivery in or-
der to go llp and eat dinner. 

Q. You are uppo ed to do that 1 A. Ye ir. 

The Court: Ho" 1011g did it take you 
usualliy to make tl1e e d ) li verie 1 

ihe ,, it11e : Tak:e J'OU t,Yo or three 
hours. 

T.he C:ourt: T·ake ) ... Ou four hour ? 
The "\\ itne s: Not eight deliverie : 

other days. 
The Court: How 1011g did it usually 

take you to mak:e the e eight deliverie 
The Witne s: If I continued on ,vi.th 

them, I ,vol1ld have been done bet~ cen 
half pa~ t one and t"To :o'clock; there ,Yas 
eight deliverie . 

Q. How 1011g did it take you to mal~e your 
first delivery 1 A. To Warren St re .et. 

Q. Ye , sir~ A. From a quarter after eleven 
until about twenty to twelve. 

., 
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John Su· eney-For Defe1idant-Re-cross. 

Q. 1hat i , about twenty-five minutes. And 
vv-here do you O'et four hour for making eight 
dcliveric ~. A. S01ne of them clo e from one to 
t" ... o. y . 11 had to vvait for them. 

Q. It ,,.,a ) ... 011r job to get the e deliveries in 
bcf ore 1100n; i that ri cr}1t 1 

~Ir. Hi crcri11 : He ha n 't said that. 
~1 r. G org· : Let n1e a k if that is so. 
}Ir. Hi 0 •0 ·i11 : Do11 't try to deceive him. 
Tl1e (1:ourt: \\ ... ere )TOU uppo ed to have 

the deli ri ma de b,y noon time~ 
The Wit11 : No, sir. 
Th Court: Do they 1close every day 

from one to t\YO f 
The ,\,..itne : Ye , ir. 
Tl1 C Ol1rt : ,7\'ha t do you d:o usually 1 
The Witne : Continue on making other 

d li ., ri and top on the way hack. 
Th Col1rt: ,"\ h re were you going to 

g t ro11r l l1nch? 
The ,\,..itne : Home. 
Th C:011rt : Ho,,T far ,Ya your home 

from thP fir ·t place that ·you mentioned? 
The ,,,..it11e : About a mile. 
Th Co11rt : \\,..here ,:vas the next place 

""\ 011 ,Y r to mak the ne-Lrt deli ·very to ., 

,Yh r y·o11 made the fir t deliveryf . 
Th \\ i tn .. : \\,.. e t Side A venue. 
The C'ourt: That doe n 't mean anything 

to 1ne. Ho,, far would it .bave been in 
di tanc fr:on1 yo11r first delivery to the 
. cond delivery f 

The Witnc : Tah:en me half an hour 
almo t to get there. 
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John Sic eney-For D f ndant-Re-cro . 

The Court: ,, a i 011 }TOllr ,vay ho111e t 
The "\\Tit11es : No, on n1Jy way Ollt. 
The Court : Did you ever do thi bef re 

thi day, drive a mile a11d a half home 
to get your ll111ch ,Yithout doing }Tour 
other deliverie )? • 

The Wit11e : No, ir. 
Tl1e Court: Tl1i ,Ya th 011lJ· tirne? 

: -Ye ' 

· Q. Ju t ,vher ,Yere }Tou goi11g to · hav }Tour 
Iun ,ch on thi occa ion. A. Ho1r1e. 

• 

Q. You are married j? A. Y ", ir. 
Q. A11d y·ou live ,vith }Tour ,vif e f A. Ye , ir. 
Q. You till "\York for 11r. Gru11 tein 1? A. Ye , 

2 0 Sir. 
Q. When did you fir t tell ~ir. Gru11 tein a 

to what ryou ,vere d•oi11g on J er ey A ve11u J? A. 
K ext rriorning, next day. 

'Q. You told him of cour e that you violated 
his ins tructio11 , did11 't you? A. Ye , ir. 

Q. You have no phone at y,our home, have 
you? ·A. No, ir. 

Q. A11d you · tilt ·work for ~1r. Gru -11 tein J? A. 
Yes, sir. 

3 0 Q. Have you any childre11? A. Thr e. 
. . 

Q. Young ones~ A. The younge t i f ol1rteen 
' u 

n1onths. 
Q. And the ,oldest r A. She will be four in 

• I 

April. . 
·· Q. And a year ago was on1y three~ A. They 

' . 
don't go to school1 A. No. 

Q. You nev ,er in all the period of time that 
y·ou worked for Mr. Grun tein, y 1ou never went 
home for your dinner; you had no phone, and 

40 



47 

John Su· '.) '.Jnfy - For D ef endant-Re-cross. 

there£ ore did 11ot cornmunicate with your ,;vife 
to tell lier y,ou were coming home for dinner; 
i that right ~ A. She alw.ays expects me for 
dinner. 

Q. 1.. ot" Tith ·ta11di11g the statement that you 
1nade to the Jury a rnoment ago that 1you never 
before vYent horne for dinner before finishina-

a 
your job f A. X•ot uubekno,vn t to th .e boss. I 
go ho1r1e ev·ery da for din11er. 

Q. 1,Thet}1er it i b k110,Y11 t to the boss or 
11ot. It take a ,couple of hours to load in the 
morning; .. tak : .,.ou from three to four hours 
to unload, and ·} ou nev r go to your lunch be-
fore you c0tmplete your last deliver 1y, " rhici1 
,vould tak ~you at lea t until three or four 
o 'clo ·k in the afternoon; i that right 1 A. -
Doe n 't take that long; ome days it does, yes . 
lr 

Q. You al,Yay have about the a~e ~umber 
of <leli,,,eri ? A. Sorne days I have few; some 
day I l1ave a bunc.b. 

Q. It take about the same length or ti~e 1 A. 

Q. You vYere o-oi11g home, even, before twelve 1 
A v\ hen ,va thi ? . 

Q. On the da ·of the accident1 A. Oh, ryes, sir. 
. ~. ' 

Q. Did ) ou ta)k to Judg Higgins after the 
aie~ ident abot1t thi ca e ~ A. No, sir. 

Q. Did you talk to Mr. McLeod, who was an-
other ,one of the lavvyer in the case 1 A. No, sir. 

Q. Or to ·Hobart Higgins? A. No, sir. 
Q. Or Ge·orge Record, al o another lawyer in · 

the ca e. A. No ir. 
Q. The onl one you talk :ed to concerning this 

,~er3r imp ,ortant a pect of the case, that is , your 
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John Su; en y- For D f n.dant - R '.)_ ro .. 

goi110' to lu11ch t111e . .:·pectedl-y, ;va /0t1r bo 1? A. 
\\ hat i that 1! 

Q. "\v,.. a he tl1 0111 T 011 )T0u tall-- d to about 
that A. I do 11 't g t ) o u. 

Q. Did y·,ou t alk to a11ybod) el , ) be id yonr · 
bo co11ce1'l1in<r Tou.r o·oir1g l1om l1ne.Tpe tedlv 
for lu11ch ,vhe11 tl1i tl1i11°· l1appen d ? A. o, ·ir. 

Q. H i tl1e 011ly 011 3-rou tallT \d \Yitl1 J? A. 
Ye , ir. 

Q. You ar e t1re about tl1a t. aren't Tou ? \... 
Yes, sir. 

Q1• W ere11 't you talkin O' ,Yi th Judge Higgi11 
out here b t,v ee11 011e a11d t,\ '"O toua T' b for thi •" 
ca e wa . called. A. o, ir. 

Q. \\ · eren 't )"' OU tall(ing to J udg·e Hi o-gi11 thi · 
morning about that very am thing. 

Mr. Higgi11 : ·Of cour "e he vYa a11d y u 
were th r . 

Q:. Is11 't that a fact J? A. I have be n tall{ing 
to him, ye ·s sir. 

Q. About the fact that you wer· on your wa) T 
home for lunch; i n't that oJ? A. "\\Tell-

Q .. Did you or did ,n,'t J'Ou-- ho11e tly 1? A. I 
\tvas talk:i11g out there all morni11g. 

Q. With Judge Higgi11 ·0? A. Not only with 
Judge Higgins. 

Q. But ,vith the Judge ~ A. I wa tall(ing to 
Mr. Foley. 

Q. I •do11 't care about anybody el G; weren't 
you talking with Judge Higgin about the fact 
that you ·vv:ent home for lunch u11expectedly 1 A. 
Yes, sir. 

·Q. You lied, then, just a moment ago, whe11 
you said that your boss was the only one you 
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J h Jl u· ~ney -- For Defendant - R e-cross. 

-ev .r rr1 n.tio11 <l it to, i n 't that 
an ,,Ter). 

a fact 1 (N'o 

(J. I a} i · n 't it f A. It i in ... a way, yes sir. 

R )-direct E aniination by Mr. Jliggin : 

(i. Do }"'"Oll k110, Jir. X1i ,}101 ·, the father of 
th d a } l l1ild t A. Ye~ , sir. 

Q. You y ire tall .. i11g· \\ ith him last 11ight about 
thi ca e 1? A. Ye ·, ir. 

' ,. 
Q. At hi · r<-}que ·t f A. Ye , ir. 
Q. You ;\ .. ent ov )r ·civeral time since the ac-

cid nt 'lnd talk d to ~Ir. Xichol~ about this case, 
didn't }"'"OU, at l1i' requ ·t f A. Ye , .. ir. 

Q. You clo11 't on ·ider it a11y crime to talk t<? 
me thi · r11or11in c:r J? A. No; I don't see no crime. 

Tl1 1 Court: Afte r thi accident, where 
clid ) .. Ou g·o i 

'11h e ,\ i tne : I took the child to the 
ho pital. 

'Ih) Court: Tl1en . after that ~ 
'Ihe 1Vitne : Retur11ed back there and 

,ve11t ,vith tl1e officPr to the mother; then 
I ,v nt on my deliverie . 

Re () ro . · E}xainination by Mr. George: 

Q. Do you re1nernber having a conver atio11 
"' ith ~Ir. Xichol ·, the father of the child, after 
the accident 1? A. Yes, sir. 

Q. Do you remember telling him it ,,~.as an 
old car ~yiou ,vere driving and · that there were 
seven or eight part till needed for it, and thcj, 
brak:e were not all}'" good; didn't you tell him 
that1 
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Off'ic r Jo· ph 11 reu · '7i-For D fcnda11t- -
Direct. 

1:r. Hicr 0 ·i11 : I obj ct to tl1at a 11ot 
prop r cro -e./·a1ni11a ti 011. 

Tl1e Court: I \Yill allo,v it a to th ·) 
b: ·alce 

A. ~o, ir. 
Q. B 'ut yol1 do recall havino- a conver ation 

vvith the f.a ther of tl1i cl1ilcl ,, ho ,Ya, l(ill 1 d J? A. 
We hav ·e had three or four co11v r 'at1011 . 

.. 

Q. Did11 't y·ou tall( about the\ bralzc\ . A . .. To. 
Q. :Not at all )! A. Not tl1at I re111emb r, 11;(>. 

Q. You don't remembPr 0? A. X ot that I re -
sir. 
me111ber. 

Q. You wo11't ay that )rou lid11't talk : a.bout 
brake ~, ,vill you J? A. No, I did11 ''t peak : to him 
a bout a11y b: al(e . 

Q. YOU do11 't rein mb r ~Th ther you polre 
about a11y brak :P J? A. o. 

Officer Jo EPH TREU CH , ,, ... or11 for the def end-
ant; 

3 0 Direct Exa1nination by Ji1r. J-Jiggi1is: 

Q. Officer, you came there after this accident 
occured, did you not J? A. Ye ~, sir. 

Q. You didn't see .the actual accident. A. Ko, 
. sir. 

Q. When you 1 got there, ,vhere did you find tho 
t ruck; ·vY1hat position 1 on the road bed J? A. Abo11t 
twenty feet west of the easterly curb; about fif~ 
teen feet 11orth of the intersecting str t, See-

4 0 ond, a,nd J er ey A venue. 
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Off'i /r J · JJh 1 reu ·ch-For Defendant-
Dir ct. 

CJ. I11 r la ti 11 to th ·ar track ; the car tracks 
a r about in th c l 11 t l r 1? A. Ju , t about tl1c~ 
cent r. 

(J. In r la i 11 o tl1 '1 t, ~"l1er wa the truck 11 
. In r ll'1tio11 to tl1 l ar track, ,vell, the fro11t 

\Yil ll Ya · ,v ·t [ the ea ·terl track :. 
(J. \.ncl th r<?'ll' , h 11?' A. \\ .,. a this side; 

\Ya· rt f ' liag 11al po ·itio11. 
(J. r th r t,Y track , th re? A. Only one 

tra •IT. 
Q. u m la11 rail ·; tl1at i th rear ,vheels 

\Y \re on th ea terl v id of tl1e rail and the 
front '\vih 1, cat -co l 11 r 1? A. 'I hat i right. 

Q. ]-,a ·in er t ,vard' the left 1? A. Ye , ir. 
(~. H '"" far 11oril1 or ,s \co11d ,Street, did you 

ay : . bout fif le11 f et or twenty feet. 
Q. W lr tl1ere an load of meat in the truck 1 

A. lh r ,va , "'om 111 at; I don't k:now how 
much. 

Q. 'I lier l \\ "a , , 01n ther f A. Ye , sir. 
Q. ,\Tl1 11 } ou 0 ·ot th€?re, ,vhat clid ) TOU find as 

to tl1 child 1? A. ,~.... 11, the drrv r of tl1e t i_ 11ck:, 
}Ir. 1\\ lll l), h l1c1d tl1 child in hi arms in the 
tor 011 tl1 cor11 r of 8 cond a11d Jersey Ave-

11ue. He ,Ya, quit excited, ,vo11dered ,vhat he 
·hould do ,vitl1 it, a11d I told him to the hospital 

011 th tru k. 
Q. H \ '\Y 11t ,vith }TOU f A. HJ \Yent ,vitl1 me. 
(~. Aft r you ,vent to the ho pital, ,vhere did 

~you 0'0 vYith him 1? A. To the Second Precinct on 
7th itreet. · 

Q. A11d aft r tl1at 1? .li.. To the l1ouse to see 
the mother if he ,va11ted to rnake a complaint. 

Q. X o,,, officer, did you test the b i akes 011 tl1is. 
truck J A. I did. 

10 
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Benjarnin Grun t in-For Defendant-Dir t. 

Q. Were tl1e-y g·ood or bad J? A. ,\'" ell they· 
were good. He had to maly< a ·vci-y 11dden top 
again t the light ,,ith the trucJ~. 

Q. They vYere crood there J? A. The) ,v f~ 

good. 
Q. They ,vere i11 p rf "Ct co11ditio11 a far <ls 

the brak :e were co11c rued J? A. Ye , ir. 

Cvros Exaniination by ~([ r. George: 

Q. Are you a mecha11ic J? A. o, ju --t a police-
man, that's all. 

B,E,:NJA11I T GR,UNSTEI ~Torn for the de-
·2 0 fenda :nt: 

Direct Examination by Mr. Higgin): 

Q. You ,vere the O'\\~ner of tl1i-. truclc that 
involved in, this accident J? A. Yes, ~ir. 

Q. Sweeney bei11g .. employed by you 1 A. Ye~, 
• sir. 

Q. You are i11 the meat bu in.ess? A. Ye , ir. 
Q. What ti1ne i11 tl1e morning· did 11r. S,Yeeney 

3 0 get to 3Tour place? A. Ab,out 6 :30. 
Q. Did they have breakfast there f A. Had 

breakfast at my place at 8 o'clock:. 
Q,. About what time do they generally get out 

on their deliveries f A. Start out about ten 
o'cloek. 

Q. They get ba .clc generally about ~rhat time f 
A. About b•etween two and three. 

Q. When you employed 1Ir. S\\·eeney, did you 
give him any in,structio11s as to whe11 he could. 

40 
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B nja»1 ·1 Gr1u1, ·teiJZ- For DPfendant - Direct. 

ha, l1i .. · l 11 l ? . Hi ~' in ti-u ·tions "\Ya to make 
d li lri l · all 111 from th 1 la~t call and com e 
ba ,J ... 

I\lr. G r 0 • : v\ hat i · tl1at ! 
'111 \\Titn ~\ ' : Hi · in ·tructio11 i to 

mal'·· all d l li ri l ', all up from the la ·t 
·u 'tom l • and to J turn to th e place ot 

bu · in ' ·. 

(~. ,, o,Y \Yl1a t Y lr l tl1 in ·tru ·tio11 a bout hi ___ 
lu11cl1, or an Tthi11 °· cl' 1! A. 1Vhen ~1e return:::,• 
tl1 l tru ·k 11 ·an1 O'O '\\ ·1h r v r he plea · ; he is 
tl1ro11o·h a thr 1 < 'clo ·l ... 

Q. \\ ... a · tl1 lre an Tthin o· aid a to ,,Thether 111-~ 

coul l h·1v lu11ch duri11°· that p riod or not? A. 
othin<r ;va ·ai 1. 'lhat i~' th : ea on he has 

hi lun h in tl1 111 rnin°· before he leave , ,vhen 
h l i · to 1nak l1i~ d liv ri . 

(J. nd tl1 n ,,,.l1at 1! A. 'lhe11 he is to return 
,Yitl1 th . tru ·le 

(J. A1H1 aft r ., .,ou mployrd him did 3~ou in-
truct l1im ,vith r p Jct to that any further, at 

an otl1er time: 1? A. I do11 't cret tl1at. 
Q1• Did ) ou at an other ti1ne instruct hirn 

dbout tl1 · d liv ri · 1? A. I a\way instruct 
th m at all tim l al,Ycl\ · to b ar in mi11d that ., 

th y l1ave to mal.. the deliv 1 ie and then re-
t11rr1 and 11ot to ·top a.nywhere el e. 

Q. T l1i i fr , h 111 cat J? A. It is fr e sn rne at 
a11d p ri ·hable. 

Q. Peri "hable 011 the truck f A. Yes, 11ot t~) 
b e '"PO ed. 

Q. Did that ame rule apply to nll }rour other 
men J? A. Y ~, sir. 
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B enja,n in Grun ·t ci JZ-Ji 1 or ]Jef end a nf - ( ,1 ro ·. ·. 

·Q. At an T rat it ,,T·1 \Yro1.,o· to o·o 110m '.\ for 
ll111rl1 thi day · J? A. Y , ·ir. 

Q. Did yo11 lrnO\V he ,,Ta croi110· to go h ill for 
lu11ch thi dayl A. No, 'ir. 

Q. You k:n ,,y: ,vl1 t thi .: fir 't d liv rv ,va · 011 • 

·v\T arre11 Str et 11 ar Gra11d J? A. Ye , ·ir. 
Q·. ].,ro111 ther to 8 Pcond Street an l J r Y 

ti 

Avenue i · 110,Y far J?' A. I hav 110 cu ·10111 r · 
tl1ere. 

Q. Ho,y far i that a,Ya fro111 tl1i \\'" arrc11 
St1eei plac J? A. It i: about a mile. 

Q,. And U11ion Street a 11<l VYT ·t Sid Av nue 1 

is directly ,ve t, ft1rther w ' t f ro ·m ,\Tarr 11 · 

Street J? A. Go up Gra11d Street to o·et to Union · 
and \\Test Side. 

Q. Jer ey Av 11ue a11d Second Str et i in a 
tria11gle from that. · A. A,Ya: T o'ver to the right. · 

Q. Did )TOu in ._ pect the brak :e ' of thi t ~ ucR t · 
.J._~. I have tl1e111 in ._~pected on the ear v l"Y S t- : 
urda T It i fheir dutv T to look the car o r. . 

(~. ,\ -rith refere11ee to thi accide1 :t, dicl you . 
ins pert the111 the11 J? A. The f ollo" Ting da~v. · 

Q. What conditio11 did yot1 find tl1em i11 J? A. 
] ·ou11d them perfect. 

(~. Tl1e brake " ,vere i11 perfect ord r J? A. I11 

perfect order. . 
Q. Wa l\fr. Swe ·eney tran acting a11 bu .. i11c · · 

for you there ~1 A. I do11 't get ·you. 
Q1

• W a 11r. S :vveeney, at Second Str t and 
J ·ersey A venue, tra11sa ·cting any hu in for 
y,ou tl1ere J? A. o, sir. ,. 

·Cross Examination by JI r. George: 

Q. But you had you r p •eri r,hable meat in the · 

4 0 truck at the time, didn't you? .;..~. Yes, ir. 



B enjarn in Grun. ·t c>in-l?or Defendant-Cross. 

(J. vV11· t i~ h hclra t )r of )rour cu tomers; 
J)ri '"at ) lu \... To, 1ir; butch r .hops. 

ci. Oll d li I' ill ' t to th bl1tcherR shops to 
b , o 1 l i mm 1 i at ) 1 '" 9. ' y · •i. , 11'. 

Q :B r( · h 111 at · "') e 1· • • ..I. ' 1·. 

(~. \ tl1·1t .,'"OU tr~ .. to 1nak it -v-our busine ·s 
ti 

to > t tl1i.- mP·1t clPlivcred a.- oo.n a po ible1 
A. Before 01 o' ~1oek. 

Q. \..11 () . it 1! \... ~\-11 0 f it. 
Q. It i' for that rPa 'On that you give the ·"e 

m 11 th :iir breakf a 't arl}'" in the morning on 
th ir arrival and tl1 11 after the., load up yol1. 
O'i v tl1 m th ir fin n 1 in 'tructio11 , . A. X o, the3T 
have to load th ir tru ·k and 1 ave ,vith their 
n1 a 1., a11 l 111ak.) tl1Pir dt liv 

Q. 0 f 'OuJ .. Tuu never tell them ,:vhat route 
to tal .. ) \Ya.tl1 tl1c) d liv<: rie, 1? A. They have in-
tru ~tio1L' fr m m ''"' h re to go. 

Q. 'I l at ju ·t ,Yl1 r , \Yh n and ho,v to go f 
. Ho,y to o·o. 
Q. You tell them ho , ? A. Hovv to mak their 

cl li,T ri I in trt1ct th n1. 
Q. \Vhat ~:tr t:; lid ) .. Ou t 11 tl1i · 1nan, s,vee-

n \'" to g·o throt1 o·h rtain treet from }'"Our 
place of bu ine to the \\...-arre11 Street pr~ce f 
A. G~ a11d Strc) t. 

(J. ncl "\\Th r 1? 1. \ \'" t Side. 
Q. n l th 11 :vhat f A. 1Ial'"e a top on v\"'" e "'t 

id and nio11 1 treet. 
Q. Then after th deliv ry in v\t arren Street J 

(lo } ou tell l1im ,vl1at tre .et to go through 1ro11.1 
v\T arr . 11 ~tr t 1? A. I do11 't t 11 jll t what treet; 
I am not o-oing to follow ·vYl1at 1 treets he is turn-
in1g through. 

Q. 0 r ,vher to go~ A. I tell him w:1at streets. 
he ha to go to. I can't t0ll whether he i going 
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Benja1nin Grun ·t iH-FoJ' D fe ,ndant-Cr 

on Commu11ipa,v · A, .,. )nu or Oc c:111 tur111r1°· to 
0 1cea11, or trai<rht llp C;o111mu11ipa Y nd 011ti1111(~ 
that ,vay. 

Q. Tl1at '\Ya ~ onl. T 011 "\\T arren tr l t d )liv )r., r 

A. I can't tell him hO\\r to cro-

Q. I am a ling abo11t all tl1 d li·v )riP ~. l)i 1l 
) TOll tell eath man each day · j11 ·t e ... ,.artl, r "\Yhat 
streets to go throuO'h i11 mak :ing· th e (leliveri J? 

A. Do you live i11 J er ey (}ity J? 

The Court: An \X{e r the que~tio11. 

Q. You heard Ille ~a.,r that ;? A. I laid th 
2 0 route out for them. I have th deliver., lip ~. 

I do11 't tell tl1er11 ju t tl1 tre t. 
Q. It say deliver thi to \\.,..arr n Street, d r)_ 

liver thi to W t Side Ave11ue, o and 'O J? A. 
Yes, sir. 

Q. Doe it al o a i11 giving· Warren Strert, 
y,ou mu t go we t 011 Grand Street and South-
east on ,V arr n? A. o, doe n 't .a) tl1at. 

Q. So you don't give pecific i11 tructio11 1 J? \... 

I tell tl1em-
3 0 Q. Wait a minute pl a . You do11 't give 

4 0 

specific in tructio11 as to ju t \\~!hat tre t '. he 
should go on, do you 1 A. He goe up Gran l 
Street. 

The Court: Do ·you tell hir11 ,vhat 
street he mu t take J? 

The v\ it11e : I don't tell him what 
street , that i traight and t11r11 in on 
Grand Street-
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13enja,nin Grun.·tein-l! or Defendant-Cross. 

Q. ... mind ,Yl1a t ·tre t · l1e turn in. Y Oll 
don t t 11 him , That ·treet h ha to take; all 
.,To 1 Ye nt him to d i to d liver these things 
b f r 11 o' ·lock, if po · ible 1 A. That is 
ri o·h t. 

Q. \_11 1 011 thi , particl1lar occa ion he had 
~i )·ht d liv ri , J! A. 1hat i right. 

Q. Th ir1.·t 011P '\Ya v\T arre11 Street 1 . A. 

Q. \_: To11 1 tP r le '1rn }d, tl1a t 
h ) . ti 11 l1acl th 0th r deli Terie 
Th(_ i '1 rial1t. 

,va delivered ; 
to mal{ef A. 

Q. rr '1ki11°· at lea ·t t,Yc11tv fiv.,.e minutes to n 
mak tl1 fir , t d i li y · r.,.,., h till had even de-
li v ri l , o rr 'llc , , omp of tl1em ,vay do\\.,.11 in the 

10 

Gr n,,,illP · ·tion 011 , \T t Side ..Li\_ venue, over 2 o 
on th o h r ·i 1 of the City, and he vYas to 
me kP the t b for 011 o 'clocl( J? A. That is right. 

~- \\ el , 11 ,Y · if it take about t,vo hours or 
t,Yo an 1 <- half hour. to load l1p i11 tl1e morning, 
anc1 c ordi 1 °· to hi te~timon3 ... , if it tak:e tl1ree 
to f Ol1r 1H)l11' to l111load, can yol1 tell us ,vhat 
tim thi men 1 ft tl1at morning? A. I . told 
y·o 1 • 11 li 1 n 't e ... plain ,,,,11 .,. it take t,vo hours 
i o loa l that trl1 k · ,Ye l1a,T to cl1t that meat 11p. 

Q. I am a ·king· . Toll a ql1e tion 11Ow ,ivhich is 3 o 
Y r3.,. ·impl , probably· 11ot i11 tl1e line or tl1e 
q11c tion y0l1 a11ticipated, but the question is 
y·e1·}T ~impl . "\Vhat time did he leave there that 
mornincr J! A. He i uppo ed to leave about 
10.15. 

Q. Then he immediately leave for his first 
dc~Ji ... ery·? ..L.\. 'lhat i rigl1t. 

CJ. v\ThPre i , ... our place of business! A .. Ferry 
and J cffer on Street, Ho1v;k011. 

4 0 
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Q. l-Io,v 10110-doe it tal{e ) .. Ou to go from 
tl1ere to ,\Tarr 11 Street, to the '-\T arre11 Street 
<icli, .. er ·y J! A. rr al~) , about t 11 to t" .. ~lve min-
utes. 

Q. He left y·our place at a quarter pa t ten 1? 
\.__ Tl1a t i ·, rig-11 t. 

Q. So tl1at lie ,Ya at vv arre11 Stre t 11ot later 
tha11 10.30 t A. rr hat i · rigl1t. 

Q. You l1earcl hi , ,tor ·y·, di 111 't J'"0t1? A. I 
presume e~verybody did. 

Q. I tlo11 't ,, .. rn1t ) .. our pre umption ? A. I 
did. 

Q. You l1eard l1i "tor ·y 1? A. Y s, sir. 
Q. You l1eard l1im say tl1at he left at a 

ql1arter pa t ele ·ve11, and tl1at he had thi ac-
cirlent at t,vent} T minute, of t,velve; i that right v? 

A. 1l1at i right. 
Q. ·Or rather tl1at he completed the delivery 

of the Warre11 8treet delivery at twe11t) minute ' 
of t,Yel-ve and hi accide11t occurred at a quarter 
of t,velve? A. Ye , sir. 

Q. rr'l1ere i ju t a di crepa11cy of 011e hour 
a bet~ ree11 you a11d him 1! A. That i right, . ye sir. 

Re Direct Exr1Jnination by .ZJ!lr. Higgin : 

Q. Of course, )7 0U don't know .. here he went 
after he left your place f A. No, sir. 

Q. Did )rou ee the trucl{ after the accident? 
A. I did. 

Q. Were there any undelivered orders of 
meats i11 it at that time 1 A. I didn't see him 
until late i11 the after11oon. 

The Court: Do you k:now whether the 
orders were delivered or not f 

" 
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Eenjan in Grunt·tein-For D fendant-Re-cross. 

Tl1 Wit11 · · : I didn't l{now until he 
r }t 1,r1 d that thi accident had happened; 
th )r l }r .. ,va · 1 ot delivered at the time 
the a idcnt l1appened. 

Th ( 1ourt : Afterwards f 
Tl1 \\ ... it11e, : After,vard I learned of 

th a ·ci lP11 t. 
Th } ( 1011rt : W r J the order delivered 

that da '"f 
Th.} vVituc : The order were deiivered 
that da~y. 

R ( 1 ro.' · E aniination by Jlr. George: 

(l. By· n ., ... J? A. --Ye, ir. 
Q. After h kill d the child, or rather injured 

thi cl1ild, he re 'urned hi .. job J? A. He resumed 
hi~ deli,triP. 

Q. What tim did he get back :? A. I could 
not r collect the time he got back :. 

Q. Aroulld thre} o'clock J? A. Arou11d three 
o'clock. 

Q. ~o tl1at the incide11t of triking this child 
and inflicting injurie from ,vhicl1 she died, did 
not l u t up th program of deliveries, so far as 
the deliverie \Yere concerned f A. I did not 
learn of the accide11t until the deliveries were 
lr1ade; that i when I fir t learnt of the accident. 

:\fr. Hig 0 ·i11 : · Defendant rests. 

(Rece s to 10 a. m. ~tfarch 20, 1928) 
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Ca e. 

1~I,arcl1 20th 19~ , 10 a. m. 

(~Iet pl11' t1a11t tc> adjournment). 

~Ir. Hio·O'in : I mov -e for a dir io11 of \'" r-
elict i11 favor of t11 d f nda11t. Th def ncl:: nt 
i the 0,, ,,11 r of the ar i11 que ·tion, an l I 11O,v 
mak tl1i moti011 on th g·rol1nd that t11 u11co11-
traclicted I roof in the ca , i that th dri\ '" r, 
,Yllo i s 11ot a part} r to thi " ~·l1it, \Ya' 11ot opcratincr 
the car i11 the cour of hi emplo y111 11t by· hi 
0m pl0 }TC r. 

( ~lotio11 arO'll d) 

The Col1rt: Thi i a ca " ~Th r , it ee1n 
to me, tl1ere i e11011g'h e\ '"id nee to rr,ake it a 
jl1ry · que tion, a11d for a number of rea :011 : 

~_,,ir t, tl1e te ·timo11y 0f tl1 def e11da11t him-
elf i that thi 111a11 1 ft l1i tore at a quarter 

aft er te11, ,vhe11 tl1e driver ay·, it ,va a q u,artcr 
after ele\ '"en. Thes .. \Yere botl1 i11 accord a to ., 

jll t 110,v lo11g· it \\'"Ol1ld take to crct from the 
tore to mak :e the fir t dcliv r ·y·_ The dri ·v r • 

~ay· that lie 011ly· made .one deli\ '"Cl'3'", and that 
after that fir t deli, ,,ery l1e ,Ya on hi ,vay l1ome 
,vl1e11 thi. accident happe11ed. 

3 0 rrhere i great co11flict a to time, a11d it is 
very importa11t, bc ·cau e lie had 011ly· !I\.':lde one 
deli ·v•ery, and it col1ld not l1ave b e11 that he 
left at the ame time that hi employ ·er ay 
he left; there i a11 t1ol1r differe11ce th re and 
he cot1ld l1ave made t,vo or three deliveries 
withi11 that time. There i no explanation why 
that happened. 
. Seco11dly, thi man wa 11ot fini hed "Tith his 
day's work : and on his way home as i11 a great 

4 O many of these other cases quoted wa the ca e, 
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Ca e. 

1)11 t ,va , '1 uall '" )11 °·a red in hi ' ma ter 's b11si-
11 •• j11 •. t p1 ior to, at 1 )a t, the happening ' of this 
accident. 

I} lri vi11 a a truck loaded ,vith l1is 
ma . ·t r • 0 ·ood. ·, c n l th onl ,, te ·tiir ,ony i11 the 
\Y hol that 11 va . going home, i. his O\Y11 

t,1 iPm nt 1.hc t 11 ) ,,,a. , and it ·eem to me that 
~}H;11ld b tak 11 into con ·id ration, togetl1er 
,,'"i th th ) f 'l jt that h } t ) ·tifi ed that after the 
a .0 id nt i11 an ' \Y rino- a to ,v.hat he did then, 
'' I ,v 11 to tl1 I-Io._ pital. '' '' Q. What did you 
do th 11? \. I d 1 liY r d tl1e aoods. Q. And 
,Y hat (lid Tou1 d then. · A. I returned to the 
k ' t ( l' ' '• 

Tl1 t timo1ry· in tl1 ,vl1ole ca e is that he .., 

1 0 

ll \'" r did o·o 11 ar l1i .. home for hi l11nch. vVhy 1 2 0 
II m·1 T l1av l1ad good excuse. But whether 
or not, 1111d r all tl1c.'.e circ11m tances, t11e Jury 
b li \ l 1.hat he ,va: 011 hi way home, which if 
he ,,Ta , ,vould ha, e b en outside of his employ-
IP , nt and \YOl1]d reli ve tl1e ma ter of liability, 
mak it a qu . tion for the jul'} '" to decide. 
,, -"'11etl1rr or not that ,va o, 11nder all tl1e cir-
Cllm ·tc 11 i11 the ca e, i11 m T j11dgme11t, is a 
j U.l' '" q ll 1 i J 11. 

For tl1a t r a on, tl1e motio11 \\rill be refused 3 O 
a11 1 an e.LTception allo,ve<l. 

,}Ir. Hig·g·i11 : E./·ception. I take it that your 
II011or d cirle · it i a quc tio11 for the Jury. 

T Col1rt: Y) , that the jury must deter-
min ,vl1etl1 r or not he wa then outside of his 
emplo3rme11t. 

~Ir. Hio·0 ·in E rception. 
The Co11rt : I will grant you a11 exception. 

( Co11n el ummed llp to the LTnry). 4 0 
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THE COURT'S CHARGE. 

The Court: G 11tl rr, 11 of the j11r ., ... : 

Thi i a11 actio11 brol1°·1ht b ... l 1lark : H .... ichol , ., 

a admi11i trator ad pro ql1 11clt1m of th :BJ tat( 
of l;atl1erin Xichol , d c a· d, acrain ~t thi~ cle-
f e11da11t, Be11jamin Grl111 t i11, to r 1ov·er for 
clamao·e~ ,vl1ich 11 alleg ., ,ver0 cat1 •pd b~y a11 
accide11t that l1a1Jpe11ed on If,ebruar3 r 9tl1, 1927, 
h re in J er v· Uitv i11 ,,Thicl1 thi little 0 ·irl 

el .., ' 

,, ... a killed. 
Thi l1it i brol1 cr,ht l1nd r ,,~hat i k:no"Tn in 

N" Q,y J er e a., the '' D atl1 Act'' ,,,,l1ich I ,vill . ' 
di Cl1 ,Yith ., ... ou a little fl1rtl1er 011 in my 
Charo · . P1·ior to it enactm 11t, ,,There death 
occurr d from the n g·li()'ent act of a11oth r, 110 
recover ·v COl1ld be l1ad. Tl1e11 thi ..L.t\._ct ,va .., 

pa ed g1 iving tl1e admini trator the right to 
bri11g the uit ,vher the per on, if alive, "Tol1ld 
have been able to bring it. 

'I he measure of damage i defined b3 the 
tatl1te, if 3 ... ol1 come to tl1at at all, and tl1at I 

,yill take 11p with ) TOU a littl later "Tith relation 
to ,, ... hat the la,,T a~r in r f ere11ce to that que -
ti 011, in the e·v·e11 t } ... 011 do co:rr.e to it. 

The plaintiff in thi ca~ e allege that 011 this 
day i11 question that thi little 0 ·irl " ... a cro i11g 
the treet here in J er ey City at a cro -walk; 
that thi truck:, drive11 by an agent of the de-
fei1c_la11t ,,Tas comi110' alo11g at a l1igh rate of 
speed a11d carele ly and negligently operated 
by the driver, truck this little girl and cau ed 
her death, and a a re ult of tl1at 11egligent act 
of the driver, the attempt i made to hold this 
clef endant respon ible. 

' J 
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Th C1ourt ) · Charg e. 

Th 1 l i 11 \ i11 thi , ca ·e i , th.ree-f old, as I 
1111 l \r ·ta1 d it. \.ntl \Yl1cn I 'a T fir t, second or 
third 1 fe11 ~, it mak no differences as to 
th i r o rfl r a~· I am mE r 1 defini11g them as 
fir ,t, ·e on 1 '111(1 thir 1 for ... our convenience, not 
11Pc ·~ c ril ... i1 tl1 order in ,Yhich tl1e def ense ·s 
ar n. 

Fir t tl1 1c rcncla11 t a ... that there is no 
r1 glig 11 Jll th part of the driver of this car 
a11cl h r for , th r 1 bcino· 110 negligence, of 
col1r · 110 re ov r, ... could b had. 

of 

t- ) 011dl, ... , th d f )ndant ,a) ... tl1at eve11 if 
th r ,Ya , necrli 0 • nee in tl1e operation, ma11age- -
m 11t an l ontrol of thi car by this driver, 2.0 !~ 

that 11 rth 1) \ ' tl1 accident ,vas caused, or 
nt 1Pa ,t partly · au ed through the contributory 
n ?"li(0 · nc of th chilcl i11 rt1nning 011t i11to the · 
.. tr t i11 fro11t of tl1i automobile, a11d that be-
inr ; o t11at that co11tributory 11eglige11ce- helped 
ca11 ) tl1e accide11t and l1enc there could be no 

rlhircl, the defendant ·ay that e·ven if there 
,va 11 °'lig· 11ce on behalf of this driver and that 3, 0 -
11 -glig· nc ,va th proximate cau ,se of th .e ac-
cidPnt, a11d ven if th little girl was not guilty 
of contributor} ... negliO'ence, that 11evertheless 
thi -. d fe11dant i, 11ot liab ,le, becaube this car 
,va not being operated at tl1e tirr,.e of the ac-
cident by hi ervant in the scope of that ser-
va11t ' 0 emplo~ Tment, that the servant was doing 
somethinO' "\\rhich he had been forbidden to d<), 
ann that at the time of the accident he ,vas act-
in 0· out ide of the cope of his master's em- 4,0,~-
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ployme11t a11d that ther fore the ma ter hol1l l 
11ot b 11 lcl r po11 i bl . 

X o,,,., a motion \Ya mad lrv th def e11da11t to 
direct a , ... erdict in thi " ca e, ,vhich ,Ya · rcft1 ' ·d, 
a11cl it ,Ya~ reft1 ed b cal1 · tl1e L1ot1rt thot10"hi, 
tl1a t tl1ere \Ya a confli t of t "timo11,... in one . 
or all of tl1c e ·vital thing that I havp ju t 
"pol~ 11 to 3 ... ol1 abot1t a conflict in the tP ~tirr ,on T 

of 'l1fficie11t clegr e a to enabl rea onable m 11 
to come to differe11t conclu ion 11po11, that the 
C1ourt ~ubmitt d it to 3'"011 a · j11ror for 3 ... ot1r 
detern1ination a to ''""here the fact li . It \Ya 

i11 110 en an ·v indicatio11 of " .. l1at th l iol1rt 
mi 0 ·ht thin1--- of th ·itt1a tio11 a pr ~e11 te(i i11 
thi ca c. It ''{a i11 110 \\ ... a) ... e"",.pre ing· the 
Co11rt' per onal ·v-ie,v of " .,.hat the evide11ce " .,.a , 
nor tl1 \Yei0 '11t of the e,rid nc , 11or hovV' much 
cred 11ce hot1l l b 0 ·iven to the evide11c , but 
,, ... a~ merely a11 i11clica tion that in tl1e judg·ment 
of tl1e Col1rt, tl1ere ,va a co11flict of te timony 
rai ed, ;\'"hich rai ed an i l1e of fact for J '"OU1 

a · jl1ror to decide from the evidence a ~Tou 
obtained it 011 tl1e tand. 

:Now, i11 order to determi11e thi que tio11, you 
vrill be i11tcrcsted, of cour \' i11 l~no,vi11g· ,vhat 
the law i covering the different que tion that 
are , rai ed bv· tl1e def e11 e . ., 

It seerr.s to me that tl1e first que tion that you 
are to determine in thi ca e i ,vhetl1er or not 
this servant \\Ta at the time of thi accident 
e11gaged withi11 the scope of his master' em-
ployme11t. You see, it is admitted here that 
this wa the master's car, a11d it is admitted 
that this was the master' erva11t, o that you 
must mah:e a distinction, a11d l<eep in mir1d 
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that th r i 11 i11c n 'i .,t ncy in the defendant's 
cont 11 tion an l that, ev 11 though the defendant 
adrnit th o,Yn r hip of the car, and even 
tl .ouO'h h a lmit · that thi. ,ya hi ervant, that 
11 .,. rth l .\' h a11 ~a}T that for the time being 
c nd t th tim that thi, accident he vva 11ot 
}1i, .: r, ... ·1.nt in th ·cn"'·e that he ,Ya acting , out-
._ i.lP of th :cc)p( of hi.· emploJrment. 

So that . .,.on :t' rt 011t ,-rith the premise, pre-
di at cl 11pon th fact that tl1i \\"'as tl1e master's 
·ar, 1mitt 11.,, ... ' O · and that thi "\\.,.as tl1e n\as-
t r'., · r ·va11t, admittedl3.,. o; b11t the questio11 
th --t Yon hav ()4ot to determine i ,,,,hether or • 

not, at th ti1n • f the accident, this servant 
"\Ya.' a tino· ,vithi11 the 'Cop of hi ma ter 's em-
plo ... meni. 

011 :vill r m mber ,-rl1at tl1e testimony vvas as 
to th· t 11.,.,. bcJth tl1c) driver ancl by tl1e master, 
an 1 Yo11 , ... ill r 1rr.emher ,vhat the circumsta11ces .., 

, ... r ·urru111ldi11 °· that partic11lar tl1ing which 
th li-i\" · ,:(, r~· 11 ,Ya doing at that time. 

T ,, ,, if ... 011 fi11 l that the accident ,,,.as d11e to 
th n crligence of th driver of this car, it ,vould 
not h \ uffici nt that tl1 driver of the car vvas 
cmplo., ... c<l by· the clefe11cla11t, but, to make the 

10 

20 

clef 11dant liable, it must al o appear from the 3 o 
evirlenc tl1at that the driv r ,vas, at the time of 
the accident, e11aaged in the performance of 
hi dutv a · nch crv.,.ant . ., 

,Ju tic( Fort, peaking for tl1e Court of Er-
l'Ol\, in the ca of Holder vs. \Rice 68 ~- J. L. 
324-329 a-v a follow : 

' t.l 

Tl1 "er,rant of the ma ter ca1111ot bind the 
ma ·ter to re po11d in damages to tl1e plaintiff 
11nle it be how11 that the act ,vhieh the ser-

40 



10 

20 

30 

40 

66 

Th Court' · Charge . 

... a11t did :vl1icl1 al1 d tl1 injlll') T ,,,.a an net 
\xpre ly· or l)o/ ... impli atio11 ,vithin th line of 

l1i d11ty· n11d r hi C{Irvloym 11t . 
..L.t\._11d in a11otl1er a , , th Cot1rt of Error a11d 

Appeal aid, 
Tl1a t a ma ,t r i orclinaril T lia bl i11 a ci il 

l1it fur tl1 tort , of hi , , rv·ant if th · art b) 
done i11 th cour 'P of l1i ' emplo~Yme11t in hi ' 
ma ter' rvice and ,vh th r it i ' O do11e or 
11ot dep 11d l1po11 tl1e fact i11 eacl1 particl1lar 
ca · . To r 111 r t}1 m3. ·ter liabl for th 11 -
g-lig·e11t act (Jf t}1 .:ervant it mu ,t b ,vithin 
tb cop of hi '1 Pmplo~"me11t. 

So 110,, ... , Gentlem n of tl1e J t1r. T' appl~ving that 
la,v to the fact a "\"OU have tl1em in thi ca e, 
ancl tl1e fact , to th la,v a I l1ave give11 it to 
you, you ,Yill determi11e that fir t, be . all it 

cm to me tl1at tl1at i an important que tion, 
\Yhether or not at th time of thi ~ a cide11t, this 
lriver ,va acting ,vithin tl1e · ope of l1i em-
plo~rment a tl1 i r, ... a11t of th d fe11dant. 

If he ,va 11ot, that end the ca e, becau e the 
driver i 11ot made a party ·, b11t only the ow11er; 

o that, if tl1e dri, r r " ra not hi ervant, that 
e11 1 the ca e and ·,{our , ... erdict m11 ,t b for 

o/ 

th def enda11t. 
Now, if 3rou find that he ,\ ... a the ervant of 

the def e11dant at the time of tl1e accident and 
""'a acti11g ,Yithi11 t 1he cope of hi employment, 
the11 ~you, have got to go a further tep, and 
fi11d ,vhether or not tl1i accident ,y·as cau ed 
throug-11 the negligence of tl1e def e11dant' agent, 
that i , the driver. 

The burden of proof is upon the plaintiff 
to ati fy you by a preponderance of the evi-

I I 

. . 
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cl n that thi , a id nt ,va , cau ·ed through the 
ne 0 ·li 0 · 11 of th d )f 11dant' driver, because the 
m r l1app 11ing· of an accident i 11ot enoug ,h to 
jl1 ·tify · a r o 1 ry·, b11t it mu t be ca11sed through 
th n< 0 ·li0

• n ) of th l f ndant, either per-
011aI1~~ or thr ug·h tl1e ag nt or ervant, as al~ 

l o· 1d in thi: a:P. 
An l if 3,.011 fin l that thi driver ,va negli-

g 11t, ., "Oll mu ·t further fi11d that that 11egli-
g 1 11 \\"'a , tl1 1 }Jl'v ... Tiir.at cau e of the injury and 
th d ath, and that it ,,~a the moving cause, 
th au , ,, hi h ·tarted tl1c other ca uses i11 
motion, and th cath 'e ,,Tithout ,vhich the ac-
·i 1 nt and th r 'lllt and deatl1 ~.,ould 11ot have 

0 lll'l'P(l. 

~o, if you find tl1at the defendant ,vas negii-
g 11t, tl1r cl1gh l1i driver, and that that negligen ,ee 
'\Ya th IJl'O .. ri1nat Call e of the accid0 nt, then 
thi 1 f e11clant if thi clriver vYas his agent ,or 
hi~ , r "ant at th time of thi accident, the de-
f e1.da11t '\Yould bP re pon ible and would be li-
a 11 in <lamag· , to this e. tate, l1nless the acci-
dent ,va cau ed through the contributor 1y negli-
0· ) 11 0 r th Ii t t I e $! i r 1 he 1' C 1 f. 

() 

And if th re ,Ya. contributory n°gligence in 
bn d gr . , no n1atter ho,, T mall a degree that 
mip·ht b , it ,Y· l1ld defeat a recovery and your 
verdict hould b for the defendant. 

Bl1t if ~You find, after a careful consideration 
of all th evidence i11 the ,case, taking into co,n-
. id era t j on ,:y·}1a t t.he dl1t\ · of this driver · was, . 
nnd ,Yhat the <ll1tv of the lit tle girl ,vas, if yo11 . 
find that he ,Ya the defendant' agent and ser-
vant at the tin1e of tbe ae cide11t, and that he ,vas 
no';]i_cre11t and that the negligence ,vas the pr ,oxi--

1 0 
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40 
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111a t ca u e of t}1 accicle11t a11d tl1a t thi li ttl 
girl ,Ya fr e from cc}11tribl1tory 11 gli(renc 1 , then 
J'"Ou "\YOl1ld co1ne to the qu tio11 of larna(J' , 
"\Yl1i .h I ,Yill tak llp \Yitl1 '"Oll in ju 'i a 1 1:Jm 1 11t 
a defined 11ntl r tl1 la,Y l1ncler ,Yhi ·11 tl1i .. a ·tion 
i brougl1t. 

It ,Ya· the ll1t·v of thi dri T r to o op ra J 

n1a11a(re and c ntrol l1i ·ar, a a · a __ ·onabl., 
prud nt p r ·011 ,Yould u11cl r "tand th circl1r11-

tanc , a11d I tl1inl~ I can b t illu trat that to 
o/-oll by agai11 qu ctino- from ,Yha t ha h 0 11 aid 
by· the llpper Col1rt · the Court of Error a11d 
Appeal i11 a ca e of thi kin l. 

X (r1igene pr ~·l1m the br ae}1 of 0111 duty 
o·\"vin°· fron1 011 per on to another. Th r f re 
in ne 11eglige11c i cl1arged b·y th plaintiff h re, 

hi dllt}'" i~ to ati~ f)T y·oll b~v a pr po ,nderanc 
of the evide11c in tl1e ca e th t tl1e defendant' 
dri ·ver ,Ya 11egligent. 

It i." nece~· ar ·v for ·vou to kno,Y \Yhat dllt\~ . . 
the driver ,of thi~ automobile O"\\ .. ed to other 
user of the hi O'lT\Ya .... ., 

I ,Yant to ay right here that the driv· r and 
the decea ed had a right to u thi high,vay. 
It 111ig~ht be said that their rig11t ,Y re equal, 
except that y·ou n1ight appl T the provi io11 of 
the Traffic Act in regard to p r 011 cro ing a 
street inter ection, "There it i aid that the 
pede trian ha the right of ,vay ·. 

The facts remains tl1at thi child, "Then ne 
~ra in the act of cro ing the treet, had a legal 
right to cros the treet, to .cro s at a cros ing, 
or at any other part of the treet if she saw fit. 
She might cro at any place, provided that she 
11~ed reasonable care for her o,,,n afety in 
doing ~o. 

,. . 

' > 
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The 1 ·iy r of thi auto1n obile, as he ap-
proacl1 }tl tl1i ' i11ter ection, ,v-as charged with 
t dl1ty· of ha ·vino- hi car under su.c.h control 

111 .,. ... r i in O' uch a degree of care as a rea-
·Sn bl., ... pru le11t p r . on "\Yould l1ave done under 

tl1 ame cir unL ·tance ' . lie ,yas obliged to make 
'l1 111 ob .· r ation 011 the t reet, of pedestrians 
Yho 111i,0 ·} t 1 cr o '~ ing t 11e treet, and of tl1e 
con liti on that CC)nfr onted l im as to the de-
e ·a . d on tl1at ·trcet, a a reaso11ably prudent 
r r '011 '"'·Tol 11 l1aYe done und er the same circl1m-
--tanc . 

o,,... in d tern1ining ,Yhetl1er or not t}1is driver 
die 11. th 0 are that a re a onably prudei1t per-

011 ,Yol1ld under tl1e circumstance s, y ot1 hav ,2 a 
right , o take into jderation tl1e provi 2ion s of 
t11 rrraffi .l. ct, ,Yhich lin1its the speed at ,:vhi:h 
,. rar ma __ ... b lri,.,,e11 ,Y11ere it is bl1ilt t1p, ,Yif~ 
1 c. i 1 nre . 1 t than one hl1ndred feet apart, at 
t-\Y 1,,e n1ile an hour. 

You ha c a right to tak:e into conRideration 
the pro L io11 of the Traffic A,ct which required 
tl1at certain ignal be given .. ith approaching 
a high,vay jn thi manner, and the location ,of 
the car llp on tl1e road; he hall keep to the right , 
the Traffic Act a,y , vYhere it is possible. 

Taking all th e things into 1consideration in 
determining vvhether the driver has violated 
thi . Traffic Act, i part of your duty, but I 
vvant to a. tD 3rou, ho~ ,ever, that the mere vio-
lation. of the e traffic rules of the Traffic Act , 
are not of them elves sufficient upo,n whieh . to 
pre.di ,cate negligence, but they are circumstances, 
"\\i~hich tak :en into consideration in connectior1 

' 'n-rit"h ~11 the •other facts in the case, may be con-
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--idore<l by } 'OU i11 detJrmi11ing \Yl1 )iJ1er or not 
thi " driv r \Ya 11ealigo11t. 

X o,, ,,, that cover , it em to 111e, th\ ql10 tion 
of th def e11tla11t' 110°-ligon ~e a11cl \Yl1at l1i , <lut , 
\Ya , llpo11 ,,Thi ~11 y·ou ·J1all l )t rmi11) \Yl1etl1 \r or 
not he \Ya 11e0 ·li O'ent. 

Tl1e11, a , to tl1e ,other que 'tio11 a to ,Yhe ,11 r 
or 11ot thi , chill O'l1ilt,~ of c,)11tributorv · n \()'_ .. _, h 

liO"e11c:e, i11 order to leter1r1i11e tl1a it \YOnlrl 
._;ee1r1 to me tl1at it ,,,ould be 11 ce "ar, r for ·voll ., ., 

t.o knov\ ,, ,Yhat i the duty of a per 'Cll ll ing the 
hi 0 ·h,ya ·y in cro in°· tl1e l1ig·.hvYa T 

r-, • ' h • • 

Our Court or Error , ancl Appeal ha aid 
that the duty dervolving· on one l1sing the hig·h-
\Va for p a~ age 011 foot variE ,Yith circl1m-
stances, which are indefinitel) T va 1 ied. It may 
be i11 one degree v\he11 the high,Ya} i flat 
counitry road, an ,d of another deg·ree vYhen t11c 
treet is a crooked city treet. It may be varicrl 

by different rates of peed at ,Yhich tho~ arP 
moving, .a·11d by rea on of differe11t oppo1tur1itie " 
of observation. 

It is impos i1ble to cla sify the~e va , iou cir-
curn ta11ce~, ancl to la} do,vn the preci e rl1le of 
the degree of care req11ired i11 each p·11·ti(•11lar 

3 0 case. 

40 

In dealing with the e ca e , w mu t ref r to 
the general rule which require one u 1ng hi 
lawful right in a place 'vY'h re tl1 exerci e of 
lik :e right · by other, put him in peril, to exer-
cise such care for his safety a rea onably 
prudent person 1 would llS llnder the · an1e cir-
cu·mstances. 

In crossing a roadwaJr, a foot pa ~enger rnust 
use his powers of o'bservation to ob erve a-p-

... ' 
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proaching vehicle and a rea onable judgment 
\\ h 11 and ho,v to cro . without collision. 

One cro ing a roadway on foot is requirerl by 
th rule f rea: ,onablc care to extend his obser-
·va tio11~-- only to th l di tan,ce ,vithin which ve-
hicle proceedinO' at customary a11d reasonable 

af l ·pP l \Yonld tl1reaten hi safety. 
ow, Gentl men, in this ca e, you have this . 

littl 0 ·i11, j11~'t OV" r ·even }Tear of age and the 
question tl1at " ,.ill com to your mind i~ vY'1hat is 
1n lant b) a r a 'Onably prudent person, and what 

l1ch a p r 'On ,vould do unde r- the circumstan ,ces. 
r11he law a , that under cireumstanee ·s su ~h 

a thi with a child of this age, that the test is: 
v\heth . r or 11ot thi child used the degree ot care 
that a per ·011 of her age, understanding and ex-
peri n ied \Yould ll~'e under lil{e conditions, what 
a r asonably prudent person of her age auu ex-
J)crine ,vould hay ll ~efl 1111der the sa111e \_,~ju~ 

di tio11 ... 
I think~, Gentleme11 of the Jury , that covers all 

the que:tion.: that ·you " rill l1ave to determ111e so 
far tL " liabilit~y i , co11cerned, because, don't you 
see, the fir t thing th at ·you have got to de-
t i-1nin ) i · ,Yl1 tl1Pr tl1ere "\Ya.· a liability. 

lf th }re i no liabili t , tba t rncls the case. 
If there i liability, then you come to the oth(~t 

cleme11t of the ca and that is th e question of 
damag ~, and in1 thi.1 ca e it is different - from 
the mea ure of da1nages in the ordina y accident 
ca~ . ,, here pain and s11ffering and all tho se 
el ment are taken into consideration. 

This '' Dea tl1 .Li\.ct'' \Y'hich I spol~e about pre-
viou ly in my Charge, defines exactly and limits , 
the dam age that can be recovered in ease da-
1nag·p~ ran hP reeoverea at all. The Death Act 
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l111dor ,vl1i h thi ca i , tri d tat , a , f ollo,, ... ~: 
Ev ry u 11 action 1 hall b brot1°·ht by· a11d i11 

tl1 11a111e oI tl1e per 011al r pre e11 ta ti Ye of u h 
de 'ea , d p r ',011, a11d tl1 a111ount r COY r d i11 
ey· rv· '11cl1 action l1all b for th \_-rl1L'iY \ bc-

0/ 

11efit of tl1e \\~ido,, ... 11rviving· l1u 'band or 11p_-
of kin, a11(1 , l1all b di tribut (i to 'l1c11 ,vido\,, 
11rY-ivin°· 1111 'ban l, or llP.'"t 01' ki11 in th l roper-

tio11 provided b., la,v in, relatio11 to the di 'tribn-
tio11 of per onal p j.·op rt) left b~y p r 'On d~Tin_o· 
i11te tat . 

And in every 11 11 a tio11 tl1 jurO/ ma ~ ju t 
o·i ... ' U l·h da111a<r a , the ... hall cl) 111 fair and h 

j11 t 1Yitl1 r r renc to the pc uniar ·y 1nJUl'} ... r -
ulting · fro111 ucl1 d atl1 to th "\Yif':} 1-"11rvi i 1,r 

husband and 11 .,.t of ki11 of ~11 h deepa cl p r on. 
You ''"·ill 11,ot e: that thi 1-'tat11t provid that 

J '"Oll may· gi ·ve 11ch <lama ere.. a ~.,.ou I- hall dE cn1 

fair and ju t vYith ref ere11ce to the pecu11iar: T i11-
j l1 : i e r ult i 11 g fl' 0 m l1 ~h l at h t O the 11 ""rt Of 

kin. That 111ea11~ th d privation, the d privin .~· 
of the111 of tl1e r a ona ble e~-P :1eta tion of p c in-

iaT adv·antao· ,Yl1ieh ,vould l1a 1 e~ult d frorr1 
the co11tinuance o[ the life of the der a d. 

In thi ca e, th dec 2a 'erl bPi11g .~ minor, th 
father \Y,ould ha 1vc been ent1tl 3cl to her crvic 
had h live<l 11ntil h , a t,Ye11tY 011e T ar~ of 

.. Of 

age, or until he ,Ya . emancipated, and if tl1e 
father a admini trator i 11titl d to .--,n T vcr-
,dict, the dar11age to be a,vardc_:1d ,yould be unh 

un1 a wo1lld ompPn ate tl1e fa he : for the 
rea onable e rpectation of pecuniar., benent dur-
ing the period of 11 r minority 11ntil h becom -' 
of full age or b come ern B11cipat d. u h p cun-
iary benefit a the father and 11ext of k:in migl1t 
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rca onabl Tp ct to have recei ·ved from tl1e de-
Cc ., 1. 

You ar not r tricted to considering only 
what might hav b 11 received by the fathe r 
dt1rin °· tl1 girl'", minority. You are also to con-
id r h prob·1bility of 11 r contributing to the 

f ,l tl1c l''., 'Uf)l)ort after lie becarne of age. Y 011 

l1oul 1 ·11:o tak< into co11"·ideration tl1e fact that 
luri11°· tl1 chill', minority the father vvould be 
oblio· cl to 'UPl ort a11d educate he r . 

You ar to con ider all tl1e probabilities and 
po ibilitie . 'lhe po, ibility of the marriage of 
tl1i, 0 ·irl b [or r acl1i: g her 111ajority; the pos-

il ilit) r of tl1 de .. : il1 of t11e fatl1er prior to tl1e 
g·irl rPa ,hi11°· an a 0 • ,Yl1ere he ,vould be capable 
of al nino· '\Yao· . 

Y Oll ar to J termin \Yhat sum "\Yould com-
p 11 t th fath r a11d next of ki11, a11 amount 
tha \Yill r pr ent tl1) r a on a ble expectatio11 of 
p ct1niary · b n :fit ,vhich wot1ld have resulted by 
the continuance of tl1e life of the deceased. 

r1 h mot1nt the adn1i11i trator ,-rould be e11-
titled to reco er, if entitled to an:,rthing, is a sum 

Thicl1 ,Yill repr ~'ent tl1e pre . ent value of tl12 

10 

20 

p ct1niar)r lo,~, aftPr con··ide i ing all thE~ 
lem 11t~'. all th probabilitie . a11d po~sibilitics 3 0 

v\hich 111a .. pnt r tl1 r in. But nothing can be in--.,, 
elud cl i11 a ca~·c u h a thi, for the los ·s ot Boc-
iet T or "\YOt1nd cl feelings, or a11y loss . ,vhich can-
1 ot b m a" t1red by n1oncy and satisfied by a 

. pecuniary recomp 0 n~ e. 
N ovv, Gentlem n of th Jury, y·ou ca.n see fron1 

that that in case of thi , ki11cl, it is merely a ' , 

question of the pecuniary lo~~, that the damages 
are limited to the pecu11iary loss sustained; the 
qne, tion of , ympathy, sorrow. and wounded feel- 4 o 
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in°· , pain a11d 11ff ring·; all the .. le1n n t ar 
out of the ca e. It i, . ju t a que 'tio11 of h( ,v 
much, if an "'~thing·, '\\ '011ld eompen at th fath r 
a11d 11e.L t of 1':i11d for the p e:1111iary· lo t11at th .,~ 
vv ere p11t to beca11 · of the dcatl1 of tl1i.: cl1ild. 

I l1avc b 11 req11 '} ted by· tl1c d f Pn<la11t to 
cl1arge 3To11 a 11umber of reque ,t ... 

. 1l1e m )re hap1J ni11°· of an a cid nt doe' 
not of it " lf rai airy pr 11mptio11 of 11egli O 11ce 
011 t11e part of a11}T onP. The pre 11mption of law 
i alsray ag·ain t 11 °·li0' n e, a11d the b11rdcn i 
upon the plai11tiff to e tabli h 11egligence by a 
clear pr po11dcranc of the evide11ce. If y·ou 
find tl1e evide11ce on both ides i eve11ly balanced, 
tl1c11 the plai11tiff ha 11ot 11 tai11 d the b11rden 
placed upo11 him a11d the verdict hould be for 
tl1e defe11da11t. I o charge Tou. 

2. I refu e to charge except a .. I have already 
charged. 

3. Y 011 have bee11 a le d que tio11 reg 1 arding 
your intere t in in urance companie . The que -
tion of i11 11rance i~ 11ot involv d in thi ca e i11 
any vvay, and there i no evidence that any of 
the parties have a11ything to do ·\"vith in urance, 
and you must totally disre ,gard in your delibera-
tions any que tio11 pertaini11g thereto. I o 
charge you. 

4. I refu ,se to charge except a I 11ave already 
charged. 

5. You are to decide this question upon the 
evidence given in the ca e only. If you find 

J 
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Th () ourt) Charge. 

ihai an of th vicl nee in the case is uncontra-
1i ut l c ncl Oll beli \Ve the witne ses are telling 

th truth rou hould ll e this testimon iy in a 
o·uirl to r a ·bing }.,.Our conclusions. I so charg1e. 

I think I l a\ covered the sixth and seventh. 
Ir r· l1ave not, l \Yill repeat them. 

6. If ... 011 fi11d that the driver -disobeyed the 
<l r 11 lant' , in trl a11d deviated fro:rr, the 
bl1 i11 ·, h "\Y'l directed to pl1r ue his l1se of 
th trl1 k , ... a hi 0,Yn ll e~ and . the relation of 
me ,t · a11d rva11t ,, a thereby terminated and · 1 .. 
\"Ol1r .,. rdi ·t hol1ld be for the defendant. 
-' 

I o harge you. 

10 

7. If ).,.Ou :fi11d the l1nco11 tr adicted proof to be 2 o 
that th tr11 1 vYa not being used biy the driver 
\Yithin th cope of hi employment at the time 
the a ci lent occ11rred, then you 1r verdict should 
l for th def ndant. 

l ' O cl1ar o· , .,.Oll. 

Y 011 ma .,. tak the ca e. 

( Th J ur; retired). 

}fr. Higgin : :\fay I have a11 exception to your 
Ho11or' ref ll al to charge the requests refused. 

The Co11rt: Y 011 may ha ·vc a11 exception. 

40 
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DEFENDANT 'S REQUE '.ST N~OT CHARGED 

BY THE COURT . 

2. Con tr ibuto1 y 11 o·licrc 11c i , a 'Oinplct de• 
fe11 i11 tl1i Stat, and if y·ol1 fin<1 that t11.__, i11-

t t ote ,va o·uilty of neg,lig .' 'C' an] tl1at hPr ne-
gligence cont1·il1ut d in any "\Ya.T to ll r 111Jnri )'"' 
a11d dea tl1 th 11 the plaintiff ca11 not recov r 110 
matter ho,, T nrg·ligcnt th clPfcnclant ma.v Ila e 

· been. U11d r tl1e_ la,Y tl1 jtll') ' l1a." no ri?11t to 
'' eigl1 tl1 11eg·li0 • Lee of the l arti and clccirle 
v\Thiel1 on ,Ya the n1orc 11c0 ·lig nt be cal1 if 
the inte ~.tate ,,ra 11egli O"c11t i11 a11y d gr . .., a1 cl 
h r 11cO'licr 11c contrib· ted to tl1 ac '1id nt a11cl h h 

heir d0ath, it 111akc.· no diffcrrnce under th ..I la,v 
how neo-ligent th d f enda11t "\Ya . 

4. If ·you find from tl1c evide11c that th/"\ 
" 

driver of tl1i truck at the tir11e of the acrid nt 
was upon .his O\Yll affair , a11d 11ot acti11a ,vithin 
the cop of hi employment the11 }Tour v relict 
hould be for tl1e defenda11t, bec au e tl1e th de-

fendant in this ca e i th o,v11e.r of th trt1ek 
a11d not the driver, the driver not b e11 111 de 
a party to thi l1it by the plaintiff, and hi~ 
liability would hav to b determined in another 
suit. 
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ACTION AT LAW.-POSTEtA. 

I~ W JER 1EY 8UPRE11E COURT, 

Hun O.i: Cou TY. 

CL~ Hlr H. .J.. Tr IIOL~ a Admini tr a tor ad pro- 1 0 
q11e11d11m1 of the g·ood , chattels, etc. of 

8ATI-I HI..._ E I 1roL , decea ed, 
Plaintiff, 

v. 

BE..._ JAMI.L~ Gnu..._ TEI , 

Defendant. 

Thi ca ,va tried before Frank: L. Cleary, 
e q., Judo· , ,Yith a j11r3r, at the Hud on Circ11it, 
011 ~far 11 19th a11d 20th, 19·28. 

Tl1 jur r rend -red a 0 ·e11cral verdict against 
th(i d f ndaut and in fa or of the plaintiff for 
'lhirt ~-.6:vc Hu .n<lr d ($3500.00) Dollars. 

Dat d, 1}Iarcl1 23rd, 1928. 

20 

FRANK L. CLEARY, 3 o 
J11dge. 

40 
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ACTI.ON AT LA W.-ORDER FOR JUDGMENT. 

NEW JERSEY s ·uPRE~IE COURT, 

CL n1c H. N rcnoL a Admini tr a tor ad pro-
eql1e11dum. of the 0 ·ood , chatt 1 , etc. of 

1 0 C TIIERI :rE T 1 IIOL , decea d, 
Plaintiff, 

v. 

B·E J MI Gnu TEI~, 

Defendant. 
$3500.00 

20 $ 

-\ 

\ 

30 

40 

It is ordered that judgment be a11d heteby 
is entered in favor of plaintiff and again t the 
defendants for the l1m: of three thou and · five 
hundred dollar , be ide cost to be taxed ni i. 
E11tered March 24, 1928. 

On motion of 
WrLLIAM GEORGE, Attorney. 

I' 

t I 
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JUDGMENT. 

TEvV JER iEY SUPREME COURT, 

CL r TII( I-I. T ICHOL a Administrator ad pro-
que1 clum. of the good , chattels, etc~ of 

C THERI E .... T 1 1roL ) deceased, 

$3500.00 

$ 

Plaintiff, __ 1 o-
vs. 

BE ... TJA 1vr1 GnuNSTEIN, 

Defendant. 

Action at Law._JOn Postea. 

William . George, Attorney. __ 
' . . ' . 

Judgment entered this twenty~~ou!th 
day of J\Iarch, A. D. nineteen 
hundred and twenty-eig ·ht, in 
favor of plaintiff and against the · 
defendant for tl1e s11m · of three 
thou a11d· five l1undred · . dollars 
damage · · and costs. 

WM. S. _GU(MiMERE, 
. C. J. 

In te timony whereof I have set my hand and 
the eal of aid Court at Trenton, this twenty-
fifth day of April 4-. D. ninete _en hundred and 
t\\~en ty-eigh t. 

. FRED. L. BLOODGOOD, .·• 
Clerk. 4 O 
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ACTION AT LAW.-NOTICE OF APPEAL 

AND GROUNDS. 

-6" TEvV JERSEY SUPREME COURT, 

IIuD o (;rn urT. 

CL .. nir H. ~r HOL a Admini "trator ad pro-
eq11endl1m of tl1 O'ood , cl1a tt 1 , etc. of 

C~\.TIIERI ..._ -.-E X r noL , d c a d, 
Plaintiff, 

v. 

Defendant. 

To: 

w ILLIAM GEORGE E q. 
Attorney of Plaintiff, 

or To WHOM IT MAY CoN ·ERN: 

Srn: 

PLEASE TAKE NOTICE that the defend-
a11t in tl1e above entitled cause appeal to the 
Court of Error and Appeal in the la t re ort 
in all cau e in :New J er ey from the ,v11oie or 
the judgment entered in thi cau e on the fol-
lo,ving grou11ds, to wit: 

1. · Because the Court erred in refu ing to 
gra11t a no!-1 suit _ to the defendant. 

2. Beca ·u. e the Court erred in ref u ing to 
grant the motion of the defendant for a di-
rection of a verdict in favor of the defendant . . 

i ' 

I ' 
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A t ion at I _Ja1r. -- l./otic f of .ilJJpral and Groitnds. 

,J. B au: th ( \, u rt r fu. eel to make the 
r 1] 0\Ying· eharo· } l' CJ ·tcd b~y tl1e defendant. 

C 11triht1ior. ,. 11 ° ligP11c i " a complete de-
n ·p in thi: Stat , and if ·you find that the in-

t ic t "\Ya 1 0 ·uilt,, of 11egligence and that her ne-
o·li 0 • )11 • ()llt ribu t l in a1r-v ,y·a,T to lier inJ· uries h . V 

a 11cl d a ih t'h 11 th plaiu tiff can not recover no 
mati r ho,v ueg·li{rcnt the d fendant may have 
h 11. ( ... ndPr th la,Y the jt1r:v ha: no rig·ht to 
\YPig·h th n :1o·Ji acnce of the partie , and decide 
\'\'"hich one) ,,,.a~ th more ne 0 1igent, because if 
th int ~·tc t \ ,va ' negligent in a11y degree and 
h r 11pg·li0 ·en co11triht1ted to the acr-ide11t and 
!1 r l ath, it ma]?' 1-' no difference u11der the law 
ho,\ n rlig·ent th rl.c1f endant V/as. 

4. B an th Court refused to make the 
f ollo,, Tin?~ charg·e reqt1c 'trd b) r the def e11da11t. 

If ,,.ou find from tl1e e,,.idence that the driver • 

of thi .· truek at ihe time of the accident ,-vas 
np<Jll hi.: \Yll affair ~, and not acting ,Yithin the 
. op of hi employment then 3-rour ·verdict 
hol1ld b for the defendant, because the de-

f \11 lan t in thi ca c i the o,,,.11er of the trt1ck 

1 0 

20 

ancl not tl1e lriv·er, the driver has not been made 3 O 
a partv to thi uit by the plaintiff, a11d his 
liabjlit ,y·ot1ld have to be determined in another 
. lli t. 

Beca11 'e th jl1dgment i co11trary to law. 

1R ._ pectfully 3-rou.rs, 

ALEXANDER ~I. 1~l1acLEOD, 
Attorney for Defendant. 

Dated: April 20th, 1928. 

(8275) 

40 
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j}tltl 3f trstp Qtourt of ~rrors anb ~ppeals 

OLA K H. rcHoLs, as Adminis-
trator ad pro eqiLendum of the 
good , cl1a tteL 1

, etc., of Cathe-
rin ic hol , d cea ed, 

Plai11 tiff-A ppellee, 

vs. 

BE J Mr GRu STEIN, 

Def e11dant-Appella11t. 

ACTION 
AT LAW. 

ON APPEAL. 

TRI 1Jl B JF E J DGE FRA I( L. CLEARY, D JURY. 

BRIE PLAINTIF -APPELLEE 

'll1i '111 e ,va tried before Judg~e Fra11k L. 
lear r a111 a j11r. at tl1e H11dso11 Circuit, on Iarch 

19tl1 t 11d 20t11 1928, a11d re ulted in a ,rerdict i11 
favor of tl1e Plai1 tiff-~ ppellee and ag~ainst the 
Def ncla11t- Pl ellant. 

The l1it ,,Ta hro11 °·ht by plai11tiff-appellee 
a 0 ·ai11 t def e11da11t-appella11t for damag·es 11 -
tai11e 1 b_r l1im A lmi11i tra tor ad pro eqiie1idi 111, 

of tl1 goo 1. ,, cl at tel , etc., of Ca tl1eri11e icl1ols, 
clecea. d, b. r r a~ 011 of the ,vro11gf 111 dea tl1 of the 
said Catl1eri11e ichols, due to the neg·lig·ence of 
the def 11da11t-ar)1'.)ellant, l1is agent or serva11t, on 
February 9th, 1927, in the City of Jer ey City, 
Cou11ty of H11d on and State of New J er ey. 

Facts. 
011 Febr11ary 9th, 1917, the plaintiff' i11testate, 

Catherine Nichols, who ,va the11 e e11 year of 
ag--e ( Case, p. 8, line 22), was 011 her ,vay home 
from scl1ool, at about 11 :45 A. 11., together with 
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11er brotl1 r, Ho, rard jcl1ol , ,,?}10 va tl1e11 ni11 
rear of ag· , ,vall{i11°· alo11°· Seco11d Street, i11 
T er e~T Cit r (Ca" , lJ. J 2 li11e 15) to,vard J erse 
1\_,T 1111e i11 aid cit~. Plai11tiff , i11testate a11d l1er .. 
brotl1er ,-vere ,, .. alk:i11°· 011 tl1e ide,vall-r- of aid Sec-
011cl Street ( Ca .. e, }J. 12, lj11e 24) a11d ,vere about 
to cro s tl1e treet . .LL\t tl1e time 1Jlai11tiff' inte-

tate a11d lier brotl1er ,-vere about to cross the 
street,-the motor truck: of the defendant ,va abo11t 
a block: a ,va3-.,. ( Case, }J. 12, li11e 32), a11d as they 
,vere cros i11g· tl1e treet tl1e aicl motor truck, 
,vl1icl1 ,Ya 1 comi11g· in ihc lirectio11 from First 
Street to tl1e 1Joi11t ,Yl1ere 1Jlai11tiff \ i11te tate and 
lier brother were, '' ,vas coming· fast'' ( Case, p. 
12, li11e 35); ''It did 11ot blow its horn'', and How-
arcl, 1Jlai11 tiff' i11testa te' brotl1er, j11mped bacl{. 
TI tried to g·ra b J)lai11tiff 's i11te tate, but •did11 't 
l1a T a cl1a11c (Ca e, 1). 12, li11e 35), l1ereupo11 
the pla111tiff', i11te, tate wa. str11ck by defer1dant's 
n1otor truck: (Ca e, p. 12, li11e 37). After the de-
f c11clant 's motor tr11clc tr11cl{ 1Jlai11tiff 's i11te tate 
it co11ti1111ed for a cli~ ta11re of abo11t t,venty-five • 
feet from tl1 l oi11t at ,vl1icl1 tl1 moto1 t1uck 
. tr11cl{ decedent before tl1e ·vehicle vai -, b1 ought to 
a sto1J ( Case, p. 20, li11e 29). 

Plai11tiff 's i11te tate ,va immediately taken to 
tl e ,Jersey City · Hospital ,y}1ere lie clietl a fe,v 
ho11rs tl1eTeafter, a a res11lt of tl1e i11j11ries su 1

-

tai11ed by lier , .. 11e11 ~he ,Yas run clo v1i by tl1e sai(l 
1notor truck or vel1icle of def e11dant-appellant. 

Plai11tiff-appellee i11 his complai11t alleged tl1at 
il1e defe11da11t-appella11t was the ow11er of -the 
motor tr11ck:. "rl1icl1 collided with plai11tiff 's i11te-
state ( Case, p. 2, li11e 31), b11t def enda11t-appellant 
i11 his a11s,ver, de11ies this alleg·ation ( Case, p. 5, 
li11e 25). Ho,,Te·ver, at the trial, def e11da11t-appel-
la11t 's attor11ey statecl i11 or>e11 C~ourt the admjs-
1io11 of defe11dant-appella11t of tl1e o,vnership of 
saicl motor tr11ck ( Case, p. 8, li11e 5). 
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The Court Properly Refused the Non-suit on 
Motion of Defendant a.t Close of 

of Plaintiff's Case. 

I11 bel1alf of tl1e plai11tiff, two witnesses, who 
,vere e~ye ,vit11es e to the accident which resulted 
in the <lea th of plain tiff's i11 testate were offered, 
Howard Nichols and Christopher Smith. On be-
half of the defendant the only testimony concern-
ing~ the manner in ,vhich the accide11t occurred was 
the operator of the ·vehicle, defendant-appellant's 
servant. 

Howard Nicl1ol testified as follows : ( Case, p. 
12, line 29) : 

'' Q. Talk rig·ht out. A. We was g·oi11g~ to 
0 ·o aero s the street when a horse and wagon 
came and \Ve11t 011 past me; we was going 
across the street when the auto was about 
Fir t Street. We we11t to go across and my 
i .. ter ra11 al1ead of me, went to g·o, GJJrt.d the 

car was comirig fast; it did riot blow its hor1i 
and I jumped back. I went to grab · her a11d 
I did11 't have a chance. 

Q. "\Vhat happe11ed to Catheri11e? A. And 
the car bumped i11to her. 

Q. (Top of pag·e 13) Did yo11 see her 
k11ock:ed do""\\7111 A. Yes, sir.'' 

That after plaintiff's intestate was struck: by 
the tr11ck, the driver tl1ereof, who was the servant 
of the defendant-appellant, on that day ( Case, p. 
52, line 26) picked Catherine up and took her to 
tl1e hospital ( Case, p. 13, line 29). Ag•·ain Ho,vard 
was asked the q11estion ( Case, p. 13, li11e 30). '' Q. 
Was he g·oi11g~ fa t or slow before the accident 0

/ 

A. Fa t. '' 
It will be 11oted further tl1at the plaintiff's i11tes-

tate \Vas crossi11g· tl1e street at the intersection 
of Jersey Avenue, i11 Jersey City, and crossing 
11pon tl1e cross-walk, commonly used by pcdes-

• 
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trian , when and ,vhere the accident occurred 
( Case, p. 15, top of page). 

'' Q. Where ,vere you with her (plaintiff's 
i11testate) ,vhen }TOU saw the truck a block 
awayf A. Sta11ding· at the corner. 

Q. Rig·ht at the corner 1 A. Yes, sir;'' 

and f11rther (bottom of pag·e 15 and top of pag·e 
16) 

'' Q. What side of the street was the truck 
on, on its own rig~ht hand side; was it near 
the c11rb where it ,vas running1 A. About 
the middle like. 

Q. Middle of ,,Tl1a t, A. The middle of the 
street. 

Q. Was it on the car track :s 1 A. 011 the 
tracks, yes, sir. 

Q. The car track runs rig·ht throug·h the 
center, doesn't it 1 A. Yes, sir.'' 

It is conceded that the place at which the acci-
dent occurred is an intersection of streets of the 
usual width and that, in the absence of any testi-
mony in any part of tl1e entire case to the effect 
that there was traffic of any kind at the time and 
immediate vicinity of the place of the accide11t 
such as would have necessitated tl1e operator of 
the motor truck to proceed along the very center 
line of the street as testified to by Howard Nichols, 
and in the light of the further testimony of this 
same witness, above ref erred to, as to the speed 
of the truck and the absence of any sig~nal or warn-
ing~ of any kind, a strong inference of neg·ligence 
1s presented. lVIoreover there is evidence in the 
case to the effect that the operator of the trl1ck: 
made no effort to avoid colliding ~ witl1 plaintiff's 
intestate, as evidenced by the testimony of the said 
witness, Howard Nichols, as follows ( Case, p. 19, 
li11e 14) : 
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'' Q. Did you see the truck turn either side 
of your sister f A. No, sir. 

Q. Did the truck keep on going 1 A. 
Straight ahead. 

Q. Did the tr11ck swing away trying not to 
r1111 in to your sister 1 A. No, sir.'' 

Christopl1er Smith, a disinterested eye witness 
to the accident testified ( Case, p. 20, line 25): 

'' Q. Was the truclr going fast or slow at the 
time you first saw it? A. It was going around 
twenty or twenty-five miles an hour. 

Q. How far did it go after it struck the 
child? A. I imagine about twenty-five feet. 

Q. Did you hear any horn blow11 of any 
kind? A. Not from vvhere I was.'' 

Ag~ain Smith says (Case, bottom of pag ·e 22): 

'' Q. Where was the truck when it stopped 
a11d ,vhen you went up to it, in relation to the 
corner of Second Street, how far north of 
Second Street was it? A. Around twenty-
five feet; twenty-five or thirty feet from the 
cor11er. '' · 

Evidence of such conduct on the part of the 
servant of the defendant which, if unexplai11ed, 
constituted neglig,.ence on his part. 

In the case of Bahr vs. Lombard Ayres & Co., 
53 La,v, 233, the Court of Errors and Appeals held 
the Court rightfully denied a. motion for a non-
s11it, saying, at page 236, 

'' If from the facts in evidence t"V\ro inf er-
ences as to defendant's conduct may legiti-
mately be drawn, one favorable and one un-
favorable to his negligence a question is pre-
se11ted at 011ce for the opinion of the j11ry.'' • 

See also H ohnes vs. Pellogrino, 133 Atl., 194; 
B -urnell vs. W aiterbu,ry H ospit .a.Z, 131 Atl., 501 and 
Atla11.tic City Railw ;ay vs. Smith, 12 Federal, 658. 
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Tl1is Co11rt l1as re1)eatedly emphasized tl1e Tt1le 
il1at a directio11 of a verdict or a non-s11it 11pon 
tl1e q11estion of 11eglige11ce is authorized 0111., 
,vl1ere reaso11able me11 ca1111ot differ. It ,vot1ld be 
specious to ay that i11 the light of the testimony 
prese11ted 011 bel1alf of t11e plaintiff at the trial 
tl1at reaso11able men cot1ld 11ot l1ave differed a io 
the prese11ce or abse11ce of 11eglig·e11ce 011 the part 
of the def enda11t 's servant, 11nless it be to say 
that there could be no difference of opinion among 
tl1e members of the jur;r as to tl1e presence of 
negligence. 

It is eleme11tary a11d established b;r ma11y case 
i11 this Court, that a motio11 for a non-suit, or to 
clirect a verdict for the def enda11t, based 11pon the 
ir1st1fficie11cy of tl1e evide11ce to e tablish a cause of 
actio11, aclmit tl1e trutl1 of tl1e plai11tiff 's evidc11ce 
a,nd ei·cry i12f ere1ice of fact which ca.11,. be legitri-
1nately drauni therrfrorn, b11t de11ies tl1e st1fficie11cy 
i11 la "\\7 • 

Fox v . Atla1itic etc. Co., 84 N. J. La,v, 
726· ' J 01ies vs. Piiblic Service ltail ,way Co., 86 
N. J. Law, 646. 

Defe11da11t-appella11t, i11 his brief, cites the case 
of Ben ,n,ett vs. Leeds, 96 N. J. Law, 405, as author-
ity for the argume11t adva11ced 011 l1is bel1alf that 
the Trial Court i11 the case at bar sl1ould l1ave 
granted his motion for a 11on-suit. 

A11 examination of the Ben .nett case cited i11di-
cates that the very converse is held by the 811-
preme Court tl1erein a11d the reversa~ ordered i11 
that case was predicated upon an erroneous i11-
struction to the jury and not upon a question of a 
motion for a non-suit. 

The Court held i11 tl1e Bennett case, cited by de• 
fe11dant-appellant (Mr. Justice Kalisch speaking 
for the Court), as follows: 
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'' ... it suffices to say that the plaintiffs in-
tended to show that the collision was due to 
tl10 clef e11da11 t 's neg·lig·e11ce, and a jury would 
l1ave bee11 ,varrante·d in so finding, and as it 
did not co11clusively appear that the plaintiff 
,va g·uilty of 11eg·lig·ence contributing to his 
i11jury, the court could not, under well-settled 
leg·al rule , have decided, as a matter of law, 
that tl1ere ,vas such contributory neglig·ence 
011 tl1e part of the plaintiff but was oblig·ated 
to leave the solutio11 of that question to the 
jury,'' 

and again, in the same case, the Court con-
tinues ... 

'' It is quite obvious tl1at, u11der that state 
of evide11ce, the court could not have properly 
11ons11i ted the plai11tiff. '' 

It may be well at this time, while discussing· the 
Ben1iett vs. Leeds case, cited by defe11dant-appel-
la11t, to point out another aspect of the very case 
cited by him as related to defendant-appellant's 
further conte11tio11 that the Trial Court in the case 
at Bar should have directed a verdict i11 favor 
of the def enda11t upo11 his co11tention that the 
plaintiff's intestate was guilty of contributory 
neglig·ence. 

The Ben .nett case, as we have above stated, re-
versed the Trial Court because the latter in-
structed the jury that 

'' it ( the jury) should eliminate from its con-
sideratio11 the cou11ter-claim of the defendant, 
for, eve11 tl1oug·h it :fi11ds that the plaintiff was 
responsible for tl1e accide11t, the defendant 
l1ad so co11 tri bu ted to it by l1is 11eg·lig·e11ce as 
to prevent his having· any recovery.'' 

It is apparent from this instruction that the 
Court decided, as a matter of law, that the defend-
ant was g11ilt3r _ of negligence contrib11ting· to his 
• • lllJUry. 
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In doi11g· this, under the evidence in ·the case, we 
thi11l{ the Co11rt invaded the province of the jury 
by disreg·arding the well-settled leg·al principle 
alluded to i11 the discussio11 on the 11011suit, that 
11nless the proof of the neg·ligence charg,.ed a con-
tributory is so clear and conclusive that the minds 
of reasonable men cannot reasonably differ, the 
case is one for the jury to determine. 

It is difficult to reconcile the processes by which 
defendant-appellant cites the Berrtnett vs. Leeds 
case in support of his contentions. We respect-
fully submit that tl1e Ben1iett case is clearly dis-
positive of their case, at least so far as it is offered 
as an a11thority by ,v 1ich this Court is asked to 
declare that the Trial J 11dg·e in the case at bar 
erred in his refusal to g--rant defendant's motions 
for a no11suit and direction of a verdict in his 
favor. 

The Court Properly Refused Defendant's Motion 
for a Verdict at the Close of 

· the Entire Case. 

The only witness, in behalf of defendant, who 
testified concerning the actual happening-- of the 
accident, was John Sweeney, defendant's em-
ployee, and operator of the truck which def end-
ant a·dmi,ts struck plaintiff's intestate. 

He testified as follows ( Case, p. 25, line 30) : 

'' Q. Did you see these two children on the 
sidewalk before you got to Secon·d Street 1 A. 
Yes, sir. 

Q. Where were you when you first sa,v them 
there t A. I was about one hundred feet away 
from the corner. 

Q. What did you do, if anything·, when you 
sa,v the cl1ildren there 1 A. I g·ave them the 
horn a11cl kept 01ri ,qoing. '' 

';/ 
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( Case, p. 26, line 10) : 

'' Q. You kept on g·oing·; and after you came 
up to,vard Second Street, before you g~ot to 
Second Street, what did the children do, if 
anything·, at that time1 A. The little girl 

off the curb. She started to run 
acros . I got too near to l1er that I could not 
top suclde11ly so I swung left.'' 

( Case, p. 33, bottom of page) : 
'' Q. Now ,vith a ton and a half load and 

tl1e treet dry and tl1e street level and the 
brakes in g·ood condition as you were saying, 
and ass11ming" that you were goi11g along at 
t,velve miles a11 hour'' (he having~ previously 
testified to having procee ,ded at t,velve miles 
an hour, Case, p. 28, line 29), ''what is the 
hortest ·distance in which you can stop such 

a truck applyi11g· your emergency a.nd foot 
brakes 1 A. What rate, what speed t 

Q. Twelve miles an hour. A. Five or six 
feet.'' 

Sweeney testified that when the child was about 
to cross the street the truck which he operated 
was about eig·ht feet out from the curb ( Case, p. 
26, line 26). 

Viewed in the light of 1Sweeney's own testi-
mony i11 behalf of defen ,dant, that he could have 
stopped his truck within five or six feet in an 
emerg·e11cy and having also testified that the child 
,vas eig·ht feet from his t:ruck at the time she 
started to run across the street, there was still 
ample time and opportunity in which to have 
broug·ht his truck to a. full stop before coming in 
co11tact with the child. 

Th11s ag·ain, is presented a jury question as to 
the question of neglig·ence on the part of the de-
fendant. 

A conflict of testimony is, of course, raised by 
the proofs as to the •distance of the truck from 

.. 
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the point at which the children started to cros 
the street. 

Plaintiff's w1t11ess, Howard Nichols, says the 
tr11ck was about a city block away when he started 
to cross ( Case, p. 12, line 32). 

Defendant's witness, Sweeney, says he was 
about eig~h,t feet from the point at which the chil-
dre11 started to cross. With this conflict there 
is at once presented a jury question such as is 
involved i11 the Bennett case cited by defendant-
appellant, which we are pleased here to offer in 
support of our contention ,that it would have been 
error on the part of the Trial Court, in the case 
at bar, to have decided, as a matter of law, that 
the pla.intiff 's intestate was guilty of negligence 
which con;tributed to the happening of the accident. 

May we respectfully ref er to another case cited 
by def e11dant-appellant i11 his brief, ,vhich is diffi-
cult of reconciliation with their contentions, to 
wit, Poole vs. Brown, 89 N. J. Law, 314 (Court of 
Errors and Ap-peals). This case is substantially 
similar to the case at bar, involving a pedestrian 
who looked before attempting · to cross a public 
highway and failed to see the automobile which 
struck him after he had taken but 011e step from 
the sidewalk. In the Poole case it was sug~gested 
that since it appeared that the plaintiff in that 
case had succeeded in taking a single step forward 
after he had a view to the north, whe11 he was 
struck by the automobile coming from that direc-
tion, it is a legal presumption that if he had looked 
with any degree of care he could not have failed 
to see the automobile so close to him that the dan-
ger of attempting to cross in front of it ,vould 
have been apparent to an ordinarily prudent per-
son in the exercise of reasonable care for his own 
safety. The Trial Court in that case app -arently 
yielded t'o that erroneous view and granted de-
fendant's motion for a nonsuit. Upon appeal to 

I 
It 
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the Court of Errors the Trial Court was reversed 
and a new trial g--ranted. Mr. Justice Kalisch 

- . . ' speaking for the Co11rt of Errors and Appeals in 
. . '. 

the Poole vs. Brow111 case, said as to the conte11-
tion of defendant at the trial, and upon which con-
iention the Trial Court nonsuited plaintiff, as fol-
lows: 

''We do not think that the testimony justi-
fies such a presumption ( of contributorynegli-
g--ence), either of law or fact. . . . it is mani-
fest that the question ,vhether or not the ap-
pellant had acted with reasonable care in the 
circum stances which confronted him at the 
time he made attempt to cross the street, was 
one for the jury and not for the court to pass 
upon.'' Citing ~ Fox vs. Grea.t Atlantic & Pa-
cific Tea Co. (supra,). 

The Poole case cited by defendant-appellant and 
which ,ve also respectfully submit as authority for 
this Col1rt to dismiss appellant's contentions, also 
quoted with approval the statement made · by 
Thompson 011 N eglig·ence to the effect 

'' That cases of collision on l1ighways al-
most invariably involved ql1estions of concur-
rent negligence on the part of both actors; 
and that as the circumstances attending· 
such injuries are within the range of every 
day observation and experience, the question 
of contrib11tory negligence in those cases is in 
a peculiar sense a question for a jury, though, 
of course, within the limits of the principle 
that there must be evidence tending to that 
conclusion and subject also to the rule that in 
cases where tl1e evidence tends only to that 
co11clusion the judge can decide as a matter of 
law.'' 

In the case cited by defendant-ap -pellant in his 
brief, to wit, Verdon vs. Crescent Autom.objle __ 90., 
80 N. J. Law 199, it will be n·oted that this case 
was presented to the Supreme Court on ·i~ule ·to 
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how ca11se. There was a verdict for the plaintiff 
i11 tl1at case and defcn1da11t obtai11ed a rule to how 
cause, which r11le ,va made absolute by the Su-
preme Court. 

But it mu t be noted that the Appellate Court 
did not make the rule absolute on the gro1111d that 
the child involved in that ca e (seven years of 
ag--e) was guilty of co11tributory 11eglig·ence, but 
did so solely beca11se of error on the part of the 
trial j11dge in instructing the jury· to the effect 
that '' even if the boy was acting~ in the most care-
less way possible a11d running in fro11t of the ma-
chine''. The Ar>pellate Co11rt held that 11cl1 in-
str11ction elimi11ates all questio11 of contributorJ r 
negligence on the part of the plaintiff, a11d helcl 
such instructio11 to be erroneous, for which the 
rule "\\ras made absolute. The Co11rt said, however, 
in that case, as follows: 

'' I11 the case under co11sidera tion, it was at 
least a, jury question ,, whether the plaintiff was 
sui ju ,ris or not, a11d the co11rt was not justi-
fied in assumi11g·, as a matter of la,v, t}1at he 
was of such immat11re age tl1at he could not 
be charged ,vith co11trib11tory 11eglig·e11ce, eve11 
jf he acted in the most careless way possible.'' 

At the Time of the Accident the Driver of the 
Truck Was Acting Within the Scope 

of His Emplo1yment .. 

John Swee11ey, operator of the motor truck 
which caused the injury to the plaintiff's intestate 
from wl1ich she died, testified that the defendant 
was his employer; that l1e was driving the par-
ticular truck i11volved in tl1e accident, admitted by 
def e11da11t to be o,v11ecl by him, at tl1e time of the 
accid ,ent, for abo11t 011e a11cl a l1alf }Tears ( Case, 
p. 25, li11e 25) , tl1at he left l1is , employer's place 
of b11si11ess at abo11t a q11arter to ele,re11 i11 the 

1 
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mor11ing ( Ca e, p. 42, li11e 4). Tl1at he had more 
tl1an a ton and a half of meats on his tr11ck: ( Case, 
p. 3'\ li11c 30) : 

'' Q. You didn't have much of a load on 
tl1at day, did yo111 A. Well, I had about a 
ton a11d a l1alf;'' 

that l1e had eig·l1 t deliveries to make ( Case, p. 42, 
top of page) : 

'' Q. Your job was making deliveries f A. 
Yes. 

Q. Y·ou say yo11 l1ad eight deliveries on this 
partic11lar day f A. Yes, sir.'' 

And furtl1er, a11d we respectfully sub-n1it, most 
importa11t on this point (Case, p. 42, line 18), · 

'' Q. What time did you receive your 11ext 
delivery 1 A. I left the first delivery about 
t,ve11ty minl1tes to twelve.'' 

11ay we at this point respectfully revert to the 
testimo11y on behalf of the plaintiff, that the acci-
dent involved occurred five minutes after the first 
delivery "\\7aS made, and that there were still sever1 
deliveries to be made by defendant's serva11t at 
the time of tl1e accident. 

It is contended on the part of the defendant-
appellant, in order to relieve l1imself of the re-
spo11sibility for the wrongful death of plai11tiff 's 
i11testate, that at tl1e moment of the happening of 
tl1e accident, and particularly at that moment, 
Sweeney was not act11ally acting within the scope 
of l1is employment, and in co11so11ance with defend-
a11t-appella11t 's efforts to so relieve himself o_f 
·responsibility, he alleges tl1at at the very time of 
the happening of the accide11t, or less than five 
minutes 1Jrior thereto, Sweeney s11ddenly decided, 
contrary to any previous cond11ct on l1is p_art d11r-
ing~ all the period of his employn1ent by the de-
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fendant, to go home to lunch. Notwithstanding 
the fact that there was still abol1t 011e and 011e-l1alf 
tons of def e11dant 's merchandise, comprising seven 
distinct order , yet to be delivered by defendant's 
servant. 

The Trial Court i11terrogated S,veeney as fol-
lows ( Case, top of page 41) : 

The Witness: ''I was on my way to 
l11nch. 

The Court: After lunch, you were going 
to continue and deliver these other goods 1 

The Witness : Yes, sir.'' 

The following inq11iry by the Trial Court 
elicited the following information which, it is re-
spectfully s11bmitted, is both interesting and im-
portant ( Case, top of page 46). 

Tl1e Co11rt: ''Was it on your way home~ 
The Witness: No, on my way out. 
The Court: Did you ever do this before 

this day, drive a mile and a half home to 
get your lunch without doing your other 
deliveries 1 

The Witness: No, sir. 
The Court: This waB the only time? 
The Witness: Yes, sir.'' 

And further, on page 49 of the case, ljne 20, the 
Trial Cot1rt further pursues his inquiry, as fol-
lows: 

The Court: '' After this accident where 
did you go~ 

Tl1e Witness: I took the child to the hos-
pital. 

The Court: Then after that 1 
The Witness: Returned back there and 

w-ent with the officer to the mother; then I 
went 0111• my deliveries.'' 



I 

15 

Here, we believe, is the crux as well as the col-
lap e of def e11dant 's efforts to be relieved of the 
legal responsibility which rests upon him in this 
case. 

It must be borne in mi11d that defendant's ser-
v·a11t l1ad ne\ Tcr J)reviously gone l1ome for l1is lunch 
prior to l1a ing· completed all his deliveries, and 
this fact i more strong~ly illustrated by the fol-
lowii11g~ testimony of Sweeney himself ( Case, p. 
44, line 15). 

'' Q. So far as you were co11cerned, your 
bo ,vas satisfied that you could have vour 
di1111er any time you \vanted to 1 A. I "'gen-
erally g'o from the last delivery. We have to 
call 11p from the last delivery in order to g~o 
up and eat dinner. 

Q. Y 011 are supposed to do that 1 A. Yes, 
sir.'' 

Tl1ere was, of course, a very good reason for 
tl1e exi tence of the rule adopted an·d practiced 
by the def e11dant's employees which provides that 
all deliveries shall be completed before the em-
ployees may be permitted to have their lunch. 
First, for the reason, as stated by Sweeney him-
self, that the butchers to whom deliveries are 
made, close every day from one to two ( Case, p. 
45, li11e 15), a11d for the further reason that the 
merchandise to be delivered is perishable ( Case, 
p. 53, li11e 35), and on the same page, the def en·~-
ant further says, line 28, 

'' Q. Did you at any other time instruct him 
about these deliveries 1 A. I always instruct 
them at all times, always to bear in mind that 
they have to make the deliveries and then re-
turn and not to stop anywhere else.'' 

It should be noted, too, that Sweeney was in the 
very vicinity of his first delivery. The accident 
occurred within five minutes of the first delivery. 
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Tl1a t S,Yee11ey·' · l1omo, to ,vhicl1 110 l1ad 11e·ver be-
f or go11e for l1111cl1, prior to completi11°· hi de-
li·veries, ,, as a bo11t 011e a11cl 011 -l1alf mile from 
tl1e l)lace of tl1e accide11 t, a11cl f11rtl1er, a11 l ig-
11ifica11 t, e·ve11 after the accide11t and prior to the 
comi::>letio11 of all of the remaini11g e,.,.e11 deli-
'?eries, Siveeriey had 1iot eve1i theri gone anyivhere 
for his lit1i-ch. 

Tl1e latest reported case applicable to the pres-
e11t questio11 is that of Dunlne vs. Jiely, 140 Atl., 
327 (Court of Error a11d A1)peals). Tl1i was an 
actio11 against an employer _for truck driver' 
11eg·lige11ce and in ·volved the q11e tio11 whether the 
dri·ver 's deviation from direct route to g·arage to 
store car for the night, i11 order to tak:e boys to 
tl1e store a block or so out of l1is way, ,vas a11 act 
di co1111ected from his employme11t, and l1eld to be 
a question for tl1e jury. 

It ,vas further held in tl1i case, as f ollo vs: 

''It is 11ot merely the circumstance of em-
1Jlo3Tee 's deviatio11 from direct ro11te when 011 
em11loyer 's busines ,vhich . cletermines em-
11lo~yer' liability for emplo·yee 's 11eglig·e11ce, 
b11t ratl1er ,vl1ether tl1e act or deviation was 
discon11ected from tl1e employme11t. 

Q11estion whether it is deviatio11 from tl1e 
employment to the extent that such 

de·viatio11 is ta11tamou11t to an act discon-
11ected from tl1e serva11t' en1ployment is a 
mixe -d question of la,v and fact.'' 

Def e11dant-appellant cites the Ditn,1ie vs. H ely 
case i11 his brief. We are pleased to submit this 
same case as authority i11 de11ial of def enda11t-
appella11t 's co11tentio11s 011 the case at bar. 

In the Du1i1rie case it will. be 11oted that all of 
the b11siness of tl1e def e11da11t l1acl bee11 substa11-
tially performed by his employee, tl1e driv·er of 
tl1e tr11ck: a11d ,vas i11 tl1e act of tak:i11g the truck: 
to a g~arag~e w.hich was the place designated by 
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his employer for the storage of the truck and that 
the tr11ck driver ,vhose delivery hours were to 
cease at five o'clock in the evening was sometimes 
eng~aged until six thirty in the evening, making~ 
deliverie , a11d, after having finished, would pro-
ceed to hi own home, where he would take his 

. supper and later would take the truck to the 
garag~e which was some three or four blocks dis-
tant from where he lived. In that case the driver 
followed his usual custom and after having made 
his last delivery, after 6 :00 P. M., arrived at his 
home about 6 :30 and about one hour later left his 
own home with the truck for the g·arage. While 
on the way lie picked up four boys to take them 
to a candy store in tl1e 11eig~hborhood of the 
garag~e, but not on the direct route to it, and 
,vhile on his way to the candy store the accident 
complained of occurred. 

A motion for a ,direction of ver ·dict in favor of 
the def e11dant was made at the trial and denied. 
On appeal to the Court of Errors and Appeals the 
Court held that the denial of the motion for di-
rected verdict for defendant was proper an·d the 
judg~ment i11 favor of the plaintiff therein was 
affirmed. 

The case at bar, we respectfully submit, is 
stronger than the Du.nne case above cited. First, 
the deliveries ha,d not been complete-d, as in the 
Du11ne case ( sup ·rai), secondly the testimony of the 
driver, Sweeney, is subject to contradictory inter-
pretations by reason of his testimony that he had 
never previously gone home for dinner as he in-
tended to do on the day of the accident in the case 
at bar; that at the time of the accident there still 
remai11ed on his truck 011e and one-half tons of 
perishable goods which, he said, was .required to 
be entirely disposed of by delivery before he 
could have his lunch and that the accident occurred 
within five min11tes after his first delivery, leaving 

• 
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seven deliveries yet to be made, and the further 
fa.ct that l1e had 11ot g'o11e l1ome for his lunch even 
after the accide11t, bl1t completed his delivery a 
thereto£ ore, as tho11g·h 11othing had happened. 

In these circumstance the Du-nne case above 
cited and the ca e of Ma .hon vs. Walker, 97 N. J. 
Law, 384, also cited by defendant-appellant in his 
brief, lays down the rule that 

''where the proof that the driver was acting 
" 7ithout the scope of his employment is un-
contradicted, the matter is a court and not a 
jury ql1estion, but if the: JJroof 1·s con,itra,dictory 
01' sulJ,ject to conlradictory i1iterpretation . the 
qiiestio1i beco1nes orie for the ju,ry." 

The Trial Court in the case at bar properly sub-
mitted the case to the jury as the only course 
legally open to him in the face of the proofs in the 
case. 

While the Trial Court was not legally obliged to 
state reasons for refusing to direct a verdict in 
favor of defendant as requested by the latter, the 
Trial Court pointed 011t another sound reason for 
his refusal to grant such motion, as follows : 
( Case, p. 60, line 18) : 

'' Tl1e Court: Tl1is is a case where, it seems 
to me there is e11011gh evidence to make it a 
jury question, a11d for a number of reasons: 

First, t]1e testimony of the def enda11t him-
self is that this man left his store at a quar-
ter after ten, when the driver says it was a 
quarter after eleven. They were both in ac-
cord as to j11st how long~ it would take to g'et 
from the store to mal{e the first delivery. 
rr11e driver says tl1at he only made one deliv-
ery, a11cl tl1at after tl1at first clelivery he was 011 
l1is wa.y home whe11 this accident happened. 

There is great conflict as to time, and it is 
very important, ,because l1e had only made 
one delivery, and it co11ld 11ot have bee11 that 

· : - - l1e left at the same time that his employer 
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a}r l1e left; there is an hour difference , there 
a1 d J1e could have made two or three deliv-

ries ,vithin that time. There is no expla.na-
tio11 ,, h~ that l1appened. 

S co11dly, tl1is man was 11ot fi11ished with his 
da. ' ,vork and on his way home as in a g4 reat 
ma11. r of tl1c. e other cases quoted was the case, 
hut \TfL 1 actually cng·ag·ed in his master's busi-
11e ju t prior to, at least, tl1e happening of 
this accident. He was driving a truck loaded 
V{itl1 his master's goods, and the only testi-
mo11~r i11 the whole case that he was going 
l1ome, i l1is ow11 statement that he was, and 
it eems to me that should be taken into con-

ideration, tog·ether with the fact that he 
te tified that after the accident, in answering 
as to ,vhat he did then, 'I went to the Hos-
pital.' Q. What did you do then 1 A. I de-
li ·vered the goods. Q. What did you do then 1 
A. I ret11r11ed to the store.'' 

The testimony i11 the whole case is that he 
11cver did go near his home for l1is lunch. 
Wl1y1 He may have l1ad g·ood exc11se. But 
,vhetl1er or not, under all these circumstances, 
the j11r~v believe that l1e ,vas on his way home, 
·\vl1icl1 if lie ,vas, ,vo11ld l1ave bee11 outside of 
l1i emplo. Tment and wo11ld relieve the mas-
ter of liability, makes it a questio11 for the 
j11r to clecidc. Whether or 11ot that was so, 
11nder all tl1e circ11msta11ces in the case, in my 
j11dg·ment i a jury q11estion. 

The Co1urt Properly Refused to Charge Def end-
ant's Requests Nos. 2 and 4. 

Request No. 2 is as follows: 

'' Contributory neglig·e11ce is a complete de-
fense in this state, and if you find that , the 
i11testate was g11ilty of 11egligence and that 
l1er neglig·ence co11tributed in an~ ":ay to her 
inj11ries and death then the pla1nt1ff cannot 
recover, no matter '110w negligent the defend-
a11t may have bee11. Under the law the jury 
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l1as 110 right to ,veigh tl1e evidence of th 
parties and decide \\7l1icl1 011e \\ as the more 
11egligent, becat1se if the intestate ,vas negli -
gent in a11y deg~ree and lier neglig·e11ce con-
tributed to the accident and her death, it 
mak:es 110 differe11ce under the la,v ho,v negli-
gcn1t tl1e def e11dant ,vas. '' 

The Trial Court did i11struct the j11ry, however 
( Case, p. 67, li11e 20), as follows: 

'' So, if yot1 find tl1at the def e11da11t was 
negligent, through his dri·ver, and that that 
neglig ~ence was the proximate cause of the 
accident, then this defendant, if tl1is driver 
was his agent or his servant at the time of 
this accide11t, the defendant wot1ld be respon-
sible and \\7ould be liable in damages to this 
estate, u11less the accide11t was cat1sed thro11gh 
tl1e contribt1tory negligence of the little girl 
herself.'' 

'' A1id if there was co1itribiitory rlegli_gence 
in a1i.y degree, no matter how small a degree 
that might be, it ivoiild def eat a recovery a.1id 
yo11;1,· verdict shoitld be for the def e1i1da1i.t.'' 

It is difficult to find any just criticism of the 
legal efficacy of the foregoing statement of law as 
presented by the Trial Court, nor which can more 
clearly and fully embrace the whole st1bject mat-
ter of Request No. 2. 

Defendant-appellant further complains of tl1e 
Trial Court's refusal to cl1arg'"e Request No. 4, 
as follows: 

'' If yot1 find from the evidence that the 
driver of this truck at the time of the accident 
was upon his own affairs a11d not acting 
,vithin the scope of his employment then your 
verdict should be for the defendant, because 
the defendant in this case is the owner of the 
truck a11d not the driver, the driver has not 
been made a party to this suit by tl1e plaintiff 
and his liability would have to be determined 
in another suit.'' · 
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The Trial Court, however, did instruct the jury, 
a) f ollo,v ( Ca e, p. 65, line 12) : 

that you tart out with the premise, 
pred1catecl upo11 the fact that this was the 
ma ter ' . car, admittedly so; and that this was 
tl1 ~a ter' servant, admittedly so; but the 
que tio1i that you have got to determine is 
whether or not, at the time of the accident, 
this servant was acting within the scope of 
hi. ma ter's employment.'' 

'' Y 011 will remember what the testimonv ol 

wa a to that by both the driver and by the 
ma ter, a11d yo11 ,vill remember what the cir-
c11m ta11c ,vere surrounding that particular 
thi11g "\\rl1icl1 .the driver ays he was doing at 
tl1at time. 

''Ju tice Fort, speal{i11g~ for the Court of 
· Error , i11 the case of Holder vs. Rice, 68 

. ,J. L., 324-329, says a.s follows: 
The serva11t of the master can11ot bind the 

master to respo11d in damages to the plaintiff 
u11le it be shown that the act which the ser-

a11t did which caused the injury was . an act 
expre ly or by implication within the line 
of l1is dt1t u11der his employment.'' 

'' o '!\1 if yo11 find that the accident was due 
to tl1e 11eg·lig·e11ce of the driver of this car, it 
,, ot1ld 11ot be sufficient that the driver of the 
car was employed by the defendant, but, to 
1nake the def e11idant liable, it must also ap·pear 
f ro1n the et idence that the driver was, at the 
tinie of the accident, engaged in the perform-
a.n-ce of his duty as su,ch serva .nt.'' 

'' And i11 another case, the Court of Errors 
a11d Appeals said, 

'' Tl1at a master is ordinarily liable in a 
civil ~·nit for tl1e torts of his serva11t if the 
act be do11e i11 the col1rse of his employment in 
l1i ma ter' service a11d whether it is so done 
or 11ot depe11ds upon the facts in each particu-
lar ease. To render the master liable for the 
11eg·lige11t 'tct of the servant it must be withi11 
the cop of his employment.'' 

'' So now, Ge11tlemen of the Jury, applying 
tl1at la v to th facts as you have tl1em in this 
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ca e, a11<l the f 'let 1 to th la v as I have 0 ·ive11 
it to ~· 011, 011 v-i]l 1etermine that fir t, be-
ca.ut e it ·ee1nt to Jn that that i a1'l imtJortanit 
quet tion, 1ch th r or 11ot at the tirne of this 
a.c ident this clrit fr iua a ti,ng within tlie 
cope of hi en11Jloyn1enl a the ervant of th 

clef end a1i t. ' ' 
'' If h 1vas 1zot, that end tl e ca e, because 

the driver i. not 1nade a party, bitt ortly th 
ow1ier; . o that, if the driver wa not his ser-
va1z.t, that errids the case, and your verdieit must 
be for the def enda,nt." 

It eems to us needless to cite further the 
Court's cl1arge to the jury on the question em-
braced in defe11dant-appellant' req11est No. 4 
thoug·h the Trial Co11rt i11 at lea t t,vo other places 
in his charg ·e reiterates the sound pri11ciple of law 
laid do,vn bJr l1im a11d applicable to tl1e case at bar. 

We fi11 l 110 fault ,vi tl1 the 11fficie11c T in la ,v of 
tl1e ubject matter of defendant-appella11t's re-
q11est to charg·e as embraced i11 Reque t No . 2 
a11d 4. y\T e do respectfully ubmit, howe ·ver, that 
there i clearly 110 g·ro1111cl for complaint on the 
part of tl1e def e11dant-appella11t when the Trial 
Co11rt' 1 i11strl1ctio11 to tl1e jury· are read in full. 

The case at bar presents a case of negligence, 
with ample proofs of the relationship of master 
and servant, a,nd we therefore respectfully submit 
that there is no merit to any of the points raised 
in defendant-appella .nt's brief, for the reasons 
a,bove stated, and that, therefore, the judgment 
of the Court below sho·uld be affirmed. 

w ILLlAM GEORGE, 

Counsel for Plaintiff-Appellee. 
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CLARTC H. N ICIIOLS as Adminis-
trator url proseque1ldum of the 
goods, chattels, etc., of Cather-
ine Nichols, deceased, 

I>laintiff-Appellee, 

vs. 

BE .r J Al\11 G RL NST'.EIN, 

Defendant-Appellant. 

Action at Law. 
On Appeal. 

TRIED BEFORE JUDGE F 1RANIC L. CLEARY) AND JURY ·20 

BRIEF FOR DEFENDANT-APPELLANT 

STATEMENT · 

Defendant appeals from a judgment recovered b·y 
the plaintiff, Clark H. Nichols as administrator aid 
prosequ ,encl:u.m) etc., in the sum of thirty-five hundred 
( $3500) dollars, after a trial of the issues had 
before Judge Franl{ L. Cleary and a jury at the 
IIudson County Circuit of the S1upreme Court on 
Mnrch 19th and 20th, 1928. 

FACTS · 

On March 7th, 1927 at some tirne shortly before 
noon _of that day the deceased, Catherine Nichols, 

.30 

a child of seven years of age, was strucl{ by an auto-
n1obile trucl{ o,vned by the defendant, Benja .min 
Grunstein and operated by his employee, J .ohn 40 
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Sweeney, i11 thr Yici11ity of tl1e co1•11')1• of ~,. 'td11d 
Street and Je1·Hey AYPlll1 , i11 (~i y, . ~J. 
a i-esult of the accide11t the Cathe1-i11 
Nichols died on the day. 'rhis ,va 1 

tuted by Cla1·l.,. H. iehols as adn1i11L1t1·at01· ad pJ'o-
sequendu ,m of the goodf~, chattels, ett., of Cathe1·i11~ 
Nichols, decea ~cd, agai1L1t tl1e defe11dn11t, Be11ja.n1ii1 

10 Gi-unstein. T11e defenda11t a1>1)eaL1 to thL 1 co11 t 011 
the grou11ds he1·ei11afte1· set fo1·th. 

20 

ARGUMENT 

A MOTION FOR A NO:N S ~IT SlIO - LD lI 
BI~I~N GltANT '.ED AT Ttll~ 1~ ~D ():B-, ·_t"'lll~ 
PLAINTI]_,].,'S CASE. 

It is respectfully urged on behalf of the defe11d-
a.nt that the case n1ade out by the plai11tiff fa.ile 1 
to establish any negligence on the part of the dl'iYe1· 
of the defenda11t's auto t1·uck:, and !)roved co11clus-
ively as a matter of la,v that the deceased ,va8 guilty 
of contributory neglige11ce. 

From the plaintiff's testi111ony it appeal's that the 
deceased was a gi1·l of seven years of age a11d that 
some tin1e shortly before noon on the da .y of the 
accident that she was returning f1·0111 scl10Jl i11 
company with her brother, Ho,vard Nichols, a boy 

. then nine years of age. That as they a.pproached 
the intersection of Jersey Avenue and Second 
Street in Jersey City, N. J., and we1·e about to cross 
the street a. horse and wagon came along J erse ·J'" 
Avenue a11d passed them. The brother, 1-Io,vard 
Nichols, testified ( p. 12) : 

40 
"We was going to go across the street 

when a horse a11d wago11 ra111e and went on 

.. 



1t 111e; ,ve ,vas . going across the street, 
,vhen the auto ,vas about First Street, we 
\Yent to ffO a ·toss and n1y sister ran ahead of 
n1e, went to go, and the car was coming fast; 
it did not blow its ho1·n and I jumped back. 
I went to grab her and I didn't have a 
chance.'' 

. 10 
l)'i-io1· to that he says (p. 14) that they were go-

ing along hand i11 hand and further on on the same · 
page he say cl that he saw the truck: about down at 

t Street and at that tin1e he and his sister were 
Htanding at the corner and he ,vas holding~ her hands 
tl- e~:e. They started to cross the street and the de-
cea ~ed ran, but her brother Howard didn'tJ start to 
go over as he thought it was dangerous to do so 
,vhen this truck: \Yas coming. 

As his sister started to run across he grab -bed at 
her, succeeded in touching her and hollered to her 
"ron1e back:'' but she didn't come back but went 
1-ight on ( p. 15). Further on ( p. 16) he says he 
sa,Y the truck: and that it ,vas .coming fast and he 
hollered to her, tried to grab her and she ran away 
fron1 him. - He said there were no cars in between 
that would have prevented his sister from seeing 
the defendant's truck and that he himself had no 
trouble in seeing it ( p. 17). He repeats ( p. 18, 19) 
in a11s,ver to a number of questions, that his sister 
ran out to the n1iddle of the street, "the truck was 
coming in the n1.iddle and she ran all the wa.ySi out 
and the truck hit her." He again says that she 
didn't run backwards at all but kept on running 
over . . 

Chris Smith the only other witness to the acci-
dent produced by the plaintiff after stating that 
the truck: was comi11g about twenty or twenty-five 
1niles an hour (p. 20) on crosSi-examination testi-
fied as follows : 

20 

30 

40 

• 
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'"(l. 1T 011 do11~t 1~11cr,Y ,Yhat 1·atP he '\YHR g '>-
ing befo1·e t.l1e a('cide11t? 

A. No, 1Jeca11.1 e I did11't .1ee l1in1 1111til he 
l1it 8eco11d Street. 

Q. vVas that before the aceid 11t, you l1aYe 
no idea : of ,Yhat 1·ate of .·peed hr ,YaR goi11g? 

A. No. 
Q. You didn't k.110,\T ,Yl1ether h0 ,Yn.'1 c 111-

ing fast or slo,v. 
A. No." 

T·his witness says that he sa,v the gi1·l k11ockcd 
do~vn but didn't see her leave the side,valk. I-I2 ,Yas 
standin·g at or near the co1·11er of Thi1·d Street, a 
blocl{ away fro111 ,vhe1·e the accident oc<·11t-r d, a11d 
that nothing att1·acted his attenti _on until he sa,v 
the child strucl{ ( p. 24). It was testified that the 
distance bet\veen Second and 'rhi1·d StreDt \Yas 

~() about 250 feet. 
This ,vas all the testin1ony produced by the pL1in-

tiff as to ho,v the accident occurred and the defend-
ant n1oved for a non suit on the ground that the 
plaintiff's cas.e sho,ved no negligence 011 the pa1t of 
the defendant; and on the other hand that the plain-
tiff's case showed evidence of contributory negli-
gence on the part of the deceased. The . cou1·t I'l 1

-

fused this motion a.nd the defe11dant here urges that 
said 1notion should have been . granted. 

30 It appears fron1 the testimony that the boy and 
girl were both in a position where the approach of 
the defendant's trucl{ coining according to the tes-
timony of the brother at a rapid rate of speed could 
easily have been observed. The brother and sister 
were standing · hand in h·and. The bt other saw the 
truclc There was no vehicle or other obstructio-n 
to prevent his view. His. sister, if __ s.he ha ·d looked 
could have seen the true]{ as the brother did. T·he 
brother did11't cross the street because he thought 

40 / 



it ,T<L; dn11ge to do hut the ~dster broke away 
f1·0111 hin1 and altho11g·h he tried to grab her and 
called to her to stop 1l1e continued on running until 
:-;i1e got i11 fro11 of tl1e truck. It is submitted that 
1. 1 L 1 a v i-y t leai- ca/e of contributory 11egligence 
c~f-; ~l 111att 1· of la,Y, a11d that the court should have 
g .. :a 1Led the 1110 io11 f oi- a non suit. When the facts 
a1·e !)lain i ,vas the duty of the court to take IC 
the case fi-0111 the jui-y. No infei-ence other than 
(·011t1·iLutoi-y 11eglige11te could be drawn from this 
testin1011y. The proof of contributory negligence 
\Yas so clear and conclusive that the minds of rea-
. ·011a hl n1e11 could 11ot i-easonably differ regarding 
iL. 

]Jennett 1;. Leed .s) DG N. J. L,., 405. 

Fron1 the plaintiff's testimony and· particularly 
the testin1ony of the brother of the deceased, it 
appears that if the deceased had used her faculties 
a 1d 8 11ses of sig--ht and hearing she could have seen 
tl1e t1·u le approaching and could have stopped aSi 
her b1·otl1er did and ·avoided the accident. It wa:s 
lier duty to use the care ,vhich a child of her age 
sl1ol1ld use a11d to obse1·ve whether there w·ere 
vehicles con1ing do,vn the street, and not to break 
a,vay fron1 her brother's hand and rush blindly into 
a co11dition of dangei-. 

If sl1e had look:ed she would have undoubtedly 
cliscovered the approaching auto truck: an·d have 
been able to a.void the collision. 

Brow1n. V'. Centriail Jersey R. R ,. Go., 68 
N. J. I.J1., G18. 

T·he fact that the deceased was a, child seven years 
of age and so far as the testimony is concerned a 4{) 
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gi1·l of ordi11ai-y i11tellige11ee 1 11ot e .... eni J) t her 
fron1 exerei8i11g ordi11a1·y care i11 approachi11g 
da11ger, a11d the l)laintiff is not e11titl d to l'ecoYer 
if the deteased ,vas the heedless 1ti-u111e11t of h<:1· 
o,vn injurie 1 and death. 

ll erdou, -. Crescent Auto Co., 80 
L., 199. 

. J. 

'I here ,Yas 110 ele111e11 t of da11gei-of ,v hie h a child 
of her yea1·s ,vas not capable of fully ap1)reciati11g, 
and in acting as she did she tool{ the ri81{ of bei11g 
injured, and by her co11tributol'J 11eg-Iigen e t11e 
plai11tiff in this suit ,vas ba1·red fro1n recove1·y of 
da111ag--es. 

In the case of S 1h,eets v. Connolly & i reet Raii/w ,ay ' 
o ·omp,a,n-J/, 54 N. J. L., 518, the court said that while 
one 111ay walk: upo11 a sidewalk~ and, 1·elyi11g 011 iLs 

20 continuity bei11g· unbrok :en for its whole widt11, 111a~y, 
without being guilty of neglig ~ence, per111it his at-
tention to be diverted fl'o111 the pave111ent i11 fro11t 
of hin1. Such a 1·ule is not applicaLle to a pedes,-
trian crossing a street used for the passage of 
vehicles dra,vn by ho1·ses. T;he language of the 
decision is as f ollo,vs : 

30 

. ; 4() 

"He is bound to lool{ in the di1·ection i11 
,vhich he is n1~ving and to observe app1·oacl1-
ing vehicles. A determination that a.n intel-
ligent child of the age of ten years is not 
negligent in crossing a street ,v-ith its eyes, 
and attention dra,vn in another direction 
from that in which it is 1noving ca.n not be 
sustained. Althoug --h the question of con-
tributory negligence 1nay properly be subn1it-
ted to a jury, a verdict ignoring the plain 
inferences from the facts is one proceeding 
from prejt1dices or passion and not one that 
ought t.o be pern1itted to stand." 
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111 th ·e of o J ·th. H udson v1
• Jfl lana.g,an, 5,7 

. ~T. l-1., UDG, i11 ,vhieh the decision of the Court of 
a11d .c\..ppeaL1 give11 by Chief Justice 

(111111111 \1~ it ,v,L 1 held tl1at a boy of nine years of 
ag , e Te11 if 111e11tally not up to the standard of 
Ol 1n1• of ·he age, is not in law altogether 
ex l1111>ted fto111 tl1e exercising of ca1·e and prudence 
i11 ( 1>p1·oa('hi11g a11 unk :no,v11 danger, and if the .. ]0 
l -,·icle11('e that he had been the heedless in-
H i-u111 11t of his o,vn injury he could not recover. 

A 1fC)TION FOR A DIR .ECT'ION O:B-, A VERDICT 
l T J?AVOR ()Jj-, rr1-11~ Dl~FENDANT SHOUL 1D 
Jf 1-\. VI~ lll~J~N ALI.JOWED. 

At the close of the e11tire cas,e there was nothing 
te tiiied to ,vhich altei-ed the plain fact that the . 
deceased was guilty of contributory negligence as ' 20 
a 111atter of law and the arguments advance ·d above 
are re11eated as . reasons why the court should have 
tak :en the_ cas~ fron1 the jury and directed a verdict 
i11 favor of the defendant on this point alone. T·he 
testin1ony as to ,vhat the deceased did at.the time 
of the accident is clearly set forth by the testimony 
of l1er b1·other, Howard Nichols, confirmed by the 
sto1·y of the driver J ol1n Sweeney, and conclusively 
proves that she ,vas so plainly guilty of contrib ,u- _ . 
tory negligence that this question should not have · 30 
bee11 sub111itted to the ju1·y byi the -court,. 

· ~40 
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AT '!"'HI~ TIM 11.J () I 'I I-I I~ \C1('1 I I) 11.J 'I 'r Ir I j 
DR ,IVI~R . OI '1"11 I~ Al 1 () TR ,{ c~rr \'VT \.~'1 Norr 
ACTI G \\Tl T I-11 'l" I I I~ ~( ()I> I~ () I-IIB 

The eYide11re on this point is gi, e11 hy the driver, 
John ,veeney, a1_d the defe11da11t B .,11jn.n1in G1·n11-

r 10 stein aJ1d is un coHtradicled. It npJ) a1-.'1 f1·on1 the 
testi111ony of thes t,v o ,vi \ 1 es that lie def e11da 11: 
was in the business of selli11g n1e·lL'1 to tch1il 
stores. That thi 111eat ,Ya;1 p 1·i 1 hahl e a11d it ,v~L 
in1po1-tant the1·efore that it b delivei-ed qt1ickly 
as , possible. Anothe1· reaso11 requiring quick deliv-
ery was that 111any of the retail sto1·es closed be-
t,veen one and t,vo o'clock. The drive1·, John S,v0. -
ney says ( p. 30) that he received inst1·uetio11s fron1 
his e1nploye1·, the defendant, to deliver all fr s]1 · 

20 111eats and call up fron1 the last deli, ery and go to 
· his lunch or dinner on the return. 1:--Ie says ( p. 31) 

that he was given these instructions ,vhe11 he fi1·st 
started to work for the defendant and that these 
instructions ,ve1·e repe_ated. The defe11dant, Be 1-
jamin Grunstein (p. 52, 53) testified that he i11-
stru cted the drive1· to 111ake his delive1·ie. 1 , eall up 
from the last call and con1e back. That the fresh 
meat being delivered ,vas peri '1ha .ble, not to be ex-
posed, and that he instructed all his drivers al,vays 

30 to bear in mind that they have to 111ak.e the deliv-
, eries and then retu1·n and not to stop any,vhei-e else. 

Th .is testi ·m,ony is un .aont 1ra1d'iote(l by a,ny ot:her wit-
n.ess· and mil-st be taken ,, a.s a1i estab Us!Ji,ed fact in tfh,e 
oa1se. Therefore if the driver deYiated radically 

• 
from his instructions he was not acting within the 
scope of his employment. 

T·he testimony of the driver, John S,,veeney, was 
that on the morning of thei accident ( p·. 29) he ha .d 
eight deliveries of fresh meat to make. T'hat he 

. 40 made one at 244 °"Tarren Street, .. Jersey City, N. J., 
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,vhi~h ,vcL 1 het,veen GI'} nd ~t1·eet and York ~ Street, 
and that hL next delivc1·y ,vould have been at West 
Side A,enue and Union Street. The place where 
the atcident occurred about one mile north of 
the place ,vhere the delivery ,vas n1ade (p. 30) 
,vhe1·eas hi econd delive1·y at Union Street and 
"\Vest Side Avenue ,vould have taken hi111 west by 
Grand Street and then outh,vest to Union Sitreet lC 
and Wet Side A,enl1e. He n1ade the first delivery 
and then deviated fr-0111 his en1ployn1ent, went in . a 
northerly direction to,vards his ho1ne for lunch. He 
describes ( p. 29) as follows : 

Q. \\That ,vere you doi11g over in this 
neighbo1·hood? 

A. I felt ki11d of hungry and thought I 
,vould g'"o over there home and have some-
thing to eat, being it was near twelve 

2
(1 

o'clock:.'' 

\:\Tl1e11 being que~ tioned further on (p. 31) as to 
,vh~y he ,ve11t to lunch before co1npleting delivery of 
hiR 1neat, he anR\Yered, "vVell, it ,vas. nearly twelve 
o'cloek. I felt l{ind of hungry. I thought I would 
pull up there, unl)ek :no,vn to the boss and have a 
bite to eat. He ,vas then asked the following ques-
tion: 

"Q. You k~new then you were violating 
your instructions? 3 '). 

A Y . " . e~ , sir. 

The driver ,vas closely questioned b-y the court 
regarding his 111ove111ents as follows (p. 45,) : 

• 
"The Court: Were you supposed to have 

these deliveries made by noon time? 
Witness : No, sir. 
The Court : Did they close every day from . 

011e to t,Yo? 
4tl-
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Witness: Ye , ir. 
'Ihe ( 0111·t: ,\That do yo11 <lr> 11·a1allv? 

• • 
,, it11es .. ~: (io11ti1111e o:a 1naki g •>thc~1· d liy-

eries a11d 1to1> 011 the ,va:v b~l r l .... 
The (--.ou1-t : ·\\ the1·e ,ve1·e ~'"011 goi11g to grt 

your lu11ch? 
,, itness : Honie. 

I() The Cou1-t: Ho,v fn r ,Ya~1 yo111· h8n1 fr -)111 

20 

30 

the first J)la('e that yo11 n1e.ntio11? 
vvTitness: About a n1il . 
T'he Court: Where ,YaB the 11e~rt plac0 ~'"O l 

,vere to n1ake the next cl -liYe1-·v i o ,Yh01·r Yo11 
• • 

111ade the. fi1·st deliYery. 
t, 

"\Vitness : West Side A venue. 
T 1he Court: That does not 111ean a11ything 

to 111e. Ho,v far ,vould it have b ,e11 in di .·-
tanre f1·0111 you1· first delivery to the ·ero11d 
deliverJ~. 

Witness : Take n1e half an ho111· a ln1ost to 
get there. 

The Court: Was it on yot1r ,va~,. hon1°? 
· Witness : No, on 111y way out. 
The Court: Did you eve1· do this bnf or0 

this day, drive a n1ile and a half home to get 
your lu11ch ,vithout doing yo11r other delive --
ies? 

v\Titness: No, sir. 
The Court: This ,vas the only tin1e? 

t, 

~ Titness: Yes, sir." 

THE COUR'l 1 'S REASONS FOR , R,EF ·USING T·O 
DIR ,ECT A .VER ,DICT. 

In denying the motion for a direction of a verdict 
in favor of the defendant the court ga .ve a nun1ber 
of reasons for such denial. T·he first rea.son the 

40 court states ( p. 60) was that from the testimony of 
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the defendant the dr·ivel' left his sto1·e· at a quarter 
after ten and the said it ,vas a quarter after 
ele, en. Reference to the testi1nony ( p. 42) says 
that the driver said it ,vas a qua1·ter to eleven. T'his-
r·educes the difference in tin1e as. stated by the two 
witnesses to one-half houi- instead of one hour 

' ,v hich is noted bec:a u ~e the court said ( p. 60) : 

"T 1here is great conflict as to ti1ne and it is · IC 
very impo1-ta11t because he had only made 
one deliYery, a11d could not nave been that 
he left at the san1e tin1e that his employer 
sa~ys. lie left; tl1ere is a11 hour difference 
(11e1·e a11d 11e could have n1ade t"'\\"O or three 
plates ,v1tl1i11 t11a[ ti1ne. 'l'nere 1s no explan-
ation why that happened." 

It is true that in 011e point in the cross-examina-
tio11 ( p. 4;j) the driver said in answer to a question 10 
as to ,vhen he left the place to start on. his deliv-
e1-ies, ",ve will say a quarter after eleven" but an 
exa111ination of the testin1ony of the driver and the 

' defe11dant shows that both of then1 were approxi-
111ating the tin1e and did not intend to be statin .g an 
exact hour. 'l'he drivel' ( p. 42) says, "I did not 
k:no,v exactly what tin1e I ·left there." And again 
on the same page he says, "I don't remember the 
ti111e I left" a11d again, "I just don't exactly k:now 
the hour." :JO 

It is contended that the elen1ent of time did not 
have the impoi-tance attributed to it by the couct. 
'l'he testi111ony as to what the driver did regarding 
deliveries, his instructions an •d his deviation from 
his e111ploy111ent are positive a11d uncontra .dicted 
a11d any a.ttempt to infer from an indefinite state-
ment of time that the driver could have made two• 
or three deliveries within the time are mere specula-
tipns and not founded upon a11y testim .ony in the 
case. 4J) 



of th(l tin1c~ nt "\Yhich the (l!·iye1· 1 ~ft 
the store, the fact L llnclL p11trcl tha l h( ,Ya. 11ncle1· 
certain inst1·uction , \., hith ,ye1·e, to 1uake all )f lhP 

a~ qui('k:ly J)OHsible, a11cl 11ot to takP 
any ti111e fol' di11ner 01· luncl1. Ko n1atte1· ,Yheth1ai-
the driYer left at a qua1·ter afte1· te11 er'· a ql1artc:· 
after eleven, the in.'1tr11ctio11H ,Y :}1•e the . an1e in 

1-0:either event. 

2Q 

Anothe1· 1·eaRon giYen by the (·nu1·t for de11yi11g 
the 111otion ( p. Gl) is tated by the c 'n11t in the 
follo,ving language. 

"He was driving a t1·uck loaded ,vith l1i. 1 

111aster's goods and the 011ly testi1no11y in the 
,vhole case that he was going l10·111e, is hiR 
o,vn state111ent that he ,vas, and it seenL1 to 
1ne that should be tak:en into consideration, 
togethe1· with the fact that he testified tl1at . 
after the accide11t, in ans,vering as to ,vl at 
he did the11, 'I went to the hospital.' 'Q. 
vVhat did yoll do then? ·' 'A. I delive1·ed the 
goods.' 'Q. And what did you do then?' 'i~. 
I returned to the store.' " 

Reference to the testin1ony ( pp. 28, 29, 49) of the 
driver, testimony of Agnes Nich ·Jls, tl1e child's 
mother (p. 9) and the testimony of the police officer 
Joseph 'f reusch ( p. 51) discloses that after the a ·ci-

30, -dent the driver _ took: the child and b1·ought he1· into 
a store on the corner of Second Street and Jersey 
Avenue, then went to the City Hospital, up on the 
hill section of the city, then went back: with the 
policeman to . the Second Precinct Station house on 
Seventh Street, Jersey City, N. J., ,vhere presu1n-
a.bly he was book:ed on son1e charge gro,ving out of 
the accident. A.fter . that he went to the child'B home 
at 253 Newark Avenue, Jersey City, N. J. All of 
,vhich must ha .ve consumed considerable time. After 

4:0 doing all these things he delivered the rest of the 
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111 eat to the custon1e1·s.. ~['he eol1rt con1mented in its 
deciRion upon the fact that the driver never did go 
hon1e for· lunch, aN if that ,vas an important 
111atter considered in ai-riving at its decision, and 
finally left it to the ju1·y whether he was on his waJ 
hon1e, stating that if he ,vas he would have been 
outside of his employn1ent and would have relieved 
the defendant of liability. lC 

The language of the coul't is as follows ( p. 61) : 

"The te,~tin1011y i11 the ,vhole case is tha.t 
he neve1· did go 11ear his hon1e fot 1 his lunch. 
Why?" 

This question is answered by the testimony. 
'fhe fi1·st reaso11 is that the driver had accidently 

i11jl1red a little girl a11d her injuries were so serious 
th~t ( it -\'\'"a 11ece8Ra1·y to take her immediately to 
tl1c 11ospjtal. Co1nn1on hun1anity, if nothing e1se 20 
con1pelled hi111 to go along ,vith her. It would have 
been a ve1·:r callous n1an indeed ,vho would have left 
a r hild he had 1·un ov~r and cal1nly gone to lunch. 

The second reason is after leaving the hospital he 
,vent ,vith the policen1an to the police station, a dis-
tance of a n1ile or a mile and a half and afterwards 
to tl1e child's ho111e. T'l1is consumed s.o n1.uch time 
that it ,vas necessary for hin1 to hurry to get his 
ren1ai11i11g delive1·ies con1pleted within the usual 
time. :~o 

The third reason is tl1at immediately the accident 
ha .ppened, it beca111e plain to the driver, that his 
e111plo~yer ,vould ,vant to lmow why he had been in 
that locality at that ti111e, a.nd his violation of his. 
e ... p1~ess orders not to go home to lunch until all his 

· oi-ders had been delivered, would be discovered. 
Naturally under these conditions., he wo·uld hurry 
to co111plete his de-liveries and would let the matter 
of lu11cl1 stand over. His sc-heme to deceive hls em-
ployer had been discovered. The policeman had 4() 
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hi111 i11 chatge a11d he (·oulcl 110 1 > 1g 1· ··pull u1> 
there, l1nbek110,Yn to the b ').'8 a11d haY') a bite to 
eat" ( p. 31). }~y 11 if he could lu1 Ye <·011ti11ued hi. 1 

dee it, tl1e expetie11te he had ju:-;t go11e thl'o11g}1 
,vould ha-ve left hin1 ,vith 110 in1n1ediat a1)pciite f >r 
food. 

A 11 of this . een1R to he a co1 1plete a11R,Ye1· to the 
10 court's questio11. 

As a further 1·easo11 fo1· de11yi11g the 111otio11 fo1· 
a direetio11 of c: verdict, the eo111·t Raid (r). G3): 

"Secondly'", this 1nan ,vas not finL hed ,vith 
his day's \\.,.Ork: a11d on his ,vay hon1e aH i11 
a great 111any of these other ca. es quoted ,va.R 
the case, but \\'"as actually e11gaged i11 hi. 1 

master's business just prior to, at least, tl1e 
happe11ing of this acride11t.'' 

~O At the time of the accident the driver ,vas at least 
a mile away fro1n the last place at ,,,,l1ich he was 
engaged in his n1aster's business and to say there-
fore that he ,vas so eng~ged aju ,st p rior ') to tl1e ha1>-
pening of the acri~ent is 11ot dra,ving a fair con-
clusion fron1 the testi111ony. 

In the cases quoted to the cou1-t. 011 the 111otio11, 
most of ".,.hich are cited in thi s brief, the poi11t ,va s 
not whether the driver had finished his day's work : 
and was on his ,vay ho111e, but whether he '\Vas act-

30 ing within the scope of his _ e111ployn1ent. In this 
case the driver was on his ,vay home, at the tin1e 
of the accident, in direct disobedience of his e111-
ployer's instructions, clearly sho,ving · such a devia-
tion from his employment as . to relieve the 111aster 
fron1 liability. 

Again the court said in den~ring the 111otion : 

.,,, 4-0 
,, j 

"But whether or not, under all these cir-
cumstances, the jury believes that he ,vas on 
his way home, which if he , ,-vas, ,vould have 

... 
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bee11 outside hi. 1 Pn1ployn1ent and would. re-
lie, e the n1aste1· of liability, makes it a ques-
tion for the jul'~Y to decide" ( p. 61). 

It is sub111itted, that neither the court nor the 
jury had any option under the premises except to 
decide this point in favor of the defendant upon the 
basis of the evidence. 

There wa no co11tradiction of the testimony that -10 
he ,vas on his ,vay to lunch, that he had been in-
structed not io go to lunch u11til completing his 
deliveries, that he ,vas a n1ile or a mile and a half 
off the 1·oute that ,vould talce hin1 to his next 
(lcliYe1·~y, going in another direction towards his 
ho111e, a11d that he violated his e1np.Joyer's instruc-
1io11s a11d his en1pl6yer, the defendant, had given 
hi111 i11structi')11s not to go to lunch until his. deliv-
C1·ie.'1 ,vei-e eon1pleted, and had no kno,vledge that he 
l1ad do11e so on that day. On the court's own rea- -'20 

\ 

8oning it is subn1itted that the motion for a direc-
tio11 of a. ve1·dict in favoi- of the defendant should 
have bee11 gra11ted. 

ln the case of ()kin v. Essex Sa.Zes Oom,p1any, 135 
Atl. 821, Aff. 138 Atl. 922, a verdict was directed 
i11 favo1· of the defendants a.nd this direction was 
aJ1i1~111ed by the Supreme Court. In that case the 
drive1· "ras di1·ected by his employer to take a brake 
li11ing cutter fi-0111 the con1pany's place of business 
i11 Ne,vark to \Talley and Forest Sitreets, Orange, 
N. J., to "\\Tait for the cutter to be repaired and bring 
it back: as soon as possible. After waiting a few 
111inutes l1e left the shop with -out the tool a.bout five 
111inutes before the repair job was completed, and 
did not return, and the place where the acciden~ 
occurred ,vas in West Orange a.bout a mile from 
tl1e repair shop and 11orthwest of it, not in the direc-
tion of his e111ployer's place of b·usiness, but in an 
opposite di1·ectio11 ,vhere he had no business for his._ 
e 111 pl o ~Te r . 

30 

4() 
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The case at ba1· is to the exte11t 
that the driYe1· i11 thL '1 e a 111ile 01· a 1nile a11d 
a half off the route ,vl1e1·e 1 e1111)l y111e 1t ,You id 
talre hi111, in an e11ti1·ely diffe1·e11t di1·e ·tio11 a11d 011 
his ,vay to lu11tl1 agai11 c1t the 1t1·ut · 1 of t 11e 
defendant. 

I11 the case of (} ronecker r. lfa ,ll) 9~ N. J. L., 450, 
lO a ease in the c· · u1·t of I~i-i-oi-(1 a11d A1)P al~ 011 all 

fours "\\'"ith this, it ,vas 11 ld that u11~011traditte(l 
proof that the driver· had disobeyed his e1n1>loy 
instructio11s a11d deviated f1·0111 tne busi11ess he , ·as 
directed to pu1·sue, his use of ti1e 111acl1ine, ,v hi · h i11 
that case was a 111oto1·cycle, \Vas his o,v11 u 1 e, a11d 
the relatio11 of 111aster and se1·vant ,vas tl1eref ore 
te1·111ina ted, a11d therefore the direction of a vei-dict 
in favor of the defendant ,vas p1·op' 1·. 

In T'i~ohler v. &teinilloltz) 99 '~. J. L., 149, it ,vas 

20 held that proof of defendant's o,vnei-ship of a.n a.uto-
1nobile driven on a public higl1,vay raises a p1•e-
sumption of fact that such auto111obile ,vas in t11e 
possession of the defe11da11t, if 11ot p2r 1o_aally, the11 
through his· servant, the drive1·, a11d tnat suc11 
driver was acting withi11 the seop 0 of hls e111ploy-
ment, both or either· of these presu111ptio11s 111ay be 
overcon1e by uncont1·adicted proof to the cont1·ary, 
and if so ove1·come may by uncontradicLed proof 
that the a.uto111obile ,vas not in t11e pos~ession ot Ll1e 
owner or of his servant, or was 11ot bei11g used by 

30 the servant within the scope of his employment, 
then the 111otion f 01· a di1·ection of the defendant 

•. 

owner will be g1·anted. If ho,vever the evidence is 
contra .dietary or reasonably subject to contra.die.tori 
interpretation the question of liability is for the . Jury. 

In .1}Ja,h,a1i v. Walker) 97 N. J. L., 304, it was held: 

"Where the proof\ that the drive1· was act-
ing without the scope of his ernployment is 

·4() uncontradicted the n1atter is a. Court and not 

, 
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<l ju1·. qut\ tion, but if the proof is contrary 
or • . ubjeet to C\)11tradictory interpretations. 
the que. tion beeon1es one for the jury." 

In the ea. e at bai- it is uncontradicted that the 
driYer ,va. in tructed to delive1· the meat on his 
t1·uel.,. and not to deYiate from that duty or to go 
ho1ne for luncheo11 u11til the deliveries were com-
pleted. The rea. ons f oi- this being that the n1eat.s. lC · 
,vere perishable goJds and the delivery to all of the 
custon1ers should be n1ade pi-ior to one o'clock in 
the day, if po. sible, as n1any of the custo1ners closed 
thei1· . to1·e.1 at that hour. 

'l'h u11eont1·adicted tesiin1ony also sho,vs that the 
d1·iv ~r 111ade hi. 1 first delivery at a point at vVarren 
Rt1·eet 11ea1· G1·and Street and that his next delivery 
,vas to have be n at ·union Street and West Side 
'\.Ye11u0 • That the direct route to Union Street and 
\\test Side A venue \\,.as along Grand Sitreet in a 

and south,vesterly direction and that the 
d1·iver disregarding his instructions left Warren 
Street and Grand Street to go home to his luncheon 
hef ore co111pleting his deliveries. To do so he went 
i11 a 1101·the1·ly or northeasterly direction to the 
poi11t of the accident, which point wa.8 about one 
111ile a,vay fron1 ,varren and Grand Streets, and in 
a di1·ectio11 aln1ost opposite fro1n the ,vay he should 
have gone to n1a.l{e his next, delivery. 

F '1·0111 the 111on1ent that the deviation was under-
ta ke11, the relationship of principal and agent there-
tofoi-e existing was severed and the driver was on 
his o,vn business. He put his master's orders at 
defia11ce a11d ipso facto occupied the status. of a tort 
fcasor even as against the 1naster. T'hi~. doctrine 
l1as been repeatedly accepted and applied by the 
cou1-ts of this state u11der various circumstances. 

In the case of Durine v. H ely) 140 Atl. 327, the 
c-0111-t snid: 

20 

30 

4() 
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' The single question by the appea I 
is ,vhethei- there ai-e anv fact~ d veloped by 
the testi111011y ,vhich tend to tablish that at 
the tin1e the plai11tiff' ,vas i11ju1·ed the driv--r 
of the true k: was 011 lllfL te1·'~~ s, for 
if he ,vas not then the defenda11t.s b lo,v wer 
entitled to a directed verdict in their favor." 

In this case the driver ,vas taki11g· the t1·uclc to a 
garage ,vhirh " ras a place designated by his en1-
ployer for the storage of the truclc ,vhe11 not lis,ed 
in his business, the garage ,vas about one 111ile or 
so fro1n the place of the en1ployer's business a11d the 
trucl{ driver, whose delivery l1ours ,vere t J e at 
five o'clock: was someti111es engaged un t il 6 :30 i11 thn . 
evening, making deliveries, and after having fin-
ished would proceed to his hon1e ,vhere he ,vo11ld 
tak :e his supper and later ,vould tal{e the truclc to 

· ~O the garage which was some three or four blocks di -
ta .nt fron1 where he lived. On the afternoo •n of the 
accident he follo,ved his usual custon1 and after 
he made his last delivery · ,vhich \Ya.s ab )Ut six 
o'clocl{, he arrived at hon1e about G :30 and an hour 
later left his abode ,vith the truck: for the garage. 
On his way there he ,vas requested by four boys to 
tal{e1 them do,vn to a candy store which was in the 
neighborhood of the garage, but not on a di1·ect 
route. "1.,.hile on his way to the candy store the 

30 accident happened. · 
In this case the court held that the qt1estion 

,vhether there ,vas deviation from the master's em-
ployment to the extent that such deviation ,vas tan-
tamount to an act disconnected fr om the service 
employment, ,vas a question of la,v and fact stating 
further that to relieve the master from liability for 
the act of his servant done by him ,vhile enga .ged in 
his master's work, the act done by the servant must 

O be entirely disconnected from the service, and the 
4 driver's art being a slight deviation from the direct 

" 



" 

19 

1·ol1te to the garage n1ade it a question of law and 
fact to be 1ubn1itted to the jury. 

'Ihe ca e at bar seenu~ to co1ne under the other 
decision 1 as the driYei- i11 thiSi case did not make a 
slight deYiatio11 ,vhile on the busin~ss of his em-
ployer, but went off his 1·oute for the purpo.se of go-
ing ho111e to get his lu11cheo11. In doing thi~. he was. 
not engaged in any business for his e1nployer and lO 
i11 fact was acting co11trary to his direct instruc-
tio11s. 

He was a 111ile a,vay fron1 his route when the ac-
cident occu1·i-ed a11d ,vas on the way to his home 
"\', l1icl1 ,va 1 a co11sidera ble distance furt.her. There 

110 dL 1pute about the fact that he was. off his 
1·oule ag·ain '1t the positive instructions of his: em-
l)loye1·, and on l1is ,vay to his hon1e to have his 
lu11 l1eo11. 'lihi 1 evidence is uncontradicted and is. 
11ot 1onably subject to contrary interpretations . 2.0 
a11d. tl1e 111otion for the direction of a verdict for the 
clefendant should have been granted. 

In the case of Doran v1
• T 1h,omse,,1ti) 76 N. J. L1

., 

75J, it ,vas held: 

"To render the master liable for the negli-
gent act of the servant the act must be done 
for the purpose of executing the master's 
orde1·s, and in doing his work and wltlle 
actually engaged in serving the master, that . 
it is not sufficient to say that the injuries ·· 30 
co111plained of would not have been commit-
ted without the faculties afforded by the 
servant's relation to his n1aster." 
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THE COl RT l~R.RED I R.I~Fl SI TG TO 
CHARGE Dl~FENDANT'S RI~(}UI~ .. T8 os. 

2 & 4. 

The defendant was injui-ed by the refusal of the 
court to charge these ref1uests (p. 76). It is subr 
mitted that the requests contained a correct state-

: IO ment of the la,v and tl1at it ,vas the duty of the 
court to so cha.rge the jury. In particular, the 1•e-

fusal to charge that "the jury has no right to "'reigh 
the negligence of the parties and decide ,vhich one 
was the n1ore negligent" took~ fron1 the jurv an in1-
portant element of the la,v as applied to this case, 
which the defendant had a right to have it in-
structed on. 

In the ca.se at bar the driver was not executing 
~> the master's orders, and was not doing his ,vork : and 
.... o was not actually engaged in servmg him, but was 

acting directly to the contrary. 

30 
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