
Nev Jersey Court of Errors and Appeals
Between \

H arriso n  L a n d  Co m p a n y , 1
Complainant-Appellant, r On Appeal

Cr u c ib l e  S t e e l  Co m p a n y  of 1 Chancery. 
A m e r ic a , et als., \

Defendants-Respondents. J

T he a p p e a l in  t h is  c a s e  i s  r e la te d  to  th e  a p p e a ls  
in  the tw o  c a se s  o f  th e  United New' Jersey Railroad 
& Canal Company against Crucible Steel Company 
of America a n d  Booth & Flinn, Limited, against 
the same, n o w  p e n d in g  in  th is  C o u rt. A l l  th r e e  
in vo lve th e  c o n s tr u c t io n  a n d  e n fo r c e m e n t o f  th e  
con tract b e tw e e n  th e  p a r t ie s  o f  M a y  17 , 1901 . 
T herefore, in  r e sp e c t  t o  so m e  o f  th e  fa c ts  a n d  to  
m uch o f th e  a r g u m e n t r e fe r e n c e  i s  m a d e  to  ou r  
brief su b m itte d  in  th e  o th e r  ca ses .

T his ca se  i s  a n  a p p e a l fro m  an  ord er  o f  th e  C o u rt  
of C h an cery  d is m is s in g  a n  ord er  to  sh o w  c a u se  a n d  
den yin g  a n  in ju n c t io n  pendente lite. T h e  c a se  
cam e before h is  H o n o r , J o h n  R . E m e r y , V ic e -C h a n ­
cellor, u p on  th e  r e tu r n  o f  an  o rd er  to  sh o w  c a u se  
(c o n ta in in g  a n  ad interim  s t a y ) ,  u p o n  th e  b i l l  o f  
com p la in t a n d  a  su p p le m e n ta l b il l  a n d  th e  s e v e r a l  
affidavits a tta c h e d  th e r e to , a n d  th e  r e sp e c t iv e  a n ­
sw ers o f th e  tw o  d e fe n d a n ts , th e  C r u c ib le  S te e l  
C om pany o f  A m e r ic a  a n d  th e  T ow n  o f  H a r r iso n  
and th e  a n sw e r in g  a ff id a v its . A f te r  a h e a r in g  th e  
order to  sh ow  c a u se  a n d  th e  r e s tr a in in g  o rd er  w e r e
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d ischarged  by th e  learn ed  V ice-C h ancellor by an  
order dated  O ctober 23, 1913 (p . 61) to  w h ich  la st  
m ention ed  order th e  ap p ea l i s  d irected .

T he ob ject o f th e  s u it  i s  to  en jo in  an d  restra in  
th e  C rucib le S tee l C om pany o f A m erica , in  the  
w ord s o f th e  p rayer o f th e  b ill (p . 10 ) :

“P rom  in  an y  w ise  o b stru ctin g  sa id  Cum­
berland  street, ex ten d in g  from  th e easter ly  lin e  
of F o u rth  street tw o  hundred  and  th irty -six  
feet and  seventy-tw o  one-hundredths o f a  foot 
m easured  a lo n g  th e cen ter  l in e  to  th e  land  o f 
th e P en n sy lv a n ia  R ailroad  C om pany or from  
p rev en tin g  you r orator from  u sin g  th e  sam e, to  
i t s  en tire  Width, free ly  an d  w ith o u t in terfer­
en ce or lim ita tio n , an d  from  in an y  w ise  d i­
rectly  or in d irec tly  p ro secu tin g  fu rther its  
p etitio n , a p p lica tio n  or prop osa l for the clos­
in g  and  v a ca tin g  of sa id  p ortion  o f sa id  Cum­
berland  street, an d  so fa r  a s  re la tes  thereto  
from  m ak in g  or ten d er in g  p aym en t to  the said  
tow n  o f th e  sum  o f e ig h t th ou san d  dollars, or 
any o th er sum , for  th e v a ca tio n  o f sa id  streets, 
and  from  rece iv in g  an y  deed for said  street 
from  sa id  to w n ; an d  th a t sa id  Tow n of H ar­
rison  m ay be en jo in ed  and  restra in ed  from  
p a ssin g  sa id  ord in an ce v a ca tin g  said  Cumber­
land  street and  from  accep tin g  sa id  sum  offered 
to  sa id  tow n  upon th e v aca tion  of said  streets  
so  far a s  r e la te s  to  sa id  C um berland street, and 
from  g iv in g  to  sa id  S tee l C om pany any deed 
for sa id  s tr ee t.”

T he p ap ers show  th a t  on M ay 6, 1911, the Cruci 
ble C om pany m ade a p p lica tio n  to  the Tow n Council 
of th e  T ow n o f H arrison  for th e  vacation  of parts 
of certa in  str ee ts  in  sa id  tow n  and, am ong others, 
of C um berland street from  F ou rth  street to the 
G ilb ert-P reston  T ract d iv id in g  line , th a t is, Cum­
berland  street from  th e ea ster ly  lin e  o f 1 ourth
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street ea ster ly  236 7 2 /1 0 0  fe e t to  th e  w ester ly  
boundary o f th e  P resto n  T ract or C anada F arm  
or P en n sy lv a n ia  R a ilroad  Com/pany; and  th a t  i t  
offered a s  a  con sid era tio n  for th e  vaca tio n  o f sa id  
streets to p ay  to  the tow n  th e  su m  o f $8,000 (pp. 
6, 1 6 ). I t  fu rth er  ap p ears th a t n o tice  o f  the v a ca ­
tion o f sa id  C um berland street w a s  g iven , a s  re ­
quired by la w  (pp . 6, 1 7 ) ;  th a t  th e  a p p e lla n t, th e  
Harrison L and C om pany, filed  i t s  o b jection s to  th e  
said v a ca tio n ; and  th a t, n o tw ith sta n d in g  th e  sa id  
objections, an  ord in an ce for th e  v a ca tio n  w a s g iven  
its  first and second  read in g  and referred  to  a th ird  
reading and ordered p ub lished  (p . 2 2 ) .  I t  a lso  
appears (p. 37 ) th a t in  con n ection  w ith  i t s  a p p li­
cation th e  C rucib le C om pany p resen ted  a  le tte r  d i­
rected “To th e  H on orab le  th e  C ouncil o f th e  T ow n  
of H arrison ,” in  w hich , am on g  o th er  th in gs, i t  d e­
clared as fo llo w s:

“I t  is  th e  purpose o f th is  com pany to  u se  
these p arts of th ese  streets , to g eth er  w ith  
other land  ow ned by th e  com pany, for th e  p u r­
pose o f b u ild in g  a d d itio n s to  our p resen t p la n t  
from  tim e to  tim e .”

It further ap p ears th a t ord inan ces for  th e  v a ca ­
tion o f  a ll th e streets , ex cep t C um berland street, 
were su bsequ en tly  p assed  and th a t th e  con sid era ­
tion of $8,000 w a s p aid  by th e  C rucib le C om pany  
and received by th e  tow n  for the vaca tio n  o f sa id  
streets (p. 3 5 ) .

The case d isc lo ses  th a t th e C rucib le C om pany  
made its  ap p lica tio n  for th e  vaca tio n  o f C um ber­
land street, n o tw ith sta n d in g  th e  fa c t  th a t on  M ay  
IT, 1901, a certa in  agreem en t (w h ich  is  set ou t in  
full in the b ill o f com p la in t, p. 12) had been m ade  
and entered into  by th e U n ited  N ew  J ersey  R a il­
road & C anal C om pany, C rucib le S tee l C om pany  
of Am erica, Jam es H . Y o u n g  and  M ason Y oung, 
surviving execu tors, &c. (p red ecessors in  t i t le  o f
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th e  co m p la in a n t) an d  R u th  D a n a  D raper, in  and  
by w h ich  th e p a rtie s  d id  coven an t and  agree to  and  
w ith  each other a s  fo llo w s:

“ * * * th a t a  s tr ip  o f la n d  s ix ty  fe e t in
w id th  an  ex ten sio n  o f C um berland S treet ea st­
er ly  a cross th e  sa id  la n d s o f th e  p a rtie s  hereto, 
be an d  th e sam e is hereby d ed icated  and appro­
p ria ted  as a  road, th e  s tr ip  o f la n d s so d ed i­
cated  b eg in n in g  east o f F o u rth  stree t a t  the  
end o f C um berland s tr ee t a s  la id  ou t on the  
G ilb ert M ap an d  in  th e  a foresa id  d iv id in g  lin e  
betw een  th e  P resto n  T ract and  th e  G ilbert 
T ract, and  ru n n in g  th en ce ea ster ly  betw een  
th e n orth er ly  an d  sou th erly  lin e s  o f Cum ber­
land  s tr ee t produced  acro ss  la n d s o f th e par­
t ie s  hereto  to  th e m id d le o f th e  sa id  d itch  
w h ich  form s th e ea ster ly  boundary o f the said  
land  o f th e  p arty  o f th e  fourth  part. Cumber- 

> lan d  street, o f w h ich  th e land  above described  
is  an  ex ten sion , is  show n on th e  m ap o f the 
G ilb ert T ract above referred  to  and  on the  
official m ap o f  th e Tow n o f H arrison  m ade by 
Y ou n g  & B orrie , Surveyors, I t  i s  s ix ty  feet 
in  w id th  and crosses  F o u rth  street a t  right 
a n g le s  ex ten d in g  ea ster ly  to th e  sa id  boundary  
lin e  o f th e  G ilb ert and  P resto n  T racts; the 
n orth east corner o f F o u rth  an d  Cum berland  
str ee ts  i s  tw o th ou san d  a n d  tw en ty  feet sou th ­
er ly  from  N ew  J ersey  R a ilroad  avenue. The 
d ista n ce  from  F o u rth  street a lo n g  the north­
er ly  lin e  o f  C um berland street to  th e boundary  
l in e  o f  th e  P resto n  T ract is  show n d ifferen tly  
on the d ifferen t m ap s.”

T he re la t io n s  o f th e  p a rtie s  to  th is  agreem ent and  
of th e ir  resp ectiv e  la n d s to each oth er are fu lly  set 
forth  in our b rief in  th e  case  o f U n ited  N ew  Jersey  
R ailroad  & Canal C om pany  vs. Crucible S teel Com­
pan y of A m erica , and need  n o t be here repeated.
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The a p p e lla n t in  1904 su cceed ed  to  th e  t it le  o f  
the Y ou n gs (p . 5 ) .

On the d a te  o f th e sa id  agreem ent, and  prior  
thereto, J a m es H . Y o u n g  an d  M ason Y ou n g, su r­
viving execu tors, &c., w ere th e  ow n ers in fee  o f a  
large tract o f lan d  s itu a ted  in  th e  T ow n o f H a rr i­
son and. located  on th e  P a ssa ic  R iver, a ccess to  
which w as had th rou gh  certa in  str ee ts  and  w a y s  
running over and  across p rop erties o f th e  U n ited  
New Jersey  R a ilroad  & C anal C om pany an d  the  
Crucible S tee l C om pany, w hich  m ean s o f a ccess  to  
the property w ere, su bsequ en t to  th e  m ak in g  o f th e  
agreement, vacated  an d  destroyed.

It appears in  th e case th a t sin ce  th e  agreem ent 
and the vaca tion  o f th e  o th er  s tr ee ts  and  w a y s lea d ­
ing to the land s, C um berland s tr ee t h a s been and  
still con tin ues to  b e the sole  an d  on ly  m eans of ac­
cess to and from  th e p ro p erty  of th e  ap p e lla n t (pp. 
5, 23 ).

It further ap pears th a t  the ap p e lla n t, a t th e  tim e  
of the a p p lica tion  o f th e  C rucib le C om pany for  th e  
vacation of C um berland street, w a s  in  n eg o tia tio n  
with B ooth  & Pffinn, L im ited , con tractors, for th e  
filling in and gra d in g  o f i t s  la n d s and  o f C um ber­
land street, a s  it  had a  r ig h t to  do under th e  agree­
ment (p. 1 0 ) . T here is  in a d v er ten tly  o m itted  from  
the printed case  other records w hich  d isc lo se  th a t  
said Booth & F lin n , L im ited , in terven ed  in  th is  
case and joined  as p a r tie s  com p la in an t, for th e  rea­
son that th ey  had, su bsequ en t to  th e  filin g  o f the  
hill, executed a  con tract w ith  th e  H a rr iso n  L and  
Company for th e  fillin g  in  o f th e sa id  lan d s and  
said Cum berland street.

The B ill o f C om p la in t charged, in te r  alia , th a t  
the appellant w ou ld  su ffer irrep arab le lo ss  i f  C um ­
berland street w ere vacated , and  th a t  the e ffec t o f  
the final p assage o f th e  ord inan ce re la t in g  th ereto  
would be to tak e a w a y  th e  a p p e lla n t’s prop erty
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r ig h ts  for  p riv a te  in tere sts , w ith o u t d u e p rocess of 
la w ; and  th a t  th e  a ctio n  o f th e  C rucib le C om pany  
w a s a  fraud  upon th e a p p e lla n t and  th e  o th er  par­
t ie s  to  th e  agreem en t (p . 8 ) .

T he B i l l  o f C om p la in t a lso  charged  th a t th e  pro­
ceed in gs for  th e vaca tio n  o f  C um berland  street  
w ere b e in g  u ndertaken , n o t in  th e  p ub lic  in terest, 
b u t for  th e  so le  in tere st o f th e  C rucib le C om pany, 
and  in  ex c ess  o f th e  m u n ic ip a l pow er, b ecause of 
th e  offer o f f 8,000.

C um berland street, for  a  d ista n ce  o f ap p rox i­
m ately  237 fe e t  ea ster ly  from  F o u rth  street is  a  
p ub lic  th orou gh fare . T h is i s  so charged  in  th e b ill 
o f com p la in t (p . 2 ) .  T he an sw er  o f  th e  C rucible  
C om pany ad m its  th a t sa id  street “is  a  p ub lic street 
in  th e  Tow n o f H a rr iso n  for th e  d ista n c e  o f tw o  
hundred  and  th ir ty -s ix  and  seventy-tw o one-hun­
d red th s o f a  fo o t m ea su r in g  south  from  F ourth  
s tr ee t” (p . 3 9 ) .  A n d  th e  d efen d a n t’s p rin c ip a l an­
sw er in g  affidavit s ta te s :

“T hat C um berland street, w h ich  h as been a  
p ub lic  s tr ee t  for  th e d ista n ce  o f about tw o hun­
dred and th irty -seven  feet ex ten d in g  easterly  
from  F o u rth  street h as n ever been used  as a 
s tr ee t.”

Of sp ec ia l im p ortan ce is  th e  an sw er  o f th e  Town 
of H arrison , filed  by it s  ow n  so lic ito r s  and  counsel, 
w h ich  s ta te s :

“D efen d a n t a d m its  th a t sa id  street is  a pub­
lic  s treet o f th e  T ow n o f H a rr iso n  for a d is­
ta n ce  o f tw o  hundred  and  th ir ty -s ix  feet and 
seven ty-tw o  one-h u nd redths m easurin g  south 
from  F o u rth  s tree t.”
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ARGUMENT.

I.

IN  E Q U IT A B L E  P R IN C IP L E  A N D  R IG H T  
T H IS  C A S E  D O E S  N O T  D I F F E R  FR O M  T H E  
C A SE  O F  U N IT E D  N E W  J E R S E Y  R A IL R O A D  
& C A N A L  C O M P A N Y  aga inst C R U C IB L E  
ST E E L  C O M P A N Y .

In th e  ca se  o f th e  U n ited  C om pany  th e  C rucib le  
Com pany p laced  ob stru ctio n s upon th a t  sam e p art  
of C um berland street w h ich  in  th e p roceed in gs be­
fore th e T ow n C ou n cil o f  H arrison  in vo lved  in  th e  
present ca se  th e  C rucib le C om pany is  a ttem p tin g  
to  have vacated . In  th a t case  in  co n stru in g  th e  
effect o f th e  agreem ent o f  M ay 1 7 ,1 9 0 1 , th e learn ed  
V ice-C hancellor d e c la r e d :

“T h is agreem ent, in  m y ju d gm en t, esto p s  
a ll th e  p a rties  d ed ica tin g  th e  road  over th eir  
lan d s a s  an  ex ten sio n  o f  C lim berland street  
w ith  th e  in ten tio n  o f  e s ta b lish in g  a recogn ized  
w ay to  th e ir  la n d s from  F o u rth  street, from  
d en yin g  th a t C um berland street ea st  o f  F o u rth  
street to  th e  b ou n try  lin e  o f th e  tr a c ts  and  for  
th e w h o le  w id th  th ereo f is  a  w ay  to  th e  prop­
erties over w h ich  th e  str ip  w as d ed icated  a s  an  
ex ten sio n .”

(S ta te  o f C ase, U n ited  Co., p. 293 .)
And the V ice-C h an cellor  reached th e  v iew  th a t  

the acts o f th e  C rucib le C om pany w ere v io la tiv e  o f  
its  covenants u nd er th e  agreem ent, and  w ere ille g a l,  
and ordered th e  in ju n ctio n  asked  for  in  th a t  su it.

Turning now  to th e case sub ju d ice  i t  is  resp ect­
fully in sisted  th a t th e  v a ca tio n  i f  m ade w ou ld  be 
sim ilar in  i t s  r e su lts  to  th e  o b stru ction s w h ich  w ere  
later p laced  in  th e  street. I f  th e  street w ere v a ­
cated it  w ou ld  retu rn  to  th e a b u ttin g  ow n ers dis-
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charged  o f th e  easem en t and  th e  ow n ers w ou ld  then  
be in  p ossessio n  and  cou ld  as th ey  th rea ten ed  to  d o  
(p . 3 7 ) u se  th e  street for th e  p u rp ose  o f erectin g  
b u ild in g s  thereon . T he p u rp ose and  object o f th e  
d efen d an t in  h av in g  th e  street vaca ted  w ere th e  
sam e a s  th ey  w ere w hen  th ey  p laced  ob stru ction s  
u pon  it, to  ta k e  aw ay  from  th e  a p p e lla n t i t s  r ig h ts  
u nd er th e agreem en t and  to  d estroy  a l l  a ccess  to  
it s  property .

H a v in g  regard , therefore, o n ly  to  th e  p r iv a te  
r ig h ts , o f th e  p a rtie s  in C um berland street it  is  con­
tend ed  th a t  th e  C rucib le C om pany in  seek in g  to  
have vacated  th a t  p art o f C um berland s tr ee t im m e­
d ia te ly  ea st o f F ou rth  str ee t w as ju st a s  m uch a c t­
in g  in  v io la tio n  o f th e r ig h ts  o f th e  a p p e lla n t a s  
i t  w a s  in  th e  case  o f th e  ob stru ction s, and  th a t it  
can n ot eq u ita b ly  m ake an y  d ifferen ce th a t in  the  
accom p lish m en t o f it s  il le g a l p u rp ose  i t  w a s u sin g  
th e  m u n ic ip a lity  or an y  other in stru m en t in  the  
accom p lish m en t o f it s  w ro n g fu l purpose. To en ­
danger or im p a ir  th e  r ig h ts  o f th e  a p p e lla n t in  
C um berland street by in s t ig a t in g  th e  vaca tio n  pro­
ceed in gs w a s  a s  v io la tiv e  o f th e  d efen d a n t’s con­
tr a c t a s  it  w a s  to im p a ir  th o se  r ig h ts  by an y  other  
m eans. I f  i t s  a c ts  w ere i l le g a l in  th e one case  they  
w ere il le g a l in  th e  other. In e ith er  ca se  i t  w as v io ­
la tin g  its  so lem n  con tract. T herefore, an  in ju n c­
tion  sh ould  h ave been ordered in  th is  case  as it  w as  
in  th e  other.
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II. f
C O N S ID E R IN G  T H E  P R O P O S E D  V A C A T E D  

PA R T  O F C U M B E R L A N D  S T R E E T  A S  A  P U B ­
LIC T h o r o u g h f a r e , t h e  a p p e l l a n t  i s

E N T IT L E D  TO R E L IE F .

The a p p e lla n t con ten d s th a t, a s  th e  vaca tio n  
w ould d estroy  a ll access to  i t s  prop erty , i t  i s  w ith  
respect th ereto  in  an en tire ly  d ifferen t p osition  
from th e p ub lic  a t large. T he d estru c tio n  o f th e  
street w ill  n ot cau se  th e  m ere in con ven ien ce  u su ­
a lly  su ffe r e d . in  su ch  ca ses  by th e  p u b lic , or th e  
property ow ner w ho is  s t i l l  le ft  w ith  o th er m eans  
of access to  h is  land s. I t  w ill  a c tu a lly  d estroy  th e  
property o f th e  a p p ellan t. I t  w ill  am o u n t to  th e  
tak ing o f prop erty , and  th a t w ith o u t m ak in g  com ­
pensation .

(F o r  fu rth er  argu m en t and  ca ses  on th is  p o in t  
see brief in  th e  U nited  C om pany ease.)

It is, therefore, th a t th e  case o f  H: B. A n th on y  
Shoe C om pany  vs. W est J erse y  R. R . Co., 12 D ick ., 
607, re lied  on by th e  learn ed  V ice-C h an cellor is  n o t  
in point, for  in  th a t case  th e  a p p e lla n t w a s s t i l l  
left w ith  a m ean s o f a ccess  to  h is  lands.

III.
T H E  P O W E R  A T T E M P T E D  TO B E  E X E R ­

C ISE D  B Y  T H E  T O W N  C O U N C IL  W A S  N O T  
L E G IS L A T IV E  OR D IS C R E T IO N A R Y  A N D , 
T H E R E F O R E , A  C O U R T  O F E Q U IT Y  H A S  
TH E POAVEE TO I N T E R F E R E  T H E R E W IT H .

(a) T he tra n sa ctio n  w a s  n ot an  ord in ary  v aca ­
tion o f a street, but a b a rterin g  of th e  p u b lic  r ig h t  
to a p rivate corporation  for  m oney con sid eration . 
It was, therefore, u ltra  vires and  void.

N orth  B a p tis t Church  vs. Orange, 54 N . J .
L., 111.
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In  S ta te , M ontgom ery  vs. T renton , 36 L. (7  V r .) ,  
79, 84, th e  C ourt, d en y in g  th e a u th o r ity  o f th e  Com­
m on C ouncil to  p a ss  an  ord inan ce g ra n tin g  to  an  
in d iv id u a l licen se  to  la y  a ra ilro a d  track  across the  
p ub lic  stree t for h is  ow n use, s a y s :

“ S tre e ts  and  h ig h w a y s are  in ten d ed  for  the  
“com m on and e<]ual u se  o f a ll  c itizen s, to  w hich  
“end th ey  m u st be regu la ted . A n  appropria­
t i o n  o f th em  to  p r iv a te  in d iv id u a l uses, from  
“w h ich  th e  p ub lic d erive no conven ience, bene- 
“fit or accom m odation , is  n o t a  reg u la tio n , but 
“a p erversion  o f them  from  th e ir  la w fu l p ur­
p o s e s ,  and  can n ot be regarded  as an  execu ­
t i o n  o f th e  tr u st  im posed  in  th e  c ity  au th ori­
t i e s . ”

S ee  a lso  :
Thom pson  vs. Ocean C ity , 60 L. (31  V r .) ,  74.
Traphagen  vs. J ersey  C ity , 52 L. (23 V r .) ,  

65.
C ham berlain  vs. E liza b e th p o rt S team  Cord­

age Co., 41 E . (14  S te w .) , 43.
S w if t  vs. D elaw are L. & W . R . R . Co., 66 E. 

(21  D ic k ) ,  34.
P ew  vs. L itchfield , 115 111. A pp ., 13.

In  P eople  vs. A tch ison , do ., R . Co., 217 111., 594, 
75 N . E ., 573, i t  w a s held th a t i t  w a s  settled  in 
I l l in o is  th a t  a  m u n ic ip a lity  h o ld s i t s  streets and 
a lley s  in  tr u st for th e  b en efit o f th e  peop le and can­
n ot la w fu lly  a u th orize  th e  v a ca tio n  or obstruction  
of an y  o f them  for th e  benefit or use o f private in­
d iv id u a ls  and  corporations. A n d  th e  action  of t e 
C ity  C ou n cil in  v a ca tin g  a stree t for the sole pur­
p ose o f en ab lin g  p riva te  in d iv id u a ls  to  appropriate  
and  en joy  a p ortion  o f th e street w a s  held u ra
vires  and  void  in  to to . ^

In  L o u isv ille  vs. Bannon, 99 K y., 74 ; 35 S. •> 
120, held  th a t a  m ere m oney con sideration  to ie 
p aid  th e governm ent, s ta te  or m u n ic ip a lity  is  no 
such  a  p ub lic  u se  as w il l  ju s t ify  the vaca ion
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public stree t and  th e  tran sfer  o f th e  lan d  to  a  p r i­
vate in d iv id u al.

S m ith  vs. M cD ow ell, 148 111,, 51.
H o rto n  vs. W illia m s, 99 M ich., 423 ; 53

N. W ., 369.
H enderson  vs. L exin g ton , 33 K y., 7 0 3 ; 111

S. W ., 318.

(b ) T he ord in an ce w as n o t le g is la tiv e  b u t w a s  
m in isteria l and  is  w ith in  th e  fo llo w in g  c a s e s :

N orth  J ersey , do ., E v. Co. vs. Sou th  Orange, 
58 E . (13  D ic k .) ,  83.

B on d  vs. M ayor, do ., N ew a rk , 19 E . (4  C. E . 
G r.) , 376.

P aterson , d c ., H . R . Co. vs. C ity  of P ater-  
scm, 24 E . (9  C. E . G r .) , 158.

Cape M ay, d c ., R. R, vs. Cape M ay, 35 E . (8  
S te w .) , 419.

A shu ry P a rk , d c ., R . R . vs. N eptu n e Town­
ship, 73 E , (3  B u c h .) , 323.

(c ) I t  is  se ttled  th a t  cou rts o f eq u ity  have th e  
power to con tro l th e a c ts  o f  m u n ic ip a l corpora­
tions, or th eir  officers, in  th e  ex erc ise  o f pow ers, n ot  
leg islative or d iscretion ary , i f  p r iv a te  r ig h ts  are  
violated.

B ond  vs. M ayor, d c ., N ew ark , 19 E . (4  C. E. 
G r.), 376, pp. 384, 385.

M orris Canal d  B an kin g  Co. vs. M ayor, d c ., 
Jersey  C ity , 12 E . (1  B e a s .) ,  252.

Cape M ay, d c ., R . R . Co. vs. C ity  of Cape 
M ay, 35 E . (8  S te w .) , 419.

It is, therefore, re sp e c tfu lly  in s is te d  th a t th e or­
der of the C ourt o f C hancery ap pea led  from  sh ou ld  
be reversed. E sp e c ia lly  i s  th is  p rayer m ade be­
cause if  th is  d ecision  is  le ft  to  sta n d  i t  w ill  be in ­
consistent w ith  th e  d ecision  w h ich  fo llow ed .

E D W A R D  A . & W IL L IA M  T. D A Y ,
Of Counsel w ith  A p p e lla n t.





New Jersey Court of Errors and Appeals
Between  \

H arrison Land  Com pany , e t als, I ^ 
C om plainan ts-A ppellan ts, I 

and  \ 0 n  ¿ W e a l
Crucible Steel Com pany  of [ f rom  

A merica, e t als, \  Chancery.
D efendants-R espondents. J

BRIEF OF DEFENDANTS-RESPONDENTS.

Crucible Steeel Company of America and the 
Town of Harrison.

This appeal is  brou ght by th e  H a rr iso n  L and Com ­
pany from  an order o f th e  V ice-C h ancellor d ism iss in g  
an order to  show  cau se  a g a in st  th e  vaca tio n  by ord i­
nance by th e T ow n o f H a rr iso n  and  th e  C rucib le  
Steel Com pany o f A m erica  o f th e so-called  Cum ber­
land street in  th e  T ow n o f H arrison , w hich  str ee t ex ­
tends easterly  o f F o u rth  street, 236 .72  feet.

TH E S T A T E M E N T  M A D E  IN  T H E  B R I E F  O F  
TH E A P P E L L A N T  T H A T  T H IS  C A S E  A N D  T H E  
C A SE S O F T H E  U N IT E D  N E W  J E R S E Y  R A IL ­
ROAD A N D  C A N A L  C O M P A N Y  A G A IN S T  T H E  
C R U C IB LE  S T E E L  C O M P A N Y  O F A M E R IC A  
A N D  BO O TH  & F L IN N  A G A IN S T  T H E  SA M E  
NOW P E N D IN G  IN  T H IS  C O URT A R E  R E L A ­
TED, IN  T H A T  IN  A L L  T H R E E  IS  IN V O L V E D  
TH E C O N ST R U C T IO N  A N D  E N F O R C E M E N T  O F  
THE CO NTRAC T B E T W E E N  T H E  P A R T IE S  O N  
MAY 1 7 ,1 9 0 1 , IS  N O T A  F A IR  S T A T E M E N T  A N D  
IS NOT A  C O R R E C T  S T A T E M E N T , A N D  IS  C A L ­
CULATED TO C O N F U S E  T H E  M IN D  O F T H E  
COURT W IT H  I S S U E S  T H A T  A R E  D IS T IN C T  
A ND A B S O L U T E L Y  S E P A R A T E .



T he p resent, case  o f th e  H arrison  L and  Com pany  
w as b rou ght lo n g  before and  decided  lo n g  before the 
other cases referred  to  and  sh ou ld  n o t be confused  
w ith  th e  cases o f U n ited  N ew  J ersey  R ailroad  and  
C anal C om pany and B ooth  & F lin n . The present 
case is  a  su it  to  en jo in  th e T ow n o f H arrison  from  
v a ca tin g  th e  sa id  C um berland stree t and  th e Crucible 
S tee l C om pany o f A m erica  from  a c tin g  in  th a t vaca­
tion , seek in g  vaca tion , or p a y in g  an y  m oney to  the 
T ow n o f H arrison  for th e v a ca tio n  or ta k in g  any deed 
for sa id  stree t from  th e T ow n o f H arrison .

T H E  F A C T  IS  T H A T  T H E  U N IT E D  N E W  J E R ­
S E Y  R A IL R O A D  A N D  C A N A L  C O M PA N Y  A N D  
B O O T H  & F L IN N  C A S E S  W E R E  B IL L S  
B R O U G H T  A G A IN S T  O B S T R U C T IN G  T H E  SO- 
C A L L E D  C U M B E R L A N D  S T R E E T  T H E  U N IT E D  
N E W  J E R S E Y  R A IL R O A D  A N D  C A N A L  COM­
P A N Y  C A S E  O N  T H E  G R O U N D  T H A T  IT  W A S  
A  P R IV A T E  W A Y  A N D  T H E  B O O T H  & F L IN N  
C A S E  O N T H E  G R O U N D S  T H A T  IT  W A S  A  P R I­
V A T E  W A Y  A N D  A L SO  A  P U B L IC  W A Y .

A s a m atter  o f fact, th ere w as no ob stru ction  w hat­
soever upon  C um berland stree t w h en  th e appellant 
brou ght th is  b ill. W h a t w a s done w as th a t the Cruci­
b le  S tee l C om pany m ade a p p lica tio n  to  the Town of 
H arrison  for th e  v a ca tio n  o f the “P ap er S treet” and 
th e  tow n  sou gh t to  g ra n t th is  vaca tio n  by ordinance 
and th e  a p p e lla n t so u g h t to  restra in  said  Town of 
H a rriso n  and  th e  C rucib le S tee l C om pany from 
effec tin g  th is  vacation .

T H E  A P P E L L A N T  I S  W R O N G  W H E N  IT  SAYS  
T H A T  A  V A C A T IO N  O F T H E  S T R E E T  IS  TH  
S A M E  OR S IM IL A R  IN  IT S  R E S U L T S  A S  A N  OB­
S T R U C T IO N . T H IS  I S  N O T  SO. A  vacation  is only 
a q u it-cla im  from  a tow n  to  th e  orig in a l owners ol
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the stree t o f th e  easem en t w hich  th e p ub lic enjoyed. 
A quit-cla im  does n o t ex tin g u ish  an y  p riv a te  r ig h t  
which an y  p erson  m ay have in  th e  street, e ith er by 
private co n tra ct or as one o f th e  p ub lic  gen era lly . I t  
is to be noted, which is very important, in  this case, 
that the ordinance by which the so-called Cumberland 
street teas to be vacated, expressly reserved the right 
of the parties in  the agreement of May 17, 1901, and 
thus no rights in  this agreement would be violated. 
(S ee ord inan ce o f th e T ow n o f H arrison , E x h ib it E , 
Case, p age 22, lin e  2 2 ) .

“Sec. 1. T h at C um berland street, ex ten d in g  
from  th e E a ster ly  lin e  o f F o u rth  street, E a ster ly  
236 7 2 /1 0 0  feet, m easured  a lo n g  a center lin e , to  
the la n d s o f th e P en n sy lv a n ia  R ailroad , be and  
the sam e is  hereby vacated , subject to the agree­
ment made on the 17th day of May, 1901, between 
the Crucible Steel Company of America, the Uni­
ted New. Je rsey  R ailroad and Canal Company, 
Jam es H. Young and Mason Young, surviving  
Executors of H enry Young, deceased, and Ruth  
Dana Draper, devisee of W illiam H. Draper, de­
ceased.”

See a lso  n o tice  of in ten tio n  o f v a ca tio n  of C um ber­
land street by T ow n o f H arrison , w here th e  sam e reser­
vation w as made, re la tiv e  to  th e  r ig h ts  in  th e agree­
ment of M ay 17, 1901. (S e e  E x h ib it  C., C ase, page  
17.)

FACTS.
The C rucible S tee l C om pany o f A m erica  su b m itted  

a proposal to  th e  M ayor and C om m on C ouncil o f the  
Town of H arrison , req u estin g  th e  vaca tio n  o f certa in  
streets in  the sa id  T ow n o f H arrison , one o f w hich  
streets w as th e so-ca lled  C um berland street, w hich  ex ­
tends from  F o u rth  stree t ea ster ly  236.72 fe e t and  in  
consideration o f a  q u it-c la im  deed o f th is  property , 
the Crucible S tee l C om pany offered  to  p ay  $8,000.00
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to th e  T reasu rer o f th e  T ow n o f H arrison , N ew  J er­
sey. (S e e  E x h ib it  B ., C ase, p age 16.)

T he T ow n of H arrison  gave p ub lic  n o tice  o f in ten ­
tion  to  v a ca te  C um berland street, su b ject to  th e agree­
m en t o f M ay 17, 1901. (S e e  E x h ib it  C., C ase, page  

17.)
H a rr iso n  L and  C om pany, th e  a p p e lla n t gave a cer­

ta in  n o tice  o f ob jection  to  th e sa id  vacation . (S ee  
E x h ib it  D ., C ase, p age 18.)

A n  ord inan ce v a ca tin g  sa id  C um berland street, ex­
ten d in g  from  th e ea ster ly  lin e  of F ou rth  street, east­
er ly  236.72 feet, m easured  a lo n g  a  cen ter lin e  to the 
la n d s o f th e  P en n sy lv a n ia  R ailroad , w as -given first 
and second  read in g  a t the regu lar  m eetin g  o f the Com­
m on C ouncil o f th e  T ow n o f H arrison , J u ly  1, 1913, 
and w as referred  to  a th ird  read in g  and ordered pub­
lished . (S e e  E x h ib it E ., C ase, p age 22 .)

H a rr iso n  L and  C om pany, th e  ap p e lla n t, thereupon  
filed  it s  b ill for an in ju n ctio n  a g a in st th e Town of 
H arrison  and  the C rucib le S tee l C om pany of Am erica  
to  en jo in  th e  v a ca tion , and  fu rth er  proceed ings to 
carry  ou t th e  p rop osal tow ard s th e  v aca tion  of the so- 
ca lled  C um berland street.

A n  order to  show  cau se w as obta ined  by the H arri­
son  L and  C om pany, th e  ap p e lla n t, retu rn able on July  
1 3 ,1 9 1 3 , a g a in st th e C rucib le S tee l Com pany of Amer­
ica  and  th e  T ow n o f H arrison ,

“W h y an in ju n ctio n  sh ou ld  n o t issu e  against 
them  p u rsu a n t to  th e prayer of sa id  b ill, and that 
in  th e  m eanw h ile , the sa id  C rucib le S teel Com­
p an y  be restra in ed  from  fu rther proceedings to 
carry  ou t its  p rop osa l to  sa id  tow n , set forth in 
sa id  b ill, for th e  v a ca tio n  of C um berland street 
aforesa id , and  from  m ak ing  p aym en t or tender to 
sa id  T ow n o f H a rr iso n  for th e vacation  of said 
street, and  th a t sa id  Tow n of H arrison  be en 
jo in ed  and  restra in ed  from  final p assin g  o e 
ord in an ce for th e  vaca tio n  o f sa id  Cum er
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street, m ention ed  in  sa id  b ill, u n til th e  fu rth er  
order o f th is  C ou rt.” (S e e  C ase, p ages 26, 27 .)

The d efen d an ts, C rucib le S tee l C om pany and T ow n  
of H arrison  filed  an sw ers to  th e sa id  b ill o f com plain t. 
(S ee Case, p age 39 .) (S e e  C ase, page 47 .)

U pon a h earin g  o f th is  order to show cause for pre­
liminary injunction, the Vice-Chancellor decided that 
no prelim inary injunction against the vacation of the 
so-called Cumberland street should be granted. (S ee  
Case, page 52 .) A n  order based upon th is  op in ion  o f 
the V ice-C h ancellor w a s m ade, d ism iss in g  th e  order  
to show  cau se (see  Case, p age 6 1 ) ,  from  th e m ak in g  
of th is order o f d ism issa l th e  H arrison  L and  C om pany  
appeals.

LAW AND ARGUMENT.

Point I.
The Town o f H arrison has power to vacate streets.
Law s o f N ew  Jersey , S ta tu te s  an d  C harter o f T ow n  

of H arrison , g iv e  a u th o r ity  to  the to w n  to  v a ca te  
streets. C harter o f th e  T ow n o f H arrison , P . L. 1873, 
p. 265, etc., a t p age 290:

“S ection  56. 1. ‘To la y  ou t aud  open a n y
street, road, h igh w ay  or a lley , p ub lic  p ark  or  
square, w ith in  said  to w n .; to  order and  cau se  an y  
street, road, h igh w ay  or a lley , a lread y  la id  out, 
or w hich sh a ll be h erea fter  la id  out, to be vacated, 
stra igh tened , a ltered  or w id en ed , and  to  ta k e  and  
ap propriate for such purposes an y  la n d s and real 
estate, upon m ak ing  com p en sation  to  th e  ow ner  
or ow ners th ereo f a s  in  h ere in a fter  m ention ed  
and p rovided .’ ”

Kean  vs. Elizabeth, 54 N . J . L., 4 6 2 ; A ft., 55 
N. J. L., 337.
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Point II.

T he v a ca tio n  o f a  s tr ee t  d oes n o t in th e  lea st im ­
p a ir  p r iv a te  r ig h ts ;  i t  i s  o n ly  a  surrend er or ex tin c­
tio n  o f th e  p ub lic  easem ent.

K ean  vs. Elizabeth, 54 N . J . L ., 462; affirmed, 
55 N . J . L ., 337.

United N. J .  R . R. Go. vs. Nat. Docks R. R ., 57 
N . J . L., 523.

In  th e  la tte r  case a t  p age 524 C ourt s a id :
“A  vaca tio n  o f a  s treet does n o t in  th e  least 

im p a ir  p riv a te  r ig h ts ;  it  is  o n ly  a su rrend er or ex ­
tin c tio n  o f the p ub lic  easem en t. D od ge vs. P en n ­
sy lv a n ia  R. R ., 16 S tew ., E q., 3 5 1 ; S. C. on ap­
p eal, 18 Id ., 3 6 6 ; R ead vs. Cam den, 25 Vroom , 
347, 374 .”

Point 111.
W h eth er or n o t a n y  r ig h ts  are im p aired  upon a 

vacation , th e T ow n o f H a rr iso n  h as n o  righ t, power 
or a u th o r ity  to  g iv e  com p en sation  in  th is  case.

(A) T he r ig h t o f lan d  ow n ers to com pensation  
for  d am ages caused  by th e vaca tio n  o f a  p ub lic street 
is  w h o lly  sta tu to ry .

Newark  vs. Matt, 79 N . J . L., 548.
N ew ark, etc., R . R . vs. Montclair, 85 A tlan tic  

R ep., 1028, 84 N . J . L ., 46.

(B) N o th in g  in  th e co n stitu tio n  or sta tu tes of
N ew  J ersey  or in  th e  ch arter o f th e  T ow n of H arrison  
g iv es  th is  tow n  r ig h t or p ow er or a u th o r ity  to expend  
th e to w n ’s  fu n ds. (S ee  C harter o f th e  Tow n of H ar­
rison , P . L. 1873, a t p age 290 .) S ection  56-1, which  
is  quoted  in P o in t I  o f th is  brief, i t  w ill  be noted that 
i t  th ere  sa y s:  ___

“U p on  m ak in g  com p en sation  to th e owner or 
ow n ers th ereo f a s  is  h ere in a fter  m entioned  and 
p rov ided .”
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In  S ection  59 o f th e  sa id  C harter o f th e  T ow n o f  
H arrison  i t  sh ou ld  be noted  th a t com p en sation  is  pro­
vided for  w henever the tow n  la y s  ou t or opens a  street, 
or m akes an y  sew er or d ra in , or tak es and  ap p rop ri­
ates for such  p urposes an y  la n d s and  real esta te . N o  
provision  is  m ade in  sa id  ch arter to  g iv e  com p en sation  
in  case o f a  vacation . There is  no d oub t th a t  such  a  
provision w a s p u rp ose ly  om itted  from  S ectio n  59. 
W here com p en sation  is  g iven , i t  is  on ly  w hen lan d  is  
actu a lly  taken . In  th e  p resen t case, th e  ap p e lla n t, 
H arrison L and  C om pany, ow n s n o  lan d  w h atsoever  
on the so-ca lled  C um berland street, wThich  is  so u g h t to  
be vacated.

See N ew ark , etc., R . R . vs. M ontcla ir, 85 A tla n tic  
Rep., a t 1028, 84 N . J . L., 46, w here J u s t ic e  S w ayze  
clearly d ist in g u ish e s  th e H a tt  case, 79 N . J . L., 548, 
on the ground  th a t th e  N ew ark  C harter p rovided  for  
com pensation for v a ca tio n  and  th a t w here th ere w as  
no sta tu tory  p rov ision  for such, n o  com pensation  
could be g iven . T hus as no com p en sation  is  provided  
for by the C harter o f th e T ow n o f H a rr iso n  w hen  
street is  vacated , no com p en sation  can  be given .

(C) T he Tow n o f H arrison  had  no r ig h t w h atever  
to assess d am ages for v a ca tin g  a street. T he o n ly  
warrant a  tow n  has for ap p ro p r ia tin g  th e ta x p a y er s’ 
money for th e p aym en t o f d am ages is  th a t  im posed  
by the co n stitu tio n  or th at gran ted  by th e  L eg isla tu re .

The co n stitu tio n  im p oses no d u ty  to p ay  dam ages  
in case of vacation . T he on ly  p rov ision  w h ich  a p ­
proaches it  is  th e  16th  S ectio n  o f V ol. I, C om piled  
Statutes L V III , paragrap h  16, to  w it :

“Private property shall not be taken for public 
use without just compensation, etc.”

It is  en tire ly  obvious th a t th e  vaca tio n  o f a  stree t  
is d iam etrioally  the o p p o site  o f “ta k in g  p riva te  prop­
erty for p ub lic u se .” I t, on th e  con trary , i s  th e  su r­
render of the p ub lic use for w h ich  th e  p rop erty  h as  
been heretofore tak en  by th e  city .
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T he la w  i s  u n iform  on th e  q u estion , to  w i t :
“A n oth er  objection  is  th a t by v a ca tin g  R. R. 

aven u e th ese  re so lu tio n s  ta k e  aw ay  th e r ig h t of 
th e  p rosecu tors a s  a b u ttin g  ow n ers a.nd enable  
th e  N a tio n a l D ock s Co. to  occu p y  th e  p roperty  of 
th e  p rosecu tors w ith o u t m ak in g  com pensation . 
T his, how ever, re sts  u pon  a  m istak en  v iew  of the 
e ffec t o f th e  re so lu tio n s. The vacation  of a street 
does n o t in  th e least im p a ir  p r iv a te  r igh ts. I t  is  
o n ly  a  surrender or e x tin c tio n  o f th e p ub lic ease­
m ent.

D odge  vs. R ailroad , 43 N . J . E q., 351, on ap­
p ea l ; 45 N . J . E ., 3 6 6 ; R ead  vs. C ity  of Camden, 
54 N.. J . L., 347. W e find no reason  for denying  
th e  le g a lity  o f th e  re so lu tio n s  and  th ey  are a f­
firm ed w ith  c o s t s /  U nited N . J. & Canal Co. vs. 
R a tio n a l D . & N . J . C., 31 A tl., 981.

“A  p ub lic road b elon gs to  nobody but th e  state, 
and w hen th e  governm en t sees proper to vacate  
i t  th e  co n seq u en tia l loss, i f  a n y  th ere  be, m ust be 
borne by th o se  w ho suffer it , ju st as th ey  would  
bear w h a t m igh t re su lt  from  a re fu sa l to  m ake it 
in  th e  first p lace .’ E x cep t in  the instances where 
s ta tu to ry  provision  to  the co n trary  ex ists the law  
g ives no com pensation  fo r  losses, resu ltin g  from  
va lid  su rren der of p u b lic  r ig h ts .”

D odge  vs. R . R  Co., 43 N . J . E ., 351, a t 356;
affirm ed, 45 N . J . E ., 366.

T he o n ly  reported  case in  N . J . in  w hich  dam ages 
have been a llo w ed  for th e  v a ca tio n  o f a  public ease­
m en t is  th e  case  o f N ew ark  vs. H a tt,  79 N . J . L., 548. 
B u t th e  case fa l ls  w ith in  th e  excep tion  heretofore 
p oin ted  o u t for  th e  d am ages w ere aw arded  “under a 
s ta tu te  requ irin g  the c ity  to  p a y  dam ages caused by 
the va ca tion  of any s tre e t.” T he H a tt case therefore 
i s  a  case  in  w h ich  a  s ta tu te  ca st upon the c ity  the 
p o sit iv e  d u ty  o f  e stim a tin g  an d  a w ard in g  damages.

T he Sup rem e C ourt c lea r ly  d istin g u ish ed  the H att 

case  on th is  very  ground, to  w i t :
“In  N ew ark  vs, H a tt, th e  Court o f  Errors and 

A p p ea ls  a lth ou gh  it  ev inced  a n x ie ty  to protect 
th e lan d  ow ners, exp ressly  recognized  the right
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of th e  L eg is la tu re  to au th o r ize  th e  v a ca tio n  o f  
streets  w ith o u t com pensation . T hey said . ‘T he  
r ig h t o f th e  s ta te  to  d estroy  p ub lic  im p rovem en ts  
of th is  c la ss  w ith o u t com p en sation  is  n o t lim ited  
to  th é co n stitu tio n  and  except for the statute, as 
expressed in  the charter of the city this street 
could have been vacated without the slightest 
consideration upon any land lying along it or the 
payment by the city of compensation to any land- 
oumers fo r damages/ ”

N ewark & B . 0 . Co. vs. Town of M ontclair, 85 
A tl., 1028, 84 N . J . L., 46.

The M on tc la ir  case  is  on a ll  fou rs w ith  th e  case  a t  
bar and hold s sq u arely  th a t  u n le ss  th e  L eg is la tu re  
require it, d am ages ca n n o t be aw arded  fo r  v a ca tin g  
a portion o f a  street.

Point IV.
I t  is  n o t n ecessary  th a t  com p en sation  sh ou ld  p re­

cede actu a l ap p rop ria tion  o f la n d s for a  p ub lic u se  
by the sta te , or by a m u n ic ip a l corporation  by s ta te  
authority (A n d  “ a fortiori,”  i f  i t  i s  n o t n ecessary , 
when lan d s are taken , i t  su re ly  i s  n o t necessary , w h en  
lands are re tu rn ed ).

Lowere vs. N ewark, 38 N . J . L ., 151.
Glazier vs. N. J .  & N. Y. R. R. Co., 60 N . J . L., 

353.
Randolph vs. Freeholders of Union, 63 N . J . L., 

155, a t 162.
Redman vs. Phila., etc., R . Co., 33 N . J . Eq., 

165, a t  169.
Johnson  vs. Ocean City, 74 N . J . L., 187, a t  190.
Wheeler vs. Essex, etc., Board, 39 N . J . L ., 297.
Leuly  vs. West Hoboken, 54 N . J . L., 508, a t  

510.
M illigan  vs. Perth Amboy, 52 N . J . L., 132, a t  

134.
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Point V.
A  p u b lic  corporation  is  n o t required  to  pay  com ­

p en sa tio n  b efore ta k in g  and  “in  th is  resp ect there is  
a  d istin c tio n  betw een  ta k in g  by a  p ub lic  m u n icip a l 
corporation  an d  by an  in d iv id u a l an d  p r iv a te  corpo­
ra tio n .”

X. J . C on stitu tio n , V ol. I, C om piled  S ta tu tes, 
p. L V III , par. 16.

X . J . C on stitu tio n , V ol. I, C om piled  S ta tu tes, 
p. L X X V I , par. 8.

L ow eree  vs. N ew ark , 38 X . J . L., 151.
W heeler  vs. E ssex P . R. B oard , 39 X . J . L., 291.

Point VI.
W h atever  d am ages, i f  an y , are  cau sed  by th e  tow n ’s  

action , th ey  m ay be lia b le  for, b u t d oes n o t in th e least 
affect th e  to w n ’s  r ig h t to  vacate.

N ew ark  vs. H a tt , 70 X . J . L., 548.
N ew a rk  S t. R . R . vs. M ontcla ir, 85 A t., 1028, 

84 X . J . L., 46.

Point VII.
T he C ourt o f E q u ity  w ill  n o t en jo in  the passage  

of ord in an ces w h ich  are w ith in  th e  scope o f  th e powers 
p ossessed  by m u n ic ip a lity .

21 A m . & E n g . E n cy c l., p a g e 951, n ote 1, and 
cases th ere  cited .

Cape M ay, etc., R . R . Co. vs. C ity  of Cape May, 
8 S tew . E q., 419, a t  421.
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Point VIII.

The a p p e lla n t d oes n o t ow n  th e  fee  o f  th e  so-ca lled  
street th a t is  so u g h t to  be vacated , n or  d oes i t  ow n  
any land  an yw h eres near th e  so -ca lled  street. A n y  
injury th a t  th e  a p p e lla n t m ig h t su ffer  in  th is  case i s  
that w h ich  p erta in s to  i t  a s  on e o f th e  gen era l p ub lic  
alone and g iv es  i t  n o  sp ec ia l eq u ity .

H . B . A n th o n y  Shoe Go. vs. W est J e rse y  R . R .
Co., 57 N . J . E q., 607.

Point IX.
In junction  is  n o t the proper rem edy becau se th ere  

are rem edies e x is t in g  a t  law .

(A) C ertiorari.
S ee D odge  vs. Penn. R . R . Co., 43 N . J . Eq.,

351, a t  3 56 ; affd ., 45 N . J . E ., 366.
M cLachlan  vs. C ray, 74 N . W . ( I a . ) ,  773.
K ro eg er  vs. W a lco tt, 76 N . W . ( I a . ) ,  841.
Stone  vs. N ebraska C ity , 122 N . W . (N e b .) ,  63.
U n ited  N . J . R. & C. Co. vs. N a tio n a l D . & J . J .

Co., 31 A tl. It., 981.
N ew ark  vs. H a lt,  79 N . J . L ., 548.
N ew ark  vs. T ow n of M ontclair, 85 A tl., 1028.
K ean  vs. C ity  of E lizabeth , 54 N . J . L ., 462.
Camden  vs. M ulford, 26 N . J . L., 49.

(B) M andam us.
M andam us w ill l ie  to  com pel th e  proper a u th o r i­

ties to proceed to d eterm in e th e  d am ages occasion ed  
by the la y in g  ou t o f a  h igh w ay  or th e  o p en in g  o f a  
street or ch an ge o f grade, etc.

26 Cyc., p. 298 ( d & e ) .
13 E nc. o f PI. & P r., p. 695 ( d ) .
M iller  vs. T ow nship , 24 N . J . L., 54.
M inhinnah  vs. H aines, 29 N . J . L ., 388.
B ierm an  vs. Seym our, 66 N . J . L., 122, a t  125.
Roeck  vs. N ew ark , 33 N . J . L., 129.
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(C) In fo rm a tio n  filed  in  th e  nam e of th e  A tto r ­
ney-G eneral in  b eh a lf o f th e  sta te .

H. B . Anthony Shoe Co. vs. West Je rsey  R. R. 
Co., 57 N . J . E q., 607, a t  617, and  ca se s  there  
cited .

Point X.

W h ere th e  C ourt h a s a llow ed  in ju n ctio n  i t  has been  
in  cases w h ere:

(A) The tow n  or board has no pow er or ju risd ic­
tio n  to  vacate.

Moffett vs. Brainard, 60 N . W . ( I a . ) ,  226.
A bove case  is  d istin g u ish ed  in  Dodge vs. Penn. R. R. 

Co., 43 N . J . E q., 351 affd.
Troy vs. County of Doniphan, 4 P ac. (K a n .) , 

1009.
Greene vs. Goodwin Sand Co., 129 N . Y. Supp., 

709.

(B) A n  ob stru ction  o f road  and n ot a  m ere vaca­
tion .

McQuigg vs. Cullins, 47 N . E . (O h io ), 595.
H ill vs. Hoffman, 58 S. W . (T e n n .) , 929.
H yde vs. Teal, 15 So. ( F a . ) ,  416.
Cemetery Co. vs. M cEvers, 53 So. (A l a . ) ,  272.

(C) W here th e road  has been vacated  and the 
board has tr ied  to  re-estab lish  it.

W agner vs. Mart., 73 P ac., 675.

Point XI.
T here is  no irrep arab le  in ju ry  show n in  th is case 

and  th erefore  th ere sh ou ld  be n o  in ju n ctio n  on that 
ground.

(A) T he to w n  a ttem p ts  m erely  to  vacate the pub­
lic  easem en t and  th e in d iv id u a l s t i l l  re ta in s the east- 
m en t or w h atever r ig h t he had.



13

(B) T he con tract r ig h t s t i l l  ex is ts , irresp ective  o f 
tow n’s a ction  and, in  fact, is  sp ec ia lly  m ention ed  and  
reserved to  th e in d iv id u a l in  th e  ord inance.

(C) I f  th ere is  a  w ay  o f n ecessity , i t  s t i l l  ex is ts  
and the tow n  does n o t tak e or a ttem p t to  tak e i t  aw ay.

(D) T here is  no w ay  o f n ecessity , b ecau se:

(1 ) T here i s  no d om in an t an d  serv ien t tenem en t. 
There never w a s u n ity  o f ow n ersh ip  o f co m p la in a n ts’ 
and d efen d a n ts’ land , h ence th ere can  be no w ay  o f  
necessity.

“A  w ay  o f n ecessity , such  a s  th e  la w  recog­
nizes, d erives its  or ig in  from  a g ra n t or reserva­
tion , and  can n ot e x is t  w here th ere never w as an y  
u n ity  o f ow n ersh ip  o f th e  a lleg ed  d om in an t and  
serv ien t e sta tes , for  no one can  have a  w a y  o f 
n ecessity  over th e lan d  o f a  stra n g er .”

14 Cyc., p. 1172 ( 3 ) .
Nichols vs. Luce, 24 Dick., 102.
E llis  vs. B lu e Mountain, 41 Atl., 856.
Tooth vs. Byrce, 50 N. J. E., 389.
Taylor vs. W right, 76 N. J. E., 121.

(2)  A  w ay o f n ecess ity  is  based on n ecess ity  and  
not mere conven ience, and  i f  th ere e x is ts  a  w ay  by 
water, there is  no w ay  o f n ecess ity  across a n oth er’s 
land.

H ildreth  vs. (Toogins, 91 Me., 227.
Warren vs. Blake, 54 Me., 276.
D o llif  vs. B . & M. R. R ., 68 Me., 176.
Steven  vs. Orr, 69 Me., 324.
K rugsly  vs. Land Imp. Co., 86 Me., 280.
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Point XII.

T he fa c t th a t  th e ord inan ce to  v a ca te  th e  so-called  
C um berland s tr ee t co n ta in ed  th e p rov ision  th a t the  
r ig h ts  o f th e  p a rties  under th e  agreem en t o f 1901 are 
sp ec ia lly  reserved  w ou ld  n o t in v a lid a te  th e  ord i­
n ance nor m ake i t  u ltra  vires. In  tru th , th e  vacation  
of a  s tr ee t cou ld  n ot, o f its e lf ,  e lim in a te  any private  
r ig h ts  th a t  in d iv id u a l p a rties  m ig h t h ave in  th e street. 
T he v a ca tio n  o f a  s tr ee t  does e lim in a te  th e  easem ent, 
w h ich  a n  in d iv id u a l m ay h ave in  th e  s tr ee t  a s  one of 
th e  p ub lic  gen era lly . B u t i f  an y  in d iv id u a l has any  
r ig h ts  superior or grea ter  th an  as one o f th e public 
gen era lly , th en  th o se  r ig h ts  are n o t affected  by a vaca­
tio n  o f the street, and  are a lw a y s reserved  to  th e in d i­
v id u a l. W h a t th e  T ow n o f H arrison  a ttem p ts to  do 
in  th e case  a t bar is  to  q u it-cla im  a ll th e  r ig h ts  w hich  
th e  tow n  its e lf ,  has in  th e  street, th a t  is  the public 
easem en t, su b ject to  th e  agreem en t of 1901. A s a 
m atter  o f fact, th e  p rov ision  reserv in g  th e r igh ts  under 
th is  agreem en t cou ld  very w e ll be le f t  o u t o f the ordi­
nance, or be trea ted  as m ere su rp lu sage. I t  is  to  be 
n oted  by th e C ourt th a t  th is  p rov ision  is  n ot a  condi­
tio n  o f th e p roposed  v aca tion . T he v aca tion  could  
be accom p lish ed  com p lete ly  and effectively , w ith  or 
w ith o u t th is  prov ision .

Point XIII.

T he fa c t th a t one o f th e reason s for vaca tin g  a por­
tio n  o f th e  s tr ee t w a s to  accom m odate a person over 
w h ose la n d  th e  vacated  p ortio n  ran  does n o t in va li­
d a te  th e  ord inance.

K ea n  vs. E lizabeth , 54 N . J . L aw , 462.
A ffirm ed 55 N . J . L aw , 337.
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IN  A N S W E R IN G  T H E  B R I E F  O F T H E  H A R R I­
SON L A N D  C O M PA N Y .

A p p ellan t in  th is  ease  i t  i s  to  be noted  th a t  th e  re ­
spondents ca ll th e  a tten tio n  o f  th e  C ourt to  a n  a t ­
tempt on  th e  p art o f a p p e lla n ts  to  co n fu se  th is  is su e  
with tw o d is t in c t  and  sep a ra te  cases en titled  U n ited  
New Jersey  R a ilro a d  and Canal C om pany  vs. Crucible  
Steel Com pany of A m erica  a n d  B ooth  & F lin n  a g a in s t  
same.

These have n ot a n y th in g  to  d o  w ith  th e  case  a t  bar, 
and th is is  an  a ttem p t on th e  p a r t o f th e  a p p e lla n t  
to ride in to  a harbor on an oth er’s ship.

These la tter  cases are invo lved  in  th e  con stru ctio n  
and enforcem ent o f th e co n tra ct betw een  th e  p a rties  
of May 17, 1901, and  th e sa id  tw o  cases are su its  for  
injunction a g a in st th e  ob stru ction  o f C um berland  
street. The p resen t su it  w as decided  lo n g  before and  
is not for an o b stru ctin g  b u t i t  is  to  en jo in  th e  v a ca ­
tion of C um berland street, w h ich  i s  an  en tire ly  sep a­
rate and d is t in c t q uestion . C ourt below  in  th e p res­
ent case refused  to  g ra n t a  p relim in ary  in ju n ctio n  
against the v a ca tio n  o f C um berland s tr ee t and  i t  is  
from th is refu sa l th e p resen t ap peal in  th is  case  is  
taken.

W hile th e agreem ent o f M ay 17, 1901, w a s  m en­
tioned in the b ill o f th e a p p e lla n t in  th is  p resen t su it, 
still, as the resp on d en ts cla im , i t  has n o th in g  w h a tso ­
ever to do w ith  th e  q u estion  o f th e  v a ca tio n  o f Cum ­
berland street. T he v a ca tion , as th e  resp on d en ts have  
set out in  th eir  m ain  brief, i s  a  q u estion  o f th e  r ig h t  
of the tow n to  re lease th e  p ub lic  easem en t in  a  s treet  
and has n oth in g  to  do w ith  th e  p riv a te  agreem en ts o f 
individual p arties. I f  in d iv id u a ls  are bound by an  
agreement before th e  v a ca tion , th ey  a re  s t i l l  bound  
after the vacation . T he v a ca tio n  on ly  seeks to  quit-



cla im  th e  p u b lic  r igh t. I f  th ere is  any p r iv a te  w ay  
e x is t in g  in  th e  street, i t  s t i l l  wiill co n tin u e  to ex ist  
irresp ectiv e  o f th e  to w n ’s a ction  in  v a ca tin g  said  
street. A s  a m a tter  o f fact, how ever, in  th is  case, the 
to w n  in  it s  ord inan ce o f vaca tio n  ex p ress ly  reserved  
w h atever r ig h ts  th ere w ere in  th e  agreem ent o f May 
17, 1901.

T he sta tem en t im  th e a p p e lla n t’s b rief th a t “Cum­
berland  s tr ee t is  open and s t i l l  con tin u es to  be th e sole 
and on ly  m eans of a ccess  to  and from  th e p roperty  of 
th e a p p e lla n t” is  nPt correct. I t  is  a lleged  by the ap­
p e lla n t b ut is  d en ied  by both  th e  respon d en ts. (S ee  
an sw er o f C rucib le S tee l Co., C ase, p age 39 .) (S ee  
an sw er to  T ow n o f H arrison , C ase, p age 47.)

W hatever rights Booth & F lin n  had in this present 
controversy is not a part of this case as the same was 
advertently omitted from the printed case as the ap­
pellant has admitted in his brief.

T he a p p e lla n t h as n o t show n w h erein  i t  w ill suffer 
irrep arab le lo ss  i f  sa id  C um berland street is  vacated. 
T he resp on d en ts have show n th a t no lo ss  wall be su f­
fered  b ecause o f th e  v a ca tio n  for th e reason  th a t w hat­
ever r ig h ts  th e  a p p e lla n t h as in  C um berland street 
w ill  s t i l l  e x is t  a fter  th e  v aca tion  an d  fu rth er the 
r ig h ts  in  th e  agreem ent o f  M ay 1 7 ,1 9 0 1 , have been ex­
p ressly  reserved  by th e  ord inan ce o f vacation .

T he charge o f the a p p e lla n t th a t v aca tion  w as being 
u nd ertak en  n o t in  th e  p ub lic in tere st but for the sole 
in tere st  o f th e C rucib le S tee l C om pany and in  excess 
o f th e  m u n ic ip a l pow er b ecau se o f the offer of $8,000.- 
00 is  n o t a t  a ll su sta in ed , for th e  sim p le reason that 
th ere  are a  g rea t num ber o f streets  includ ed  in  the 
a p p lica tio n  and for w h ich  th e  $8,000.00 w as to  be 
p aid  and  C um berland s tr ee t is  th e on ly  street in vo lved  
in  th is  case, besides, th e  m otive  o f th e Tow n of H arri­
son  in  v a ca tin g  C um berland stree t is  n o t a question
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for review  by th e  C ourt as se t  o u t in  K ea n  vs. E liza ­
beth, 54 N . J . L., 462, Afif 55 N . J . L., 337, and  cer­
tain ly n ot by a C ourt o f E q u ity .

The a p p e lla n t aga in  a ttem p ts in  th e  first p o in t o f 
its argum ent to  con fu se  th e  issu e s  in  th e  p resen t case  
with th ose o f th e  U n ited  N ew  J ersey  R ailroad  and  
Canal C om pany. I t  is  n o t tru e  as th e  a p p e lla n t  
alleges th a t th is  s tr ee t i f  vacated  w ou ld  n ecessa r ily  
revert to  th e  ow n ers fo r  a ll purposes w h atsoever, 
for w hatever p r iv a te  r ig h ts  th e  a p p e lla n t or a n y ­
one else m ay have (a n d  esp ec ia lly  th ose  under th e  
agreement o f M ay 17, 1901) w ou ld  s t i l l  rem ain  a fter  
the vacation  and b esides th e  ord inan ce o f vaca tio n  ex ­
pressly reserves th e  r ig h ts  under th e  agreem ent o f 
May 17, 1901. In  fa c t, no r ig h ts  o f th e  a p p e lla n t  
would be en d angered  or im paired . W h atever r igh ts  
the ap p ellan t m ay have under “so lem n  co n tra ct” 
would ex ist a fter  a s  before th e  vacation .

The answ er to  P o in t  II . o f th e  a p p e lla n t’s b rief is  
made in  th is  b rief o f  th e  resp on d en ts, P o in t  X I . (D . 
1 and 2, brief, p age 11) ; P o in t  V I I I  (b rief, p age 1 3 ) .

The ap p ellan t endeavors in  h is  brief, P o in t  I I I . to  
show th at th e C ourt o f E q u ity  has ju r isd ic tio n  and  
power to  in terfere  w ith  th e  a ctio n  o f th e Com m on  
Council in  p a ss in g  an ord inan ce to  v a ca te  streets.

In the first p lace, th e  cases c ited  are n o t cases a t  
all sim ilar to  th e  case a t bar, b u t are cases con cern ­
ing the gran tin g  o f p r iv ileg es  to  in d iv id u a ls  to  la y  
railways in  th e p ub lic  stree ts , and  th e  C ourt w ill  
readily see th a t th ey  are n o t a t  a ll in  poin t.

In the second p lace, th e  cases c ited  for th e m ost  
part are cases decided  in  th e  la w  cou rt on certio ra r i, 
and are, therefore, n o t in  p o in t to  show  th e  pow er and  
jurisdiction o f th e E q u ity  C ourt. T he case o f N orth  
Baptist Church vs. Orange, 54 N . J . L aw , 111, d ecid es
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ju s t  th e  op p osite  o f w h a t th e a p p e lla n t c ite s  it. In  
th a t case i t  s a y s :

“A  p rom ise m ade by a c itizen  to  p ay  a p art of 
“th e exp en se o f op en in g  a  stree t is  n o t opposed  
“to  p ub lic p o licy , and  an  ord inan ce p assed  by the 
“ C om m on C ou n cil to  open such  street w ill  not 
“upon th a t ground  be se t  a sid e .”

T h is is  th e case in  th e S up rem e C ourt on  certiorari.
In  th e  case  o f M ontgom ery  vs. T renton , 36 Law, 79, 

84, is  an oth er case o f certio ra ri  a g a in st  th e Common  
C ou n cil o f T ren ton  g ra n tin g  an in d iv id u a l licen se  to 
la y  a ra ilroad  track  across th e p ub lic  stree t for the 
in d iv id u a l’s ow n  use.

T he case o f Thom pson vs. Ocean C ity , 60 N . J . Law, 
74, w a s an oth er case o f certio ra ri  a g a in st  gran tin g  
th e  u se  o f th e streets  as a  bed for a  ra ilw a y  company.

Traphagen  vs. J ersey  C ity , 52 N . J . Law , 65, is  
s t i l l  a  fu rth er  case o f certio ra ri  a g a in st th e  p assin g  of 
an ord in an ce “to  con fer upon  a  ra ilroad  com pany a 
“r ig h t to  occupy ex c lu siv e ly  tw e lv e  fe e t o f a  fifteen  
“fo o t sid ew alk  o f a  s tr ee t by th e  erection  thereon of 
“a fre ig h t p la tform  an d  roo f.”

I t  is  q u ite  obvious th a t th ese  cases are n o t a t a ll in  
poin t.

C ham berlain  vs. E liza b e th p o rt S team  Cordage 
C om pany, 41 N . J . E q., 43, w as a case en tire ly  differ­
en t from  th e case a t  bar, as is  show n in  syllabus as 
fo l lo w s :

“P ro v is io n  in  a  m u n ic ip a l ch arter th at the 
“C om m on C ouncil m ay au th orize the lay in g  of 
“ra ilroad  track s in  th e  streets  o f th e c ity , upon  
“th e con sen t o f th e  m ajority  o f the land  owners 
“on such  stree t th ereto , does n o t san ction  a track  
“la id  u nd er a c ity  ord inan ce (but  w ith ou t the 
“co n sen t of an  a b u ttin g  land  ow n er) by a m anu­
f a c t u r in g  com pan y through  a street to their 
“ w orks, to  be u sed  as a  steam  road, th e c ity  cliar- 
“ter co n ta in in g  no p rov ision  for a condem nation  
“o f such  lan d  for such  road .”
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In  th e case of S w if t  vs. D ., L. & W . R a ilro a d  Com ­
pany, 66 N . J . Eq., 34, th e  C ourt held  th a t p erm ission  
to a p rivate in d iv id u a l to  occup y a p ub lic  s tr ee t w ith  
a railroad  sw itch  to  be used  for h is  p r iv a te  b u sin ess  
is void. In  th a t case th e  p la in tiff  sou gh t to  force th e  
railroad to  m ake th e  sw itch  and th e  C ourt h eld  th a t  
no in ju n ction  sh ou ld  issu e , b u t th e p a rties  sh ou ld  be 
rem itted to  th e rem edies in  the cou rts o f law . I t  is  
clear th a t th is  case is  in  no w ay  in  p o in t w ith  th e  case  
at bar.

The c ita tio n  o f th e  a p p e lla n t o f foreign  cases are  
still less in  p o in t;  in  th e first p lace, b ecause th ey  are  
cases of foreign  ju r isd ic tio n  and are  th erefore n o t in  
point w hen N ew  J ersey  la w  is  se tt le d ; and, in  th e  
second p lace th e  in d iv id u a l cases do n o t decid e th e  
matters as se t ou t by th e a p p e lla n t in  h is  brief.

In the case o f P e w  vs. Litchfield, 115 111 A pp ., 13, 
there w as no leg a l v a ca tio n  a ttem p ted  by th e  m u n ic i­
pality. The fa c ts  o f th a t case w ere th a t th e  m u n ic i­
pality p erm itted  cer ta in  in d iv id u a ls  to  p la n t trees and  
flowers in  th e m id d le of th e street, and  th e  C ourt de­
cided on a m andam us p roceed in gs th a t:

“A  c ity  m ay prop erly  m ake u se  o f i t s  streets  
“for som e oth er purposes th an  for travel, b u t it s  
“streets can n ot be vacated , excep t as provided  by 
“law .”

There is  no q u estion  in  th is  case b ut th a t th e m u n ic i­
pality could  have vaca ted  th e  stree ts  i f  th ey  had pro­
ceeded by leg a l m ethod. H ow ever, w h a t w a s a t ­
tempted w as to  a llo w  en croach m en ts on  th e stree t  
without le g a lly  v a ca tin g  it. I t  is  c lear th a t th is  case  
.is not in  p o in t and  a lso  for  a d d itio n a l reason s th a t  
the proceedings here w ere a t  la w  n am ely , th ose  of 
mandamus.
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T he case o f People vs. Atchison, etc. R . Co., 217
III., 594, 75 N . E ., 573, i t  w as decided  on purely statu­
tory grounds. In  th a t case th e  c ity  s treets  ran east 
and w e st and  th e  ra ilroad  tran sversed  th e  streets  
n o rth ea st by sou th w est, th a t is  ob liq u ely , and  the City  
C ouncil p assed  an  ord in an ce not vacating th e  cross 
streets , b u t a llo w in g  th eir  p erm anent obstruction . 
T he s ta tu te  p roh ib ited  th e  v aca tion  o f s treets  w ith ou t 
a three-quarter vo te  o f alderm en. T he C ourt held  that 
th e  p erm an en t o b stru ction  o f th ese  s treets  am ounted  
to  a  vaca tion , and  sin ce  an ord inan ce to  vacate, voted  
for  by three-quarters o f th e  alderm en  w as n o t passed, 
th e  a ttem p ted  ob stru ction  w as ille g a l.

“P r a c tic a lly  to  p erm an en tly  c lo se  up a street 
“is  to  v a ca te  it ,  b ut su pp ose i t  to  be conceded that 
“th a t ord in an ce is  n o t to  be con strued  as one to  
“vacate  p arts  o f streets. T he q u estion  s till  re- 
“m a in s : H a s th e  C ity  C ouncil pow er, even in  the 
“in tere st  o f th e  p ub lic sa fe ty , to  authorize the 
“p erm anent ob stru ction  and  v a ca tio n  of its  pub­
l i c  streets  and  a lle y s  w ith o u t th e  req u isite  three- 
f o u r t h s ’ m ajority  of th e  C ity  C ouncil?  W e re- 
“peat, th e  p ow er o f th e  C ity  C ouncil to  do what 
“is  here a ttem p ted  is  n o t doubted, provided it  is 
“d on e by an  ord in an ce le g a lly  p assed  by three- 
f o u r t h s ’ m ajority  vote , but w e hold  th a t i t  can 
“do so o n ly  by an ord inan ce le g a lly  passed  vacat- 
“in g  th e stree ts  or p a rts  o f s treets  and alleys 
“sou gh t to  be p erm an en tly  closed  up  and vaca- 
“ted .”

T he case o f Louisville  vs. Bannman, 35 S. W ., 120, 
rested  sq u arely  upon th e lack  o f pow er from  the leg is­
la tu re  to  th e m u n ic ip a lity , th e  C ourt s a id :

“B u t  w h atever pow er the c ity  has to close 
“stree ts  and  a lley s  m u st be d elegated  by the 
“s ta te  * * * such  g ra n t can n ot be drawn by
“im p lica tio n , from  section  2826 K y. S t. N or can 
“such  a pow er be sa fe ly  h eld  to  be included  in  the
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“gra n t o f section  1 o f th e A c t for  G overnm ent of 
“C ities  o f  th e  F ir s t  C lass. * * * A s  is  sa id  by th e  
“C ourt in  th e M artin  case before referred  to  uyith- 
“ out some legislative authority the city has no 
“ power either to attempt or close a  stree t or 
“a lley s .”

The case  o f Sm ith  vs. McDowell, 148 111., 51 ; 35  
N. E ., 141, i s  n o t a  q u estion  o f v aca tion  a t  a ll, b u t  
the q u estion  o f th e  r ig h t o f m u n ic ip a lity  to  gra n t a  
license to  an  in d iv id u a l to  u se  p a r t o f th e  s tr ee t a s  
an areaw ay, and  th e  C ourt sa id  th a t su ch  u se  b ein g  
perm anent is  in c o n s is te n t w ith  th e  due u se  o f th e  
street by the pub lic. T he C ourt sa id  th a t th e  m u n ic i­
pality  cou ld  v a ca te  th e street, b u t cou ld  n o t reta in  
it as s tr ee t and  th e  sam e tim e  g ra n t aw a y  p a rt o f  
its use to  a licen see .

The case  o f Horton vs. W illiam , 99 M ich., 4 2 3 ; 53 
N. W ., 369, w a s  an  in ju n ctio n  a g a in st  th e  erectin g  
of a b u ild in g  on an  a lley , an d  th e  q u estio n  o f vaca tio n  
is on ly in d irec tly  involved , i f  a t a ll. B esid es, th is  
case is  th e  case  in  foreign  ju r isd ic tio n , and  h a s  no  
weight in  v iew  o f th e  w e ll-se ttled  la w  o f  N ew  Jersey .

The case o f Henderson vs. Lexington, 33 K y., 703;  
111 S. W ., 318, is  based entirely upon a statute pro­
viding for com p en sation  in  ca se  o f th e v a ca tio n  o f  
a street. L ik ew ise  th e oth er foreign  ca ses  quoted. 
There is  n o th in g  w h atever in  th e  cases above quoted  
to w arrant the in terp o sitio n  o f th e  C ou rt o f C hancery  
in the case a t bar.

In the case o f Worth Je rsey  St. R y. Go. vs. South 
Orange, 58 N . J . E q., 83, i t  w a s decided  th a t eq u ity  
would in terfere  to  restra in  th e ad op tion  o f an  ord i­
nance by the tOAVnship d ec la r in g  a fo r fe itu re  o f th e  
franchise o f a ra ilw a y  com pany, b ecause it  d id  n o t  
comply w ith  th e  s ta tu te  o f p erm ission . T he C ou rt 
interfered here b ecause th e  a ctio n  o f th e  tow n sh ip  
was a ju d ic ia l a ct and eq u ity  a lw a y s  h as th e  r ig h t to  
interfere by in ju n ctio n  w ith  ju d ic ia l a c ts  o f a  tow n-
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ju d ic ia l a c t  o f  a  C ou rt o f Law .

T he case  o f  Bond  vs. Newark, 19 N . J . E q., 376, no 
q u estion  o f  v a ca tio n  wasi involved . T he su it  w as a  
ta x p a y er’s  su it  “to p rev en t th e  c ity  from  p ay in g  to 
“th e  d efen d an t th e  fu ll  con tract p rice  for  paving, 
“cu rb ing , g u tte r in g  * * * U n io n  s tr ee t * * *
“on th e  ground  th a t O’C onnor (th e  d e fe n d a n t), had  
“n o t su b sta n tia lly  fu lfilled  h is  co n tra ct.”

T he b ill  charged  co llu sio n  and fraud, and  the Court 
found  “le g a l frau d .” S ee  p age 385.

In  th e  case  o f Paterson, etc., Railroad Co. vs. Pater­
son, 24 N . J . E q., 158, th e  C ourt refu sed  an  injunction  
to  restra in  th e  C ity  o f P a terso n  from  in terfer in g  w ith  
co m p la in a n ts’ ra ilw a y , and  th e  ca se  h as n o th in g  to do 
w ith  th e  ca se  a t bar.

T he case  o f  Cape May, etc., Railroad Company vs. 
City of Cape May, 35 N . J . E q., 19, w a s  a  case in  which  
th e  c ity  ord in an ce had  au th orized  com p la in an t to con­
s tr u c t a ra ilroad , and  th e  co m p la in a n ts  proceeded to 
co n stru c t th e ir  road. T he c ity  now  a ttem p ts to pass 
an ord in an ce revok in g  p r iv ileg es  th u s given , prevent­
in g  th e  con stru ction  o f th e  road. T he case is  based 
on th e  broad p r in c ip le  o f estopp el. A s a  m atter of 
fact, th e  in ju n ctio n  w as d ism issed  w ith  costs. The 
C ourt held, p age 421, “B u t  on  th is  ap p lica tion  the 
C ourt had n oth in g  to  do w ith  th e  effec t o f a proposed  
ord inance. The q u estion  to  an sw er now  i s : Can the 
C ourt in terd ic t it s  p assage?  B oth  p rin c ip le  and au­
th o r ity  opposed  th e  ex erc ise  o f such pow er by the 
C ou rt.”

A n d  on p age 422 “u n less  th e  d efen d an ts are allowed  
“to  p a ss  th e  repea l ord inance, th e  q uestion  o f whether 
“it  is  v a lid  or n ot can  n ever be raised . That is a ques­
t i o n  belonging exclusively to another tribunal; and, 

secondly it seems very clear to my mind that this 
“ Court should do nothing which shall prevent either 
uparty from presenting that question to the propel
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“ tribunal for determination. In ju n c tio n  w ill  be re­
f u s e d  and co m p la in a n t’s b ill  d ism issed  w ith  co sts .” 

The case  o f Asbury Park, eto., R . R . vs. Neptune 
Township, 73 N . J . E q., 323, is  n o t in  p o in t. A n  a n a l­
ysis o f th a t ca se  d isc lo se s  th e  u tter  in ap p ro p ria ten ess  
of its  c ita tio n . T he A sb u ry  P a rk  case, togeth er  w ith  
the cases th erein  com m ented  upon, r e s t  sq uarely  upon  
the ground th a t  eq u ity  h a s ju r isd ic tio n  to  en jo in  a  
m unicipality  from  p a ss in g  a repeal ordinance w h ich  
would v io la te  g ra n ts  th ereto fore  g iven  by th e  m u n ic i­
pality to  a  ra ilroad  com pany, by v ir tu e  o f  w h ich  th e  
company has m ade la rg e  ex p en d itu res o f m oney. T he  
true ground o f th e  d ec is io n  is  th e  estop p el o f th e m u ­
nicipality  to  im p a ir  i t s  ow n  con tract. T he C ourt, 
after rev iew in g  th e  above-cited  cases, h e ld :

“I apprehend th a t th e  tr u e  ground  is  th a t  th e  
“re la tion  b etw een  th e  ra ilroad  com pan y an d  th e  
“tow n sh ip  is  on e o f con tract, and  th a t by v ir tu e  
“of th e co n tra ct and  th e  exp en d itu re  o f m oney  
“in  p ursuan ce o f i t s  term s, th e ra ilroad  com pany  
“has ob ta ined  a vested  r ig h t w h ich  is  co-term inu s  
“w ith  th e  r ig h ts  g iven  to  i t  by th e  L eg is la tu re  by  
“the ord inan ce (th a t is  th e  first ord in an ce sou gh t  
“to be rep ea led ). T he C ourt m ay in  it s  d iscre­
t i o n  in  a  proper case  by i t s  in ju n c tiv e  pow er, 
“prevent an y  a ttem p t on th e  p a rt o f th e  m u n i­
c i p a l  corporation  to  v io la te  i t s  co n tra ct.”

And aga in  in  page 3 32:
“The argu m en t lea d s  to th e  con clu sion  th a t  th e  

“ord inance o f 1893 is  a  v a lid  co n tra ct betw een  
“the tow n sh ip  and  th e ra ilroad  com pany, an d  
“that the b in d in g  force o f i t s  p rov ision  cou ld  n ot  
“be im paired  by eith er p arty  w ith o u t th e  co n sen t  
“of the other. In  fact, th e re la tio n sh ip  betw een  
“them  im p oses upon them  resp ectiv e ly  recip roca l 
“duties. I t  w a s n ot com peten t, th erefore, for th e  
“tow nsh ip  to v io la te  i t s  p a rt o f th e  co n tra ct in  
“the m anner proposed. * * *”
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In  th e  case  o f th e M orris Canal and Banking Co. 
vs. Mayor, etc., of Je rsey  City, 12 N . J . E q., 252, a  
s tr ee t had been d ed icated  by filin g  o f  m ap, and  had 
been abandoned som e fifty  years. T he c ity  then  a t­
tem p ted  to  reopen  th e  street. T he case fa lls  w ith in  
th e th ird  excep tion  noted  in  d efen d a n ts’ brief. More­
over, th e  C ourt does sp ec ifica lly  d ist in g u ish  th e  case 
on tw o  grounds. To quote th e  s y l la b u s :

“ (S ec o n d ) B ecau se  i t  com es w ith in  th e well 
“recogn ized  ex cep tion  o f irrep arab le  dam age; 
“ (th ird )  b ecau se d efen d an ts have w aived  their  
“r ig h t to  ex cep t to1 th e  ju r isd ic tio n  o f th is  Court 
“by a n sw erin g  th e  b ill w ith o u t in terp o sin g  such 
“an ob jection .”

T he case  affirm s th e  gen era l ru le  th a t th e  Court of 
E q u ity  h as n o  p ow er to  in terfere  w ith  th e  ordinance 
o f a  m u n ic ip a l corporation .

T he above sy n o p sis  i s  a  com p lete  a n a ly s is  o f all the 
cases c ited  by th e  a p p e lla n t in  i t s  brief.

( I )  I t  endeavors to b rin g  i t s  case  w ith in  th e prin­
c ip les  o f th e case  o f th e  United New Jersey , etc., vs. 
The Crucible Steel Company and Booth & Flinn  
a g a in st  th e  sam e, w hich  w e h ave show n in  the other 
p o rtion s o f th is  b rief to  be an  a b so lu te ly  unfair at­
tem pt. S ee  brief, p ages 1-2-15.

( I I )  T he a p p e lla n t en d eavors to  show  th at i t  is 
in  a d ifferen t p o sitio n  from  th a t o f th e  pub lic gener­
a lly , and  th a t th e  prop osed  vaca tio n  is  a  tak ing  of 
p rop erty  w ith o u t m ak in g  com pensation . The appel­
la n t c ite s  no case to  su p p ort th is  con tention , and the 
la w  o f N ew  J ersey  is  w ell-se ttled , a s  set ou t in detail 
in  th is  brief.

The a p p e lla n t h as no r ig h ts  d ifferen t from  any of 
th e p u b lic  gen era lly , and  even i f  the ap pellan t could 
p rove r ig h ts  under p r iv a te  agreem ents, th ese rights  
cou ld  n ot in terfere  w ith  th e  vacation , a s  the vacation  
o f th e  street d oes n ot im p a ir  th e  p riva te  r ig h ts; and
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besides, th e  p roposed  v a ca tio n  in  th is  case  reserves  
the p rivate r ig h ts  under the agreem en t o f 1901. S ee  
brief, pages 3 and  13.

( I l l )  T he a p p e lla n t a ttem p ts  to show  th e  ju r is ­
diction of eq u ity  to  in ter fere  w ith  th e  vaca tion , and  
in support o f th a t con ten tion  c ite s  a l i s t  o f N ew  J e r ­
sey cases in  certiorari in v o lv in g  th e  q u estion  o f a llo w ­
ing in d iv id u a ls  to  la y  ra ilw a y s  in  th e  p u b lic  s tr e e ts ; 
a few cases in  N ew  J ersey  E q u ity , as ta x p a y ers  su it, 
etc., w hich  are ob v iou sly  n ot in  p o in t w ith  th e  ca se  
at bar and a few  ca ses  in  foreign  ju r isd ic tio n , w h ich  
are not invo lved  in  th e q u estio n  o f vaca tion , and, in  
fact, do depend en tire ly  upon sta tu to ry  grou n d s o f  
the pecu liar ju r isd ic tio n . A ll  th ese  h ave been a n a l­
yzed in  d eta il in  ou r brief.

N o case is  c ited  by th e  a p p e lla n t a t a ll th a t  u p h old s  
in any p articu lar  an y  o f i t s  con ten tion s.

W e contend th a t th e  la w  o f N ew  J er sey  is  w e ll  
settled as set ou t in  our brief. A  m u n ic ip a lity  can  
vacate a street and  re lea se  th e  p ub lic easem en t, w ith ­
out m aking com p en sation , u n le ss  th e  sam e is  provided  
for in  tlie tow n  charter. F u rth erm ore, th e  C ourt o f  
Equity h as n o  p ow er or ju risd ic tion  to  restra in  th e  
proposed vaca tion  by a m u n ic ip a lity .

W e contend for th e  reason s above se t ou t and  th o se  
set out in th e  op in ion  o f C ourt o f  C hancery th a t  th e  
order of th e V ice-C h ancellor d ism iss in g  th e  order to  
show cause w a s correct an d  in  a ll  th in g s  accord in g  to  
equity and th a t th e ap p ea l o f  th e  a p p e lla n t from  sa id  
order should  be d ism issed  w ith  costs.

R e sp ec tfu lly  su bm itted ,

P E IR C E  & H O O V E R , 
Solicitors and Counsel for the R e­

spondents, Crucible Steel Com­
pany of America, and Town of 
Harrison.
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B il l  o f  C o m p la in t.

F iled  J u ly  31, 1913.

In Chancery oi New jersey.
To the Honorable Edwin Robert Walker, Chancellor

of the State of New Jersey:
H um bly com p la in in g , sh o w eth  u n to  you r honor  

your orator, H arrison  L and  C om pany, a  corporation  
of the S ta te  o f N ew  J e r s e y :

1. T hat on  or ab out th e seven teen th  day o f M ay, 
nineteen hundred  and one, J a m es H . Y ou n g  an d  
Mason Y oung, a s  su rv iv in g  execu tors and  tru stees  
under th e la s t  w ill  an d  te sta m en t o f H en ry  Y oung, 
deceased, w ere seized  and  p ossessed  o f a  certa in  tract  
of land in  th e T ow n o f H arrison , C ounty  o f H ud son , 
in th is S ta te , com p risin g  about seventeen  acres, d e­
scribed on th e  official m ap o f  sa id  tow n  as bounded  
by Cum berland, C ape M ay, S alem  and G loucester  
streets, ru n n in g  east and  w est, an d  S even th  street  
running north  and sou th , an d  com p risin g  b lock s or 
part blocks num bers 176 to  183, both  in c lu siv e , and  
lots or p art lo ts  on sa id  b locks and  on  sa id  str ee ts  to  
the number o f ab out tw o  hundred  an d  tw en ty -e igh t  
lots of about tw enty-five by one hundred  feet each; 
besides the la n d s sou th  o f sa id  b locks 178 and 179, 
along the P a ssa ic  R iver, a  d ista n ce  o f about 1,200  
feet, and th e  r ip arian  gra n t ap p u rten an t th ereto ;  
although, as your orator has been inform ed, sa id  
designated streets  w ere lo n g  sin ce  vacated  by sa id  
town.

II. T hat sa id  tr a c t o f lan d  is  bounded on th e  
north and w est by lan d s o f th e  U n ited  N ew  J ersey
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R ailroad  & C anal C om pany (n o w  th e  P en n sylvan ia  
R ailroad  C om p a n y ), know n as th e  P resto n  tract, or 
C anada or K en n ed y  tra ct, on th e  sou th  by th e Passaic  
R iver to  th e  ex terior  lin e  o f sa id  r ip arian  grant, and 
on th e  east by lan d s form erly  o f W illia m  H . Draper, 
deceased , and  is  o f g rea t v a lu e  b eing  assessed  by the 
sa id  tow n  a t th e sum  o f over forty-one thousand  dol­
lars, and  is  con n ected  w ith  F o u rth  street, w hich is 
one o f th e  im p o rta n t th orou gh fares o f sa id  town, by 
C um berland street, as h ere in a fter  m entioned .

I I I . T h at sa id  C um berland stree t is  s ix ty  feet 
w ide, and  is  show n, upon th e  “ M ap of lo ts  in  E ast 
N ew ark  for H iram  G ilbert, C lark  & B acot, survey­
ors, J u ly  15, 1852,” an d  upon th e  official m ap of said 
tow n , a s  ex ten d in g  ea ster ly  from  and a t r ig h t angles 
to  sa id  F ou rth  street, a d ista n ce  a lon g  said  center 
lin e  o f ab out tw o  hundred  and  th ir ty -s ix  feet, to the 
in tersectio n  o f th e  la n d s o f sa id  H iram  G ilbert, shown 
upon  h is  sa id  m ap, w ith  th e  w ester ly  lin e  of said 
P resto n  tra ct, an d  for sa id  d istan ce  (but not from 
it s  ea ster ly  term in u s as exten ded , as hereinafter set 
fo r th ) ,  is  and  is  recogn ized  a s  one o f th e public streets 
o f sa id  to w n ; th a t sa id  C um berland street is  further 
describ ed  in  th e  agreem ent h ere in after m entioned.

T h at sa id  F o u rth  str ee t is  a  w id e finely paved 
street, w ith  a tro lley  lin e  thereon , and is  the main 
artery , ru n n in g  n orth  and  sou th , con n ectin g  the said 
T ow n o f H arrison  w ith  th e  C ity  o f N ew ark by means 
o f a  co st ly  b ridge over th e  P a ssa ic  R iver, extendnig  
from  th e fo o t o f sa id  F o u rth  street to  the foot of 
J a ck so n  street in  sa id  city .

IV . T h at p rior to  sa id  seven teen th  day of May, 
n in eteen  hundred  a n d  one, access to  and from  the said 
tr a c t o f lan d  o f th e sa id  H en ry  Y ou n g estate, was 
over and  across th e  p rop erties o f sa id  railroad com­
pany, W illia m  H . D raper, and  C rucib le Steel Com­
p an y  o f A m erica , a corporation  o f th is  S ta te  by vari­
ous p r iv a te  w a y s and  p ub lic streets, running north
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and south  an d  w ester ly  from  sa id  tr a c t o f  land , to  
said F o u rth  s tr ee t an d  to  other p arts o f sa id  tow n.

V. T h at on  or ab out th e  seven teen th  d ay  o f M ay, 
nineteen hundred  and one, a  certa in  agreem ent, a  
copy of w hich  is  hereto  an n exed  as a  p a rt o f th is  b ill 
of com plaint, an d  m arked E x h ib it A , w a s m ade and  
entered in to  b y  sa id  U n ited  N ew  J ersey  R a ilroad  & 
Canal C om pany (a n d  th e  P en n sy lv a n ia  R a ilroad  
Company) o f th e first part, C rucib le S tee l C om pany  
of A m erica, o f th e  second  part, Jam es H . Y ou n g  and  
Mason Y oung, su rv iv in g  execu tors o f and  tru stees  
under the la s t  w ill an d  te sta m en t o f  H en ry  Y ou n g, 
of the th ird  p art, and R u th  D a n a  D raper, so le  d ev isee  
and legatee o f W illia m  H . D raper, d eceased  o f th e  
fourth p a rt; w h ich  agreem ent recited  th a t th e sa id  
parties th ereto  ow ned  tra cts  o f lan d  in  sa id  tow n  
lying south  o f th e m ain  lin e  o f the ra ilroad  o f  th e  
party of the first part, and  ea st o f th e  m ost w ester ly  
of the several boundary lin es  betw een  th e G ilb ert -9 
tract shown upon th e  above m ention ed  m ap, and  sa id  
Preston tract, or C anada or K en n ed y  farm , show n  
on a map of sa id  tr a c t filed  in  B ergen  C ou n ty  J u ly  
14, 1837, and ex ten d in g  ea ster ly  from  sa id  lin e  over  
two thousand fee t to  th e  m id d le  o f a  d itch  form ing  
the easterly  lin e  o f sa id  D raper tr a c t;  th a t no p ub lic  
streets or h igh w ays then  ex isted  on sa id  severa l tracts, 
that the sa id  p a rties  o f th e th ird  and  fou rth  p art 
claimed righ ts o f w a y  over p rop erty  o f sa id  ra ilroad  
company, em braced in  sa id  P resto n  tr a c t;  and  th a t  
it was for the in terest o f a ll sa id  p a rtie s  th a t som e  
recognized w ay  to  and  th rou gh  su ch  p rop erties be 
established, and  th a t a ll c la im s o f p a rtie s  th erein  to  
private righ ts of w ay  over such  p rop erties or any o f  
them be ex tin g u ish ed — and th ereu pon  covenan ted  
and agreed each w ith  th e  o th ers an d  w ith  each o f 
them, as fo llow s, viz., “th a t a  s tr ip  o f lan d  s ix ty  feet 
in width an ex ten sio n  o f C um berland e a ste r ly  across  
the said lands o f th e  p a rtie s  th ereto  be and  the sam e
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is  hereby d ed ica ted  an d  ap propria ted  as a  road, the 
s tr ip  o f lan d  so d ed icated  b eg in n in g  ea st o f Fourth  
stree t a t th e  end  o f C um berland street a s  la id  out on 
th e  G ilb ert m ap  and  in  th e  a fo resa id  d iv id in g  line 
betw een  th e P resto n  tra c t and  G ilb ert tract, and run­
n in g  th en ce ea ster ly  betw een  th e n orth er ly  and south­
er ly  lin e s  o f C um berland street produced  across lands 
o f th e p a rtie s  h ereto  to  th e  m id d le  o f the said  ditch  
w hich  form s th e  ea ster ly  boundary o f th e  said  land  
o f th e  p a rty  o f the fou rth  part. C um berland street, 
o f w hich  th e lan d  above described  is  an  extension , is 
show n on th e m ap o f th e  G ilb ert tra ct above referred 
to  and  on th e official m ap o f th e  T ow n o f H arrison  
m ade by Y ou n g  and B orrie , surveyors. I t  is  sixty  
fee t in  w id th  and  crosses F o u rth  s tr ee t a t  r igh t angles 
ex ten d in g  ea ster ly  to th e  sa id  boundary lin e  of the 
G ilb ert and  P resto n  tr a c ts ;  th e  n orth east corner of 
F o u rth  and  C um berland str ee ts  is  tw o thousand  and

20 tw e n ty  fee t sou th erly  from  N ew  J ersey  R ailroad ave­
nue. T he d ista n ce  from  F o u rth  street ¡along the 
n orth er ly  lin e  o f C um berland str ee t to  th e boundary 
lin e  o f P resto n  tra c t is  show n d ifferen tly  on the differ­
en t m ap s.”

T hat th ereu pon , for the con sid eration  set forth in 
sa id  agreem ent, th e  p arties o f the second, third and 
fourth  p arts  d id  re lea se  and  su rrend er to the party 
of th e first p art a ll r ig h t o f  w ay  over the Preston  
tract, or an y  p art o f it, a r is in g  from  an y  source what-

* " ever, w h ich  they , or a n y  o f them , m igh t have or claim  
to  h ave; and  th a t it  w as fu rth er agreed  th a t any of 
th e  p a rties  m ig h t a t a n y  tim e, but w ith ou t expense 
to  th e  other, or o f an y  o f them , fill in  and grade the 
sa id  road or any p art o f i t ;  and  th a t said  agreement 
sh ou ld  b ind  th e  su ccessors, heirs, execu tors and as­
s ig n s  o f th e  resp ective  p arties.

V I. T h at sa id  agreem ent, a fter  execu tion  by the 
p a rties  above nam ed  (in c lu d in g  'the P ennsylvan ia

40 Railroad C om pany), was recorded in  the R eg isters
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Office o f H u d son  C ou n ty  in  B ook  794 o f D eed s on  
page 207; to  w h ich  agreem en t or th e  sa id  record  
thereof you r orator p rays leave to  refer i f  necessary.

V II. T hat s in ce  th e execu tion  o f sa id  agreem ent, 
and by reason o f th e  v a ca tio n  o f th e  sa id  tow n  o f a ll  
other streets ru n n in g  to  or through  your orator’s sa id  
tract of land , sa id  C um berland stree t h as been and  
still con tin ues to  be th e  so le  m ode o f a ccess  to  and  i o  
from said  p rop erty  an d  F ou rth  street or an y  pub lic  
street of sa id  tow n , and  has becom e and  is  a. w a y  of 
necessity.

V III. T hat on or ab out th e tw e n tie th  day  o f M ay, 
nineteen hundred and  four, an d  th e  seventh  day o f  
July in  the sam e year, by d eed s d u ly  recorded  in  said  
Register’s Office in  B ook  896, pages 155 and  175 o f 
Deeds for sa id  cou n ty , th e  sa id  Ja m es H . Y ou n g  and  
Mason Y oung, su rv iv in g  execu tors o f an d  tru stees  
under the la s t  w ill and  testa m en t o f H en ry  Y ou n g  
deceased, and a ll o f th e b en eficiaries u nd er sa id  w ill  
and the on ly  cestu is que t in  s te n t  for w hose benefit 
the properties th erein  described  w ere th en  h eld  by 
the said Jam es H . Y ou n g  and  M ason Y oung, u n ited  
in a conveyance of sa id  tra ct o f lan d s, and  o th er  land s, 
and of a ll r ig h ts  and  in terest in  a n y  w ise  re la tin g  
thereto, to your orator sa id  H arrison  L and C om pany, 
and that by said  deeds you r orator becam e and is  s t i l l  
seized and p ossessed  of sa id  tr a c t o f lan d  and o f the  
rights and benefits se t forth  in  th e agreem ent afore- 30  
said; to w hich sa id  d eed s or sa id  records th ereo f your  
orator prays leave to refer i f  necessary.

IX . T hat on or ab out th e seventh  d a y  o f M arch, 
nineteen hundred and eleven , th e sa id  C rucib le S tee l 
Company of A m erica  m ade a p p lica tio n  to  th e  T ow n  
Council of sa id  T ow n o f H arrison  for th e  vaca tio n  of 
parts of certain  stree ts  in  sa id  towrn, and  am ong  
others of C um berland street from  F o u rth  street to  the  
said H iram  G ilb ert-P reston  tra c t d iv id in g  lin e ;  b ut 40
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th a t sa id  a p p lica tio n  w a s n ot acted  upon by said  
tow n .

T h at th ereupon , an d  on or ab out th e  s ix th  day of 
M ay, n in eteen  hundred  an d  th irteen , sa id  Crucible 
S tee l C om pany o f A m erica, aga in  ap p lied  to  said  
tow n  cou n cil for th e  v a ca tio n  o f sa id  Cum berland  
stree t an d  other streets , and, in  con n ection  w ith  the

10 v a ca tio n  th ereo f a n d  th e  d eed ing  o f sa id  streets, which  
w a s sta ted  to  ab u t on th e  p rop erty  o f sa id  com pany 
an d  w h ich  you r orator avers to  be th e  fact, offered 
to  p ay  to  th e tow n  treasu rer  th e  sum  o f e igh t thou­
san d  d o llars, sa id  tow n  g iv in g  in  retu rn  a quit-claim  
deed for sa id  s tr e e t s ; a  copy o f w h ich  proposal is 
hereto an nexed  as p art hereof and  m arked E xh ib it B.

X . T hat said  a p p lica tio n  w as acted  upon by said  
to w n  cou n cil on  or about th e  fou rteen th  day of said  
M ay, and  w as on m otion  accepted , su bject to the

2 0  agreem ent a fo resa id ; and  th a t on  fu rth er m otion the 
ord inan ce com m ittee o f sa id  cou n cil w ere directed  
to  p repare n o tices  o f in ten tio n  to vaca te  said  streets, 
p u rsu an t to  th e ch arter o f sa id  tow n.

X I . T hat th ereu pon  th e  T ow n o f H arrison  by its 
tow n  clerk, d id  cau se  to be p ub lished  in  the “Kearny  
R ecord ” su n d ry  n o tice  o f in ten tio n , and am ong others 
th a t se t  forth  in  th e  copy th ereo f annexed  hereto as 
a  p a rt o f th is  b ill, m arked E x h ib it 0 . ,  g iv in g  notice 
o f in ten tio n  o f sa id  com m on cou n cil o f sa id  Town of

^  H a rr iso n  to  cau se  sa id  C um berland street extend­
in g  from  th e ea ster ly  lin e  o f F ou rth  street easterly  
tw o  hundred  and  th ir ty -s ix  fe e t and  seventy-tw o one- 
h u n d red th s o f a fo o t m easured  a lon g  th e center line, 
to  th e  lan d  of th e  P en n sy lv a n ia  R ailroad  Company, 
to  be vacated , su bject to  th e agreem ent aforesaid, 
and req u ir in g  a ll p erson s ob jectin g  to said  improve­
m en t to  file  th eir  ob jection s in  w r itin g  w ith  the town  
clerk  on  or before th e  tw en ty -th ird  d ay  of Ju ne last 
past.

40
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X II. T h at p rior to  th e  tim e  lim ited  in  sa id  n o tice  
and on th e tw en ty -first d a y  o f sa id  J u n e , you r  
orator filed w ith  .the sa id  to w n  clerk  i t s  ob jections  
in w ritin g  to  th e  proposed  vaca tio n  o f C um berland  
street (a s  d id  a lso  th e P en n sy lv a n ia  R ailroad  C om ­
pany), se tt in g  forth  th e  agreem en t a foresa id  a n d  
claim ing th a t sa id  C um berland s tr ee t  w as n ecessary  
as an o u tle t and  th e  on ly  o u tle t  from  yo u r orator’s  
said tract of lan d  to F ou rth  s tr ee t; th a t su ch  vaca- 10  
tion w ould  deprive you r o ra to r’s  sa id  tr a c t o f land  
of access to or from  F o u rth  s tr ee t or an y  o th er  estab ­
lished street o f sa id  tow n , and  w ou ld  cau se you r  
orator to su sta in  ser io u s and  irrep arab le lo ss ;  th a t  
such vacation  a t th e in sta n ce  o f sa id  C rucib le S tee l 
Company w ou ld  c o n stitu te  a  breach o f sa id  agreem ent 
and be frau d u len t and  vo id  as a g a in st you r orator  
and the other p a rtie s  th e r e to ; and  th a t such  v aca tion  
in view of the fa c ts  above se t forth  w ou ld  be illeg a l, 
void and o f no effect to  th e  p a rties  to  sa id  a g r e e m e n t; 
all w hereof w ill m ore fu lly  and  a t large appear by  
said objections, to  w h ich  you r orator p rays reference, 
a copy w hereof is  an nexed  hereto as a  p art o f th is  
bill and m arked E x h ib it  D.

X III . T hat n o tw ith sta n d in g  sa id  p rotest, and  th e  
objections and p ro test o f sa id  P en n sy lv a n ia  R ailroad  
Company, th e  sa id  tow n  cou n cil a t  i t s  m eetin g  on  
July first, in sta n t, a t  th e in sta n ce  o f th e C rucib le  
Steel Com pany o f A m erica , in trod uced , am ong others, 30  
an ordinance, a  copy o f w h ich  is  annexed , and  m arked  
Exhibit E. for th e vaca tio n  of sa id  C um berland street  
as described above in  sa id  n o tice  o f in ten tio n , sub­
ject to the agreem ent a fo resa id ; and  th ereu pon  did, 
by a m ajority vote o f five to four, p a ss  sa id  ord inan ce  
upon its  first and second  read in gs, an d  d id  order the  
same to a th ird  read in g  and  to  be pub lished . T hat 
said ordinance is  now  b ein g  pub lished  in  sa id  “K earn y  
Record,” and th a t sa id  ord inan ce w ill be brought to  
its third and final read in g  a t  the m eetin g  of the sa id  40
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to w n  cou n cil to  be h e ld  on th e first day o f A ugust 
n ext. T hat i f  sa id  ord in an ce is  passed , sa id  Cumber­
land  stree t w ill  fo r th w ith  becom e vacated .

X IV . A n d  you r orator fu rth er  sh ow s and charges 
th a t th e  ob ject o f th e  agreem en t aforesa id  w as that 
th e  p a rtie s  th ereto  sh ou ld  have a ccess  and free in ­
gress an d  egress to  an d  from  F o u rth  street by way

 ̂ , o f C um berland s tree t; th a t sa id  ob ject w ill be de­
fea ted  i f  sa id  ord in an ce be p assed  upon its  third  
rea d in g  and  sa id  s tr ee t becom e vacated , and your 
o rator’s tr a c t o f lan d  w ill  becom e iso la ted  and of 
l i t t le  v a lu e ; th a t yo u r orator w ill  th u s suffer great 
and  irrep arab le lo ss  for  w h ich  n o  adequate remedy 
e x is ts  a t  law  e ith er  u nd er th e  ch arter  o f said  town  
or o th erw ise  ; a n d  th a t th e  effect o f the final passage 
of sa id  ord inan ce w ill  be to  tak e aw ay  you r orator’s 
p rop erty  r ig h ts  for p riva te  in tere sts  w ith ou t due pro-

2 q cess o f law . T h at th e  a c tio n  of sa id  C rucible Steel 
C om pany o f A m erica  in  p rocu rin g  th e passage of said 
ord in an ce to  c lo se  sa id  C um berland street is  a fraud 
upon  yo u r orator and  th e oth er p arties  to said  agree­
m ent, and  th a t  sa id  com pany sh ou ld  be restrained  
from  carry in g  ou t i t s  sa id  p rop osa l to  said  town, and 
sa id  tow n  sh ou ld  be restra in ed  from  th e passing of 
sa id  ord inan ce and  th e  vaca tio n  o f sa id  Cumberland 
street, an d  from  th e accep tan ce o f sa id  am ount from 
sa id  C rucib le S tee l C om pany o f A m erica so far as 
re la tes  to  sa id  C um berland street, and  from giving a 

^ q u it-cla im  d eed  for  sa id  street to  sa id  Crucible Steel 
C om pany o f A m erica .

X V . Y our orator fu rther sh ow s and charges that 
th e  r ig h t o f th e  tow n  and  its  leg a l representatives to 
p a ss sa id  ord in an ce for  th e  vacation  o f  said  Cum ber­
lan d  an d  oth er s tr ee ts  is  n ot being  exercised  as afore­
sa id  in  th e  p ub lic  in terests , b ut for the sole purpose  
o f b en efitin g  sa id  C rucib le S tee l Com pany o f A m er­
ica , a  p riv a te  p arty , to  th e  d etr im en t o f  y ou r  orator

40 and other owners of land abutting on said Cumber-
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land street. T h at sa id  com m on co u n cil is  th u s  ex ­
ceeding th eir  pow ers under th e  ch arter o f sa id  tow n , 
being influenced  th ereu n to  by th e  a foresa id  offer o f  
eight thou sand  d ollars.

X V I. T h at w h ile  pow er is  g iven  to th e  com m on  
council o f sa id  tow n  to  cau se  an y  street, road, h igh ­
way or a lley  a lread y  la id  out, or w h ich  sh a ll h ere­
after be la id  out, to  be vacated , stra igh ten ed , a ltered  
or widened and to  tak e and  ap p rop ria te  for such  p u r­
pose any lan d s an d  real esta te , such  a ction  can  on ly  
be taken upon m ak ing  com p en sation  to  th e  ow ner or  
owners thereof, and  th a t no p rov ision  is  m ade in  th e  
charter o f sa id  tow n  for th e  a scerta in m en t, p aym en t  
and collection  o f such  com p en sation  an d  th a t no com ­
pensation has been m ade or tend ered  to  you r orator in  
respect to th e  proposed  vaca tio n  o f sa id  C um berland  
street and the d ep rivation  to yo u r orator o f th e r ig h t
of access to and from  it s  p rop erty  as aforesa id . 2Q

X V II. T h at th e  effect o f th e p assage o f th e  sa id  
ordinance and th e  v a ca tio n  o f sa id  s tr ee ts  w ill  be to  
add great v a lu e  to  sa id  stee l com pan y’s property , 
far in excess of the sa id  sum  of e ig h t th ou san d  
dollars, and to g ive th e sa id  com pany a factory  
site of large area, p ro m in en tly  loca ted  in  sa id  tow n, 
extending from  N ew  J ersey  aven u e to the P a ssa ic  
River, unburdened by p ub lic h igh w ays, w ith o u t any  
corresponding ad van tage to the pub lic. T hat sin ce
the date of the agreem ent a foresa id , th e t i t le s  to  sa id  ;̂ o 
Cumberland street ea ster ly  o f F o u rth  street to  said  
railroad property, and  to  th e  lan d  a b u ttin g  thereon  
on the north and sou th , have been acqu ired  and are  
now held by said  C rucib le S tee l C om pany o f A m erica  
or in its  behalf, and  th a t sa id  com pany has p a rtia lly  
filled in said street and  a b u ttin g  lan d s, and  h as caused  
a railroad spur to be la id  thereon . T hat sa id  com ­
pany has m ade no p rov ision  for th e op en in g  o f sa id  
Cumberland street from  F o u rth  street ea ster ly  to  the  
said railroad property, or to  reserve sa id  stretch  o f 40
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land  for  th e  u se  o f you r orator and  the Pennsylvania  
R ailroad  C om pany, and  th a t  you r orator is  informed  
an d  b elieves i t  to  be true, th a t i t  is  the in ten tion  of 
th e sa id  C rucib le S tee l C om pany o f A m erica  to close 
sa id  s tr ee t and  to  occup y th e  sam e w ith  build in gs or 
oth erw ise, and  to  o b stru ct and  p revent its  use by your 
orator.

X V I I I .  T hat yo u r orator a t th e  tim e of the ap­
p lica tio n  o f sa id  S tee l C om pany for  th e  introduction  
o f sa id  ord in an ce w a s in  n eg o tia tio n  w ith  contract­
ors for th e  fillin g  in  and  gra d in g  o f sa id  Cumberland 
stree t from  F o u rth  str ee t ea ster ly  to  your orator’s 
tra c t o f land , and  a lso  for the fillin g  in  o f sa id  tract 
o f lan d  an d  river fro n t in  order to  develop  said land 
for fa c to ry  and  o th er purposes. T h at such develop­
m en t w ou ld  be o f grea t v a lu e  to  you r orator, and 
a lso  to sa id  tow n  by ad d in g  new  in d u str ies  and in­
crea sin g  its  p op u la tio n  and  it s  ta x a b le  values.

In  con sid era tion  w hereof, and  forasm uch as your 
orator is  w ith o u t ad eq uate rem edy in  the prem ises at 
an d  by th e  str ic t  ru les  o f th e  com m on law , and can 
on ly  ob ta in  re lie f in  th is  honorable court, where mat­
ters  o f th is  n a tu re  are p rop erly  cognizable and re- 
lievab le  :

To th e end th erefore th a t th e sa id  Crucible Steel 
C om pany o f A m erica  and th e T ow n o f H arrison may, 
b ut w ith o u t oath , fu ll tru e  and  p erfect answ er make 
to  a ll  and  s in g u la r  th e  m a tters  aforesaid , and that 
th e sa id  C rucib le S tee l C om pany o f A m erica may 
be en jo in ed  and  restra in ed  from  in  any w ise  obstruct­
in g  sa id  C um berland street, ex ten d in g  from  the east­
er ly  lin e  o f F o u rth  street tw o hundred and thirty- 
s ix  fee t and  seven ty-tw o  one-hundredths of a foot 
m easured  a lo n g  th e cen ter  lin e  to th e land of the 
P en n sy lv a n ia  R a ilroad  C om pany or from  p reventing  
you r orator from  u sin g  th e  sam e, to  its  en tire width, 
free ly  an d  w ith o u t in terferen ce or lim itatioh , and 
from  in  an y  w ise  d irectly  or in d irectly  p rosecu tin g
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further it s  p etitio n , a p p lica tio n  or p rop osa l for th e  
closing and  v a ca tin g  o f sa id  p ortion  o f sa id  C um ber­
land street, an d  so far as re la tes  th ereto  from  m ak ing  
or tendering p aym en t to  th e sa id  to w n  o f th e  sum  o f  
eight th ou sand  d o llars, or an y  other sum , for  th e  v a ca ­
tion of sa id  streets, and  from  receiv in g  an y  deed  for  
said street from  sa id  to w n ; and  th a t sa id  T ow n o f  
H arrison m ay be en jo in ed  and restra in ed  from  p a ss­
ing said  ord inan ce v a ca tin g  sa id  C um berland street, 
and from  a ccep tin g  sa id  sum  offered to  sa id  tow n  
upon the vaca tion  o f sa id  stree ts  so fa r  as re la tes  to  
said C um berland street, and  from  g iv in g  to  said  
Steel C om pany an y  deed  for  sa id  s t r e e t ; and  th a t yo u r  
orator m ay have such  fu rth er  or o th er  re lie f  in  th e  
premises as th e  n a tu re  o f th e case  m ay require and  as  
shall be agreeab le to  eq u ity  and  good conscience.

May i t  p lease  you r honor, th e  p rem ises considered  
to grant unto you r orator n o t o n ly  th e S ta te ’s w r it  
of injunction  is su in g  ou t o f and  under th e sea l o f th is  
honorable court, and  to  be d irected  to th e sa id  de­
fendants en jo in in g  and  re stra in in g  them  and each o f  
them as herein  before prayed, b u t a lso  th e  S ta te ’s 
writ of subpoena issu in g  o u t o f and  u nd er the sea l o f 
this honorable, court, to  be d irected  to  th e C rucib le  
Steel Com pany o f A m erica, and  th e  T ow n o f H a rr i­
son com m anding them  and each  o f them  by a certa in  
day and under a certa in  p en a lty  th erein  to  be ex ­
pressed to be and  appear before your honor in  th is  
honorable court, th en  and  th ere to  an sw er a ll and  
singular the sa id  p rem ises and  to  s tan d  to, ab ide by  
and perform such order and  decree th erein  a s  to  you r  
honor shall seem  m eet, and  sh a ll be agreeab le to  
equity and good conscience.

And your orator as in  d u ty  bound w ill ever pray, 
&c.

E D W . A . & W M . T. D A Y ,
Solicitors for Complainant.

William T. D ay,
Of Counsel.

10

20

80
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E X H I B I T  A .

A greement, m ade th is  seven teen th  day of May, in 
th e year one th ou san d  n in e  hundred  and  one, between  
th e U n ited  N ew  J ersey  R a ilroad  and  C anal Company, 
p a rty  o f th e first part, C rucib le S tee l C om pany of 
A m erica , p arty  o f th e  second  part, Ja m es H. Young  
an d  M ason Y ou n g, su rv iv in g  execu tors of and trus­
tees  under th e la s t  w ill and  te sta m en t o f Hjenry 
Y oung, la te  o f O sinn ing , in  th e C ounty  o f W estchester  
and  S ta te  o f N ew  Y ork, deceased , p arty  of the third  
part, and  R u th  D an a  D raper, so le  devisee and legatee 
o f W illia m  H . D raper, o f the C ity , C ounty and State 
o f N ew  Y ork, deceased , p a rty  o f th e  fou rth  part.

W hereas, th e  sa id  p a rties  ow n  tra cts  of land in 
th e  T ow n o f H arrison , C ounty  o f H ud son  and State  
of N ew  Jersey , ly in g  sou th  o f th e m ain  line of the 

20  ra ilroad  o f the p arty  o f th e first part, and east of the 
m ost w ester ly  of th e  severa l boundary lin es between 
th e  tr a c t know n as th e G ilb ert tra ct show n on a map 
en titled  M ap o f L ots in  E a s t  N ew ark  for H iram  Gil­
bert, C lark  & B a co t, c ity  surveyors, J u ly  15, 1852, 
filed  in  the office o f th e R eg ister  of H udson  County, 
as M ap N o. 234, and  th e  tra c t know n a s the Preston  
T ract, or C anada or K en n ed y  F arm , show n on a 
m ap en titled  M ap o f th e  P resto n  T ract filed in  Bergen 
C ou n ty  C lerk’s Office J u ly  14, 1837, and extending  

•JO ea stw a rd ly  from  th is  lin e  a d ista n ce  o f more than two 
th ou san d  fe e t to  th e m id d le  o f a d itch  Avhich forms 
th e ea ster ly  boundary o f a tr a c t o f land  form erly be­
lo n g in g  to th e esta te  o f M ichael Sanford  who died 
in  eigh teen  hundred  and  five, w h ich  w as conveyed to 
sa id  W illia m  H . D raper, deceased , by E llis  F . Draper, 
an d  J en n ie  B . S m ith  and  her husband, by deed dated 
O ctober 27, 1884, and  recorded in  B ook 397 of Deeds 
for H u d son  C ounty, on page 567, and

W hereas, no public streets, or highways, exist on 
said  several tracts and the parties of the tlrrd and40
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fourth p arts cla im  r ig h ts  o f w ay  over p rop erty  o f th e  
first part em braced in  th e above m ention ed  P resto n  
Tract, and

Whereas, i t  is  for the interest of a ll the parties  
hereto that some recognized way to and through such 
properties be established and that a ll claim s of part­
ies herein to private rights of way over such proper­
ties or any of them be extinguished :

N ow  Therefore, th e sa id  p arties, in  con sid era tion  
of the prem ises and  o f th e sum  of one d o llar  by each  
to each of th e  oth ers in  hand paid , rece ip t w h ereof 
is hereby ack n ow led ged  do hereby coven an t and  agree, 
each w ith  th e  o th ers and  w ith  each  o f them  th a t a  
strip of land  s ix ty  fee t in  w id th  an  ex ten sio n  o f C um ­
berland street ea ster ly  across th e  sa id  lan d s o f the  
parties hereto, be and  th e sam e is  hereby d ed icated  
and appropriated  as a  road, th e  s tr ip  o f lan d  so d ed i­
cated b eginn in g  east o f F ou rth  street a t th e end o f 2 0 
Cumberland street as la id  ou t on th e  G ilb ert m ap and  
in the aforesaid  d iv id in g  lin e  betw een  th e P resto n  
Tract and the G ilb ert T ract, and  ru n n in g  th en ce ea st­
erly between th e  n orth er ly  and  sou th erly  lin es  of; 
Cumberland stree t produced  across lan d s o f th e  p ar­
ties hereto to the m id d le o f th e  sa id  d itch  w hich  form s  
the easterly boundary o f th e  sa id  lan d  o f th e  p arty  
of the fourth  part. C um berland street, o f w h ich  the  
land above described  is  an  ex ten sion , is  sh ow n  on th e  
map of the G ilb ert T ract above referred  to  and  on 30  
the official m ap o f th e  Tow n o f H arrison  m ade by  
Young and B orrie , surveyors. I t  is  s ix ty  fee t in w id th  
and crosses F ou rth  str ee t a t  r ig h t an g les ex ten d in g  
easterly to the sa id  boundary lin e  of th e  G ilb ert and  
Preston T racts; th e  n orth east corner o f F o u rth  and  
Cumberland streets is  tw o  th ou san d  and tw en ty  feet  
southerly from  N ew  J ersey  R ailroad  avenue. The  
distance from  F ou rth  street a lon g  the n orth er ly  lin e  
of Cumberland street to  th e  boundary lin e  o f th e

40
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P resto n  T ract is  show n d ifferen tly  on the different 
m aps.

A n d  th e sa id  p arties  o f th e  second, th ird  and fourth  
p arts, for the con sid era tion  a foresa id , do hereby re­
lea se  an d  surrend er to  sa id  p arty  o f th e  first part all 
r ig h ts  o f w ay  over the P resto n  T ract, or a n y  part of 
it , a r is in g  from  an y  source w hatever, w h ich  they, or 
a n y  o f them  m ay have or c la im  to  have.

I t  is  fu rth er agreed  th a t an y  o f th e  p arties hereto 
m ay a t an y  tim e, b ut w ith o u t exp en se  to the others 
or to  an y  o f them , fill in  and  grad e th e sa id  road, or 
an y  p art o f it , and  th is  agreem en t sh a ll bind the suc­
cessors, heirs, execu tors and  a ss ig n s  o f th e respective  
p arties.

I n  W itness W hereof, th e  sa id  p a rties  have execu­
ted  th ese  p resen ts, u nd er th eir  respective seals, and 
th e  P en n sy lv a n ia  R a ilroad  C om pany, lessee  of the 

2 q p a rty  o f th e  first part, in  tok en  o f it s  a ssen t and ap­
proval, h ath  a lso  execu ted  th e  sam e, th e  day and 
yea r  first above w r itten .

(L. s .)  T H E  P E N N S Y L V A N IA  R A IL R O A D  
C O M P A N Y ,

B y  C H A R L E S  E. P U G H ,
Vice-President.

A tte s t  :
Lewis N eilson,

Secretary.
30

( l . s .)  T H E  U N I T E D  N E W  J E R S E Y  R A IL ­
R O A D  & C A N A L  C O M PA N Y ,

B y  F . W O LC O TT JA C K S O N ,
President.

A tte s t  :
Leroy H . A nderson,

Secretary.

40
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(l . s .)  C R U C IB L E  S T E E L  C O M P A N Y  O F  
A M E R IC A ,

C. E . C L A P P , 
Fourth Vice-President.

A ttest:
F rank JB. S m ith ,

Secretary.

J A M E S  H . Y O U N G , ( l. s .)
Executor and Trustee. 

M A SO N  Y O U N G , (l . s.)
Executor and Trustee.

10

R U T H  D A N A  D R A P E R  ( l. s.)

Recorded R eg ister’s  Office 5303, N ovem ber 8 , 1901,
9.45 A. M. H u d son  C ounty, N ew  Jersey .

794-207. 20

30

40
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E X H I B I T  B.

H on. Mayor and Common Council,

Town of H arrison.

D ear S ir s :—

W e are h erew ith  su b m ittin g  proposal in  connection  
10 w ith  th e  vaca tion  and d eed in g  o f certa in  streets abut­

tin g  on our p rop erty  on S o u th  F ou rth , F ifth  and 
S ix th  str ee ts  o f you r tow n  as fo l lo w s :

H un terd on  street, B u r lin g to n  street, M onmouth  
street, G lou cester s tr ee t b etw een  F o u rth  and F ifth  
street, Sa lem  street, C um berland street, Cape May 
street, and  H en ry  Y ou n g  stree t and  vacated  property  
a t th e  east. F if th  s tr ee t sou th  o f th e  P en n sylvan ia  
R a ilroad  C om pany’s lin e  a t  Som erset street to a line 
a t  a p p rox im ately  th e center o f Salem  s tr e e t ; south of 

20 sa id  lin e  stree t is  a lread y  vacated .
F if th  stree t from  F o x  Is la n d  Creek to M iddlesex  

street.
B u r lin g to n  street.
H u n terd on  stree t and  h a lf o f M onm outh street and 

S om erset s tr ee t a b u ttin g  on our property  east of Sixth  
street.

T he C rucib le S tee l C om pany o f A m erica hereby 
offer $8,000 p ayab le to th e T reasurer o f th e Town of 
H arrison , X . J ., and  th e  Com m on C ouncil o f Harri- 

30 son  to  g iv e  in  retu rn  a q u it-cla im  deed on a ll the 
p rop erty  herein  m entioned .

T ru stin g  th is  w ill m eet w ith  your acceptance, we 
are,

C R U C IB L E  S T E E L  C O M P A N Y  O F A M E R IC A ,
R. H . IL L IN G S  W O R TH ,

M gr. o f  A th a  W orks.

40
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E X H I B I T  C.

T O W N  O F H A R R IS O N .

C um berland S treet,

N O T IC E  O F IN T E N T IO N .

Public n o tice  is  hereby g iven  th a t  i t  is  th e  in ten - 10  
tion o f the Com m on C ou n cil o f th e  T ow n o f H arrison  
by virtue o f it s  ch arter, th e  su p p lem en ts th ereto  and  
the law s o f th is  s ta te , to  cau se C um berland street ex ­
tending from  th e ea ster ly  lin e  o f F o u rth  str ee t ea st­
erly 236 72-100 f e e t ; m easured  a lo n g  th e  cen ter  l in e  to  
the lands o f th e P en n sy lv a n ia  R a ilroad  C om pany, to  
be vacated, su b ject to  th e  agreem en t m ade th e  17th  
day of M ay, 1901, betw een  T he C rucib le  S tee l Com ­
pany o f A m erica, T he U n ited  N ew  J ersey  R a ilroad  
and Canal Co., Ja m es H . Y ou n g  an d  M ason Y ou n g, 20  
surviving execu tors o f H en ry  Y ou n g , deceased , and  
Ruth D ana D raper, devisee o f W illia m  H . D raper, d e­
ceased.

A ll persons ob jec tin g  to  th e  above im p rovem en t  
must file th eir  ob jection s in  w r it in g  w ith  th e  tow n  
clerk on or before th e  ex p ira tio n  o f tw en ty  d ays from  
the date o f th is  n otice.

P E T E R  J . G O O D M A N ,
Town Clerk.

Dated H arrison , N . J ., J u n e  3, 1913. ^

40
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E X H I B I T  D . 

T O W N  O F H A R R IS O N .

} Notice of In-
1 0  I n  the matter or the vacation

of Cumberland S treet. ( Q j ) jecf i ons

T he H arrison  L and  C om pany, a corporation  o f the 
S ta te  o f N ew  J ersey , h erew ith  files it s  objections, in 
w r it in g  w ith  th e  clerk  o f th e  T ow n o f H arrison , pur­
su a n t to  th e  p u b lish ed  n o tice  o f in ten tio n  in the 
above sta ted  m atter, and  re sp ectfu lly  sh ow s that it 
ob jects to  th e  v aca tion  by the T ow n of Harrison  

20 ° f  C um berland street, ex ten d in g  from  the easterly  
lin e  o f  F o u rth  s tr ee t  ea ster ly  236 72-100 feet (72- 
lOOths) feet, m easured  a lo n g  th e center line, to the 
la n d s o f th e  P en n sy lv a n ia  R ailroad , w hether such va­
ca tion  be m ade as s ta ted  in  sa id  n o tice  subject to  the 
agreem en t m ade th e seven teen th  day o f May, 1901, be­
tw een  th e  C rucib le S tee l C om pany o f A m erica, the 
U n ited  N ew  J ersey  R a ilroad  & C anal C om pany, James 
H . Y ou n g  and  M ason Y ou n g, su rv iv in g  executors 
o f H en ry  Y oung, deceased , and  R uth  D an a Draper, 
d evisee o f W illia m  H . D raper, deceased, or otherwise, 
for the fo llo w in g  r e a s o n s :

1. T hat in  and  by th e sa id  agreem ent it  was cove­
n an ted  and agreed  by th e sa id  p arties thereto (who 
w ere a t  th a t  tim e and  are s t i l l  th e so le ow ners of the 
la n d s bounded ea ster ly  by th e  D raper line, westerly  
by F o u rth  street, so u th er ly  by th e  P assa ic  river; 
and  n o rth er ly  by th e  n orth  lin e  o f Cum berland street 
as th en  and  now  e x is tin g  and as projected  to the said 
ea ster ly  lin e  o f th e  D rap er tr a c t ) ,  th a t a strip  of land 

40  s ix ty  (6 0 )  feet in  w id th , an exten sion  o f Cumberland
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street easter ly  from  its  then  and  it s  p resen t term in u s  
across th e la n d s o f th e  sa id  p arties , sh ou ld  be d ed i­
cated and ap p rop ria ted  as a  road, w h ich  str ip  o f lan d  
so dedicated  sh ou ld  begin  a t sa id  term in u s o f  C um ­
berland street (a s  la id  ou t on  th e  H iram  G ilb ert m ap ) 
in the d iv id in g  lin e  betw een  th e  so-ca lled  P resto n  and  
Gilbert tracts, and  sh ou ld  run  th en ce ea ster ly  betw een  
the northerly  and  sou th erly  lin e s  o f C um berland street  
produced, across th e sa id  lan d s o f th e sa id  p a rties  to  
the m iddle of th e  d itch  th e ea ster ly  boundary o f sa id  
Draper land.

That in  con sid era tion  o f sa id  agreem ent, th e  sa id  
Crucible S tee l C om pany o f A m erica , Ja m es H . Y ou n g  
and M ason Y ou n g , su rv iv in g  execu tors as a foresa id  
(to whose t it le  th e  sa id  H arrison  L and  C om pany has  
succeeded, sa id  com pany h a v in g  been form ed to  con ­
serve the t it le  and  in tere st o f a ll o f th e  p a rties  con ­
cerned in  said  H en ry  Y ou n g  e s ta te ) ,  and  th e  said  
Ruth D an a  D raper d id  re lease  and  su rrend er to  sa id  
The U nited  N ew  J ersey  R ailroad  & C anal C om pany  
and its su ccessors in  in terest, th e  P en n sy lv a n ia  R a il­
road Com pany, it s  r ig h ts  o f w ay  over th e sa id  P r e s­
ton tract then and  s t i l l  ow ned by sa id  ra ilroad  com ­
panies, or any p art o f it , a r is in g  from  an y  source  
whatever, w h ich  th ey  or any o f them  m igh t have or 
claim to  have.

That said  agreem ent fu rth er provided  th a t an y  of 
the parties thereto  m igh t a t an y  tim e fill in  and  grade  
the said road so d ed icated  and  ap propria ted , or an y  
part of it.

In view  of w h ich  agreem ent, th e  H arrison  L and  
Company show s th a t, in  order to  u tiliz e  and  obta in  
the benefit o f the road, to  w it, C um berland street, e x ­
tended, so d ed icated  an d  ap p rop ria ted  as a foresa id , 
it was at the tim e o f sa id  agreem en t an d  is  s t i l l  
necessary to  obta in  an o u tle t to  F o u rth  street by 
means of C um berland stree t as i t  n ow  ex is ts , extend-
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in g  ea ster ly  from  F o u rth  stree t to  th e  w esterly  line 
o f sa id  P resto n  tract.

2. T hat th e vaca tio n  and  c lo s in g  o f sa id  Cumber­
lan d  street, as described  in  sa id  n o tice  o f intention, 
w ou ld  deprive the H arrison  L and  C om pany, and other 
ow n ers o f th e lan d  to  th e ea st th ereof, o f any  access 
from  th eir  p rop erty  to  F o u rth  street, or any other 
stree t e x is t in g  in  th e T ow n o f H arrison , and would  
a lso  d ep rive them  from  g a in in g  access to  their said 
p rop erties from  F ou rth  street, or any other estab­
lished  street in  sa id  tow n.

3. T h at th e tra c t o f  lan d  ow ned by the H arrison  
L and  C om pany ly in g  betw een  th e  sa id  D raper and 
P resto n  tra c ts  com prises u pw ard s o f tw elve  acres of 
lan d , and  th a t the sam e, w ith  its  fron tage on the 
P a ssa ic  river, is  o f grea t v a lu e  ( i t s  assessed  value 
being  u pw ard s o f $ 4 1 ,0 0 0 );  an d  th a t to  deprive said

20  p rop erty  o f i t s  access to  and  from  F ou rth  street by the 
v a ca tin g  and c lo s in g  o f C um berland street w ill greatly  
d ep rec ia te  th e va lu e  o f sa id  C om pany’s property and 
cau se sa id  C om pany to  su sta in  a ser iou s and irrepar­
ab le loss.

4. T h at th e  v a ca tin g  and  c lo sin g  o f Cumberland  
stree t by sa id  tow n  a t th e  in sta n ce  o f the Crucible 
S tee l C om pany o f A m erica , or o f any other party to 
sa id  agreem ent w ou ld  c o n stitu te  a breach of said

. agreem ent and  be fra u d u len t and  void  as against the 
oth er p arties  th ereto .

5. T h at th e proposed  v a ca tin g  and closin g  of said 
C um berland street, p u rsu an t to  sa id  n otice of inten­
tion , in  v iew  o f sa id  agreem ent and th e situ ation  as 
above se t forth , is  ille g a l, and  w ou ld  be void and of 
no effect as a g a in st  sa id  H arrison  Land Com pany and 
oth er p a rties  to  sa id  agreem ent.

40
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W h er efo r e , the said H arrison Land Company re­
spectfully protests against the carrying into  effect 
of the intention m entioned in said  notice.

Dated Newark, N. J., June 19th, 1913.

/ . \ H A R R ISO N  L A N D  COM PANY,
( ^rri®on ) W a l t e r  K obbe , J r ., Be&y & Treas.,
It d r  ) Objector.
|Land ^o. ( ED W . A. & WM. T. D A Y , 10
\  * ‘ * / Attorneys.
To

Town of H arrison  
or whom it may concern.

20

30

4 0



22
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E X H IB IT  E.

TOW N O F H A R R ISO N .

Ordinance— Cumberland Street Vacation.

An Ordinance to provide for the vacation of Cum­
berland street extending from the easterly line of 

10 Fourth street easterly 236 72 /100  feet, measured along 
the center line to the lands o f the Pennsylvania Rail­
road Company, be vacated. Subject to the agree­
m ent made the 17th day of May, 1901, between The 
Crucible Steel Company of Am erica, the United New 
Jersey Railroad & Canal Company, Jam es H. Young 
and Mason Young, surviving executors of Henry 
Young, deceased, and Ruth D ana Draper, devisee of 
W illiam  H. Draper, deceased.

B e it  ordained by the Common Council of the Town 
of H arrison as fo llo w s:

Sec. 1. That Cumberland street, extending from 
the easterly line of Fourth street easterly 236 72/100 
feet measured along the center line, to the lands of the 
P ennsylvania Railroad Company, be and the same is 
hereby vacated. Subject to the agreement made the 
17th day of May, 1901, between The Crucible Steel 
Company of Am erica, the U nited New Jersey Rail­
road and Canal Company, Jam es H. Young and Ma- 

y/i son Young, surviving executors of H enry Young, de­
ceased, and Ruth D ana Draper, devisee of William  
H. Draper, deceased.

A t a regular m eeting of the Common Council of the 
Town of H arrison, held on Tuesday, Ju ly  1, 1913, the 
above ordinance was given its  first and second reading, 
referred to a third reading, and ordered published.

JO S E P H  P. RIORDAN,
M  a y  or.

P eter  J .  G o o d m a n ,
40 T ow n Clerk.
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State of N e w  J e r sey  
Co unty  of E s s e x . i ss.

W alter Kobbe, Jr., being du ly  sworn on bis oath  
deposes and says that he is  the secretary and treas­
urer of the H arrison Land Company, the com plainant 
in the foregoing bill o f com plaint, and that as such  
he is fam iliar w ith  the m atters set forth in said  bill, i  o 
That he has read said  bill and th at the m atters set 
forth therein are true to the best o f his knowledge, 
information and belief. And in  particular he says 
that the H arrison Land Company is seized and pos­
sessed of the tract of land described in said  bill, 
and of the rights and benefits granted to  Jam es H. 
Young and Mason Young as surviving executors of 
and trustees under the la st w ill and testam ent of 
Henry Young, deceased, in and by the agreement 
of May 17, 1901, the purport and object of which are 20 
set forth in said b ill and a true copy of which is hereto 
annexed as E xhibit A, and th at the said  company 
was formed for the purpose of tak ing  over all of 
the Henry Young estate in terests in th is State. That 
said Cumberland street, as shown on the H iram  G il­
bert map referred to  in  said bill, and as extended by 
said agreement, affords the only public or private way  
to and from the said tract of land and Fourth street 
(which is correctly described in said  b ill) or any  
other public street of said Town of H arrison, and that 
if said street be vacated, and said land company be de­
prived of access to and from its said property, the 
value of said land (w hich is assessed by the town and 
stated to be worth over $41,000.00) w ill be alm ost 
wholly destroyed and said company w ill suffer irre­
parable loss. That said company is negotiating  for 
the filling up and grading of said Cumberland street 
and said tract of land so as to develop said lands as 
in said bill stated, but that said negotiations m ust 
be abandoned if  said street be closed and the contrac- . 4 0
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tors be unable to use the same. That the proposed 
vacation by said town of Cumberland street is as 
stated in said bill, at the request of the Crucible Steel 
Company of Am erica, one of the parties to  said agree­
ment, and for its  sole benefit and not for the public 
in general. That objections were made by said land 
company in response to the notice of intention of said 
town to  vacate said street, and that E xh ibit D. hereto 
annexed is a true copy of said objections.

And further deponent saith  not.
W A L T E R  K O B B E , J r.

Sworn and subscribed to me before 
me a N otary Public in and for the 
County of E ssex and S tate of New  
Jersey, th is 30th day of Ju ly ,
A. D., 1913.

M ic h a e l  N. C h a n a l is ,
A  N otary Public of New Jersey.

30

40
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State of N e w  J e r sey , 1 
Co u n t y  of E s s e x . )

Michael N. Chanalis, of fu ll age, being duly sworn 
on his oath deposes and says that he is a clerk in the 
employ of Edward A. & W illiam  T. D ay, the solicitors  
for the com plainant named in the foregoing bill of 
complaint. That E xh ib it B. annexed to said b ill is  10 
a true copy of the proposal of the Crucible S teel Com­
pany of Am erica m entioned in paragraph IX  of said  
bill, on file in the office of the clerk of the Town of 
Harrison. That said E xh ib its C. and E. are true cop­
ies of the notice of intention  and ordinance m entioned  
in said bill as published in the K earny Record, and  
that deponent was present at the m eeting of the com­
mon council of said town when said ordinance was 
on the first day of Ju ly  instant passed on its  first 
and second readings and ordered to  its  third and 20 
final reading A ugust first next. That E xh ib it D. is  
a true copy of the objections served upon said town  
clerk June 21st ult.

And further deponent saith not.

Sworn and subscribed to  before me 
this 30th d,ay of Ju ly , A. D ., 1913.

M ICH AEL N. C H A N A L IS.

A rchibald  F. S l in g e r l a n d ,
A  M a s te r  in  C h a n c e r y  o f  N e w  J e r s e y .  30

40
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O r d e r  to  S h o w  C a u se . 

Filed

IN  C H A N C E R Y  OF N E W  JE R SE Y .

10 --------- -----------------------
Between \

H a r r iso n  L a n d  C o m p a n y , I

Complainant, I
and 1 On Bill for

C r u c ib l e  S t e e l  C o m p a n y  o f  /  Injunction. 
A m e r ic a , a n d  T o w n  o f  H a r - l  
r iso n , |

Defendants. I
20 ----------------------------------------------------/

Upon reading and filing the bill of complaint, affi­
davits and exhibits in the above stated cause, set­
tin g  forth that the said Crucible Steel Company of 
Am erica has made application to the said Town of 
H arrison for the vacation and for the deeding to it by 
the Town of H arrison, am ong other streets, of Cum­
berland street in said town extending from the east­
erly line of Fourth  street easterly two hundred and 

30 thirty-six feet and seventy-two one-hundredths of a 
foot m easured along the center line to the line of the 
land of the Pennsylvania Railroad Company; that 
said Cumberland street and its  extension by agree­
m ent between said Crucible Steel Company of Amer­
ica the surviving executors and trustees of the Henry 
Young estate (now  H arrison Land Company) Ruth 
Dana Draper and U nited  New Jersey Transportation 
& Canal Company, and said Pennsylvania Railroad 
Company, is the sole means of access to and from the 

4 0  property of the com plainant described in said bill,
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and F ou rth  street, or an y  other s tr ee t in  sa id  to w n ;  
that the v a ca tio n  an d  c lo s in g  o f sa id  C um berland  
street w ill be a  ta k in g  o f th e  prop erty  o f sa id  H a rr i­
son Land C om pany, an d  w ill  cau se sa id  com pany to  
suffer irreparab le lo s s ;  th a t th e  ord inan ce for  th e  
closing of sa id  C um berland str ee t w as in trod u ced  a t  
the in stan ce o f th e  sa id  C rucib le S tee l C om pany o f  
America, a  p riv a te  corporation , and  th a t  th e pro­
ceedings for th e  sa id  v a ca tio n  o f C um berland street  
at the in sta n ce  o f th e  sa id  com pany w ill  be a  breach  
of the agreem ent a foresa id  and  d estru ctiv e  o f th e  
rights o f th e  H arrison  L and  C om pany th ereunder  
acquired by th e tra n sfer  o f the in tere sts  o f th e  sa id  
Henry Y ou n g esta te  an d  a  frau d  upon sa id  co m p a n y ;

It is  on th is  th irty -first day o f J u ly , 1913, on  
motion o f E dw ard  A . & W illia m  T. D ay, so lic ito rs  for  
the com plainant, ordered th a t th e sa id  d efen d an ts  
show cause before th e C h an cellor a t  th e  C hancery  
Chambers in  th e C ity  o f N ew ark , on th e second  d ay  
of Septem ber n ext, a t th e  hour o f ten  o’clock  in  th e  
forenoon or a s  soon  th erea fter  as cou n sel can  be 
heard, w hy an  in ju n ctio n  sh ou ld  n o t issu e  a g a in st  
them p u rsuan t to  th e  p rayer o f sa id  b ill, and  th a t  
in the m eanw hile, th e sa id  C rucib le S tee l C om pany  
be restrained from  fu rth er p roceed in gs to  carry  ou t  
its proposal to  sa id  tow n  se t  forth  in  sa id  b ill for  
the vacation  o f C um berland street aforesa id , and  
from m aking paym en t or tender to  sa id  T ow n o f H a r ­
rison for th e v aca tion  o f sa id  street, and  th a t sa id  
Town of H arrison  be en jo in ed  and  restra in ed  from  
final passing o f th e  ord in an ce for th e  vaca tion  o f sa id  
Cumberland street, m ention ed  in  sa id  b ill u n til th e  
further order o f th is  court.

And it  is  fu rther ordered th a t a copy o f sa id  b ill, 
affidavits and exh ib its, and  o f th is  order (sa id  cop ies  
need not be certified ) be served  upon th e d efen d an ts  
respectively w ith in  tw o  days from  th e d ate o f th is  
order.
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T his re stra in in g  order sh a ll n ot p revent the ad­
jou rn m en t by th e  sa id  T ow n o f H arrison  from  time 
to  tim e o f p roceed in gs before th e  Common Council 
for  th e  v aca tion  o f sa id  stree t u n til th e  further order 
of th e court.

L eave a lso  is  hereby reserved  for the sa id  defend­
a n ts  upon five d a y s’ n otice  to a p p ly  on any regular 
m otion  day to  ad vance th e h earin g  upon th is rule to 
an ear lier  day.

R esp ec tfu lly  advised ,
J O H N  R. E M E R Y ,

Vice-Chancellor.
E dw in  R. W alker,

C.

20

80

40
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Order for L eave to F ile  Supplem ent.

O rd e r fo r  L e a v e  to  F i le  S u p p le m e n t.
F iled

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between \
Harrison Land Com pany , I

C om plainan t, /

„  ant  „  ) On B ill, dc .Crucible Steel Company of /  *

A merica, and  Town of H ar- l
RISON, 1

D efendants, f

Subpoena h av in g  issu ed  in  th e  above en titled  cause, 
and the d efend an ts h av in g  appeared  th erein , and  the  
com plainant a p p ly in g  for leave  to  file  an  a d d itio n  by 
way of su pp lem ent to  th e o r ig in a l b ill o f com p la in t  
in th is cau se;

It is, on th is  fifth  day  o f Septem ber, n in eteen  h u n ­
dred and th irteen , on  m otion  o f E dw ard  A . & W illia m
T. Day, so lic itors for  th e  com p la in an t, ordered  th a t  
the com plainant have leave to  file  su ch  ad d itio n  by 
way of su pp lem ent to  sa id  o r ig in a l b ill and  affidavit 
thereto, and th a t cop ies th ereof be served  upon th e  
defendants.

A nd It I s F urther Ordered th a t th e  com p la in an t  
may thereupon proceed  w ith  sa id  cau se  as i f  th e ad d i­
tion by w ay of su p p lem en t had been m ade in  a su p p le­
mental b ill, p u rsu an t to  th e  ru les  o f th is  court.

It Is F urther Ordered th a t th is  order is  m ade  
without prejudice to  th e  r ig h ts  o f th e resp ectiv e  p a rt­
ies to  th is su it  on th e  m otion s n ow  p en d in g  to  str ik e  
out the b ill and  for  an  in ju n ctio n .

R esp ec tfu lly  advised ,
J . E . H O W E L L ,

E. R. W alker, 
C.

V. c.
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A d d itio n  to  B ill  by W a y  of Supplem ent.

A d d itio n  to  B il l  b y  W a y  o f  Su p p lem en t.

F ile d  Septem ber 6, 1913,

IN  C H A N C E R Y  O F N E W  J E R S E Y .

^  To H is H onor, E d w in  R . W alker,
C hancellor of the  S ta te  of H ew  Jersey:

T he com p la in a n t above nam ed, in  addition  to the 
b ill o f com p la in t filed  herein , by w ay o f supplem ent 
th ereto  re sp ectfu lly  sh ow s:

I. T h at sin ce  th e  filin g  o f th e  orig in a l b ill in this 
cause, an d  on th e  fifth  day  of A u g u st la s t  past, the 
variou s ord inan ces in trod u ced  in  th e com m on coun­
c il o f th e  sa id  T ow n o f H arrison  a t the instance of 

;i0 the sa id  C rucib le S tee l C om pany o f A m erica, for the 
vaca tio n  o f th e  stree ts  a b u ttin g  on the property of 
sa id  com pany, to  w it, H u n terd on  and other streets, 
b u t o m ittin g  C um berland street, designated  in the 
a p p lica tio n  m ade by sa id  com pany to said  common 
cou n cil on or about th e s ix th  day o f M ay la st past, as 
se t  forth  in  p aragraph  I X  o f sa id  b ill o f complaint, 
an d  an nexed  th ereto  a s  E x h ib it  B ., were passed by 
sa id  cou n cil upon th e ir  th ird  and final readings, and 
th a t sa id  streets , ex cep tin g  C um berland street, there- 

40  upon becam e vacated .

1 ̂  B etw een
H arrison Land Com pany ,

Crucible Steel Company of 
A merica, and  Town of H ar­
rison,

C om plainant,
and

Defendants.

On Bill, &c.
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II. T h at a t  th e  tim e o f th e  sa id  final p assa g e  of  
said ord inan ces, and  in  con sid era tion  th ereof, and  in  
m odification o f i t s  p ro p osition  con ta in ed  in  sa id  ap ­
p lication , sa id  C rucib le S tee l C om pany o f A m erica  
agreed w ith  sa id  com m on cou n cil to  pay  th e  sum  of 
eight th ou san d  d o lla rs  in  sa id  a p p lica tio n  m ention ed , 
n otw ith stan d in g  th a t sa id  C um berland stree t had  
not a lso  been vaca ted  by sa id  cou n cil as stip u la ted

10in said ap p lica tion .
T hat a t  th e  sam e tim e th e  sa id  C rucib le S tee l Com ­

pany of A m erica  a lso  agreed  w ith  sa id  com m on cou n ­
cil to defend  th e  sa id  su it  brought by yo u r orator  
against sa id  com pany an d  sa id  tow n  to  restra in  th e  
vacation o f sa id  C um berland s tr ee t and  to  bear th e  
entire exp en se o f d efen d in g  sa id  su it  w h eth er sa id  
Cumberland street sh ou ld  or sh ou ld  n ot becom e  
vacated.

III. T he co m p la in an t fu rth er sh ow s in  a d d ition  2 0 
to said b ill, by w ay  of su pp lem ent, th a t th e w h ole or
a m ajor p art o f th e p rop erty  in  sa id  T ow n of H a rr i­
son owned by th e  sa id  C rucib le S tee l C om pany o f 
America and by th e H u d son  R a ilroad  & T ran sp orta ­
tion Com pany, a corporation  w h ich , you r orator be­
lieves and exp ressly  charges, is  ow ned and  con tro lled  
by said C rucib le S tee l C om pany, is  described  in  the  
deeds to said  com pan ies or th e ir  pred ecessors in  title, 
by lot and block num bers w ith  referen ce to  th e  “M ap  
of Lots in  E a st N ew ark  for H iram  G ilbert, C lark & 
Bacot, surveyors, J u ly  15, 1852,” referred  to in  p ara ­
graph I I I  of sa id  b ill o f com p la in t, upon w h ich  sa id  
Cumberland street, sa id  vacated  streets  and  oth ers  
are shown and d elin ea ted , and  th a t th e stree ts  on  
said map upon w hich  p rop erty  is  located , in c lu d in g  
said Cum berland street, thereby becam e d ed icated  to  
the public.

IV. T hat a t  the tim e  o f the agreem ent o f M ay  
17th, 1901, se t forth  in  sa id  b ill and  m arked E x h ib it
A., said C um berland street, betw een  F o u rth  street 4 0
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and  th e  sa id  P resto n  tract, show n on sa id  G ilbert 
m ap, an d  th e b locks a b u ttin g  thereon , num bered  
B lo ck  80, L ots 1-18 in c lu siv e , and  B lo ck  83, L ots 1-12 
in c lu siv e , on sa id  m ap, w ere ow ned by one G eorge L. 
B la k e ; and  th a t th e  sam e w ere, in  th e y ears 1907 and 
1910, con veyed  to  sa id  H u d son  R ailroad  & T rans­
p orta tio n  C om pany and  are s t i l l  ow ned by it.

V . T h at you r orator’s sa id  lan d  and prem ises, as 
ta x ed  by th e  sa id  T ow n o f H arrison , and  exh ib itin g  
sa id  C um berland s tr ee t from  F o u rth  street, and its  
ex ten sio n  to  th e ea ster ly  lin e  o f you r orator’s said  
prem ises, are  sh ow n  upon th e  m ap  annexed  hereto 
as p a rt hereof.

A n d  your orator p rays as in  sa id  orig in a l b ill.

E D W . A . & W M . T. D A Y ,
S o lic ito rs fo r  Complainant.
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Affidavit of M ichael N . Chanalis.

A ffid a v it

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Harrison Land Com pany ,

C om plainan t,
and

Crucible Steel Company of 
A merica, and Town of H ar­
rison,

M ichael N e lso n  C h an alis, th e  affiant nam ed in  th e  
affidavit an nexed  to th e  o r ig in a l b ill o f com p la in t  
herein, being fu rth er  d u ly  sw orn  on h is  oath , deposes  
and says th a t he has exam in ed  th e “M ap o f L o ts  in  
East N ew ark for H iram  G ilbert, C lark  & B a co t, su r­
veyors, J u ly  15th , 1852” a s  th e  sam e is  on  file  in  th e  
Register’s Office in  th e  C ounty  o f H ud son . T h a t the  
same w as filed  J a n u a ry  19th , 1853 as m ap N o. 234. 
That upon sa id  m ap are d e lin ea ted  C um berland street, 
as described in  sa id  b ill, and  th e o th er str ee ts  men- 
tioned in  the a p p lica tio n  o f sa id  stee l com pany an ­
nexed to  said  b ill a s E x h ib it  B . T h at B lo ck  80, com ­
prising lo ts 1 to  18 in c lu siv e , and  B lo ck  83, com p risin g  
lots 1 to 12 in c lu siv e , ab u t upon e ith er  sid e  o f sa id  
Cumberland street.

That deponent h as exam in ed  th e  record s in  sa id  
register’s office and  has ascerta in ed  therefrom  th a t  
on May 17th, 1901, sa id  C um berland street, and  sa id  
Blocks 80 and 83, w ere ow ned by on e G eorge L. B lake, 
that the sam e w ere in  th e  years 1907 an d  1910 con-

D efendants.

State of N ew  J ersey. 
County of E ssex . 20
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veyed  to the H u d son  R a ilroad  & T ran sp ortation  Com­
pany, and  th a t th e  deeds to  sa id  B la k e  and  to said  com­
p an y  describ ed  sa id  la n d s by referen ce to  sa id  G ilbert 
m ap.

T h at d ep on en t h as a lso  a scerta in ed  by an exam i­
n a tio n  o f th e  records in  th e sa id  reg ister ’s office that 
a  large  p art i f  n ot th e w h o le  o f th e  lan d s ow ned by 
th e  sa id  C rucib le S tee l C om pany and by sa id  H udson  
R ailroad  & T ran sp orta tion  C om pany w ere conveyed  
to  sa id  corporations, or to  th eir  predecessors in  title  
by referen ce to  sa id  H iram  G ilb ert m ap. T hat said  
H u d son  R a ilroad  & T ran sp orta tion  C om pany is  also 
th e  ow n er o f record  o f B lo ck  85 on sa id  G ilbert map 
and  o f a  s tr ip  o f lan d  a lo n g  th e  east s id e  of Fourth  
s tr ee t  to  a  d ep th  o f one hundred  fe e t ex ten d in g  from  
H un terd on  stree t to  Salem  street.

T h at d ep onent h as in q u ired  o f the Secretary of 
S ta te  an d  h as a scerta in ed  th a t sa id  C rucible Steel 
C om pany o f A m erica  w as incorp orated  J u ly  21st, 
1900, and  sa id  H u d son  R ailroad  & T ransportation  
C om pany F eb ru ary  2nd, 1907; th a t th e officers of 
both com pan ies are th e  sam e, and  th a t th e  principal 
office o f sa id  la tte r  com pany is  located  at the office 
of sa id  form er com pany a t H arrison , N . J ., and that 
R. H . I llin g sw o rth , w ho is  th e m anager o f said  Steel 
C om pany, is  th e  ag en t of sa id  tran sp orta tion  com­
p an y  upon w hom  p rocess m ay be served.

T hat th e  ra ilroad  spur to the ea st o f the easterly  
lin e  o f F o u rth  street on lan d  filled  in  by said  Steel 
C om pany, referred  to  in th e  b ill o f com plaint, and 
a lso  a  w ater  p ip e lin e  from  the r iver to the p lant of 
th e sa id  S tee l C om pany, both cro ssin g  said  Cumber­
lan d  street, appear to  be upon p roperty  of both of 
sa id  com panies, but by w h a t au th o rity  the sam e were 
la id  d ep on en t does n ot know , though  he is  informed  
th a t no a u th o r ity  w h atever w as g iven  for the laying  
of sa id  ra ilroad  sp u r sou th erly  o f Salem  street.
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D eponent fu rth er  says th a t h e h as com pared  E x ­
hibits B ., C. and  E ., an nexed  to  th e  b ill  o f com p la in t, 
with the orig in a l a p p lica tion , n o tice  o f in ten tio n  and  
ordinance on file  in  th e office o f th e clerk  o f the T ow n  
of H arrison , and  th a t sa id  ex h ib its  are  tru e cop ies  
of said orig in a ls.

D eponent fu rth er  sa y s  th a t he h as m ade in q u iry  
of said tow n  clerk  an d  has a scerta in ed  from  him  
that the ord in an ces for th e vaca tion  of th e  streets  
named in  sa id  a p p lica tio n , m arked E x h ib it  B ., ex cep t­
ing C um berland street, w ere p assed  upon th eir  th ird  
and final read in gs on th e  fifth  day o f A u g u st la s t  p ast, 
and th at dep onent w as p resen t a t th e m eetin g  of th e  
common cou n cil a t  th e  tim e sa id  ord ian ces w ere so  
passed. T hat he has a scerta in ed  from  th e treasu rer  
of said tow n th a t the sum  o f e ig h t th ou san d  d o llars, 
the consideration  m oney m ention ed  in  sa id  a p p lica ­
tion, m arked E x h ib it B ., w a s p a id  by sa id  C rucib le  
Steel C om pany o f A m erica  to  sa id  tow n  treasu rer  
upon the vaca tio n  o f sa id  streets. T hat d ep onent 
is informed by th e  sa id  tow n  clerk  th a t a  com m u ni­
cation had been received  by M ichael T. B a rrett, E sq ., 
counsel for sa id  T ow n o f H arrison , from  sa id  C rucib le  
Steel Com pany o f A m erica  agreein g  to p ay  sa id  sum  
of eight th ou san d  d o lla r s  in  con sid era tion  o f th e  
vacation of sa id  streets , even  th ou gh  sa id  C um ber­
land street should  n o t be vacated , and  a lso  agreein g  
to defend th is  su it  b rou ght by th e H arrison  L and  
Company restra in in g  th e  vaca tion  o f sa id  C um ber­
land street, and to  bear th e  en tire  exp en se o f such  
litigation w hether sa id  s tr e e t  sh ou ld  or sh ou ld  n o t be 
vacated by sa id  tow n , b u t th a t  sa id  com m u nication  
was not on file in  h is  office. T hat d ep on en t w as p res­
ent at the m eetin g  o f the com m on cou n cil o f sa id  
town on the fifth  day o f A u g u st la s t  p a st and  heard  
the said M ichael T. B a rre tt s ta te  to  sa id  cou n cil th a t  
he had received such  com m u n ication  from  sa id  S teel 
Company and had arranged  w ith  sa id  com pany for
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th e p aym en t o f sa id  sum  o f e ig h t th ou sand  dollars 
upon the v a ca tio n  o f sa id  streets , o th er  th an  Cumber­
lan d  street, and  th e  d efra y in g  o f th e  en tire expense 
o f sa id  l it ig a tio n  by sa id  com pany.

T h at d ep onent h a s  exam in ed  th e ap p lica tion  of 
sa id  S tee l C om pany for th e  v aca tion  o f sa id  streets of 
M arch 7, 1911, referred  to  in  th e sa id  b ill o f com­
p la in t, filed  w ith  sa id  tow n  clerk , and  th a t E xh ib it F. 
an nexed  hereto  is  a  tru e copy o f sa id  orig in al.

A n d  fu rth er  d ep onent sa ith  not.
M IC H A E L  N E L S O N  C H A N A L IS .

Subscribed  and  sw orn  before m e th is  
fou rth  day  o f Septem ber, A . D . 1913.
A rchibald F. S lingerland,

M aster in  Chancery of N ew  Jersey.



37
Exhibit F .

E X H I B I T  F .

To the Honorable the Council of The Town of H a rri­
son.

G entlem en:

W e desire to  p resen t to  you  briefly  th e grou n ds upon  
which w e base our a p p lica tio n  for th e  v a ca tio n  o f 10  
parts of certa in  str ee ts  in  th e  T ow n o f H arrison .

First. I t  is  th e p u rp ose o f th is  com pany to  u se  
these parts o f th ese  streets , togeth er  w ith  oth er la n d  
owned by th e  com pany, for th e  p urpose o f b u ild in g  
additions to  our p resen t p la n t from  tim e  to  tim e.
Such ad d ition s to  our p la n t w ill  fu rn ish  em ploym ent 
to an in crea sin g ly  la rg e  num ber o f  m en an d  in  th a t  
way w ill add  to  th e p ro sp er ity  o f th e  com m unity .
The developm ents recen tly  m ade by th e  P en n sy lv a n ia  
Railroad C om pany to  th e ea st  o f  our p la n t are o f  
such character th a t i f  w e are a llow ed  to  develop  our  
plant at a ll w~e m u st develop  i t  in  a w ester ly  d irec­
tion. In  v iew  o f th e p lea sa n t re la tio n s  w h ich  h ave  
existed betw een you r towrn officers and  our com pany  
we should be su rp rised  to  find an y  d esire  to  ham per  
or interfere w ith  th a t developm ent. T he vaca tio n  of 
these parts of th ese  streets , m oreover, w ill  restore  
just that m uch lan d  to  th e  ra tab les  o f th e  tow n .

Second. P ra c tic a lly  th ese  s treets  are, l it t le , i f  any- 
thing, more th an  paper streets. T hey w ere d ed i­
cated by the tilin g  o f a  m ap and  th e  d ed ica tion  w as  
effected w ith ou t cost to  th e  tow n . N or has th e  tow n  
ever paid any m oney for th e w ork in g  or d evelop m en t  
of the streets, so th a t i f  th e a p p lica tio n  is  gran ted  
the town w7il l  not be g iv in g  up a n y th in g  for w h ich  it  
has paid any value, n or w ill  i t  be g iv in g  up  a n y th in g  
which is of a n y  p ractica l p ub lic  use.

Third. W e sta te  m ost p o sit iv e ly  th a t th is  a p p li­
cation is made so le ly  for th e benefit o f our com pany ¿0
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in  th e  w ay  o f d evelop in g  it s  b u sin ess as it  is  proposed  
and d esired  to  develop  it. N e ith er  th e P en n sylvan ia  
R ailroad  C om pany, nor an y  o th er p erson  or corpora­
tion  h as a n y  in tere st in  th is  m atter, and  it  is  not at 
a ll  con tem p la ted  by u s th a t th e  P en n sy lv a n ia  R ail­
road  C om pany sh a ll u se  th is  p roperty , or any part 
th ereof, u n less  such  r ig h t sh ou ld  be acqu ired  by con- 
d em n ation  a g a in st ou r w ill, and  w e are w illin g  to 
agree th a t for  a  period  o f  tw e n ty  y ears th e  properties 
th u s  so u g h t to be re leased  from  th e d ed ication  w ill not 
be in  an y  w a y  u sed  by th e  P en n sy lv a n ia  Railroad  
C om pany for  i t s  ra ilroad  p urposes u n less it  be 
th rou gh  con d em n ation  p roceed in gs over w hich we 
have n o  con tro l.

Y ou rs very  tru ly ,
C R U C IB L E  S T E E L  C O M PA N Y  

O F  A M E R IC A ,
20 B y  R. H. Illingsworth,

M g r .

30

40
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A n s w e r  o f  C r u c ib le  S t e e l  C o m p a n y  
o f  A m e r ic a .

F ile d  Septem ber 9, 1913.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Harrison Land Company  1
vs. \  A n sw er.

Crucible S teel Company , et al. i

The answ er o f th e C rucib le S tee l C om pany o f A m er­
ica to the b ill o f com p la in t filed  in  th e  above cause.

F irst. The d efen d an t has n o  k n ow led ge as to  th e  
contents o f p aragraph  one an d  leaves com p la in a n ts  
to prove sam e.

Second. D efen d a n t h as no k n ow led ge as to  p ara­
graph tw o and leaves com p la in a n ts  to  prove sam e.

Third. D efen d a n t ad m its  C um berland street is  
a sixty-feet w ide s tr e e t ; has n o  k n ow led ge as to  su r­
vey or the m ap set ou t in  th is  paragraph . D e fen d a n t  
adm its th a t said  street i s  a  p u b lic  s tr ee t in  th e  T ow n  
of H arrison for th e  d ista n ce  o f  tw o  hundred  th irty -  
six  and seventy-tw o h u n d red th s o f  a  fo o t (23 6 .7 2 )  
m easuring south  from  F o u rth  street. D e fen d a n t ad­
mits th at F ou rth  street is  a  paved  street.

F ourth. D efen d an t a d m its p aragrap h  four.

F ifth . In reference to  paragraph five, defendant 
admits entering into the agreem ent set out, but as to  
the terms of said agreem ent begs leave to refer thereto  
in order for certainty.

Six th . Defendant adm its paragraph six.

Seventh. Defendant denies paragraph seven.

10

20

30

4 0
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E ighth. D efen d a n t h as no k now ledge as to  this, 
an d  leaves com p la in an t to  prove sam e.

N inth . D efen d a n t ad m its  th a t i t  ap p lied  to the 
com m on cou n cil o f  th e T ow n o f H arrison  to  vacate  
th a t p ortion  o f C um berland street w h ich  w as a public  
street o n ly , ex cep tin g  an y  r ig h ts  w h ich  th e  com plain­
a n t m ay h ave had by v ir tu e  o f sa id  agreem ent in  the 

jo  b ill o f com p la in t referred  to. D e fen d a n t ad m its that 
i t  offered to  pay  th e  sum  o f  E ig h t th ou san d  dollars 
($8 ,0 0 0 ) to  th e T ow n o f H arrison .

Tenth . D efen d a n t a d m its th a t th e  tow n  council 
acted  upon sa id  a p p lica tion .

E leventh. D efen d a n t a d m its th e p ub lication  set 
ou t in  paragrap h  eleven.

Twelfth. D efen d a n t has no know ledge as to the 
ob jection s b ein g  filed  a s  se t ou t in  paragraph 12, 

2 q and  leaves com p la in an t to  prove sam e. D efen dan t de­
n ies th a t th e  vaca tio n  o f th e  street w ou ld  deprive 
th e  com p la in an ts  o f  access to  or from  F ou rth  street 
any m ore th an  i f  sa id  stree t w as le ft  open. D efend­
an t d en ies th a t th e  v aca tion  o f sa id  street is  a breach 
o f th e  agreem en t h eretofore se t out, as any^ rights  
th a t th e  com p la in a n ts  have are esp ec ia lly  reserved. 
In  ad d itio n  to  w hich , and  in  fu rth er answ ering, de­
fen d a n ts  show  th a t  C um berland street a t the inter­
section  w ith  F o u rth  street is  very  m uch below the 

'• grade o f  F o u rth  street, and  it  w ou ld  be im possib le to  
drive or even  w alk  from  F o u rth  street to Cumber­
lan d  street, C um berland s tr ee t b ein g  a  d istance of 

fee t below  th a t  o f th e  grad e o f F ou rth  street. 
F u rth erm ore, C um berland s tr ee t is  s im p ly  a paper 
street, an d  it  w ou ld  be im p ossib le  for one to walk  
or d rive on C um berland street to  the com plainant’s 
prop erty , i t  b ein g  sw am p land , in tersected  with  
d itch es and  in  m an y p laces over-flooded w ith  water, 
ca u sin g  q u ick san d s and  a ltogeth er  a boggy condi-

. tion .40
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Thirteenth. D efen d a n t has n o  k now ledge o f th e  
objections and  p ro tests  o f th e  P en n sy lv a n ia  R a ilroad  
as se t ou t in  p aragraph  IS , b ut a d m its th a t  an  
ordinance w as in trod u ced  by th e  tow n  cou n cil o f  
H arrison to  v a ca te  C um berland street, and  th e  sam e  
was passed  upon its  first and second  read in gs, and  
that the sam e w a s p ub lished  in  th e d a ily  papers.

Fourteenth. D efen d a n t d en ies th a t th e  object o f 
the agreem ent se t o u t w ill be d efea ted  i f  th e ord i­
nance to  vaca te  C um berland street be p assed , or th a t  
the com p la in an ts’ tr a c t o f lan d  w ou ld  becom e iso ­
lated and o f l i t t le  va lu e , or th a t  th ey  w ill  suffer great  
or irreparable loss. D e fen d a n t d en ies th a t  th e  v aca ­
tion of C um berland street is  a fraud  upon th e  com ­
plainant, and  d en ies th a t d efen d an t sh ou ld  be re­
strained in  any m anner as se t ou t in  th e  b ill o f com ­
plaint. A nd in  fu rther an sw erin g  th ereto  a sser t th a t  
the right o f th e co m p la in an t w ill  be in  no w ise  a f­
fected eith er by reason  o f th e agreem ent se t ou t in  
the b ill o f com pla in t, or b y  reason  o f an y  r ig h t in  
addition thereto . A n d  fu rth er s ta te s  and  d en ies th a t  
there is any irreparab le in ju ry  to  th e  com p la in an t, 
and asserts th a t an y  in ju ry  or su pp osed  in ju ry  w hich  
the com plainant m ay have cou ld  be fu lly  redressed  
by an action  a t lawr; th a t th e co m p la in an t has no  
standing in  the cou rt o f chancery.

Fifteenth. D efen d a n t d en ies paragraph fifteen .

Sixteenth. D efen d an t ad m its  p aragraph  16 in  
so far as there is  se t ou t th e  tow n  cou n cil have th e  
right to vacate C um berland street, but d en ies th a t  
said action  cou ld  o n ly  be tak en  upon com pensation  
to the com plainant. D e fen d a n t ad m its no p rovision  
is made in the ch arter o f th e  to w n  for th e  a scer ta in ­
ment, paym ent and  co llec tio n  o f com p en sation  for  
vacating streets. D e fen d a n t a d m its no com p en sation  
has been tendered  to co m p la in an t as yet, b u t a sser ts  
that any com pensation  d ue to  com p la in a n ts  can  be 
secured by an action  a t law .
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Seventeenth. D efen d a n t d en ies th a t the m ere va­
ca tion  o f tw o hundred  th ir ty -s ix  fee t and  seventy-tw o  
h u n d red th s o f  a  foo t (23 6 .7 2 ) o f C um berland street 
w ill  add  to  th e  va lu e  o f d efen d a n ts’ lan d , but does ad­
m it th a t it  is  a m atter o f conven ience. D efen dan t 
ad m its  th a t i t  ow n s th e lan d  as se t ou t in  th is  para­
graph. D e fen d a n t a d m its th a t it  m ade no provision  
for th e op en in g  o f C um berland street, b ut den ies that 
in  an y  w ay  i t  has v io la ted  th e  term s o f it s  agreem ent, 
as se t ou t in  co m p la in a n t’s b ill, and  d en ies th a t it  in ­
ten d s in  a n y  w a y  to  v io la te  sa id  agreem ent.

E ighteenth. D efen d a n t has no k now ledge as to 
paragrap h  18, and  leaves com p la in an t to  prove the 
sam e as best i t  m ay.

N ineteenth. In  fu rth er  an sw er to  the b ill o f com­
p la in t, d efen d an t s ta te s  th a t C um berland street is  a 
street on p aper on ly , as is  and  w as th e  condition  of 

20  a la rg e  num ber o f s tree ts  in  th e  lo ca lity  set out in  the 
b ill o f com p la in t. T h at th e  stree ts  in  question  were 
la id  ou t over th e  very  ex ten siv e  sw am p  land  which  
lie s  east o f th e  P a ssa ic  river, and  sou th  of Fourth  
str ee t;  th a t the lan d  in  q u estion  is  adapted  on ly  for 
m a n u fa ctu r in g  p urposes, and  th a t a t the instance  
o f th e P en n sy lv a n ia  R a ilroad  and other corporations  
m any o f th ese  s treets  h a v e  been vacated  in  the past, 
th e  T ow n o f H arrison  ev id en tly  recogn iz ing  the fact 
th a t sa id  stree ts  w ere rath er a h indrance than  a help 

30 to  th e  d evelop m en t o f th is  land . T hat defendants 
con tro l and  op erate a large  iron  p la n t on the location  
set o u t in  th e b ill o f com p la in t, and  th a t the Town 
o f H arrison , reco g n iz in g  th e benefits o f such a plant 
w ith in  its  corporate borders, no doubt h as and w ill 
do a ll i t  can  to m ake th e  d efen d an t com fortable in 
th e  en joym en t o f it s  lan d  and  fa c to r ies; th at there 
has never been a n y  effort w h atever on the part o f the 
com p la in a n ts  to  fill in  or to  u se C um berland street 
u n til it  cam e to  th eir  n o tice  th a t th e Tow n of Harri- 

40  son  d esired  to  v a ca te  th e  sm all portion  o f the street
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running south  from  F o u rth  str e e t;  th a t d efen d an t  
questioned th e  good  fa ith  on th e  p a rt o f th e com p la in ­
ants a t th is  tim e, and  are o f th e  o p in ion  th a t th e  b ill 
is filed for th e purpose o f b en efitin g  o th ers th an  th e  
Harrison L and C om pany, as th e lan d  o f th e  H arrison  
Land Com pany is  in  su ch  con d ition  th a t n o  p ossib le  
use can be m ade o f it  a t  th is  tim e.

In further an sw erin g , d efen d an t s ta te s  th a t th ere  
is adequate rem edy a t law  for th e  com p la in an t if  any  
rights i t  has, and  d en ies  th a t there is  in  an y  sen se  
irreparable in ju ry  show n or can  be show n by th e com ­
plainant. D efen d a n t d en ies  th a t there is  in  an y  w ay  
a case m ade ou t w h ich  w ou ld  a u th orize  th is  honor­
able court to  restra in  e ith er  th e T ow n o f H arrison  or 
defendant, as se t ou t in  th e B ill  o f C om plaint.

One of Supplement. In  fu rth er  an sw erin g  th e  
addition by w ay  o f su p p lem en t to  th e B il l  o f Com ­
plaint, defend an t ad m its  paragrap h  one of sa id  su p ­
plement.

Two of Supplement. D efen d a n t a d m its  th is  p a ra ­
graph.

Three of Supplement. D efen d a n t d en ies p ara ­
graph three.

Four of Supplement. D e fen d a n t h as no k n o w l­
edge of th is, and lea v es com p la in an t to  p rove sam e.

Five of Supplement. D efen d a n t has no k n o w l­
edge of th is, and leaves com p la in an t to  p rove sam e.
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Answ er o f Crucible Steel Company of America.

State of N ew J ersey, 
County of H udson. ss.

Alfred J. Soden, b eing  d u ly  sw orn  on his oath 
accord in g  to  law , deposes and  says th a t he is  em ployed  
by the C rucib le S tee l C om pany o f A m erica  as a me­
ch an ica l en g in eer; th a t d ep onent h a s been em ployed  
by the p resen t corporation  and it s  im m ediate prede- 

10  cessor fo r  tw en ty-on e (2 1 ) years, and  d u rin g  a ll that 
tim e h as an  in tim a te  and  a c tu a l know ledge of the 
p h y sica l fea tu res o f th e  lan d  upon w hich  Cumber­
la n d  street is  loca ted  an d  th e m eadow s thereabout 
ex ten d in g  over to  th e  lan d  o f th e  H arrison  Land Com­
p an y

T hat C um berland street, w h ich  has been a public 
street from  th e d ista n ce  o f about tw o hundred and 
th irty -seven  (2 3 7 ) fe e t  ex ten d in g  easterly  from 
F ou rth  street, h as never been used  as a street ; that 

20  a t i t s  in tersec tio n  w ith  F ou rth  street there is a drop 
from  th e su rfa ce  grad e o f F ou rth  street to  w hat might 
now  be ca lled  th e su rface  o f C um berland street, a 
d ista n ce  o f a p p rox im ately  e ig h t f e e t ; th a t there is a 
fu rth er  drop from  th e end  o f C um berland street to 
th e  m eadow s o f an  a d d itio n a l d istan ce  of approxi­
m a te ly  tw e lve  feet, so th a t i t  is  im p ossib le for any 
one to drive or u se  e ith er  th e p ortion  o f the street 
w hich  is  d ed icated  to  th e  p ub lic, or the m eadows be­
yond. T he m eadow s ex ten d in g  beyond being in its 

JO n atu ra l con d ition , co n sistin g  o f  sw am p, pools of 
w ater, q u icksand, etc., i t  w ou ld  be im possib le for a 
person  to  w alk  from  th e  end o f C um berland street 
across th e m eadow s to  th e lan d  o f the H arrison  Land 
C om pany, o w in g  to  th e  con d ition  o f th e m eadows, and 
o f course, i t  w ou ld  be im p ossib le  for a veh icle to  pass 
over it. T he la n d  o f th e  H arrison  Land Company 
ab u ts d ir ec tly  upon th e  P a ssa ic  R iver for a distance of 
a p p ro x im a te ly  tw e lve  hundred  f e e t ; th at there has 
been n o  w ork sta r ted  by th e  H arrison  Land Company, 

40  or an y  oth er person , to  fill in  or grade th is s tr e e t , it
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rem ains in  th e  sam e co n d ition  a s  i t  a lw a y s h a s been  
in; th a t th e d is ta n c e  a p p rox im ately  from  th e end  of 
Cumberland s tr ee t to  th e lan d  o f th e H arrison  L and  
Company is  a p p rox im ately  a q u arter o f a m ile.

A L F R E D  J . S O D E N .

Sworn and subscribed  to  before m e 
this 28th  d ay  o f A u g u st, 1913.

W. E, Calvert,
(seal) Notary Public, New■ Jersey.

My com m ission  exp ires D ec. 29, 1913.

State of N ew J ersey, )
„  r ss.County of E ssex. )

H. P. K reiner, a m em ber o f the firm  of B orrie  & 
Kreiner, b ein g  d u ly  sw orn  on h is  oath  accord in g  to  
law, deposes an d  says th a t th e an nexed  p la n  is  a true  
and correct su rvey  and  m easurem en t o f the p h ysica l 
features of th e lan d  sh ow n  a t th e lo ca tio n  se t ou t  
upon the an n exed  p lan  a t  F o u rth  and C um berland  
streets and v ic in ity  in  th e T ow n o f H arrison  and  
state of N ew  Jersey .

That said  m easurem ent and  su rvey  w ere m ade by 
deponent who is  a surveyor, w ho h as practiced  h is  
profession for tw enty-five y ears la s t  past.

fo u r th  street a t  th e in tersec tio n  o f C um berland  
street is  about tw e lve  feet above the su rface  of 
meadow land a t C um berland street a s  show n upon  
annexed survey and  p rofile  m ap. F o u rth  stree t is  a 
graded street, and sh ow s a tru e and  correct grade o f 
said street as now  e x is ts  in  th e  T ow n of H a rr iso n ;  
that Cum berland street is  an  ungraded  street, never  
been used and is  o n ly  a s treet on paper.

H . P . K R E IN E R .  
Sworn and subscribed  to  before m e  

this 29th day o f A u g u st, 1913.
Wm. L. Brunyate,

A ttorney at Law  of New Jersey.
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State of N ew J ersey, 
County of E ssex. I  ss.

H . P . K reiner, a  m em ber o f th e firm  of B orrie & 
K rein er , being  d u ly  sw orn  on h is oath  accord ing  to 
law , d ep oses and  says that the a n n exed  p lan  is  a  true 
and  correct su rvey  o f C um berland s tr ee t in  th e Town 

1 0  o f H arrison , ex ten d in g  from  F o u rth  street to  line 
of P en n sy lv a n ia  R ailroad , form erly  D raper estate  
show n thereon , w h ich  p lan  w as cop ied  and  compared 
by deponent.

T he p lan  w a s m ade by d ep on en t an d  h is  partners, 
th a t dep onent has been a  su rveyor for twenty-five 
y ears la s t  p ast, in  a c tiv e  p ractice  in  h is profession  
an d  th a t th e  firm  o f w h ich  he is  a  m em ber are the 
official su rveyors and  en g in eers for the T ow n of H ar­
rison.

20 H . P . K R E IN E R .

S w orn  an d  su bscribed  to  before m e
th is  29th  d a y  o f  A u g u st, 1913. 

W m . L. B runyate,
A tto rn e y  a t L a w  of N ew ■ Jersey.

30
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A n s w e r  o f  T h e  T o w n  o f  H a r r is o n .

F ile d  S eptem ber 18, 1913.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between \
Harrison Land Company, I

Complainant, j  
and \

\  R/|7 7 /£/>
Crucible Steel Company of /  ’

America, and Town of H ar- l
RISON, I

Defendants. I

The answ er o f th e T ow n o f H arrison  to the b ill o f  
com plaint filed  in  th e above cause.

F irst. T he d efen d an t h a s no k now ledge as to  th e  
contents o f paragraph  on e an d  leaves com p la in a n ts  
to prove sam e.

Second. D e fen d a n t h as no k n ow led ge as to  p ara­
graph tw o and lea v es com p la in an ts to  prove sam e.

Third. D efen d an t a d m its C um berland str ee t is  a 
sixty feet w ide str e e t;  has no k now ledge as to  su r­
vey or the m ap se t  o u t in  th is  paragraph. D e fen d a n t  
admits th at sa id  street is  a  p ub lic stree t in  th e  T ow n  
of H arrison for th e  d ista n ce  o f tw o  hundred  and  
thirty-six feet and  seventy-tw o-hu n dred th s (2 36 .72 ) 
measuring south  from  F ou rth  street. D e fen d a n t ad ­
mits that F ou rth  stree t is  a  paved  street.

Fourth. D e fen d an t has no k now ledge o f paragraph  
four and leaves com p la in an ts to  prove sam e.

10

20

30

40
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F ifth . In  referen ce to  p aragraph  five, defendant 
has no k now ledge and  leaves co m p la in a n ts  to  prove 
sam e.

S ix th . D e fen d a n t a d m its p aragrap h  six .

Seven th . D e fen d a n t d en ies p aragraph  seven.

E igh th . D e fen d a n t has no k n ow led ge a s  to  this, 
At and  leaves co m p la in a n t to  p rove sam e.

N in th . D e fen d a n t a d m its  th e  p roceed in gs of the 
C om m on C ouncil o f th e  T ow n o f  H arrison  to  vacate  
th a t p ortion  o f C um berland stree t w hich  w as a public 
stree t on ly , ex cep tin g  an y  r ig h ts  w h ich  th e com plain­
a n t m ay have had by v ir tu e  o f sa id  agreem ent in  the 
b ill o f com p la in t referred  to. D efen d an t ad m its that 
i t  w a s offered the sum  o f e ig h t th ou sand  dollars 
(18 ,000).

T enth. D e fen d an t a d m its th a t th e  tow n  council 
2 0  acted  upon sa id  a p p lica tion .

E leven th . D e fen d a n t a d m its  th e p u b lication  set 
o u t in  paragraph eleven.

T w elfth . D e fen d a n t has no k now ledge as to the 
ob jections being  filed  a s  se t o u t in  paragraph 12, and 
leaves com p la in an t to  prove sam e. D efen d an t denies 
th a t th e  vaca tion  o f th e  street w ou ld  deprive the com­
p la in a n ts  o f access to  or from  F o u rth  street any more 
th an  i f  sa id  stree t w as le ft  open. D efen d an t denies 

30 th a t th e v aca tion  o f sa id  street is  a breach o f the agree­
m en t h ereto fore se t out, as a n y  r ig h ts  th a t the com­
p la in a n ts  have are esp ec ia lly  reserved. In  addition  to 
w hich , and  in  fu rth er  an sw erin g , d efen d an ts show that 
C um berland street a t th e  in tersectio n  w ith  Fourth  
street is  very  m uch below  the grade o f F ou rth  street, 
and  i t  w ou ld  be im p ossib le  to  drive or even w alk  from 
F o u rth  street to  C um berland street. Cumberland 
stree t b eing  a d ista n ce  o f e igh t to  tw elve feet below 
th a t o f th e grade o f F ou rth  street. Furtherm ore, 

4 0  C um berland street is  s im p ly  a paper street, and it
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would be im p ossib le  for  one to w a lk  or drive on C um ­
berland street to  the co m p la in an t’s p roperty , i t  b eing  
swamp land , in tersected  w ith  d itch es and  in  m a n y  
places over-flooded w ith  w ater, ca u sin g  quicksands* 
and a ltogeth er a boggy con d ition .

T hirteenth . D efen d a n t has no k now ledge o f the  
objections and  p ro tests of the P en n sy lv a n ia  B a ilro a d  
as set out in  p aragrap h  13, b ut ad m its th a t an  ordi- jq  
nance w as in trod uced  by th e  T ow n C ou n cil o f H a rr i­
son to vacate C um berland street, an d  the sam e w a s  
passed upon it s  first and  second  read in gs, and  th a t th e  
same w as p ub lished  in  the d a ily  papers.

Fourteenth . D e fen d a n t d en ies th a t th e object of 
the agreem ent set o u t w ill be d efea ted  i f  th e  ord in an ce  
to vacate C um berland street be p assed , or th a t th e  
com plainants’ tra ct o f lan d  w ou ld  becom e iso la ted  and  
of little  value, or th a t th ey  w ill su ffer great or irrepar­
able loss. D efen d a n t d en ies th a t the v aca tion  o f Cum- 20  
berland street is  a fraud  upon th e com p la in an t, and  
denies th at d efen d an ts sh ou ld  be restra in ed  in  any  
manner as set o u t in  b ill o f com p la in t. A n d  in  fu r­
ther answ ering th ereto  a sser t th a t th e  r ig h t o f th e  
com plainant w ill be in  no w ise  affected  e ith er  by  
reason o f th e  agreem ent set ou t in  the b ill o f com ­
plaint, or by reason  o f an y  r ig h t in  a d d ition  thereto .
And further s ta te s  and  d en ies th a t there is  an y  irre­
parable in ju ry  to  th e com p la in an t, and asser ts  th a t  
any injury or supposed  in ju ry  wrh ich  th e  com plain- ‘{(j 
ant may have cou ld  be fu lly  redressed  by an a ction  a t  
law; th at th e com p la in an t has no sta n d in g  in  th e  
Court of C hancery.

F ifteenth . D efen d a n t d en ies paragraph  fifteen .

Sixteenth. D e fen d a n t ad m its p aragraph  s ix teen  in  
so far as there is  se t  ou t th e tow n  cou n cil have the  
right to vacate C um berland street, but d en ies th a t  
said action could  o n ly  be tak en  upon com pensation  
to the com plainant. D e fen d a n t a d m its no p rovision
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is  m ade in  th e  ch arter o f th e  tow n  for th e ascerta in ­
m ent, p aym en t and  co llec tio n  o f com pensation  for 
v a ca tin g  streets. D efen d a n t ad m its  no com pensation  
h as been tendered  to  com p la in an t as yet, but asserts 
th a t an y  com p en sation  d u e to  co m p la in an ts can  be se­
cured  by an a ction  a t law .

S even teen th . D e fen d a n t d en ies th a t th e  m ere vaca- 
10 tio n  o f tw o hundred  th ir ty -s ix  feet and  seventy-tw o  

h u n d red th s o f a foo t (23 6 .7 2 ) o f C um berland street 
w ill ad d  to  th e  v a lu e  o f d efen d a n ts’ land , but does 
a d m it th a t i t  is  a  m a tter  o f conven ience. D efendant 
a d m its th a t i t  m ade no p rov ision  for the opening of 
C um berland street.

E igh teen th . D e fen d a n t h as no k now ledge as to 
p aragraph  e igh teen , and  leaves com p la in an t to prove 
th e sam e a s best it  m ay.

2 0  N in eteen th . In  fu rth er an sw er to  th e b ill of com­
p la in t, d efen d an t s ta te s  th a t C um berland street is a 
stree t on p aper on ly , a s  is  and  w a s th e cond ition  of a 
large  num ber o f s tr ee ts  in  th e lo ca lity  set out in the 
b ill o f com plain t. T h at th e  streets  in  question  were 
la id  ou t over th e  very  ex ten siv e  sw am p land  w hich lies 
ea st o f th e P a ssa ic  R iver, and  sou th  o f F ou rth  street ; 
th a t th e  lan d  in  q u estion  is  ad apted  on ly  for manu­
fa c tu r in g  p urposes, and  th a t a t  th e  in stan ce of the 
P en n sy lv a n ia  R a ilroad  and oth er corporations many 
° f  th ese  streets  have been vaca ted  in  the past, the 
T ow n o f H arrison  reco g n iz in g  th e fa c t  that said 
streets  w ere rather a h in d ran ce th an  a  help  to the de­
velop m en t o f th is  land . T hat d efen d an ts control and 
op erate a large  iron  p la n t on th e loca tion  set out in 
th e  b ill o f com pla in t, an d  th a t the Town o f Harrison, 
recogn izes th e  b en efits o f  such  a  p la n t w ith in  its  corpo­
ra te  borders.

In  fu rth er  an sw erin g , d efen d an t sta tes  th at there is 
ad eq uate rem edy a t law  for the com plainant i f  any 

40  r ig h ts  i t  has, and  d en ies th a t there is  in  any sense
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irreparable in ju ry  show n or can  be show n by th e com ­
plainant. D efen d an t d en ies th a t th ere is  in  an y  w ay  
a case m ade ou t w h ich  w ou ld  au th orize  th is  honorable  
court to  restra in  e ith er  th e T ow n of H arrison  or de­
fendant, a s  se t  o u t in  the b ill o f com plain t.

One o f S up plem ent. In  fu rth er an sw erin g  th e  a d d i­
tion by w ay o f su p p lem en t to  th e  b ill o f com pla in t, de­
fendant ad m its paragrap h  one o f sa id  su pp lem ent.

Two of Sup p lem en t. D e fen d a n t ad m its th is  para­
graph.

Three of Sup p lem en t. D e fen d a n t d en ies p aragraph  
three.

Four o f Sup p lem en t. D efen d a n t has no know ledge  
of this, and leaves com p la in a n t to  prove sam e.

Five of Sup p lem en t. D efen d a n t has no k now ledge  
of this, and leaves co m p la in a n t to prove sam e.

Lastly, d efen d an t c la im s fu ll r ig h t to  v a ca te  sa id  
street in  th e m an n er ad opted  and p rays to  have th e  20  
bill d ism issed  w ith  co sts  and  d en ie s  i t  is  now  being  
paid an yth in g  for v a ca tio n  o f C um berland street.

M IC H A E L  T. & H U G H  C. B A R R E T T ,
Solicitors and of Counsel with defendant, 

Town of Harrison.

30
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C o n clu sio n s o f  V ic e -C h a n c e llo r .

F ile d  O ctober 23, 1913.

IN  C H A N C E R Y  O F N E W  J E R S E Y .  

Betw een
10 H arrison Land Com pany , et al.,

Complainants,

Crucible Steel Company of Injunction. 
A merica, and  Town of H ar­
rison,

A p p lica tio n  fo r  p relim in ary  in jun ction .
H eard  on b ill, su p p lem en ta l b ill and affidavits. 
M essrs. E dw ard  A. & W illia m  T. D ay  and Mr. 

C hauncey G. P ark er for H arrison  Land Co.
M essrs. M unn & C hurch for B ooth  & F lin n , Ltd. 
M essrs. P e irce  & H oover for C rucible S teel Com­

p any o f A m erica.
M ichael T. & H u gh  C. B arrett, for Town of Har-

E mery, V. C.

The sta n d in g  o f H arrison  L and Com pany, the sole 
o rig in a l com p la in an t in th is  case, is  based on its  right 
to  eq u itab le  re lie f by p relim in ary  in ju n ction  as neces­
sary  to p ro tect i t s  p rop erty  from  being taken by the 
d efen d an t m u n ic ip a lity  w ith o u t com pensation  on its 
vaca tio n  o f a street. T he b ill prays an injunction  
a g a in st th e p assage by th e  com m on council of an ordi­
n ance v a ca tin g  p ortion  o f a street s ix ty  feet wide, 

JO ca lled  C um berland street, ly in g  between Fourth

and

Defendants.

On Bill for

rison .

(C O N C L U S IO N S .)
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street and la n d s now  or form erly  occup ied  by the  
Pennsylvania R a ilroad  C om pany, as th e  lessee  o f the  
United N ew  J ersey  R a ilroad  an d  C anal Co., ab out 
237 feet east from  F ou rth  street, a t  w h ich  p o in t C um ­
berland street, so far as i t  is  a  recogn ized  p ub lic  
street, now term in ates. F rom  th is  lo ca tio n  w here th e  
public street term in ates, th e  H arrison  L and  Com ­
pany by v irtu e o f a  w r itten  agreem ent m ade on  M ay  
17, 1901, betw een  th e U n ited  N ew  J ersey  R ailroad  
and Canal Co. o f th e  first p a rt and  th e C rucib le S tee l 
Co. of the second  part, and  th e  execu tors o f H en ry  
Young (co m p la in a n t’s pred ecessors in  t i t l e ) ,  o f the  
third part, and  th e d evisee o f W illia m  H . D raper, o f 
the fourth part, have a  righ t o f w ay  over a str ip  o f  
land six ty  feet in  w id th , an  ex ten sio n  o f C um berland  
street easterly  across th e  la n d s o f a ll  th e  p a rtie s  to  
the agreem ent. The la n d s o f th e U n ited  R ailroad  and  
Canal Co. im m ed ia te ly  ad jo ined  th e ea ster ly  term in u s  
of Cum berland street as la id  out, an d  th e la n d s o f 
Young’s esta te  (n ow  co m p la in a n ts’) ad jo ined  th e  
United C om pany’s la n d s on th e  east. T h is str ip  of 
land sixty  feet in  w id th , ca lled  by th e p arties  in  th e  
agreement “an ex ten sio n  of C um berland stree t,” w as  
by the agreem ent “d ed icated  and ap propria ted  a s  a  
road.” The agreem ent recited  th a t lan d s ow ned  by  
all of the p arties w ere p art o f a tr a c t know n a s th e  
Preston tract, th a t no p ub lic s treets  or h igh w a y s ex ­
isted on these tra cts  ow ned by th e  p arties, th a t the  
Young esta te  and  D rap er esta te  c la im ed  r ig h ts  of 30  
way over the U n ited  C om pany’s p rop erty  in  th e  P r e s­
ton tract, and th a t it  w as for th e in tere st o f a ll the  
parties “th at som e recogn ized  w ay  to and  th rou gh  
such properties be estab lish ed  an d  th a t a ll c la im s o f  
the parties to p riva te  r ig h ts  o f w ay  over such  p rop ­
erties or any o f them  be ex tin g u ish ed ,” and , in  con ­
sideration thereof, th e p a r tie s  covenan ted  and agreed  
each w ith the others and  w ith  each, “th a t a  str ip  o f 
land sixty  feet in  w id th , an  ex ten sio n  o f C um berland  
street easterly  across th e sa id  la n d s o f th e  p arties 4 0
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h ereto , be and  th e sam e is  hereby d ed icated  and ap­
prop ria ted  as a road, the str ip  o f land  so dedicated  
b eg in n in g  east o f F o u rth  street, a t  th e end o f Cum­
berland  s tr ee t  a s  la id  ou t on th e  G ilb ert m ap, and 
ru n n in g  th en ce ea ster ly  betw een  the northerly  and 
sou th erly  lin es  o f C um berland street produced across 
th e lan d s o f th e  p a rtie s ,” &c. The p a rties  o f the sec­
ond, th ird  and fou rth  p arts, i t  w as further stated, 

1 0  “do hereby re lease and  surrender to said  p arty  o f the 
first p art (T h e U n ited  C om p an ies) a ll  r igh ts of way 
over th e  P resto n  tr a c t or an y  p art o f  i t ,” and it was 
fu rth er  agreed  th a t an y  o f th e  p a rties  to the agree­
m en t m igh t fill in  and  grad e the sa id  road, and that 
the agreem ent sh ou ld  be b in d in g  upon successors, 
h eirs and  a ss ig n s. T here h as been no acceptance by 
the p ub lic o f th is  ex ten sio n  o f C um berland street 
m ade by the p arties , and  th e  r ig h ts  o f  the com­
p la in a n t over the ex ten sio n  o f C um berland street are 

 ̂ d erived  so le ly  under th e  agreem ent and by virtue of 
i t s  ex p ress  or im p lied  covenan ts. B u t  since the execu­
tion  o f th e  agreem ent, and  by reason  of the release 
thereby o f an y  r ig h t o f w ay  to oth er public streets, 
com p la in an t L and C om pany now  h as no right of way 
or access oth er th an  through  th is  ex ten sion  to any 
p ub lic  h igh w ay  or street o f the tow n. I ts  property, 
how ever, has access to  a r iver fron t on the Passaic 
R iver. T he T ow n o f H arrison  by ordinance now on 
th ird  and  final read in g  before i t s  common council, 
proposes to  vaca te  th is  p ortion  o f Cum berland street 
237 fe e t  from  F ou rth  street, th e  vacation , hoAvever, 
to  be “su b ject to  th e  agreem ent m ade the seventeenth  
day o f M ay, 1901 ,” betw een  the p arties above stated. 
P roceed in gs for  th e vaca tio n  w ere in stitu ted  by the 
a p p lica tio n  o f T he C rucib le S tee l Com pany, a  party 
to  th e agreem ent, w h ich  has purchased  and now owns 
a lso  p art o f th e  U n ited  C om pany’s land  north of the 
centre lin e  o f the ex ten sio n  and a lso  ow ns or controls 
th e la n d s covered by th e street to  be vacated. For the

40



55
Conclusions of Vice-Chancellor.

vacation  o f C um berland and  other stree ts  nam ed in  
their a p p lica tio n  the C rucib le S tee l C om pany offered  
to pay to th e T ow n of H arrison  $8,000, th e tow n  to  
give in  retu rn  a  q u it-cla im  deed on  a ll th e  stree ts  
vacated. S in ce  filin g  th e  o r ig in a l b ill, th e streets  
other th an  C um berland have been vacated , and  th e  
full sum  of $8,000 has been p aid  to  th e  tow n  by th e  
Crucible S tee l Co., w h ich  a lso , in  con n ection  w ith  th is  
vacation o f the oth er streets , agreed  to  d efen d  th e  
present su it and  to  bear th e en tire  exp en se o f d efen d ­
ing it, w h eth er C um berland street sh ou ld  or sh ou ld  
not be vacated . T hese fa c ts  are se t up in th e  su p p le­
m ental b ill.

A fter th e  filin g  o f th e bill B ooth  & F lin n , L im ited , 
contractors, w ho had a, p rev iou s p erm it from  th e  
P ennsylvan ia  R a ilroad  C om pany to  d ep osit w a ste  m a­
terial on its  lan d s ly in g  on the sou th erly  s id e  o f th is  
extension of C um berland street, procured  from  th e 2Q 
H arrison L and  C om pany a lik e  p erm it to  fill in  th eir  
lands and a lso  p erm ittin g  th e  con tractors as th e  ag en t  
of the Land C om pany to  fill in  and  grade th e street 
known as C um berland stree t or an y  p ortion  thereof. 
Booth & F lin n , L td ., have a con tract for th e  con stru c­
tion of a p ortion  o f the sew er for th e P a ssa ic  V a lley  
Sewerage C om m issioners and th e secu r in g  of space  
for the d eposit o f m ateria l i s  a m ateria l con ven ien ce  
in th is con stru ction . A t the tim e o f secu r in g  th e  
P ennsylvania p erm it, M ay 2 0 ,1 9 1 3 , th ey  w ere assu red  
that C um berland street w as a p ub lic  street and  m ight 
be used by them  for access to  th e  lan d s o f th e R a il­
road Com pany located  on its  ex ten sion . T he agree­
ment w ith  the H arrison  L and C om pany, how ever, w as  
made after the b ill w as filed. A ll  th e lan d s ly in g  east  
of Fourth  street, in c lu d in g  th e  p ortion  o f Cum ber­
land street la id  ou t a s  a  p ub lic  street, are low  
lying, m arshy lan d s, w h o lly  unim proved. T he f i l l­
ing up and grad ing  provided  for by th ese  p erm its  
will do som eth in g  tow ard  p rep arin g  th em  for
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u sefu l occu p ation , as w e ll a s  m a ter ia lly  accom m o­
d a te  th e  con tractors. T he con tractors w ere allow ed  
to  in terven e a s  co-com p la in an ts and  jo in  in  the 
a p p lica tio n  for  p relim in ary  in ju n ction . C om plain­
a n ts  seek  in ju n ctio n  a g a in st the tow n  from  vacatin g  
th e street and ex ecu tin g  a  deed th erefor to the Cruci­
b le S tee l C om pany, and  th a t th e S tee l C om pany may 
be restra in ed  from  p reven tin g  the u se o f Cum berland  
street. So far a s  th e  con tra cto rs’ r igh ts  o f passage  
over C um berland street are th e  r ig h ts  o f passage over 
a h igh w ay  w h ich  is  com m on to  th e p ub lic, and the in­
ju ry  to them , in  leg a l con tem p la tion , is  not d ifferent 
in  ch aracter from  th a t w h ich  every  other citizen  sus­
ta in s  ; th ey  have no s ta n d in g  for sp ecia l p rotection  by 
in ju n ction . H. B . Anthony Shoe Co. vs. West J .  It. It. 
Co., 12 D ick ., 607, 617 (E rr . & A pp., 1898; Young vs. 
Pa, R . R. C'o., 43 V room , 94 (S . Ct. 1 9 0 5 );  Grey,'Atty. 
Gen’ l., vs. Greenville & Hudson R. Co., 14 D ick ., 372, 
377 (N . J . Ch. 1 9 0 0 ). T hey m u st on th is  application  
stan d  th erefore on th eir  r ig h ts  o f access derived from  
the H arrison  L and C om pany and depend upon its  
righ ts  to  en jo in  th e p assage o f th e ordinance. A s to 
th ese I  reach th e fo llo w in g  c o n c lu s io n s :

First. So far as th e m u n ic ip a lity , the Town of 
H arrison , is  concerned , th e  com p la in a n t’s right to a 
p relim in ary  in ju n ctio n  dep en ds upon the pow er of the 
m u n ic ip a lity  to  vacate a p ortion  o f C um berland street 

30 w ith o u t first m ak ing  com pensation  to com plainant. 
The ch arter (P . L. 1873, p. 265, sec. 56) authorizes 
th e com m on cou n cil by ord inan ce to  lay  out, alter, 
w iden  or stra ig h ten  an d  a lso  to  vacate any street 
th en  or th erea fter  la id  out, “and to  take and appro­
p r ia te  for such  p u rp ose  any la n d s and real estate, 
upon m ak ing  com pensation  to th e  ow ner or owners 
th ereof, a s  is  h ere in a fter  m ention ed  and provided.” 
T he su bsequ en t sec tion  o f the charter (5 9 ) defining 
th e  m ethod o f  a scer ta in in g  and m aking com p en sation , 

40 ex ten d s on ly  to  the ta k in g  and ap propriating  o f lands
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or rea l e sta te  for “op en in g  or a lter in g , w id en in g  or 
stra igh ten in g  s tr ee ts ,” and  does n o t in c lu d e  “v a ca t­
ing.” C om p la in an t’s la n d  is  ap p aren tly  dam aged  or 
in juriously  a ffected  by th e vaca tio n  o f th e str ee t but 
its land  is  n e ith er  tak en  nor ap propriated , and  th ere­
fore does n ot seem  to  com e w ith in  th e  p rov ision  in  
section 56 for com pensation . U n less  such  p rov ision  
is exp ressly  d irected  by sta tu te  to  be m ade, s treets  
may under our co n stitu tio n  be vacated  w ith o u t com ­
pensation. Dodge vs. Pa. R. R . Co., 43 N . J . Eq., 
351, 355 (V a n  F lee t, V. C., 1887) ; affirm ed on ap peal 
for reasons sta ted , 45 N . J . E q., 366 (1 8 8 9 ) ; Newark  
vs. Hatt, 79 N . J . L., 552 (E rr . & A pp., 1910) ; N ew ­
ark & B. R . Co. vs. Montclair, 85 A tl., 1028 (S u p . Ct., 
1913). In  th e vaca tion  o f streets , la n d s loca ted  on  
the street vacated  are n ot in  fa c t “tak en  and ap pro­
priated” by th e m u n ic ip a lity , w h ich , on the contrary , 
only re leases a p ub lic  r ig h t or easem en t over the  
lands, and th erefore it  m ay be w e ll c la im ed  th a t the  
provisions o f section  59 as to  th e m ethod o f com pensa­
tion and proceed in gs for “lan d s ta k en ” in ten tio n a lly  
and properly exc lu d ed  proceed in gs for th e vacation  
of streets. A nd, in  m y ju d gm en t, th is  om ission , con ­
strued in  con n ection  w ith  section  56 ex ten d in g  th e  
power for com pensation  o n ly  to  “lan d s tak en  and  
appropriated,” ex c lu d es co m p la in a n t’s lan d s from  th e  
protection o f the provision .

The above au th o r ities , in  m y ju d gm en t, con tro l th is  
case on th is  p o in t, and  th e  circu m stan ce stro n g ly  
urged by com p la in an ts, th a t th e  vaca tio n  o f th is  p or­
tion of C um berland street w ill cu t off th e ir  access  
from any pub lic street, i f  i t  be true, does n o t re liev e  
the case from  th e op era tion  of th e  ru le  affirm ed by  
these decisions in  re la tio n  to  th e p ow er o f m u n ic ip a li­
ties to vacate p ub lic  s treets  w ith o u t com pensation  
where none is  provided  by sta tu te . T he m u n ic ip a l 
authorities w ere n o t p a rties  to  th is  agreem en t by  
which com plainant lan d  com pany and  o th ers gave up  
the private w ays from  th e ir  la n d s to  oth er streets.
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T hey can n ot, th erefore, m erely  fo r  th e reason  that 
com p la in an ts have now  no other access, be subject to 
an y  eq u ities  as to  com p en sation  on the vaca tion  of a 
street to  w h ich  co m p la in an ts had no r ig h t o f access 
p reviou s to  th e  agreem ent, and  w hose r igh ts o f access 
th ereto  re st o n ly  on th e  p r iv a te  agreem ent. T he fact 
th a t th e p r iv a te  w a y s cla im ed  by th e com plainants  

jjvj and  released  by th e  agreem ent d id  lead  to  other pub­
lic  s treets  is  im p ortan t in  an sw er to  th e  present claim  
o f  a r igh t to  com p en sation  for vacation , ar isin g  on 
th e  sp ec ia l ground  o f c u tt in g  off th e  so le  access. B ut 
com p la in an t m ay n ot, by th e  p assa g e  of the ordi­
nance in  q uestion , be cer ta in ly  cu t off from  access 
to  p u b lic  streets , an d  for tw o  rea so n s: f ir s t : com­
p la in a n t’s r ig h t o f access to  th e  en tire  w id th  of the 
p ortion  o f C um berland street proposed  to be vacated  
w h ich  ad jo in s th e land  d ed icated  as a road, ex ists  un- 

20  der th e  agreem ent set ou t in  th e  b ill, and com plain­
an t c la im s th a t by v ir tu e  o f th is  exp ress agreem ent, 
it  has, as a g a in st a ll p erson s bound thereby, a right to 
have th e  d ed icated  road  c o n stitu te  “an extension  of 
C um berland s tr e e t” as it  th en  ex isted . N ow , the ordi­
nance o f  v aca tion  ex p ressly  p rovides th a t the vacation  
is  m ade su b ject to  th is  agreem ent, and  the question  
fa ir ly  a rises w h eth er th e v aca tion  m ade w ith  th is ex­
p ress lim ita tio n  does re lease or d estroy  the right 
w hich  th e p a rties  under th e  agreem ent had, as against 
each other, to  have C um berland street continue as a 
p ub lic  s tr e e t;  and  th ere m ay a lso  be a question  
w h eth er a v a ca tin g  ord inan ce th u s restricted  is a 
proper exercise  o f th e  powTer o f v a ca tin g  streets. But 
th ese  are q u estio n s o f leg a l r igh t, first subject to re­
v iew  in  the cou rts o f law , and  cannot be decided in 
th is  cou rt on th is  a p p lica tion , w h ich  involves purely 
th e  r ig h t to  a p relim in ary  in ju n ctio n  against pass­
in g  the ord in an ce as proposed. The pow er to vacate 
stree ts  is , in  its  gen era l n atu re, a leg is la tiv e  power 
and  th e  proposed  ex ercise  o f  it  in  th is  instance is 

 ̂ p u rely  leg is la tiv e . I t  is  w e ll settled , as a general
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rule, th a t a  C ourt o f E q u ity  w ill  n o t en jo in  th e p a ss­
age o f ord in an ces w h ich  are w ith in  th e  scope o f th e  
powers p ossessed  by a  m u n ic ip a lity . Cape M ay, &c.,
R. R. Co. vs. C ity  of Cape M ay, 8 S tew ., 419, 421, 
(V an  F lee t , V . C., 1 8 8 2 );  21 A . & E . E n cycl. 951  
(N ote  1 ) c it in g  cases. In  th e second  p lace, th e  t it le  
in fee to  a  p ortion  o f C um berland street proposed  to  
be vacated  is  n ow  in  th e  d efen d an t, th e C rucib le S tee l 
Co., one o f th e p a rtie s  to  th e  agreem ent se t ou t in  th e  
bill. C om p la in an t’s r ig h t as a g a in st the C rucib le  
Steel Co. to  th e  acces over th e  lan d s in c lu d ed  w ith in  
the vacated  street for in g ress  and egress to  a ll p arts  
of th is “recogn ized  w a y ” to  an d  th rou gh  C um berland  
street o f w hich  th e  road  or w ay  w as to  be th e ex ten ­
sion, m ay rem ain  n o tw ith sta n d in g  th e  vacation . T his  
question w ill  probably  com e up for ad ju d ica tion , n o t  
as the n ecessary  re su lt o f th e  vaca tio n  o f th e street, 
but as the re su lt o f th e  o b stru ction  o f th e  com p la in ­
ant’s  access over th e vaca ted  street to  th e o n ly  p ub lic  
street, i f  the s tr ee t be vaca ted  an d  such  ob stru ction  
made by th e  C rucib le S tee l Co.

No p relim in ary  in ju n ctio n  can th erefore  be gran ted  
in th is case, and  in  v iew  o f th e  above d ecision s, E . B. 
Anthony Shoe Co. vs. W est J ersey  R . R . Co., &c., 
my present v iew  is  th a t in  th e  absence of an y  sp ecia l 
property righ t of th e com p la in a n t w h ich  w ou ld  be 
taken or ap propriated  by vaca tio n  o f th e street, th e  
passage of th e ord inan ce can n ot be en jo in ed  by th is  
court, even a t final h earin g . T he cla im  th a t th e p a ss­
age of the ord inan ce is  so le ly  in  th e p riv a te  in tere st  
and benefit of the C rucib le S tee l C om pany and  for th e  
purpose of a llo w in g  i t  to  occup y and u se  th e  street  
for its  p rivate purposes and  upon a  m oney con sid era­
tion paid therefor, i s  a cla im  or con ten tio n  b ased  on 
the rights o f the p ub lic  to  an  exerc ise  o f th e  pow er  
of vacation in  th e  p ub lic in tere st and  n o t for p riva te  
interest. A fter  th e vaca tio n  is  m ade th e  sp ec ia l in ­
terest w hich th e  co m p la in an ts have in  th e  co n tin u an ce  
of the public street as ow ners o f la n d s in ju r io u sly  af-
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fected  th ereb y m ay be su fficien t to  a llo w  them  to ques­
tion  th e  v aca tion  by certiorari. Beecher vs. Newark, 
35 V room , 4 7 5 ; affirm ed on errors, 36 Vroom , 397 
(1 9 0 0 ) .

U nder our p ractice , w hen  the v a lid ity  o f an ordi­
nance, con tract or oth er act, w ith in  th e pow er of the 
m u n ic ip a lity  is  a ttack ed  b ecause of fraud  or other 
im proper m otive, or ab use of leg is la tiv e  discretion, 
such  as being  so le ly  for th e benefit o f p rivate inter­
est, i t  has a lw a y s  been by certiorari rem oving the 
com plete  a c t w h ich  is  q u estion ed  to  the Supreme 
C ourt. A fter  th e  act, and  gen era lly  n o t u n til then, 
can  the q u estion  as to  th e ch aracter and  operation of 
th e  m otives for th e  ex erc ise  o f a d m itted  powers be 
fa ir ly  a t issu e  or tr ied , and  in  a ll o f th e  N ew  Jersey  
cases brought to  m y a tten tio n , w here no private prop­
erty  w as en titled  to  p ro tection  by in ju n ction , the is- 
su e o f th e in v a lid ity  o f th e ord in an ce upon any of 
th ese  grou n d s w as ra ised , tr ied  and decided  on cer­
tiorari p roceed in gs, w h ich  e ith er  affirm ed or set aside 
en tire ly  th e  ord inan ce to  a ll th e public. North Bap­
tist Church vs. Orange, 54 N . J . L., I l l  (Sup. Ct. 
1891) is  an  in sta n ce  w here th e  v a lid ity  of an ordi­
n ance op en in g  a stree t w a s  q uestioned  after its  pass­
a g e  on th e grou n d  th a t it  w as im properly  induced 
by th e prom ise o f a  c itizen  to  p ay  p art o f the expense, 
and  in  m any cases th e Suprem e C ourt after the adop­
tion  o f th e ord in an ce or con tract, has passed on the 
q u estion  w h eth er i t  w as an  honest exercise of their 
d iscretio n a ry  leg is la tiv e  pow er. Ferguson vs. Passaic, 
31 V room , 404 (1 8 9 7 ) ;  K raft vs. Board of Education, 
38 V room , 512, 514 (1 9 0 2 ) .

The con tro l in th is  case o f the passage o f the ordi­
n ance by an  in ju n ctio n  d ep en dent on a decision before­
hand as to  the m otives for i t s  passage, w ould, in my 
ju d gm en t, be an  u n au th orized  in terference w ith the 
ex erc ise  o f th e le g is la tiv e  pow er given  to the munici­
p a l body.
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O rd e r.

F ile d  O ctober 23, 1913.

IN  C H A N C E R Y  O F N E W  J E R S E Y .

Harrison Land Company, et al., 
Complainants,

and
Town of H arrison, et al.,

Defendants.

The rule to  show  ca u se  com in g  on  to  be heard  w hy  
an injunction  sh ou ld  n o t be gran ted  in  accordance  
with the prayer o f th e  b ill o f com p la in t, ^

And the cou rt h av in g  heard  th e  resp ective  cou n sel 
and considered th e  sam e w ith  th e  papers filed  and  
being of the op in ion  th a t th e  ru le  to  show  ca u se  w ith  
the restrain ing order be d ism issed ,

It is  on th is  tw en ty -th ird  day o f O ctober, n in eteen  
hundred and th irteen , ordered  th a t th e  ru le  to  show  
cause and re stra in in g  order be an d  th e  sam e is  hereby  
dismissed w ith  co sts  in  favor o f d efen d a n ts  and  
against com plainants.

R espectfu lly  ad vised , 30

John R. E mery,
Vice Chancellor.
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N o tic e  o f  A p p e a l  

F ile d  O ctober 23, 1913.

I N  C H A N C E R Y  O F  N E W  J E R S E Y .

10 Between

Crucible Steel Co. of A merica

H arrison Land Company, et als.

et als.}

and
Complainants

Defendants.

T he com p la in an t, H arrison  L and  Com pany, hereby 
20  ap p ea ls from  an  order m ade in  th is  cou rt in  the 

above s ta te d  cause, b earin g  d ate  the tw enty-th ird  day 
o f O ctober, N in eteen  hun d red  an d  th irteen , and from 
th e  w h ole an d  every  p a r t th ereof, to  the Court of 
E rrors an d  A p p ea ls  in  th e  la s t  resort in  a ll cases.

I  con ce ive th ere is  good cau se for appeal in the 
above sta ted  cause.

E D W D . A . & W M . T. D A Y , 
Solicitors for Complainant. 

E D W A R D  A. D A Y , 
Of Counsel.

E D W A R D  A. D A Y , 
Of Counsel with Complainant.

40
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State of New J ersey, ) ^

County of Essex. {

Charles E . R ogers, b e in g  d u ly  sw orn  accord in g  to  
law, upon h is  oath , sa y s th a t he is  a  clerk  in  th e em ­
ploy o f E dw ard  A . & W illia m  T. D a y , th e  so lic ito rs  
for the com p la in an t, H arrison  L and  C om pany, in  th e  
above en titled  ca u se ; th a t a t th e ir  req u est he d id , l 0  
on the tw en ty -th ird  day o f  O ctober, 1913, serve upon  
Messrs. M ichael T. & H u gh  C. B a rre tt, so lic ito r s  for  
the defendant, T ow n o f  H arrison , a tru e  copy o f th e  
w ithin n o tice  by h a n d in g  th e  sam e to  th e  sa id  H u gh  
C. B arrett a t h is  office, 810 B road  street, N ew ark ,
N. J.

C H A R L E S  E . R O G E R S.

Subscribed and  sw orn  to  b efore m e  
th is 23d day o f O ctober, A . D .,
1913. 20  

Archibald F. Slingerland,
Master in Chancery of New Jersey.

30
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P e tit io n  o f  A p p e a l.

Filed November 12, 1913.

New Jersey Court of Errors and Appeals

Crucible Steel Company of 
A merica, et als.,

Defendants-Respondents.

To the Honorable, The Court of Errors and Appeals 
in  the last resort in all causes:

T he p etitio n  o f H arrison  L and  C om pany, the ap- 
p e lla n t in  the above sta ted  cause, resp ectfu lly  shows 
th a t you r p etitio n er  finds i t s e lf  aggrieved  by an order 
m ade in  th e  C ourt o f C hancery by h is honor, Edw in  
R. W alker, C h an cellor o f N ew  Jersey , bearing date  
th e  tw en ty -th ird  day o f O ctober, n in eteen  hundred  
an d  th irteen , in  a certa in  cau se w herein  your peti­
tion er  w as com p la in an t, and  th e C rucible S tee l Com- 

30 p an y  o f A m erica  and the T ow n of H arrison  w ere de­
fen d an ts, in  th is  respect, to  w i t : T hat the said  order 
ad ju d g in g  th a t th e  order to  show  cau se and restrain­
in g  order th ereto fore  gran ted  in  sa id  cause should be 
and  th e  sam e w ere th ereb y d ism issed , w ith  costs, in 
favor o f th e d efen d an ts an d  a g a in st the com plainants.

A n d  you r p etitio n er  h um bly  ap p ea ls from  the whole 
and every  p art o f th e sa id  order of the Chancellor 
upon the ground th a t the sam e is erroneous, for that 
th e order to  show  cau se m ade in  sa id  su it on the tliir- 

40  ty-first day  o f J u ly , n in eteen  hundred and thirteen,
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should  have been m ade ab so lu te  an d  th e  in ju n ctio n  
or re stra in in g  order con ta in ed  th erein  sh ou ld  have  
been con tin u ed  p en d in g  the sa id  su it.

Y our p etition er , th erefore, p rays th a t th e sa id  order  
of the C hancellor m ay be reversed, se t a sid e  and  for  
noth ing h olden , and  th a t your p etitio n er  m ay have  
such re lie f in  th e p rem ises as to  th is  honorab le court 
shall seem  m eet.

E D W . A . & W M . T. D A Y ,
Solicitors of Appellant. 
E D W A R D  A. D A Y ,

Of Counsel w ith Appellant.

T he u su a l an sw er in  appeal w a s  filed.
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