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INTRODUCED MARCH 18, 1974
By Assemblymen WOODSON, BAER and McMANIMON

Referred to Committee on State Government

AN Acr establishing and concerning a Department of the Public
Advocate as a principal department in the Executive Branch of
the State Government, allocating the Office of the Public Defender
therein, revising part of the statutory law, and providing an
appropriation therefor.

Be 1 EnacTED by the Senate and General Assembly of the State
of New Jersey:

ArticLe I .

1. Short title. This act shall be known and may be cited as the
‘‘Department of the Public Advocate Act of 1974."’

2. Establishment. There is hereby established in the Executive
Branch of the State Government a principal department which shall
be known as the Department of the Public Advocate.

As used in this acf, unless the context clearly indicates otherwise,
the word ‘‘department’’ means the Department of the Public
Advocate established herein.

3. Commissioner; appointment; term; salary. The administrator
and chief executive officer of the department shall be a commis-
sioner, who shall be known as the Public Advocate and who shall be
a person qualified by training and experience to perform the duties
of his office. The Public Advocate shall be appointed by the
Governor, with the advice and consent of the Senate, and shall serve
at the pleasure of the Governor during the Governor’s term of office
and until the appointinent and qualification of the Public Advocate’s
successor. He shall receive such salary as shall be provided by law.

The Public Advocate may in the discretion of the Governor con-
currently hold another position established in or allocated to the
Department of the Public Advocate, notwithstanding any require-

ment of law that he devote his entire time to the duties of one posi-

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not d and is i ded to be omitted in the law,
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tion or the other. In such case the Public Advocate shall receive
only the salary provided for the Public Advocate, and not the salary
for such other position.

4. Power and duties of Public Advocate. The Public Advoeate, as
administrator and chief executive officer of the department, shall:

a. Administer the work of the department;

b. Appoint and remove such officers, investigators, stenographic
and clerical assistants and other personnel as may be required for
the conduct of the department, subject to the provisions of Title 11
of the Revised Statutes, Civil Service, and other applicable statutes,
except as provided otherwise herein;

c. Adopt, issue and promulgate, in the name of the department,
such rules and regulations as may be authorized by law;

d. Formulate and adopt rules and regulations for the eflicient
conduct of the work and general administration of the department,
its officers and employces;

e. Institute or cause to be instituted such legal proceedings or
processes consistent with the rules governing the courts of New
Jersey and the practice of law therein as may be necessary properly
to enforce and give cffect to any of his powers or duties;

f. Prepare schedules of rates to be paid for services rendered
other than by the stafl, taking into account the nature of the
services, the time involved, the skill and experience required and
other pertinent factors;

g. Make such rcports of the department’s operation as the
Governor or the Legislature shall from time to {ime request, or as
may be required by law;

h. Perform, exercise and discharge the functions, powers and
duties of the department through such divisions as may be estab-
lished by this act or otherwise by law;

1, Organize and coordinate the work of the department in such
divisions, not inconsistent with the provisions of this act, and in
such bureaus and other organizational units as he may determine
to be necessary for cfficient and effective operation;

j. Integrate within the department, so far as practicable, all staff
services of the department and of the several divisions and other
agencies therein;

k. Maintain suitable headquarters for the department and such
other quarters as he shall deem necessary to the proper functioning
of the department;

1. Except as otherwise provided by law, appoint division directors

who are qualified by training and experience to direct, under the
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supervision of the Public Advocate, the several divisions and offices
established pursuant to this act. Iixcept for the Public Defender,
such division directors shall serve at the pleasure of the Public
Advocate who shall fix their compensation within the limits of avail-
able appropriations;

m. Solicit and accept grants of funds from the Federal Govern-
ment and from private foundations, and allocate or restrict the use
of such funds as may be required by the grantor; and

n. Perform such other functions as may be prescribed in this act
or by any other law.

5. Appointment of Assistant Public Advocate. The Public Advo-
cate may appoint an Assistant Public Advocate to serve at the
pleasure of the Public Advocate. Such appointment shall be in
writing and filed with the Secretary of State. The Assistant Public
Advocate shall have and exercise the powers and perform the
funetions and duties of the Public Advocate during the absence or
disability of the Public Advocate. The Assistant Public Advocate
shall also have and exercise such of the powers and perform such
of the functions and duties of the Public Advocate as he shall be
authorized and dirceted by the Public Advocate. Any such autho-
rization and direction shall be in writing, signed by the Public
Advocate and filed with the Secretary of State, and shall include
a designation of the period during which it shall be and remain in
force. No such authorization and direction shall be deemed to
preeclude the PPublic Advocate from himself exercising the powers
and the performance of the duties included in said authorization
and direction. In the event that the Iublic Advocate shall die,
resign or be removed from office, or become disqualified to execute
the duties of his office, or a vacancy shall occur in the office of the
Public Advocate for any cause whatsoever, the person then holding
the office of Assistant Public Advocate shall continue to hold such
office and shall have and exercise the powers and perform the
functions and duties of the Public Advocate until the successor of
the Public Advocate shall be appointed and shall qualify.

The Assistant Public Advocate shall receive such salary as shall
be provided by law.

6. The Public Advocate shall appoint deputy public advocates
and other expert assistants in such number as he shall require to
assist him in the performance of the duties of his office. Deputies
shall be attorneys-at-law of this State. Deputies and other expert
assistants shall serve at the pleasure of the Public Advocate and

shall receive such salaries as he shall from time to time designate.
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7. Division of Administration. There is hereby established in the
Department of the Public Advocate the Division of Administration
to be under the supervision of the Director of the Division of
Administration.

8. It shall be the duty of the Division of Administration to pre-
parc a budget for the department, fulfill personnel requirements,
provide public information concerning department activities, con-
duct such research as the Public Advocate determines to be relevant
and necessary to the department’s functions and to draft such
legislation as may from time to time be required.

9. Section 3 of P. L. 1967, c. 43 (C. 2A:158A-3) is amended to
read as follows:

3. There is hereby established in the Executive Branch of the
State Government the Office of the Public Defender. For the pur-
pose of complying with the provisions of Article V, Section IV,
paragraph 1 of the New Jersey Constitution, the Oftice of the Public
Defender is hereby allocated within the Department of [Institutions
and Agencies] the Public Advocate, but, notwithstanding said allo-
cutioﬁ, the office shall be independent of any supervision or control
by the department or by any board or officer thercof.

10. Allocation of the Office of Public Defender to the Department
of the Public Advocale as provided herein shall not alter or change
the term, tenure of office, rights, obligation, duties or responsibilities
otherwise provided by law for the Public Defender.

11. Office of Inmate Advocacy: established. There is hereby
established in the Office of the Public Defender the Office of Inmate
Advocacy.

12. Inmate: defined. As used in this article, ‘‘inmate’’ shall
mean any person who is committed to or confined in a jail, prison,
lockup, penetentiary, reformatory, training school or other similar
facility within the State of New Jersey.

13. Office of Inmate Advocacy: duties. The Office of Inmate
Advocacy may represent the interests of prisoners in such disputes
and litigation, as will, in the discretion of the Public Defender, best
advance the interests of prisoners as a class on an issue of general
application to them, and may negotiate as representative of
prisoners with any principal department or other instrumentality of
State, county or local government.

14. Professional responsibilities. The primary duty of all staff
members and of others engaged by the department on a *[con-
tract]* *temporary* or case basis shall be to the individual client,

with like effect and to the same purpose as though privately en-
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gaged by the client and without regard to the use of public funds
to provide the service. This responsibility shall not preclade the
designation or assignment of different individuals to perform
various parts of the service from time to time, the duty in such
cases to be the same as would exist in the case of a privately en-
gaged law firm.

15. Attorney-client privilege. All communications between the in-
dividual client and any attorney in or engaged by the Department
of the Public Advocate shall be fully protectevd by the attorney-
client privilege to the same extent and degree as though counsel has
been engaged privately. This privilege shall in no way preclude the
use by the department of material in its files, otherwise privileged,
for the preparation and disclosure of statistical, case study and
other sociological data, provided always that in any such use there
shall be no disclosure of the identity or the means for discovering
the identity of particular clients.

16. Standard of performance. In providing legal services to
clients pursuant to this act, every attorney, whether a member of
the staff or engaged by the department on a *[contract]* *fempo-
rary* or casc basis, shall adhere to the standards of performance
established from time to time by the Supreme Court of New Jer-
sey in the execution of its duty to supervise the practice of law;
and the department shall furnish to such court materials and data
as may be requisite to the measurement of the adequacy of the

performance hereunder.

AgrticLe IT

17. Division of Rate Counsel: established. There is hereby
established in the Department of the Public Advocate the Division
of Rate Counsel to be under the supervision of the Director of the
Division of Rate Counsel.

18. Director, Division of Rate Counsel: staff. The Director of
the Division of Rate Counsel shall be an attorney-at-law of this
State and may employ such assistants on a full-time basis as are
necessary to protect the public interest. When exceptional circum-
stances arise, the Director of the Division of Rate Counsel, with
the approval of the Public Advocate, may on a temporary basis
retain such other expert assistants as are necessary to protect
the public interest, pursuant to a reasonable fee schedule estab-
lished in advance by the Public *[Advecate}* *Advocate*.

Cases shall be assigned to staff attorneys or to attorneys hired
by case on a basis calculated to provide competent representation
in the light of the nature of the case, the services to be performed,

the experience of the particular attorney and other relevant factors.
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19. Division of Rate Counsel: *[duties]* *jurisdiction*. The
Division of Rate Counsel shall represent and protect the public
interest as defined in section 31 of this act in proceedings before
and appeals from any State department, commission, authority,
council, ageney or hoard charged with the vegulation or control of
any business, industry or utility regarding a requirement that the
business, industry or utility provide a serviee or regarding the
fixing of a rate, toll, fare or charge for a product or service. The
Division of Rate Counsel may initiate any such proceedings when
the director determines that a discontinuance or change in a re-
quired service or a rate, toll, fare or charge for a product or ser-
vice is in the public interest.

20. Payment of expenses of Division of Rate Counsel. Whenever
the Division of Rate Counsel represents the public interest in a
proceeding initiated by application of a business, industry or utility
for authority to increase the rate, toll, fare or charge charged by it
for any product or service or to discontinue or change any required
service, the Director of the Division of Rate Counsel shall assess the
business, industry or utility %40 of 1% of its revenues derived in the
calendar year last preceding the institution of such proceeding from
its intrastate sales of the product supplied or intrastate service
rendered, the rate, toll, fare or charee for which*,* is the subject
matter of such proceeding, or $500.00, whichever is greater. The
assessment shall not exceed $500,000, unless the compensation and
expenses of counsel, experts and assistants employed by the divi-
sion in such proceeding exceed $500,000, in which case the director
shall send the business, industry or utility an itemized statement
setting forth the amount, as of the date of such statement, of the
compensation and expenses. Any and all amounts paid by the
business, industry, or utility pursuant to this act shall be deemed
to be operating expenses.

All assessments or statements of compensation and expenses
shall be paid by the business, industry or utility to the Department
of the Treasury within 30 days after the date of assessment.
The State Treasurer, upon receipt of any payment by the business,
industry or utility pursuant to the provisions of this act, shall cause
the same to be deposited in the General State Fund.

21. Transfer of powers and duties of Attorney General pertain-
ing to public utility rate hearings.

All the functions, powers and duties heretofore exercised by the
Attorney General pertaining to the employment, on a temporary
basis of legal counsel, experts and assistants to protect the public
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interest pursuant to P. L. 1951, c. 357 (C. 48:2-31.1, et seq.) and all
amendments and supplements thereto, are hereby transferred to and

vested in the Division of Rate Counsel.

ArticLe IIT

22. Division of Mental Health Advocacy: established. There is
hereby established in the Department of the Public Advocate the
Division of Mental Health Advocacy under the supervision of the
Director of the Division of Mental Health Advocacy.

23. The Director of the Division of Mental Health Advocacy may
employ such assistants on a full-time basis as are necessary. 'When
exceptional circumstances arise, the Director of the Division of
Mental Health Advocacy, with the approval of the Public Advocate,
may on a temporary basis retain such other expert assistants as are
necessary pursuant to a reasonable fee schedule established in
advance by the Public Advocate.

Cases shall be assigned to staff attorneys or attorneys hired by
case on a basis calculated to provide competent representation
in light of the nature of the case, the services to be performed,
the experience of the particular attorney and other relevant
factors.

24. Indigent mental hospital admittee: defined. As used herein
‘“‘indigent mental hospital admittee’” means a person who has been
admitted to and is a patient in a mental hospital, an institution for
the care and treatment of the mentally ill, or a similar facility,
whether public or private, State, county or local, or who is the
subject of an action for admission as provided by R. S. 30:4-27 and
who does not have the present financial ability to secure competent
legal representation and to provide all other necessary expenses of
representation.

25. Legal representation and medical consultation *[sources for
indigent mental hospital admitteesJ*. The Division of Mental
Health Advocacy may provide such legal representation and medi-
cal consultation as the director deems appropriate for any indigent
mental hospital admittee in any proceeding concerning the ad-
mittee’s admission to, retention in, or release from confinement in
such a hospital, institution or facility.

26. Class actions *[on behalf of mental hospital admittees}*. The
Division of Mental Health Advocacy may represent the interests of
indigent mental hospital admittees in such disputes and litigation,
as will, in the discretion of the Director of the Division of Mental
Health Advocacy, best advance the interests of indigent mental
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hospital admittees as a class on an issue of general application to
them, and may negotiate as representative of indigent mental
hospital admittees with any principal department or other instru-
mentality of State, county or local government.

27. Eligibility for services. Eligibility for the services of the
Division of Mental Ilealth Advocacy shall be determined on the
basis of the need of the client. Need shall be measured according to
the financial ability of the client to engage and compensate compe-
tent private counsel and to provide all other necessary expenses of
representation. Such ability shall be recognized to be a variable
depending on the nature, extent and liquidity of assets and on the
disposable net income of the client on the one hand, and on the
nature of the case, the effort and skill required to gather pertinent
information, render advice, conduct trial or render other legal
services, and probable expenses to be incurred, on the other hand.
In the event that a determination of eligibility cannot be made
before the time when the first services are to be rendered, or if an
initial determination is found to be erroncous, the division shall
undertake the same provisionally, and if it shall subsequently
determine that the client is ineligible it shall so inform the client,
and the client shall thereupon with the approval of the court be
obliged to engage his own counsel and to reimburse the division for
the cost of the services rendered to that time.

28. Financial status of defendant; investigation. The Division of
Mental Health Advocacy shall make such investigation of the
financial status of each client as the circumstances warrant. The
division, pursuant to rules and regulations promulgated by the de-
partment for the purpose, may obtain information from any public
record, office of the State or of any subdivision or agency thereof on
request and without payment of the fees ordinarily required by law.

ArTicLE IV

29. Division of Public Interest Advocacy: established. There is
hereby established in the Department of the Public Advocate the
Division of Public Interest Advocacy under the supervision of the
Director of the Division of Public Interest Advocacy, who shall
be an attorney-at-law of this State.

30. Division of Public Interest Advocacy: jurisdiction. The Divi-
sion of Public Interest Advocacy may represent the publie interest
in such administrative and court proceedings, other than those
under the jurisdiction of the Division of Rate Counsel pursuant to
Article II herein, as the Public Advocate deems shall best serve
the public interest.
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31. Public interest: defined. As used in this act, public interest

shall mean an interest or right arising from the Constitution,
decisions of court, common law or other laws of the United States
or of this State inhering in the citizens of this State or in a broad
class of such citizens.

32. Decision to represent particular public interest. The Public
Advocate shall have sole discretion to represent or refrain from
representing the public interest in any proceeding. He shall con-
sider in exercising his discretion the importance and the extent of
the public interest involved and whether that interest would be
adequately represented without the action of the department. If the
Public Advocate determines that there are inconsistent public
interests involved in a particular matter, he may choose to repre-
sent one such interest based on the considerations in this section,
to represent no interest in that matter, or to represent one such
interest through the Division of Public Interest Advocacy and
another or others through other divisions of the department or
through outside counsel engaged on a case basis.

33. Division of Public Interest Advocacy: *[powers]* *juris-
diction*. The Division of Public Interest Advocacy may represent
and protect the public interest by:

a. Intervening in proceedings before any department, commis-
sion, agency or board of the State leading to an administrative
adjudication or administrative rule as defined in section 2 of P. L.
1968, c. 410 (C. 52:14B-2).

b. Instituting litigation on behalf of a broad public interest.

ArTicLE V

34. Division' of Citizen Complaints and Dispute Settlement.
There is hereby established in the Department of the Public
Advocate the Division of Citizen Complaints and Dispute Settle-
ment under the supervision of the Director of the Division of Citizen
Complaints and Dispute Settlement.

35. There is hereby established in the Division of Citizen Com-
plaints and Dispute Settlement the Office of Citizen Complaints.

36. Definitions. a. ‘‘Agency’’ means and includes the State of
New Jersey, and its principal departments, and any division,
bureau, board, commission, agency, office, authority or institution
of the Executive Branch of the State Government, and any officer,
employee, or member thereof acting or purporting to act in the
exercise of his official duties, except the Governor and his personal
staff. ‘‘Agency’’ shall not include any portion of the legislative or
judicial branches of government, or any unit of county or municipal

government.
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b. ‘‘Administrative act’’ means and includes any action,
omission, decision, recommendation, practice or procedure of an
agencey, but does not include the preparation, presentation or in-
troduction of legislation.

37. Powers and dutics. The office shall, under the direction and
supervision of the Director of the Division of Citizen Complaints
and Dispute Settlement, in addition to other powers and duties,
vested in it by this act, or any other law:

a. Receive and forward to appropriate agencies of the State for
determination complaints from any citizen relating to the admini-
strative action or inaction of agencies.

b. Investigate any complaint from any citizen relating to the
administrative action or inaction of any agency, whether or not such
action or inaction is final, where the complaint indicates that the
action or inaction may have been:

(1) Unreasonable, unfair, oppressive or diseriminatory, although
in accordance with law;

(2) Unaccompanied by an adequate explanation;

(3) Performed in an inefficient manner.

c. Maintain records indicating the final disposition of any com-
plaint forwarded by the office to an agency.

38. Notice to complainant and agency*[; investigation of com-
plaints}*. The Office of Citizen Complaints shall determine whether
a complaint is or is not an appropriate subject for investigation
under section *[38]* *37* of this act, and shall inform the com-
plainant of that decision, stating its reasons thevefor. If the office
decides to investigate a complaint, it shall also notify the affected
agency of its decision.

39. Procedure after investigation. If, after investigation, the
Office of Citizen Complaints finds that:

a. A matter should be further considered by the agency;

b. An administrative action or inaction should be modified or
canceled ;

c. A statute or regulation on which an administrative action or
inaction is based should be altered;

d. Reasons or more complete reasons should be given for an
administrative action or inaction; or

e. Any other action should be taken by the agency;
it shall report its findings and recommendations to the Public
Advocate who may request the agency to notify him, within a
specified time, of the action taken on such recommendations. The

Public Advocate may refer the findings and recommendations of the
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Office of Citizen Complaints to the Division of Public Interest
Advocacy, or if appropriate, to the Division of Rate Counsel.

40. Notice to the complainant. After a reasonable time has
elapsed, the Office of Citizen Complaints shall notify the com-
plainant of the action taken by the office and by the agency which
was the subject of the complaint. :

41. Office of Dispute Settlement. There is hereby established in
the Division of Citizen Complaints and Dispute Settlement the
Office of Dispute Settlement.

42. The Office of Dispute Settlement may in the discretion of the
Public Advocate provide mediation, conciliation and other third
party services to community and civie groups, associations and
organizations, and to municipal and county governmental agencies
for the purpose of aiding such parties in resolving disputes which
involve the public interest, provided that such groups, associations,

organizations and governmental agencies request such services.

ArricLe V1

43. References in laws, regulations, contracts to the Attorney
General. All the functions, powers and duties heretofore exercised
by the Attorney General pertaining to the appointment of special
counsel pursuant to . I.. 1944, c. 20 (C. 52:17A-13) are hereby
transferred to and vested in the Public Advocate.

With respect to the other functions, powers and duties hereby
transferred to the Department of the Public Advocate, whenever in
any law, rule, regulation, contract, document, judicial or administra-
tive proceeding, reference is made to the Department of Law and
Public Safety or to the Attorney General, the same shall mean and
refer to the Department of the Public Advocate and the Public
Advocate, respectively.

44. Applicability of ‘‘State Agency Transfer Act.”’ This act shall
be subject to the provisions of the ‘‘State Agency Transfer Act,”’
P. L. 1971, c. 375 (C. 52:14D-1, et seq.).

45. All acts and parts of acts inconsistent with any of the pro-
visions of this act are, to the extent of such inconsistency, super-
seded and repealed.

46. If any section, subsection, paragraph, sentence or other part
of this act is adjudged unconstitutional or invalid, such judgment
shall not affect, impair or invalidate the remainder of this act, but
shall be confined in its effect to the section, subsection, paragraph,
sentence or other part of this act directly involved in the contro-

versy in which said judgment shall have been rendered.
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47. Appropriation. There is hereby appropriated to the Depart-
ment of the Public Advocate the sum of $250,000.00, for the fiscal
year ending June 30, 1974.

48. P. L. 1951, ¢. 357 is *[hereby] repealed.

49. Effective date. This act shall take effect 30 days after enact-

ment. Anticipatory action may be taken in advance thereof, in-
cluding the making of authorized appointments, and confirmation
or approval thereof, and ; within the limits of funds available to the
department, the expenditure of funds for payment of salaries and
expenses incident thereto.



ASSEMBLY STATE GOVERNMENT AND FEDERAL AND
INTERSTATE RELATIONS COMMITTEE

STATEMENT TO

ASSEMBLY, No. 1409
STATE OF NEW JERSEY

DATED: MARCH 21, 1974

This bill establishes a Department of the Public Advocate to
represent the public interest in various proceedings, and provides
for an appropriation of %250,000.00 for fiscal year 1974.

This bill transfers the Office of the Public Defender, which is now
in the Department of Institutions and Agencies, to the Department of
the Public Advocate without in any way altering the rights or
responsibilities of the Public Defender or of the Office of the Public
Defender.

The Public Advocate may represent prison inmates as a class in
order to modify rules relating to their treatment. The function of rate
counsel, presently performed by private attorneys at publiec expense,
is assumed by a full-time staff in the department. The Publiec Advocate
may represent indigent persons being committed to mental institutions,
and may represent such persons as a class in order to modify rules
relating to their treatment. The Public Advocate may intervene in
any administrative proceeding, and may institute litigation, in behalf
of the citizens of New Jersey in order to ensure that important
perspectives of the public interest, which would otherwise be un-
represented, will be brought to the attention of appropriate adminis-
trative agencies and courts. The department will also assume a role
similar to that of an ombudsman by investigating citizen complaints
related to the administration and functioning of State government and
by making recommendations where appropriate. The department may
also provide mediation and conciliation services to public and private
bodies requesting the services in order to resolve disputes involving

the public interest.






SENATOR EUGENE J. BEDELL (Chairman): I will
call the public hearing before the Senate State Govern-
ment and Federal and Interstate Relations Committee to
order on Assembly Bill 1409, the Public Advocates Bill.

I would like to say that if anyone desires to
speak and has a position paper, it would be appreciated
if you would present it to Mr. James Carroll who is our
staff assistant and is sitting over there, so we may have
copies made.

I do not want to limit anyone's right to .speak,
but if your position paper is extensive, please summarize
your paper so we can give everybody the same opportunity
to be heard. Thank you very much.

The first speaker is the Senator from Mercer

County, Honorable Joseph Merlino.

J O S E P H P. M E R L I N O: Thank
you Senator Bedell and Senator Davenport. I want to
commend the Committee for holding this hearing on the
Public Advocate Bill, more formally known as Assembly
Bill 1409. I think that it is proof that this new
Legislature is serious about its responsibility for
considering carefully any major policy legislation that
is suggested to it from outside. I think it shows the value
that the leadership of this Legislature places on the con-
tributions that its rank-and-file members of both parties
can make. And I think it demonstrates that this Legislature
is finally claiming for itself the dignity and independence
of judgment that have long been the hallmark of the Congress
of the United States.

A-1409 offers us a major new initiative on public
policy. For that reason I requested a public hearing on
it by your committee. The bill had been carefully read
by its Assembly committee, but it was not given the formality
of a recorded public hearing. I think it will be useful
for posterity to have the transcript of this hearing as

proof that this Legislature was a creative partner in the
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establishment of this new department.

As the bill's sponsor in the Senate, I of course
strongly support its proposed creation of a new department
of the public advocate. Today I will present to you a
broad outline of the powers that the Legislature would be
delegating to the new department and the responsibilities

that we would be asking it to assume.

I do not intend to try to explain or justify every comma or semi=colon that appears
in the bill; and I hope the Committee will direct its questions , if any, on such
mechanical details to others who_will be testifying today.

I know that there are some voices that say that this department should
wait until ponderous study commissions have concluded that we need it. They point
to the creation of the departments of higher education and transportation as pre-
cedents. But I think the circumstances here are very different. Those departments
were created in response to certain very tarigible needs. We needed more college
spaces for our young people. We needed to create a balanced system of roads and
rails and buses. Roads and buildings and Studént enrollments are concrete needs
and can be measured and studied and documented.

That doesn't apply to the department of public advocacy. The need
that this bill aims to meet is a crisis of the spirit. It's something you can't count
up or cost out. It's something whose dimensions you can't really measure or docu-
ment or submit to a blue-ribbon study commission. But it's something you can
sense. Anyone with eyes to see and ears to hear must know of the deep disillusion-
ment that people have for all our institutions in society.

This "crisis of the spirit" is most obvious, perhaps, in the disillusion-

ment with the Church, which has lost much of her moral authority since the 1960's.
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It is also apparent in the deep cynicism about our economic institutions,
which now seem out of control, which bring us uncontrolled inflation and threaten
our workers with unemployment, and which are so often accused of defrauding the

consumer in the interest of bigger corporate profits.

And this crisis of confidence clearly extends now to our political
system. Our people think that their elected officials surrender helplessly to the
"big men", to the ''fat cats'', to concentrations of economic power. They see
mayors and State officers bundled off to jail. They see the Nation's highest officials
on trial. And they suspect that even those officeholders they think they can trus*; |
will not have the power to change the direction of the beast. The dead weight and
the inertia of the system are just too great. Government seems to have lost the
capacity to respond to the "widow's plight'’. .

It seems thatthis is the age of the '"rip-off'' We see Nixon's tax rip-
off, the oil companies' price rip-off, money lenders' interest-rate rip-off - rip-
offs everywhere. And it shakes our confidence in our institutions and in each other.

We see huge corporations hiring armies of lawyer-mercenaries, at
work every day probing the law, testing the law, to see what new benefits they can
rip-off for their bosses. And we see the public's interest defended only haphazardly,
by individual citizens and associations whose willingness to stand up for everybody
else dgserves our admiration.

There is a fundamental crisis of legitimacy in our society.

Obviously this bill before us today is not intended to solve the underlying
crisis of faith in religious institutions; that is something that Popes and preachers
like Howard Woodson must take the lead on. And this bill is not really designed to

solve the crisis of cynicism toward business and financial institutions.
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What it does seek to do is to introduce into government a new creative

force on behalf of the people, angil advocate of the publi¢ who will probe the law and

. test it to see what benefits and safeguards can be won for plain folks, for people

who don't have hordes of lawyers in their pay. Should the public not have
its advocate ready, and at work, while the big private interests have theirs
quietly in the field?

This bill creates a department headed by the Governor with the
advice and consent of the Senate - so he can't be a lunatic or crackpot or
Yippie, as some people seem to fear. He serves at the pleasure of the
Governor, so he can't become a lunatic after confirmation and go unchecked
for very long. He is held accountable to the people through the customary
process of representative government: appointment by elected authorities.

But unlike any other department head, he has no bureaucratic
interests to safeguard. He himself needs only a skeleton staff. He does
not have to run diverse agencies that have conflicting priorities. He does
not have to appease or "cover" for a dozen different groups of subordinates.

His department embraces, first of all, a division of citizen
complaints made against arbitrary or unfair behavior of government agencies.
It provides a formal device for a thorough investigation of citizen complaints
that we legislators may now do only haphazardly. Its precedent for quality
and thoroughness of work is the Division of Civil Rights, which has a similar
function on discrimination complaints. But it does not overlap the Civil
Rights jurisdiction. The division also provides for mediation and conciliation
of any disputes sparked by such complaints. It is only this section that
resembles the "ombudsman" role to which many people are tempted to compare
the principle of this advocacy bill.

The bill would also create a division of "public interest
advocacy". This is perhaps the most exciting innovation of A-1409. The
director of this division would be given the power to initiate or intervene
in litigation in any case that has a public interest at stake. He would
not have a wait for a complaint; he is given the freedom to take the
initiative.

I think this freedom is important. Many issues in which the public
has a vital interest now are never explored because they fall between the
cracks of bureaucratic jurisdictions. This division would have the broad
authority to pick up any issue and run with it.
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The new department would also include a division of rate counsel to
represent the public"s interest when the utility companies try to get a rate increase
from the PUC. This is not new, and the method proposed for financing the public's
advocate in these proceedings is not new either. The Attorney-General now
appoints rate counsel for this purpose and the expenses are paid the same way. This
function would be transferred to the new division.

The second major area of innovation in the proposed department is the
division of mental health advocacy. For the first time we will be offering patients
in the custody of the State mental hospitals - to say they're in their "care" might be
too generous an assessment - for the first time we will be offering these people some
form of legal recourse. People who have been diagnosed as mentally ill in this State
lose more of their rights, perhaps, than convicted felons. Their mental stability
and their credibility are always in doubt; their sanity is suspect. Their recollection
and their judgments are seldom taken seriously by the rest of us. These are people
who are easily committed and easily forgotten. A-1409 gives these people a legal
voice at last. It gives them some recourse again;t a structure that finds them all

- too easy to commit. and forget.
This legislation shifts the Office of the Public Defender from the

Department of Institutions and Agencies to the new department. The Office, as

you all know, has brought legal counsel to poor people accused of criminal offenses.
It guarantees that in our system of justice it's not just the rich man who will be
adequately defended in court, but the poor man as well. Under the very able
direction of Stanley Van Ness, New Jersey's office of the Public Defender has been

a model for the nation. A-1409 properly transfers it to the department of the public:

advocate.



The bill also creates an office on inmate advocacy.

What Governor Byrne is saying when he asks the Legislature to create
the proposed department and delegate to it certain powers and responsibilities is
this: Let's put right within State government an agency that will keep us on our toes.
Let's establish an office that will sfii_ng the bureaucratic giant whenever it becomes
insensitive or unresponsive to the ;;eople that the Legislature created it to serve.
What Governor Byrne is saying is that we have nothing to fear from this new depart-
ment. If officials are doing the job that the Constitution and the laws that we enact
require,' they will never have any problems from the public advocate. If they are
violating the laws ar the Constitution, then surely tk.ley deserve to be called to
account. We have nothing we want to hide.

The public has been inspired over the past decade by courageous
individuals and public-interest groups who have zealously pursued the interests of
the whole people against the pretenses and puffery and fraud and hypocrisy of
entrenched private and bureaucratic interests. Ralph Nader stands out in the

national consciousness. Harold Ruvoldt's challenge to legislative paralysis on tax

and education financing reform‘ makes him stand out in New Jersey. This is the
zeal for the public good that the public admires, and this is what is seldom seen
on the part of its government.

What this bill does is institutionalize this zeal, makes it part of govern-
ment. It asks the State to institutionalize within itself the gadfly, the critic, the
public's advocate against entrenched bureaucratic inertia.

It is possible that someday institutionalization may result in this

department's becoming bureaucratized and routinized itself, losing its energy and
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fire. When the salt loses its taste, discard it: if that should happen, a
future legislature might well decide it's not serving its original purpose ar :
repeal it.

But today it has promise. I urge the Committee to give it _
chance it needs.

In keeping with some of the statements which I
made, I would also like to suggest some amendments:

Public Interest and Inmate Advocates should be on a trial
basis and the time should be fixed in this Bill so that these offices
will extend to July 1, 1976, which would be a two year period. If,
at that time, these two offices have proved themselves worthwhile,
I think it is up to the Legislature to continue them. If not, they
should be permitted to die.

The Public Advocate should have no special standing in
Court or institute any new causes of action. This, I think, would allay
the fears of many people that we would be opening up something which would
perhaps devour - as they say - the entire State government, be it the Executive
or the Legislative.

Number four - All advocates should be attorneys.
The bill provides for those advocates in the particular division should
be attorneys but I don't find, anywhere, a provision in this bill that the
public advocate himself should e an attoreny. I think that he should be
an attorney so there would be no question of just having an administrator
there without a legal background - without the same background to direct those
subordinates who will be working under him.

Another one, perhaps, which might raise some question with
some people -- But I think that those who will be involved in this office in
the public interest as the Public Advocate or the Public Interest, or
Inmate Advocate, should be precluded from running for a Statewide public
office for two years after leaving said office. I think this would,
perhaps, dampen some overzealous person, appointed to that position, to
use it as a spring-board for a public office, rather than to do the job
which he is supposed to be doing in the public interest.

That, gentlemen, is my testimony.

SENATOR BEDELL: I want to thank you very much, Senator

Merlino, for giving us your feelings on this legislation. I don't think



the Committee has any questions at this time, but I hope
that you will make yourself available to the Committee
when we are in consideration of the bill.

SENATOR MERLINO: When you're in consideration,

I will be glad to appear.

I want to thank the Committee for taking me
first, and I hope this allays the fears of those who
thought when I called for a public hearing, that I
was doing my best to torpedo this bill. I think it's
a great one with a few changes. Thank you.

SENATOR BEDELL: Mr. John Kolesar, Center for the
Analysis of Public Issues.

J O H N K O L E S A R:

Thank you, Mr. Chairman, for the invitation to appear before you today
at your hearing on Assembly Bill No. 1409. At the outset, I must explain
some limitations on my role here. I am director of the Center‘for Analysis
of Public Issues, which is a tax-exempt, independent research organization.
Under the Internal Revenue Service regulations we are prevented from
attempting to influence specific pieces of legislation. Therefore, I will con-
fine my remarks to only those portions of the legislation which involve issues
that touch on our own research and experience. I cannot and do not express .
a view on the bill itself.

A large part of our work involves looking into the operations of govern-
ment bureaucracy and measuring performance against standards set out in
law. Quite often, we find that litigation would be an effective way to make
executive performance live up to legislative intent. But 