~ Commissioner Burnett ° L,
- Sent to Regular Mailing List

STATE OF NEW JERSEY \
DEPARTMENT OF ALCOHOLIC BEVEKAGE CONTROL
744 Broad Street Newark, N. J. -

BULLETIN HUMBER 115. \ | April 22, 1936.

1. RULES GOVERNING ADVERTISING - NO PROHIBITION AGAINST LANUFsCTURERS
OR WHOLESALERS ADVERTISING IN A PUBLICATION ISSUED BY 4 QICENSBE ~
THE ONLY HESTRICTION IS ON THE AMOUNT OF SUCH ADVERTISING.

April 7, 19é6.
Dear Mr. Burnett:

On the 4th, 5th and 6th of June the Open Championship
of the United States Golf iassociation, known as the National
Open, will be held at Baltusrol.-

It isn't our tournament but the Associations.

Wle had asked some of the liquor Importers to advertise
in the program and one advised us that the State Laws did not
permit of advertising in o publication issued by a licensce.

In this instance the Club provides the facilitiles for
the Nations tournament snd the program is not advertising the
Club. We divide the receipts for the advertising with the U.S.G.A.
both they and us secure the advertising space.

Wie do not want to lose all the available liquor adver-
tisements, on the other hand we are not going to disobey the law.

Would you kindly advise us on the subject.
Yours very truly,

Baltusrol Golf Club

April 8, 1946.

Baltusrol Golf Club,
Springfield, N. d.

Gentlemen:
I have yours of the 7th.

There is no law or regulation which prohibits liguor
importers from advertising in a publication issued by a licensece.
The only restriction is on the amount of such advertising which
is limited to $100. per licensce.

Rule 1 governing signs and other advertising matter
reads:

"1. No manufacturer or wholesaler shall, in any
one license year, furnish or deliver to any retall licensee,
directly or indirectly, by sale, lcan, gift or otherwise,
any signs or other advertising matter, the aggrcegate cost
or reasonable valuc of which exceeds $100.00 with respect
to ecach licensed premises, and no retail licensee shall
permit or suffer the display of any signs or other adver-
tising matter furnished or delivered in viclation of this

regulation.” | .
Ny Jersey Stete Librery
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Your Club and cach manufacturer or wholesaler who
advertises in your publication will be wholly within the law
by complying with the foregoing rule. The current license
year began July 1, 1835 and will end on June &U, 1996.

Very truly yours,
D. Fredericg Burnett
Comuaissioner

MUNICIPAL OFFICIALS - DISQUALIFICATION - MUNICIPAL OFFICIALS
MAY NOT VOTE ON RESTAURANT LICENSES IF T1HL POSSESSION OF A
RESTAURANT LICENSE IS A CONDITION PRECEDENT TO OBTAINING A
LIGUOR LICENSE. h

April 8, 1936.

Major doseph Caccavajo, Editor,
North Jersey Times,
Clifton, N. J.

Dear Sir:
I have yours of April 8th re Andrew Grahan.

There 1s nothing in the Control Act or rules pertain-
ing thereto which prchibits & member of a municipal governing
board from holding a position with & manufacturer, wholcsaler
or retailer of alcoholic beverages. However, I have ruled that
a public official so interested is disqualified from passing on
the applications for alcoholic beverage licenses; and disqualified
from taking part in any matters concerning alcoholic beverages
which might come before the municipal governing board; and that
any resolutions concerning same taken by a municipal governing
board in which such public official took part werc invalidated.

On January 20, 1936, I approved an ordinance of Wayne
Township which read in part: "No such license (meaning a liquor
licenseg shall be granted for any building or premise not
operated as an established restaurant or dining place." At that
time I believed such regulation reasonable and I am of the same

~opinion today. An ordinance te license and regulate restaurants

also was forwarded to me by the Wayne Township Committee, but
this was not considered for approval because ocutside of my
Jurisdiction. Nevertheless, Mr. Grzham has no right to vote on
the granting of restaurant llcenses because thereby he could by
indirection affect the issuance of liguor licenses. What he
cannot do directly, he cannot do indirectly.

If any person without a Solicitor's Permit solicits
customers and potential customers and uses nis -influence to get
them to buy & certain brand of ale and beer, he needs such permit
clse he 18 guilty of a2 misdemeanor. Pleage furnish me specific
facts.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

LICERSES - EMPLOYEES - DISGUALIFICATION - 4 BARTENDER MAY NOT
1 ALSO BE A CONSTABLE.

April 9, 1936.

Commissioner T. C. Schepis,
Rochelle Park, New Jersey

My dear Commissioner:

I have before me your letter of April £nd asking if it
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is permiscible for a constable to serve as a bartender in
his home town,

I have already ruled that neither a licensee nor a
bartender may also be a policeman. See re Wyckoff and re
Emcrson, Bulletin 109, Items 5 and 6, copies encloscd. The
same principle applies to constables for they also are
policemen and are entrusted with the enforcement of the laws.
So also to a Justice of the Peace. . Re Bruers, Bulletin 113,
Item 9.

Because of the potential conflict between self-
interest and »nublic duty, the two jobs cannct stand together.
If the constable wants thoe job as barkeeper, ne will have to
resign as constable. If, on the other hand, he wants to serve
the public as a constable, he must forego the bartender job.
Sound public policy demandg that those entrusted with the
enforcement of the liquor Jlaw shall not have personal or financias
interest in the liquor trade.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

SPECIAL PERMITS - REQUIRED WHERL DELIVERY OF ALCOHOLIC BEVERAGES
CONSTITUTES A SALE EVEN THOUGH INDIRECTLY.

April z, 19%6.

Gerhart Renner,
McKees City, Station,
New Jercey.

Dear Sir:

Renlying to yours of March 18th by which I note that
the Young Democrats of Atlantic County are to hold a social affair
on April 7th. I also note your inquiry "Can we s¢ll sandwiches
and give beer away with them free?!

The answer is in the negative because such a transaction
would constitute an indirect sale of the beer. Nobody would get
a beer unless he bought sandwiches. Hence, the beer is included
in the price of the szandwich. That makes it an indirect sale
of the beer.

It follows that if you wish to do this, you must obtain
a special permit from the State Departuaent.

Application for the permit must be made on the enclosed
form directly to this Department by the organization sponsoring
the affair and must contain the apgprovals of the Chief of Police
and the Municipal Clerk of the municipality in which the affair
is to be held. The fee for the pernmit will he $10.00 and must
accompany the application.

Very truly yours,

D. FREDERICK BURNETT
Commissioner

By: Maurice E. Ash,
Senior Inspector
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REVOCATION PROCEEDINGS -~ RE-HEARING IMPHOPER AFTER CASE HAS BEEN
FINALLY ADJUDICATED BY ISSUING AUTHORITY - PROPER PROCEDURE Is
APPEAL TO COMMISSIOHNER.

April 6, 1936.
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T am writing you at this time with regards to the matter
of the license. of Augusta Norman which was revoked by the Hoboken
City Commission at a meeting held on Tuesday, March 81, 1946, in
which she was alleged to have sold her place of business.

Mrs. Norman, on appearing before the City Comwission

did not fully understand the matters in differcnce and upon
belng requested as to her plea to the charges, she stated that
she did not know that she had to have a transfer or license for
her bartender. NMrs. Norman was teken sick in thc¢ month of
January, 1946, due to the danp condition of the licensed premises
and was conpelled to remain away from the business in order to |
properly protect her health. Upon going out of the preuises she
still remained the ovmer and placed her brother in law in charge
to manage the business and pay the running expenses out of the
receipts and turn over the profits, if any to her. He was to
receive a salary for this service and upon her complete recovery
she was to manage the place herself. She further advises ue

that she at no time sold or transferred the business in question
te her brother in law Ben Vancoverbeurg and she is still the
owner and was unaware of the fact that he had represented himself
or attempted to represent himself as the owner.

I am writing to inquire whether or not your office
would consent to a reinstatement of the license in Question and
vermit a -hearing, 1f the same 1s agreeable to the governing body
of the City of Hoboken, with regards to the facts above, as I
feel that the plrcur%tanﬂe presented to me as outlined above,
Mrs. Norman did not understand the situwation surrounding her plea
and that at no time was she wilfully guilty of the violation
of the Alccholic Beverage Control Act as she never had transferred
or sold her business to anyone, she still remaining the owner.

T am writing you at this time with regards to the above
in order to facilitate matters and thereby save any great deal of
expense on behalf of Mrs. Norman in proceeding to a formal appeal
and additional litigation in .this matter.

;

! Trusting that you will advise me within the next few

,days as to the feasiblility of this proceeding so that I can take

the necessary steps to nake application to the governing body
@f the City of Hoboken for a reconsideration of their action
‘upon the proper consent by your office.

Very truly yours,

E. NORMAN WILSON

E. Norman Wilson, Lsq.,
Hoboken, N. J.

Dear Mr. Wilson:

I have yours of April 6th referring to the revocation
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of license of Augusta Norman by the Board of Commissioners of
Hoboken after she had entered a plea of "gullty" to charges that
had been preferred dgulnst her.

You request my consent to a re-instatement of the 1i-
cense to the end that a re-hearing may be had before the Board of
Commissioners of Hoboken provided that Board consents. You as-
sert that Mrs. Norman at no time was wilfully guilty of the viola-
tion of the Alcoholic Beverage Control iAct charged against her; in
effect your contention is that she did not realize the import of
her plea.

The City Clerk of Hoboken has certified that the 1i-
cense was revoked on lMarch 31, 1936 after Mrs. Norman pleaded
guilty to 2 charge,

"That she, as holder of the Plenary Retail bonsumatlon
License b 2é&d for QrbmloCn 28 River Street, Hoboken,
N.J., did permit the said premises to be operated
under the sole control of a person other than herself
as a licensee, without first having properly trans-
ferred sald license, in violation of Section 23 and &1
of M"an Act Concerning Alcoholic Beverages", as

~amended and supplemented, rules and rcgulatlons DPO-
mulgated thereunder, and in violation of the termg

of her license."

Your proper remedy is an appeal.

I have already ruled that, except on questions of miti-
_gation of penalty imposed, a munlcloal gOVOrninOr body or local
excise board has no power to grant a re-hearing after it had once
adjudicated facts, or guilt or imnocence of a licensee. Re -
Bischoff, Bulletin 53, Item 5; Robinson v. Newark, bulletin 54,
Item £; Re ~ Macleod, Bulletin 112, Item 4.

: , Section 28 of the Control Act sets forth the sole
method of review under said Act in revocation prOCuedJnvs in the
following language:

"In the evcnt of any suspension or revocation of any
license by the other issuing authority, the licensee
may, within thirty (30) days after the date of service
or of mailing of szid notice of suspension or of
revocation, appeal to the commissioner from the action
of the other issuing authority in suspending or
revoking such license which appeal shall act as a
stay of such suspension or revocation pending the
determination thereof unless the commissioner shall
otherwise order."

4lso, since there is no express provision therefor in
the Control Act itself, no rehearing is oermi831b1e under well
accepted principles announced by our Courts in cases cited in my
ruling in Re: Hendrickson, Bulletin 47, Item 10. The question
there involved the right of =z mun1019@litj to grant a rehearing
after it had denled a license to an applicant. The principles
therein enunciated I conceive to be applicable to your problen.
The syllabus of case of Gulnan v. Board of Chosen Freeholders
74 N.J.L. 543 (E & 4 1906) (one of the cases cite 2d) is as Tollows:

"The right of a deliberative body to reconsider its
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action on a matter of a judicial or quasi judicial
character ceases when a final determination has
been reached.!

Based upon Section 28 (supra) I am perfectly willing
to entertain an appeal and to take testimony en the question of
whether or not your client has been deprived of any of her legal
rights. With the consent of the Board of Commissioncrs of the
City of Hoboken testimony might also be taken at such a hearing
on the question of the gullt or innocence of the licensee on the
charges to which she has already pleaded guilty if by any chance
it should appear that her guilty oleca had been improvidently
entered., If the appcal 1s filed I shall sct the matter down for
as ecarly a date as 1s possible. However, in view of the plea of
guilty now on the record, the orcder of revocation would remain
in full force and effcct until final deternmination.

Very truly yours,
D. FREDERICK BURNETT,

Conmisgsioner.

REVOCATION PROCEEDINGS - TOMAR HOLDING COMPANY - FAILURE TO KEEP
PROPER BOOKS AND MaAKE NECESSARY REPORIS.

In the HMatter of the Procecdings 3
to revoke or suspend Plenary Re-
tall Consumption License No. C-1036 :
issued to
Tomar Holding Company, :
98& Broad Street, : CONCLUBIONS
Newark, New Jersey, AND
and : ORDER
William J. Brennan, Jr., Trustee,
744 Broad Street, :
Newark, New Jersey.

These groceedings were instituted A»nril 6th upon re-
quest of the Beverage Tax Division of the State Tax Department.

It appears that a copy of charges preferred against
Tomar Holding Company and notice of hearing thereon were duly
sent by registered nail addressed to it at the licensed premises
but returned by the Post Office Department with notation "De-
funet". The charges and notice were also served upon William J.
Brennan, Jr., Trustee in Bankruptey of Tomar Holding Comjany.

The Tomar Holding Co. obtained its Plenary Consump-
tion License from the City of Newark on October 28rd, 1905, and
therealter conducted a Night Club which lasted until after the
Christmus holicays and New Year's Eve, but then closed down and
was thrown into bankruptey on January 6th, 1986. The Trustce in
bankruptey, after diligent search, declares that all its officers
heve disappeared; thut he has been utterly unable to find any
records of alcoholic beverages purchased and sold, as required by
laws that he has had no information upon which to base any report;
and that he has not bheen able, since appointment, to contact any-
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one assoclated with the Company.  The records of the State Tax
Department show that no report was filed showing the amount of
alcoholic beverages purchased and sold during December, 1935.

The Company is, therefore, guilty of violating Sections
501 and 502 of the Alcoholic Beverage Tax Act, which requires
the keeping and maintenance of proper records and the making of
necessary reports.

Nothing is to be gained by extending time to the
Trustee of this drifting derelict, as he does not desire to run
the Night Club. 8o far as its license to sell liguor is con-
cerned, 1t should be sunk without trace.

It is, therefore, on this 16th day of hpril, 1936,
ORDERED that Plenary Retail Consunition License No. C-1036, is-
sued by the Hunicipal Board of Alcoholic Beverage Control of the
City of Newark to Tomar Holding Company, for premises located at
98% Broad Street, Newark, be and the same 1s hereby revoked, ef-
fective immediately.

D. FREDERICK BURNETT,
Commissioner.

COOPERATION - STATE AND FEBERAL.

Hon. D. Frederick Burnett,

Commissioner,

Department of Alcoholic Beverage Control,
Newark, New Jersey.

My dear Commissioner:

On Tuesday, April 14, 1936, Judge Avis imposed sentences
renging from three years and $1400 to = year and a day upon five
of the persons arrested at the large distillery and cracking ‘
plant seized on July 1, 1935, by your investigators at Glassboro,
N. J. After the seizure we were called into the case and it was
turned over to us for investigation and prosecution.

The two principals, Whitcomb and Turnia, who were ar-
rested after months of intensive investigation, have been inter—
ested in cracking plants and distilleries since 1927, but this
is the first time that they were convicted for their operations,

" This is but an example of what cooperation between our
organizations can accomplish.

I know that you will be greatly pleased to hear of the
outcome of this case.

Yours very truly,
W. L. RAY,
April 15, 1936. District Supervisor.
April 17, 1938,

W. L. Ray, District Supervisor,
Newark, New Jersey.

Ny cear Majors
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Thanks so much for yours of the 15th re Glassboro.
The stiff penalties imposed by Judge Avis are, @s you surmised,
heartening.

I was proud of my uwen at the time when they captured
the ecracking slant and the prisoners, anc put an end to the
nolsonous liquor there produced, and it now hecomes a Keen
sleasure to congratulate you and your men on tracking down the
nrincipals and securing thelr convictions.

Our Jjoint policy of intensive cooperation will be main-
trined at all tinmes.

Cordially yours,
D. FREDERICK BURNETT,
Conmiissioner.
LICENSES - GROUNDS OF DENIAL - M.Y RE DENIED IN ABSENCE OF
NUOMERICAL LIMITATION IF SUFFICIENT NUMBER EXISTS. ,

LICENSES - LIMITATION - SHOULD BE EFFECTED BY FORHMAL RESOLUTION
OK ORDINANCE.

April 6, 1936.
Dear Sir:
I have an application for a Plenary Hetail Consumption
License and the Members of the Council think that we have enough
licenses issued and are apt to vote it down at the next Council
Meeting Friday April 10th.

We have no ordinance enacted limiting the number of
licenses to be issued.

Will you advise me 1f they can turn it down for this
cause alone.

Yours truly,

CHaS8. E. RENTON,
Borough Clerk.

April 9, 19386.

Charles E. Renton, Borough Clerk,

Roselle Park, N.J.

Deer Sirs
I have your letter of April 6th.

A municipality may, even in the absence of & formal
limitation of the number of licenses to be issued, rcfuse to
issue licenses where a sufficient number has been issued in
the nmunicipality. This principle was held valid and apyplied
in a number of cases where denials of applications were appealed
to the Commissioner. Sece Sussex County Drug Co. v. Newton,
Bulletin 747, Item #3; Redfern v. Keunsburg, Bulletin #81,

ITtem #7; Cutinelle v. Hightstown, Bulletin #100, Itenm #13;
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Haycock v. Roxbury, Bulletin #101, Item #3. It ie¢ the very
point of the New Jersey Supreme Court decision of Bumball v.
Burnett, 115 N. J. L. &54, Bulletin #79, Ltem 9.

The determination that there are enough licenses
issued in the municipality wmust, however, in order to he valid,
be macde in the light of all the circunstances, e.g., the
number of licenses actually issued, the population of the
municipality, the character of the municipality, the character
of the applicant, the density of the population, etc. Where the
determination is reasonably made anw is done in good faith and
is sustained by the evidence, the action of the municipality
in denying further applications will be sustained on appeal.

It is highly cesiravle to avoid any p0ssible charge
of discrimination that the Berough Council formally enact by
express resolution its policy not to jssn any acdditional 1i-
censes before dellC rtions are considerea, so that it clearly
appears that it is not an excuse or 111b1 for turning down a
specific application but rather a general principle to be lived up
to irrespective of who makes the application and to continue in
full force and effect until time and experience shows that the lim-
itation should be changed. When the time for such change does ar-
rive, then it likewise should he duly enacted by express resolu-
tion or preferably by ordinance so that full notice is given and
opportunity to be heard afforded everybody.

I am heartily in favor of limitation of licenses when
done locally to fit the needs of a particular municipality and
not based on sone arbitrary state-wide proposition without
reference to the needs and wishes of the particular corwmunity.

Very truly yours,

D. FREDERICKX BURNETT,
Cormnissioner,

SPECIAL PERMITS - WHEN SOUGHT TO BE HELD ON PREMISES, THE LICENSE
FOR WHICH HAS BEEN SUSPENDED - CONSIDERATIONS APPLICABLE.

April 17, 1936.

Adele Mcllermott, Borough Clerk,
Ridgefield, New Jersey.

Dear Miss McDermott:

I have your letters of April 17th re the applications N
for Spe01 21 Pernits by Regular Democratic Club of Palisades o
Park, and by the Bergen Counuy Court Officers Associution, for
the dlsgenblng of alcoholic beverages at Light's Inn, Ridgefield,
N. J. for social affairs to be conducted by these organlvdtluns
tonight and tomorrow night respectively.

The license of Dorothy Light was suspended by the Mayor
and Council of Ridgefield, by their order of March &7th, 1936,
for a period of three months on the ground that illicit bCV@Tdé”S
and slot machines were possessed on the licensed premises. On
Merch 28, 1936, she duly filed Notice of Appesl from the Order of
Suspension. On April 1lst, I entered an order denying a stay of
suspension pending the determination of the appeal. The sus-
pension is now, therefore, in full force and effect.
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In the Matter of the Wagon Wheel Inn, Bulletin 66,
Item 10, 1 ruled that premises on which dealings in illicit
liquor have been conducted were not eligible for specilal permits
for soclal affairs.

In Greot Notch Viila vs. Clifton, Bulletin 92, Item 14,
the Retzil Consumption License of the Villa had been suspended for
a period of twelve days. The AHUTlP“H Legion Post of Paterson
hed, previovusly to the susjyension, made all arrangements for 1ts
Annual Dinner to be held at the Vzlla at a time during the term
of the suspension, but all arrangements had been made before the
order of suspension had been entered. The affair had been widely
advertised and 200 persons had made arrangements to attend. Each
of these persons and the Post 1tself would be seriously in-
convenienced if the dinner could not take place according to
schedule. I therefore ruled thit, in view of this unnecessary
hardship upon a large grouy of Innocent persons, the dinner of the
Americon Legion could take lace as L?gpneﬂ on condition that the
crdcr of sus;ension bhe cxte 1 oone day in order to nake up for
the disgensation then granted.

In the inestant applications, each of the applicants had
consumnated contracts to conduct their resgective affuirs at
Light's Inn prior to the suslension of the licensey tickets have
been scold; the affairs havg been widely adV@rbluhﬁ and all z2rrange-
ments have bheen completea. In hoth cusges, the apslicants declare
that Lightts Inn is to have nothing whatsocever to do with the
sale »r dispensing of alcoholic beverages, but that all such
beverages will be sold and dispensed only by mvdDbPa of the
aynlicant organizations. 411 that is desired is to use the
Inn az a place for the holaing of their respec tive affairs.

In view of thesc facts, and because your Mayor and
Councill, not wishing to penalize the innocent, have approved
the regpective applications on condition that each regpective
applicant is held fully reslongible for dispensing alcoholi
beverages at the prenises in question, I huve granted each
application subject to said condition and vlthJUt extension
of the time of the suspension,

Very truly yours,

D. FREDERICK BURNETT,
Cormissio nera

MUNICIPAL ORDINANCES - LICENSES - OTHEd MERCANTILE BUSINESS

PLENARY RETAIL DISTRIBUTION LICENSES - STATUTORY OPTION TO
EXCLUDE SUCH LICENSEES FROM THRANSACTING ANY OTHER MERCANTILE
BUSINESS MUST BE EXEHCISED IF AT ALL BY OKDINANCE.

’““ITQU RETAIL DISTRIBUTION LICENSES - NO OPTION TO EXCLUDE
SUCH LICENSELS FrOM THANSACTING OTHER MEnCANTILE RUSINESS.

April 9th, 1936

John Gaunt,
Borough Clerk,
Ruuvcm@a@, New Jersey.
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Section XX of your resclution accpted dJune 6, 19468
requires that the licensed premises be separated from any other
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business by substantial partition and have an independent
entrance, except in the case of cafes, lunchrecoms and restaurants.
Ag worded, it applies to all classes of licenses the issuance

of which the resolution authorizes. '

So far as Section XX applies to plenary retail con-
sumption licenses, well ana good. The statute, Section 13,
sube. 1, prohihits in the first instance the issuance of such
licenses for premises upon which any mercantile business other
than the sale of alcoholic heverages is carried on. But the
section, as it now standes, cannot affect elther plenary or
limited retail distribution licenses. ©Section 13, sub. da of
the Act authorizes the governing body of each municipality to
enact that plenary retail distribution licenses shall not be
issued to permit the sale of aleolholic beverages in or upon
any .premises in which any other mercantile business is carried on,
but requires that the restriction be adepted by ordinance. Mere
resolution will not suffice. To be legally cffective, it must
be enacted by ordinance. And, furthermore, so far as limited
retall distribution licenses are concerned, the option to
restrict their issuance to premises selling alcoholic beverages -
exclusively does not e¢xist. There is no provision for it in
the Act. And in the absence thercof, it cannot be done. Hence,
Section XX 1is effective only so far-as it applies to plenary
retail consumption licenses. It should, thereforc, be amended
so that by its terms it expressly applies only to plencry rctail
consumption licenses.
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Very truly yours,

D. FREDERICK BURNETT
Commissioner

MUNICIPAL ORDINANCES - QUALIFIC&TIONS IMPOSED UPON APPLICANTS
FOR SEASONAL RETAIL CONSUMPTION LICENSES ADDITIONAL TO THOSE
FOR PLENARY RETAIL CONSUMPTION LICENSES DISAPPROVED. -

April 4th, 1936.

Williom B. Jeffrey,
Clerk of Ocean Township,
Oazkhurst, New Jersey.

Dear Sir:

I have before me the ordinance to regulate the
sale of alecoholic beverages in the Township of Ocean,
which was passed by the Township Committec on May 17, 1935.
It is approved as submitted subject to the following comments
and exceptions:
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Section 7, in conclusion, restricts the issuance of
scasonal retall consumption licenses to bona fide hotels:
having at least thirty rooms and which shall have been owned
or operated by the applicant for a peériod of at lcast two
years before application is made. The ordinance does not
similarly restrict the issuance of plenary retall consumption
licenscs., Plenary retail consumption licenses appear to be
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issuable to any applicant who qualifies under the act. Your
rule 2pplies only to seagonal licenses. But I think I under-
stanc the purpose. I take it that it was designed to protect
the small plenary retall consumption licensec, who attempts
to keep hils business open and running thce yeur round, from
those who would come in only for the summer season and ¢njoy
the fruits of the good months, to the disadvantage of the
yearly licensee, without sharing in the bad. But the regu-
lation raises many qguestions. '

In the first place, the regulation is not, as I see
it, concerned with liquor control. On the contrary, 1t
appears to be concerned scolely with an economilc matter with
respect to which there is some woubt as to the authority of
municipalitics to exercise jurisdiction. The Alcoholic
Beverage Control Act was designed to regulate the manufacture
and sale of alccholic beverages. It is, primarily, & control
measure. As such, it does not give municipalities jurisdiction
to act in any matters relating to alcoholic beverages other
thon control. 8o your regulation would not purpose, as
prescribed in Section £1, to achieve the fair, impartial,
stringent and comprehensive administration of the Act. Nor
would it accomplish the objects of the sct (Section 29). Nor
would 1t regulate, within the contemplation of Section &7, the
conduct of licensed businesses or the nature and condition of
licensed premises. '

, Morecover, according to the Statute, the same qualifi- ,
cations are required of applicants for plenary retall consumption
and of applicants for seasonal retail consumption licenses,

And both classes of licenses confer the same privileges.

Also they serve the same purpose. The only difference between
them 1s in the length of the license term. How then can you
support such a distinction between them, if both are to be
issued, either on control or economic grounds.

The regulation would permit only thosc¢ hotels having
at least thirty rooms and which had been owned or operated by
the applicant Tor a periocd of at least two years before appli-
catlon was made, to qualify. These two requirements are ex-
traneous. A bona fide hotel is & bona fide hotel regardless
of the number of rooms 1t contains, regardless of whether it has
ten rooms or thirty rooms, or three hundred rooms. And it may
likewise be a bona fide hotel without having been owned or
operated by the particular applicant for the license for the

preceding two_gea_s.. Th% 1im%tation o{ the nunber, of rooms to
& pininun of thirty is at best an arbitrary Iimitation,

Why thirty? Why not some other number? Doth the mninimum roon
requirenent and the two-year probationary pericd lose whatever
‘value they nay have as control measures by virtue of the

fact they would in nowise prevent the same applicant from
obtaining during that same period any other class of retail
license.

For these reasons, the concluding proviso of Section
7 is disapproved.
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Very truly yours,

D. FREDERICK BURNETT
Commissioner




BULLETIN NUMBER 115. ' Sheet #13.

12. MUNICIPAL ORDINANCES - REGULATION PROHIBITING EMPLOYMENT
OF FEMALES TO SELL OR DISPENSE ALCOHOLIC BEVERAGES EXCEPT IN
DINING ROOMS APPROVED. SAME REGULATION WITH BESPECT TO
HINORS DISAPPROVED.

MUNICIPAL ORDINANCES - JAG LIST - DISAPPROVED.

MUNICIPAL ORDINANCES - MAXIMUM QUANTITY OF ALCOHOLIC BEVER4LGES
WHICH MAY BE SOLD - DISAPPROVED.

April 7th, 1936,
Robert J. Pettit,
Borough Clerk,
Netcong, New Jersey.

Dear Sir:
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Section 4 (D) of your resolution of December 4, 1933,
says that no female or minor shall be employed, hired or per-
mitted to sell, dispense or deliver any alcohclic beverages
except in a public dining room clearly visible from the street.

So far as the regulation applies to females, it would be approved.
Anc this despite the fact that it could be questionea on the
ground of discriminating hetween members of the same license class
because it excepts public dining rooms, allowing females to

serve or dispense alcoholic beverages therein but in no other
places. The exception in favor of dining rooms would fall within
those contenplated by Bulletin 19, item 7 and Bulletin 43, item 11
and for the reasons given therein, woulcd likewise be tentatively
anproved. But so far as the regulation applies to minors, it
would not be approved. The statute, Section £3, prohibits the
employment by licensees of anyone who would fail to qualify as a
licensee and in Section 2% prohibits the issuance of any license
to a minor. The only exception to the rule laid down in Section
24 1s that provided in the section itself which saysg that minors
may be employed, but only with the Commissioner's approval,
nrovided that they not in any manner whatsoever sell or solicit
the sale of alcoholic beverages. So far as the exception in
favor of public dining rooms applies to minors, it would be
Gisapproved because contrary to statute. Furthermore, so far

as the regulation deals with the employment of minors in general
it had better be omitted entirely becouse 1t deals with matters
controlled by statute and as to which definite rules and regula-
tions have already been promulgated.  See Bulletin 82, item 10.

Section 4 (F) says that no alcoholic beverages shall be
sold, dispensed, given or delivered to any habitusl drunkard nor
to any person whose name shall be certified to as ineligible to
purchase or receive alcoholic beverages by the governing body,
further providing that the names so certified shall be coil-
spicuously displayed on the prenises where alcoholic beverages
are sold. Now there is no question in my mind as to the socund-
ness and desirability of prohibiting sales of alcoholic ,
beverages to habitual drunkards. Every right-thinking person
would support such a regulation. But I have grave doubts as to
the propriety of the so-called ineligible list in the form in which
you have set 1t up. - According to your regulation, all that is
necessary in order- to put names on this list is that the governing
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body shall declare -the persons ineligible. But no person is
chargea with keeping the list, nor is any o»rovision made for
removing names from the list, nor is any criterion set up so as to
measure the particular conduct which will cause names to be in-
cluded. If these anc other matters of common fairness are¢ care-
fully thought out and resdbmitted, I will consider the rcgulation
again. But as it now stuands, I cannot approve it because it is
gntirely too arbitrary and unfair. Re Matawan, Bulletin 67, Item

SR A R »

Section 4 (H) says that the maximum quantity of alco-
holic beverages that may be sold for consumption off the licensed
premises shall be not more than one quart of liquor or wine, nor
more than six bottles of beer. As worded, the regulation avails
you nothing so far as elther temperance or control over the sale
of clcoholic beverages is concerned. It does not say how often
or, rather, how seldom such purchasecs may be made. In fact, it
would permit the maximum quantlity to be purchased as many times per
day as the purchaser could travel in and out of the store. 4s it
now stands, even if it could be enforced, it would be of little
value, I suggest thzat you reconsider the regulation from a
oractical point of view. Consider the difficulty of its enforce-
ment, the ease with which it could be evaded, the extent of the
benefits to be gained even if it could be enfor ced. If, after
further consideration, the Council decides that some such regu-
lation is necessary, I suggest that it be redrafted so as to mgke
it more cefinite ,and »>recise.
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Very truly yours,
D. FREDERICK BURNLTT
Commissioner

MUNICIPAL ORDINANCES - LIMITsTION OF LICENSES - SHOULD RUN FOR THE
FISCAL NOT THE CALENDaR YEAR.

MUNICIPAL ORDINANCES - SCREENS - HOTELS, CLUBS AND FRaTERNAL
ORGANIZATIONS - HEREIN OF DIbCRIMINﬂTION BETWEEN MEMBERS OF THE
SalfE LICENSE CLASS.

MUNICIPAL ORDINANCES - REGULATIONS SHOULD BE SUFFICIENTLY PRECISE
TO INDICATE EXACTLY THEIR APPLICLTION.

April 8, 1936,

Mrs. Johanna E. Berton, Clerk
Borough of Pine Hill
R. D., Sicklerville, New Jersey.

Dear Madamn:

Section 13 of your resolution adopted July 3, 1934, so
far as it limits the number of plenary retail consumptiorn and
distribution licenses which may be issued, sinilarly as with .
Sections 7 and,;g, for the reasons stated in Bulletnn;O item 2,
does not need py approval in the first instance in order to he
effective, But I note that Section 13 limits the number of
licenses to be issued during any one calendar year. This would
rean that once the full quota of licenses had been issued during
any calendar year, no further licenses -ould be issued until the
next calendar year. ©So if the full quota were issued prior to
June 30th and, consequently, all expired on June &0th, no new
licenses or renewals could be issued until the next January 1lst,
six months after the old ones expired. The ¢alendar year is not
the term during which the regulation should run. Licenses run for
the course of the fiscal year from July 1lst to the June 30th follow-
ing, and limitations as to the number should run concurrently,. for
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the same period. Furthermore, the measure is not the number of
licenses issued but the number of licenses outstanding ana in full
force and effect. The fact that licenscs have becn issued 1s not
the criterion because subsequently sone or even all may be surren-
dered or revoked. If issuance is the criterion, none could be
granted to toke their nlace because all those which the limitation
allowed would already have becn issued. ©Sectlon 13 should bc
amencded so that it limits the number of plenary retzll consungtion
and distribution licenses which nay be issued and outstanding at
the sane time during any one fiscal year.

Section 14 of the same resolution reguires that cur-
taing and screens at the windows and doors of licensed premises
shazll be so arrangecd that the interior shall be fully exposcd to
public view, exceysting hotels, clubs and fraternal organizations,
unless the place of sale therein adjoins a public highway.

I should think that if the exception excusing hotels,
clubs and fraternal organizations from complying with the rule
werc valicd at alil, th¢t it would have to apuly regardless of
whether or not the place of sale in the hotels, clubs ana fraternal
organizations adjoins the public highway. The principle uncer-
lying the exception would appear to be grounded, rather than upon
the location in the building of the place of oalb, upon the differ-
ences between hotels, clubs ana fraternal organizations on one
hand and other licensecs on the other hand, which exist because
of the different sort of busincss that each group conducts. But,
granting that the distinction is warranted and that hotecls, clubs
and fraternal organizations uay be excused fron the regula tlun re-
quiring adequate public view, what reason is there to scgregate
sorme of the hotels, clubs and fraternzl corganizations from the
group anc to confer upon then and not others the privileges of the
excestion., It does not seem to me as if there were any valid reason.
At least, not merely because the place of sale is off the public
highway. If there is no objection to curtains or screens which ob-
struct public view in hotels or clubs or fraternal organizations
which are off the public highway, why should there be with respect
to hotels or clubs or fraternal organizations which hapjpen to ad-
join a public highway. And the ease with which the rule could be
evaded, merely by moving the place of sale to the rear of the
builéing, defeats its very purpose. Whether or not the place of
sale in or the hotel, club or fraternal organization itself ac-
joins a »ublic highway does not secn to be the criterion by which
to neasure whether or not they should fall within the exception.
It is, therefore, disapproved.

S0 the regulation now stands: '"Curtains and screens at
the windows and doors of all licensed .laces shall be so arranged
that the interior of the placc licensed shall be.fully exposed to
public view at all times, provided that this rule shall not apnly
to hotels, 'clubs or fraternal organizations." .

The exception in favor of hotels is approved. And this
despite the fact that 1t could be questioned on the grounc of dis-
criminating between menbers of the same license class because it
excepts hotels from the general regulation prohibiting the sale of
alcoholic be Verage¢ in any place concealed fron public view. The
exception in favor of hotels falls within those Qontgmgldteu by
Bulletin 19, itenm 7 and Bulletin 43, iten 11, wherein certain regu-
laticns, although appearing to be discriminatory, are distinguilshed.
Morecver, I have ruled in a case heard on apjpeal and fully contested
that an ordinance barring screens in licensed premises nay proverly
except hotels from its operation; that while 1t cdoes discriminate
between nembers of the same license class, 1t nmay properly do so in
case of hotels. Retail Liguor Dealers Associatin v. Plainfield,
Bulletin 70, iten 1. '

But so far as the exception apslies to clubs and fratern-
al organizations holding plenary retail consunption licenses,it is not
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approved.  Apyplicants for club licenses are closely restricoed by the

statute and the rules and regulations in order to insurc that

such licenses may be issued only to bona file clubs and in bona
fide clubs the causes which give rise to screen regulstions may

be considered to be sufficiently remote to Suyort omitting the
Screen regulation entircly. But not so with respect tu clubs or
fraternal organizations holding plenary retail consumption licenses,
They qualify as do any commercial avplicents and have the privilege
of celling toc the genersl public. The situation resulting from
your regulaticn would be that any commercial organization merely
by classifying itself as a eclub or fraternal body could bring it-
self’ within the exception and thereby evade the regulation. This
is because there is nothing in the regulation by which to measure
whether or not a licensece could be classified as a club or
fraternal organization and consequently come within the exception.
I think that the section should be reworded so that the exception
applies only to hotels. If the Council wants to include, in
addition, clubs and fraternal organizations, it should set up
specifically the terms and conditicns compliance with which would
enable clubs and fraternal organizations to qualify for the
privilege of exemption. Then you would have sn adequate standard
by which to measure. Cf. re Voorhees Townshis, Bulletin 105,

item 9; re Mullica Township Bulletin 109, item 4.
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Very truly yours,
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Commissioner
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