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l. APPELLATE DECISIONS - ESSEX COUNTY RETAIL LIQUOR STORES ASSN. v.
NEWARK, SABAR ASSOCIATES AND HOME LIQUORS, INC.

ESSEX COUNTY RETAIL LIQUOR . )
STORES ASSOCIATION, ‘

. ) :
Appellant, - ‘ - ON APPEAL
' ) CONCLUSIONS
Ve ) AND ORDER
. MUNICTPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY OF )
NEWARK; SABAR ASSOCIATES,
t/a SABAR ASSOCIATES, AND HOME )
LIQUORS INCORPORATBD OF NEW JERSEY, )

Respondents.
Brass & Brass, Esqs., by L.eonard Brass, Esq., Attorney for Appellant.
Vincent P. Torppey, Esq., by James E. Abrams, Esq., Attorney for
. Respondent Board.
Abe W. Wasserman, Esq. and Harry Castelbaum, Esq., Attorneys for
"~ Respondent Home Liquors, Inc.
Franklin Swersky, Esq., Attorney for Respondent Sabar Associates.

"BY THE DIRECTOR:
~ The Hearer has filed the followlng Report herein°

"This is an appeal from the action of respondent Board, whereby
on July 19, 1961, by a unanimous vote, it granted the application of
respondent Sabar Associates, a partnership comprised of Jacob Welss,
Louls Ranch and Harry Lapidus, trading as Sabar Associates (hereafter
Sabar) to transfer its plenary retail distribution license D-93 from 445
Chancellor Avenue to 476-78 Market Street, Newark, and on August 16, 1961,

- by a similar vote, granted a person~to—person application for transfer
of sald license from respondent Sabar to respondent Home Liguors In-
corporated (hereafter Home). .

"Appellant, in its petition of appeal, alleges that the actions
of the respondent Board should be reversed for the following reasons: -

- (1) That Sabar never intended to make a bona fide
= - transfer of their license to 476—78 Market Street

(/) That Sabar had no right of possession to 476-78 Market
Street when they filed. their, place-to~place application,

(3) That the applications for place-~to~place and. person-
to-person transfers were not bona fide.

(4) That the Board's approvals of the applications were in
- violation of Rule 14 of State Regulation No. 6. ,

'~ ®The answer filed on behalf of respondent Sabar denied that the
actions of the Board were contrary to Rule 14 of sald Regulation and
by way of separate defenge, state%
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1(1) Transferability of liquor license is not dependent
upon the continued operation of the licensed
business by the transferor.

9(2) Rule 14 is for the benefit of the transferee

~ that he is not burdened with a location in tﬁe :
gvent a person to person transfer is approved, but
a place to place transfer is denied. This rule is
optional and makes allowance for Joint or separate ‘
applications. Rule 14 of Regulation 6 does not COmpel
a Joint application.

t{3) Thc transfers of place to place and psrsons to person
were in conformity with applicable law and inasmuch as .
both transfers were validly effected, 1t is immaterial
“that two ssparate applications were fi&eda

iThe answer filed on behalf of respondent Home denied the
allegations of the appeliant. The answer filed on behalf of the responden
Board denied the allegations of the appellant and contends that the
grounds upon which the issuing authority made lts decisions were based
upon the factual testimony before the Board from which it, in its sound
disaretiong concluded that the transfer should be made. v

"The appeal was heard de novo pursuant to Rule 6 of State RS
Regulation No. 15. The transcripts of the proceedings before the
respondent Board were received in evidence and additional and supplemental
testimony was presented by appellant and respondents Home and Sabar,
in accordance with Rules 6 and 8 of saild Regulation.

"The record before the local Board discloses that on July 7,
- 1961, Sabar filed their place-to-place application with the clerk of’ the
. Boafay that on July 19, 1961, a public hearing was held before the Board;
that no objector appeared at the hearing; that onl.July 19, 1961, the
Board sdopted a resolution granting -the place~to-place transfer of sald
‘license (endorsed and effective July 25, 1961). The Board's record
further discloses that on August 3, 1961 Home filed its person-to-person
application with the clerk of the Board that on August 16, 1961, a public
hearing on the application was held before the Board:; that appearances B
were entered for all parties concerned by thelr respective attorneys; that
following a conference between the attorneys, the attorney for Home
placed on record the following stipulation' 7

1T will stipulate that the agreement between Sabar
Associates and Home Liguors was made on May 29, 1961,

and that it was an agreement contingent upen approval

of the application for transfer of license by Sabar
Associates from the situs on Chancellor Avenue, in
Newark, to 476 and 478 Market Street, and further con-
tingmnt ypon transfer of that same licen399 for premises
on Market Street, from Sabar Associates to Home Liquors.

1Tt is further stipulated that following the execution of,
this contract, Sabar Associates made an application for
‘place-to-place transfer, to premises which are beyond one
thousand feet from any other (sic) license, -

tAnd that application was heard by this Board on July 19th.
and the transfer wes approved.?

*“he attorney for appellant contended that under the circum- :
sﬁanceag ‘Home was required to file a single application for the place-to-
place and person-to-person transfer and that the procedure of the .filing
of separate applications as hereinabove outlined was in violation of
Rule 14 of State Regulation No. 6, which reads as follows:
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'Transfers of 1icenses both as to personamiplace may be
applied for simultaneously and in a single application;.
.. but if there is such combined application for person-to-
- person and place-to-place transfer, the license shall not -
. bhe transferred to the applicant unless the place—to—place f“
'transfer 1s also effected. ! ‘yn 4 ‘

SR "At the close of the meeting, the Board adopted a reeolution
sgranting the person—to—person application. ;

~a-<wi"At the hearing held herein Louis R. Cerefice Chairmanoof
I‘Vhe local Board, testified (in lieu of the transeript of proceedings .
.of placeuto-place transfer; which, by stipulation at the end of the .A‘A
i hearing was. Pplaced in evidence), that no objectors appeared at the’ j-~‘
opublic. hearing on Sabarts place-to-place application; that the . - =~
© applicant met. the requirements of the Board; that the application was
7in proper form, and that , like others of a similar nature, 1t was.
‘rocessed in a routine manner.- - .

[, "Mro Cerefice further testified that the name of the respondent ‘
@;Home was not brought up at said meeting; that as far as the Board was ‘M""
néerned, Sabarls application was made in good faith; that normally in-
_placeeto»place application, it is assumed that the applicant intends
Yo .conduct his licensed business at the new location; that the license

_in question was a’''distress license! (purchased by Sabar from a trustee-

or ‘receiver in. bankruptcy), that in view thereof and despite his assump- -

‘t*on “that Sabar would operate the lioensed business at the new’ looatiOn,

" "“not sure of the same. ST x o e

:T-'Mr. Cerefice called as a witness by appellant testified

"that;with respect to the place-~to-place transfer, the . Board assumed -
that Sabar:had a right to possession of. the: proposed sitej thé&t the -
Board relied upon Sabar's representation in their application that
ne:.other tharn Sabar had an interest, directly or indirectly,: in,
13cense or in the business to be conducted under the license.: Mr.
fice further testified that at the public hearing held on Home's ® Y
,on~to~person application; the Board was fully informed. that Home, on
May 29, 1961, had agreéd to purohase Sabar's license contingent on. .
“the-Board's approval of the aforementioned place-to—place and person-to

:ﬂOn cross—examination Mro-Cerefice testified that he knew
- that the license i question was a 'distress license!: ‘because’an - :
‘appliéation:had been made to the Board to transfer the same to a trustee
‘ ankruptcy..;_;, AR L T A

Jacob Weiss, a partner of Sabar, testified that Marshall
Liquors incorporated their predecessor-in-interest, was indebted’ to
Sabar in the sum of %lo 500; that Marshall was declared a bankrupt,_,,
+ythat on. June 14, 1961 the Board approved a transfer of the.license.
rom: the' ‘trustee in bankruptey to Sabar; that Sabar ‘did- not. undertake
iconduct any business under the license at 445 Chancellor Avenue, }jj~e
ecause of the keen competition in the area; that Sabar, while looking
or:'a suitable,location, was -approached by a business broker, that-on-
ay.R9; 1961, as a result of negotiations by aforesaid business broker
hd ‘another. broker, ‘Home &agreed to purchase, the license and licensee's '’
usineSs ‘on: the following conditions: . (a)- that the local Board ‘would.
.8pprove an application to transfér the license to premises 642-648
‘Broadway or other sultable location, (b) that the local Board would &p-
.:prove & person-to-person application to Home, and (€£) that Home will be,fw
f@able%toiobtain a satisfactory lease at the\new location. R

-;f"Mr.~Weios further tes tified that 'We made this agreement e ,ff
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because we thought that in case the license wasn't transferred, at
least we would have a location that we could open up and maybe do
something later with, or sell it on a difference basis?; that on July -
6, 1961, Joseph Santa Maria, attorneyminofaot for the owner of premises - -
476 78 Market Street, advised Sabar in writing that on even date
therewith, he had executed and delivered a lease to Home for the premises
contlngent on the approval of aforementioned applications and that in the
event the local Board approved the place-to-place application and denied -
the person-~to-person application, Sabar may occupy the premises on a s

- month~to-month basis or lease the premises under the terms of aforesald
.lease. Mr. Weiss further testified should the aforesaid eventualities

- come to pass, that Sabar intended to sell their license from the new

~ location and, if unsuccessful, they would undertake to conduct the

, %icensed business and bhereafter attempt to sell the same as a going

usiness.

0n créssmpxamlnation} Mr. Weiss testified that he did not
disclose Sabaris agreement with Home to the Board, and that he did not
- conslder that the agreement gave Heme an int@rest in the licensg.

“Appellantih contention that Sabar never intended to make a.

bona fide transfer to the proposed site is without merit. Mr. Weiss?
uncontroverted testimony is clearly to the contrary. :

: "With respect to appellantis second contention, it is well-
establlshed that an applicant for a liquor license must have possession,
-8 right to possession of, or interest in the premises sought to be
licensed. Richwlne v. Pennsauken, Bulletin 1045, Ttem 2. However,
there is no requirement as to the guantum of such interest provided the
applicant has a colerable claim to possession and control of the premises.
‘Rittenger.v. Bordentown et al., Bulletin 547, Item 10, In view of the
provisional letting ou JUuLy 6, 1961 of the premises by the attorney-in-
- faet for the landlord to Sabar on a month-to-month basis with an option
Cto oceupy the premises under the same terms of the lease given to Home -
(provided that Home did not take possesslon of the premises), I find
that Sabar had a colorable claim to possession and control of the
 .premises,

fAppellantis third contention 1s based on the grounds that (a)
Sabaris place-to-place application did not disclose that Home had an
interest in the license, and (b) that Sabar did not inform the Board of
their pending agreement to sell their license to Home. I find no merit
to these contentlmnao : ¥

fiAs to (a) it is clear that the agreement in a legal sense
does not constitute an Ilnterest in the license by Home. Such an interest,
would come into being only upon the Board'!s approval to transfer the o
license to Home. As to (b), the transcript of the proceédings on Home's
-'personntowperson app]icatlon discloses that the attorney for Home ’
‘made 2 full disclosure of the pertinent parts of the purchase agreemenb.,

L find no merit in the appellant's fourth conteéntion. Rule 14
of State Régulation No. 6 did not make it mandatory for Home to file a
combined application for place-to-place and person-to-person transfer.

: nAfter reviewing all the evidence, the exhibits, and the briefs
presented, I conclude that app@llant has falled to sustain the burden of
proof in showxng that the actlions of respondent Board were, erroneous.
Rule 6 of State Regulation No. 15, Helms v. Newark et als., Bulletin

1398, Item 3.

, "For the reasons aforesaid, it is- recommended that an order be
- entered affirming the action of the respondent Board and dismissing the
appeal " s
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Pursuant to Rule 14 of State Regulation No. 15, exceptions to
the Hearer'!s Report and written argument thereto were filed with me by
the attorneys for appellant, and written answering arguments were filed

. by the attorney for respondent Home Liguors. Thereafter, on my own
motion, pursuant to aforesaid Rule, I heard oral argument.

e ‘ I shall affirm the Hearer's Report, but with some raluctance

v'for the reasons hereinafter givena , '

. The original place to-place transfer from 445 Chancellor Avenue

%o 476-78 Market Street, Newark, was granted by respondent Board on
July 19, 1961, without objection. It is obvious to me that at the time

- the Board was of the opinion that Sabar fully intended to operate under-
its license at the new location, whereas the facts produced at the

- hearing on appeal convince me to the contrary. The conditional contract
of sale to Home Liquors, Inc.wwas signed by the parties prior to the
transfer in guestion negatiV1ng any intention of Sabar (a money-lending
organization) to engage in the retall liquor business at the new or any
other address. My opinion is further fortified .by the taking of a
conditional lease by Home Liquors, Inc. for the new premises prior to
the transfer of the license to it. One would have to be naive to come

" to any other conclusion. ' '

. T would strongly recommend to the respondent Board that they
familiarize themselves (if they have not already donecso) with a
resolution of record passed by a prior Board of which one of the

. present Board members was at the time a member and designed to prevent
from occurring just such a situation which they have approved in this
‘ Case. :

= Of record in the Divisjon's files is a copy of the following
resolution adopted May 12, 1955: .
"BE IT RESOLVED BY THE BOARD OF ALCOHOLIC BEVERAGE ’
CONTROL OF THE CITY OF NEWARK, that the following
resolution be adopted:

"That is is opposed to trafficking in and acquisition
of liquor licenses by speculators at Receivers! or
Assignees? Sales (court appointed or. otherwise) and

- that hereafter the purchasers of assets of a tavern
or package goods store (C and D licenses) and the ,
Receivers' or Assignees’ right, title and interest in
and to a liquor license of such defunct or insolvent
llcensee must show, upon: application for the transfer
or renewal of said license to the purchaser, public
necessity for same and that the public convenience
will be served thereby (possession of the premises
wherein said licensee had conducted the business of
dispensing ligquer); and that the purchaser, in good
faith, intends to operate under sald license; and that
the. assets and license were not acquired for transfer
or renewal for the purpose of investhent and resale,

- and that the acquisition was not merely an incidental
concomltant to a real or porsonal property transaction."

.

If the Board does not intend to be guided by the resolution
in question, they. should rescind it. ,

I shall affirm the. Hearer's Report without further comment
-and dismiss the appeal.

: Acoordingly, it is, on this 1st day of Februdry, 1962,

" ORDERED that the action of the respondent Board be aifirﬂed,'
and . that the appeal herein be and the same 1s hereby dismissed.

. _ .~ WILLIAM HOWE DAVIS
' ' B ‘ : - DIRECTOR '
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2. APPELLATE DECISIONS ~ NORTH CENTRAL COUNTIE RETAIL TLIQUOR STORES
ASSOCTATION v. EDISON AND R. H. NACY & CO. (Case No. 1).

‘Case No. 1
'NORTH :CENTRAL COUNTILES RETAIL
LIQUOR STORES ASSOCIATION,

‘ON REMAND
CONCLUSIONS
~ AND ORDER

Appellant,
Ve

‘MUNICIPAL COUNCIL OF THE TOWNSHIP
OF EDISON, AND R, H., MACY & C0.,
: INC., t/a BAMBERGER'S NEW JERSEY

' Respondents.
Samuel Moskowiteg Esq., and Samuel J Davidson, Esq., Attorneys
: for Appellant.,
Christian J. Jorgensen, Esq., by R. Joseph Ferenczi, Esqo, Attorney
for Respondent Municipal Council.,
- Lum, Biunno & Tompkinsﬁ Esqs., by William F. Tompkins; Esq., Attorneys
for Respondent R. H.vMacy Co., Inc.. /

BY THE DIRECTOB.
The Hearer has filed the follOWing Report herein°

. WThese proceedings are supplementary proceedings in the above
_ appeal which was teken from the zction of respondent Municipal Council
whereby it renewed (for the 1960-61 licensing year) a plenary retail
consumption license held by respondent R. H. Macy & Co., Inc. for
premises on the second floor of its building 1ocated at WOOdbridge
and Parsonage Roads, Township of Edison.‘ _

"On Janudry 3, 1961, the Director entered his Conclusions and

Order affirming the action of the Municipal Council. North Central
Counties Retail Liguor Stores Assn. V. _Edison, et al., Bulletin 1375,
Ttem 2. Appellant appealed to the Superior Court, Appellate Division,

~and, by its decision dated June 30, 1961, said cotrt reversed the
'Director's order. North Central Counties Retail Liquor Stores ASSOClath
v. Township of Edison et al., 68 N. J. Super. 351. Thereafter these :

‘supplementary proceedings were instituted pursuant to that portlon of
the gourt's opinion which provided as follows.

iThe order of the Division is reVersed but without SR
costs, and without prejudice to further proceedings
before the Division or the Municipal Council which may

~ eventuate in arrangements for the licensee. to conduct

"~ its operationsg eonformably with the views ' expressed herein.?’

- "On July jl 1961 all parties to the appeal. were notified

that a hearing would ‘be held at the offices of this Division on August
31, 1961 to receive evidence as to proposed plans of respondent R. H.
Macy & Co., Inc.: (hereafter Macy) to change the operation of its licensed
pusiness to conform with the decision of the Appellate Division. At said
‘hearing ¢ertain plans setting forth a propesed 'neutral space or area!'
on the second floor of its building were introduced into evidence by Macy
»but these plans need not he considered herein for the reasons herein-

“after set forth.

' _ "On November 11, 1961, before any decision had been entered
as & result of the hoaring held on Augugt 31, 1961, respondent Municipel
Counéil adopted a resolution granting an application made by Macy to
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transfer its license (as renewed for the 1961-62 licensing year) from
its present locatiom on the second floor of its bullding to other
premises not yet constructed on the mall level of ssid building;
provided, however, that the license shall not be actually transferred
unless and untll the new premises have been completed. Shortly therés-
after the attorneys for Macy filed with the Director a notice of motion
to reopen the record for the purpose of introducing evidence as to said
transfer, and a hearing upon sald motion was held on December 5, 1961,
The evidence introduced at said hearing will be considered to determine
whether the changes proposed to be made at the premises to which the
license has been transferred will conform with the views expressed in

. the decision of the Appellate Division.

"At the hearing held on December 5, 1961, the attornmey for
respondent Macy introduced into evidence its application for the
transfer of its 1961-62 license to premises described as 'Northeast

- corner of the mall level floor of the Bamberger Store, which is out-

lined in red on the attached diagram.! The diagram discloses that there

Js to be an entrance vestibule on the north side of the building at the

mall level; that a member of the general public may enter any of six
doors from the mall to sald vestibule; that he may walk straight
through the vestibule and enter the main portion of the mall level
floor where merchandise of many kinds is sold and displayed, or he may
turn to his right and pass through a door which leads to stairways to
the upper or lower level, or he may turn to his left and enter through

- one of two doorways which lead into the proposed licensed premises. It

further appears that these proposed licensed premises are to be entirely
enclosed by solid walls with the exception of the aforesaid doors

5~between the vestibule and the licensed premises, a wlndow which opens
. Ypon the mall and a doorway on the west side of the proposed licensed

~premises which will be used solely by Macy's employees and which may not

be used by the general public. From this evidence it sufficiently appears
that there will be a physical separation of the respective different

‘businesses licensed and uvnlicensed, so that a patron of one cannot pass.

directly into the other. In other words, the entrance vestibule. will
constitute a 'neutral area or space’lwhich the court deemed necessary to

-satisfy the pertinent requirements of R.S. 33:1-12(1).

"In its brief filed herein appellant contends that no license

" exists at this time by reason of the reversal by the court and that the
- operation as presently conducted is contrary to the law. In my opinion,

appellant is mistaken as to the effect of the court's declsion on the
existence of the license. This is clear from the portion of the opinion

. ¢ited above, Ordinarily, a license continues in effect untilZ it is

revoked or cancelled or has expired. If the decision of the court could,
in some fashlon, be construed as a revocatlon or cancellation of the
license, there would have been no need for the provision that the

. reversal of the Directoris order was 'without prejudice to further o

proceedings.! It is true that, as has been determined by the Court, the
operation as presently conducted is contrary to the law.  However, since

- appellant's attorney has requested & separate decision in this case,

that matter will be dispesed of in the pending appeal case between ‘the
parties described as Case No. 2 and to be decided herewith.

"It is recommended that, since the license which is the subject
of this appeal has explred by its terms, no order should be entered
herein. It is further recommended that Conclusions only should be

‘entered hereln by the Director finding that the changes proposed to be

made at the premises to be constructed on the mall level of the building
will conform with the views expressed in the decision of the Appellate
Division." : : , \

Pursuant to the provislons of Rule 14 of State Regulation No. .

| 15, exceptions to the Hearer's Report and written argument thereto were

filed with me by the attorneys for appellant and written answering
argunment was filed the attorneys for respondent R. H. Macy & Co., Inc.
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~ After carefully considering the evidence and exhibits, briefs,
exceptions to Hearer's Report and all the arguments thereto, I concur -
~in the findings and conélusions of the Hearer. Hence, I conclude that
- the changes proposed to be made at the premises to be constructed on:
the mall level of the ‘building will conform with the views expressed -
in the decision of the' Appellate Division. As to the recommendation of
the Hearer that no order should be entered because the license has
- expired, I conclude that, under the circumstances, an order affirming
the actlon of respondent Municipal Council should be entered for record
- purposes. '

Accordingly, it is, on this 5th day of February 1962,

o ORDERED that the actlon of respondent Municipal Council be and
the same is hereby affirmed, and the appeal herein be and the same is here-
by dismissed. . : -

WILLIAM HOWE DAVIS
DIRECTOR

"3. APPELLATE DECISIONS - NORTH CENTRAL COUNTIES RETAIL LIQUOR STORE
" ASSOCTATION v. EDISON AND R. H. MACY & CO. (Case No. 2). . |

. Case .No. 2
- NORTH CENTRAL COUNTIES RETAIL

MUNICIPAL COUNCIL OF THE TOWNSHIP
- OF EDISON, and R. H. MACY & CO.,
INC., t/a BAMBERGER'S NEW JERSEY,

. )
LIQUOR STORES ASSOCIATION, ')
Appellant,
) ON APPEAL
T CONCLUSIONS

) AND ORDER
)
)

Respondents.

Samuel Moskowitz, Esq., and Samuel J, Davidson, Esq., Attorneys
o for Appellant. '
Christian J. Jorgensen, Esq., by R. Joseph Ferenczi, Esq., Attorney
« : . for Respondent Municipal Councii. _ »
Lum, Biunno & Tompkins, Esqs., by William F. Tompkins, Esq., Attorneys
' for Respondent R. H. Macy & Co., Inc, '

- BY THE DIRECTOR:
N The Hearer has filed the following Report herein:

1This is an appeal from the action .of respondent Municlpal
. Council whereby it renewed (for the 1961-62 licensing year) a plenary
retail consumption llcense held by respondent R. H. Macy & Co., Inc.
‘(hereafter Macy) for premises on the second floor of its building
located at Wocdbridge and Parsonage Roads, Township of Edison.

"Appellant alleges, in substance; that the license held by
Macy for the 1960-61 licensing year was invalldly lssued and, hence,
that the license issued for the 1961-62 licensing year is not a renewal
of said license, which 1s permitted under R.8. 33:1-12.16, but, in fact
a new license, the issuance of which is now prohiblted by R.S._33:l-12.14.
The answer filed by Macy herein denies appellant's allegation.

} "The prior proceedings as to the license held by Macy for the
1960~61 licensing year are set forth in North Central Counties Retail
Liguor Stores Assn. v. ldison et al., Bulletin 1375, Item 2; North.
Central Counties Hetall Liguor Stores Assoclatlion v. Township of Edlson
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et et al., 68 N« J. Supev, 351, and in the pending appeal case between the -
parties (described as Case No. 1, on remand, and to be decided herewith).

"Aside from the physical arrangement of the licensed premises,
no questlion has been raised as to the validity of the Macy licenses.
Aside from sald arrangement.of the premises, it 1s clear that the
licenses issued to Macy for the 1960-61 and for the 1961-62 licensing years
 Were renewaés of licenses previously held. R.S. 33:1- 12 26 and
- ReS. 33:1-96,. .

"Appellant, however, in its brief filed herein alleges that
.Tobviously the Appeilate Division's reversal of the lssuance of the
1960-61 license eliminates that license.’ In my opinion, appellant is

. mistaken as to the effect of the court's decision on the existence of
the license. Ordinarily, a license continues in effect until it is
revoked, cancelled or has expired. If the decision of the court could,

- In some fashion, be construed as a revocation or cancellation of the
‘license, there would have been no need for the provision that the
reversal of the Director's order was ‘without prejudice to further

"proceedings.' If the illegal physical arrangement of the licensed
premises is corrected by transfer to the mall level of the building,
as set forth in the case decided herewith; no reason remains for
reversa] of the action of Municipal Counciln

"In Reed v. Independence et al., Bulletin 57, Item 10, under
facts similar to the facts herein, Commissioner Burnett affirmed the
lssuance of the license on condition that the licensee permanently close

. the door between the licensed premises and the general store within
twenty days. At the hearing herein it was stated on behalf of Macy
that the new premises could be completed within a month or six weeks
from the date of the order herein. It is recommended, therefore, that
an order be entered herein affirming the action of respondent Municipal
Council upon condition that the new premises be completed to the -
satisfaction of the local issuing authority within six weeks from the
date of said order, and that the transfer be endorsed upon the face
of the license certificate as soon as the premises are so completed "

' Pursuant to the provisions of Rule 14 of State Regulation No. 15,
~exceptions to the Hearer'is Report and written argument thereto were

filed with me by the attorneys for appellant and written answering
argument was filed by the attorneys for respondent R. H. Macy & Co.; Inc.,

After. carefully considering the evidence and exhiblits, briefs,
~ exceptions to Hearer's Report and all the arguments thereto, I concur
" in the findings and conclusions of the Hearer, and adopt them as my
conclusions herein. I shall accept the recommendation of the Hearer
. as to the order to be entered except that the time for completion.of the
. new premlses willl be fixed at eighty days 1notead of six weeks.

Accordingly, it is; on this 5th day of Februaryp 1962,

"ORDERED %£hat the action of respondent Municipal Council be:
affirmed upon condition that the new premises be completed to the
satisfaction of the local issuing authority within eighty (80) days
from the date of the order herein, and that the transfer be endorsed:
upon the face of the license certificate as soon as the premises are

50 completed.

WILLIAM HOWE DAVIS
DIRECTOR
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WILLIAMHOWE DAVIS
Director of Alcoholic Beverage Conirol
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5e DISCIPLINARY PROCEEDINGS - ACT OF VIOLFNCE ON LICENSED PRhMIoES -,‘ »"
LICFNSE SUSPENDFD FOR 25  DAXS. 3 .

In the Matter of Disciplinary
Proceedings against

500 COMMUNIPAW TAVERN, A CORPORATION =~
t/a 500 COMMUNIPAW TAVBRN z

488 Communipaw Avenue
Jersey City, New Jersey

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consumption D)
License C-53, issued by the Municipal
Board of Alcoholic Beverage Control of )
the City of .Jersey City.
Morris Goldsmith, Esq., Attorney for Eefendant-licensee., , ,
Edward F. Ambrose, Esq. “Appearing for the Divisdon of Alcoholice
, Beverage Control.

BY THE DIRECTOR:
’ The Hearer has filed the following Report herein-.
"Defendant pleaded not guilty to the following charge.

'On August 16 1961, you allowed, permitted and suffered -

in and upon- your licensed premises an act of violence
viz., an assault and battery upon the persons of Jack M.
Laver-and James P. Moore, Investigators of the Alcohol o
and Tobacco Tax Division of the U. S. Treasury Department,
Internal Revenue Service, by Joseph Clarino, & person -
emplo%ed oni your licensed premises and connected with you
in a business capacity in the conduct and operation of

your licensed business; in violation of Rule 5 of. State
Regulation No. 20.!

"The testimony of Jack M. Lauer and James P, Moore, Investigators

‘employed by .the Aleohol and Tabacco Tax Division of the United States.
Treasury Department, discloses that on August 16, 1961, after Investigator
Lauer identified himself to Helen Clarino (president of defendant = |
corporate-licensee), he went behind the bar to examine the federal tax
‘stamp. During thetnnnse of the examination, Joseph Clarino, husband- of
Helen Clarino (hereinafter Joseph) arrived at the licensed premises

- and said, 'Get the hell out from behind my bar!. Investigator Laver .
exclaimed, 'T am #cfederal officer meking a tax inspection', to which.
Joseph replied, 'I don't care who you are. Get the hell out from behind
the bar!, and tegan to 'shove and push'! the investigator. Investigator

* Lauer protested and threatened to heve Joseph arrested for assaulting a
federal officer, but Joseph said, 'I'll bury you' and continued to push

, and shove. ‘At this juncture, Investigator Moore Jumped over the bar,
identified himself to Joseph by showing his badge to Joseph and then’ }
verbally stated that he and Lauer were federal officers. Joseph replied,
1T don't care who you. are', and eventually pushed both Investigator
Lauer and Investigator Moore 'from behind the bar to the kitchen, from
the kitchen to the front of the bar'.. After reaching the front of the
bar, Joseph said, 'Put your hands up'. The investigators did not ~
comply but left the premises shortly thereafter, communicated with: their
office and returned with other federal agents... During the scuffle with

- Joseph, Investigator Lauer's shirt was torn._ o

o "Helen Clarino testified ‘that’ Investigators Lauer and Moore',
‘visited the’ 1icensed premises on August 15th and when they inquired '
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”*ffor Joseph

she advised thém he would be in the place at one o'clock

H'on the foliowing day. The investigators arrived on August 16th at

‘1ten minutes to one'! and when she told them that Joseph would 'be- right

baék', Investigator Lauer waited for a short period of time-and then

*asked her for the frame handing on the wall behind-the bar, which con«gfy

N

tained the tax stamp. , She testified that when difficulty arose while_

she was atteémpting to take the frame from the wall, Irnvestigator Laver

‘came’ behind the bar, identified himself and then removcd the frame.: fiﬁ

As Investigator Lauer was examining the papers in the frame, Joseph. cane ;

into the premises and said, 'Get out from behind the bar!, and started to
.5 push Lauer, and when the. latter offered resistance, 'it became a pushing
.contest!', She further testified that she told Joseph that Lauer had a
‘identified himself as a federal agent, but Joseph continued to push him.,

-+ After Joseph- finally pushed Invcstigator Laver from behind the bar, -
- Joseph said, 'Now I will show You anything you want to see!,

"Joseph testified that he arrived at the premises about 1:00

4p m. to keep an appointment which his wife had made for him to meet two -

'Internal Revenue men for one o'clock' and, upon seeing a man (Investigato
Lauer) behind the bar . 'throwing papers!', he said, 'Whoal What are yow
doing here, buddy?'; that when the man said 'I am a federal agent! and

JYswung at me I said "Get out"!, and then pushed the man through the

kitchen. Jogseph denied that he told Investigator Lauer that he would -
bury him. _ , o

"Joseph Clark, a- police officer employed by Jersey City,

' testified that he entered the licensed premises with Joseph and observed

a man (Investigator Lauer) wearing a 'short sleeve shirt! standing behind '

- the bar near the kitchen entrance; that Joseph ordered the man 'to

get out from behind the bar' and then told him that, 'If you want to
see anything I'1ll show it to you'; that when some pushina and shoving
took place between Joseph and Investigator Lauer, the other agent
Jumped oyer the bar and grabbed Joseph Tand the three of them were
pushing ,and shoving'! and eventually the agents and Joseph "came into '
the barroom from the kitchen' \ . N

"The evidence presented herein is clear that Joseph took the
initiative and used force to eject the federal agents from behind the

. bar. There is no doubt from the evidence that Joseph knew that .

- Investigator Lauver was a federal agent because he had known that his

wife had made an appointment with two agents to be in the licensed

"premises at 1:00 p.m. on the day in question. . Although Helen Clarino,'l

the president of the defendant corporate—licensee, was present, she made.
no attempt whatsoever to prevent.the scuffle between her husband and the

. agénts. A defendant cannot escape the consequences of the acts of its -
- .employees, particularly when such employee physically interferes with

the orderly invéstigation of officers of the law while in the course. of =
their sworn duties. I recommend that the defendant be found guilty of

~the charge preferred herein.

- "Defendant has a prior adjudicated -record. Effective Mey 12, -

-\ c

f1958 its license was suspended by.the State Director for ten days for S

an ‘hours! viclation. Bulletin 1229, Item 7. I recommend that L
defendant's license be suspended.for twenty days for the: violation com- ! .

" mitted herein (Re Pyramid Holding Co. Inc., Bulletin 1029, Item 1), and for
‘an additional five days for the:dissimilar violation occurring within five

years, making a total suspension of twenty-five days." o . -

" Written exceptions to the Hearer's Report and written argument
with respect thereto were filed with me by defendant's attorney pursuant
to Rule 6 of State Regulation No. 16. : . - ~

Having careful]y considered the" entirc record herein, including

4the transcript of testimony, the Hearer's Report end the written exceptions
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and argument filed hereln, T concur in the Hearer*s finding3~and con~— .
clusions and shall adopt his recommendatiop -

Acoordingly, it is, on this 5th day of February, 1962, 

' ORDE}FD that Plenary Retail Consumption License C-53, issued
by the Municipal Board of Alcoholic Beverage Control of the City of
Jersey City to 500 Communipaw Tavern, A Corporation, t/a 500 Communipaw
Tavern, 488 Communipaw Avenue, Jersey City, be and the same is hereby
suspended for twenty-five (z55 days, commencing at 2:00 a.m., Tuesday,
gggguary 13, 1962, and terminating at 2:00 a.m., uaturday, Mareh 10,

WILLIAM'HOWE DAVIS
- DIRECTOR '

6. SEIZURE - FORFEITURL PROCEEDINGS - TRANSPORTATI(NWITHOUT LICENSE -
ALCOHOLIC BEVERAGES ORDERED FORFEITED - MOTOR VEHICLE ORDERED
RETURNED TO INNOCENT OWNER.

In the Matter of the Seizure on ) -
December 11, 1961 of a gquantity of Case No. 10,726
alcoholic beverages and a Chevrolet re- ) . ON HEARING
frigerator truck on a public highway CONCLUSIONS
‘at Duena-Tuckahoe Road, in Buena Vista ) AND ORDER

Township, County of Atlantic and State

of New Jersey. -

Hertz Rent~A-Car, by Edward I. Feinberg, Esq. '

I. Edward Amada, Esq., appearing for the Division of Alcohollc
Beversge Control.

BY THE DIRECTOR:

This matter comes before me pursuant to the provisions of Title
33, Chepter 1, Revised Statutes of New Jersey, to determine whether 903
bottles of assorted texpaid alcoholic beverages and a Chevrolet truck
described in a schedule attached hereto seized on December 11, 1961 near
Buena~Tuckahoe Road in Buena Vista Township, New Jersey, constitute
uwnlawful property and should«be forfeited.

When the matter came ‘on for hearing pursuant to R.S. 33:1l- 66,
Albert Rothenberg, one of the operators of Hertz Driv-Ur-Self System,.
lic. of Atlantic City, entered an appearance on behalf of claimant of
the truck and sought its return. Forfelture of the alcoholic beverages
was not opposed° _ : L

Reports of ABC agenfg and other documents in the file were
presented in evidence with the consent of the attorney for the claimant
and the said reports disclose the following factss Acting upon in-
;formation previously received two AEC agents and a New Jersey State
"trooper on December 11, 1961 steopped the truck in question as it was
proceeding on BuenawTuckahoe Road, in Buena Vista Township. Examination
of the truck which had no transportation insignia sttached thereto was

"being operated by Frank Karwowski who at the time was accompanied by
Danlel Marley. An examination of the contents of the truck disclosed
that it carried 903 bottles of taxpaid alcoholle beverages. Thereupon
the agents seized the truck and aleoholic beverages. ‘

Albert Rothenberg testified that he operates a Hertz Drive-Ur-
Seif, lic. agency in Atlantic City and that the Chevrolet truck in guestion
was rented to John J. Baclgalupo pursuant to his request for a refrigerator
truck. DBacigalupo sald he intended to haul meat, and that he would use the
truck for approximately ten days. Bacigalupo produced a current driver's
license and deposited sufficient money to pay for the use of the trugk and
-the approximate mileage for the ten day period. Rothenbexg produced a:



 PAGE' 14 | BULLETIN 1440

truck rental agreement dated December 4, 1961 entered into between the
Hertz truck rental agency and Bacigalupo which has been marked ag an
exhibit in this case. Rothenberg also produced the certificate of
- Ownership for the truck. Rothenberg testified that the truck renting
~agency has been in business in Atlantic City since 1925 and that the
usua] procedure for the renting trucks was followed when the truck in
‘question was rented to Bacigalupoe‘

‘ R.S. 33:1-2 provides that alcoholic beverages intended in good
falth to be used solely for personal consumption may be transported in any
vehicle from any point.within the State in limited amounts within any ,
consecutive period of twenty-four hours. It is clear that the alcoholic
beverages in question were transported in New Jersey in a quantity far

~in excess of the permissible amounts without a special permit. Moreover, -
it seems incredible that the tremendous stock of alcoholic beverages
transported in the truck would, in any manner, be used for personal
consumption., Since the alcoholic beverages were transported in New
Jersey in violation of R.S. 33:1-2 said alcoholic beverages are illicit.
R.S. 33:1-1(1).

‘ I am satisfled from the evidence presented by Albert Rothenberg
~ that the claimant herein acted in good faith and did not know or have
any reason to suspect that its truck would be used by Bacigalupo for the
- transportation of illicit alcoholiec beverages. Hence, the truck will
be returned to the claimant upon payment of the costs of its seizure and

storage.

‘ Accordingly, it is DETERMINED and ORDERED that if on or
before the 16th day of February, 1962 claimant pays the costs of the
selzure and storage of the Chevrolet refrigerator truck more fully
desceribed in Schedule “Aﬂ, attached hereto, it will be returned to it;

and it is further

DETERMINED and ORDERED that the alcoholic beverages as listed
in Schedule "A% constitute unlawful property and that the same be and
hereby are forfeited in accordance with the provisions of R.S. 33:1-66,
and that they be retained for the use of hospitals and State, county and
municipal institutions or destroyed in whole or in part, at the direction
of the Director of the Division of Alcoholic Beverage Control.

WILLIAM HOWE DAVIS
DIRECTOR :

'DATED: February 6, 1962
SCHEDULE "AM

903 bottles of assorted taxpaid alcoholic beverages . -
- Chevrolet refrigerator truck, Serial No. :
14183, New Jersey Regleratlon S5CY199.
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:License C-35, issued by the Township

DISCIPLINARY PROCELDINGS. - ALCOMOLIC BEVERAGES NOT TRULY LABELLD -
LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA. '

In the Matter of Disciplinary )
Proceedings against - - .

FRANK P. DELLAIRA AND JOHN J. PIETROWSKI
t/a FRANKIE AND JOHNNIE

2022 Nottingham Way

Hamilton Township

PO Trenton .9, N. J.

CONCLUSIONS
AND ORDER-

Holders of Plenary Retall Consumption

s N SN S S

-Comnittee of the Township of Hamilton

(Mercer County). | ' )

Defendant»licensees, by Frank P, Dellaira, A Partner.

David S. Piltzer, Esq., Appearing for the Division of -Alcoholic
" Beverage Control.

BY THE DIRECTOR:

Defendants pleaded non vult to a charge alleging that they
possessed on their licensed premises alcoholic beverages in bottles
bearing labels which did not truly describe the contents, in violation
of Rule 27 of State Regulation No. 20. ‘

On January 8, 1962, an ABC agent tested defendants'! open stock
of assorted brands of liquor and seized six bottles for further tests
by the Division's chemist. Subsequent analysis by the chemist disclosed
that the contents of three of the seized bottles, when compared with the
contents of genuine bottles of the respective brands, varied substantially‘
in acids and solids. ;

Defendants have a prior adjudicated record. Effective April
25, 1949 their license was suspended for five days by the local issuing
authority for an Yhours" violation. Inasmuch as this dissimilar vio-
lation happened more than five years ago, it will not be considered in

‘fixing the penalty herein. I shall suspend defendants' license for

twenty days, the minimum penalty imposed in ¥refill" cases invelving
three bottles. Re Meszaros, Bulletin 1431, Item 8. Five days will -
be remitted for the plea entered herein, leaving a net suspension of
fifteen days.

Accordingly, it is, on this éth day of February, 1962,

‘ ORDERED that Plenary Retail Gonsumption License C-35, issued -
by the Township Committee of the Township of Hamilton (Mercer County) to
Frank P. Dellaira and John J. Pietrowski, t/a Frankie and Johnnie, for
‘'premises 2022 Nottingham Way, Hamilton Township, be and the same 13
hereby suspended for fifteen (15) days, commencing at 2:00 a.m., Tuesdoy,
Februagy 13, 1962, and terminating at 2.00 a.m., Wednesday, February :
28, 1962,

WILLIAM HOWE DAVIS
DIRECTOR
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8. DISCIPLINARY, PROCEEDINGS - SALE IN VIOLATION OF STATE REGULATION
~ NO. 38 - LICENSE SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA.

'In the Matter of Disciplinary : )
Proceedings against

' VICTOR MACKIEWICZ
t/a TAPPA KEG CONCLUSIONS
509 Henderson Street AND ORDER

Holder of Plenary Retail Consumption
License C-86, issued by the Municipal
Board of Alcoholic Beverage Control
of the City of Jersey City. -

)

| )

Jersey City 2, New Jersey )
)

)

" Vietor Mackiewicz, Licensee, Pro se,
.Edward F. Ambrose, Esq., Appearing for the Division of Alcoholic
Ca _ Beverage Control.

BY THE DIRECTOR: . o

- Licensee pleads guilty to' a charge alleging that on Friday
January 19, 1962, at 11:55 p.m., he sold a pint bottle of whiskey for
' off«pgemises consumption, in violation of Rule 1 of State Regulation
No. 3 o
.
Absent prior record, the: license will be suspended for the
minimum period of fifteen days, with remission of five days for the
plea entered, leaving a net suspension of ten days. Re 74 Hamilton Ave.,
Corggg Bulletin 1428, Item 9. . ‘

Accordingly, it is, on this 20th day of February, 1962,

ORDERED that Plenary Retail Consumption License G- g6, issued
by the Municipal Board of Alcoholic Beverage Control of the City of
'Jersey City to Victor Mackiewicz, t/a Tappa Keg, for premises 509
Henderson Street, Jersey City, be and the same is hereby suspended for
ten (10) days, commencing at 2:00 a.m., Monday, February 26, 1962, and
terminating at 2:00 8.m.; Thursday, March 8, 1962,

,,.,l-\.-n-k

(j’/( ‘&w%c..m«%%«h« @«.\

William Howe Davis L ”%
Director '

New Jersey Siate Library



