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NE"\V JERSEY 

<lLourt of tfrrrors anh J\:p:ptals 

NOTICE OF APPEAL 

(Filed) J une 22) 1926) 

HUDSON COUNTY CIRCUIT COURT 

------------------

IRWIN K . GnmEN, 

Plaintiff, Action at Law. 
vs. 

ANDREW 'rnoMPSON and ER-IE 

RAILROAD COMPANY, 

Defendant . 

Notice of 
Appeal. 

To John N . Platofj) Attorn,ey for Plaintiff : 

Sir : 

10 

20 

TAKE NOTICE that t he defendants, Andrew 
Thompson and Erie Railroad Company appeal to 
the New Jersey Supreme Court from the whole of 
the judgn1ent entered in this cause. 30 

Dated, June 17th, 1926. 

Rervjce ackno,vledged, 
June 18, 1926, 

COLLINS & CORBIN, 
Attorneys for Defendants. 

John N. Platoff, 
Att01·ney of P laintiff. 

40 



G.ROlJNDS G F APPE.11.L 

r:rhe Appellcmts state the following groundR of 
appeal: 

10 1. '!1he T_rial Court erroneously refused to non-
suit the plaintiff and to- direct a verdict in favor of 
the defendants when theteunto moved, whereas said 
motions should haYe been granted on one or more 
of the follo,,-ing grounds urged in suppor·t of each 
of said n1otions : 

(a) '!1here was no evidence of nny negli-
gence on the part of the defendants which 
was the proxilnate cause of the plain tiff's 

20 loss. 

(b) The evidence showed that the plain-
tiff was ouiltv of contributory ne2"lect as a "' '-' 

n1atter of law·. 

Dated, July 6, 1926. 
COLLINS & CORBIN, 

Attorneys of Defendants-Appellants. 
Service acknowledged, 

July 8th, 1926, 
30 John N. Platoff, 

Attorney of Plaint iff-Responrlent. 

40 
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COMPLAINT 

Plaintiff, residing in the City, County and State 
of New York, says, that : 

1. At all tiines hereinafter 1nentioned defendant, 
Erie Railroad Con1pany was and still is a domestic 
railroad corporation orgc.mfaed and existing under 
the la"vs of the State of New Jersey and operat ing 
lines of railroad between rort Jervis, in the State 
of New York and JerHey City, in the State of New 
J e1·sey, and was and is engaged as a r,0111111011 carrier 
.in the transpo1·tation of passengers and baggage. 

~- That at all tin1es hereinafter mentioned the 
defendant The rulhnan Company, was and still is 
a foreign corporation organized under the laws: of 
the State of Illinois, licensed to t ransact business 
in the State of Nmv Jersey, and at all said tiines 
was and still is operating Pulln1an Cars for the 
t ransportation of passengers: and luggage between 
Port Jervis of the State of Kew York, and Jersey 
r ity of the State of New Jersey over the lines of t he 
E rie Railroad Co111pany. 

3. On the 28th dclY of December, 1924, plaint iff 
purrhasecl of defendant, Erie Railroad Con1pany, 
a regular passenger t icket for transportat ion be-
tween Port Jervis and Jersey City and becam~ a 
passenger upon defendant's t1·ain known as Special 
Relief 'l"'rain No. 1000 . . 

10 

20 

30 

4. On the said date. plai11tiff purchased of de-
fendant the Pulln1an C01npany,_ a regular pulln1an 
t ieket fo,r transportation between Port Jervis and 
Jersey City and was assigned by the said defend- 40 
nnt to a BP:-it in Cluh f',n :So. !)0:2. 
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Complaint 

G. The 8,1id A.11ct.rew 'l'hornpson -was employed b.,· 
the defendant l~rie Raihoad Com.pany and the de-
fenda'nt, 'l'he Pulln~an Company, or either of them 
as train pm·ter, :tnd :1 mong t]1e duties of the said 
Andrew 'l~hornpson fo1· and on behalf of his said 

10 employers, or either of them, was the transportation 
of YaliseR from the pullnwn car to the s.tntion plat-
fol'ln. 

6. When the 1-;aid train arrived at Jersey City 
pbintiff w::is l'eq1tested by t he defendant Andrew 
'11hornpson, to delivei· to the said defendant And1·ew 
'l'hon1pson, the valise of plaintiff for the pu1·pos-e of 
tr:insporti11g the same frmn the said pullman car 
to the station platfor1u; and pursuant to said re-

20 quest, plaintiff delivered his said baggage to the 
said defr·ndant Andrew 'l'hornpson. 

7. 'l'hat defendants7 failed to use due eare and 
precaution for the safe delivery to the plaintiff of 
his said valise so that the s::1rne was ,vholly lost and 
defendants failed and neglected to delive1· the same 
to plaintiff ~pon de1na,nd therefor having been duly 
made by pfaintiff. 

8. '11he said baggage and its con ten ts -wel'e of the 
30 value of Six Hundred and Seventy-two Dollars and 

Seventy-nine CentR ( $672.79) and plaintiff by rea-
son aforesaid has suffered dmnages in the sum of 
Six Hundred and SeYenty-t wo Dollars and Seven-
ty-nine Cents ( ,672.79). 

Plaintiff denrnnds as damages the Hu111 of Six 
Hundred and Heventy-two Dollars and Seventy-nine 
Cents ( $G72.7D) togethet --with costs of Ruit. 

JOHN N. PLATOitD7
, 

40 Attorney for Plaintiff. 

ANSWER OF ANDREW THOMPSON 

Defendant, Andrew '11 hompson, answering the 
complaint of the plaintiff, says that: 

• 

10 
:F'IRST DEFENSE. 

1. J-Ie has no knowledge or information sufficient 
to form a belief as to the allegations of paragraph 1. 

2. He has no lu1owledge or information sufficient 
to form a belief a s to t he all cgatiorn;; of paragraph 2. 

3. He has no knovv ledge or information sufficient 
to form a belief as to the allegations of paragraph 3. 

4. He has n o knowledge or information sufficien t 20 
to form a bPlief ~is to t he allegations of paragraph 4. 

5. He denies tl•c' a lle-g,it.iom.;; of paragraph 5. 

G. He denies the allega tfons of paragraph 6. 

7. H e denies the n lleg<1tiorn~ of paragraph 7. 

8. I-I e de11h'H the a llegatioirn of paragrnph 8. 

RECOND DE~·ENSE. 

'rhe plaintiff was guilty of contributory negli-
gence in that he fniled to exercise due care for the 
p1·otection and care of his said valise and the con-
tents t lwr-r.in. 

THIRD DEFENSE. 

Plaintiff " ·a s guilty of contributory negligence in 
tlrnt Jw foiled to exerdse due care for the protection 
:rnd <·,n·e of the said valise and the contents therein 
while s11id Y:d iNe " ·ns on t he st ation platform. 

COLLINS & CORBIN, 
Attorneys for Defendant, 

Andrew Thon1pson. 

30 

40 
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ANSWER OF ERIE RAILROAD CO. 

11he defendant, Erie Railroad Company,. a corpo-
ration, answering the cornplnint of the plaintiff, 

10 says that: 

FIRRT DEI~ENSE 

1. lt dPnie8 the a lle,gations of p.-irag1·a ph 1. 

2. It has no know ledge or infor1nation suffi.cient 
to form a belief as to the alleg:1tions in parag1·aph ~-

3. It denies the a lleg::itions of paragTaph :3. 

20 4. Tt. has no knowledge or infor1nation 1-,uffirient 

30 

40 

to form a belief as to the allegations of paragraph 4. 

5. It denie8 the allegatjons of pm·agntph 5. 

6. It denies. the a llegati.ons o~ paragraph G. 

7. Tt denies the n llegati.ons of paragraph 7. 

8. It denies the ,l llegatjo1u; of paragn1ph R 

RECO::SD DEFE:XRR 

No emplo~·ee, se1·n1nt 01· agent of the defendant, 
E1·ie Raihoad (:olllpnny, had an~· authority to ('ari~· 
::my va ljRe or goodR of the plaintiff from the Pull-
man rar to the stntion platform, and if any ern-
plo~ree, servnnt or ngent of the defendant, Erie 
Railroad Cmnpan~', ,·m-rierl any valise or goods of 
the platntiff l'l'orn ihe Pullman c:i_r to the st~tion 
plntforrn, sairl employee, servant or agent was act-
ing out.side the srope of his authnrity and sole}~; ns 
the agent anrl ~er·Y:1nt of th0 plaintiff. 

Answe1· of Rri,e Jtail1'oad Co. 

1'HJRD DEJ:!7ENSE 

The valise of the plaintiff and t he goods contain-
ed therein were in the sole custody, protection and 
('are of the plaintiff and were never delivered to the 
defendant, Erie Railroad Con1pany, and the said 10 
Bi-ie Railroad Cmnpany owed 110 duty towards the 
plaintiff regarding said valise and the contents 
therein. 

If any employee, servant or agent of the defend-
ant, Erie Railroad Company, carTi.ed t l1e aforesaid 
Yalise from the Pulln1an car to the station plat-
form, said e1nployee, servant o·r agent acted as a 20 
gratuitous bailee and solely for the benefit of the 
plaintiff and the defendant, El'ie Railroad Company 
iR not liable if the same has been lost. 

FIP'fl-I DEFENSE 

'l'he plaintiff ,,,as guilty of contributory negli-
gence in that he failed to exercise due care for the 
protection and care of his said valise and the con-
tents therein. 30 

SIXTH DEPENSE 

There was no agreen1ent or contract between the 
plaint iff and the defendant, Erie Railroad Com-
pany, for the e:irriage and transportation of the 
aforesaid vali.1-,e and the contents therein. 

40 

I I 
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1'he af01·esnid valise and the contents therein did 
not coustitnte bag-gage and said articles were not 
netessary and appropriate fo1· the wear, use, com-

10 fort and convenience of the plaintiff on his said 
journey, and the defendant, Erie Railroad Com-
pany, is n~t liable if the same has been lm;t. 

E1GH1'H DRFBNSE 

'rhe lic1bility1 if any, of the defendant, f~rie Rail-
road Company: as a carrier of the plnintiff's valise 
and the contents therein, is lilnited to $25, under 

20 
the r11les of haggage t:=iriff of the Interstate Com-
merce Commission, effertive .at the time of the al-
leged loss. 

30 

40 

NTXT1-T DEFENSB 

If the afore-:iairl valjRe and the ('onteHtR thel'ein 
were delivered to the said Erie Railroad Company, 
its servant or agent, any act of said defendant's 
agent or servant in rarrying sHid valise from the 
Pullman cnr to t.he station platform was merel;· 
g-rntuitous and solely for the benefit of the plaintjff 
and said defenclnnt is liable 01ily fm· gl"oss negli-
gence. 

COLLINS & CORBIN, 
Attorneys for Defendant, 

Erie Railroad C1ornpai1y. 

9 

REPLY 

( Filed) }lov. 21, 1925 ) 

Plaintiff, by ·\vay of reply to the ans""\ver filed by 
defendant, Andrew 1'hompson, says that: 

1. He denies each and ever·y allegation contained 
in the First, Second and Third Defenses, and joins 
issue thereon. 

JOI-IK N. PLATOFF, 
Attorney for Plaintiff. 

REPLY 

( Filed) Nov . 21, 1925) 

Plaintiff, by way of reply t o the answer :filed by 
the defendant, Erie Railroad Co1npany, says that: 

1. He denies each and every allegation contained 
in the First, Second, Third, Fourth, Fifth, Sixth, 
Seventh, Eighth and Ninth Defenses, and joins is-
sue thereon. 

10 

20 

JOHN N. PLATOFF, 
Attorney for Plaintiff. 30 

40 
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RULE FOR JUDGMENT 

The issue in the above entitled action having come 
on regularly to be tried before Judge Henry E. 

10 Ackerson, Jr., and a jul'y having returned its ver-
dict on the 8th day of June, UJ~6, in faY01· of the 
plaintiff and ag,1inst the defendm1ts, Andrf',Y 
Thompson and Erie Railroad Company, in the sum 
of l?ive 1-Iundred and l~ighty Dollars ( $580.) , and 
costs to be taxed: 

Now, on rnotion of John N. l'hltoff, atto1·ney for 
the p laint jff, it is hereby 

ORDERED AND AD.Jl"DGEn tha t the pl,1iutiff h,1,·e 

20 and recover the sum of 11..,ive 1-Iundred and I~ighty 
Dollars ( $580.), together with costs to be taxed. 

Let j~dgrnent be entered accordj_ngly, tbir-; 9th 
<lnY of June, 19:26 . 

., HI~NR.Y E. ACT{ERROK, ,TR.: 
.Tudg('. 

30 

40 
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FINAL JUDGMENT 

Ju<lo'ment entered June 9th, 1926. ::-, 

J uclo111ent on Ye1·dict in the above entitled cause 
was entered in this Court on the Nin th day of June, 
in the year of our Lord One 'l1housand Nine I-Iun- 10 
dred and T,venty-six, in favor of the plaint iff Irwin 
K. Girden, and against the defendants Andrew 
Thompson and Erie Railroad Co1npany, in a plea 
of Action-at -Law for the sun1 of Five Hundred and 
l~io·htv Dollars and ... . .... cents dainages and ...., . 

Doll:us and J?ifty cent s cost of suit . 

Judg1nent entered and signed this 9th day of 
June, 1926. 

HENRY E. ACKERSON, JR., . 20 Judge. 
l\il in. 72, pnge 299. 

ANDREW. 'l1HOMPSON, ERIE R AIL-
ROAD COMPANY and r:J..1HE P U LL-
MAN COMPANY. 

- 30 

40 
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TESTIMONY 

Before T-IoN. lTENRY E. ACKERSON, ,TR._, J ., and a 
JUry. 

,T ersey City, N. ,T., ,Tune 7, 1!)2G. 

Appen rnnres : 
John N. Plntoff, Esq., for the plaintiff, by Davirl 

Saperstein, Esq. 
Collirn-; & Cot·hin, Esqn:i., fm· the df'f<~ndnnts. 

A jury ,,·c1s <lul~r ernpnnele<l, found ~mtisfoeton· 
and s,Yo1·n. 

By stipulation and agreement bet,vePn counsel, 
20 a discontinuanre is consented to as to The Pullman 

Company, one of the defrndants. 

Mr. Raperstein: I move to a,mend the complaint 
as to the fourth p;n·agraph, to read that the snid 
plaintiff purchas(-'d of the said defendant, Erie Rail-
road Company, a regulm.· Pullman ticket, instead of 
the Pullman Company, as alleged in parag-raph 
four·. 

Also, I move to amend pantgraph 8, to read tlrn t 
30 the plaintiff has suffered damages in the sum of 

$850, instencl of $G72.7!) as aJleged, and then to 
a1nend my prayer to read $850. 

'l"'he Court: I will allow the amendment. 

nounsel opened t o the ju1·y. 

40 

I . 

Plaintiffs: Irwin J(. Gi1"den- Direct 

Direct-exmnination by J\fr. Raperstein: 
Q. "\iVhat is your occupation? . A. Dentist . 
Q. "\iVhere is your office? A. Steinway Hall, 113 10 

West 57th Street, New York City. 
Q. In the winter of 1924, did you make a t r ip to 

Penns~ylvania? A. l did. 
Q. vVhere ,,·ere you going? A. I was going to 

Rank Hill Pines Lodge, J\Iilforcl, .Pennsylvania. 
Q. vVhat kin.cl of place is Sauk ]{ill Pines Lodge? 

A. It is one of the Viri.nter camps. It is one of the 
camps that caters to the holiday crowd during the 
holiday season. 

Q. vVere you going up there for a holiday? A. 20 
Going up there to visit about fourteen days. 

Q. ,vhen was your vacation to begin? A. I got 
there before Christrnai-;, I wa1-, supposed to be back 
nft.er Nevv Years. 

Q. Do you remernber what day you got there? A. 
rrhe 23rd of Decen1ber. 

By the Court : Q. vVhere was it you went? 
The Witness: Sauk I-Iill Pines Loclg·e, Milford, 

Pennsy lv,rnia. 
Q. How long did you remain at Sauk Hill Pines?' 

A. About fi ve days. 
Q. Who accompanied you upon t his trip? A. 

l\frs. Otto Kahn. 
Q. vVho is she? A. Now n1y wife. 
Q. She was then your fiarn.:ee? A. Yes, sir. 
Q. After five clays you left Sauk Hill Pines? A. 

30 

T left the 28th of Decen1be1·. I took the train from 
Port ,Jervis to New York, took t he Erie t o New 
York. 

Q 
40 

. The Erie Railroad, did you buy a ticket n t 
Jlort .J p1·yi s? A. I did. 



Pl rri 11 tiffs: l1·1(i1·11 JC. Girrle11-nfrect 

Q.. Do yon 1·ecnll ho\Y much )rou paid for the t ick-
et? A. No, I rlnn't. reca]l. 

Q. I-Tow did ;nm ti·avel? \\'hat sort of a car did 
you travel in? A. T bought :1 Pn1lrna11 cha fr the1·e. 
"\.Ve both rode the PnJ1rn:-1n from P ort .J e1·vis t.o ,Tet-

10 sev Citv . 

20 

30 

. , ., 
Q. Did )'On huy mw 01· two tickets? A. ""\.Ye h,1rl 

two tickets. 
Q. You mean you bnug·ht ticket transp:n~t ntiou 

and :-1 tiek<:1t fot thP Pnllnrnn chafr? A . vVe harl 
fonr tickets. 

Q. vVell. fmu tiekf'tR altogethe1· ·for the two of 
, ' < 

you? A. Yes, sir. 
. Q. Did the)· HHHig-n yon seats in the Pullman car? 

A. 'J''h ey did. 
Q. "\.VJrnt w:is the destination of the t rain? A. 

Well, tlle trip wm; to Ne,,· York; the train only went 
as far ai-; .Terse~· City, to the ferry. 

Q. Did. you hnve any baggag·e with ;vou at tbe 
tirn<:? A. \Ve each had a bag. 

Q. A bag; what kind of hag did you have? A. 
One of the RngUsh bags, a large black colla.psibl r 
bag. 

Q. vV ns it n Yt11·y 1n r~:e b,1g? A . Ver~· large, yrs, 
sir. 

Q. vVhat did :vou do ,Yith you1· bag when you got 
· .-1 boa rd the train? A. Put it n long·:-dde of me. 

40 

Q. In the parlor cars, you mean? A. Yes, sir. 
Q. Did ;vou keep i t a lnng~dde of you during the 

trip, until you reached Jersey City? A. Yes, s:ir. 
Q. Anrl did )Ton see the defendant, . Andrew 

'l1hornps-on, on the train? A. I saw hjrn many 
times on the train . 

Q. Did he have a uniform? A. Yes, sir. 
Q. vVhat sort of a nnifm·rn did he have? A. I 

don't know, one of the regufar Pullman porter's · 
uniforms. 

15 

Pla.intiffs : l rwju IC. Gi1rden- -Dfrect 

(J. vVas he on the train during the course of the 
crip? A. Oh, yes; served us smne lemonade and 
other things he brought to me. 

Q. Now as you approached the city did you see 
the defe11dant, Andre\Y 'fhmnpson, in your car? A. 
\Vhy yes, you know how they are; they always ca- 10 
tr1· to ;·1assenge1·s all the t ime, wipe t heir shoes and 
do everything for tlu'm. ':L1hat is the way they make 
I beh· living. 

Q. ,vhat did he do as th(~ t rain approached J er -
~Py CHy? A. Just took the b:1gs and _put then1 on. 
i hP front platfor1n of the train. 

Q. Took uwny lrngs? A. 'l1 ook many bags; there 
wn:-; o-nly a fe,v people, ~ix or seven people on the 
t 1·ain, because the Erie only have, I think, a small 
Pullnrnn coach. 20 

Q. Did he take the baggage of all the six or sev-
en pP,ople? A. I dou't kuow. I mean he collected 
the baggage and put jt on the front platform. 

Q. vVas this while the train stopped or had 
stopped'? A. vVhile it was slowing down. 

Q. In the .T ersey City tunnel? A. Yes, sir. 
Q. vVha t did you do'? A. I had to forrn a line 

with the passengers because t hey always put the 
baggage on the front platform, and before anybody 
ran get off t hey took all the baggage and put it on 30 
the platf o-rm, the porter did. 

'l1he Court : Never mind what they always 
do; what did they do this tilne? 

Q. 'l1ell us what he did in this particular case? 
A. Put the baggage on the front platform and then 
moved it to the station platform. 

Q. Did he wait until the train stopped before re-
moving the baggage? A. From where? 

Q. }11 ro1n the train platforin to the station plat-
form? A. J-le had to do that t o take the baggage 40 
off. 



10 

20 

30 

40 

Hi 

Pluiutifj's: /1·1ci11 I<. Ginlen-J)i1 ·ect 

Q. ,Vho w:-tH th(? lfrst one off the train? A. 'l1he 
Pullman portei-. 

Q. With the baggage? A. You cannot get off 
until he take8 the baggage off fi1·Ht. 

Q. You mean that you could not get off of this 
train until the baggage ·was deai·ed off to the sta-
tion platform? A. Nobody can get off. 

Q. Do you recall ·when you got off, were you the 
firRt pa:-;Renger off 01· were you not? A. Ko, at least 
four or five people in front of us: 

Q. At least four or tive? A. Or- more than that. 
Q. vVhere did you go when you got off? A. I 

went down to get my bag. 
Q. vVhe1·(? do you mean you ·went down? A. Off 

the train. 
Q. Did you see the defendant, And1·ew 'l1homp-

son, standing there? A. He was standing in front 
of ~ix or B<?Yen bags. 

Q. 'l1ell us what happened? A. I had the bigg;eRt 
bag on the train. It was a very heavy bag, in fad 
the porter made some remark about it. It W,H,n·t 
there when I got there. I talked "\Vith the lady, she 
had a bag, and I asked for my bag, and he said he 
could not find it, "Maybe some one took it by mis-
take, and 8ee if one bag is left over.'' After a while 
no hag was left o,·er. 'rhen we went to the station 
nrnster, or -whoeYe1· it ·wa:s, the lo:-;t and found, where 
we made MOnw reco1·d. 

Q. Did he go "·ith you? A. He went with me. 
Q. vVhat happe11Pd? A. He told the n1aRter 

sorn0.body stole rn~· b,1_g. Then the station nrnHter 
<·a lled up :some man, I don't know "·ho the nrnn wa~, 
on the phone, and they a:-;ked me t.o speak to hi11 1. 

I spoke to the man; r don't remember his name. 
'rhev m.:;ked me to set jt up in ·writing, make a corn· 
plai~t. Th0 portr1· tol<l. the station nrnste1· the l>Hl,!; 

17 

Plui11 tiff·s: Jr,w-i11 J(. Girden-Cross 

·was stolen. He r·ernernbe1·ed the bag at the ti1ne, it 
-was a very large bag; in fact it was the la1·gest on 
the t rain at the tiine. 

Q. 'l'he1·eafter did you make complaint to the 
cou1pany? A. YeH, sh-. 

Q. In writing? A. 1 spoke to smne man in the 
office that day he called up, tlnee or four tiines I 
i,;poke to hiln about it. He asked me to keep in 
tonr:h with him, and jf they haYe any report t hey 
will let me know. 

Q. Did they rYer make an>· 1·eport? A. No, sir, 
they neYe1· di<l.. · 

(l No\\· do >'OU reC'nll "\Yhat cutic]e8 >·ou had in 
this bag? A. Practically. 

Q. Did you make a list of these art icles after the 
loi,;:s of the bag? A. I did. 

Q. Have you got the lhit with you? A. Yes, s.ir, 
I have the li:st. 

Q. Was that list made at the tilne of the occur-
r·ence, when the occuri·ence was fresh in your mem-
ory? A. Yes, sir. .. 

Q. In your o-w'n handwriting? A. Yes, sir. 
Q. vVill you refer to that list. . You described 

this handbag, as a la1·ge sized lea,ther handbag. 
,vhcre did you get the bag? A. A present from a 
friend of 1nine. 

Mr. :Nicintyre: If your Honor please, I ob-
ject. I would like t o exa1nine the paper 
which the witness says he made in his own 
handwriting. 

CROSS-EXAl\i[INATION by Mr. McIntyre: 
Q. Yon :say this was made at the tin1e the loss oc-

eurred to vou? A. No, sir, that was not the ques-
tion a.Rked. The question \\'as, when it was fresh 
in my mem01·y. 

10 

20 

30 

40 
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J\'11·. ),Ielntyrr: 1'hen l o·bjed to t he wit-
ness l'efres1i ing his 111(--'rnory fro m this pa-
pe1·, on the ground t lrnt it does not appea r 
t ]rnt t l1 e p,1per ,n11-, made at the time the loss 
o<·en 1·1·pcl: h e simply i-;,1ys it wns made when 

10 t he loss ,nH; fresh in hjs mind. 
B y the Court: Q. ,vhen did you 1nake the list? 

A . I reeeiYed a lette1·-tl1is was made J?eb1·uary 
17th, about. a m011 th and n half later. 

By the Cou1t: Q. At the time you 1w1de i t could 
you reca 1l the a rti el es ? A. I could, because l need-
ed them all. 

By the Court : Q . You rnade that up with refe1·-
ente to your recollection of ,Yhnt was in the b,1g at 
t h e tilne'? 

20 'l'he ·\Yitness: Yes, be('ause I borrowed some of 
the articles, they were not rniue, and l needed a lot 
of th ings in the bag. 

Q. You sat down and checked up frorn your mem-
ory at that t i111e what was in the bag? A. I did. 

RE-DIRI~C'l'-E.X.ANICNA'l'ION by ~11·. S ,1 p el'-
stein : 

Q. Now, whe1·e did you get the bag? A. A friend 
of mine by the name of Sterling ReyHol<lH. 

30 Q. \Vhen did you get the handbag? A . About 
ti.Ye or six mon ths before that. 

Q. ,Yas that a gift from ~Ii·. Reynolds'? A. A 
gift. 

Q. Sinte that time did you have occasion to pl'iee 
the handlwg, a handbag of this particular kin<l '? A . 
I did. 

Q. \Vhei-e did you p i-iee then1? A. ln fact I 
pul'clrn sed on e. 

Q. vVhei-e did you lm;y it? A . Abercrombie & 
40 Fikh. 

j_!) 

Plai11tiff' .-;: J rmin I{ . Oi-rrlen-Hc-ll-i1rer,t 

Q. Diel you vrice hags of this kind, Hi1uilar kind 't 
A. I did. 

Q. vVhere did you get the prices? A. I went to 
many stores; Abercrorn bi e & Pitch and other stores. 

Q. Did you iind ou t what the exact type o-f hand-
bag that I\1r. Reynolds hnd given you costs? A. I 10 • 
<lid. 

Q. i-:r ow much does it cost? 
Mr. Yie lnty1·e : I ob ject to that. 
The Cour t: Sustained. You cannot show 

the value that way. You <·an show what he 
· paid for it . 

Q. How n1ueh wa!-l it yon paid fol' this bag? A. 
Rixty dollari-;. 

Q. Sixty dollars ,vas '\Yhat \Yas paid for that par-
t i<-ular bag? A. Yes, sir. 20 

By the Court: Q. How do you know that? 
'l'he ,VHness: 1'1r. Revnolds told nie. 

o/ 

I\1r. Mclnty1·e: I objec~t to t hat as hearsay. 
'fhe Court: Strike it out. 

Q. Did you ever ha Ye occasion to go and get the 
p1·ice of this bag at the t ime Mr. Reynolds gave it 
to you'? 

M1·. ~It In tyre : I object to that. 'rhat is 
no proof of the value of this particular bag. 
That is immaterial, this ques.tion. 

'l'he Cou1-t : Susta.h1ed. 
Q. Did you about this tin1e have occasion to pur-

(· hase a hag? A. I did. 
q. Of the surne type? A. I purchased five bags 

of the same type. 
Q. You p tu·ehHsPd iive bags when? A. A little 

c1fter t hat. 

30 

Q. You bought. all of them of the smne type as 
you had la:-it '?- A . Yes, sir. 

Q. And t hat was sorn.e tin1e after, a little t ime 4o 
,1fter? A. T hongh1" them in April. 
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Q. In April 1925? A. Yei-;, sir. 
Q. "\Vhen you Ray that they ·were like that bag, 

\Yere they exactly si1nilar to this one? A. gxactly 
i-;imilnr except as to color. 

l\!I1·. l\!lc Tntyre: I object. 
Q. "\Vhei-e did yon get them? A. I had. them 

nm de n t Girn bel's. 
Q. 1-ImY mnc·h dict you pay f01· them? 

l\1r. Mcint.)TP: I o-bje<·t. 
Tl1e Umut: ~n:-;tained. 
l\Ir. ~a1wr1:itei11 : Exeeptjon. 

Q, 'l'hese b..1gs that you testified .rou bought, wlrnt 
was the purpm;e of them? A. I went to Cnlifornia. 

Q. You bougl1t. them !'or ,rou1·Helf, did you? A. 
I did. 

Q. Now, referring Lo thnt list, will you tell us the 
firRt article that von haYe on that list tlwt You had 

" V 

in the hag that ,nu; lost? A. A golf suit. 
Q. "\~There dirl you pur·drnse the gulf suit? A. 

l(ahn, Gould & Company. 
Q. "\Vhen '! A. l bong-ht them foi- L.1 bo1· 1},ff of 

V 

that yea1·. 
Q. Had you "·01·11. it Ye1·.r frequently? A. T hn.,,• 

or four times. 
Q. \Vhat <·m1dition was it in ~tt the time tlrn t you 

started Yom· V<1('.1tion iu S,1uk I--Iill Pines? ~\.. 
f l • •· 

Practically new. 
Q. How much did you pay foi- ii-? 1\. Hixty dol -

lai-s. 
Q. ~ 7hat is the JH:•xt :uti<- le yon haYP in thei-e? _.\.. 

'l'wo pail- of shoes. 
Q. "\Yhere 1lid you 1nu·rhase them? A. \Yhi te-

house & 1--Iard.r. 
Q. 1-f O\\' Jong b(:'fm·e this tl-ip did you 1nu·<·liai-ie 

those? A. ProlrnlJly a 111ont h. 
Q. How 111nd1 did you pay fo1· thnw'? A. I got 

Plain 1-ijfs: Jnvi !I JC. ()i,nien--Re-dircct 

them 1narked twenty-fiye dolla1·s here, I think I 
paid twen ty-eight dollar s. 

Q. vVhat condition were they in when you left 
from Sauk liill l'ines? A. Very good. 

Q. 1:-Iad you Vforn them Ye1·y frequently? A. No. 
Q. "\Vhat i~ the next item you have? A. A pair l 0 

of knickers. 
Q. Where did you b ny thrn;;e '? A. Lou Freed-

man. 
(l "\Vhat condition we1·e they in? A. Good. 
Q. \Vhen did you buy t.hern? A. Just before 

that. 
Q. Just before what? A. eT ust before t he ttip. I 

bought t hem for t he trip. 
Q. "\Vete they in good con dition when you left 

Sauk Hill Piner-;? A. I only woi-e them once up 20 
the1·e. 

Q. I-Iow much did you pa.y for t hem? A. Ten 
dolla1·s . 

Q. ~ That is t he next? A. I have six ties at five 
dollm~s each, SullGl Brot hers:; t hat six ought to be 
Hix dollars each. I have six at five dollars each; it 
should be six, be{·ause all theil· t ies· are six dollars. 

Q. How long before had you bought these? A. 
"\Yithin two months. 

Q. What condition were t hey in? A. Very good. 
Q. What is t he next item? A. Two ties. 
Q. Where did you buy t hose? A. ICaskel & 

f1ompany. 
Q. I-l ow long before the tl'ip? A. Probably a 

couple of months, about the sa1ne t ilne. 
Mr. M.c1ntyre : Two more ties. 

Very good. 

30 

'l'he \VitneHs : I~ight ties alt ogether . 
Q. \iVh,1t condition were t hey in? A. 
Q. H ad you worn t hem frequently? 
Q. T-l ow nm<·h flirl t hey cost ~·ou? A. 

A. No. 40 11 . 
Six do a1·s 

:qnece. 
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Q. "\Vhat is the next item? A. One flannel shirt. 
(~. vVhorn _did tlrnt belong to? A. 'l'lrnt belonged 

to Irving 8quireH. 
Q. Do you know how rn uch that shirt co:-;t? A. 

'l'en dolhus; I had to P<lY him ten dolhus. 
10 Q. no you k110,Y how rnuth the shfrt coHt? A. 

Yes, sir. 
Q. How do you know? A. Bec~1use I paid what 

he asked me for i t, ten dollal's. 
Q. Y ~u p aid l i-\'ing Squil'es wh::it he asked you'? 

A . Yes. It ,va.s1 a lumberjac,k, bla(.'.,k and "white. · 
Q. \Vhat is the next item you have? A . s ,,·eate1·. 
Q. vVhorn did that s weater belong to? A . ~Iy 

brother. 
Q. Do you know how much your brother paid for 

20 that sweater? A . Yes, it was charged to him by 
Hpaulding, at fifteen dollai-s. 

30 

lVIr. Mc,Intyre : I ohject to t h ,it:, 1lrn t iH 
hearsa y. 

By the Cou1·t: Q. How do you know \Ylrnt was 
paid for it? 

'l'he Witne.9s: He hnd a duu·ge aee:mnt ,iud l 
paid hirn what he p:iid fm· it. 

By the Court : Q. lt had not been paid fo1· ~-et'? 
'l'he vVitnesr-;: He paid fo1· it. He i~ interested 

in a c3mp. 
By the Conl't: Q. All you know h; \\·hat he told 

,You? 
The vVitness: 'l1h:1fs all. 

':tihe C1ou1·1 : ~t1·ike that out. 
Q. vVhat iH the next item? A . One of ther-;e 

heavy ,vinter s,veate1·r-; wv•: neck. 
(,t . Have ,vou bought t he i-;weaters YOUt'Self? ~\. 

I bought hundredH of them probably. 
40 Q. \vhat are they ,Y01·t h ? .\. Prolrnhl.v ten, twen-

ty or thirty rlollars. ,, ., 

Plailltiff's: InviJ1 JC. Girden-Re-dd,,rcct 

Q. l mean fm· thi:-; particular kind of sweater? 
A. They a 11 have a standa1·d value. 

Q. llo,v does it happen that you have bought 
hund1·eds of them? A.. "\Vell, I have been on the 
"All-Amerie,111·· 11\)0tbc:111 team and played football 
;md baseball, brn-,ketbn ll, mid nNed Frweaters all my 10 
life. 

Q. Are you conI\ected "·ith any <':tmp businesH? 
A. I cull il1terestPd in a camp in ConneC'ticut, a very 
la 1·ge camp. 

Q. '\Vho o,n1s the camp? A . ~Iy brother. 
Q. You have occasbn i11 eonnect ion ,Yith ;your 

interest in thr cnmp to purchase athletic materials? 
A. Yes, I do the administi·ative work there. 

Q .. vVill you tell us ,,That the cos't of this sweater 
war-;? A. I~ifteen dolhn·H. 

Q. At Hpauldings? A. Yes. . 
Q. vVhat is the next item? A. A suit, Rulka 

B1·others, under my nan1e, eighty-five dollars. 
Q. \Vhen did you buy that ? A. In the sununer 

p1•ef'eding that, about August . 
(,l. How frequent!)· h~1Ye you worn that since 

then? A. Once a ,veek, or once in two weeks. · 
Q. You h'"1d wDrn it about six months? A. LesN 

than that; it \\'HH practically a new suit. 
Q. What condition was it in when you left Sank 

Hill Pines? A. Good. 
Q. And the suit eost, you ~my, eighty-five dollarti 

new? A. NP,v. 
Q. vVhat is the next item? A . 'rwo pairs of pa-

Jnnrns. 
Q. vVhe1·e did you purchase those? A. Lou 

Freedman':::;, Bro:1d way and 49th Street. 
Q. vVhen cljd )-ou bu~· those? A. Within a month 

20 

30 

of the tirn e. 40 
Q. How rnnch clicl the)' coRt? A. I have got them . 
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1narked here thirty dollar~; one bvent.r and one te11, 
I have them ; the prices ,Yere one twenty--t"'To dol-
lars and one ten do]lars. 

Q. vVhat condition wel'·e the~- in? A. D1·,md 
ne,,T. 

10 Q. vVhat is thr nrxt item? A. One hat and one 
cap. 

Q. vVhere did ~Ton buy those? A. D obbs. 
Q. DobbR, New Yol'k? A. I h,tYP nn :H·<·(Hlll L 

there. 
Q. vVhen did you bu,r then1? A . 'l1he c,1p I bonghL 

fo1· the trip and t he hat I bought about c:1 month be-
fore. 

Q. l-lo-w much did you pay foi- the cap? A. 1' lnee 
dollars and fi.ftv cents. 

20 " Q. vVhat condition was it in when you left Rauk 
liill Pines? A. Good <:ondition. 

By the C1ou1·t : Q. \Vhat ·w:ls tha t C'.-1}); hmY much 
WH.R it? 

The vVitness : 1'hree and a half dollai-~. 
Q. Ho,,T much did you pay for the hat? .A. 'l'en 

dollars. 
Q. ,Vhat condi.tjon waR- that in when you 1eft 

Sauk 1-Iill Pines? A. Pretty new; ver~- good <'Oll -

30 dition. 
Q. vVhat 1s the next item? A. ~ix shirt~. 
Q. \Vhere did yon buy t hose? A. Lou l~reed-

rnan's. 
Q. ""\Vhere is that? A. Broad"·ay, hehvee11 --HHh 

and 48th Street. 
Q. vVhen did yon buy them : did you buy them ii 11 

together? A. I bought them al l togethet. 
Q. vVhen d id yon bn.Y them? A . A conp1P of 

week~ before this trip. 
40 Q. vVhat condition were t hey in when yon left 

R:1 uk l-Iil1 Pi11 es? .\. \' Pry good. 

25 
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Q. 1-Iow much did you p ::1y fo1· these? A . I have 
thirty-six dolla r s; l think they charged me six and a 
half dollars apiece; I have thirty-six dollars n1arked 
here. 

Q. By the C oni-t: Q. YVhat is that item? 
The vVitneRs : 1 wrote on this list t hat I paid six 10 

and a half dolla 1s for them . 
Q. What is t he next item? A. A pair of skat es. 
Q. You say t he list calls for six d ollars for those 

shirts ? A. The reason I wenl m·er this, the Corn --
pa11~r sent a man, and the:): have a list, of whatever 
I have bought, and t hey could have gone over to the 
Rto1·e and had a 11 these Yerified . 

Q. You mean- A. An insurance man, said he 
wm; from t hem; eve1·ythi.ng ·wa'S gone over ther e. 

Q. vVhat is the next item? A. On e pair of 20 
skates,. 

(,l . "\Vhere did you buy those? A. Spauldings. 
Q. vVhen? A. Abou t three days befor e the trip. 
(1,. You bought thern for the trip? A. Yes, sir. 
Q. I-Io,v much did you pay for these? A. Twelve 

dollars. 
Q. vVhat condition were they in? A. B1·and n ew, 

t he fl 1·st tiine used. 
Q. vVhat is the next item? A. Three suits of un-

<lerwear. 
Q. vVhere did you buy them? A . I think 1 

bought them at 'l1riple1·'s. T bought seven or eight 
:;;uits of underwear at 1"'riplee;s, and at Lou Freed-
man'~, an d I don't kno,-v which were which. 

Q. Do you know hovir m uch you paid for t hem ? 
A. 1 paid four dollars for each pair. 

Q .. 1'..,0 111· do11:-1r~ for e:1. r h pafr? A . That is in--
<·1nding- the drawers and shirts. 

Q. And ~·ou loRt h ow nrn n:v i-mits? 

30 

I , 
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Q. What condition were these 8uits in? A. Ve1·y 
good. 

Q. I{o:,,· long before h,ld you bought these, do yon 
recall? A . l don't 1·ernern he1·, within two or tl1l'ec 
months. 

10 Q. You had bought then1 that month; it \Vas \Yin-
ter underwe.n·? A. Ko; I don't \,·eai- winter under-
wear. 

Q. You wear the i-:ame kind all the ~-e,n 1·otmd? 
A. YeR, sir. 

Q. What eli-;e? A. A i-;et of links. · 
(l What kind of links were they? A. 1{'01· drrsR 

shirts. 
Q. vVhat kind, cuff links? A. A set for a dl'eSH 

shh-t, cuff lii1ks and a stud for the fi-ontH. 
20 Q. A set of studs· and cuff links ? - A. Y eH, sh-. 

Q. Where did you get the111 fron1? A. They ·were 
a present fl·om l\irH. Otto Kahn. 

Q. That is the Jady th:1 t yon tes tified ir-; now your 
\Yife? A. I did. 

Q. Were you with he1· when she boug-h t thei-:e ('ll ff · 

links and studs? A . Yes, l selec-ted them. 
Q. Were they :1 gift to you? A .. Yer-;, rny bil'th-

day comes ten days before, the 15th of Dec.embei·. 

30 Q. She_bought >·on t hese linlrn f01· your hirthd<1>·? 
A . Yes, sir . 

40 

Q. How mn('h did i-;he pa)· f01· t hem? A. ~even-
tv-five dollars. 

V Q. vVhat iR the next iten1? A. l'nrdon me, yon 
want to know where they were bouiht? L:>bnlt's; 
it is on Fifth Avenue. 

Q. How rn·any times did you wea r these ('tiff 

linlrn? A. rrwire ,I \\·eek ; they :u·e H full ~et: they 
are rnore than Jinks. 

Q. vVhat. is your n ext item? 
Q. ,vhel'(-~ <lid you bu_,. th,l t'? 

A. Dinner· ja rket. 
A . B. Lettler. 

27 
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13:y the Court: Q. Suit 01· jacket ? 
The vVitnes~ : .T,H·kPt and trousers and vest. 
Q. vVhere are they located'? A. 1'.,ifth Avenue, 

opposite the Cathedral, 50th and 51st Street. 
Q. When did you bu;r these? A. I bought then1 

all in October of that yea1·. 10 
Q. I-Iow 1n uch did the dinner jn.cket and t rousers 

cost you? A. rrhc dinner jacket was a hundred and 
eighty-five dollars, and t wo vests were forty dollars 
more, black and \,Thit e vests. 

Q. Did you ha Ye both vests wit h you'? A. I 
did. 

Q. ':l."'hat makes two-hundred a.nd h,~enty-five dol-
lars'? A. Yes, sir. 

Q. I{ow often had you worn your dinner jacket 
nud vest s, prior to the t rip? A. I wore t hem about 20 
once a. week or once in two ·weeks. 

Q. And you say you bought them when, in Oct o-
ber ? A. I did. 

Q. vVhat condHion were they in when you left 
Sauk I-fill Pines'? A. Very good; didn't use thein 
up there. 

Q. When you left did you expect you would have 
to use then1? A . Yes, they ha,ve a New Year's par-
ty and a Christmas party. 30 

(~. Did you stay for the Nevv Year's party? A . 
I did not. 

Q. You left before the New Year's party? A. 
·v . 
.1. es, ~1r. 

Q. V\That is the next item? A. Two bow tie,s. 
Q. ,vhere djd )rou buy these? A . Tripler Bro-

thers. 
Q. "\Vheu? A. Within a rnonth of that. 
Q. HmY rnurh d~d they cost you? A. Both were 

ih-e dollars. 40 
'\;T • Q. Fin~ d.olhn-8 fol" both? .A . .1 es, sir. 
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Q. 
Q. 
Q . 
Q. 

"\Vhat condition were rheY in? A. Good . .., 
What e1sP? A. Next I haYe a ra,zor. 
vVhat kind? A. Gillette, ten dolln1· rar,01•. 
Cost yon ten dollars? A . It did. 

Q. 1-f ow long before had you bought it-
By the C1onrt : Q . Hmv rnnC'h f01· the ties? 
rrhe vVitnE'RR : rrwo rloll,IT'H and H hnlf apie('e. 
By the C1ourt : Q. "\Vhnt is the next item? 
The "\Y"itness: One raz01·. 
Q. VVhen did ~·on buy the razor? A . I rlon't re-

mern ber, a month 01· a conple of m<:>nths before. 
Q. What iR the next item? A. rr-wo hair brushef-l. 
By the C101ut: Q . JTmy much was thP rar, (n·? 
rrhe vVitness : 'l'en dollars. 
Q. T""\vo hail- b1·uH1hr-s: when did ~-on buy thm;e, if 

20 you remembe1·? A. I don't, ,vithin a little ,vhile, 
three or four or five 1nonths before that. 

Q. TTmv much did they ('Ost? A. 'rem ,lollars for 
the set. 

Q. Where dirl you buy those? A. lVIa rk Cross. 
Q . What iR the ne·xt? A . T'he next item for n 

comb, a dolhn: sh,n-ing brush a dnll:1r fifty: cloth-
ing brush, t"ro rloll~11·s, rn-1il b1·rn,;h for a dolhu. 
'l'hen I had sonw i-;ocks and handkerchiefs that 1 

30 made no mention of. 
Q . Do yon recall what pric-c yon paid? A. 

had six handke1·chicfs at J\'lo:-;:-;e.'s made \\·it11 rn)· 

initials, for th irt.,·-eight dollaTH. I nrnrle no not:1-
tion; Rome of thC'm wrre h1 t]1ere. 

Q. How nrnny? A. I belieYe thl'ee, nrnde hy 
Mosse, at f>7th Rt1·eet, the• six cost thfrt:v-eig·ht rlol-
lars. 

Q. Yon lo~t three? A . T lrnYe some so('k~ whieh 
T didn't enumerate nt ,ill. 

40 , Q. h; there <ln~-th ing eh~e 011 thnt list '? A. rl'h,1fs 
n 11 the list. 
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Q. Did yon ha Ye any golf stoekings? A. I think 
T gave you the golf stockingR. My item here is two 
golf ~tockings, fou1· dollars. 

Q. T,vo pail's of golf stoc·king8 a t four dolla1·s 
apiece? A .. Yes, ;qir _; they "';vere much more than 
that. I just 1narked fou1· dolfors. I paid seven and I() 
H half for one of them. I remember that now but ' T only marked four doll::i.rR here. 

Q. And ab9ut h<nY large ,YaR this bag? A. One 
of those English hu-ge c·ollapsible bags. Must be 
:-is larg;e as thn t ( indicntjng), nnd YEI'Y ,Yide, with a 
collapsible top. 

Q. And you say that all of these items were jn 

t hiR bag? /4... There was much more than that. 
Q. And yon bad a 11 this ba~gage in thiR one bag? 

A. Yes, sir. 20 
Q. vVhe1·e do you liYe? A. Now? 
Q. Yes. A. WaYel'ly Place, down in the Village. 
(l vVhat is that? A. T just moved t here. I just 

gine up a house I lived in before my wife w·ent to 
fJali.fo1·nia; I had an eleven room house. 

M1·. McIntyre: I don't see the materiality 
of this. 

l\ir. Snperf,tein: :Merely on the question of 
his standard of living, to indicate that a1l 
these items were neeeRRary t o n man of his 30 
condition. 

'L'he WitneRs: I had an eleven room house dffwn 
there on l\ianhasset B ay. 

Q. Did you own the house? A. No, I did not. 
Q. Did you r·ent it? A. I did. 

Mr. M(' Intyre : I desire to have 1ny objec-
tion noted to the testimony that js now being 
given on the ground that i t is immaterial and 
il'relevnnt. 

'11he flmnt: Now, that que1,t ion iFl learling. 40 

I 

I 
1, 

I 

I 



,r 

Plrtintiffs: 11"1,()ill J{__ GirrlP11-Rc-CJ'(Jss 

You ~tate thPse things and they ai-e nll prop-
e1· iterns,; I lrn.Ye not suggested othe1•,yh;;e. 

l\!Ir, Raperstein : I withdn1w the question. 
Q. Is your wife in eourt? A. R he ii-; in Cali-

f or11 ia. 
10 Q. vVm; an>·body eh,e with you on this tl'ip? A. 

No. 
Q .. Tni.-;t yon and she rame down togethe1·? .A. 

Yes, sir. 
Q. This 2:entlenrnn sitting at that table, is th ,tt 

the porter? A. I think so; he seems like him. 
Q, How did you get the porter·H nnme'? A. 1 

took a rerord; I asked him his na1ne. 
Q. And he told ,nm his name ,Yas what? A. T 

don't remember : 1 think his name was 'l'hornp:-;on. 
20 I took his name in the station master's office : the 

rer.ord wa9 made at that time. 

CRORS.-EXAl\,IT~A'l'IO::X by Mr. l\felntyre: 
Q. Where did yon board the train, .-1.t P<?r-t ,Tei·-

Q. vVhere did ~-on emne from? A . Sm1k Hill 
Pines Lodge, Milfo1 .. d, renrn;;;ylvnnia. 

Q. How far a,Yny is that? A. Abont fourteen 

30 miles. 
Q. 1-Iow did yon ('Orne? A. By automobile. 
Q .. rust )·on and >·onr finnree cnrne . toµ:ethPr? A. 

Y Ps, sir. 
Q. In you1· car? A. No. 
Q. Public h_nrk 01· taxic:~.b? A. A c·.-1 1· of Hauk 

Frill 'Pines, a lar·g<-1 lms. 
Q. Anybod>- else ,Yith you? A. 'rhere ,yas quite 

a fe"T people on the tnlin. . 
Q. I mean from Rnuk Frill Pi11 eR? A. ],"iYe 01· ~1x 

40 people. . 
Q. You ~:1y yon r-:in·jerl ~-mu h:1ggage f1·om Rank 

31 
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Hill Pines or the taxi or whnteYer it ww-;? Some 
('0nvevance <1nd vou took it to the train yourself? 

t/ ' ._, 

~.\. Yes, sir. 
Q. It wai-:i Ycry heaYy? A. Very heavy, it was 

quite a heaYy load fm· me to c-arry. 
Q. How many vaJE>ts do you employ? A. I used 10 

to have one, hut I haYen't any nmY. 
Q. You didn''t haYe your pe1·sonal valet on the 

hip? .A... I didn't. 
Q. ,Just one you employ? A. Now? 
Q. I rnenn ~-et? A. I emplo)· none 110w. 

Q. At that time ho,\· many did you employ? A. 
None at thr time. 

Q. You went on thiH trip for the purpose of a 
winter vacation, is that the idea? A. I went for a 
good time. 
' Q. It wn:::; ,t winter resort, you testified before? 
A. Yes. I said it was; t hey haYe a c.arnp in the surn -
rner, and they open up a pl:.we a.gain for the Christ-
rnns senson. 

Q. You "·(;mt there for t he winter sports.? A. 
YeH, sir. 

Q. You h1·ought a golf suit np thel'e for the ,-vin-
ter sports? A. Yes, sir. 

20 

Q. vVhat do you do, play winter golf? A. I 30 
didn't say ·why T bought it. 

Q. You r1ai1n here fo1· one golf · suit I think, 
eighty-five dollars? A. No, .sixty dollars. 

Q. Did you go np thp1·P to play go)!? A. No, I 
c1idn't. 

Q. You h,1d a golf suit with you? A. 1:es, sir. 
Q. Row long· is the tr-ip from Port Jervis to New 

York? A. T don't kno-w. 
Q. '\Ve11 about? A. I imagine about two and a 

1111 lf 01- three hours. 
Q. \\·p ·want to know what it is, if you know? 

l <1011't know. 
A. 

40 



Q. You h,ffe made the trip therP how ' 11ian)· 

t.irnes? A. I ha Ye been there quite a few tinwH, ti.YP 

m· six. 
(,J. You wel'e asked ,Yhethe1· you re('ognized tl1is 

gentleman here ? A. l said I thought T d id. 
10 Q. Don't you kno-w hcnY long it would take >·ou to 

go that trip from Port J e1·Yis to Jersey City? A. 
I think about two ,llld H half or thl'er houn~. 

20 

Q. You went away the1·e fo1· :1 hvo ,Yeelrn' nl<':i-
tion? A. About twelYe or thil-teen days. 

Q. And you had been away fiYe days? A . Yes, 
sir. 

Q. You got t he1·e and you had to go bad-: to ) ' Out· 

office? A. I didn't say why I ca me ba <.:k. 
Q. You apparently left? A. I left, yeH, Hir. 
()_ ~rook all YOUl' bn o·oa o-e with YOU o-oino· hom P'? i ., n:-. t, ., b :-, 

A. '\,Vhy, yes, sir. 
Q . Did you ship any tn1nk up? A . :Xo. 
Q . Ju8t took a lwndbag? A. Yes, sh-. 
(cl . • f ui,;t that <m e nllh,e had to last You fo1· t ,ro 

vYeeks? A. Yes, sir. 
Q . 'l'hat's all you had with you? A. Yes, i,;i1·. 
Q. You had no tl'unks 01· any other baggage? A. 

1 neYe1· use trunkH. 
Q. No other valise? A. There was two YaliseH; 30 one was mine. 
Q. I mean >·ou1· own perscrn a 1 ,t ppare]? A. .T W·d 

one. 
Q. ,Just tl1at onP gl'ip? A. Yes, sil'. 
Q. 'l,lrnt "Was supposed to last you for two weeks? 

A. 'r,welve or thirteen da)·s. 
Q. You had inte11ded to go f01· t'IH:'·he 01· th irteen 

daYs? A. Yes. sir. . ; 

{cl. You had in thif-l one g1-ip clll of the items >·on 
40 mentioned he1·e? A. Yes, sh. 

Q . Yon -went to ew1ning affail-s· you Ha:V 011ce 01· 

twice a week? A. ln X<:'w York. 

Plai II ti.fflFi : Jnoi11 JC. G irde11~Re-Cr oss 

Q. I menu a t the Pi11eN Lodge? A. I didn't use 
it at all. 

Q. You had litt le ui-;e t he1·e f 01· this two hundred 
mid t,Yenty-five dolhu· dress suit or dinner jacket ? 
A. Yes, -well. 

Q. And all you have the1·e ii-, a dinne1· jacket ; is IO 
that for evening -wear? A. I h ,1Ye my shil't, dinner 
j:H"ket, Ye~t, and pm"Jts. 

Q. "\Vas that dress shirt t he1·e? A . Six shirts 
were there. 

Q,. 'L'he six ;-;hit-ts we1·e d1·e:-;s shh-t i,;? A . I didn't 
s,1.,· m1:ything of the kind. You didn't ai:-ik me t hat 
way. 

Q. You r laim here for six shirts? A. I do. · 
Q. 'l1hey were six dress shirts? A. I didn't say 

that at all. I said six shfrti,;:, T don't remember what 
t hey were. 

Q,. Ilo-w many of t hese six -were dress shirts? A . . 
'Pwo . . 

Q. And you had brought a long a couple of pclirs 
of golf storkings? A. Yes) sir. 

Q. For the go.Jf up there? A. No. 
Q. I see, going ~lding ? A. No, sir. 
Q. You nevei· went ab1·oad? A. I have been 

a b1·oad, but I never skiid; there is other things be-
sides winter sports. 

Q. You "'IYent there for a winter YHcation? A. I 
we11t for a good time. 

Q. In the beginning you went up there for a two 
weeks' holiday? A. I went there for a holiday. 

Q. 1 don't di~pute you. You said you went up 
there for a winter holiday of two weeks? A. T\velve 
or thirteen days. Before Christmas until the day 
after New Year 's. 

20 
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Q. Yon ha Yen ·t ni entioned t hm,e? A. 'rhere al'e 
rnany things. I h,Hi more than that. 

Q. You say much wol'e in that gi·ip:? A. Then' 
·was much rnor·e- -collars and things like that, iternR 
too R111:11l t o bother ,Yith. A <·oll:-u on l)· <·0R't8 h,·en-

10 ty cents. 
Q. You ,ne r lai n1 ing fo1· h:--rndkerchief8 and n 

fifty cPnt tooth brush? A. i,r~- handke1·chiefs <·oHt 
me.sometimes fou1· and three alld a half dolhn·s: 
that's not a slllall itern . 

Q. You al'e rlainiing for one tooth brm.;h? A. 1 
·was asked to put down wha t J 1·pn1e111 berr<l. at thr 
time. 

· Q. You don't remernbe 1· hadng any eYe1ung, l 
mean, an:y formal colhns? A. I d i.dn't use a form 

20 al <·Olla r, I u sed :t low <·oll:tr. 
Q F f l · "' ? A. I u~e ,·t. lo\\' . or onua eYen1ng ·w'-;,t l'. . 

tolla r: I had only a dinne1· ja<·ket, I h:t Ye fm·rna l 
evening eJothes. 

Q. You did 110t. contemplate going in fornwl PW'll-

ing clothes at a 11? A. No, l ncve1· had a for1rntl 
dress: this is not f cn·rna l. 

Q. You jrn~t honght your dinner ja('k.ct '! A. 
And dinner dot heR : that is not fo1·rna l. 

_ Q. I don't ,vant to qualify on formality anrl in-
30 formality . You s ay you -were up a numbe1· of tirneR 

at t he lodge, weren' t you? A. YeR, Rir. 
Q. And they we1·e not fo1·rnc1 l t here, w ere they'? 

A. No : I m ean by th:1t a Tuxedo is not fonnal. 
Q. QuaRi-form:d, if )·ou ,dll? A. AR you say. 
Q. T an1 ::-1_Nking you? A . Yes. 
Bv the Cmnt : Q. 'rhiR was an Ede Railroad 

trai;1 you <·arne fi-0111 .Port Je1·vis do,Yn to Ne,Y York 
on? J\. Y eR, it wnR a i-;pedal train. 

( 1 · d b)·· thn. E rie 
40 B:r the Court: J. t w:rn a sR1~ne 

Railrm1cl? 
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The ·\Vitness : Yes, Rir. 
Q. How much of a tip did yon give Mr. 'rhornp-

son there when he assiRt ed you ·\dt h your baggage? 
A. Even though I 1mit the bag, I t ipped hin1 any-
way. 

Q. You Upped him :1nywny? A . Gave him thir- 10 
t y-tive cents before: I t ipped hhn before on the 
train. I tip Yery liberally; that is ·why I get the at-
tention from him; that i i:-; why he remembers my bag 
Yer'.'· distinctly. 

Q. You d jdn't tip him in the ti·ain before you got 
off and found the bag ,Yas gone? A. I tipped him 
jn front of t he Rtation nrnster; I gave h im thirty-
the rents. 

Q. You remembe1· th.at Ye1·y di:-itinrtly? A. Very 
disti nctly. 

Q. And also gave him a tip when he b1·011ght yon 
~orne gin ge1· a le? A . I didn't give him anything 
when h e b 1·011f!;'l1t the ginger ale, I tipped him for it 
on the train. 

Q. You carried you r crw1-i g1·ip into the train, 
didn't you? A. Yes, sir. 

Q. Also the grip of :your fiancee? A . 1 did. 
Q. 1--:Io-w many passenge1·s ,vere in that car, do 

,vou 1·ernember? A . l don·t remen1ber. It was a 
speeial train, I think it was fil]ed. 

Q. vVere there a ll types of grips? A. My grip 
WH9 too hea.Yy to be put on top of the rack. 

Q. On t he gr ound the enthe time, on the floor of 
the c .. n? A. Yes. 

Q. You sa)T you saw Thompson take the gri p and 
bring it to the vestibule of the train as it neared 
.Jp1•~<:w CitY. 01· he b1·ought the grip from your chn.ir 
:ind ]~ft it jn the YeRtihule of the train? A . Yes, 
l-lil-. 

Q. Do ,von rer,1 ll ho,Y many other grips were alHo 
jn that n'stihnle? A. ,.\ hont eight or ten. 
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Q. Including yon1·s? A. YeH, sfr. 
Q. And that would be about hn~h<::> gril)N or ten 

grips altogether'? A. About that. 
Q. About ten or t,Yehe grips'? A. Yes, sii-. 
Q. 1-lad you ever made that tl'ip before -with youi-

10 fia.nc-ee? A. On the frajn, you rnea11 '? 
Q. T n1ean when Wlr. rrhompson "-m, your p :nter·? 

A. Never. 
Q. You personally had made the tdp many ti1ueH. 

You kne,:v the tl'ip, and he knew youl' bag'? A. I 
didn't :-my thnt nt a 11. 

Q. 1-Ie w·as familiar with it, I think you testified ; 
M1·. 'rhon1pson kne-w your gdp quite well'? A. 
Yes, beeause it was so ht~aYy. I wanted to have him 
put it up ou top, lJut he advised me to keep it down. 

20 Q. ,vhen you got out of the tntin, did you get 
out before 'fhompson, 01· did 'l'hompson get 0111 be-
fore you? ~.\. 'rhe po1·tet a lw,1ys gets out 1in;t of 
all. 

(,l. You see ".hat I want to know is not ,Ylia t the.,· 
always do, but wh<1t he did on this pa1-tkuht 1· hrn e"? 
A. All the bags -we1·e in front of the do01· in tlle pai-;-
sa()'ewav. You rnmld not 2:et throu2.h the 1w1-i-o,Y t, .J 0 

alley unless he goes out fi1·st. 
Q. I as8ume he ~arl'ied all the b,lggage out .-111<1 

SO put them on the platfol'm? A. I don "t say he did. 
He assisted the 1wople with their baggage. 

Q. ,v er-e the-re two po1-tei-s? A. No, one. 
Q. None of the passengei-s c-ari-ied thefr haggage 

out? A. Of eoui-Re s01ue passengeL'H alwayR <·,ni-~· 
their own baggage. 

Q. Did you notice whether 'l'hornpson <·i-n·ried 
vour o-rip out. and laid it on the station platform '? 
• i:, 

A. You asked if I s.-n,· him leHYe the tn1i11? 

4. Q. I asked you whetl1e1· yon knew that 'rhornp· . 0 .. , 
son took yom· ~!,Tip fn)ll1 the Yestibule of the trarn. 

Pl(lti II ti_trs: Inciu JC. G i rde11-Re-C1·oss 

A. I noticed Thompson fake the g1·ip and Ldng it 
to the front of the platfor1n, and that is the las,t I 
Flaw of t he grip. 

Q. You saw him pile it with the othe1· grips in 
the vestibule of the train a s the ti·ain ,vas slowing 
down? A. I didn't. 

Q. \Vhen did you fil·st know that your grip was 
miRsing? A. ,vhen I came dow11 to get it . 

Q. And the tniin stopped and he go( off first and 
you assisted your fouwee? A. I did, helped her 
down. 

Q. Any othc1· p:-1sse11gei-·s get off before yon? A. 
Yes, sir. 

Q. I-low many? A. I don't know, a few. 
Q. How many, ~bout? A. Four or five. 
Q. Did you notiee your g-rjpR on the station plat-

form vrhen you got off'? A. I notjced the lady's 
gl'ip. 

Q. 
Q. 
Q. 

,vhat ladv's OTip? A. rrhe lad:v I waR with. ., ~ 

vVhat kind of a bag ,YaH that? A. A bag. 
YVhat kind of a hag, n shrnJl one? A. A kit 

b·tO' < b. 

Q. A dark hag like you1·s, or a t an bng'? A. She 
had a tan one. 

Q. You snw that t here in the heap? A. Not a 
heap. The bags are not in a heap. They never are 
in a heap on the platfor1n. 

Q. I don't mean what they never are? 
afraid )~ou 11dght c:1teh me in a question. 
in~r to be verv t ruthful. 

L 

A . l am 
I am t ry-

Q. That is " ~hat I " Tant you to do? A. To be 
W'ry expli.dt, J don't want to be t ripped up in any 
little question. 

Q. You say you s[nY the yellow grip belonging 
to you1· fimwee on the station plat form? A. I did. 

Q. 1-Jmy long had the train Mopped, if ~ron kno~v, 
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when yon got off the t1·nin? A. A 111aHP1· of three 
or four rninntes. th(' time to tflke a '\Valk through the 
th1·ee or font people in front of me. 

Q. 'rhe tr,1 in f'arne to ~1 dead stop? A. 'L'hen thr 
bags we1·e tft ken off. 

10 Q. Yon got np :ind a fe,,· people ·\Yent ahead of 
~-on? A. Y eR, sh. 

Q. Did yon :-;ep Thompson whe-n :-on g:ot off the 
h·ain? A. I did. 

Q. ,vhere was he? A. In front of the b;igs. 1-fe 
wns stanrling at thr b:-1gs, and they were lined up in 
front of hi111. 

Q. Did he sa:v anything to you? A. I nsked him 
where rny h:1g WHR. 

Q. vVh,Jt did he sa:v? A . Looked a1·ound, and he 
20 said, ,c\Vell, h<' doeim't i-;ee it" he safrl. 

Q. Did he say anything fu1ther or did you sc1y 
~rn~·thing huther? A. I asked where it was. 

B;v the ( 1ourt: Q. '\Yere there man~- people on the 
plntform at the time? 

'l'he vVi.tness: "\V_hich platfm·rn? 
By the Omut: Q. rl'he i-;tation plat.form? 
'l'he \\Ti.tness: I )C'op]e ('Oming out of t lw train at 

the time. 
Hy the Coui-t: Q. Peoph~ pc1Rsi11g hy? 

30 'rhe ,vitneHR: Yes. sh-. 
By the (;ou1·t: Q. Among-Rt the bag-8. 
'l'he "\,Vi.tness: Not around the po1·ter. All the 

baggnge was hPre, nnd the porter was here (indi-
cating). I ::1sked hi.m, and he said, ""\Vell, pethaps 
somebody may have taken it bv rniRtake." ,--re . . ~, 

should w:iit and see whether or not there is one baµ; 
left, and then we will see jf it is taken by mi.r;;take. 

By the Court : (--l. Did you see him down by the 
bag's before yon left the platfo1·m of the nu·? 

40 'rl1e "\'Vitn('RR: \Yhy yef-t 
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By the Court: Q. vVhat was he doing? 
'rhe Witness : Why, standing there, getting tips, 

brushing people-'s clothing. · 
By the Court: Q. Looking a t the bag8,? 
'l'he Witn.ess: He was standing in front of the1n. 
By the Court : Q. Were they along of him? 10 
The Witness: 'rhe bags we1·e between the train 

;1nd the porter: he was facing the train. 
By the Court: Q. And the bags ·were in front of 

hin1? 
'l'he '\Vitness: Yes, sir; 1 didn't v-ratch hi1n all the 

time. ~rhe minute l µ:ot there I saw him, and 1 
,vent and spoke to him. 

By tbe Court : Q. That's ,Yhat 1 mean, when you 
left the train. 

The Witness : Yes, sir. 2() 

By the Court : Q. Did you see him before you 
reached the platform of the !-ltation itself? 

'rhe \Vitness: I did. H0 was cntel'ing for tips at 
the t ilne. 

B:v the Court: Q. '\Yhat did you see him do? 
rl'he Witness: J Flaw him lrnnd bags to different 

people. 
By the Court : Q. 1-Iow many bags do you esti-

1nate there were there? 
The Witness: About ten or twelve. Re asked 30 

me to wait, and if somepody took my bag by mistake 
ther·e must be a bag left over, and since ,there was 
not anv ba o- left over he said, "Well, I think it 

V b ' 
must be stolen." I asked ,vhat to do and he said to 
l'PJio1-t to the st1:ttion nrnste1·. 1-Ie went with n1e and 
he said the h;1g was stolen. I-Ie said that at the 
time. He ar.;;ked hirn why, and he Haid, ""\Vell, I 
don't know.'' 

Q. l-i'1·orn the' ti111e the train stopped and when you 
got off, Thompson wfts facing :vou nll i'he tjme? A . 

• 
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From the timr T got off, I was with him all the time 
from the time I miR~ed my bag. 

Q: Dfrl ~-ou buy a round trip ticket 01· a one ,vay 
ticket? A. One way. 

Q. You bought that f1·om ~Iilford to Port .JerviR ? 
A. ':l1he1·e iR no statjon at :Milfo1·d? 

Q. You bought that at Port Jervis? A. I did. 
Q. J show you thiR ticket and I ask you if that 

is the type of ticket .You bought? A. T bought an 
Erie Railroad ticket. I don't know if it is the same 
color, J don't rernen1ber that. I don't know whe-
ther it was Jersey City or New York, because my 
transportnfaon entitled me to the fe1-r~-; I know 
that. 

Q. Entitled you to what? A. To going a~ross 
on the ferry, but I don't know whether it was the 
saine as the sample ticket or not. It is a long time 
ago. 

Q. ·Dfrl you check your baggage? A. Ko, I 
didn't. 

Q. Do you eYe1· check your baggage on any trip 
fro1n Port Jervis to Kew York? A. Never. I have 
never checked b,1ggage, and I haYe made a great 
many trips. 

Q. Did you declare the value to the tailroad com-
pany, or to anybody what.the value of your bag was 
before your trip stai-ted? A. No, I never did. I 
never checked that baggage, 01· any baggage as long 
as I eye1· n1ade ti·ip~. 

IU~-DIRI~U':1.1-EXA1II:KA'l.1 IOK by 1\1:r. 8aper· 
stein: 

Q. Did you ever m.;e a golf suit for any other pul'-
pose except pla;yjHg golf'? A. vVhy, yes, I have used 
a golf suit- vvheneve1· l l'ide a horse I 1nay wea1· 
a golf suit. lf l g-o any tirne to the counu·y I m;e 
one. 

Plali/ntifps : Trw-i,n K. Girden--Re-direct 

Q. vVhcnever you go· to the country in the winier 
time do you take a golf suit along? A. I take one; 
it is t he only · thing to use. You can use it right 
n long. I might not use the fnll suit. 

Q. You use a golf suit and it is not limited for 
use in playing golf? A. A golf suit is used for 
many things-hikes, for instance. I go horseback 
riding. 

Q. Before you left what cau sed you to ln·ing your 
full dress suit along? A. 110 this place, they have 
quite a forn1al affair on New Year's Eve. They 
have quite a formal Christmas affair Christmas 
night. 

Q. Have you been to this camp befo1·e? A. I have. 
Q. Did you know that they had a formal New 

Year's affair ·when you left? A. Yes, sir. 
Q. Did you get their program before you left? A. 

No, but I knew what t he camp was like. 
Q. ·when you left you expected to use that full 

dress suit? A. Sure. I expected to use it and I 
had the suit there. 

Q. Where did t he porter pick your bag up fro·m? 
A. Hight in front of where I was sitting. 

Q. ·was anything said at the time he picked it 
up? A. lust picked up; wiped 1ny shoes and picked 
the bag up while I was sitting down. 

Q. When you came outside on the station plat-
form, and you said, "vVhere is my bag?" did Thomp-
son say anything to you to indicat e that he didn't 
know which bag was yours? A. H e knew my bag 
so well. 

By the Court : Q. He asked you if he said any-
thing? 

'1.1he Witness: The niinute I asked him he knew 
my bag ·was missing. He said, "Somebody 1nust 
have taken it by mistake," he said. 

10 
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Q. Did he nsk yon " ·hid1 bag was yontR? A. He 
k11pw my b(1g;. I h,1d a very la1·g;e bag. 

M1·. ~Ic-Jnty1·e: I ask that that be stricken 
out on the ground that it is a <·onrlui:-don, tha t 
rrhompson knew his hag. 'l'here is no testi-

10 mnny here to show that this ·witness qua li-
fied to testify as to what Thompson knew. 

'l'he Com·t: He has ani:-rwe1·ed the question 
before the objedi011 is in. 

Q. 'l'his sb1tion that you speak of, wm,; that the 
last statio11 on the road? A. \Vhic,h station do ~-ou 
mean? 

Q. ,Je1·sey City? A. Yes, sil·. 
Q. 1'hat is the last station? A . 'l'liell 1·hel'e is the 

river. 
20 Q. Ro that -when you got out everybody "\nts get-

ting off the t1·ain? A . Eve1-ybody was off the train a1 
the time. 

Q. And how 1011g do you estimate, if you remem-
be1·, it took from the time you left you1· seat in the 
parlor car after the train stopped to get to the 
station p la tf orrn ? 

1\1:r. 1\1IC' Inty1·e: He s,.lid fou1· ot ii.Ye min-
utes. 

'l'he \Vitness: I <lon·t remember; it might have 
30 been eight minutes for all I know. lle had to take 

out eight or nine bags, and there was this girl I wns 
with, 1 was helping her, I wai:,; going t o marry het 
and I was not wori·ying about time. 

By the Court: \Ye1·e the people coming from the 
<lay coach) would they pass ~hiR placP "\Yhere yont 
bagO'aO'e was while it w:-1s t here? :0 :0 

'l'he \Vitness: I don ·t know where the c-mwheR 
were, whethe1· they " ·e1·e hi f1·ont ot b,wk of us. l 
don't ren1em ber. 

1 h t ] t l -• C, -. -.OTC,.I t 40 Q. no you te1nern lei· w r w1· wre "'' (l~ :-, -~ 
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man~- peoplr on the platfol'ln, 01· all about you? A. 
'l'here was 110-t so very many. 

Q. \Vere there any about vou? A. r:rhere was . . , 

people there. 
Q. \Vere there people getting off the other coaches 

ai:-; well? A. I snppoi:,;r RO. It ,,·ns the last stop and IO 
they hrrve t o get off. 

Q. Did you spe them get off? A. I believe they 
wp1·e pni:,;~ing all the time. 

RE-CROSS-1DXA1\1IINA11ION by 1\1Ir. McIntyre: 
Q. You R,lY You were with Your fiancee on that . . . 

t ' ? A "\.T • l'lp. :.1... .1 es, sn·. 
Q. Yon were pretty well taken up with her? A. 

Y f'R, sir. 
Q. Giving her a lot of your attention? A. Yes, 2o 

sir. 
Q. Assii:-;ting her off tlw t rajn? A. I was. 
Q. You weren't concerned much about you r bag-

gage? A. I was very much concerned about the bag. 
Q. But you were rn01·e concerned about your fi-

,m eee? A. Naturally. 
Q. IIow long after that wet·e you n1arried? A. 

Aft-er that. I got m~nried last June in California. 
Q. This happened December 1924? A. Well, about 

i-iix months later. 
Q. I-I O-\V long had you known you r fiancee? 

l\ifr. Saperstein: I don't see the material-
ity of this. 

,.rhe Court: Sustained. 

30 
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Plai11tiff's: Andrew 11/w1np8011-JJ,ircct 

RE-DTRECrr-r~XAJ1TKA'l1 IO~ hy 1\11·. Saper-
stein: 

Q. From the time the train stopped did you get 
10 o:ff the train -without wasting .anJ- tin1e, or did you 

20 

30 

spend any time in the train? , 
Mr. l\'Ic In tyre: I object to the fonn of t lw 

question. 
rrhe C01nt : Yes, t he question ii-; a litt le bit 

involved. 
1\11·. Saperstein: I withdraw it. 
Mr. Saperstein: Tha t is the plainbffs 

case. 

1\1:r. 1\1:cintyre: T now move, if ymu H onot 
please, fo1· a nonsuit on the ground that th<: 
plaintiff hm.;; i;;howi1 no negligen('e on the 1wrt 
of eithe1· the defendant the Erie Railroad or 
the defendant rrhompson. That he has not 
shown that t here was a dolation of any cluty 
by the Erie Railroad Company to the plain-
tiff and tlle1·efo-tc h;1s not 1w1<k out a pl'irna 
facie case. 

Ai-gued. 
rrhe Court : rrhe plaintiff has asked lea Ye 

to reopen the ('ase, and he may do so. 

Direct-examinntion by J\,fr. Saperstein: 
Q. l\'Ir. Thomp:;;on, ;ire you employed b,v the Vide 

Railroad Comp,111>·? A. Not no,Y, no. . 
40 Q. You were formerly employed by the El'i e R,ul-

roarl Cornp:rny '? A. Ye:-;, :-;ir. 

P loint-iff7s : 1l J1cZ:rcw Tho·mpson- Cr oss 

By the Court : Q. On Decen1ber 28, 1924, were 
you employed by the Brie Railroad Company? 

'J1he vVitn ess: Decembe1· 28th? Yes, sir . 
Q. For how long before that period were you e1n-

ployed by the <·outpany ? A . '11hree years. 
Q. What wns the natn1·e of your employment? 10 

A. As po1·ter. 
Q. You vre1·e a porter in the parlor car? A. In 

the pal'lor car. 
(l .. A_nd ns a p orte l' in the parlor car for the Erie 

Railroad Company what was the nature of your 
duties ? A. rro a:;;sist passenge1·s wiih t heir bags, 
m,sist t hem on and off. · 

Q. 'l'h1·oughout the entfre pel'iod that you worked 
for t he Erie Railroad Company as porter, was that 
011<-' of your duties, to assist passengers on and off 20 
with their lrnggnge? A. Yes, sir. 

(,l. , vhcn you passed through the parlor car on 
t his particular occasion did you pick up all t he bag-
gage and take it d own to the station? . A. I asked 
pel'lnission before I took any bag. 

Q. You took the baggage off? A. Not all of them, 
j nst what the people let me take. 

(~ . You took several bags off? A. Yes, sir . 
Q. vVas that a custonrn1·y portion of your duties 

with the company to t ake the bags off? A. To assist 30 
the passengers with bags. 

(l. '11hnt was 'part of your cust01nary duties to 
take baggage off? A. Yes, sil'. 

Q. Always had been since you began to ,vork for 
the company? A. Yes, sir. 

OROSS-EXA1\IINA'l1 ION by Mr. :McI ntyre: 
Q. Tlwt is, with the passengers' permission'? A. 

Oh, yes, with the passengers' pern1ission. 
Q. You nen::T i ook a Lag unless the passenger re- 40 

qnest<•cl you? A. No, I didn't t ouch them. 
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Q. It -would not be under his control-
By the ~ourt : Q. "\Vhat 1 want to know ·whether 

it was part of your duties if they required assist-
an<-c- dfrl yon help th<~rn off? 

rl'he "\Vitn ess : H el peel them off, yes, sit. 

,J c1·se.v City, ~- .J. , rruesday, .J llll(~ 8, 19~6, 
p. rn. , t1·i,1l of .tbe c,rne resum ed . 

lVll·. 1VIc-T11t,Te: f further renew m, motion ., ' 

for a 11 onsu it o-n bc>lw 1f of t he flefend:111ts 7 the 
Erie Raih·oad Company and Andrew rl'hornp-
son, on the grom1d preYiously st;1ted and also 
that the complaint discloses no ca us,' or ac-
tion. If the ph1i11 tiff has any c,1 use of ,1 ct ion 
jt is set out in p;11·,1grn1)hs G and 7 of the com-
plnint, oi- especially paragraph 7; "tlrn t the 
defendant foiled t o use due care and caution 
for the safe delhel'y to the plni11ti ff of the 
E111id Yalisc, so san1e was ,vholly lost and the 
defendant f..iiled and 1wg]<;cted to delivee 
same to the plaintiff upon demand having 
been made tlw1·efor by the plaintiff." 

That assumes that the defendant railroad 
company ,n1s an h1surer, and th,1t unless the 
gi-ip in question wa s deliYe1·efl b,i ck tu the 
phlintiff lJ,V t he <_;ornpany that it is reHporn;;i-
ble. 

rrhe care of an insurer is not the ca 1·e re-
q ufred of thc0 d<~feudan t in this ca~e. I 1·e-
spectfnlly subniit that the compl;1int doeH 
not dif-wlose and the plaintiff h,id not p1·ove11 
a cause of action. 

40 rl'he plaintiff haH failed to prove any n egligence. 
rl'he defendRnts did all that was required of them. 

rl'here -\Ya s no R_peritiC' ,1 ll egntion of negligence th;1 t 

Defei1dal/'1 t.</: A.. ndreio 71Jwm,pso•11-Dfrect 

the plaintiff has sustained. The baggnge was never 
cl1ecked nor its value declared by the plaintiff. 

( l\,fotion argued. ) 
rrhe Court : 1 de11y the motion and give 

you ,tn e-xcPption. 
Mr. McIntyre: Note my exception as to IO 

each defendant. 

ANT>RR1V THOl\1:PSON c-alled by the defense: 

Direct-examination by M1·. McIntyre: 
Q. 11/here do you liYe? A . 247 Van Horn Street, 

.J et·scv Citv. -
• C 

Q. Do yon recnll the day upon which the baggage 20 
wm; lost which the plaintiff is no-,,.,_ calling for? A. 
Decern ber 28th, 1924. 

Q. .Just tell the Court and jury in your own 
wm·ds just ,vhat you know about this case. A. 
1Vhen we arrived in Jersey City I placed the bag-
gage on the platform. 

Q. I don't think the jury can hear you. 
rl'he Cou1-t: Speak right out; don't be 

afraid. 

rl,he Witnes!-l: I placed the hags on the platform 
and assisted the passengers off the car. I was turn-
in~ around to assist a lady off the car and turned 
around again and the gentleman told me his bag-
gage was lost. 

Q. "\i\That did he tell ,you? _A. rrold me his bag 
wa~ lost. 

Q. You savir these people in the train, didn't you? 
A. Yes, sir. 

30 

Q. That "~a:;; l\ir. Girden -and the lady who was 40 
with hfo1? A. Yes, sfr. 

I , 

I 
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Q. Did they lrnn' b:1gs with them? A. O11e hand 
bag and a snit u1He, l cH ll it a lni·ge hl,H·k ~-mit ('ase. 

Q. ,Yhnt eli-;e? A. A 1rnndb,1g. 
Q. "'\Vlrnt kind of hnndb,1g? A. 'l'an handbag. 
Q. Do you knO"\Y who owned the t,1u lwndbag? 

10 ~I1·. ~aper~tejn: T object to that question. 
1---Ie c~rnnot po~r;;jbly tell who mnwd it. 

Q. ""\Vho wnr-; jn posseHHion of the t m1 handbag? 
Did you notire'? A. :Xo, I didn·t, the hn> were to-
gether. 

Q. vVhen you got t hcHe h:indlwg:-; di<l you a:-;k }Ir. 
Gil-den if ~'OU should take t hem out? A. l cUd. 

Q. vYhat did he say to you? A. H e ~-mid, ··YC's, 
carry t hen1 out." 

Q. "'\Vhat did you do then? A. Ca 1Tied them to 
20 the platform. 

Q. '11 0 the vestibule platform? A. Of the train 
Q. And then ·when the ti·ain Htopped ·wha t hap-

peued? A. Pla('e(l them on the platfon11 of tlw 
station. 

(~. ])id ~-ou ha,·e ,lny othet grips the1·e '? A. _.i\liont 
t en 01· t ,velYe. 

Q. You pla(·ed them all on the ph1tfo1·m of tltP 
sta Hon'? A. The p b tforrn of the station. 

Q. 'l'hat i.s wlrnt you 01·dirn-11·ily do, is it'? A. Oh, 
30 yes, sh. 

Q. Now, ~-ou said Homething about the lady get-
ting off the h,dn at the time ? A. A lady was get-
t h1g off, and slie got hooked into the door and I 
tn1·ned around to uufosten het. I tun1ecl around 
again and he said the bag ·was lost . 

Q. ""\Vho s,lid who:-4e L r1 g ,,-Ds lo~t? A. 'rhe la<l,r·~ 
bag. 

Q. Did he say the bla<:k bag, the large bag dr· 
scribed as you haYe heal'd? A. No, sir. 

40 Q. Did you ~et> the large blaek bag? A. YPH, sir. 

n efeJ1.da ntx': A 11d,·cw '1 1h ompson-Di reel 

Q. ,-rhat was thete? A. I t ,vaR there. 
Q. "'\Vas the lady the1'e too?. \ 'I1h 1 d _ ..c-1... e a .Y w as 

there Loo. 

Cl And then wh;it happened '? A. I c,uried the 
black ba£.· to the lost ancl f l>1111d l d ._, m reau an ex-
plained the case there. IO 

Q. Did :Mr. Gil-den tell you that the lady's bag 
1Yas gone? A. The lndY':-l ba!l· was Jost. ._, ~ · 

Q. Did you catr;y the bigger lrn g? A. I C'arried 
hif.; bag to the lost m1d found. 

Q. 'l1he lady to]d you that her bag waH g-one? A. 
Ye~ ~r. L • 

Q. 'I.1his lach. - who WH8 wit h 1Vl1·. Gil-den?_ A "'v - • -1 es, 
:;d1·. 

Q. And ,nu,; that the large blaek bag that lVIt. 
?ii-den js now complaining. of having· been lost; so 20 
1t was not lm;t at ::Lil'? A. Not lost at all, no, sir. 

Q. llut the bag " -hich the lady had? A. "'\Vas lost. 
Q. The lady who atrornpanied hin1, that is the 

bag that was loHt ? A. Yes, Ah. 
Q. Ho,v long time ti-anspired from the tilne that 

the train :-;topped until the t ime that Mr. Girden 
told you th:1t thP bag wa:,.; g-one? A. About three or 
fou1· minutes. 

Q. Did you watch the .bag~ to see that t he proper 
owners took them away ? A. T always say to the 30 
people bac-k there, J stay rhrht bv the baffffao-e I ., CJ u bb b , 

t,111110t '\Y:ttch the baggage, I have to turn around 
arnl a:--sist people. 

Q. :Mr. Girden ,vas present during the entire 
till!P'? A. Hr- waA; he was standing right over the 
baff~ i::, • 

Q. W hen .vou were removing the ~ags from the 
p]atfo1·m of the traiu, lVIr. Tho1npson, to the plat-
fol'rn of the station) do you remember where Mr. 
Girden w:1:,.; shrnding? A. Yes, he was standing be- 40 
hind l h e hagH. 
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Q. And when they we1·e all lota t ed on t h e pla t -
form, on the r::1ilroad plat{orm, where wai-; M1··. Gil--
den then, did you noti<·e? A. Hta.nding l'ight be-
hind the baggage. 

Q. And the :young lad;Y wai-; ,Yith him too a 11 that 
10 time? A. Yes, i-ih. 

CROS.S-EXA~1INArl'TO:X by Mr. S:.1pen;iein: 
Q. Now, Mr. 'l' hornpi-;011, you had m ade thii-i tl'ip 

all the ,vaY from Port ~JerYis to ._Ten;ey City, rwd 
vou not? A. Yes, sh. 
L Q. You te~tifi<-'d a moment ago that you kne,,~ th e 
large bag wa s in lVIi·. Girden·s posHeHsion, or •in t he 
possession of himi-ielf arnl the lady ·t]rn t "-,n; with 
him? . A. I did. 

20 Q. You saw both .those ba.gN before the tr,1i11 
reached Jersey CH_y, d id you not? A. Yes, sit-. 

Q. You say the1·e was a Lu·ge bhu·k bag and a 
smaller handbag? A. Yes, si1·. 

Q,. They ,n-e both handbagH, a1·en't they? A. One 
is a suit caf-:le, tluifH ,,-hat l ,nmld call it. 

Q. Do you mean by the suit caHe, 011e of these 
bags that opens all the way and that closes-a grip 
is t hat what )·ou n1 e <1 11 '? A. The 1011g oue tlrnt open~ 
up on e side. 

30 Q. \Vhat colo1· waH the i-;nit tnH<:'? A. It " ·as lJl,wk. 
Q. 1-Iow h11·g~ w,t s tlw t,rn handbag? A. l <·oul<l 

not say, 1·egub1· lrnrnlbag Rizc. 
Q. Can you iurlil'a te with ymn han<ls? A. Abont 

that s i½e ( indi<..:ating ) . 
Q. It was a Huutlkr one? A. ¥ es, sh. 
Q. The sort th a t laclitiH ('arry; nud these two baw.; 

we1·e in the pa 1'1or car and appea1·ed t o br iu tw' 
pm-;i-;esi,;iou of ~11·. Ghdeu fronr t h e beginnin g to the 
end of the t 1·ip? A. T lrn t iH 1-ight. 

40 . t l t J "{.l ( '1' t· , . Y O IL - Q. '\Vhen the trarn H ·oppe( a e1·,,;..,,y . . 
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p icked up these two bags a ft er having asked per-
miHRion to no No, and br·ought them to t he statjon 
platform? A. I did. 

Q. 'Phen you b1·onght them from the t rain plat -
form to the Rtation p latform m; soon as the t r a in 
Nt opped? A. Th:1t i8 1·ight . 1 () 

Q. You ,verP the ~ rRt on e off the tra in? A . Yes, 
r was. 

Q. You us1.w Hy ,u·e ? A. Yes, sir. 
Q . Before you took the bags off t he t rain plat-

form becR use of th e p,1ssengen; gettin g off ? A. N ot 
a t all. 

Q . rrhen you tool{ t he ba.gs fro m the tl-a in p la t -
fo rm do"\vn to the station p latform? A. Yes, sir. 

Q. Do you kno,v wherr you p la ced Mr. Girden'R 
lm g ? A . On t he plat fo1·111. 20 

Q. You ::mid yon had a bou t t en bagi-; on the s t a -
t ion plat form? A . Bight or ten bagi-,. 

Q. Did you place both of t h e ba gs t hat b elonged 
t o Mr. Girdt=>n awl hii-; n a n eee togethe1·? A. '!10· 
get her. 

Q. You placed t hem t ogethe1·? A. I did. 
Q. Do you l'emember in w h a t rela tive p osit ion 

you placed t hem? A . . Opposite each oth er. 
Q. Did you pla ce t hem a t the end of the line of 

hags that you sa~- you lined up? A. At t he end of 30 
the line. 

Q. Ou the en d? A. On the encl. 
Q . So th.-1t the bags belonging to Mr. Girden and 

liis fiancee W PI'P nt the end of the bag-i-; ? A. On t he 
end. 

Q . You knew a 11 t h e t ime which bag belonged to 
him ? A. Y es , Hir. 

Q. I f th a t bag ,yere in cou1-t today ~rou would be 
able t o idt=mtifr jt? A. Y es , sir. 

Q. You could t ell which bag was which ? A. T 40 
nm te-11 what it l ooked Uke. 



Q. If you :·M"'-Y it in front, if you snw tllcrn rn 
front of you today, "\Yould you be :tble to tell they 
were the two ha.gs? A. No, I could not say thnt. 

Q. Now, aftennn·ds, you say after you left the 
bags on the ~t:-,tion platform you turned around to 

l O a.~sist a lady off the train? A. I did. 
Q. And t hen you turned :-nound again and then 

this gentleman, l\Ir. Girden, asked yon where his 
ba<Y was is that ri!tht? A . Yes, sfr. b , o 

_M_r. Nlclntyre: 1 obje('t to that. That is 
not the testimony. rrhe testimony was th;it 
1\1:r. Girden told him that the -l:1dy·s b.:g was 
gone, he didn't say "l\fy bag is missing,'' T 
merely wm1t to get that cleared up. 

'rhe Court : Yes, he did say that. 
20 Q. You said a 111ou1e11t .-1 go, did · you not, flrn t 

when the lady's bag was on the station platfol'm 
vou turned around to help a lady off t he train and 
then vou turned a1·ound aµ;ain and l\!lr. Ohden theu, 
the g.'~ntlernan sitting her·e, snid to you, "\.Vhere is 
that"-whose hag? A. rrhe lady's bag. 

Q. And he said " '\Vhe1·e is that htdy's bag''? A. 
Y<"R, sir. 

Q. From the time you deliver·ccl the hag to the 
station p1aHorrn until he asked you that questi on 

3o only three or four minutes ebpsecl, is t hat right'? 
A. 1'hat's rigJ1t. 

Q. I-Te did~'t "\vastr ,iny time getting off tht> tr:tin, 
did he? A. No, sh. 

(l. J-Ie nsked you where the lady's ha.g ,Yw·,? A. 
Yes, sir. 

Q. \Vhnt did you s:1y? A. I said it ,.,Tas p laced 
on the platform there. 

Q. Did you look for it? A . Rure. 
Q. Did you find one of his h,1g-s '? A. rrhe one l 40 

call a trunk; th;it hi~ bb1tk bag. 

Q. rrhe big black bag was found? A. Yes, sir . 
Q. vVhat did you do with t hat? A. Wc~nt to the 

lost and found bure:1u with it, thinking some one 
<·n1-ried the other bag by mistake. 

Q. Who carr iPd t ha t bag t:> the lost and found? 
A. I carried it. 

(.!. Was it a heavy bag? A. It was. 
Q. H_ow heavy "\vnuld you saJ it was or don't you 

know? A. I don't knffw. 
Q. Did he open the bag at the lost and found 

bureau, 01· ~it :my t ime in your pres·ence ? A. N o, 
sir . 

Q. vVho r<\portecl the loss? A. I dfrl. 
Q. vVas lVIr. Gird.en there when you l'eported t he 

1o:-;s? A. Yes:, sir. 
Q. What did you repo1i to · the sta tion rnastm·? 

A. l t old him probably some one picked t he bag up 
in mist ake, and p1·obably t hey would hriug it btLck. 

Q. vVhose bag did you say it ,vas·? A. rrhe lady 's 
bag. 

(-l. Diel you hear th e sta tion master ask ~Ir. Gir-
clen what was in t he bag? A. ~o, I did n ot. 

(J. vVas the lady ,,,ith him at the t ime? A . She 
\\Tas. 

10 

20 

Q. Diel you h ear the station n1aster ask her what 
was in the bag? A. No, J didn't hear ; I left t he1n 
there, that's all I know. 

30 

Q. You didn't hear Mr. Girclen describe in de-
tween them anrl the stat ion nwster? A. No. 

Q. You didn'e hear Mr. Girclen describe in de-
tail \,,hat articles ,.,rere in t he bag ? A. No, I didn't . 

Cl You did11 't hear him stat e to the Htation 1nas-
te1· that he had his golf suit and all these other 
articles in t here? A. I left them ther e; I didn't 
hen r anything; at a 11. 

Q. How mut.h tim e did you spend in the st ation 
mnRter'R ofn.ce? A. About five rninutes1 I guess. 

40 
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Q. Do you kno-w whe1·e t hey went fr01a the i,.;ta-
t ion nrni,.;ter's offi('e? A. No, I don't. 

Q. Didn't you help them to :1 taxi<-a b or .i cab 
after leaving the station maste1··s office? A. No, I 
didn't; I ,vent back to the train. 

10 Q . Did Nlr. Girden tip you? A . Oh, yes, sil-. 
Q . .. \\There? A. In t he ear. 
Q. You rnPan he-fore you t ook the bag out on the 

p latforrn? A . Ye•H, Rh. . 
Q. You are i-mre of that? A. Yes, s1L . 
Q. you are :-mre he didn't tip you in the statrnn 

n1aster's oftire? A. No, he didn't tip me there. 
Q . Diel :you see hiln while you ·we1·e still in the 

station master's offfrp_ write out a report as to what 
was in the bag? A. :Ko, I didn't . 

20 Q. You didn't see him ··write ;111y thing? A . No, 
I didn't see him write anything. . 

Q .. I~Iow much time wou1d you sa y S·ou spent rn 
the station uu-t8,ter·s office? A. About five minut_Ps. 

Q. "\Vill you tell us what happened in those tiYe 
minuteR in tlw st:ition n1aster 's office, as much ;JH 

vou can remember? A. Just asked t o dPscr ib2 the 
bag, what kind of bag i t waR; that's all I knovY. 

Q. ':l.1hat' R! al1? A. rrhat's a ll. 
. t ? \. l Q. And an that took you iive nunu eR. .r • 

30 <:ould not :-iay: lll}lyhe it took le:-iR time thnn t:lwt. , 
Q. Cannot you give UR any more exa<-t 1dea HS 

to how rnueh t ime it took you? A. No. 
C~. your beR·t idea is that it took you five rninut:H' 

• • •• , .{!g • fin~ rnrn-that vou ··were 111 t he stat10n rn<1ster A 0 111( e , 
uteR,. and ~ll that you (·.an rernern her doing :va~ yom~ 
Rirnply telling the station master a des(T1pt.rnn o 
the baff iR that all? A . rrhat's a 11. 

0
' 1 - 111 rernem-Q. \Vi11 )'OU tel1 l18 HH near}' l:l:-l OU C, . , 

40 her how you described the bag to t l ie st,1bon rn:1~: 
- ter? A. r to1d him -i_i- " rn:-i n t an h:-1ndbag: thats 

1-111 T s,dd. 
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De.fendan ts): A ncl1 ·ew 'Thompson- Cross 

Q. That's a 11 you said and that took you five min-
t ? A ""'T • u es .. , 1 • .1_ es, sir. 
Q. You say you liYe in .Tersey City? A. Jersey 

f1it~·, 246 Van H orne Street. 
Q. ¥ on a 1·e working for the Ede Railroad ? A. 

:So. 10 
Q. You were n ot here in court early yesterday 

rnorrdng·, and you didn't get into court until about 
half past eleven'! A . l-Ialf past eleven. 

Q. You came frmn I~aston , Peuusy1vania, yester-
day morning? A. l did. 

Q. Did the I~1·ie Ra ilroad Company give you any-
t l1 ing for testifying here today? A. No. 

Q. Nothing at a11? A. :Ko. 
Q. You can1e all the way in f r mn Easton , Penns-

sy l vania, to be presen t ? A . I did. 20 
Q. 1Vit lwut any cornpe1~sation wh::itever? A . I 

did. 
Q . 1'he railroad ron1pany didn't subpoena you did 

it?· A. No. 
Mr. J\fclnty1·e: I f the Court please, this 

gentleman is a defendant to the action, anrl 
fa a pal'ty to the suit . I object to this. 

11he Court : Yes, you have not discontin-
ued as to this n1an. 

Q. Has the l'ailroad promised to p ay you any- 30 
thing for your testin1ony here? A. No, they have 
not. 

Q .. Nothing at all? A. No. 
Q. Did they pay :your fa.re in fro111 E aston, reru1-

sylvanin? A. No. 
Q. You paid your own fare? A. Yes, sir. 
Q. Isn't it a fact that the railroad sent a special 

train despatcher for you and sent a special train for 
you lesterday 1norning ? A. l didn't come in by 
Kpecia l tra1n. 40 
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Q. I-In ve yon f rom t lrn t tirne t o this rn't· sern ~11·. 
Gin1en ? A . Ko. 

Q. 1-fas t lw n dll·rn1d inYrstig.-1t01· spoken to >·on 
a hont th is case? 

1\11·. 1\ll(·l n tyn' : T object to this. 'fhe ·wit-
10 ne:-is is not qua lifted to stnte whether the n1 il-

1·0:-1d invPstiga ted the c,1 se. 
'l'ht> Cour t: ~poken to him ,1bout the rasc>. 
:NI1·. Mc-lnt~Te: l " ·ith d1·,l\\' tlw objrc-tio11 , 

r beg l)H l'(l on. 
( Question repeated as follff\Y8 : ''(l Has 

the n1ilrond inn~stignto1· i-;poken to you ahont 
this case?") 

A. Yes, sh. 
Q v d' t t e 1t to hin1 did YOU not'? . i ou nm e a s ·a em 1 , . 

--20 A. I did. 
Q. In that statement didn't you tell him that it 

was 1\fi·. Gir(len·s bag that ·wns lost? A. No, T 
didn't. 

Q Y d . l ' ? A --i...T . OU lC ll t. · . -1.~ O. 

Q . Do you know '\Yho 1\1:r. "\Ynldnn1 i.s? A. Yn;. 
I know him. 

Q . vVhnt is hjs position ·with the n1 ih-oad? A. 
He is the rhirf disp:1tcher ;igent f01· that srction. 

Q. You spoke to 1\!Ir. "\Yaldron about this c-asP, 
flidn't you? A. I did. 

Q. 1(nd 1\!Ir. \Y,1lrll'on ,isked ~·on f01· a (·omplete 
30 

statement, did he not? A . . He d id. 
Q. At ,1n.v rnte Mr. Gird en and ymn·Re 1f both 

ngreed that a bag had been lost? A. YeR, sir. 
Q. At thnt time? A. YP~, sit. 
Q. You reported to the station nrnster that ;i bag 

hn fl been lost? A. Yes, sir. 
Q. You haYe 110 ide}J what was in the h,1g? A. 

40 
No, indeed. . . ()' 

Q. Yon didn't wnit to hem· what waR 1n t l1P h,l:-, 
at all? A. No. 

57 

Defenrlants': A11dl'e,w Thompson-Re-direct 

RR-DIRRCT-EXAMI~ATION by 1\II1·. Mcln-
tn·e · . . 

Q. " 7110· are you employed by? A. The Lehigh 
Yalley. 

Q. Did yon lrn;;e m1y p,1y OJ~ ac-('oun t of this case? 
A . Yes, sir. 10 

Q. How nrnny days did you lose this week on 
ae('ount of this case? A . YeNte1·day until Friday 
llm\·. 

Q. ~fonday, 'l'uei-;(la_v, ,vrdnesda>·, Thursday and 
F1·iday. 

By the C1onrt: Q. Do I understand you to say, 
thei-e is no doubt about it, that a t the t ime of t_his 
accident which '\Ya s necern be1· 28, 1924, you were 
employed by the Ede Railroad Compan_v? A. Yes, 
Nll'. 2() 

By the Cmut : Q. In whnt capacity? 
'l1he ,vitness: Dining c-,ir :inrl pr1rlor car c01n-

hi1H,d. 
By the Cmnt. : Q. Of the El'ie Railroad? 
'Phe vVitness : 'fhe Er ie Railroad. 
By the e01nt: Q . Your duty " 'as to assist pas-

sengers wHh their baggnge in gett ing on and off t he 
tr;i in? 

'Phe "\Vitness: Yes, sir. 
B)r the Court: Q. But when a passenger asks you; 30 

yon never touch them u11 less he does? 
'l1he "\Vitness : Neyer touch the bags unless I ask. 
Q. You always get a passenger's permission to 

get his baggage'? A. Y es, sir. 
Q. 'rhis incident of the lost and found bureau, 

yon "·ent you say fron1 the station, from the train, 
to the lost nnd found bureau, in con1pany with }\,fr. 
CHrden and his fiancee, i~ t hat right? A. Yes, sir. 

(l. You ca 1-ri Pd the grip? A. I carried the gTip. 
Q. Yon say five rninntes; do ~-ou 111ean actually 40 
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10 

Defendnnts': AJ1cLre10 'Fhomp.•w J1- H e-0J'0 .-;.<.; 
/)()e11,rlaJ1f.<.;': 1l 11<lre11i ThompsoJ1-l?c-dil'ect 

live minutes 01· just a few moments? A. ,Just a fe-\\· 
moments , I said fiYe rnilintrs at 111osi·, lmt it may 
be just a fe,v moments. 

B,· the C'onrt: Q. 11"'iYe rninntPH to il.o ·what? 
'l'lw \Yi.tn ess : To g-o to the station'. 
By t he Cmnt: Q. Did ~·on <·n ny both of tlwse 

gri.p8? 
rl'he \Yirness: .Jrn;;t cmTi t1fl one. 
By t he Court: Q: vVhich one did yon ha ,·e? 
rl'he \Vit.n eSH : rrbe black one. 
BY the ('oni-t: Q. You didH"t h ,ln' the othe1·? 
rrhe "\Yit n ess : Didn"t have the othet one, uo, sir. 
By the Court: Q. And the btirk one y on say was 

not 1nissing? 
20 'l'he ,vi.tness : ,v~is not m isHing. 

H.l~-CHOHH-I~XAl\fl~ ArrION b.,· ~ll·. H,q >Pl'-
. 

Q. Didn't you s,1y a moment ago that you took 
both bags ,1nd h1id them 011 trH., plaform from the 
train? 

B v the Court : Q. 'l'lrn t is ·w h :1 t I a rn asking yon. 
You· t ook both bags from t he inside of the <·<11· out 
to the station platform and p1i1- then1 do" ·n? 

30 '!'he vVHH ess : Yes, sir. 

RI~-DIRI•X,,l'-EXAl\IlX Arl'lO~ by ~Ii·. 1'k In· 
b -1·e : 

V Q. And immediately Mr. Girden followed you'? 
A. Onf' of t he first ones. 

Q . . And stood oyn · the bags? A. Yes, Rit. 
Q. ()ye 1· his own bag? A. Yt1s, sir. . 
(,l. And then you :1ssiHted some lady off t he tn~m, 

and then he told yon the bag was gone? A. \ es, 

40 sir. 
Q. rl'he lao.y·s bag? A. Yes, sir. 
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J)efenda11 tt/ : Andrew rrhompson-Re-cross 
De.fenda)/ts): A J1drr:;w 'Phompson- lte-d'i1 ·ect 

Rg-{:HOSS-RXAMINA'11 ION by Mr. Saper-
stein: 

Q. In the meantime, Mr. Girden, befo1·e he got 
off, did you rlo anything besides asr-;ist this lady 
off the train? A. Othe1· people corning off the train 
too. 

Q. You ,vere ,issist jng those? A. Ye:-:;, sil'. 
Q. vVhile you were as-i-:;if-lting them you didn't pay 

any attention to the bags, did you? A. No. 
Q. What did you d o when a pasi-:;enge1· eame 0111· 

and asked you fur their bags? A. I would just say, 
''Get vour ri 0 ·ht lm O'S"· I didn't do no more than ' ' 
that. 

Q.. vVhen a pai;;senger came out you let them take 
any bag that ,vas lying there and "~aJk away with 
it, is that right? A. Not t ake any; . supposed to 
take t heir own bag. 

Q. Supposed to tnkr their own bags? A . Yes, sir. 
Q. But t hey c.ould pick up a ,vrong bag and ,valk 

away with i t and ~Ton w ould have nothing to say 
about t hat? A. vVhat cou ld I s,1y? 

Q. And you kne,,, Thfr. Girden had two bags, 
didn't you? A . When the ba.gs were placed togeth-
er llfltura.lly I ,Yould know those. 

Q. You knew th~t the~e two bags which laid at 
the end of the line belonged to him? A . Yes, sir. 

(l You knew that if any one took those bags 
~orne one w aR doing a wrongful act, isn't that right? 
A. YeR, sure. 

RlD-D I RIDCT-EXA~f TN A rl1TO:X by Mr. M.c-ln-
t~Te: 

Q. Ruppose one of Mr. Girden's friends came over 
there and picked up t he bag, would you say, "Leave 
that h,H?: it belongs to Mr. Girden"? - , ' 
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Jlf otioll fo1· Di-reqtion of V erdict 
JJ/.ui wlij(' s: J n/ciu K. Gi J'(,len- l)i i·e<.:t 

Nlr. 8ape1-~·tein: I object to t he <1twstion 
ar-; entirely immaterial. 

The Cmu-t: Hrn-it niu<:•cl. 

Nir. l\Iclntyre : Defendants 1·est. 

Mr. nilclnty1·e: l -would likr to make a 
motion for a directioll of verdict on the 
oTound that t he plai11tiff, first, has not Lorne 
the burde11 of 1woving his ca se beyond a fail' 

Prepondcr·,111e,e of the evidence. 
l 1. f' ".,·our Mr. Saperstein: I ha-ve rebutta ., , 

1-Ionor please. 

IR,VIN lC G lRDB:-S, t he p laintiff, re-r:11led in 
rebuttal: 

, By Nir. Sapew,tP,iu: Q. ,Vhen you dh,(::)vered :h~ 
loss of vour bag and you went to t he st at10n nrnstei 
to report the losss, did you or the porter report t~e 
Joss1? A. We ,vere both there together ,,,..hen he sa.i_d 

l l t t . • ste·r· "a1· cl "Well the bag ,vas lost, ,:l lH t 1e S a 1011_ lllcl , "" . ', . ' 
30 if vou identifv it l might p m;;s1bly find 1t for ) ·OU. 

~o;nebody mi;ht hnve ta.ke~1 it by mistake." . ? 

Q. Did he ask what was 111 th<~ bag that wa.s lost. 
A. Yes1 s:ir. Asked "·hat was in the bag: and to 
describe the bn.g. 

Q. 'ro the porter ? A. No, t he porter kn ew it "·ai-; 

my bag. . . . .1. 
Q. vVhkh bag did the por ter desr.r1be to the Ht, 

tion nrnster; yotn ba g'? A. Right. . ? 

h t hl."' dese1·ipt10n · Q. vVhnt did he say; w .. 1 was ,,, 
40 l b a,o· black A. He said it ,vas H very heavy, arge c ~ , 

bag. 

(j_t 

Plaintijf s : Trwin TC Ginlen- D frect 

Q. vVhile you were standing t];iere did the station 
master ask you to describe its contents'? A . Asked 
me what ,vas in it . 

Q. Did you tell him? A. I told hi1n t he golf suit 
and a -coupl(~ of suits and a lot of things and he 
:,;aid better make it in writing. 10 

Q. Did you ever on t hat O<'rasion or at any t ime 
Ha>· that t he bag· that was loi-it was not your bag? 
A . No, T n e,·er said so. 

Q. Did you rvet on t ha t occasion or at any t ime 
Ra>· th.it the bag that was lost ,n1R not your bag?. 
_,\_ o, T nen-' 1· safrl so. 

(l Did you ever on that occasion or at any t ime 
i-iny that the hng that ,,'aR los t wns a t an bag? A. 
~ever did. 

Q. T~ave you got the black bag that nilr. Reyno-Ids 20 
g,JYe you now? A. Ko, I have not. 

Q. Did you buy a new bag? A. I did. 
Q. vVhat kind did you buy ? A. I boug·ht a tan 

bag. 
Q. Simila r to t his one? A. Yes, sir. 
Q. vVlrnt w::is the purpose in buying tha t bag you 

<lid ? A . To carry clothes. 
Q. You didn 't have a grip a t the time'! 

Mr. :McIntyre: I object. 
Mr. Saperstein: I withdraw it. 30 

Q. Dirl you hnve a grip at the t ime? A . T rlidn't 
lrnve. · 

Nlr. ~Ielutyre: I object to this entire line 
of question and I ask that it be stricken out. 
It has no urnterial bearing on the issue, 
which we are here upon , and it is not rebut-
t a l. None of this testimony which is sup-
pmwd to he 1·ehutted was brought out about 
a tan bag or a black bag. 

'1']1 e Uourt : 'l'he only thing is you didn't 40 
object to it at the time.. The question is im-

II 
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Pla-inti_ff's: lrivi 11 K. Ginle1t-DiJ"ect 

prope1· and it should be objected to ,it the 
t irne it iN HNked . 

• Tui-01· No. 7: Didn't the witness testify he 
bought two h:q.!,'N ; I <1id11 ·t kno"· (]H'Y \H'l'e the 
same thing. 

10 rl'he \YitneNN : l H:1id l bougilt i·i Ye l>;· g;-; ,llld all 
were like that. l ·went to ( \tliftH·nia on a t r ip, au<l 
I bought two something like it. l haYe a 1·eceipt 
for those bags. 

Q. rrhis tan bag you just dei-:i<-1·ibed to n::-; W HN one 
of the ti ve, was it? A. Yes, si1·. 

Q. Now while ~Ii·. r:L'hompson ,vas standing in. the 
station master 's ofike, did the stc1,tion mastel' giYe 
you any dil'ections with rega1·d to 1·epo1·ting your 
loss ? A. Yes, told me to call ~orne nrn n up at the 

20 office to o·e,t in t ouch with him, at the Ei-ie office. ' ;-:, 

lt was a J·ersey nu111ber-I don't remern bel' the 
nurnbe1· now. It ,,·as lVIontgornery something, 1 am 
not ~mre. 

Q. vVas this discussion in the offi<·e at the time'? 
A. W e were in the oft.ice, we were outside of 1 he 
office; 1 neve1· would let hint get away unt il the 
,vhole thing was finished. 

Q. You held him t here? A. 1 would n ot let him 
get away until he completed the repol't. 

30 ...., Q. A~d from the sta tiou mastel''s of'iite you Wf'nt 
where? A. To a taxi. , 

Q. Did rrhompson go with you? A. Yes, and he 
waR very µr·ofluw in his apologies at the t ime, ancl 
everything else. 

(l. Did he put you in t he taxicab? A. He put us 
111. I tipped him again in the taxi. I war-; in the 
taxi. lt ,.vas a heaYy oag too- it was a heaY>' b;1g 
to carrY. H e Nee111e<l to be ve1·y nice to me~ and he 
tried t~ do the best he could for me all the time. 

4o I kept him from hi;.; duty :.it le,-,-Ht for half au hour 
·while the thing wa~ goi11µ; on. 

PZainti_ff)s: Irwi n TC. Gi.J"dc11-Din'!nt 

Q. l-Ie ,vas with you half an hour? A. All the 
time, station master's office and fussing around. 

Q. From the station rnaste1·'s office where did you 
go? Did you go home? A. I went home after that. 

Q. Did ~·on have any bag at all when you went 
home? A. One bag. 

(l Whose bag ,vas that? A. l\ily "\vife's now. 
Q. And that ,YaH a tall bag'? A. Yes, sir. 
Q. After that did you make a report to the rail -

I"oad company in writing? A. I spoke to a man 
three times nt the offi ce, ancl I Heni hjrn .-1 list ili 
writing. 

Q. What man did you speak to? A. T <lon·t r·e-
111ember·, I think his name was vVingle. 

Q. Did you g'ive him a list in wl'iting? A. I gave 
him a list in wl'iting. 

Q. Were the articles enumerated on that list the 
same as t he articles you testified to here yesterdav ·1 

A. Thev were. I gave hin1 no a.n1ount. I told him ., ..., 

to take t he list , nncl he s~1 id he would sPnd around 
a man. Ife Raid he didn't ,van t to take the case to 
(•<mtt, becauRr the po1·ter said the bag was stolen 
and he wanted to ket:p it out of court, to keep it 
from going to court. I-Ie wanted 1ne to keep in 
toueh '"ith him before I did anything. I don't know 
how long it was. lie promised to have a 111an next 
·week, and a man came and asked me to give him a 
list of :i 11 the a 1·tieleR, and 1 gave it t o him, went 
ovei· every one. 

Cl Prior to the r.ornrneneernen t of tr,i_s suit did 
any offker or agent of the railroad company, the 

Railroad Cornpany, deny that it wRs a black 
bag· that wm; lost , and Uwt it was your bag? 

Mi·. McIntyre : I ohject. 
The Court : '-Vhat is: the difference? 
lV[ r . l\iicTni-yre: l objed on the ground that 
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Plaiilfiff' s: Jrwi11 K. Girrle11-Direet 

thei·e iR no p1·oof that i t ,vas an o:ffice1· or 
c1g,~11t, 01· any one rep re-Renting the railroad 
<·ou1pany, spoke to him. The mere asi-;ertion 
th<1t it wnR an offirer m· ronnerted with the 
Rl'ie Raill·o-ad would not establish that. 

10 'rhe -Conrt: r rlon·t think that ,Yhether it 
\Yas 01· wns not, and whethei· an~~bod~· eYe1· 
spoke t.o him a bont it wou lcl make an~- rlif-
fei·ence. 

l\tr . . .!\1(· I11 /-_n·<~: T-?u1·the1·111ot·c the witneHH 
is here in rebuttal. I undersb111d th,it they 
n re putting hint 011 Uw Ht,11Hl to rehnt tPRti-
rnony offered by oui· witnesses. 

'l'he Coui·t: It has not beeu show11 t lwt a 
duly :1uthorized agent knew it wai,,; a partkn-

20 lar kind of bag. 
~Ir. Saperstein: I will i·efrarne the q_ues-

tion. 
Q. Yon say you spoke to an agent of the 1,:J'ie 

Railroad Company? A. l spoke to a nwn on the 
phone at least three tilues. 

Q. l>id he tell ,nm who he was? A. \Yell, l ,u•;k'd 
the station rnai,,te1·, :1nd he gnve me a number to ca 11 
up. 

Q. And you <::a11ed up that number? A. I called 
30 up that man an~ he sent a man to rny office and I 

gaye him a list of where I bought all this stuff. 

40 

Q. And he said nothing a bout the owneri,,h1p of 
the bag? A. Not at that time or at any other tiwe. 

~Ii·. ~Icintyre: I don't think that question 
is propei·. I will stipulate, if you want nH-' to, 
that Mr. Ginlen f->.-tid it wa8 a blac-k bag. 
rrhe1·e iR no diffe1·en(·(-'. 

Plai11tiff'8 : Irwin J(. Girden-Oross 

CROSS-EXANIINA'l'ION by Mr. Niclntyre: 
Q. You · say you tipped Mr. 'rhompson, did you? 
YT • A. es, sir. 

Q. At the taxicab, and you went directly hon1e, 
<-lid vou? A. I took the lady home. 

V ·d r ? Q. You and youi· now wife? Where d1 you 1ve . 
A. I lived home. 

Q. And ·wbete was that l<wation? A. Wavcl'ly 10 
.P]a('e. 

Q. New Y01·k City? A. Yes, sit. 
Q. Downtown ui· up? A. Ai·uunJ Eighth Street, 

Vmuth and Eighth Street, between that section. 
Q. Did you go ovet in a taxi? A. 'l'ook the ferry 

across. 
Q. In a taxieab? A. Yes, sir. 
Q. You say you t ipped Wlr. rrho_m~son fitst th! 

train, in the oHice, and then again 111 the ta~1cab • 
you tipped him tlu~e t imes, as l undei·stand it. A. 20 
1 didn't say anything of the kind. 

Q. l an1 only asking if you did; I am o:1ly ~sk-
in ff '-'OU ·what you did say? A. l t ipped hin1 after 

~J • h 
1 bought the ginge1· ale on the ti·ain, and then at t e 
taxicab. 

(l, 'l'he tipping is the only pal't ,:ve are intere~ted 
in. A. I tipp<~d him then, and then at the taxicab 
at the side of the ferry that we got int o, because 
~lrs. Girden was not feeling well, all the excite1nent 
thete, and ,Ye took a taxicab at the ferry across. 30 

Q. You say that Nlt. 'l'hoinpson uiade a report, 
did you? A. 1 made the report and the n1an asked 
me to deseribe it . 

(,l. ])esu·ibe it'? A. vVhat Wir. rl'hompson said, 
he said the ba 0 · was stolen. 

(,l. Now, yo~ say that Nlr. 'l'hmnpson sa,id the bag 
w .. ts stolen? A. 1~1e said it was. 1-Ie said a large 
black bag was stolen. rrhat is what he said; he de-
Hc·1·ibed it aH a latge bla('k bag. 

40 
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Plo1J1tifj's:· Irwin !{. Girdell--Ci·oss 

Q. And h<0 r-;,dd nothing mo1·e about the bag, 
'l'hornpson dirln't say anything mo1·e? A. I think 
perhaps sornebo<1y ehw-the reaNou l1e asked me to 
describe ,Yhat ,YaR in the bag was beca.use ':I."'ho1np-
son said tli:1t pPt·hapr-; somebody made a mistake. 

10 Q. 'rlrnt is what he s.1id? A. He said the bng w,1R 

stolen. H0 f-la id JH·'l'thm1('e r-iornebodY took it bY mis-. . . 
take. 'rhat is ,Yh:it he told the man. 

Q. Did lw say aHything else? A. Yes, Rir. 
Q. \Vha t else <lid he say? A . He told 1ne to re-

po1·t the thing to the office and giYe my full number. 
Q. Nir. ':l1hornpson did that? A. No, he did not. 

. Q. I mn asking you what l\ilr. 'l'hompson :-mid? A. 
Yes, he did, he snid he vYas very sorry a bout the 
whole thing, he said he hopes I find my bag. 

20 Q. He said that it ,vus a black b:ig that "·as 

30 

stolen? A. lle told the station master it was a black 
bng·, a large blatk bag. 

Q. 1.'hen he con·ect-ed what he said, that some-
body took it a Yray by mistake? A. No, he didn ·t 
~orrect it, he just t1dded to that. 

Q. VVhat was the addition? A. 1-:ie RH id so111ebody 
took it by rnist.:1ke. 

Q. Wasn't that a cor1·ection? A . I don't think 
so. 

Q. vVe will not qmn-i-el on that? A. lle supple-
mented it. 

• 

(;7 

JI;[ oti,on for J>frecf,i,o,11 of Verdiat 

Mr. Mc In tyre : I now move for a direction 
of Yerdict in favor of each defendant on the 
grounds I mentioned yeste1·day in 1ny motion 
for nonsuit. 

( 1) 'rhat the plaintiff has not shown any 10 negligence on the part of the defendant com-
pany, ot its agent, '.rhompson, as alleged in 
the complain t whfrh was the proximate cause 
of the loss. 

(2) On the g1·ound thnt the rule requires 
that the phtiutjff shal1 show by a fair pre-
ponderance of the evidence in the case, any 
such negligence before he is entitled to aver-
dfrt, alH.l tlrnt the plaintiff has not borne 
that burden. 20 

( 3 ) On the further ground that we owed 
the plaintiff no duty other t han that of rea-
sonable care and the plaintiff has not shown 
that we did not use such care and precaution. 
It is not om· duty to take the baggage of an 
individual and delive1· it back again; our 
duty is simply to use 1·easonable care t o take 
the baggage off the train and place it on the 
station platform. 

(4 ) vVe fu1·ther contend that this defend-
ant was a gratuitious bailee of the plaintiff, 
in that he engaged the defendant Thompson 
for his own convenience to take t he grip fro-111 
the ti·ai11 to the p latfor1n. 

( 5) On the ground that there is contribu-
tory negligence on the part of the plaintiff 
in that the plaintiff or passenger as in this 

30 

pa rtknl,n caf-le, engaged his fiancee in con- 40 
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versatio11 mut did not gin~ atte11ti011 to the 
disposition of the baggage; the defendant 
certainly is not liable it' there iH <:ontr·HmtorY 
negliQ.·enee. · 

u < 

The Court: I think the1·e is enouo·h to o·o o o 
to the ju1·)-; I ~,·ill deuy your motion nnd 
give yon an ex(·eption. 

M1·. l\Ic:Intyre: Kote my ex~eption. 

'l1he1·enpon eounsf'l summed up to the jury. 

( At the 1·equest of the foi-eman of the jury 
the Cou1-t reopened the case to ca 11 Andrew 

. 'l'hompson. ) 

ANDR,K,v 'l'lIOYlPSON, 1·e-called: 

Examination by the Court: 

Q. 'l'he foreman wants to know " ·hethe1· 01· not 
you accompanied this gentleman to a cau a.fter you 
had gone to the baggage roo1n? 

The Witness: No, I didn't. 
By the Court: Q. 1-Ie did not tip you f oi- cari·y-

ing this bag to the <·,1h? A. No, sir, didn't go to 
the cab. 

69 

CHARGE 

'rhe Cmut then charged the jur·y as follows: 

'l1he C'ou1t: Gentlemen of the ,Jury: 

On Decern be1· 28, 19~4, Irwin l(. Girden becan1e 
a p,1ssenger of the El'ie Railroad C01npany at Port lO 
.T e1·vis in tlie ~tate of New Y 01·k, having bought his 
ticket, and 1 unde1·stand that it is not disputed that 
he waH a pasR<:.ng-n· to New York City over the lines 
of this company. 

He daims Urnt at that hn1e he had wi th hiln bvo 
b:1gs, ,,,hich he describes as a large black hag, and 
another bag of a tan or lighter rol01· ·which he de-
sr1·ibes as belonging to the lady who subsequent ly 
hrC',1nw his wife. · 

'J'hey travelled togethe1· on this t rain and in what 
20 

might be called a Pullman car, at least a car other 
than that 01·dinarily devoted to the ~arr_ying of pas-
sengers on a reguhu ticket, to Jersey City. \Vhen 
they 1·eachecl thefr destination on the New Jersey 
-side of the riYer, the plaintiff here clailns that he 
turned over the two bags to Mr. Thon1pson, Andrew 
l'liompson, -who it is conceded, as I understand it, 
was an e1uploye of the El'ie Railroad Company; that 
he did that fo1· the purpose of having these bags 30 
taken from the cat to the platfor1n outside. 

He says tlrn t he follo,ved in a few 1ninutes after 
the bags had been taken out and put on the plat-
f unn, and when he got out there, he asked for the 
hags and one of t hem was n1issing and he says it 
was the large black bag which belonged to himself. 
·It was not deJiYet·Pd to hiiu; it could not be found. 

l-Ie nrnde a complaint regarding its alleged loss 
m1<l not haYing heeu retun1ed to him and he not 
ha \'iug been compensated fo1· the value of the ar-
1 frlei-; thc'1·ci11 <•01JT.:1ined, he has brought this suit 4o 
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·as pfaintiff ;igairn;;t Andrew ':rhompson and the Erie 
Rrdh-oad Cm11pm1y, to reC'over the reasonable value 
of the bag m1<1 its contentR, and the pLiintiff'R clnim 
iR baRed upon a cha1·ge of negligence. It is insist-
ed that Andrew 'l1hompRon \Yns negligent and that 

10 hh; neg'ligenee w:1s the p1·oxinrnte c,1 use of the dis-
appear~nwe of tllji,.; h,1g, and tJrnt he w,is ,111 employe 
of the Erie Rfo l1·oad Company, acting within the 
f3cope of his .-1ut h~n·Hy at the time, and th,1t th(•1·('-
f'ore the El'ie Raill'ond Con1pany, as ·well as 'rhomp-
son, is 1·esponsible fo1· this lm;s ilrnsmuch :.tR it is 
clairn<Yl that the ,nticles contained in thiR h:1g coll-
·stituted perRorn-1 l baggilge. 

"\VelL now, these defendnnts, both of them, AJ1-

tlrew Thompson and the. Eric R.a.ilr-oad Company, 
20 fboth drn1·ge this plaintiff ·with contributory negli-

gence. 'l1he~- both deny thnt they we1·e negligent. 
TJ}e Erie Raih-oad Company claims thnt 'rhornp-

son was not its agent f01· the pu1·pose of eemoYiug 
these b;igs from t he comp:ntn1ent in the car to the 
platforn1; that the ,u·tides wen~ not what m·e te1·rn -
ed personal bagg;c1ge, conce1·ning wl1ich I will speak 
to you in a moment, and they ilrniRt, that is, the l;Jrie 
Raih·ond Co111pany) that if the1·e is any responsibil-
ity, the responi-;ibility is only mid solely that of 

30 ·Thomps011, bec·,1use they say that it was an act of 
coui-tesy on his pai-t, not connected with and within 
the seopP o.f. his employment by the Brie Raill·oad 
Company. 

:X m,·, the1·e bdeiiy you lrnve the fasues pr<:'sented. 
Yon see, the 8uit is based u pm t a ch:u·ge of the 
negligm1 t handling of the plaintiffs pe1·souaJ bag-
gage, \Yhile a pm;sengei- on the train of the Erie 
Raikoad Compnny by the defendant 'rh01npson ,1H 

agent of the E1-ie Railroad Co1upany, as the pl'oxi-
40 mate ('ause of which it is claimed that t he bag was 

lost or stolen 01· <lisappen red. 
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Chargf 

Kow, thP bun len r Psts upon the plaint iff here to 
proye his case to you1· satisfaction by a fair pre-
ponderance of the eYidence. Now, that does not 
necPssa1·il>r mean the grenter number of -witnesses 
on the one side, nor on the other. I t has reference 
mor e particula1·1y to t he g1·eater "\Yeight of the evi- 10 
denc-e. I t refers to the <prnlity rather than to the 
qnantit>· of the pi-oof on the one side or on the other. 

Now, in the first place, gentlemen, with respect 
to thiR cnRe, which the plaintiff hns the burden of 
1n·odng to ~-om· s,1t i~foction b>· a fa il- preponderanre 
-of the eYidence, it nnrnt bP apparent that the first 
qu(•stion to be sohed iR whethel" 01· not the bag 
" rhich was lost, nnd apparent ly it is conceded that 
onf• lrng was lost, belonged to this p laintiff. Was it 
his lmg? If it was not, th~1t ends the case, of course, 20 
heca use he could not have a recovery for the loss 
of :1 bag ;ind the (·ontentF; of a bng which didn't be-
long to him. 

Now, the next point which seems, I think, to be 
('Onceded, is whether or not this bag, this pa rticular 
hag for which this claim was 1nade, was delivered 
to ~Ir. 'rh0111pson for the purpose of being carried 
from the car to the platfon n . I understood him to 
i:,ay it ,vas; the1·efo1·e you1· duties ··with r egard t o 
that point ai-e solYed. .30 

'rheu the next quest ion which will present itself 
is whether or not the defendant 'rho1npson, as far 
as the _El'ie Raih·o.:td Company is concerned, in do-
in~ what he di~ at the t ime, "\\-as t he servant of the 
l~l'ie Rail l'oad Company, act ing within the scope 
of his ernp loyrnent, because if he was not so acting, 
then an;y uegligencc, if you should find that there 
wa-s any negligence on the part of Thon1pson, could 
not be charge,1 ble to the Erie Raill'oad Company . 

X ow, it iH not dPnied by the witnesses produced 40 
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her<~ th;1t 'rhompHim ·was employed by the fGi-ie Rail-
road Company and he says that it vYas fm· the pm·-
pm;e of ai-;Risting prrnsengen; with tlwiT b,1~:~rage on 
m1d off the train . :Now, any negligence \\·hich coulcl 
in any wa,\· be chnl'geab]e a~ against 'l1h01npson muRt-
have oeeurred between the time ·when lw took 0Yc1· 
the bags ,111<1 the time when the loRs waR rlii-woYere<l 
upon the st,ition pfatfoi-m. :No-w, in doing ·what he 
did in that pPt·iod of time, was he the ageut of the 
<:'on1pany, acting within the i-wope of bi:-; Pmploy-
ment. 

Our Rupi-enw Court has said. that. for all ;id:-; 

done by t]w sern111t in obedien('~ to the exp1·ess or-
der or directioni-; of the nwste1·, or in the exeeutfon 
of his m.-rnte1·'i-; brn-;iness, within the scope of hii-:; pm-
ployrnent, and for acts in any sense wari·anted b;v 
the exp1·ess or inipliPd autho1·ity conferred upon 
him, considering the natu1·e of the serviePs 1·e<1uired, 
the instrul'tioui-; giYen and cfrcumstances under 
which the net is done, the master is responsible-. l•'or 
acts which are not wi thin these conditioni;;, the se1·-
Yant alone is responsible. 

\Vell, llff\\' , geut lernen, a 8ervnnt nrny de1·iYe au-
thority othe1· tlrnn by exp1·e:::;s dil-el'tion. If c1 line 
of condud is pm·r-med by a se1·Yant 01· agent fo1· a 
period of time i-;nfficient for .it to lrnn~ become knmn1 
to- his ernplo~·e1· and the ernplo~·e1-- permits that pe1·-
son to continue on in the doing of that thing with-
out oLje-dion, so tlrnt ,1 tustom grows up of pel'lnit-
ting the agent to do the thing ,rhi<..:11 lc1tP1· if-4 <·0111-

plaiuPd of, then the: master could not successfully 
say that the agent had no ,iuthority to do tlrnt thing. 
,111<1 so, whet-he1· 01· not an aet is within the scope of 
the agent's anthm·ity, rnay depend upon solllethil1g 
1110re than the- exact language of the inst1·uctiom; 
gfren to the ap:e-nt hirnNPIL 11 j:,.; ll(Jt only w1in J he 

ii-; directed to do, but what he is held out by impli-
cation on the part of his master as having the au-
thorjty to do. 

So, gentlemen, if yon 1·each the conclusion that 
'l'hompson, in doing what he did on this occasion 
waR not acting within the i-;cope of his employment 10 
fm· thii-; compnny, thnt would end the case so far 
,lR the'Erie R"'1.ihoad Company is concerned and you 
would be required to bring in a verdict in favor of 
t-hat c01npan~· and against this plaintiff. 

But of course thnt ,Yould not relieve the defend-· 
ant Thon1pson if he ,Ycre found to be negligent and 
hiR negligence wai-; tlw proxinrnte raui-;e of the loss 
of this bag. 

Now: if 'l1hornpson was acting within the scope· of 
his authority at the time, then what duty was ow-
ing from the company to this plaintiff? If tbc por-
ter was acting within the scope of his employment 
when he took the bag, in legal effect it was the same 
as if the defendant personified had taken it, and 
therefore the plaintiff's p1·opcrty was lawfully in the 
possession of the defendant, then the question 
a1·i.ses, what was the duty oft-be defendant i.11 refer-
ence t hereto. Its position 1.Yas not that of a carrier, 
because the bag had not been checked as bnggage, 
nor entrusted to the company for the extent of the 
journey, but had been r·etained in the custody of the 
passenger throughout this trip until arrival almost 
at the destinntion. But it was delivered at this 
pai-ticular time, delivered to this defendant, Thomp-
son, only for the special pu1·pose of aiding the plain-
tiff as a passenge1· in getting off the train, as he 
8c1 ~·s, in acc-01·rlan('e ,Yith his usual custom, if that 
iH the ('ase, if that is a fa ct. Hence the Ra ilroad 
Con1pm1y was not liable as an insure1· in this case. 
H~ po~ition wm; that of bailee and the law of bail-

20 

30 

40 
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ment mf'mm1•f'R itR obligation to the plaintiff in re-
ganl to his property. 

In the abHencr of speci,11 <1gTPement, it has been 
held a can·ier, such as a raih-oad co1npany, does not 
as~nme ('Ontl·ol of such mmwy 01· othf'l' personal 
effec·ts ;1s p assenp:er s may ln-ing into- its ca1·s, and 
its duty with referPnce to su('h effects is merely to 
exerc-is·e reason~1 b le ca 1·e to protect them ft-om loss 
or inj1u·y. Tt do<'R 110 1- ::1ssu111e to exercise the liabil-
ity of an insui-e1·, but becomes liable only fo1· fail-
il~g to exen·ise such reasorn,ble c;ire to protect such 
effects; m1d thnt l iability extends to their emplo:yes 
while Hcting " 'ithin the scope of theil' employ1nent 
in ca1-rying passenge1·s· ha~;g,1ge. to ,md from the 
trains. 

So you see, at the bottom and fundai11entally, 
there could be no liability here even though 'fhornp-
son was aeting at the time within the scope of his 
employment, unless ':l1hompi-;on "\yas negligent and 
unless he did something which a reasonably pl'u-
dent person would not have done, 01· he failed to 
do something whic·h a reasonably p1·udent person 
would have done under the same cfrcumstances. 
And fu1·the1·. unless any negligence on his pa 1-t w:is 
the p1·oxim<{te cHuse of the disa,ppea1·ance of this 
b,1ggage. 

Now·, by ptoximate c:ause, vire mean that cause 
which nat1ua 11)· and p1·olw bly led np to and which 
might have been expec·ted to produce the very re-
sult complained of. It iN the moving cause, the 
cause which leads up to the result complained of. 

Now gentlemen, eYen though you should iind 
that th~s bag which cliHappea1·ed, was the plaintiff'8 

bag, that i11 t akjng it ::md doing with it what he 
claims to have done with it, 1\'It. 'rhornpson ·was a<'t-
ing within t he N<·<>IH' of hiN e1nploymeut, and tha t 

Charge 

hP ,Y,1s nPgligent and tha t his negligence wus the ap-
proximate cause of tlw disappearance of th~s bag, 
nen-'rtheless. gentlenwn, so for as the Erie Railroad 
Company is roncerned, it would, under such cir-
<·nmstanceR, 01.11.,· he 1·c.•sponsible for such articles 
contained in this bag, as well ;is the bag, itself, as 1 t ) 

(·<mNtituted pe1·sonal baggage. 
Xow, I think when J h:tYe giYen ~·on a definition 

of pe1·soua l baggage, it ,Yill be 1·eadily seen that 
rnost of these articles wou]d fall within the defini-
tion of persou:11 bap:gage. But for the purpose of 
<·ornplete unde1·standing of this cnse, it Jrns been 
s,1id that the tetn1 baggage, oe the term luggage 
which n1eans the smne thing, wit hin the rules de-
termining a rarrier's duty to t ranspo1·t baggage and 
its liability fo1· the delay, loss, or injury thereof, 20 is generally so defined as to include whatever a r-
t icles a passenger usually takes with hin1 for his 
own personal use, cmnfort, and convenience, ac-
cording t o the habits or ,vants ·of the particular 
class to which he belongs, either with reference to 
his immediate necessities or the ultilnate purpose 
of his journey. 

Ou1· com-ts h;_1ve said that he is entitled to take 
with hint for use his personal baggage proper to the 
journey and its object, that is, not only wearing ap-· 30 pai·el fo-r· use and ornainent, but also other articles, 
within reasonable li1nit, the use of which was per-
Nonal to him elu ting the joun1ey and in accmnplish-
ing its purposes. 

Now, as to all othet articles, which, though you 
iind that they we1·e in such bag, did not constitute 
lJersonal bao·o-aO'e even thoui:rh vou should find there b~ b , = J 

was liability so far as these other elen1ents of lia-
bilitJ' a1·e concen1ed, the raihoad company would 
0111:y be responsible fm· t hose thii1gs "\.Yhich const i- 40 



T(i 

eJrnipe 

tuted pei-smrnl JmcronO'e wHhin thiN L'nle :tnd YOU 
t-,~ t"'I ' . , 

,vill remember wh,tt the items ·we1·e as have been 
detailed hei:e by l·he plaintiff l1i1m;;elf. 

But, gentlemen, even though you should find that 
·Thompson took 0Ye1· the c-uHtody of the plaint iff's 

10 bag and that it "-as hiH bag ,Ybich dis,1ppeared and 
thnt it disappeai-ed mJd was not found because of 
an~- negligence 011 the pnd of' Thonq>N011 as the 
proximate c;:1use of its non-delivery to the plaintiff 
in thi:-i cm;e, llll(lp1• 1-lH~ rddcll(:e he1·c, and if you find 
tha t it . con:-itituted persmrnl baggage, and that 
Thornps011 wnf-l the agent 01· sei-vant of the company, 
acting within the scope of his aut hority, still :you 
have another question to determine before yon coulrl 
render a verdict in favor of this plaintiff' and agairn;;;t 

20 these defenda11t:-; or either of them. 
And that is, whethe1·· or not the plaintiff was 

himself guilty of any rontl·ibutor:r negligence. 'rhat 
is set up as a defern;;e here by these defendants, and 
that being the c~u;e, the burden no-w r e:-its upon them 

· to prove tlrn t to you by a fair pi-eponderance of the 
evirlence in this case. Now, the evidence hearing 
upon the plaintiff :-; contributory negligence is 
1·athe-1· rneage1·. hut of course, he . was required to 
exercise reasonable ra1·e with respect to this bag-

30 gage. If he did not exercise such reasonable care 
and thei-eby contributed in any memnne or degree 
to the eventual loss as it is claimed, then he could 
not havp a recovc1•y and You1· verdict would ha \-e .., ., 

to be for the defenchints and against t he plaintiff 
in this case. 

No,v, as I int imated a 1nornent ago, if you find 
t hat Thompson was liable in thiH ease, it would not 
necessarily follow that the Erie Railroad Company 
would be liable ah;o, because that would depend up-

40 on whether 01· not 'l'hompHon was acting within the 
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Hc·ope of his authority in doing what he did upon 
thiR occasion. rl'hnt is the only ·way that you can 
t.ie- un any negligence, if found on his part, with the 
defe1~dant Erie Railroad Corn11nny. So, if it should 
appea1· that rl'hornpNou ,,·:1:-; negligent and that his 
11po-lio·ence was the proxilnate ea use of the losing of 10 

t', 

this bag, and this plaintiff w:1 s free fro-in any con-
trilmtm·y n egligence, ,rnd it was his bag that was 
lost , you rnig'11 t find that Thompson was liable; at 
the same tinw_, you might find tlrnt he was not act-
ing within t he Rrope of his employmc11 t and find 
th;1 t the Erie R,lill'rn1rl Company was not responsi-
ble, and in suC'h event, it would be entitled to a ver-
dkt as against the plaintiff of no cause of action. 

Now, gentlemen, I think I have rovered the rules 
of Jnw applicable to th is ease, as fa1· as it is neces- ~O 
snrv. and it iR for Yon to apply them to the evidence, 
h,1 ,~ing these 1·ule~ to guide you. You must re1nen1-
ber that you have to detide this case upon the evi-
dence that has been presented he1·e. You have t~1ken 
vour oath to t hat effect. You are not to be swayed 
by passion 01· prejudice, or what you 1nay think ma! 
have occurred on this occasion ; if there is no evi-
dence to baek it up, or no inference that can be 
reasonably drwwn frmn the evidence that has been 
pl'esented here. You are to decide the issue upon 30 
the evidence presented, together with the reasonable 
infe1~ences that may be drawn fr01n that evidence, 
npplyin g the rules of law that I have given you . 

If vou do that.con scientiously, you will then ren-
dt11· ~ , right Ye1·dict, 110 matter whether you find for 
the plaintiff oi- the defendants. 

But, gentlemen , if you ti.nrl for the plaintiff, you 
should haYe in mind the 1·ule as to the admeasure-
rnent of dm11age~, 1·emem bering what I have already 
told you, t- l1ai· i11 nny eYent, the plaintiff could only 40 
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recove1· as ag;1 inHt the l~l'ie Raill-oad C1ornp,1ny for 
such items [1S ,Ye1·e lost as constituted personal ln1g-
gage within the tule that 1 have read to you. For 
such a1ticles. if he is entitled to Yonr verdid at all, , . 
he is entitled to recovel' the mai-ket Yalue of such 

10 ar·tfrles at the time of their disappe;11·nnce, which 
was Dec em be1· ~8th, lD:!4, according to the pla.in-
tiff's own testimony. 

Now, thP1·e h,is been no direct testimony as to 
the actual m,1rket ,-.. tlue of these article~ at that 
s,pPcific time. 'l'he plaintiff has been permitted to 
testify to the <·oHt of rnost of these a1·ticles, and that 
was done because market value is not easily ascer-
tained. It is an element to be taken iuto considera-
tion, but the sole 1neasure of damages is not the 

20 ,original cost pl'ice of these articles, but it is the 
n1arket pi-ice of these articles ; yet the original cost 
is an element to be considered in ascertaiuiug the 
market Yalue a t the tin1e of the loss. You must 
remember what h,1s been said upon the subject; tlu~ 
length of time the Yal'ious articles have been in use: 
the cfrcu111stances under which they were pur-
r,hased; the condHion they were in according to the 
testin1ony, at the time they disappeared. It would 
,not do to say now that the 111arket value of these 

30 articles would be the pl'ice that was paid fo1· them ; 
·what the plaintiff is entitled to rocover you would 
aseert<1i11 by asce1·taining the Yalue of them at the 
time of the incident. 

You rnay now retire. 

( 'l'he jury retfred.) 

l\ir. Saperstein: I except to that part of your 
Honor's charge wherein your Honor states that if 

40 it was not the pl,1 inti.ff'i-1 hag, he could not of cou1·se 

79 

Oharqe 

rerove1·. There is no p1·oof in the case that it was 
not the plnintiff's and that the contents of the bag 
<lid not belong to the plaintiff is not disputed. Also 
t o so much of the charge as fixed the duty of the 
railroad company nR 1·eg-nrds the plaintiff as that 
of bailee. 10 

'l'he Court: Tlrnt thnt. did not n llo-,Y them to say 
th,1t he was an irn-mr-er? 

1\11· . .MTTnhTe: T exf'ept to thc1t p:ut of t he 
C1ourt's charge ,Yhe1·e the Court charged that where 
the rn aste1· perrniti:; something to be done or a course 
of action to ('Ontinue with the 1naster's knowledge, 
then the jury may find for the plaintiff as against 
the railroad compriny as being p1·ejudicial to the 
defenrlant r,lilroad compan)·. 

20 
( 'l'he Jury ,YaR summoned to the court room by 

tlw f10tnt. ) 

'l'he Court : Gent lemen: I have c-alled you back 
because in an exte1nporaneous charge, there may 
he l'el'tain items that are not cleal'ly developed. 

Tn tnking up the question of dan1ages just now, 
if Yon find fo1· the pbintiff, that the plaintiff was 
e11titled to vonr verdict, I 1nay have stressed the 
I~rie Railrm

0

1d Company as a defendant, stat ing that 30 
f01· such of these articles as would constitute per-
so11al baggage, that the plain tiff would be entit led 
to rec-oYer the 1narket value thereof. I did not men-
tion Thompson. Of course, the same measure of 
damages would apply to hiln, if he exceeded or :"e~t 
beyond the scope of his authority, not act ing w1th111 
the HCoJle of his authority as a servant or agent of 
the raih-oad company, so that if you find that he 
took oYet theRe things as bailee hi1nself, then of 
c·.0111·Ne the plaintiff woulrl he entitled to a verdict as 40 



against him, jf othe1·wise liable, that jR that his neo--
1. 
1genre "\YaR the p1·oxin1ate rnuse of this loss and 

this plaintiff w,1H not in any ,vay contribu~orilv 
negligent; '"hY, then, tlie plaintiff might recove.t· 
the mal'ket value of the artides that were in that 

10 bag at the time. But, on the other hand, if he was 
acting_ within the scope of his employment-now, 
g~t ~lus de<idy, if he ,vas ading within the scope 
of his employment, then of cou1·se the plaintiff could 
1·ec~•Yer ,1 s against the i-aiJroad company for i-mch 
a1·ticles as (·onstitutPd pe1·sonal baggage and the 
nrn1·ket ndue thereof at the time of the loss. 

Now~ I n1ay haYe said the1·e could be no 1·ecove1•y 
if this bag didn't belong to this pl.:lintiff. I shoul~l 
qualify that, if I did say that: I say t ]wt there 

20 could be no recove1·y if these articles were in a bag 
belonging to somebody else and they were not th~ 
property of thir-; plaintiff. In othe1· wol'ds, if this 
was the bag of the lady who was accompanying him 
-at the time, and the contents belonged to tJwt<lHdy 
h . ' t en of cou1·se there could be no l'ec0Ye1·y here lmt 

if on the othe1· h:1nd, the contentH of ti1e b.1~ did 
lwlong to this ptiintiff and you find that the defend-
ants we1·e otherwise liable, remern ber this tha t 

' whether these ai-tides in that bag were actuall~· 
30 bought by him, or only loaned to him, he could rP-

cove1· fo1· theh- loss, aud he would be compensated 
for their rn.-1rket Y,duc ; he would be entitled to re-
<·over the rnm·ket Y,1luP from these defendantf.; if ,·ou 
find that he iR entitled to recover anything ,it ali. 

Now, ex<·eption h,rn lwen made to anothel' portion 
of the chm·ge whkh c-our1.sel ]ms got confused. It iR 
clain1ed that T said tlwt if you Rh~nld find there was 
a course of conduct on t]w p;a·t of this defencfan t 
'l'hompRon in t:lking the hags of pas:-;engel's from in-

40 ~;ide mid <mt to the st;1tion pl:iHm·m, and t h,1t this 

,,::is knm\·n to t lw defenda11t c01npany, that there-
fm·e they would be liable to the plaintiff. I don't 
think I· put it as broad as that : What I 1neant 
"\Y,l8, and I repeat it now so that the1·e will be no 
,1ouht , 1 bout it. You could not find the Erie Rail-
l'oad Cmnpany responsible, even though all the 10 
other ele~11ents we1·e present that I hav~ 1nentioned 
~-onstituting liability, unless you further :find that 
\Yhat this man 'fhompson did which accounted for 
0 1· brought about or was the proxin1ate reason or 
cause for the loss of the bag, was done within the 
scope of his authority, and also such conduct might 
be expressed by word of mouth, or it might arise 
by implication or it might have gTown out of acts 
done by the agent as a result o.f his being held out 
by this company as having certain authority, al- 20 
though it was not expressly and directly given to 
him. 

Now, gentlemen, you may retire. 

( 'l'he jury ret ired.) 

30 
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OPINION OF SUPREME COURT 

NE-YV JERSEY SUPRE~IE COUR'l' 

10 

IRWIN IC G IHDE?-~' 

VS. 

ANDU.EvV 'l'IIOl\I.PSON aud ERIE ( 

RAILROAD COMPANY. ' 

Appeal fron1 1-Iudson County Cil-cuit Cou1-t. 
20 A_rgued befo1·e Gumn1e1·e, Chief Ju:-;tice, and JuH-

tices Trenchard and Niinturn. 

Fo1· the appellants, Edward A. :i\-farkleY and Charlei::; 
vV. B1·oadhurst. ., . 

I,"01· t he r espondent, ,John N . Platoff. 

PEH/ CL'RJA_Jf. 

'l'he plaintiff ,Ya:-; a passenge1· tra~'eling on a train 
30 of the Erie Railroad Company from Port J ervis to 

Jersey City, riding in a parlor cat attached to that 
train. vVhen he 1·cached his deAtination he Au1-re11-
dered posAesi-don of his ~mit-<·ase to the defenda11t 
'l'hompsou, who was a porte1· on thr pai·for ear. 'l'hr. 
latter ca1-ried it ont to the platfo1·rn too·ether with ' 

40 

baggage belonging to other p :.n~senge1·s. \Vhen the 
plaintiff alighted he diseove1·ed that hi8 suite,ase Jrn cl 
disa:ppe~ned, and a He~1rd1 nu1c:e fo1· it by the p01·ter 
was mm vniling. 'l'he p1·eH·ent suit wai-; instituted to 

Opi11io11 of i'-fopr ern e Co•u rt 

re<·oye1· th{~ v<1 lue of the :·mit-<·a8e and its (·onte1u,s. 
'J'he ptiintiff h ... id :i ,,erdkt against b Jth the railroad 
<'Ornpany and the l l01•tp1·, :111rl the defericianti-; have 
,1ppealed from the ,iud~ment entered upon it. 

'l'he only g1·onnd np:m whic-h we al'c aAked to re-
Yerse this judgment is that the1·e -was no evidenc.e 1 U 
of negligence on the pai-t of the defendant Thomp-
son ·which wai-; the proxinwt.e cause of the plaintiff's 
loi-,s, and that consequently, a Yerdict should have 
been directed both in his favor ... 111d iu favor of his 
employer, the railroad company as requested by 
thefr tounsel. \Ve think the motion wns properly 
denied. The company " ras a bailee, perfor111ing a 
service incidental to the carriage of the plaintiff 
as a passenger. The law requiTed it, as such bailee, 
to exercise some degree of ca.re for the protection 20 
of the p laintiff's snit-case while in the possession of 
its- agent t o prevent it froni becoming lost or stolen. 
Whether it discharged this duty or not depended 
upon the proofs submitted, and presented a ques-
tion of fact for the determination of a jury, rather 
than one of law, to be settled by the court. 

The judgment under review will be affirmed. 

30 

40 
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JUDGMENT OF AFFIRMANCE 

10 On Appeal from IIudNon County Circuit Court 

20 

------ --- - ---- -------

I:r.:vv rN JC GrRDEN, 

Plaintiff-Respondent, 
vs. 

AKDRE,v ~tiI-101\fPSON and I~RIE 
R AILROAD C o :MPA KY, 

Defendants-Appellants. 

This caw-;e having been duly brought t o a heai-ing 
on an appeal fr·om the Hudson County CirC'uit 
Cou rt at t he October Term, 1926 of this Umut, and 
the Court having hear d E dwa1·d A. :.Markley and 

,1 

Cha rles vV. Bl'oadhurst, of counsel ·with t he defend-
ant s-appellants, and John N. Platoff, of counsel 
with the plaint iff-1·espondent, and having duly con-
sidered the queHtions brought up by tliis appen l and 
finding no er r o1· in the records or p r oceedings in the 

30 T-T udson County Cirruit Court; 

40 

IT IS THEREUPON O rrnERED AND A DJUDGED that the 
judgment of t he Hudson County Circuit Court from 
whidi t his appeal was taken , be and the salll e here-
by is in all t hings affil·rned wit h emits ; aucl t hat the 
r erord in this C'ase h e remitt ed to the H u dson Coun-
ty CircuH Court for further p r oceedingN thel'enn ac-
cor·djng to law and the p1·a.(' tfre of t hat c-ou1·t. 

E nter ed ~Lnch 22nd, 1927. 
On mot ion of 

J OI-IN ~- PLA'rOI?Ii.,, 
A ttm·ney of Pb in t i ff-Rc•i-qi:rnrl.<:>nL 

85 

N otioe o.f Appeal 

A true copy. 
E dward J. ICelleher, 

Clerk. 

NOTICE OF APPEAL 

NEW JER.SEY SUP REMJ~ COURT 

Action at Law. 

IRWIN IC GIRDE N, 

~lain tiff-Respon dent, 
vs. 

Ai~DRE, v 1.'II0MPSON and Eu,rn 
RAILROAD COMPANY, 

Defendants-Appellants. 

110 J olvn N. Pkitofj\ Esq.) Att o11·ney .for P lainti ff -
Respondent: 

Sir: 
1.'AKE NwricE that the defendants-appellant s ap-

peal to the Court of Errors and Appeals fro1n the 
whole of t he judgment entered in this case. 

Respectfully, 
Dated, March 24th, 1927. 

COLLINS & CORBIN, 
Attorneys of Defendants-Appellants . 

Rervice ackno \Yledged March 24th, 1927. 
John N. P latoff, 

Atty. of Pfaintiff-Respondent. 

10 
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GROUNDS OF APPEAL 

J· .1D21 ) 

NEvV JERSEY COURT OF I~RRORS AND 
APPEALS 

Action at L .. nv. 

On Appeal from N evv J·ersey Supreme Court 

IRV/IN K .. GIRDEN, 
Plaint iff-Respondent, 

vs. 

ANDREVv THOMPSON and ERIE 
20 RAILROAD COMPANY, 

Defendants-Appellants. 

The~ appellants st ate the following Grounds of 
~pe~: . . 

1. The Supreme Court of New Jerse:v erred 1n 
!!ivinO' J'ud<nnent for the plaintiff-respondent, in-o :::, ::, . 
stead of for the defendants-appellants for sonte one 
or more of the grounds of appc~a1 urged in said Su-

30 preme Court. 
Dated, 1\iiarch 26th, 1927. 

Respectfully, 
COLLINS & CORBIN, 

A .. ttorneys of Defendants -Appellants. 

Service acknowledged ~larch , 1927. 
John N. P1ntoff, . 

Attorney of PlRintif(Respondent. 

40 

:N.K\V JERSEY 

OLnurt nf 1Errnr s anh J\:p:ptals 

ON APPEAL FROM NE"\V ._JERSEY SUPREME COURT' 

IRWlN K. GIRDEN, 

Plaint iff-Respondent, 
vs. 

ANDREW THOMPSON and ERIE 

· RAILROAD COMPANY, 

Defendants-Appellant s. 

Action at Law. 

10 

20 BRIEF OF COLLINS & CORBIN IN BEHALF 
OF DEFENDANTS-APPELLANTS 

(1) 

Statement of the Case 

This appeal brings before this Court for I'eview 
a judgment of the Supre111e Court in favor of the 
plaintiff-respondent ( hereinafter referred to as the 30 
plaintiff), and against the defendants-appellants-
( hereinafter referred to as the defendants) . The 
action was brought to recover da1nages for the loss 
of personal property, consisting of a handbag and 
its contents, sustained by the plaintiff on December 
28, 1924, .. while a pasHenger on the train of the de-
fendant, Erie Railroad Co1npany. The ·1os-s occur -
red at Jersey City, while the plaintiff, together with 
other passengers in a parlor car, were alighting 
with their baggage. The defendant, Thompson, who 40 



2 

was: a p01·ter on the car, assisted them to alight in 
the cust.oniary rnanner. Ol'igi1rnl1y, there \YRS a 
third party defendant, nan1ely, the Pulhnan Com-
pany, but at the opening of the case, a discontinu-
ance was consented to by the plaintiff as, against 
that defendant (p. 12). 'l1.he complaint charges that 
the defendants· were negligent in the care of the 

10 plaintiff's grip, and that its Joss was due to such 
negligence ( p. 4, II. 20-30). At the elose of the 
plaintiff's case, counsel for the defendants 1noved 
for a ·non-suit, and at the close of the entire case, 
for a direction of verdict in favor of the defendants, 
both of which 111otions were denied by the 'rrial 
Judge and exceptions noted (pp. 46-47; pp. 67-68). 
The case was submitted to the jury who returned a 
verdict in favor of the plaintiff and against the de-
fendants, for $580 (p. 11). 11he case was origin-

20 a1ly tried in the Hudson County Circuit Court and 
from the judgment therein entered, an appeal was 
taken to the Supre1ne Court (p. 1). The Supreme 
Court affirmed the judgment below (p. 84), and it 
is frol!l the judgment of the Supreme Court that 
the present appeal is taken to thi.s Court (p. 85). 

30 

40 
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(2) 

Grounds of Appeal 

The oTounds of appeal are as: follov"s: :::, 

"The Supreme Court of N e,v Jersey erred 
in ooiving judgment for the plaintiff-respon- 10 
dent, instead of for the defendants-Appel-
lants for some one or inore of the grounds of 

' t" appea.1 urged in the Suprcrne Cour . 

Only one ground of appeal was argued i~ the Su-
preme Court, namely, that there was no evidence: of 
any neo-Ji ooence on the part of the defendants which 

o o . t'ff' l The was the proximate cause of the plru.n i s os~. 
other grounds of appeal are, therefore, considered 
waived. 20 
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(3) 

B r i ef of the Argument 

I 

THl•:l{I•: \\'.-:\~ ~O l•:\·1 1>1-: \' (' I•: OF.-\~\' ~1-:GLI-, 
10 G-_ENClG O.N 'l'l-ilG J!ART O_B' 'l'H-1~ DJ~Ji'KND-

A:N'l'S \VHICH \VAR THIG PROXIMATE 
CA1 RE OF 'l'l-fE PLAIKTTF'"B-,'R LORR. 

There ·were only two ·witnesses ·who testified in 
the case, namely, the plaintiff, Gil-den, and the de-
fendant, 1'hornpson. 'l'he1·e was no dispute between 
them. '!"'he rnatedal facts are not tontraditt€d or 
contr0Ye1·ted. Girden testified that after pur('hm,-
ing tickets :1t Port .Tervh,, :New Yo1·k, be boarded 

20 n train 9f the defendant, IGde Railroad Company, 
and o<·enpied a seat in the pa1·l01· c-ar on the t d p 
fron1 that place to the terminal at Jersey City, New 
Jersev. He had a black eo1lnpsible ba.g containing 
·weari~g apparel that had been used on a vacation 
from which he was retun1ing. I-Ie placed the bap: 
alongRide of his seat in the parlor car ( p. 13, 1. 30 
to p. 14, I. 40). 1"'he defendant, Th01npson, ,yas a 
porter in the parlor car and during' the <·0111·se of 
the tl'ip served the _plaintiff with len1onade and 

30 "other things'' (p. 15, 11. 1-10). As the t1·ain ap-
proached the station at J e1·sey City, 'l"'ho'mpson took 
the bags of n. num be1· o.f pai-;Nengers in the car and 
placed then1 on the front platfor1n of the ca1·. Among 
other bags he took that of the plaintiff. At that 
tilne the train was slowing down f01· the stat ion (p. 
15, 11. 20-30). The plaintiff waited in line with the 
other passengers to alight facing the plntform on 
which Thon1pson had placed the bags. When the 

- h l. O'S 
40 train stopped he saw Thompson t_ake all e JJ~• 

· fron1 the car platform to the station pfatfonn (p. 

5 

15, 11. 30-40). The plaintiff was the fifth or sixth 
passenger to alight from the car to the station plat-
form (p. 16, 11. 1-10). Upon alighting he obs-erved 
Thompson standing near six or s,even bags in a pile 
(.p. 16, 11. 10-20) . The pla.intiff looked for his bag 
and not finding it asked Tho1npson where it was. 
Thompson replied that perhaps someone had taken 
it by mistake and requested the plaintiff t o wait ._ 10 
until the other bags· were taken to see if one was left 
over ( p. 16, 11. 25-35). There ·were originally about 
ten or twelve grips in all that Thompson had taken 
from the car. Some of the passengers carried their 
:own grips off the car (p. 36, 11. 1-40 ) . Passengers 
alighted from other cars of the train and were walk-
ing on the platform ,vhere the grips were placed (p. 
38, 11. 20-30). After all the grips were taken, Thomp-
son intornted the plaintiff that his bag 1nust have 
been stolen and they reported the loss to the station 20 
1naster (p. 39, 11. 30-40 ) . 

Thompson testified that he was a parlor car por -
ter and among other duties assisted the passengers 
in the parlor car to board and alight, carrying t heir 
baggage -when pern1itted or requested to do so (p. 
45, 11. 10-30) . On the day in quest ion when the 
train was nearing the Jersey City stat ion t he plain-
tiff told hi1n to carry his bag from the car. Tho1np-
son collected ten or twelve other grips: and placed 

30 the1n on the platfor111 of the car as the train was 
:stopping at the stat ion. When the train stopped 
he carried the bags from the car plat form and 
placed then1 on the stat ion platf orn1. This was the 
<eust mnary and ordinary way of doing the work. 
While a lady passenger was1 alighting fron1 the car 
some part of her clothing caught on the car door 
and he momentarily stepped away from the pile of 
'grips to assist her in alighting (p. 48, 11. 30~40) . 
After coniple.ting that task the plaintiff who -was 40 

'.then oh the stat ion platform asked Thompson where 
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his grip was and claimed that it had disappeared. 
It ,vas- impossible for the porter to know and identi-
fy the grips or the passengers to whon1 they belong-
ed as- he was required to re1nove ten or twelve and 
after placing them on the station platform the va-
rious passengers upon alighting pick out their own 
grips. The plain tiff ,vas present during the entire 

10 t ime ( p. 49, 11. 20-40). 
The above resu1ne' of the testimony discloses that 

the only facts proven by the phdnt iff ,,:ere the de-
livery of the grip to the defend[lnt, Tho111pson, fo1· 
the purpose of reinoving it f rorn the car to the stn -
tion platform and the disappearance of the grip due 
either to the n1istake of a fellow passenger carry-
ing it off or the wilful intent to convert it by a fel-
low passenger. The duty of a railroad con1pany in 
cases of this kind is thus stated in 10 Corpus J nris, 

20 1203: 
"The passenger has the right to retain in 

his possession and under his control, and to 
have carriPd as a part of the transact.ion a 
reasonable· quantity of personal baggage ap-
propriate to the journey. This right, how-
ev.er, to take personal belongings and other 
articles with him into the ca.r-s or other 
vehicles of conveyance is subject to reason-
able regulation: not only as to what may he 
thus taken, but also as to ho-w far the car-
rier will be liable for articles retained by the 
passenger under his control. In the absence 
of a speci:-1 l agreement, a carrier does not as-
sume control of sruch n1011ey or other person-
al effects as its· passengers n1ay bring into 
its: cars, and its duty ,vith reference to such 
effects is merelv to exercise reasonable c~1re ., ' 

to protect them frmn loss or injury; it does 
not assun1e the carrier's liability of an in-
surer, but becomes liable only for failing to 

7 

exercise such reasonable rare to protect such 
effects from loss or injur,y, and this liability 
extends to loss occurring through an e1n-
ployee while acting within the s-cope of his 
employment in carrying a passenger's bag· 
gage to or from the train, but does, n ot extend 
to large sun1s of 1noney or other property of 
exceptional value retah1ed by the passenger 
in his control, without the knowledge of the 
carrier. 'Phe me,re fact of ff lossy without a-ny 
circu.mst,ffnce oon,i1i,ecting it t()ith ff f ,ailurre on 
the parrt of the ccwrie1"'s em~ploy,eies t o· exe1~-
cis·e dht,e Ctffre) is not sil.fficien.t to show thca it 
ux1s caused by negligence.)) 

In Cnion Paciffc R. R. Co. o,d.-;. Robert N . Grc1,ce . 
143 Pac. (Wyo) 353; 1915B, L. R. A. 608, it was 
held, in a case where the facts were identical with 
the facts in t he cas-e at bar, that : 

"No negligence sufficient to hold a railroad 
company liable for loss of hand baggage of 
a passenger h; shown by t he fact tha t the por-
ter took it) with that of other pas-sengers, to 
ren1ove it from the car at destination, and 
placed it in the vestibule, and that when the 
owner, who was ainong the last to leave the 
car, reached the vestibule, it was gone." 

In the course of the opinion the Court said: 

'-\Vhen the train arrived at Cheyenne he 
ri ssisted the passengers, including plaintiff, 
by carrying their hand baggage fro111 t heir 
respective seats in the car to the vestibule 
at the end of the car a.t which they made 
their exit, and placed the baggage there. I t 

10 

20 

30 

is :=ipparent that he could not have given any 
particular pier2 of baggage his undivided at -, .40 
tention; and it is probable th flt the plain-
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tiff's snit case was fa ken hy someone else in 
passing through the vestibule on leaving the 

· trnin. To hold, the d'e.fe,n<lant liable for the 
loss of the suit case in tJ1,,is case w1oul,d in 
effect be rt holding that i,t 1.Da,s nn in..-;urer. 
iohich it 10,c1.s not. Ordinary care did not re: 
quire the defendan t to- see to it that no pas-

. senger took from the car other baggage than 
hi~ own. It was so held in Springer 1:. Pitfl-
rnffn Co.) 234 Pa .. 172, 83 r\_tl. 98. 'To so hold 
would be to impose on the company the duty 
of seeing that no nassen,Q·er left the car with 

i '-

any bag·gage except his own, which again 
would be virtually n1aking the carrier an in-
surer, besides subjecting the .passeno-er S' to 

. . . h 

a scrutiny ::J,nd surv_eillance vvhich t he ordi-
nary traveler ·would' have a right to re,,sent. 
"\Ve cannot think that the ordinary care ex-
acted of the carrier requires any such offiei.-
ous int erf(~rence as this.' 

"There is aio evidence i~1 the preBent case 
showing or t ending to show that the care 
taken of the suit case by Maywe~ther ·was not 
such as is usuallv and ordinarilv taken of 

V ·v 

such property under similar circumstances. 
It inay be that, in the absence o.f any evidence 
as1 to the care taken of the property while in 
the possession of a bailee, the proof of its 
loss creates an inference of neo·lio-ence; but , o b 

when it is made to appear what care was 
taken, and it is not shown that such care was 
not reasonable care, no such i_nferenre can 
be indulged in. "\Ve have not deemed it 
necessary to determine whether the defend-
ant was a gratuitous or an ordinary bailee, 
as in our opinion the evidence is insufficient 
to warrant the conclusion that reasonable 
and ordinarv care ,vas not exercised in this " ' 

instance." 

9 

· . In 8 p,ringer v·. I'ullrn(t11, Co.) 234 P a . 172, 83 Atl. 
98, it was held that the carr-ier is onlv liable for 
neg~igencB in the loss of b~1ggage ,vhich, passengers 
·nn its cars keep within thefr o"'n control. 'rhe 
Court snid ( p. 101 ) : 

" I . . n view of all the facts of the case, it 
seeins hnpossible that the theft, for theft it 
undoubtedly was, was connnitted by an in- JO 
truder. The person who took the satchel 
must have been either a passeno·er or an ein-- b 

ployee. l t cou ld hardly have been one o.f t,l1e 
latter class, since their attent ion had not 
been called jn any way to the fact that the 
satchel contained valuables of ~ny sort. Why 
should one of t hem without opportunity of 
knowing the contents select for plunder the 
0~1e satchel in the room that carried such ., •>() 
rich treasure? We may assume fron1 the un- ... 
usual value of its c~ontents that this satchel 
was the r ichest, and, so far as appears, it was 
the only oue disturbed. 'rhe evidence affords 
a more rensonable explanation. It does not 
appear how 1nany passengers left that car 
that night at the intermediate stopping 
places ; but the evidence shows that some did. 
'l'o any one so leaving the car the plaintiff's 
sntchel was- exposed, since it protruded into 30 
the aisle. Certainlv such a one had laro·er · 

V b 

opportunity to take the sa;tchel, and escape 
·with it undetected than any passenger who 
i·emained in the car, or any servant ; and the 
eYidence to our 1nind n1akes it 111ost likely 
that it was taken in this way. If it was so 
taken, will it be contended that that was an 
occurrence which ordinary vigilance on the 
part of the company would have prevented? 
'fo so hold would be to iinpose on the com-, 40 
p:1ny the dnt:v of ~eeing that no passengers 
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left the ca1" with any bag·gage except his own, 
which again would be virtually n1a.king the 
carrier an insurer, besides subjecting the 
passengers to a scrutiny and surveillance 
,vhich the ordinary traveler would have · a 
right to resent. vVe cannot think that the 

. ordinary care exacted of the carrier requires 
IO . any such o.ffici~us interference as this. On 

the whole we are of the opinion that the evi-
dence of negligence as the proxiinate cause 
of the plaintiff's loss ,vas not sufficient to 
warrant a submis:sion of the case to the jury. 
As the case was submitted the jury was left 
to conjecture that whkh the phlintiff wfls re-
quired to prove." 

In 4 Michie on C.cirriers) 3148, sec. 3475, the an-
20 thor· says· : 

I 

. "It has, been held that ·where a tril.inman 
acting in the scope of his employn1ent, takes 
a passenger's suit case which has not been 
ehecked as baggage for the special purpose 
of aS'sisting the passenger off the train, his 
position is that of the carrier but the car-
rier's liability is that of a bailee and not that 
of an insurer but for a theft by the employee 
the carrier· is lin ble." 

30 
The case of Hasbrook v. N. Y. etc. R. Co.) 95 N. E. 

808, 202 N. Y. 363; 35 L. R. A. (N. 8.) 537 may be 
cited by the plaintiff as some authority to, support 
the verdict. The case is c1early distinguishable. 
In that ease the plaintiff requested the conductor 
to send someone to assist her in taking her grip 
( which contained clothing necessary for the pur-
poses of her trip) fro1n the train. A trainn1an was 
sent who as,sisted her off and she later discovered 

40 three rings, which with s01ne 1noney wer·e in a box 
at the bott01n of her grip, hnd been stolen. The rai1-

11 

i'ond cornpflny did hot call any witnesses but rested 
its case on her testimony. 1-Ield liable. Vann, J., 
,,Titing the opinion of the Court of Appeals said 
(05 ::N'. E. 1), 811) : 

~'The duty to helJ> passengers on and off 
trains carries with it as an incident, under 
reasonable circumstances, the duty to assist 
a lady traveling ·with a heavy bag. -r.- -r.• 

Granting that he might refuse to carrY off 
hand baggage if t here were 1nany applica-
tions, or he· was other,,·ise e:1gngcd, in fact 
he did not refuse, but took possession of the 
plaintiff's sitit case. I n fu-rnishin g the a.s-
sistance which he assnmed to affo,rd to th,e 
pa,ssenger ,he wa,s oblig·ed only to discharge 
that duty so as not to co·nftic-t with ct. similar 
oblig'Ct,tio•n to othe1· p ffssengers) and, if fur that 
re,c1.son he c.o-nld n ot have given Uw swit .c:ctse 
wHd'ividcd a.ttention') cf.n .cl it ha,d, been rifted 
1withoilrt (1;ny n.egti_qen,ce on his part) th,e de-
fenda-nt 1wou.Zd'. not h-a1,:,e been liable)· biit in 
t:his oase there is n o explanation affor ded 
tvihcdev·er of ho1.,e, the loss occur,red'.: There is 
noth.irig t.o show whfft aa-re the trainma;n be-
stoioe:d: u,pon, th,e siiit case; and in the absence 
of any proof on the subject, the 'rdal Court 

10 

20 

or the jury would be allowed to infer that it • 30 
had been occ3~ioned by negligence. .,:. ~- ,,:. 
'J1herefore, the plaintiff's property was law-
fully in the possession of the defendant, and 
the question arist-s what was its duty in ref-
erence thereto. Its possession was not that 
of a carrier, because the suit case had not 
been checked as baggage nor int.rusted to it 
for the journey, but only for t he special pur-
po,s,e of aiding a lady passenger in getting off 
the trnin, in a<'f'ordance with a custom estah- 40 



10 

20 

12 

lished by itself and hence it was not liable 
as: an insurer. Its possession was: that of a 
bailee, and the law of baihnents n1easures , 
its obligation to the plaintiff in regard t o her 
property. Whether it was: a bailee for hire 
in performing a service incidental to her car-
riage as a passenger with the obligation of 
ordinary . care, or a gratuitous bailee with-
the obligation of slight care, the result is the· 
same. · In either event, as we held in the case 
cited, some care was required, yet none ·was 
shown. The law required the ;defendant to' 
return all the property intact, or t o explain 
its loss in some satisfactory way, but it did 
neither. I t did not deliver the rings or money 
on the implied demand of the plaintiff as she 
got off the train, and when confronted by 
proof of the facts in court it called no wit-
ness and gave no explanation. If the rings· 
were stolen fr01n its train1nan, it should have 
proved the fact, and if the train1nan hirnself 
stole them, it would have been no defense, 
because the defendant was bound to employ 
faithful servants." 

In Wicke-r v. Boston & .A .. R. Co., 176 Mass. 275, 
· 57 N. E. 601. Suit was brought by a passenger for 

30 loss· of a handbag and ·the Court in holding that the 
company was not re~·ponsible said ( p . 206 ) : 

"It is well established that the mere losR 
of an artic] c is not evidence of negligence on 
the part of the def end ant. Son1ething 1nore 
must be shown." 

We contend that there was absolutely no evidence 
of any negligence on the part of the defendant, 
Thompson, who was act,ing a s the agent of the de-

. 40 fendant, Erie Railroad Company. To submit the 

1•:) 
d 

enRe to the jury rne1·ely left them to <~nnje<·t111·e what 
J)08Rible ~,cherne the defendants could ha.ve devised 
to pl'event the lcHH. So differe~tt Htand;inl or meth-
nd for th<:' handling- of b,1ggnge ,Yas proven t o exist 
on other r~ti l ro:1d~ :rnd in the :1.l,~en"e of ~ud1 p1·001' 
r,he j11n··:-: ide.1 of ho" to 1.·11 11 ; 1 r ;1i l ru.1d :-: l1011 ld 11 01 

ht-' rl11· r<•:--;r.uf' li :1 ld li t_1·. 1,· i11 yx1':y "· I>./,,,(· \,\". N. 
R . Oo.) 81 ~ - J . L. 530. 1J1r apih.age11 t . hh ·ie R. lt. 10 
Co. ) 73 K. ,J. L. 750. F eil 1; . \Vest 1ler8ey cG &ea Shore 
R .R. Co.) 77 N . J . L. 502. If the defendants are not 
to b2 held ns insu1·2r·s but 1·c-spJ1mib le only for neg-
ligen{_'e the 'l'ri:l l Court should hnYe directed a ver-
<lirt in favo1· of the defendants at the close of the 
(·ase fo1· the proof then was both uncontroverted 
nncl un(·ontr:~d icted, that in sp ite of the exercise of 
1·e:1sonnble car e by 'l'hornpson and the perforniance 
of hjR y,;ork in the usual and custon1ary manner, 
some individu: il, 1wesurnably: ,1 fellow passenger, 
stole the plnint iff's grip. The1·e was no proof that 
at t lle 1mint iu question, thefts had been committed 
befm·e so :-ts to w,1rn the defendants of the possibil-
itv of loss in th,it \ \ ' <IV nnd there was nothing a bout 

~• V 

t he c-ircumstanres on the particular occasion ,vhich 
,vould lead the d<->fendnnts to believe that the grip 
might be stolen. "'\Vhile the loss of the grip to the 
1ilclintiff nrny be -.;,ona~what of a hardship it must be 
1·emernbered thut he could haYe imposed the liability 
of ::1n in su1·er upon the defendant railroad company 
by cheeking his b:1ggage. l l e chose to keep the con-
t1·ol nnd rtrntody of it himself. It appeared from 
the testimony th,1t he had made the trip several 
t imes befor e and knew of the customary manner in 
,\'hfrh bnggage of this character was handled. 

vVe respectfully sub1nit that the Supreme Court 
<'lTecl in affirming t·he judgment and thereby ratify-
ing the act of the 'l'l'ial Con rt in refusing to direct 

20 

30 

:i verdict, because t he1·e was no evidence of ~y neg-_ 40 
ligenre on the part of the defendants which was 
i"he proximate cause of the plaintiff's loss. 
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II 

Conclusion 

It is respectfully sub1nitted that the judgment 
below should be reversed and a venire de novo 
ordered. 

May Tern1, 1927. 

EDWARD A. MARKLEY, 
CHARLES W. BROADHURST, 

Of Counsel. 
Collins & Corbin, 

Attorneys of Defendants-Appellants. 

/'IRw JnrSFf" 

(!1nurt nf 1.Errnra anh l\pprnla 

ERWI N I{ . GrRDEN, 
Plaintiff-Respondent) 

VS. 

ANDREW THOMPSON AND ERIE 

RAILROAD COMPANY, 

Def endarnts-Appellants. 

Action a.t Law 
On Appeal 
from New 
J ersey 
Supreme 
Court. 

BRIEF OF PLAINTIFF-RESPONDENT-

The defendants in their brief, having expressly 
abandoned every ground of appeal, except that 
urged before the Supreme Court, to wit : that the 
trial court err ed in refusing to non-suit the plain-
tiff, and erred in it s refusal to direct a verdict for 
the defendants, all other questions may be elimi-
nated from consideration. 

It must be considered as established that the 
1·elationship of principal and a;grent existed be-

. tv1'een the Erje R ailr oad Company and Andrew· 
rrhon1pson ; that in taking cl1arge of plaintiff's 
baggage and removing it from the parlor car 
to the station platform, Thompson was acting 
within the scope of his authority ; that for any 
negligent conduct on the part of Thompson, the 
railroad would be liable; and that the plaintiff 
was not guilty of any conduct which contributed 
to the loss of his property. These facts estab-
lished, the rulings of the trial court in refusing 
to non-suit, or to direct a verdict in favor of the 
defendants, cnnnot be impeached, as will here-
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after be derrwnstrated. The trial court's rulinO's ;-, 

will be discussed separately. 

Point I 

Proof of delivery of plaintiff's baggage to 
def end ants, demand for its return, and failure 
by ~ef end ants to return it, established a prim a 
fac1e case and therefore the refusal to non-
suit was proper. 

. It is not controverted in this case that the plain-
tiff was a passenger upon the railroad of the 
d_efendant company and that he had purchased 
tickets both for transportation and for a parlor 
seat. its he approached his destination, the de-
fendant, Andrew Thompson, who was a porter 
Employed by the railroad and acting within the 
scope of his ~uthority, requested plaintiff to be 
perrnjtted to remove plaintiff's bagga;ge fron1 
the parlor car to the station platform. rrhereupon 
the: bagg·age ,vas delivered into the custody of 
the porter for that purpose. (State of Case, page 
15, 11. 13, et :-,eq.) ( State of Case, page 58, ll. 
15-30.) 

rr1lie <1PlivPry by pla int jff of his baggage to 
the porter created a bailment and constituted 
tlrn porter and his prineipal bailees for th e pur-
pose of safely rernoving the baggage from the 
pnrlor car to the station platform. Hasbroiick 
vs. New York Central & Hartford R.R. Co. 7 202 
N. Y. 368, 35 L.R.A., N.S. 537. 

In the case cited, the plaintiff had delivered her 
baggage to a trainman wh9sc duty jt was to con-
vey it from the train to the station platforrn, and 
in deterrr1fr1ing the nature of the relation created. 
the New York Court of Appeals said: 

3 

'' As the t rainman was acting within the 
scope of his employment when he took the 
~ui tnase, in legal effect it ·was the same as 
if the defendant, personified, had taken it. · 
B-11:rinel? vs. Stern, 122 N. Y., 539, 543, 10 
L .R.A. 48J, 19 Am. St. Rep., 519, 25 N.E. 
910. rrher eforc, the · plaintiff's property 
was hrwfully in the possession of the de-
fendant, and the question arises what was 
its duty in reference thereto. Its posses-
sion vvas 11 ot that of a carrier, beca us0. the 
suitcase had not been checked as baggage 
nor intrusted to it for the journey, but only 
for thP special purpose of aiding a lady 
passenger in get ting off the train, in ac-
cordance with a custon1 estabbslrnd by it -
self, and hence it was not liable as an in-
surer. I ts possession 11cas that of a bailee, 
cind the law of ba,ilrnents 1measures its .obli-
gations to the plaintiff in regard· to her 
property." (Italics ours.) 

The courts of other jurisdictions have gone even 
further, and have held that ·where the carrier en1-
ploys porter s at stations to convey passengers ' 
baggage fr om the railroad coaches to the carriages 
or hired vehicles of the passengers, the company 's 
liability as carrier con tinues until the discharge 
of this duty hy the porter; so that althou_qh a 
passenger may have kept his baggage w'tth him 
in the rai lroad coach, he may hold the company 
liable as a com'Ylion carrier for a loss occnrring 
after ai delivery of it to ·the porter a,t the stntion. 
10 C. J ., 1218, and cases cited. 

The instant case, hovi1ever, has been tried upon 
the more conservative N e,v York theorv and ther e 

ol 

has been no atteinpt to hold the railroad as in--
surer of plaintiff's baggage, but merely t o measure 
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the obljga tiou of the defendants by the law of 
bailments. 

The principles quoted by defendants from 10 
C. J. 1203, which appear on pages 5 a11d 6 of de-
fendants' brief rnay be entirely correct; and it 
r~iay be that "the mere fact of a loss ·without anv 
circumstances connecting it, ·with a failure on th~• 
part of the c1.rrier 's employees to exercise due 
care, is not .:rnfficiPnt to show that it was C'aused 
by negligence.'' But these principles do not cover 
the situation presente<l in this case be·cause th eY 
do not take i1:to consideration the legal rrlat io 1;_ 
ship arising out of a bailment by the passenger 
to the carrier. 

I~ is ·w~l] s0ttled that in an action by a bailor 
~g~1nst lus bailee, the plaintiff n1akes out a prima 
fac1e case of ne&!ligence by proving the bailment, 
th~ denJJan<l for t l1r, return of his property and 
failure by defendant to cornply with the demand. 
Jackson vs. McDonald, 70 N. J. L., 594; Levine 
vs. D. Wolff c~ Co., 78 N. J . L., 308; Dantes vs. 
McGann, 98 N. ,J. L., 55; Grannan vs. F ox, 100 
N. J. L ., 288; Hasbrouck vs. N. Y . C. cf!; H. R. R. 
Co., supra; Fairfax vs. N . Y. C. cf!; H. R.R. R. Oo,. 
67 N. Y., 11; Curtis vs. D. L. cf!; W . R. R. Co .. ,t 
N. Y., 116; Claflin vs. Meyer, 75 N. Y., 260; 
Schrnidt vs. Blood, 9 vVend, 268; Cwn,-f;,eld vs. [;_ <t 
0 . R.R. Co., 96 N. Y., 532; S teers vs. Liverrpool. 
N eic York & P. Stearns hip Co., 57 N. Y., l; JO C. J. 
1233, and ca<ses cited; 6 C . .T., 1158, anrl ea s(' it 
cited. 

In J aickson vs. }_l;f cDonald, supra, the follo-w;n~· 
rule ·was ennnriated: · 

'' The rule adopted in the n1ore modern 
decisions is that the proof of loss or rn~1:ry 
establishes a sufficient pri1na facie cas, · 
against the bailee to put him upon his de-
fense.' ' 
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In L evine vs. D. vVolff cf; Co., supra, J ustice 
Minturn, speaking for this court, said: 

'' When, therefore, the plaintiff pr-oved 
tl1e delivery of the chattels in good condi •-
tion t o defendant , and their destruetiou 
th er eafter by fire upon defendant's pr em-
ises, the law pr esumes the negligence o!: 
the bailee to be the cau se of the loss. and 
this pr0su1npbon could be r ebutted on\v h\ 
affirmahve proof of r easonable car e ur-:on 
c1efencb .nt 's part." 

Defendants do not co nt en<l and have not estab-
lished that any of the factors necessary to estab-
lish a prima faciP case of negligence against a 
bailee are lacking. Hence the t rial cour t cou1d 
rJOt have donC' other than deny the motion for 
non-suit. 

Point II 

Defendants offered no sufficient explana-
tion of the cause of the loss and hence the 
ouestion of negligence was properly submit-
ted to the jury. 

The testimony of the por ter, the sole witnes;.; for 
the defense, v,Tas that he took t he bags of plaintiff 
and carTied them to the vestibule pl at form of tL(• 
train, and when the train stopped, he placed t1wrn 
ltpon the station p]atfonn together with te11 or 
twelve grips belonging to other passenger s. ~r1te11 
he gave his attention to assisting passenger s to 
.alight and in partieular he turned to aid n lady 
in distress, ·whose dress had been hooked on th(• 
door of the car. When he turned around again, 
the plaintiff question ed him r egarding the --wher<~-

I I i 

I 
I 

' ! 
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abouts of his bag, but it had disappeared. (State 
of Case, pagP 48, 11. 15-35.) 

A thorough perusal of the testimony of tbe 
defense wiJl reveal no atte1npt to account for the 
loss of the bag- jn question. Not even a conjerture 
is advanced by the witness as to the fate of the 
bag. 

-under these circumstances, defendants nrnst 
be regarded as having faikd to assume the bur-
den of going forward with evidence sufficient t o 
dissipate plaintiff's prin1a facje case. "\Vhere tho 
bailor has made out a prima facie case of negli-
gence, and the bailee fails to offer evidence excus-
jng the non-dPljvery, the presun1ption of negli-
gence is sufficient to carry the question to the 
jury. Jackson vs. Bf cDonaZcl, supra; Fair.f aa; vs. 
l•l. Y. C. & H. R. R. R. Co ., supra; Canfield vs. B. 
& L. R.R., supra; and Steers vs. Liverpool, N. Y. 
& P. Steamship Co., supra. 

. In the Fairfax case, supra, the plaintiff had 
purchased a ticket from the defendant railroad 
:and had chccl{(~d his portmanteau tl1rough to his 
destination. The portinanteau was delivered to 
the defendant's baggage room and when plaintiff 
demanded it, it could .not be found and no satis-
factory account or explanation was given of thE' 
cause of its di~appearance. It did not appear that 
there had been any burglary or larceny or that 
any other baggage was missing. It ·was held that 
without regar,1 to whether the defendant became 
liable as a comrrwn carrier, it incurred at least 
the responsibility of a warehouseman, and that 
this evidence n1ade out a prima facie case of ne{2;-
ligence and therefore a direction to the _j1wy to 
render a verclict fo r the de,f endant was error. 

In the Canfi'? Id case, supra, the New York Court 
of Appeals said: 
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'' Proof of non-delivery to a consignee 011 

demand, of a portion of the, goods deliv-
ered to jt for transportation is prima facie 
evidence of negligence, in an action against 
the carrier, which, in the absence of any 
evidence excusing the non-delivery pre-
sents a questi on of fact for the jury." 

In Steers vs. L iverpool, N. Y. & P. 8tea.mship 
Co ., supra, it was held that proof of delivery of 
a trunk to a steamship company, demand for its 
1·eturn at the destination, and failure to deliver 
·or account for the non-delivery by the defendant, 
is sufficient t o make out a case from which the 
jury can find gross negligence. 

Point III 

There was evidenc~ of negligence in the 
;case beyond the presumption arising from the 
hailment and henceq in any event, the question 
was properly s,ubmitted to the jury. 

The State of the Case will reveal that plaintiff 
was not c011tent to rest hit; case 1nere]y upon the 
proof of delivery a11a failure to return the bag-
·fl·ag-c bnt that there are utheT facts tending t o 
..._-.. LJ ' 

charge the defendants with neglig·cncc. During 
~rhe course of the trip from P ort Jervis to J ersey 
City the defendant Andre·w Thompson, had sev-.. ' ' 
i;ral times performed small services for the plain-
tiff and plaintiff was w0-ll kno-\vn to him. Fie was 
~1lso entirely familiar with the appean:rnce of plain-
tiff-'·s bag, l1aving noted its excessive weight, color, 
.,and general appearance. Thmnpson, hin1self, testi-
fLed that he ren1embered the position in the line of 
'bags) where he placed plaintiff's hag on the sta-
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tion platform, and he expressly asserted that he 
placed it at the end of the line. (State of Case, 
page 51, 11. 29-40.) 

In the light of this positive assertion of knowl-
edge as to the appearance and location of plain-
tjff 's property, and in the light of the fact that 
there were not more than ten or twelve other bags 
jn the line, it is certainly a debatable question 
whether the porter was exercising due care in 
guarding the bags frorn loss or misdelivery. 

Thompson further testified that while he was 
assisting passengers to alight from the train he 
paid no attention to the bags (State of Case, page 
59, II. 13) , and to the question: 

Q. "But they could pick up a wrong bag and 
walk away with it, and you would have nothing 
to say about that f '' he replied: 

A. ''What could I say~" (State of Case, page 
59, 11. 24-26.) 

This attitude of Thompson was not indicative 
of a reasonable alertness in watching the bags in-
trusted to his case. The jury was entitled to take 
into consideration these portjons of the testimony. 

It may be that the defendant railroad companr 
has imposed too many duties on the defendant, 
.A.ndrew Thompson, hut it being conceded on this 
appeal that the care of the baggage of the pass-
engers in the parlor car was among those duties. 
it became incumbent upon the defendants to dis-
charge this duty with reasonable care. Thomp-
son cannot be permitted to say that the necessity 
for rendering assistance to passengers alighting 
from the train prevented him from using reason-
v bie care in watching the bags; and the defen-
r1ant railroad company cannot be permitted to sa~~ 
t 1rnt the multiplicity of Thompson's duties should 
:-rminish the extent of the obligation to watch the 
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hags. Yet this in effect is what the defendants _do 
say in their brief, when they quote fron1 the opin-
ion in Union Pacific R. R. Co. adv. Robert N. 
Grace, 143 Pac. (Wyoming), 353, 1915 Bi L. R. 
1.\.. 608, where it was said that: 

"It is apparent that he could not ha,~e 
given any particular piece of baggage his 
undivided attention; and it was probab];3 
that plaintiff's suitcase was taken by s?me-
one else in passing through the vestibule 
on leaving the train.'' 

An exan1ination of the facts in that case will 
r eveal that the detern1inative factor in_ the dec.i-
~ion was the position which the employee occupied. 
H e was not a porter; he was a cook. It was no 
part of his duty to carry the baggage of pass-
pno·ers and his undertaking to do so was purelY 
a ;ratuitous service for the passengers. ~f the 
Lag were stolen, it was while he was attending .t~ 
l~is duties as cook; the plaintiff had followed him 
to the vestibule a11d had seen him deposit the bag 
there and ]eave it there. In view of the fact that 
he sole defendant was the railroad, the failure 

l~y plaintiff to establish that the agent was. acti11g 
·in the scope of his employrnent was sufficient to 
dispose of the entire case. . 

Havin o· dee,ided it on this point, the court in 
subseque~1t dictum declared that even if the cook 
had been proven a porter there was no ev_idence 
that he was negligent in doing what he did. It 
wi1l be remembered that the testimony offered by 
the cook was that 't jf the baggage was stolen, it 
was while hr was attending to other duties as 
cook in said car'' and that plaintiff had followed 
him to the vestibule and had seen him deposit 
the bao-o-ao-e there and r eturn to tbe car. Thj;:; bb b 
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dietum must the-:·cforc hav-.:: Leen based upon t11e 
theory that the bailment had been tern1iriated. rro 
hold the defendant liable in 'such case would, in 
effect, have been to hold that jt was an insurer, 
which it was not. On this theory, the court's con-
clusion was sound. This was undoubtedly the 
rationale of the n1atter, particularly in view of the 
fact that it was based upon the case of Spring et 
vs. P 1lllman Co., 234 Pa. 172, 83 Atl. 98, in which' 
no question of bailment was involved. 

The Springer case, which is also brandished by 
the, present defendants, was an action for the los~ 
of personal effects which the passt~nge.r had re 
taincd in his own possession while occupying a 
place in the defendant's sleeping car. Plaintiff, 
after examining his baggage and determining tlrn~ 
the contents thereof were intact, placed the suit 
cases under his berth, .and during the night the;v 
disappeared. It was held that the sole duty of 
the company was to put a conductor and porter 
in charge of the car who should be watchful and 
vigilant, and since this was done the company was 
not liable for the loss of the suit cases. 

As the court in the Union-Pacific case used the 
Springer case as authority, it must certainly have~ 
felt that the baggage lost was actually in the cus-
tody of the passenger when lost. This fact dis-
tinguishes both these cases from the instant casr 
Bnd deprives them of the dignity of authority~ 
In like manner the principles governing the in-
stant case are distinguishable from those involv-
ed in any case where the goods are not actually 
in the custody of the defendant when lost or in-
jured. 

The case of II asbrouck vs. N. Y. C. cf; H. R. R. R. 
Co.) :202 N. Y., 363, decided by the New York Court 
of Appeals is submitted to this Court as declaring 
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the correct rule in this type of case. A passenger 
who had retained her suit case in her possession 
dur ing the j ourney, requested the conductor to 
.send someone to take it off at her destination. 
_A_bout ten minutes later a trainn1au wearing the 
usual badge of his position came to her and in-
formed her that she was approaching her station 
and that he would take her bag. When she alight-
ed from the train, he handed her the grip, and 
thereafter she discovered that cer tain of her valu-
b bles had been removed. I t was proven that it 
was among the duties of the trainman to assist 
passengers off with their baggage. It was held 
that the posjtion of the railroad was that of bailee 
and that the law of bailment measured it s obliga-
tions in r egard to her property. 

"whether it was a bailee for ltire in per-
forming a service incidental to her carriage 
as a passenger, with the obligation of or-
dinary care, or a gratuitous bailee with the 
obligation of slight care, the result js the 
same. In either event, as we held in the 
case citect, some care was required, yet n one 
was shown. The law r equired the defendant 
to return all the• property intact, or to ex-
plain its loss in some satisfactory way, but 
it did neither. I t did not deliver the r ings or 
money on the implied demand of the plain-
tiff as she got off the train, and when con-
fronted by proof of the facts in court it 
called no witness and gave no explanation. 
If the rings were stolen from its trainman, 
it should have proved the fact, and if the 
trainman himself stole them, it would have 
been no defense, because the defendant was 
bound to employ faithful servants. 4 El-
liott Railroads, Paragraph 163.'' 
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rrhe judgment of the lower court in favor of the 
plaintiff was affirmed. 

The general principles governing the subrnis-
~ion or refusal to submit the case to the jury, 
should be remembered. The rule has been thus 
Etated, 38 Cyc., 1567: 

"Doubts should, in all cases, be re-solved 
in favor of the submission of the case to 
the jury. It is only when the court can 
find no evidence which in its deliberate and 
ultin1ate judgment, is entitled to be weighed, 
that the jury should be instructed in terms, 
that there is no evjdencc to support the 
burden of proof which rests upon the party. 
A verdict should not be directed except in 
cases where the evidence is so conclusive 
that reasonable rninds could not differ as 
to the result to be reached." 

Our own court has stated the rule thus= 

'' The rule is fundamental and the de-
cisions are numerous in this court, that if 
there be any evidence which raises a de-
batable question upon the issues involved, 
a case is presented for the consideration 
of the jury. S. M. Neg., 15, Pa. R. R. Ca. 
vs. Righter, 13 Vroom, 180"; Bowell vs. 
Public Ser1Jice Corp. ) 77 N .• T. L., 2:-n. 

There was in this case considerable evidence 
that the defendants failed to use reasonable care 
in carrying out the terms of the bailment . 
vVhether the defendant has used reasonable care 
presents, in every case, a question of fact for 
the jury. Levine vs. D Wolff & Co., supra. 
Grannan vs. Fox, supra. -- - - - --
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"It is a general rule that in actions Le-
twee_n a bailor and a bailee, the degree of 
negligence or care required, is a question 
of law for the cour t; but whether the bailee 
has exercised due care is a question for 
the jury, except in cases where but one 
reasonable inference can be drawn from the 
undisputed facts . '' 6 C . .J., 1163. 

In 9 A . L. R., 569, it is stated that if the bailor 
has made out his prima fac ie case ' 

"tho burden is then on the bailee to provl: 
th~t he has not converted the property and 
this he~ may do by sh<nYi11g jts loss and the 
n1anner of its loss; but by the manner of 
loss is meant not on ly the isolated fact of 
destruction hy :fire or loss by theft or other--
wise, but the circumstances connected with 
the occasion of the fire or other cause 0£ 
loss or injury as far as known to the bailee 
and thA precautions taken to prevent the 
lo_ss or injur y. Fro1n these facts) coupled 
wz,th any testimony on the subject, the bailor 
?nay introditce, it is for the jury to say 
whether lhr bailee iuas negligPnt. This rule 
is entirely reasonable " 

There being evidence in the case from which 
U1e negligence of the defendants could be inferred. 
defendants' recine~t for a direction was substan~ 
t ially a request that the trial court weigh the evi -
dence. The defendants now make the saine_ re-
quest of this court. That it is not one of the pow-
Pl s of this court to usurp the function of the jury 
:jY w_eighing the evidence, is a rule of long starn~ 
1ng, its latest application bei11g found in Grannan 
vs. F ox1, supra. 

ii 
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Point IV 

Conclusion 

The conclusions of plaintiff, 1n brief, are as 
follows: 

That the presumption arising fron1 the bail-
n1ent, the demand and the failure to return, made 
out a prima facie ,case of negligence against the 
defendants; that the burden was then upon the 
defendants to go forward with evidence sufficie11t 
to dissipate this presumption; that they failed to 
meet this burden and the ref ore even in the ab -
~ence of other evidence of negligence, plaintiff 
was entitled to go to the jury; that whether de-
fendants 1net this burden or not, there was evi-
dence of negligence beyond the presumption and, 
therefore, in any event the case was rightfully sub-
mitted to the jury. 

For these reasons, it jg submitted that the juclg-
}nent below should be, in all things, affirmed. 

Respectfully submitted, 

JOHN N. PLATOFF, 
Attorney for Plaintijf-Responclent. 


