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NEW JERSEY

Court of Breors and Appeals

NGOGTICE OF APPEAL
(Filed, June 22, 1926)

HUDSON COUNTY CIRCUIT COURT

[RWIN K. GIRDEN,

S g
iff, .
Plaintift, Action at Law.

y Notice of

ANDREW THOMPSON and ERIE | Appeal.
RAILROAD COMPANY, i

Defendant.

VS?

To John N. Platoff, Attorney for Plaintiff :
Nr:

TAKE NoTicE that the defendants, Andrew
Thompson and Irie Railroad Company appeal to
the New Jersey Supreme Court from the whole of
the judgment entered in this cause.

Dated, June 17th, 1926.

COLLINS & CORBIN,
Attorneys for Defendants.

30

Nervice acknowledged,
June 18, 1926,
John N. Platoff,
Attorney of Plaintiff,
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CROUNDS CF APFEALL
(IMiled, July 9th, 1926 )

The Appellants state the following grounds of
appeal :

1. The Trial Court erroneously refused to non-
suit the plaintiff and to direct a verdict in favor of
the defendants when thereunto moved, whereas said
motions should have been granted on one or more
of the following grounds urged in support of each
of said motions:

(a) There was no evidence of any negli-
gence on the part of the defendants which
was the proximate cause of the plaintift’s
loss.

(b) The evidence showed that the plain-
tiff was guilty of contributory neglect as a
matter of law.

Dated, July 6, 1926.

COLLINS & CORBIN,
Attorneys of Defendants-Appellants.
Service acknowledged,
July 8th, 1926,
John N. Platoff,
Attorney of Plaintiff-Respondent.

COMPLAINT
([Miled, June 22, 1925)

Plaintiff, residing in the City, County and State
of New York, says that:

L. At all times hereinafter mentioned defendant,
lirie Railroad Company was and still is a domestic
railroad corporation organized and existing under
the laws of the State of New Jersey and operating
lines of railroad between Port Jervis, in the State
of New York and Jersey City, in the State of New
Jersey, and was and is engaged as a common carrier
in the transportation of passengers and bagga

2E.

<

2. That at all times hereinafter mentioned the
defendant The Pullman Company, was and still is
a foreign corporation organized under the laws of
the State of Illinois, licensed to transact business
in the State of New Jersey, and at all said times
was and still is operating Pullman Cars for the
transportation of passengers and luggage between
Port Jervis of the State of New York, and Jersey
City of the State of New Jersey over the lines of the
Frie Railroad Company.

3. On the 28th day of December, 1924, plaintiff
purchased of defendant, Krie Railroad Company,
a regular passenger ticket for transportation be-
tween Port Jervis and Jersey City and became a
passenger upon defendant’s train known as Special
Relief Train No. 1000.

4. On the said date. plaintiff purchased of de-
fendant the Pullman Company, a regular pullman
ticket for transportation between Port Jervis and
Jersey City and was assigned by the said defend-
ant to a seat in C'lub Car No. 902. ‘
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Complaint

5. The said Andrew Thompson was employved by
the defendant Irie Railroad Company and the de-
fendant, The Pulllman Company, or either of them
as train porter, and among the duties of the said
Andrew Thompson for and on behalf of his said
employers, or either of them, was the transportation
of valises from the pullman car to the station plat-
form.

6. When the said train arrived at Jersey City
plaintiff was requested by the defendant Andrew
Thompson, to deliver to the said defendant Andrew
Thompson, the valise of plaintiff for the purpose of
transporting the same from the said pullman car
to the station platform; and pursuant to said re-
quest, plaintiff delivered his said baggage to the
sald defendant Andrew Thompson.

o

(. That defendants, failed to use due care and
precaution for the safe delivery to the plaintiff of
his said valise so that the same was wholly lost and
defendants failed and neglected to deliver the same
to plaintiff upon demand therefor having been duly
made by plaintiff.

8. The said baggage and its contents were of the
value of Six Hundred and Seventy-two Dollars and
Seventy-nine Cents ($672.79) and plaintiff by rea-
son aforesaid has suifered damages in the sum of
Six Hundred and Seventy-two Dollars and Seven-
ty-nine Cents ($672.79).

Plaintiff demands as damages the sum of Six
Hundred and Seventy-two Dollars and Seventy-nine
Cents ($672.79) together with costs of suit.

JOHN N. PLATOFF,
Attorney for Plaintiff.

ANSWER OF ANDREW THOMPSON

(Filed, Nov. 20, 1925)

Defendant, Andrew Thompson, answering the
complaint of the plaintiff, says that:

FIRST DEFENSI.

1. He has no knowledge or information sufficient
to form a belief as to the allegations of paragraph 1.

2. He has no knowledge or information sufficient
to form a belief as to the allegations of paragraph 2.

3. He has no knowledge or information sufficient
to form a belief as to the allegations of paragraph 3.

4. He has no knowledge or information sufficient
to form a belief as to the allegations of paragraph 4.

5. He denies the allegations of paragraph 5.
He denies the allegations of paragraph 6.
He denies the allegations of paragraph 7.
He denies the allegations of paragraph 8.

SIECOND DEFENSE.

The plaintiff was guilty of contributory negli-
gence in that he failed to exercise due care for the
protection and care of his said valise and the con-
tents therein.

THIRD DEFENSI.

Plaintiff was guilty of contributory negligence in
that he failed to exercise due care for the protection
and care of the said valise and the contents therein
while said valise was on the station platform.

COLLINS & CORBIN,
Attorneys for Defendant,
Andrew Thompson.
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ANSWER OF ERIE RAILROAD CO.
(IMiled, Nov. 20, 1925)
The defendant, Iirie Railroad Company, a corpo-
ration, answering the complaint of the plaintiff,
10 says that:

FIRST DEFENSE

1. It denies the allegations of paragraph 1.

2. It has no knowledge or information sufficient
to form a belief as to the allegations in paragraph 2.

3. It denies the allegations of paragraph 3.

() Lt has no knowledge or information sufficient
to form a belief as to the allegations of paragraph 4.

It denies the allegations of paragraph 5
It denies the allegations of paragraph
It denies the allegations of paragraph 7

It denies the allegations of paragraph
SECOND DEFENSIE

No emplovee, servant or agent of the defendant,
Erie Railroad Company, had any authority to carry
any valise o1 goods of the plaintiff from the Pull-
man car to the station platform, and if any em-
plovee, servant or agent of the defendant, [Erie
Railroad Company, carried any valise or goods of
the plaintiff from the Pullman car to the station
platform, said employee, servant or agent was act-
ing outside the scope of his authority and solely as

40 the agent and servant of the plaintiff.

7
Answer of Frie Railroad Co.
THIRD DEFENSE

The valise of the plaintiff and the goods contain-
ed therein were in the sole custody, protection and
care of the plaintiff and were never delivered to the
defendant, Erie Railroad Company, and the said
lirie Railroad Company owed no duty towards the
plaintiff regarding said valise and the contents
therein. '

FOURTH DEFENSE

[f any employee, servant or agent of the defend-
ant, Erie Railroad Company, carried the aforesaid
valise from the Pullman car to the station plat-
form, said employee, servant or agent acted as a
eratuitous bailee and solely for the benefit of the
plaintiff and the defendant, Krie Railroad Company
is not liable if the same has been lost.

FIFTH DEFENSIE

The plaintiff was guilty of contributory negli-
gence in that he failed to exercise due care for the
protection and care of his said valise and the con-
tents therein.

SINTH DEFENSE

There was no agreement or contract between the
plaintiff and the defendant, Erie Railroad Com-
pany, for the carriage and transportation of the
aforesaid valise and the contents therein.

PSR oS ST 2
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g
Answer of Frie Railroad Co.
SEVENTH DEFENSE

The aforesaid valise and the contents therein did
not constitute baggage and said articles were not
necessary and appropriate for the wear, use, com-
fort and convenience of the plaintiff on his said
journey, and the defendant, Erie Railroad Com-
pany, is not liable if the same has been lost.

EIGHTH DEFENSE

The liability, if any, of the defendant, Erie Rail-
road Company. as a carrier of the plaintiff’s valise
and the contents therein, is limited to $25, under
the rules of baggage tariff of the Interstate Com-
merce Commission, effective at the time of the al-
leged loss.

NINTH DEFENSIE

[f the aforesaid valise and the contents therein
were delivered to the said Erie Railroad Company,
its servant or agent, any act of said defendant’s
agent or servant in carrying said valise from the
Pullman car to the station platform was merely
gratuitous and solely for the benefit of the plaintiff
and said defendant is liable only for gross negli-
gence.

COLLINS & CORBIN,
Attorneys for Defendant,
Iirie Railroad Company.

REPLY

(Filed, Nov. 21, 1925)

Plaintiff, by way of reply to the answer filed by
defendant, Andrew Thompson, says that :

. He denies each and every allegation contained
in the First, Second and Third Defenses, and joins
issue thereon.

JOHN N. PLATOFF,
Attorney for Plaintiff.

REPLY
(Filed, Nov. 21, 1925)

Plaintiff, by way of reply to the answer filed by
the defendant, Erie Railroad Company, says that:

L. He denies each and every allegation contained
in the First, Second, Third, Fourth, Fifth, Sixth,
Seventh, Highth and Ninth Defenses, and joins is-
sue thereon.

JOHN N. PLATOFF,
Attorney for Plaintiff.
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RULE FOR JUDGMENT
(Filed, June 9, 1926)

The issue in the above entitled action having come
on regularly to be tried before Judge Henry K.
Ackerson, Jr., and a jury having returned its ver-
dict on the 8th day of June, 1926, in favor of the
plaintiff and against the defendants, Andrew
Thompson and Erie Railroad Company, in the sui
of Five Hundred and EKighty Dollars ($580.), and
costs to be taxed:

Now, on motion of John N. Platoff, attorney for
the plaintiff, it is hereby

ORDERED AND ADJUDGED that the plaintiff have
and recover the sum of IFive Hundred and Eighty
Dollars ($580.), together with costs to be taxed.

Let judgment be entered accordingly, this 9th
day of June, 1926.
HENRY E. ACKERSON, JR.,
Judge.

FINAL JUDGMENT
Judgment entered June 9th, 1926.

Judgment on verdict in the above entitled cause
was entered in this Court on the Ninth day of June,
in the year of our Lord One Thousand Nine Hun-
dred and Twenty-six, in favor of the plaintiff Irwin
K. Girden, and against the defendants Andrew
Thompson and LErie Railroad Company, in a plea
of Action-at-Law for the sum of Five Hundred and
[fighty Dollars and cents damages and
IMifty-seven Dollars and Fifty cents cost of suit.

Judgment entered and signed this 9th day of
June, 1926.
HENRY E. ACKERSON, JRr.,
Judge.
Min. 72, page 299.

ANDREW THOMPSON, IERIE RAIL-
ROAD COMPANY and THE PULL-
MAN COMPANY.

20

R S e Rt SRS R Rt L )

e TR
Lesiedais




13

Plantiff’s: Irwin K. Girden—Direct

TESTIMONY
Before HoN. HENRY E. ACKERSON, JR., J., and a ARG LS, CHLEIBIDI, i 2
jury. 8 ; - : .
Direct-examination by Mr. Saperstein :
e e N T 1026, | Q. What is vour ()C(‘:upation?r, AL Denti)‘st.
: ' Q. Where is your office? A. Steinway Hall, 113 10
et | West 57th Str‘e}et, Ne\'\* YQI"‘]( (Tity. :
John N. Platoff, I£sq., for the plaintiff, by David ; G Q. In the' “:ll'lfel‘ of 1.9247 did you make a trip to
Saperstein, Hsg. Penngylvania? A. T did. '
Clollins & Corbin, ILisqrs., for the defendants. Q. W’hel’-e were you going? A. I was going to
Sauk Hill Pines Lodge, Milford, Pennsylvania.
A jury was duly empaneled, found satisfactory Q. What kind of place is Sauk Hill Pines Lodge?
Ao A. It is one of the winter camps. It is one of the
camps that caters to the holiday erowd during the

By stipulation and agreement between counsel, holiday season. 9)
b : : N\iar - e - U ek e 9
a discontinuance is consented to as to The Pullman Q. Were you going up there for a holiday? A.

Company, one of the defendants. roing up there to visit about fourteen days.
’ Q. When was your vacation to begin? A. I got
Mr. Saperstein: I move to amend the complaint there before Christmas, I was supposed to be back
as to the fourth paragraph, to read that the said after New Years. '
plaintiff purchased of the said defendant, Iirie Rail- Q. Do you remember what day you got there? A.
road Company, a regular Pullman ticket, instead of The 23rd of December.
the Pullman Company, as alleged in paragraph : By the Court: Q. Where was it you went?
four. The Witness: Sauk Hill Pines Lodge, Milford,
Also, I move to amend paragraph 8, to read that | Pennsylvania.
the plaintiff has suffered damages in the sum of _ Q. How long did you remain at Sauk Hill Pines?
$850, instead of $672.79 as alleged, and then to0 ‘ A. About five days.
amend my prayer to read $850. ‘ Q. Who accompanied you upon this trip?  A.
The Court: I will allow the amendment. Mrs. Otto Kahn.
Q. Who is she? A. Now my wife.
(‘ounsel opened to the jury. Q. She was then your fiancee? A. Yes, sir.
Q. After five days you left Sauk Hill Pines? A.
[ left the 28th of December. I took the train from
Port Jervis to New York, took the Erie to New
York.
Q. The Erie Railroad, did you buy a ticket at
Port Jervis? A. I did.

30
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Plaintiff’s: Irmein K. Girden—Direct

Q. Do you recall how much you paid for the tick-
et? A. No, I don’t recall.

Q. How did vou travel? What sort of a car did
vou travel in? A. I bought a Pullman chair there.
We both rode the Pullman from Port Jervis to Jer-
sey City. i

Q. Did you buy one or two tickets? A. We had
two tickets.

Q. You mean vou hought ticket transportation
and a ticket for the Pullman ehair? A. We had
four tickets.

Q. Well. four tickets altogether for the two of
you? A, Yes, sir.

- Q. Did they assign vou seats in the Pullman car?
A. They did.

Q. What was the destination of the train? A.
Well, the trip was to New York: the train only went
as far as Jersev Clity, to the ferry.

Q. Did you have any baggage with vou at the
time? A. We each had a bag.

Q. A bag; what kind of bag did you have? A.
One of the English bags, a large black collapsible
bag. .

Q. Was it a very large bag? A. Very large, ves,
Sir.

Q. What did you do with your bag when you got
aboard the train? A. Put it alongside of me.

Q. In the parlor cars, yvou mean? A. Yes, sir.

Q. Did you keep it alongside of you during the
trip, until you reached Jersey Clity? A. Yes, sir.

Q. And did you see the defendant,. Andrew
Thompson, on the train? A. I saw him many
times on the train.

Q. Did he have a uniform? A. Yes, sir.

Q. What sort of a uniform did he have? A. I
don’t know, one of the regular Pullman porters
uniforms.

15

Plaintiff’s: Irwin K. Girden—Direct

Q. Was he on the train during the course of the
(rip?  A. Oh, yes; served us some lemonade and
other things he brought to me.

Q. Now as you approached the city did you see
the defendant, Andrew Thompson, in your car? A.
Why yes, you know how they are; they always ca-
ter to passengers all the time, wipe their shoes and
do everything for them. That is the way they make
their living.

Q. What did he do as the train approached Jer-
sey City? A. Just took the bags and put them on
the front platform of the train.

Q. Took many bags? A. Took many bags ; there
was only a few people, six or seven people on the
train, because the ISrie only have, I think, a small
Pullman coach. :

Q. Did he take the baggage of all the six or sev-
en people?  A. I don’t know. I mean he collected
the baggage and put it on the front platform.

Q. Was this while the train stopped or had
stopped? A. While it was slowing down.

Q. In the Jersey City tunnel? A. Yes, sir.

Q. What did you do? A. I had to form a line
with the passengers because they always put the
bagegage on the front platform, and before anybody
can get off they took all the baggage and put it on
the platform, the porter did.

The Court: Never mind what they always
do; what did they do this time?

Q. Tell us what he did in this particular case?
A. Put the baggage on the front platform and then
moved it to the station platform.

Q. Did he wait until the train stopped before re-
moving the baggage? A. From where?

Q. From the train platform to the station plat-

form? A. Ie had to do that to take the baggage 40

off,
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Plaintiff’s: Irein K. Girden—Direct

Q. Who was the first one off the train? A. The
Pullman porter.

Q. With the baggage? A. You cannot get off
until he takes the baggage off first.

Q. You mean that you could not get off of this
train until the baggage was cleared off to the sta-
tion platform? A. Nobody can get off.

Q. Do you recall when you got off, were you the
first passenger off or were you not? A. No, at least
four or five people in front of us:.

Q. At least four or five? A. Or more than that.

Q. Where did you go when you got off? A. I
went down to get my bag.

Q. Where do you mean you went down? A. Off

the train.
Q. Did you see the defendant, Andrew Thomp-

son, standing there? A. He was standing in front
of siX or seven bags.

Q. Tell us what happened? A. I had the biggest
bag on the train. It was a very heavy bag, in fact
the porter made some remark about it. It wasn't
there when I got there. I talked with the lady, she
had a bag, and I asked for my bag, and he said he
could not find it, “Maybe some one took it by mis-
take, and see if one bag is left over.” After a while
no bag was left over. Then we went to the station
master, or whoever it was, the lost and found, where
we made some record.

Q. Did he go with you? A. He went with me.

Q. What happened? A. He told the master
somebody stole my bag. Then the station master
called up some man, I don’t know who the man was,
on the phone, and they asked me to speak to him.
I spoke to the man; I don’t remember his name.
They asked me to set it up in writing, make a conr
plaint. The porter told the station master the bag

Plaintiff's: Lvin K. Girden—CQCross

was stolen. He remembered the bag at the time, it
was a very large bag; in fact it was the largest on
the train at the time.

Q. Thereafter did you make complaint to the
company? A. Yes, sir.

Q. In writing? A. I spoke to some man in the
office that day he called up, three or four times I
spoke to him about it. He asked me to keep in
touch with him, and if they have any report they
will let me know.

Q. Did they ever make any report? A. No, sir,
they never did.

Q. Now do vou recall what articles you had in
this bag? A. Practically.

Q. Did vou make a list of these articles after the
loss of the bag? A. I did.

Q. Have vou got the list with you? A. Yes, sir,
[ have the list.

Q. Was that list made at the time of the occur-
rence, when the occurrence was fresh in your mem-
ory? A. Yes, sir.

Q. In your own handwriting? A. Yes, sir.

Q. Will you refer to that list. You described
this handbag, as a large sized leather handbag.
Where did you get the bag? A. A present from a
friend of mine.

Mr. McIntyre: If your Honor please, I ob-
ject. 1 would like to examine the paper
which the witness says he made in his own
handwriting.

CROSS-EXAMINATION by Mr. McIntyre:

Q. You say this was made at the time the loss oc-
curred to you? A. No, sir, that was not the ques-
tion asked. The question was, when it was fresh

11 My memory.
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Plawntiff’s: Trwin K. Gurden—~Re-direct

Mr. McIntyre: Then I object to the wit-
ness refreshing his memory from this pa-
per, on the ground that it does not appear
that the paper was made at the time the loss
occurred : he simply says it was made when
the loss was fresh in his mind.

By the Court: . When did you make the list?
A. I received a letter—this was made February
17th, about a month and a half later.

By the Court: Q. At the time you made it could
vou recall the articles? A. I could, because I need-
ed them all.

By the Court: Q. You made that up with refer-
ence to your recollection of what was in the bag at
the time?

The Witness: Yes, because I borrowed some of
the articles, they were not mine, and I needed a lot
of things in the bag.

Q. You sat down and checked up from your mem-
ory at that time what was in the bag? A. I did.

RE-DIRECT-EXAMINATION by Mr. Saper-
stein :

Q. Now, where did you get the bag? A. A friend
of mine by the name of Sterling Reynolds.

Q. When did you get the handbag? A. About
ive or six months before that.

Q. Was that a gift from Mr. Reynolds? A. A
gift.

Q. Since that time did you have occasion to price
the handbag, a handbag of this particular kind? A.
I did. ‘

Q. Where did you price them? A. In fact I
purchased one.

Q. Where did you buy it? A. Abercrombie &
Fitch.

19
Plaintiff’s: Irein K. Gurden—DLRe-direct

Q. Did you price bags of this kind, similar kind?
A. T did.

Q. Where did yvou get the prices? A. I went to
many stores ; Abercrombie & Fitch and other stores.

Q. Did you find out what the exact type of hand-
bag that Mr. Reynolds had given you costs? A. 1
did.

(. How much does it cost?

Mr. McIntyre: I object to that.

The Court: Sustained. You cannot show
the value that way. You can show what he
paid for it.

Q. How much was it you paid for this bag? A.
Sixty dollars.

Q. Nixty dollars was what was paid for that par-
ticular bag? A. Yes, sir.

By the Court: Q. How do you know that?

The Witness: Mr. Reynolds told me.

Mr. McIntyre: I object to that as hearsay.

The Court: Strike it out.

Q. Did you ever have occasion to go and get the
price of this bag at the time Mr. Reynolds gave it
to vou?

Mr. McIntyre: I object to that. That is
no proof of the value of this particular bag.
That is immaterial, this question.

The Court: Sustained.

(). Did you about this time have occasion to pur-
chase a bag? A. I did.

Q. Of the same type? A. I purchased five bags
of the same type.

Q). You purchased five bags when? A. A little
after that.

Q. You bought all of them of the same type as
vou had last? A. Yes, sir.

Q. And that was some time after, a little time
after? A, T bought them in April.

S paea et it ot 2 SRR R T e R
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Plaintiff’s: Irwwin K. Girden—DRe-direct

Q. In April 1925? A. Yes, sir.

Q. When you say that they were like that bag,
were they exactly similar to this one? A. Exactly
similar except as to color.

Mr. McIntyre: I object.

Q. Where did vou get them? A. I had them
made at Gimbel's.

Q. How much did you pay for them?

Mr. McIntyre: I object.
The Court: Sustained.
Mr. Saperstein : Iixception.

Q. These bags that you testified you bought, what
was the purpose of them? A. I went to California.

Q. You bought them for yourself, did you? A.
I did.

Q. Now, referring vo that list, will you tell us the
first article that you have on that list that you had
in the bag that was lost? A, A golf suit.

Q. Where did you puarchase the golf suit? A.
Kahn, Gould & Company.

Q. When? A. I bought them for Labor Day of
that year.

Q. Had you worn ir'\'er,\' frequently? A. Three
or four times.

Q. What condition was it in at the time that yvou
started your vacation in Sauk Hill Pines? .\.
Practically new.

Q. How much did you pay for it? A. Sixty dol-
lars.

Q. What is the next article you have in there? A.
Two pair of shoes.

Q. Where did you purchase them? A. White-
house & Hardy.

Q. How long before this trip did you purchase
those? A. Probably a month.

Q. How much did youn pay for these? A. I got

21
Plaintiff’s: Irwin K. Girden—I~Re-direct

them marked twenty-five dollars here, I think I
paid twenty-eight dollars.

Q. What condition were they in when you left
from Sauk Hill PPines? A. Very good.

Q. Had you worn them very frequently? A. No.

Q. What is the next item you have? A. A pair
of knickers.

Q). Where did vou buy those? A. Lou Freed-
man.

Q. What condition were they in? = A. Good.

Q. When did you buy them? A. Just before
that.

Q. Just before what? A. Just before the trip. I
bought them for the trip.

Q. Were they in good condition when you left
Sauk Hill Pines? A. I only wore them once up
there.

Q. How much did you pay for them? A. Ten
dollars.

(). What is the next? A. I have six ties at five
dollars each, Sulka Brothers; that six ought to be
six dollars each. I have six at five dollars each; it
should be six, because all their ties are six dollars.

Q. How long before had you bought these? A.
Within two months.

(). What condition were they in? A. Very good.

Q. What is the next item? A. Two ties.

Q. Where did you buy those? A. Kaskel &
Company.

Q. How long before the trip?  A. Probably a
couple of months, about the same time.

Mr. McIntyre: Two more ties.

The Witness: Eight ties altogether.

(). What condition were they in? A. Very good.

(). Had you worn them frequently? A. No.

Q. How much did they cost you? A. Six dollars

apiece,




Plaintiff’s: Irwin K. Girden—~Re-direct

Q. What is the next item?  A. One flannel shirt.
Q. Whom did that belong to? A. That belonged
to Irving Squires.
Q. Do you know how much that shirt cost? A.
Ten dollars; I had to pay him ten dollars.
10 Q. Do vou know how much the shirt cost? A.

Yes, sir.

Q. How do you know? A. Because I paid what
he asked me for it, ten dollars.

Q. You paid Irving Squires what he asked you?
A. Yes. It was a lumberjack, black and white.

Q. What is the next item you have? A. Sweater.

Q. Whom did that sweater belong to? A. My
brother.

Q. Do you know how much your brother paid for
that sweater? A. Yes, it was charged to him by
Spaulding, at fifteen dollars.

Mr. McIntyre: I object to that, that is
hearsay.

By the Court: Q. How do you know what was
paid for it? ‘

The Witness: He had a charge account and I
paid him what he paid for it.

By the Court: Q. It had not been paid for yet?

The Witness: He paid for it. He is interested
In a camp.

By the Court: Q. All you know is what he told

30

vou?
The Witness: That’s all.
The Court: Strike that out.
(). What is the next item? A. One of these
heavy winter sweaters “V neck.
(). Have vou bought the sweaters yourself? A.
I bought hundreds of them probably.
40 Q. What are they worth? A. Probably ten, twen-
tyv or thirty dollars.

Plaintiff’s: Irmwoin K. Gurden—DLRe-direct

Q. I mean for this particular kind of sweater?
A. They all have a standard value.

Q. How does it happen that you have bought
hundreds of them? A. Well, I have been on the
“All-American™ Football team and played football
and baseball, basketball, and used sweaters all my 10
life.

(). Are vou connected with any camp business?
A. T am interested in a camp in Connecticut, a very
large camp.

Q. Who owns the camp? A. My brother.

Q. You have occasion in connection with your
interest in the camp to purchase athletic materials?
A. Yes, I do the administrative work there.

Q. Will you tell us what the cost of this sweater
was? A, Fifteen dollars. 20

Q. At Spauldings? A. Yes.

Q. What is the next item? A. A suit, Sulka
Brothers, under my name, eighty-five dollars.

Q. When did you buy that? A. In thé summer
preceding that, about August.

Q. How frequently have you worn that since
then? A. Once a week, or once in two weeks.

Q. You had worn it about six months? A. Less
than that; it was practically a new suit.

Q. What condition was it in when you left Sauk
Hill Pines? A. Good.

(). And the suit cost, vou say, eighty-five dollars
new? A. New.

(). What is the next item? A. Two pairs of pa-
jamas.

Q. Where did you purchase those? A. Lou
Freedman’s, Broadway and 49th Street.

(). When did vou buy those? A. Within a month
of the time.

(). How much did they cost? A. I have got them
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marked here thirty dollars; one twenty and one ten,
[ have them; the prices were one twenty-two dol-
lars and one ten dollars.

Q. What condition were they in? A. Brand
new.

Q. What is the next item? A. One hat and one
cap.

Q. Where did you buy those? A. Dobbs.

Q. Dobbs, New York? A. I have an account
there.

Q. When did you buy them? A. The cap I bought
for the trip and the hat I bought about a month be-
fore.

Q. How much did you pay for the cap? A. Three
dollars and fifty cents.

Q. What condition was it in when yvou left Sauk
Hill Pines? A. Good condition.

By the Court: Q. What was that cap; how much
was it?

The Witness: Three and a half dollars.

Q. How much did you pay for the hat? A. Ten
dollars.

Q. What condition was that in when vou left
Sauk Hill Pines? A. Pretty new; very goocd con-
dition.

Q. What is the next item? A. Six shirts.

Q. Where did you buy those? A. Lou Freed-
man’s. ;

Q. Where is that? A. Broadway, between 49th
and 48th Street.

(). When did vou buy them ; did yvou buy them all
together? A. I bought them all together.

Q. When did vou buy them?  A. A couple of
weeks before this trip.

Q. What condition were they in when you left
Sauk Hill Pines? A. Very good.
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Q. How much did you pay for these? A. I have
thirty-six dollars; I think they charged me six and a
half dollars apiece; I have thirty-six dollars marked
here.

Q. By the Court: Q. What is that item?

The Witness: I wrote on this list that I paid six
and a half dollars for them.

Q. What is the next item? A. A pair of skates.

Q. You say the list calls for six dollars for those
shirts? A. The reason I went over this, the Com-
pany sent-a man, and they have a list, of whatever
I have bought, and they could have gone over to the
store and had all these verified.

Q. You mean—A. An insurance man, said he
was from them ; everything was gone over there.

Q. What is the next item? A. One pair of
skates.

Q. Where did you buy those? A. Spauldings.

Q. When? A. About three days before the trip.

Q. You bought them for the trip? A. Yes, sir.

Q. How much did you pay for these? A. Twelve
dollars.

Q. What condition were they in? A. Brand new,
the first tilne used.

Q. What is the next item? A. Three suits of un-
derwear.

Q. Where did vou buy them? A. I think I
bought them at Tripler’s. I bought seven or eight
suits of underwear at Tripler’s, and at Lou Freed-
man’s, and I don’t know which were which.

Q. Do vou know how much you paid for them?
A. T paid four dollars for each pair.

Q. Four dollars for each pair? A. That is in-
cluding the drawers and shirts.

Q. And vou lost how many suits? A, Three

Suits,

40
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Q. What condition were these suits in? A. Very
2ood. ]

Q. How long before had yeu bought these, do vou
recall? A. I don’'t remember, within two or three
months.

Q. You had bought them that month ; it was win-
ter underwear? A. No; I don’t wear winter under-
wear.

Q. You wear the same kind all the year round?
A. Yes, sir.

(). What else? A. A set of links.

Q. What kind of links were they? A. For dress
shirts.

Q. What kind, cuff links? A. A set for a dress
shirt, cuff links and a stud for the fronts.

Q. A set of studs and cuff links? - A. Yes, sir.

Q. Where did vou get them from? A. They were
a present from Mrs. Otto Kahn.

Q. That is the lady that you testified is now your
wife? A. I did.

Q. Were you with her when she bought these cuff -

links and studs? A. Yes, I selected them.

Q. Were they a gift to you? A. Yes, my birth-
day comes ten dayvs before, the 15th of December.

Q. She bought vou these links for your birthday?
A, Xies, Sir.

Q. How much did she pay for them? A. Seven-
ty-five dollars.

Q. What is the next item? A. Pardon me, you
want to know where they were bought? Lebolt’s
it is on Fifth Avenue.

(). How many times did you wear these cuff
links? A. Twice a week; they are a full set; they
are more than links.

Q. What is vour next item? A. Dinner jacket.

Q. Where did vou buy that? A. B. Lettler.
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By the Court: Q. Suit or jacket?

The Witness: Jacket and trousers and vest.

Q. Where are they located? A. Fifth Avenue,
opposite the Cathedral, 50th and 51st Street.

Q. When did ycu buy these? A. I bought them
all in October of that year.

Q. How much did the dinner jacket and trousers
cost you? A. The dinner jacket was a hundred and
eighty-five dollars, and two vests were forty dollars
more, black and white vests.

Q. Did you have both vests with you? A. I
did.

Q. That makes two-hundred and twenty-five dol-
lars? A. Yes, sir.

Q. How often had you worn your dinner jacket
and vests prior to the trip? A. I wore them about
once a week or once in two weeks.

Q. And you say you bought them when, in Octo-
ber? A. I did.

Q. What condition were they in when you left
Sauk Hill Pines? A. Very good; didn’t use them
up there.

Q. When you left did you expect you would have
to use them? A. Yes, they have a New Year’s par-
ty and a Christmas party.

Q. Did you stay for the New Year’s party? A. 30
I did not.

Q. You left before the New Year’s party? A.
Yes, sir.

Q. What is the next item? A. Two bow ties.

Q. Where did yvou buy these? A. Tripler Bro-
thers. _

Q. When? A. Within a month of that.

Q. How much did they cost you? A. Both were
five dollars. 40

Q. Five dollars for both? A. Yes, sir.
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What condition were they in? A. Good.
What else? A. Next I have a razor.
What kind? A. Gillette, ten dollar razor.
Cost vou ten dollars? A. It did.

How long before had you bought it—

By the Court: Q. How much for the ties?

The Witness: T'wo dollars and a half apiece.

By the Court: Q. What is the next item?

The Witness: One razor.

Q. When did you buy the razor? A. I don’t re-
member, a month or a couple of months before.

Q. What is the next item? A. Two hair brushes.

By the Court: Q. How much was the razor?

The Witness: Ten dollars.

Q. Two hair brushes; when did you buy those, if
vou remember? A. 1 don’t, within a little while,
three or four or five months before that.

Q. How much did they cost? A. Ten dollars for
the set.

Q. Where did you buy those? A. Mark Cross.

Q. What is the next? A. The next item for a
comb, a dollar: shaving brush a dollar fifty: cloth-
ing brush, two dollars, nail brush for a dollar,
Then I had some socks and handkerchiefs that I
made no mention of.

Q. Do vou recall what price you paid? A.
had six handkerchiefs at Mosse's made with my
initials, for thirty-eight dollars. I made no nota-
tion ; some of them were in there.

Q. How many? A. I believe three, made by
Mosse, at 57th Street, the six cost thirty-eight dol-
lars.

Q. You lost three? A. I have some socks which
T didn’t enumerate at all.

Q. Is there anything else on that list? A, That’s
all the list.
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Q. Did you have any golf stockings? A. I think
[ gave you the golf stockings. My item here is two
golf stockings, four dollars.

Q. Two pairs of golf stockings at four dollars
apiece? A. Yes, sir; they were much more than
that. I just marked four dollars. I paid seven and
a half for one of them. I remember that now, but
[ only marked four dollars here.

Q. And about how large was this bag? A. One
of those English large collapsible bags. Must be
as large as that (indicating), and very wide, with a
collapsible top.

Q. And you say that all of these items were in
this bag? A. There was much more than that.

Q. And vou had all this baggage in this one bag?
A Yies st

Q. Where do you live? A. Now?

Q. Yes. A. Waverly Place, down in the Village.

Q. What is that? A. I just moved there. I just
gave up a house I lived in before my wife went to
California; T had an eleven room house.

Mr. McIntvre: I don’t see the materiality
of this.

Mr. Saperstein: Merely on the question of
his standard of living, to indicate that all
these items were necessary to a man of his
condition.

The Witness: I had an eleven room house down
there on Manhasset Bay.

Q. Did vou own the house? A. No, I did not.

Q. Did vou rent it? A. I did.

Mr. McIntyre: I desire to have my objec-
tion noted to the testimony that is now being
oiven on the ground that it is immaterial and
irrelevant.

The Court: Now, that question is leading.
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You state these things and they are all prop-
er items; I have not suggested otherwise.
Mr. Saperstein: I withdraw the question.

Q. Is your wife in court? A. She is in Cali-
fornia.

Q. Was anybody else with you on this trip? A.
No.

Q. Just you and she came down together? A.
Yes, sir.

(). This gentleman sitting at that table, is that
the porter? A. I think so: he seems like him.

Q. How did you get the porter's name?  A. I
took a record: I asked him his name.

Q. And he told you his name was what? A. I
don’t remember; I think his name was Thompson.
[ took his name in the station master’'s office; the
record was made at that time.

CROSS-EXAMINATION by Mr. McIntyre:

Q. Where did you board the train, at Port Jer-
vis? A. Port Jervis.

Q. Where did vou come from? A. Sauk Hill
Pines Lodge, Milford, Pennsylvania.

Q. How far away is that? . A. About fourteen
miles.

Q. How did vou come? A. By automobile.

Q. Just vou and vour fiancee came together? A.
Yes, sir.

Q. In your car? A. No.

Q. Public hack or taxicab? A. A car of Sauk
Hill Pines, a large bus.

). Anybody else with you? A. There was quite

a few people on the train.
Q. T mean from Sauk Hill Pines? A. Five or sIX

40 people.
(). You sav vou carried vour baggage from Sauk

<
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Hill Pines or the taxi or whatever it was? Some
conveyance, and vou took it to the train yourself?
A. Yes, sir.

Q. It was very heavy? A. Very heavy, it was
quite a heavy load for me to carry.

Q. How many valets do you employ? A. T used
to have one, but I haven’t any now.

Q. You didn’t have your personal valet on the
trip? A. 1 didn’t.

Q. Just one vou employ? A. Now?

Q. T mean yet? A. I employ none now.

Q. At that time how many did you employ? A.
None at the time.

Q. You went on this trip for the purpose of a
winter vacation, is that the idea? A. I went for a
good time,.

Q. It was a winter resort, you testified before?
A. Yes. Isaid it was; they have a camp in the sum-
mer, and they open up a place again for the Christ-
mas season,

Q. You went there for the winter sports? A.
Yes, sir.

Q. You brought a golf suit up there for the win-
ter sports? A. Yes, sir.

Q. What do you do, play winter golf? o d
didn’t say why I bought it.

(). You claim here for one golf suit I think,
eighty-five dollars? A. No, sixty dollars.

Q. Did vou go up there to play golf? A. No, I
didn’t.

Q. You had a golf suit with you? A. Yes, sir.

Q. How long is the trip from Port Jervis to New
York? A. I don’t know.

Q. Well about? A. I imagine about two and a
halt or three hours. 40

(. We want to know what it is, if you know? A.

[ don’t know.
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Q. You have made the trip there how' many
times? A. I have been there quite a few times, five
Ol SiX,

Q. You were asked whether you recognized this
gentleman here? A. I said I thought I did.

Q. Don’t you know how long it would take you to
go that trip from Port Jervis to Jersey City? A.
I think about two and a half or three hours.

Q. You went away there for a two weeks' vaca-
tion? A. About twelve or thirteen days.

Q. And you had been away five days? A. Yes,
Sir.

Q. You got there and vou had to go back to your
office? A. I didn’t say why I came back.

Q. You apparently left? A. I left, yes, sir.

Q. Took all your baggage with you going home?
A. Why, ves, sir.

Q. Did you ship any trunk up? A. No.

Q. Just took a handbag? A. Yes, sir.

Q. Just that one valise had to last you for two
weeks? A Yes, sir.

Q. That’s all you had with you? A. Yes, sir.

Q. You had no trunks or any other baggage? A.
I never use trunks.

Q. No other valise? A. There was two valises;
one was mine.

Q. I mean your own personal apparel? A. Just
one.

Q. Just that one grip? A. Yes, sir.

Q. That was supposed to last you for two weeks?
A. Twelve or thirteen days.

Q. You had intended to go for twelve or thirteen
days? A. Yes, sir.

Q. You had in this one grip all of the items you
mentioned here? A. Yes, sir.

Q. You went to evening affairs:you say once or
twice a week? A. In New York.
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Q. I mean at the Pines Lodge? A. I didn’t use
it at all.

Q. You had little use there for this two hundred
and twenty-five dollar dress suit or dinner jacket?
A. Yes, well.

Q. And all you have there is a dinner jacket; is
that for evening wear? A. I have my shirt, dinner
Jacket, vest, and pants.

Q. Was that dress shirt there? A. Six shirts
were there.

(). The six shirts were dress shirts?  A. I didn’t
say anything of the kind. You didn’t ask me that
way.

Q. You claim here for six shirts? A. I do.

Q. They were six dress shirts? A. T didn’t say
that at all. T said six shirts, I don’t remember what
they were.

Q. How many of these six were dress shirts? A,
Two.

Q. And vou had brought along a couple of pairs
of golf stockings? A. Yes, sir.

Q. For the golf up there? A. No.

Q. T see, going skiing? A. No, sir.

Q. You mnever went abroad? A. I have been
abroad, but I never skiid, there is other things be-
sides winter sports.

Q. You went there for a winter vacation? A. I
went for a good time.

Q. In the beginning you went up there for a two
weeks’ holiday? A. I went there for a holiday.

Q. 1T don’t dispute you. You said you went up
there for a winter holiday of two weeks? A. Twelve
or thirteen days. Before Christmas until the day
after New Year’s.

Q. Did vou have any evening collars with you?

A. Oh, ves, sir.

40
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Q. You haven't mentioned those? A. There are
many things. I had more than that.

Q. You say much more in that grip? A. There
was much more—collars and things like that, items
too small to bother with. A collar only costs twen-

10 ty cents.

(). You are claiming for handkerchiefs and
fifty cent tooth brush? A. My handkerchiefs cost
me sometimes four and three and a half dollars:
that’s not a small item.

Q). You are claiming for one tooth brush? Al
was asked to put down what I remembered at the
time.

(). You don't remember having any evening, I
mean, any formal collars? A, T didn’t use a form

20 al collar, T used a low collar.

(). For formal evening wear? A. I use a low
collar: I had only a dinner jacket, I have formal

evening clothes.

(). You did not contemplate going in formal even-
ing clothes at all? ~ A. No, I never had a formal
dress ; this is not formal.

(). You just bought your dinner jacket? A.
And dinner clothes ; that is not formal.

Q. I don’t want to qualify on formality and in-
formality. You say you were up a number of times
at the lodge, weren't you? A. Yes, Sir.

Q. And they were not formal there, were they?
A. No: I mean by that a Tuxedo is not formal.

(). Quasi-formal, if you will? A. As you say.

Q). T am asking you? A. Yes.

By the Court: Q. This was an Brie Railroad
train vou came from Port Jervis down to New York
on? A. Yes, it was a special train.

By the Court: Q. It was assiened by the [Grie

Railroad?
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The Witness: Yes, sir.

(). How much of a tip did you give Mr. Thomp-
son there when he assisted you with your baggage?
A. Even though I lost the bag, T tipped him any-
way.

Q). You tipped him anyway? A. Gave him thir-
ty-five cents before:; I tipped him before on the
train. I tip very liberally ; that is why I get the at-
tention from him ; that is why he remembers my bag
very distinctly.

Q. You didn’t tip him in the train before you got
off and found the bag was gone? A. I tipped him
in front of the station master; I gave him thirty-
five cents,

Q). You remember that very distinetly? A. Very
distinetly.

Q). And also gave him a tip when he brought you
some ginger ale?  A. I didn’t give him anything
when he brought the ginger ale, I tipped him for it
on the train.

Q. You carried your own grip into the train,
didn’t you? A. Yes, sir.

Q). Also the erip of your fiancee? A. I did.

(). How many passengers were in that car, do
vou remember? A. I don’t remember. It was a
special train, I think it was filled.

(). Were there all types of grips? A, My grip
was too heavy to be put on top of the rack.

(). On the ground the entire time, on the floor of
the car? Al Yes.

Q. You sayv vou saw Thompson take the orip and
bring it to the vestibule of the train as it neared
Jersey Clity, or he brought the grip from your chair
and left it in the vestibule of the train? A. Yes,
SiT,

Q. Do vou recall how many other grips were also
in that vestibule? A. About eight or ten.
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Q. Including yours? A. Yes, sir.

Q. And that would be about twelve grips or ten
erips altogether? A. About that.

Q. About ten or twelve grips? A. Yes, sir.

Q. Had you ever made that trip before with your
fiancee? A. On the train, you mean?

Q. I mean when Mr. Thompson was your porter?
AL Neyer

Q. You personally had made the trip many times.
You knew the trip, and he knew your bag? A. I
didn’t say that at all.

Q. He was familiar with it, I think you testified :
Mr. Thompson knew your grip quite well? A.
Yes, because it was so heavy. I wanted to have hin
put it up on top, but he advised me to keep it down.

Q. When vou got out of the train, did you get
out before Thompson, or did Thompson get out be-
fore you? A. The porter always gets out first of
all.

Q. You see what I want to know is not what they
always do, but what he did on this particular time?
A. All the bags were in front of the door in tue pas-
sageway. You could not get through the narrow
alley unless he goes out first.

Q. T assume he carried all the baggage out and
put them on the platform? A. I don’t say he did.
He assisted the people with their baggage.

(). Were there two porters? A. No, one.

Q. None of the passengers carried their baggage
out? A. Of course some passengers always carry
their own baggage.

Q. Did you notice whether Thompson carried
vour grip out and laid it on the station platform?
A. You asked if T saw him leave the train?

Q. I asked you whether you knew that Thomp-
son took your grip from the vestibule of the train?
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A. T noticed Thompson take the grip and bring it
to the front of the platform, and that is the last I
saw of the grip.

Q. You saw him pile it with the other grips in
the vestibule of the train as the train was slowing
down? A. I didn’t.

Q. When did you first know that your grip was
missing? A. When I came down to get it.

Q. And the train stopped and he got off first and
vou assisted your fiancee? A. I did, helped her
down.

Q. Any other passengers get off before you? A.
Yes, sir.

Q. How many? A. I don’t know, a few.

Q. How many, about? A. Four or five.

(. Did you notice your grips on the station plat-
form when vou got off?  A. I noticed the lady’s
grip.

Q. What lady’s grip? A. The lady I was with.

Q. What kind of a bag was that? A. A bag.

(). What kind of a bag, a sinall one? A. A kit
bag.

Q. A dark bag like yours, or a tan bag? A. She
had a tan one.

). You saw that there in the heap? A. Not a
heap. The bags are not in a heap. They never are
in a heap on the platform.

Q. T don’t mean what they never are? A. I am
afraid you might catch me in a question. I am try-
ing to be very truthful.

(). That is what I want you to do? A. To be
very explicit, I don't want to be tripped up in any
little question.

Q. You say you saw the yellow grip belonging
to vour fiancee on the station platform? A. I did.

(). How long had the train stopped, if you know,
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when you got off the train? A. A matter of three
or four minutes, the time to take a walk through the
three or four people in front of me.

Q. The train came to a dead stop? A. Then the
bags were taken off.

Q. You got up and a few people went ahead of
you? “A. Yes, sir.

Q. Did vou see Thompson when vou got off the
train? A. T did.

Q. Where was he? A. In front of the bags. He
was standing at the bags, and they were lined up in
front of him.

Q. Did he say anything to you? A. I asked him
where my bag was.

Q. What did he say? A. Looked around, and he
said, “Well, he doesn’t see it” he said.

Q. Did he say anyvthing further or did you say
anything further? A. I asked where it was.

By the Court: Q. Were there many people on the
platform at the time?

The Witness: Which platform?

By the Court: Q. The station platform?

The Witness: People coming out of the train at
the time.

By the Court: Q. People passing by?

The Witness: Yes, sir.

By the Court: Q. Amongst the bags.

The Witness: Not around the porter. All the
bageage was here, and the porter was here (indi-
cating). T asked kim, and he said, “Well, perhaps
somebody may have taken it by mistake.” We
should wait and see whether or not there is one bag
left, and then we will see if it is taken by mistake.

By the Court: Q. Did you see him down by the
bags before you left the platform of the car?

The Witness: Why yes.
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By the Court: Q. What was he doing?

The Witness: Why, standing there, getting tips,
brushing people’s clothing.

By the Court: Q. Looking at the bags?

The Witness: He was standing in front of them.

By the Court: Q. Were they along of him?

The Witness: The bags were between the train
and the porter: he was facing the train.

3v the Court: Q. And the bags were in front of
him?

The Witness: Yes, sir; I didn’t wateh him all the
time. The minute I got there [ saw him, and I
went and spoke to him.

By the Court: Q. That’s what T mean, when you
left the train.

The Witness: Yes, sir.

By the Court: Q. Did you see him before you
reached the platform of the station itself?

The Witness: I did. He was catering for tips at
the time.

By the Court: Q. What did you see him do?

The Witness: T saw him hand bags to different
people. :

By the Court: Q. How many bags do you esti-
mate there were there?

The Witness: About ten or twelve. He asked
me to wait, and if somebody took my bag by mistake
there must be a bag left over, and since there was
not any bag left over, he said, “Well, I think it
must be stolen.” I asked what to do and he said to
report to the station master. He went with me and
he said the bag was stolen. He said that at the
time. He asked him why, and he said, “Well, 1
don’t know.”

Q). From the time the train stopped and when vou 40

2ot off, Thompson was facing you all the time? A.
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From the time I got off, I was with him all the time
from the time I missed my bag.

Q: Did vou buy a round trip ticket or a one way
ticket? A. One way.

Q. You bought that from Milford to Port Jervis?
A. There is no station at Milford?

Q. You bmlghr that at Port Jervis? A. I did.

Q. I show you this ticket and I ask you if that
is the type of ticket you bought? A. I bought an
Erie Railroad ticket. I don’t know if it is the same
color, T don’t remember that. 1 don’t know whe-
ther it was Jersey City or New York, because my
transportation entitled me to the ferry; I know
that.

Q. Entitled you to what? A. To going across
on the ferry, but I don’t know whether it was the
same as the sample ticket or not. It is a long time
ago.

Q. ‘Did you check your baggage?
didn’t.

Q. Do you ever check your baggage on any trip
from Port Jervis to New York? A. Never. I have
never checked baggage, and I have made a great
many trips.

Q. Did you declare the value to the railroad com-
pany, or to anybody whatthe value of your bag was
before your trip started? A. No, I never did. 1
never checked that baggage, or any baggage as long
as I ever made trips.

RE-DIRECT-EXAMINATION by Mr. Saper-
stein : :

Q. Did you ever use a golf suit for any other pur-
pose except playing golt? A. Why, yes, I have used
a golf suit—whenever I ride a horse I may wear
a golf suit. If I go any time to the country I use

one.

41
Plaintiff’s: Irwin K. Girden—Re-direct

Q. Whenever you go to the country in the winrter
time do you take a golf suit along? A. I take one;
it is the only thing to use. You can use it l*ig'hf
along. I might not use the full suit.

Q. You use a golf suit and it is not limited for

use 1n playing golf? A. A golf suit is used for 10

many things—hikes, for instance. I go horseback
riding.

Q. Before you left what caused you to bring your
full dress suit along? A. To this place, they have
quite a formal affair on New Year's Eve. They
have quite a formal Christmas affair Christmas
night.

Q. Have you been to this camp before? A. I have.

Q. Did you know that they had a formal New
Year’s affair when you left? A. Yes, sir.

Q. Did you get their program before you left? A.
No, but T knew what the camp was like.

Q. When you left you expected to use that full
dress suit? A. Sure. I expected to use it and I
had the suit there.

Q. Where did the porter pick your bag up from?
A. Right in front of where I was sitting.

Q. Was anything said at the time he picked it
up? A. Just picked up; wiped my shoes and picked
the bag up while I was sitting down.

Q. When you came outside on the station plat-
form, and you said, “Where is my bag?” did Thomp-
SOIL say anything to you to indicate that he didn’t
know which bag was yours? A. He knew my bag
so well. -

By the Court: Q. He asked you if he said any-
thing?

The Witness: The minute I asked him he knew
my bag was missing. He said, “Somebody must

have taken it by mistake,” he said.
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(). Did he ask you which bag was yours? A. He
knew my bag. I had a very large bag.

Mr. McIntyre: I ask that that be stricken
out on the ground that it 1s a conclusion, that
Thompson knew his bag. There is no testi-
mony here to show that this witness quali-
fied to testify as to what Thompson knew.

The Court: He has answered the question
before the objection is in.

(). This station that you speak of, was that the
last station on the road? A. Which station do you
mean?

Q. Jersey City? ‘A. Yes, sir.

Q. That is the last station? A. Then there is the
Plver:

Q). So that when you got out everybody was get-
ting off the train? A. Ilverybody was off the train al
the time.

Q. And how long do you estimate, if you remem-
ber, it took from the time you left your seat in the
parlor car after the train stopped to get to the
station platform?

Mr. McIntyre: He said four or five min-
utes. |

The Witness: [ don’t remember; it might have
been eight minutes for all T know. He had to take
out eight or nine bags, and there was this girl I was
with, T was helping her, I was going to marry her
and I was not worrying about time.

By the Court: Were the people coming from the
day coach, would they pass this place where your
baggage was while it was there?

The Witness: I don’'t know where the coaches
were, whether they were in front or back of us. L
don’t remember.

40 Q. Do vou remember whether there was a great
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many people on the platform, or all about you? A.

There was not so very many.

Q. Were there any about yvou? A. There was
people there.

Q. Were there people getting off the other coaches
as well?  A. T suppose so. It was the last stop and
they have to get off.

Q. Did you see them get off? A. I believe they
were passing all the time.

RE-CROSS-EXAMINATION by Mr. McIntyre :

Q. You say yvou were with your fiancee on that
CrLp 2 AT ENie sl s,

Q. You were pretty well taken up with her? A.
Yes, sir.

A S 3 3 o <
Q. Giving her a lot of your attention? A. Yes,

sir.
(). Assisting her off the train? A. T was.
Q. You weren’t concerned much about your bag-
gage? A. I was very much concerned about the ba,é‘.
Q. But you were more concerned about your fi-
ancee? A. Naturally. :
Q. How long after that were you married? A.
After that. T got married last June in California.
Q. This happened December 1924? A. Well, about
Six months later. ’
Q. How long had you known your fiancee?
Mr. Saperstein: I don’t see the material-
ity of this.
The Court: Sustained.
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RE-DIRECT-EXAMINATION by Mr. Saper-
stein :
Q. From the time the train stopped did you get
10 off the train without wasting any time, or did you
spend any time in the train? ,
Mr. McIntyre: I object to the form of the
question.
The Court: Yes, the question is a little bit
involved.
Myr. Saperstein: I withdraw it.
Mr. Saperstein: That is the plaintift’s
case.

Mr. McIntyre: T now move, if your Honor
please, for a nonsuit on the ground that the
plaintiff has shown no negligence on the part
of either the defendant the Erie Railroad or
the defendant Thompson. That he has not
shown that there was a violation of any duty
by the Iirie Railroad Company to the plain-
tiff and therefore has not made out a prima
facie case.

Argued.

The Court: The plaintiff has asked leave
to reopen the case, and he may do so.

ANDREW THOMPSON, sworn :

Direct-examination by Mr. Saperstein :
Q. Mr. Thompson, are you employed by the Ilirie
Railroad Company? A. Not now, no.
40 Q. You were formerly employed by the Krie Rail-
road Company? A. Yes, sir.
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By the Court: Q. On December 28, 1924, were
vou employed by the Erie Railroad Company?

The Witness: December 28th? Yes, sir.

Q. For how long before that period were you em-
ployed by the company? A. Three years.

Q. What was the nature of your employment? 10
A. As porter.

Q. You were a porter in the parlor car? A. In
the parlor car.

Q. And as a porter in the parlor car for the Erie
Railroad Company what was the nature of your
duties? A. To assist passengers with their bags,
assist them on and off.

Q. Throughout the entire period that you worked
for the Erie Railroad Company as porter, was that
one of your duties, to assist passengers on and off 9

with their baggage? A. Yes, sir.

Q. When you passed through the parlor car on
this particular occasion did you pick up all the bag-
gage and take it down to the station?  A. I asked
permission before I took any bag.

Q. You took the baggage off? A. Not all of them,
Just what the people let me take.

Q. You took several bags off? A. Yes, sir.

Q. Was that a customary portion of your duties
with the company to take the bags off? A. To assist 30
the passengers with bags.

Q. That was part of your customary duties to
take baggage off? A. Yes, sir.

Q. Always had been since you began to work for
the company? A. Yes, sir.

CROSS-EXAMINATION by Mr. Mclntyre:

Q. That is, with the passengers’ permission? A.
Oh, yes, with the passengers’ permission.

Q. You never took a bag unless the passenger re- 4()
Gquested you? A. No, I didn’t touch them.
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Q). It would not be under his control—

By the Court: Q. What I want to know whether
it was part of vour duties if they required assist-
ance—did you help them off?

The Witness: Helped them off, yes, sir.

10

Jersey City, N. J., Tuesday, June 8, 1926,
2 p. m., trial of the case resumed.

Mr. McIntyre: I further renew my motion
for a nonsuit on behalf of the defendants, the
[Erie Railroad Company and Andrew Thomp-
son, on the ground previously stated and also
that the complaint discloses no cause ot ac-
tion. If the plaintiff has any cause of action
it is set out in paragraphs 6 and 7 of the com-
plaint, or especially paragraph 7: “that the
defendant failed to use due care and caution
for the safe delivery to the plaintiff of the
said valise, so same was wholly lost and the
defendant failed and neglected to deliver
same to the plaintiff upon demand having
been made therefor by the plaintiff.” .

That assumes that the defendant railroad
company was an insurer, and that unless the
grip in question was delivered back to the
plaintiff by the company that it is responsi-
ble.

The care of an insurer is not the care e
quired of the defendant in this case. 1 re
spectfully submit that the complaint does
not disclose and the plaintiff had not proven
a cause of action.

40  The plaintiff has failed to prove any negligence.
The defendants did all that was required of theni.
There was no specific allegation of negligence that
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the plaintiff has sustained. The baggage was never
checked nor its value declared by the plaintiff,
(Motion argued.)
m ]
The Court: I deny the motion and give
you an exception.
Mr. McIntyre: Note my exception as to 1()
each defendant.

ANDREW THOMPSON called by the defense:

Direct-examination by Mr. McIntyre:
Q. Where do you live? A. 247 Van Horn Street,
Jersey City.

Q. Do you recall the day upon which the baggage 2()

was lost which the plaintiff is now calling for? A.
December 28th, 1924.

Q. Just tell the Court and jury in your own
words just what you know about this case. A.
When we arrived in Jersey City I placed the bag-
gage on the platform.

Q. T don’t think the jury can hear you.

The Court: Speak right out; don’t be
afraid. 7

The Witness: T placed the bags on the platform
and assisted the passengers off the car. I was turn-
ing around to assist a lady off the car and turned
around again and the gentleman told me his bag-
gage was lost.

Q. What did he tell you? A. Told me his bag
was lost.

Q. You saw these people in the train, didn’t you?
A. Yes, sir.

Q. That was Mr. Girden and the lady who was 40
with him? A. Yes, sir.

PN P S Y e e e e
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Q. Did they have bags with them? A. One hand
bag and a suit case, I call it a large black suit case.
Q. What else? A. A handbag.

Q). What kind of handbag? A. Tan handbag.
Q. Do vou know who owned the tan handbag?
10 Mr. Saperstein: [ object to that question.

He cannot possibly tell who owned it.

Q. Who was in possession of the tan handbag?
Did you notice? A. No, I didn’t, the two were to-
gether.

Q. When vou got these handbags did you ask Mr.
Gtirden if you should take them out? A. I did.

Q. What did he say to you? A. He said, “Yes,
carry them out.”

Q. What did you do then? A. Carried them to
the platform.

Q. To the vestibule platform? A. Of the train

Q. And then when the train stopped what hap-
pened? A. Placed them on the platform of the
station.

Q. Did you have any other grips there? A. About
ten or twelve.

Q. You placed them all on the platform of the
station? A. The platform of the station.

Q. That is what you ordinarily do, is it? A. O,
yes, sir.

Q. Now, vou said something about the lady get-
ting off the train at the time? A. A lady was get-
ting off, and she got hooked into the door and [
turned around to unfasten her. I turned around
again and he said the bag was lost.

Q. Who said whose bag was lost? A. The lady’s
bag.

Q. Did he say the black bag, the large bag dé
scribed as you have heard? A. No, sir.

40 Q. Did vou see the large black bag? A. Yes, ST

A-
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(Q. That was there? A. It was there.

Q. Was the lady there too? A. The lady was
there too. '

Q. And then what happened? A. I carried the
black bag to the lost and found bureau and ex-
plained the case there. 10

Q. Did Mr. Girden tell you that the lady’s bag
was gone? A. The lady’s bag was lost.

Q. Did you carry the bigger bag? A. I carried
his bag to the lost and found.

Q. The lady told you that her bag was gone? A.
Yes, sir.

Q. This lady who was with Mr. Girden? A. Yes,
sir,

Q. And was that the large black bag that Mr.
Girden is now complaining: of having been lost; so 20
it was not lost at all?  A. Not lost at all, no, sir.

Q. But the bag which the lady had? A. Was lost.

(). The lady who accompanied him, that is the
bag that was lost? A. Yes, sir.

Q. How long time transpired from the time that
the train stopped until the time that Mr. Girden
told you that the bag was gone? A. About three or
four minutes.

Q. Did you watch the bags to see that the proper
owners took them away? A. I always say to the
people back there, I stay right by the baggage, I
cannot watch the baggage, I have to turn around
and assist people.

Q. Mr. Girden was present during the entire
time? A, He was: he was standing right over the

bags.

Q. When you were removing the bags from the
piatform of the train, Mr. Thompson, to the plat-
form of the station, do you remember where Mr.
Girden was standing? A. Yes, he was standing be-
hind the bags.

L Sy
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Q. And when they were all located on the plat-
form, on the railroad platform, where was Mr. Gir-
den then, did vou notice? A. Standing right be-
hind the baggage.

Q. And the voung lady was with him too all that
time? A. Yes, sir.

CROSS-EXAMINATION by Mr. Saperstein:

Q. Now, Mr. Thompson, you had made this trip
all the way from Port Jervis to Jersey City, had
you not? A. Yes, sir.

(). You testified a moment ago that you knew the
large bag was in Mr. Girden's possession, ordn the
possession of himself and the lady that was with
him? . A. I did.

Q. You saw both those bags before the train
reached Jersey City, did you not? A. Yes, sir.

Q. You say there was a large black bag and a
smaller handbag? A. Yes, sir.

Q. They are both handbags, aren’t they? A. One
is a suit case, that’s what I would call it.

Q. Do you niean by the suit case, one of these
bags that opens all the way and that closes—a grip
is that what you mean? A. The long one that opens
up one side.

Q. What color was the suit case? A. 1t was black.

Q. How large was the tan handbag? A. [ could
not say, regular handbag size.

(). Ctan you indicate with your hands? A. About
that size (indicating).

Q. It was a smaller one? A. Yes, sir.

(). The sort that ladies carry ; and these two bags
were in the parlor car and appeared to be in the
possession of Mr. Girden from the beginning to the
end of the trip? A. That is right.

Q. When the train stopped at Jersey (Yity you

able to identify it? A. Yes, sir.

Defendants’ : Andirew Thompson—Cross

picked up these two bags after having asked per-

mission to do so, and brought them to the station
platform? A. T did.

Q. Then you brought them from the train plat-
form to the station platform as soon as the train
stopped? A. That is right.

Q. You were the first one off the train? A. Yes,
[ was.

Q. You usually are? A. Yes, sir.

Q. Before you took the bags off the train plat-
form becanse of the passengers getting off? A. Not
at all.

Q. Then you took the bags from the train plat-
form down to the station platform? A. Yes sir.

Q. Do you know where vou placed Mr. Girden’s
bag? A. On the platform.

Q. You said you had about ten bags on the sta-
tion platform? A. Eight or ten bags.

Q. Did you place both of the bags that belonged
to Mr. Girden and his fiancee together?  A. To-
gether. ‘

Q. You placed them together? A. T did.

Q. Do you remember in what relative position
you placed them? A. Opposite each other.

Q. Did you place them at the end of the line of

10

20)

bags that you say vou lined up? A. At the end of 30

the line.

Q. On the end? A. On the end.

Q. So that the bags belonging to Mr. Girden and
his fiancee were at the end of the bags? A. On the
end.

Q. You knew all the time which bag belonged to
him? A. Yes, sir.

Q. If that bag were in court today you would be

Q. You could tell which bag was which? A. T 40

can tell what it looked like.
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Q. If you saw it in front, if you saw them in
front of you today, would you be able to tell they
were the two bags? A. Neo, I could not say that.

Q. Now, afterwards, you say after vou left the
bags on the station platform you turned around to
assist a lady off the train? A. I did.
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Q. The big black bag was found? A. Yes, sir.

Q. What did you do with that? A. Went to the
lost and found bureau with it, thinking some one
carried the other bag by mistake.

Q. Who carried that bag to the lost and found?

A. I carried it. 10
Q. And then you turned around again and then Q. Was it a heavy bag? A. It was
. v £ G LY | A - Vo & dS.
is oe : Mr. Girden, asked y ‘here his . . ;
this (_,enﬂ.em(m, “‘1 ) (1”‘1‘“» f‘*]\‘ d. you where Q. How heavy would you say it was or don’t you
bag was, 1s that right? "A. Yes, sir. know? A. I don’t know
Mr. MclIntyvre: I object to that. That is e :
I cl _T. ”)J ; ) Q. Did he open the bag at the lost and found
not the testimony. The testimony was that bureau, or at any time in vour presence? A. No
el ULy < ALy L 3 ] NE She AR N Oy
Mr. Girden told him that the lady’s bag was G
gone, he didn’t say “My bag is missing,” I Q. Who reported the loss? A. 1 did
merely want to get ﬂl“f Cl(‘*”'(’ﬂ up. ‘ Q. Was Mr. Girden there when you reported the
The Court: Yes, he did say that. ‘ loss?Z A New ot
; ; v ° <A Rl & .
Q. You said a moment ago, did you not, that Q. What did you report to the station master? 20
- . s o) J J » JCU UL AV u .
when the lady’s bag was on the station l"]i_l”‘”'“; A. T told him probably some one picked the bag up
i ned ar \ elp a lady off the train anc : oL : AL
vou turned around to help .1 ady ‘ gl it m mistake, and probably they would bring it back.
then vou turned around again and Mr. Girden then, Qx Wihose bac did volsavit wis? CAWTheladyis
the gentleman sitting here, said to you, “Where I8 , bag.
that’—whose bag? A. The lady’s bag.

) e : Q. Did yvou hear the station master ask Mr. Gir-
Q. And he'said “Where is that lady’s bag”? A.

den what was in the bag? A. No, I did not.

Yes, sir. : Q. Was the lady with him at the time? A. She
Q. From the time you delivered the bag to the e

station platform until he asked you that question

SV AR T R S SR SR

- Q. Did you hear the station master ask her what :
nly thr * four mi o8 elapsed, 1s that right! ; : e . ,
only three or four minutes elapsed, is that rig | Was 1L BhELDABRA A | Noj T didn t Dont T Joth thefn
m D ' “1 O ; ] ; i
4. Thats Tight. _ there, that’s all T know.
Q. He didn’t waste any time getting off the train.

P e

Q. You didn’t hear Mr. Girden describe in de-
did he? A. No, sir. | tween them and the station master? A. No.
Q. He asked you where the lady’s bag was? A Q. You didn’e hear Mr. Girden describe in de-
Yes, sir. 1 tail what articles were in the bag? A. No, I didn’t.
Q. What did you say? A. I saidit was placed Q. You didn’t hear him state to the station mas-
on the platform there. _ ter that he had his golf suit and all these other
Q. Did you look for it? A. Sure. | articles in there? A. I left them there; I didn’t
Q. Did vou find one of his bags? A. The one I “ herit Ay L oAA Ll
call a trunk; that big black bag.

B e s
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Q. How much time did you spend in the station
master’s office? A. About five minutes, I guess.
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Q. Do vou know where they went from the sta-
tion master’s office? A. No, I don’t.

Q. Didn’t yvou help them to a taxicab or a cab
after leaving the station master’'s office?  A. No, I
didn’t ; I went back to the train.

Q. Did Mr. Girden tip vou? A. Oh, yes, sir.

Q. Where? A. In the car.

Q. You mean before you took the bag out on the
platform? A. Yes, sir.

Q. You are sure of that? A. Yes, sir.

Q. You are sure he didn't tip you in the station
master’s office? A. No, he didn’t tip me there.

Q. Did you see him while you were still in the
station master’s office write out a report as to what
was in the bag? A. No, I didn’t.

Q. You didn’t see him write any thing? A. No,
[ didn’t see him write anything.

Q. How much time would you say you spent in
the station master’s office? A. About five minutes.

(). Will you tell us what happened in those five
minutes in the station master’s office, as much as
vou can remember? A, Just asked to describe the
bag, what kind of bag it was; that’s all I know.

Q. That’s all?  A. That’s all. :

Q. And all that took you five minutes?  A. I
could not say; maybe it took less time than that.

Q. Cannot vou give us any more exact idea as
to how much time it took yvou? A. No.

Q). Your best idea is that it took you five minutes,
that you were in the station master’s office five min-
utes, and all that vou can remember doing was your
simply telling the station master a description of
the bag, is that all? A. That’s all.

Q. Will you tell us as nearly as you can remem
ber how vou described the bag to the station mas
ter? A. I told him it was a tan handbag: that’s
all T said.
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Q. That’s all you said and that took vou five min-
utes? A. Yes, sir.

Q. You say you live in Jersey Citv? A. Jersev
Clity, 246 Van Horne Street. :
| Q. You are working for the Erie Railroad? A
No.

Q. You were not here in court early vesterday
morning, and you didn’t get into court until about
half past eleven? A. Half past eleven.

Q. You came from [taston, Pennsylvania, yvester-
day morning? A. T did. |
_ .(2. I‘)]d the .Iur.le Railroad Company give you any-
thing for testifying here today? A. No.

Q. Nothing at all? A. No.

Q. You came all the way in from Iaston, Penns-
sylvania, to be present? A. I did.

Q. Without any compensation whatever? A. I
did. :

) T s i SR - . 5 .
: Q The railroad company didn’t subpoena you did
it? A. No.

Mr. McIntyre: If the Court please, this
gentleman is a defendant to the action, and
15 a party to the suit. I object to this.

rpn 7 1 1

I'he Court: Yes, you have not discontin-
ued as to this man.

Q. Has the railroad promised to pay you any-
thing for your testimony here? A. No, they have
not.

Q. Nothing at all? A. No.

Q. Did they pay your fare in from Easton, Penn-
sylvania? A. No.

Q. You paid your own fare? A. Yes, sir.

Q. Isn’t it a fact that the railroad sent a special
train despatcher for you and sent a special train for

You vesterday morning? A, I didn’t come in by
Special train.

40
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(. Have yvou from that time to this ever seen Mr.
Girden? A. No.
Q. Has the railroad investigator spoken to you
about this case? .
Mr. McIntyre: T object to this. The wit-
10 ness is not qualified to state whether the rail-
road investigated the case.

The Court: Spoken to him about the case.

Mi. McIntyre: I withdraw the objection,
I beg pardon.

(Question repeated as follows: “Q. Has
the railroad investigator spoken to you about
this case?’”)

A. Yes, sir.
(). You made a statement to him, did you not?

20 A. I did.

Q. In that statement didn’t you tell him that it

was Mr. Girden's bag that was lost? A No, 1

didn’t.
Q. You didn’t? ' |A. No.
Q. Do vou know who Mr. Waldron e AR W

I know him.

(). What is his position with the railroad?
He is the chief dispatcher agent for that section.

Q. You spoke to Mr. Waldron about this case,

30 didn’t you? A. I did.

Q. And Mr. Waldron asked you for a complete
statement, did he not? A. He did.

Q. At any rate Mr. Girden and yourself both
agreed that a bag had been lost? A. Yes, sir.

Q. At that time? A. Yes, sir.

Q. You reported to the station master that a bag
had been lost? A. Yes, sir.

Q. You have no iden what was in the bag?

A.

No, indeed.
40 Q. You didn’t wait to hear what was in the b

at all? oA NOo.

\g
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RE-DIRECT-EXAMINATION by Mr. MecIn-
Cyre:

Q. Who are you employed by? A. The Lehigh
Valley. ;

Q. Did you lose any pay on account of this case?

A. Yes, sir. 10

Q. How many days did you lose this week on |
account of this case? A. Yesterday until Friday
now.

Q. Monday, Tuesday, Wednesday, Thursday and
Friday. |

By the Court: Q. Do T understand you to say,
there is no doubt about it, that at the time of th'i.s;
accident which was December 28, 1924, you were
employed by the Erie Railroad Company? A. Yes,
sir, 20

By the Court: Q. In what capacity?

The Witness: Dining car and parlor car com-
bined.

By the Court: Q. Of the Erie Railroad?

The Witness: The Irie Railroad.

By the Court: Q. Your duty was to assist pas-
sengers with their baggage in getting on and off the
train ?

The Witness: Yes, sir.

By the Court: Q. But when a passenger asks you; 30
you never touch them unless he does? I

The Witness: Never touch the bags unless I ask.

Q. You always get a passenger’s permission to
get his baggage? A. Yes, sir.

Q. This incident of the lost and found bureau,
vyou went you say from the station, from the train,
to the lost and found bureau, in company with Mr.
(tirden and his fiancee, is that right? A. Yes, sir.

Q. You carried the grip? A. I carried the grip.

(). You say five minutes; do you mean actually 40
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five minutes or just a few moments? A. Just a few
moments, I said five minutes at most, but it may
be just a few moments.

3v the Court: Q. Five minutes to do what?

The Witness: To go to the station.

By the Ccurt: Q. Did you carry both of these
erips?

The Witness: Just carried one.

By the Court: Q. Which one did you have?

The Witness: The black one.

3v the Court: Q. You didn’t have the other?

The Witness: Didn’t have the other one, no, sir.

By the Court: Q. And the black one you say was
not missing?

The Witness: Was not missing.

RE-CROSS-EXAMINATION by Mr. Saper
stein : ]

Q. Didn’t you say a moment ago that .\'Uu took
both bags and laid them on the plaform from the

train?

By the Court: Q. That is what I am asking you.
You took both bags from the inside of the car out
to the station platform and put them down?

The Witness: Yes, sir.

RE-DIRECT-EXAMINATION by Mr. Mcln-
LY Ee:
Q. And immediately Mr. Girden followed you?
A. One of the first ones.

Q. And stood over the bags? A. Yes, sir.

Q. Over his own bag? A. Yes, sir.

(). And then you assisted some lady off the train,
and then he told you the bag was gone? A. Yes,

40 sir,

Q. The lady’s bag? A. Yes, sir.
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I'{IC-(‘R(’)SS—ICXAMINATI(’)N by Mr. Saper-
stein :

Q. In the meantime, Mr. (Yirden, before he got
off, did you do anything besides assist this lady
off the train? A. Other people coming off the tr;u';]
£00. :

Q. You were assisting those? A. Yes, sir.

Q. While you were assisting them you didn’t pay
any attention to the bags, did you? A. No.

Q. What did you do when a passenger came out
and asked you for their bags? A. 1 would just say,
“Get your right bags”: I didn't do no more th;;ﬁ
that.

Q. When a passenger came out you let them take
any bag that was lying there and walk a way with
it, is that right? A. Not take any ; supposed to
take their own bag.

(. Supposed to take their own bags? A. Yes, sir.

Q. But they could pick up a wrong bag and walk
away with it and yeu would have nothing to say
about that? A. What could I say?

Q. And you knew Mr. Girden had two bags,
didn’t you? A. When the bags were placed togeth-
er naturally T would know those.

Q. You knew that these two bags which laid at
the end of the line belonged to him? A. Yes, sir.

Q. You knew that if any one took those bags
Some one was doing a wrongful act, isn’t that right?
A. Yes, sure.

RE-DIRECT-EXAMINATION by Mr. Mc-In-
tvre :

Q. Suppose one of Mr. Girden’s friends came over
there and picked up the bag, would you say, “Leave
that bag, it belongs to Mr. Girden”?
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Mr. Saperstein: I object to the question
as entirely immaterial.
The Court: Sustained.

M. MclIntyre: Defendants rest.

Mr. Mclntyre: 1 would like to make a
motion for a direction of verdict on the
ground that the plaintiff, first, has not borne
the burden of proving his case beyond a fair
preponderance of the evidence.

Mr. Saperstein: I have rebuttal, if your
Honor please.

IRWIN K. GIRDEN, the plaintiff, re-called in
rebuttal :

- By Mr. Saperstein: Q. When you discovered the
lc)sstof vour bag and you went to the station master
to r*epo;"t the losss, did you or the porter report tl}e
loss? A. We were both there together when he said
the bag was lost, and the station master said, “Well,

30 if V()ub identify it I might possibly find it for you.
So(mebodv might have taken it by mistake.”

— Q. I)i(i he ask what was in the bag that was lost?
A. Yes, sir. Asked what was in the bag, and to
describe the bag. : 1

Q. To the porter? A. No, the porter knew 1t Was
my bag. : |

Q. Which bag did the porter describe to the sta
tion master; your bag? A. Right. e

Q. What did he say: what was his d@ts‘(‘l']])fl()!\:
A. He said it was a very heavy, large bag, black

bag.

6L
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Q. While you were standing there did the station
master ask you to describe its contents? A. Asked
me what was in it.

Q. Did you tell him? A. I told him the golf suit
and a couple of suits and a lot of things and he
said better make it in writing. 10

Q. Did you ever on that occasion or at any time
say that the bag that was lost was not your bag?
A. No, I never said so.

Q. Did you ever on that occasion or at any time
say that the bag that was lost was not your bag?
A No, I never said so.

Q. Did you ever on that occasion or at any time
say that the bag that was lost was a tan bag? A.
Never did.

Q. Have you got the black bag that Mr. Reynolds 2()
gave you now? A. No, I have not.

Q. Did you buy a new bag? A. I did.

Q. What kind did you buy? A. I bought a tan
bag.

Q. Similar to this one? A. Yes, sir.

Q. What was the purpose in buying that bag you
did? A. To carry clothes.

Q. You didn’t have a grip at the time?

Mr. MclIntyre: T object.

Mr. Saperstein: I withdraw it. 30

Q. Did you have a grip at the time? A. I didn’t
have. .

Mr. McIntyre: I object to this entire line
of question and I ask that it be stricken out.
[t has no material bearing on the issue,
which we are here upon, and it is not rebut-
tal. Nomne of this testimony which is sup-
posed to be rebutted was brought out about
a tan bag or a black bag.

The Court: The only thing is you didn’t 4()
object to it at the time. The question is im-
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proper and it should be objected to at the
time it is asked.

Juror No. 7: Didn't the witness testify he
bought two bags: I didn't know they were the
same thing.

The Witness: I said I bougiit five begs and all
were like that. I went to California on a trip, and
I bought two something like it. I have a receipt
for those bags.

Q. This tan bag yvou just described to us was one
of the five, was it? A. Yes, sir.

Q. Now while Mr. Thompson was standing in. the
station master’s office, did the station master give
yvou any directions with regard to reporting your
loss? A. Yes, told me to call some man up at the
office, to get in touch with him, at the Lirie office,
It was a Jersey number—I don’t remember the
number now. It was Montgomery something, I am
not sure.

(). Was this discussion in the office at the time?
A. We were in the office, we were outside of the
office; T never would let him get away until the
whole thing was finished.

(). You held him there? A. I would not let him
get away until he completed the report.

Q. And from the station master’s ofiice you went
where? A. To a taxi. :

Q. Did Thompson go with you? A. Yes, and he

was very profuse in his apologies at the time, and

everything else.

Q. Did he put vou in the taxicab? A. He put W
in. I tipped him again in the taxi. 1 was in the
taxi. It was a heavy bag too—it was a heavy bag
to carry. He seemed to be very nice to me, and he
tried to do the best he could for me all the time.
[ kept him from his duty at least for half an hour
while the thing was going on.
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Q). He was with you half an hour? A. All the
time, station master’s office and fussing around.

Q. From the station master’s office where did you
¢o? Did you go home? A. 1 went home after that.

Q. Did you have any bag at all when you went
home? A. One bag. 7 '/

Q. Whose bag was that? A. My wife’s now.

Q. And that was a tan bag? A. Yes, sir.

Q. After that did you make a report to the rail-
road company in writing? A. I spoke to a man
three times at the office, and T sent him a list i
writing.

Q. What man did you speak to? A. I don't re-
member, I think his name was Wingle.

Q. Did vou give him a list in writing? A. I gave
him a list in writing. ;

Q. Were the articles enumerated on that list the
same as the articles you testified to here vesterdav’®
A. They were. I gave him no amount. T told him
to take the list, and he said he would send around
a man. He said he didn’t want to take the case to
court, because the porter said the bag was stolen
and he wanted to keep it out of court, to keep it
from going to court. He wanted me to keep in
touch with him before I did anything. I don’t know
how long it was. He promised to have a man next
week, and a man came and asked me to give him a
list of all the articles, and I gave it to him, went
OVer every one.

Q. Prior to the commencement of this suit did
any officer or agent of the railroad company, the
Frie Railroad Company, deny that it was a black
bag that was lost, and that it was your bag?

Mr. McIntyre: I object.
The Court: What is the difference?
Mr. McIntyre: I ebject on the ground that

40
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there is no proof that it was an officer or
agent, or any one representing the railroad
company, spoke to him. The mere assertion
that it was an officer or connected with the
[Erie Railroad would not establish that.

The Court: I don’t think that whether it
was or was not, and whether anybody ever
spoke to him about it would make m.n' dif-
ference. '

Mr. McIntyre: Furthermore the witness
is here in rebuttal. I understand that they
are putting him on the stand to rebut rest"i-
mony offered by our witnesses.

The Court: It has not been shown that a
duly authorized agent knew it was a particu-
lar kind of bag. |

Mr. Saperstein: I will reframe the ques-
tion.

: (.2. You say you spoke to an agent of the lirie
Railroad Company? A. I spoke to a man on the
phone at least three times.

Q. Did he tell vou who he was? A. Well, I asked
the station master, and he gave me a number to call
up.

Q. And you called up that number? A. I called
up that man and he sent a man to my office and I
gave him a list of where 1 bought all this stuff.

Q. And he said nothing about the ownership of
the bag? A. Not at that time or at any other time.

Mr. McIntyre: I don’t think that question
is proper. I will stipulate, if you want me to,
that Mr. Girden said it was a black bag.
There is no difference. |
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CROSS-EXAMINATION by Mr. McIntyre:

Q. You say you tipped Mr. Thompson, did you?
A. Yes, sir.

Q. At the taxicab, and you went directly home,
did you? A. I took the lady home.

Q. You and your now wife? Where did you live?
A. 1 lived home.

(). And where was that location? A. Waverly
Place.

Q. New York City? A. Yes, Sir.

(). Downtown or up? A. Around Eighth Street,
Fourth and Kighth Street, between that section.

Q. Did you go over in a taxi? ‘A. Took the ferry

ACTOSS.
Q. In a taxicab? A. Yes, SIr.
(). You say you tipped Mr. Thompson first in the

train, in the office, and then again in the taxicab?
You tipped him three times, as [ understand it. A.
[ didn’t say anything of the kind.

Q. I am only asking if you did; I am only ask-
ing you what you did say ?  A. I tipped him after
I bought the ginger ale on the tra in, and then at the
taxicab.

Q. The tipping is the only part we are interested
in. A. I tipped him then, and then at the taxicab
at the side of the terry that we got into, because
Mis. Girden was not feeling well, all the excitement
there, and we took a taxicab at the ferry across.

Q. You say that Mr. Thompson made a report,
did you? A. I made the report and the man asked
me to describe it.

Q. Describe it? A. What Mr. Thompson said,
he said the bag was stolen.

Q. Now, you say that Mr. Thompson said the bag
was stolen? A. He said it was. He said a large
black bag was stolen. That 1s what he said; he de-
scribed it as a large black bag.
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Q. And he said nothing more about the bag,
Thompson didn’'t say anything more? A. I think
perhaps somebody else—the reason he asked me to
describe what was in the bag was because Thomp-
son said that perhaps somebody made a mistake.

Q. That is what he said? A. He said the bag was
stolen. He said perchance somebody took it by mis-
take. That is what he told the man.

Q. Did he say anything else? A. Yes, sir.

Q. What else did he say? A. He told me to re-
port the thing to the office and give my full number.
Q. Mr. Thompson did that? A. No, he did not.
Q. I am asking you what Mr. Thompson said? A.
Yes, he did, he said he was very sorry about the

whole thing, he said he hopes I find my bag.

Q. He said that it was a black bag that was
stolen? A. He told the station master it was a black
bag, a large black bag.

Q. Then he corrected what he said, that some-
body took it away by mistake? A. No, he didn't
correct it, he just added to that.

Q. What was the addition? A. He said somebody
took it by mistake.

Q. Wasn't that a correction? A. I don’t think
SO.

Q. We will not quarrel on that? A. He supple-
mented it.

Both sides rest.
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Mr. McIntyre: I now move for a direction
of verdict in favor of each defendant on the
grounds I mentioned yvesterday in my motion
for nonsuit.

(1) That the plaintiff has not shown any
negligence on the part of the defendant com-
pany, or its agent, Thompson, as alleged in
the complaint which was the proximate cause
of the loss.

(2) On the ground that the rule requires
that the plaintiff shall show by a fair pre-
ponderance of the evidence in the case, any
such negligence before he is entitled to a ver-
dict, and that the plaintiff has not borne
that burden.

(3) On the further ground that we owed
the plaintiff no duty other than that of rea-
sonable care and the plaintiff has not shown
that we did not use such care and precaution.
[t is not our duty to take the baggage of an
individual and deliver it back again; our
duty is simply to use reasonable care to take
the bageage off the train and place it on the
station platform.

(4) We further contend that this defend-
ant was a gratuitious bailee of the plaintiff,
in that he engaged the defendant Thompson
for his own convenience to take the grip from
the train to the platform.

(5) On the ground that there is contribu-
tory negligence on the part of the plaintiff
in that the plaintiff or passenger as in this
particular case, engaged his fiancee in con-
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versation and did not give attention to the
disposition of the baggage; the defendant
certainly is not liable if there is contributory
negligence.

The Court: I think there is enough to go
to the jury: I will deny your motion and
give vou an exception.

Mr. McIntyre: Note my exception.

Thereupon counsel summed up to the jury.

(At the request of the foreman of the jury
the Court reopened the case to call Andrew
Thompson. )

ANDREW THOMPSON, re-called:
dxamination by the Court:

Q. The foreman wants to know whether or not
you accompanied this gentleman to a cab after you
had gone to the baggage room?

The Witness: No, I didn’t.

By the Court: Q. He did not tip you for carry-
ing this bag to the cab? A. No, sir, didn’t go to
the cab.

CHARGE
The Court then charged the jury as follows:

The Court: Gentlemen of the Jury:

On December 28, 1924, Irwin K. Girden became
a passenger of the Iirie Railroad Company at Port
Jervis in the State of New York, having bought his
ticket, and T understand that it is not disputed that
he was a passenger to New York Clity over the lines
of this company.

He claims that at that time he had with him two
bags, which he describes as a large black bag, and
another bag of a tan or lighter color which he de-
scribes as belonging to the lady who subsequently
became his wife.

They travelled together on this train and in what
might be called a Pullman car, at least a car other
than that ordinarily devoted to the carrying of pas-
sengers on a regular ticket, to Jersey City. When
they reached their destination on the New Jersey
side of the river, the plaintiff here claims that he
turned over the two bags to Mr. Thompson, Andrew
Thompson, who it is conceded, as I understand it,
was an employe of the Erie Railroad Company ; that
he did that for the purpose of having these bags
taken from the car to the platform outside.

He says that he followed in a few minutes after
the bags had been taken out and put on the plat-
furm, and when he got out there, he asked for the
bags and one of them was missing and he says it
was the large black bag which belonged to himself.
It was not delivered to him; it could not be found.

He made a complaint regarding its alleged loss
and not having been returned to him and he not
having been compensated for the value of the ar-
ticles therein contained, he has brought this suit
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as plaintiff against Andrew Thompson and the Erie
Railroad Company, to recover the reasonable value
of the bag and its contents, and the plaintiff’s claim
is based upon a charge of negligence. Tt is insist-
ed that Andrew Thompson was negligent and that
his negligence was the proximate cause of the dis-
appearance of this bag, and that he was an employe
of the Erie Rialroad Company, acting within the
scope of his authority at the time, and that there-
fore the Iirie Railroad Company, as well as Thomp-
son, is responsible for this loss inasmuch as it is
claimed that the articles contained in this bag con-
stituted personal bageage.

Well, now, these defendants, both of them. An-
drew Thompson and the Erie Railroad Company,
‘both charge this plaintiff with contributory negli-
gence. They both deny that they were negligent.

The Erie Railroad Company claims that Thomp-
son was not its agent for the purpose of removing
these bags from the compartment in the car to the
platform ; that the articles were not what are term-
ed personal baggage, concerning which T will speak
to you in a moment, and they insist, that is, the Erie
Railroad Company, that if there is any responsibil-
ity, the responsibility is only and solely that of
‘Thompson, because they say that it was an act of
courtesy on his part, not connected with and within
the scope of his employment by the Iirie Railroad
Company.

Now, there briefly you have the issues presented.
You see, the suit is based upon a charge of the
negligent handling of the plaintiff’s personal bag-
gage, while a passenger on the train of the LErie
Railroad Company by the defendant Thompson as
agent of the Iirie Railroad Company, as the proxi-
mate cause of which it is claimed that the bag was
lost o1 stolen o1 disappeared.

Charge

Now, the burden rests upon the plaintiff here to
prove his case to your satisfaction by a fair pre-
ponderance of the evidence. Now, that does not
necessarily mean the greater number of witnesses
on the one side, nor on the other. It has reference
more particularly to the greater weight of the evi-
dence. It refers to the quality rather than to the
quantity of the proof on the one side or on the other.

Now, in the first place, gentlemen, with respect
to this case, which the plaintiff has the burden of
proving to vour satisfaction by a fair preponderance
of the evidence, it must be apparent that the first
question to be solved is whether or not the bag
which was lost, and apparently it is conceded that
one bag was lost, belonged to this piaintiff. Was it
his bag? If it was not, that ends the case, of course,
because he could not have a recovery for the loss
of a bag and the contents of a bag which didn’t be-
long to him.

Now, the next point which seems, I think, to be
conceded, is whether or not this bag, this particular
bag for which this claim was made, was delivered
to Mr. Thompson for the purpose of being carried
from the car to the platform. I understood him to
say it was; therefore your duties with regard to
that point are solved.

Then the next question which will present itself
is whether or not the defendant Thompson, as far
as the Erie Railroad Company is concerned, in do-
ing what he did at the time, was the servant of the
irie Railroad Company, acting within the scope
of his employment, because if he was not so acting,
then any negligence, if you should find that there
was any negligence on the part of Thompson, could
not be chargeable to the rie Railroad Company.

Now, it is not denied by the witnesses produced 4()
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here that Thompson was employed by the Erie Rail-
road Company and he says that it was for the pur-
pose of assisting passengers with their baggage on
and off the train. Now, any negligence which could
in any way be chargeable as against Thompson must
have occurred between the time when he took over
the bags and the time when the loss was discovered
upon the station platform. Now, in doing what he
did in that period of time, was he the agent of the
company, acting within the scope of his employ-
ment.

Our Supreme Court has said, that for all acts
done by the servant in obedience to the express or-
der or directions of the master, or in the execution
of his master’s business, within the scope of his em-
ployment, and for acts in any sense warranted by
the express or implied authority conferred upon
him, considering the nature of the services required,
the instructions given and circumstances under
which the act is done, the master is responsible. For
acts which are not within these conditions, the ser-
vant alone is responsible.

Well, now, gentlemen, a servant may derive au-
thority other than by express direction. If a line
of conduct is pursued by a servant or agent for a
period of time sufficient for it to have become known
to his employer and the employer permits that per-
son to continue on in the doing of that thing with-
out objection, so that a custom grows up of permit-

ting the agent to do the thing which later is com-
plained of, then the master could not successfully
say that the agent had no authority to do that thing.
and so, whether or not an act is within the scope of
the agent’s authority, may depend upon something
more than the exact language of the instructions

40 given to the agent himself. It is not only what he

Charge

is directed to do, but what he is held out by impli-
ation on the part of his master as having the au-
thority to do.

So, gentlemen, if yvou reach the conclusion that
Thompson, in doing what he did on this occasion
was not acting within the scope of his employment
for this company, that would end the case so far
as the Erie Railroad Company is concerned and you
would be required to bring in a verdict in favor of
that company and against this plaintiff.

But of course that would not relieve the defend-

ant Thompson if he were found to be negligent and
his negligence was the proximate cause of the loss
of this bag.

Now, if Thompson was acting within the scopé of
his authority at the time, then what duty was ow-
ing from the company to this plaintiff? If the por-
ter was acting within the scope of his employment
when he took the bag, in legal effect it was the same
as if the defendant personified had taken it, and
therefore the plaintiff’s property was lawfully in the
possession of the defendant, then the question
arises, what was the duty of the defendant in refer-
ence thereto. Its position was not that of a carrier,
because the bag had not been checked as baggage,
nor entrusted to the company for the extent of the
journey, but had been retained in the custody of the
passenger throughout this trip until arrival almost
at the destination. But it was delivered at this
particular time, delivered to this defendant, Thomp-
son, only for the special purpose of aiding the plain-
(iff as a passenger in getting off the train, as he
says, in accordance with his usual custom, if that
is the case, if that is a fact. Hence the Railroad
Company was not liable as an insurer in this case.
[ts position was that of bailee and the law of bail-

10
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ment measures its obligation to the plaintiff in re-
gard to his property.

In the absence of special agreement, it has been
held a carrier, such as a railroad company, does not
assume control of such money or other personal
effects as passengers may bring into its cars, and
its duty with reference to such effects is merely to
exercise reasonable care to protect them from loss
or injury. It does not assume to exercise the liabil-
ity of an insurer, but becomes liable only for fail-
ing to exercise such reasonable care to protect such
effects; and that liability extends to their employes
while acting within the scope of their employment
in carrying passengers’ baggage-to and from the
trains.

So you see, at the bottom and fundamentally,
there could be no liability here even though Thomp-
son was acting at the time within the scope of his
employment, unless Thompson was negligent and
unless he did something which a reasonably pru-
dent person would not have done, or he failed to
do something which a reasonably prudent person
would have done under the same circumstances.
And further, unless any negligence on his part was
the proximate cause of the disappearance of this
baggage.

Now, by proximate cause, we mean that cause
which naturally and probably led up to and which
might have been expected to produce the very re-
sult complained of. It is the moving cause, the
cause which leads up to the result complained of.

Now, gentlemen, even though you should find
that this bag which disappearved, was the plaintiff’s
bag, that in taking it and doing with it what he
claims to have done with it, Mr. Thompson was act-

40 ing within the scope of his employment, and that
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he was negligent and that his negligence was the ap-
proximate cause of the disappearance of this bag,
nevertheless, gentlemen, so far as the Erie Railroad
Company is concerned, it would, under such cir-
cumstances, ounly be responsible for such articles
contained in this bag, as well as the bag, itself, as
constituted personal baggage. |

Now, I think when I have given you a definition
of personal baggage, it will be readily seen that
most. of these articles would fall within the defini-
tion of personal baggage. But for the purpose of
complete understanding of this case, it has been
said that the term baggage, or the term luggage
which means the same thing, within the rules de-
termining a carrier’s duty to transport baggage and
its liability for the delay, loss, or injury thereof,
is generally so defined as to include whatever ar-
ticles a passenger usually takes with him for his
own personal use, comfort, and convenience, ac-
cording to the habits or wants of the particular
class to which he belongs, either with reference to
his immediate necessities or the ultimate purpose
of his journey.

Our courts have said that he is entitled to take
with him for use his personal baggage proper to the
journey and its object, that is, not only wearing ap-
parel for use and ornament, but also other articles,
within reasonable limit, the use of which was per-
sonal to him during the journey and in accomplish-
ing its purposes.

Now, as to all other articles, which, though you
find that they were in such bag, did not constitute
personal baggage, even though you should find there
was liability so far as these other elements of lia-
bility are concerned, the railroad company would
only be responsible for those things which consti-

PR S Se e i e




(harge

tuted personal haggage within this rule, and you
will remember what the items were as have been
detailed here by the plaintiff himself.

But, gentlemen, even though you should find that
Thompson took over the custody of the plaintiff’s
bag and that it was his bag which disappeared and
that it disappeared and was not found because of
any negligence on the part of Thompson as the
proximate cause of its non-delivery to the plaintiff
in this case, under the evidence here, and if you find
that it constituted personal baggage, and that
Thompson was the agent or servant of the company,
acting within the scope of his authority, still you
have another question to determine before yvou could
render a verdict in favor of this plaintiff and against
these defendants or either of them.

And that is, whether or not the plaintiff was
himself guilty of any contributory negligence. That
is set up as a defense here by these defendants, and
that being the case, the burden now rests upon them
‘to prove that to you by a fair preponderance of the
evidence in this case. Now, the evidence bearing
upon the plaintifi’s contributory negligence 1s
rather meager. but of course, he was required to
exercise reasonable care with respect to this bag-
gage. If he did not exercise such reasonable care
and thereby contributed in any measure or degree
to the eventual loss as it is claimed, then he could
not have a recovery and your verdict would have
to be for the defendants and against the plaintiff
in this case.

Now, as I intimated a moment ago, if you find
that Thompson was liable in this case, it would not
necessarily follow that the Erie Railroad Company
would be liable also, because that would depend up-

Charge

scope of his authority in doing what he did upon
this occasion. That is the only way that you can
tie up any negligence, if found on his part, with the
defendant Erie Railroad Company. So, if it should
appear that Thompson was negligent and that his
negligence was the proximate cause of the losing of
this bag, and this plaintiff was free from any con-
tributory negligence, and it was his bag that was
lost, vou might find that Thompson was liable; at
the same time, vou might find that he was not act-
ing within the scope of his employment and find
that the Erie Railroad Company was not responsi-
ble, and in such event, it would be entitled to a ver-
dict as against the plaintiff of no cause of action.

Now, gentlemen, I think I have covered the rules
of Taw applicable to this case, as far as it is neces-
sary. and it is for you to apply them to the evidence,
having these rules to guide you. You must remem-
ber that you have to decide this case upon the evi-
dence that has been presented here. You have taken
vour oath to that effect. You are not to be swayed
by passion or prejudice, or what you may think may
have occurred on this occasion; if there is no evi-
dence to back it up, or no inference that can be
reasonably drawn from the evidence that has been
presented here. You are to decide the issue upon
the evidence presented, together with the reasonable
inferences that may be drawn from that evidence,
applying the rules of law that I have given you.

If you do that.conscientiously, you will then ren-
der a right verdict, no matter whether you find for
the plaintiff or the defendants.

But, gentlemen, if you find for the plaintiff, you
should have in mind the rule as to the admeasure-
ment of damages, remembering what I have already
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recover as against the Erie Railroad Company for
such items as were lost as constituted personal bag-
gage within the rule that I have read to you. For
such articles, if he is entitled to your verdict at all,
he is entitled to recover the market value of such
articles at the time of their disappearance, which
was December 28th, 1924, according to the plain-
tiff’s own testimony.

Now, there has been no direct testimony as to
the actual market value of these articles at that
specific time. The plaintiff has been permitted to
testify to the cost of most of these articles, and that
was done because market value is not easily ascer-
tained. It is an element to be taken into considera-
tion, but the sole measure of damages is not the
original cost price of these articles, but it is the
market price of these articles; yet the original cost
IS an element to be considered in ascertaining the
market value at the time of the loss. You must
remember what has been said upon the subject; the
length of time the various articles have been in use;
the circumstances under which they were pur-
chased ; the condition they were in according to the
testimony, at the time they disappeared. It would
not do to say now that the market value of these
articles would be the price that was paid for them ;
what the plaintiff is entitled to rocover you would
ascertain by ascertaining the value of them at the
time of the incident.

You may now retire. .

(The jury retired.)

Mr. Saperstein: I except to that part of your
Honor’s charge wherein your Honor states that if

40 it was not the plaintiff's bag, he could not of course
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recover. There is no proof in the case that it was
not the plaintiff’s and that the contents of the bag
did not belong to the plaintiff is not disputed. Also
to so much of the charge as fixed the duty of the
railroad company as regards the plaintiff as that
of bailee.

The Court: That that did not allow them to say
that he was an insurer?

Mr.SMecilntyre: I execepttto that ipart ol ‘the
Court’s charge where the Court charged that where
the master permits something to be done or a course
of action to continue with the master’s knowledge,
then the jury may find for the plaintiff as against
the railroad company as being prejudicial to the
defendant railroad company.

(The Jury was summoned to the court room by
the Court.)

The Court: Gentlemen: I have called you back
because in an extemporaneous charge, there may
be certain items that are not clearly developed.

In taking up the question of damages just now,
if vou find for the plaintiff, that the plaintiff was
entitled to vour verdict, I may have stressed the
[orie Railroad Company as a defendant, stating that
for such of these articles as would constitute per-
sonal bageage, that the plaintiff would be entitled
to recover the market value thereof. I did not men-
tion Thompson. Of course, the same measure of
damages would apply to him, if he exceeded or went
bevond the scope of his authority, not acting within
the scope of his authority as a servant or agent of
the railroad company, so that if you find that he
took over these things as bailee himself, then of
course the plaintiff would be entitled to a verdict as
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against him, if otherwise liable, that is that his neg-
ligence was the proximate cause of this loss, and
this plaintiff was not in any way contributorily
negligent ; why, then, the plaintiff might recover
the market value of the articles that were in that
bag at the time. But, on the other hand, if he was
acting within the scope of his employment—now,
get this clearly, if he was acting within the scope
of his employ m(*nt then of course the plaintiff could
recover as against the railroad company for such
articles as constituted personal baggage and the
market value thereof at the time of the loss.

Now, I may have said there could be no recovery
if' this bao didn’t belong to this plaintiff. T should
qualify that, if T did say that: I say that there
could be no recov ery if these articles were in a bag
belonging to somebody else and they were not the
property of this plaintiff. In other words, if this
was the bag of the lady who was acc ompanying him
at the time, and the contents belonged to that lady,
then of course there could be no recov ery here, but
if on the other hand, the contents of the bag did
belong to this plaintiff and you find that the defend-
ants were otherwise liable, remember this, that
whether these articles in that bag were actually
bought by him, or only loaned to him, he could re-
cover for their loss, and he would be compensated
for their market value: he would be entitled to re-
cover the market value from these defendants if you
find that he is entitled to recover anything at all.

Now, exception has been made to another portion
of the charge which counsel has got confused. It is
claimed that I said that if you should find there was
a course of conduct on the part of this defendant
Thompson in taking the ] bags of passengers from in-

4() side and out to the station platform, and that this
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was known to the defendant company, that therfz-
fore they would be liable to the plail_ltl_ff. I don’t
think I put it as broad as that: What 'I meant
was, and I repeat it now so that there w‘ﬂ.l be 1.10
doubt about it. You could not find the Erie Rail-
road Company responsible, even though all the
otlier elements were present that I have mentioned
constituting liability, unless you fur ther find that
what this man Thompson did which accounted f();
s+ bronght about or was the proximate reason or
cause f(k)rr the loss of the bag, was done within the
scope of his authority, and also such ("()nd}wt ml%h*t
be expressed by word of mouth, or 1t might arise
by implication or it might have gT'own. out of :1(31:153
done by the agent as a result of hl.S being h(.eld ou
by this company as having certain authority, al-

though it was not expressly and directly given to

him. :
Now, gentlemen, you may retire.

(The jury retired.)

2()




OPINION OF SUPREME COURT

(£iled, March 3, 1927 )
NEW JERSEY SUPREME COURT

No. 36, Oct. T. 1926.

IrWIN K. GIRDEN,
VS.

ANDREW THOMPSON and Eris |
RAILROAD COMPANY,

Appeal from Hudson County Circuit Court.
20 Argued before Gummere, Chief Justice, and Jus-
tices Trenchard and Minturn.

For the appellants, Edward A. Markley and Charles
W. Broadhurst.
For the respondent, John N. Platoff.

PER CURIAM.

The plaintiff was a passenger traveling on a train
30 of the Erie Railroad Company from Port Jervis to
Jersey City, riding in a parlor car attached to that
train. When he reached his destination he surren-
dered possession of his suit-case to the defendant
Thompson, who was a porter on the parlor car. The
latter carried it out to the platform, together with
bageage belonging to other passengers. When the
plaintiff alighted he discovered that his suitcase had
disappeared, and a search made for it by the porter
was 'un;u':'xiling. The present suit was instituted to

Opinion of Supreme Court

recover the value of the suit-case and 1ts contents.
The plaintiff had a verdict against both the railroad
company and the porter, and the defencdants have
appealed from the judgment entered upon it.

The only ground upon which we are asked to re-
verse this judgment is that there was no evidence
of negligence on the part of the defendant Thomp-
son which was the proximate cause of the plaintiff’s
loss, and that consequently, a verdict should have
been directed both in his favor and in favor of his
employer, the railroad company as requested by
their counsel. We think the motion was properly
denied. The company was a bailee, performing a
service incidental to the carriage of the plaintiff
as a passenger. The law required it, as such bail'ee,
to exercise some degree of care for the protection
of the plaintiff’s suit-case while in the possession of
its agent to prevent it from becoming lost or stolen.
Whether it discharged this duty or not depended
upon the proofs submitted, and presented a ques-
tion of fact for the determination of a jury, rather
than one of law, to be settled by the court.

The judgment under review will be affirmed.




JUDGMENT OF AFFIRMANCE
(FMled, March 22, 1927)

NEW JERSEY SUPREME COURT

10  On Appeal from Hudson County Circuit Court

IrWIN K. GIRDEN,
Plaintiff-Respondent,
VS.
ANDREW THOMPSON and ERrig
RAILROAD COMPANY,
Defendants-Appellants.

This cause having been duly brought to a hearing
on an appeal from the Hudson County Circuit
Court at the October Term, 1926 of this Court, and
the Court having heard IEdward A. Markley and
Charles W. Broadhurst, of counsel with the defend-
ants-appellants, and John N. Platoff, of counsel
with the plaintiff-respondent, and having duly con-
sidered the questions brought up by this appeal and
finding no error in the records or proceedings in the
Hudson County Circuit Court ;

[T IS THEREUPON ORDERED AND ADJUDGED that the
judgment of the Hudson County Circuit Court from
which this appeal was taken, be and the same here-
by is in all things affirmed with costs; and that the
record in this case be remitted to the Hudson (foun-
ty Circuit Court for further proceedings thereon ac-
cording to law and the practice of that court.

Entered March 22nd, 1927,

On motion of

40) JOHN N. PLLATORY,
Attorney of Plaintiff-Respondent.

.
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Notice of Appeal
A true copy.

Edward J. Kelleher,
Clerk.

NOTICE OF APPEAL
(Filed, March 26, 1927)
NEW JERSEY SUPREME COURT

Action at Law.

IrwIN K. GIRDEN,
Plaintiff-Respondent,
\b
ANDREW THOMPSON and ICRIE
RAILROAD COMPANY,
Defendants-Appellants.

To John N. Platoff, Hsq., Attorney for Plaintiff-
Respondent:
Sar:

TAKE NoOTICE that the defendants-appellants ap- 3(
peal to the Court of Errors and Appeals from the
whole of the judgment entered in this case.

: Respectfully,

Dated, March 24th, 1927.

COLLINS & CORBIN,
Attorneys of Defendants-Appellants.

Nervice acknowledged March 24th, 1927.
John N. Platoff,
Atty. of Plaintiff-Respondent.




GROUNDS OF APPEAL
(Filed, March 1927

NEW JERSEY COURT OF ERRORS AND
APPEALS

Action at Law.

On Appeal from New Jersey Supreme Court

IrWIN K. GIRDEN,
Plaintiff-Respondent,
VS. '

ANDREW THxHOMPSON and IRIE
RAILROAD COMPANY,
Defendants-Appellants.

The appellants state the following srounds of
Appeal:

1. The Supreme Court of New Jersey erred in
giving judgment for the plaintiff-respondent, in-
stead of for the defendants-appellants for some one
or more of the grounds of appeal urged in said Su-
preme Court.

Dated, March 26th, 1927.

Respectfully,
COLLINS & CORBIN,

Attorneys of Defendants-Appellants.

Service acknowledged March Lt
John N. Platoff,
Attorney of Plaintiff-Respondent.

NEW JERSEY

Court of Zrrors and Appeals

ON APPEAL FROM NEW JERSEY SUPREME CourtT

10

IrwIN K. GIRDEN,
Plaintiff-Respondent,
VS.
ANDREW THOMPSON and ERIE
RAILROAD COMPANY,
Defendants-Appellants.

Action at Law.

BRIEF OF COLLINS & CORBIN IN BEHALF D
OF DEFENDANTS-APPELLANTS

(1)

Statement of the Case

This appeal brings before this Court for review
a judgment of the Supreme Court in favor of the
plaintiff-respondent (hereinafter referred to as the 30
plaintiff), and against the defendants-appellants
(hereinafter referred to as the defendants). The
action was brought to recover damages for the loss
of personal property, consisting of a handbag and
irts contents, sustained by the plaintiff on December
28, 1924, while a passenger on the train of the de-
fendant, Erie Railroad Company. The loss occur-
red at Jersey City, while the plaintiff, together with
other passengers in a parlor car, were alighting
with their baggage. The defendant, Thompson, who 4()




10

20

Was a porter on the car, assisted them to alight in
the customary manner. Originally, there was 2
third party defendant, namely, the Pullman Com-
pany, but at the opening of the case, a discontinu-
ance was consented to by the plaintiff as against
that defendant (iR 2y iihe complaint charges that
the defendants were negligent in the care of the
plaintiff’s grip, and that its loss was due to such
negligence (p. 4, 11. 20-30). At the close of the
plaintiff’s case, counsel for the defendants moved
for a mon-suit, and at the close of the entire case,
for a direction of verdict in favor of the defendants,
both of which motions were denied by the Trial
Judge and exceptions noted (pp. 46-47 ; pp. 67-68).
The case was submitted to the Jury who returned a
verdict in favor of the plaintiff and against the de-
fendants, for $580 (p. 11). The case was origin-
ally tried in the Hudson County Circuit Court and
from the judgment therein entered, an appeal was
taken to the Supreme Court (p- 1). The Supreme
Court affirmed the judgment below (p. 84), and it
is from the judgment of the Supreme Court that
the present appeal is taken to this Court (p. 85).

(2)

Grounds of Appeal

# v, ¢ N ‘f“ 'L'! :
The grounds of appeal are as follows

“The Supreme Court of New J eljsey erred
in giving judgment for the plaintiff-respon-
dent, instead of for the defendants-Appel-
lants, for some one or more of the gro\l’mds of
appeal urged in the Supreme Court.’

Only one ground of appeal was argued iI.l the Suf—
preme Court, namely, that there was no ev1dence: 0}-l
any negligence on the part of the d.efe.ndants whic
was the proximate cause of the plaintiff’s losg. T'he
other grounds of appeal are, therefore, considered

waived.




3)
Brief of the Argument

) §

THERE WAS NO EVIDENCGEOF ANY NEGLI-
| GENCE ON THE PART OF THE DEFEND-
ANTS WHICH WAS THE PROXIMATI
CAUSE OF THE PLAINTIFEF’S LLOSS.

There were only two witnesses who testified in
the case, namely, the plaintiff, Girden, and the de-
fendant, Thompson. There was no dispute between
them. The material facts are not contradicted or
controverted. Girden testified that after purchas-
ing tickets at Port Jervis, New York, he boarded
a train of the defendant, Iirie Railroad Company,
and occupied a seat in the parlor car on the trip
from that place to the terminal at Jersey City, New
Jerseyv. He had a black collapsible bag containing
wearing apparel that had been used on a vacation
from which he was returning. He placed the bag
alongside of his seat in the parlor car (p. 13, 1. 30
to p. 14, 1. 40). The defendant, Thompson, was a
porter in the parlor car and during the course of
the trip served the plaintiff with lemonade and
“other things” (p. 15, 1. 1-10). As the train ap-
proached the station at Jersey City, Thompson took
the bags of a number of passengers in the car and
placed them on the front platform of the car. Among
other bags he took that of the plaintiff. At that
time the train was slowing down for the station (P.
15, 11. 20-30). The plaintiff waited in line with the
other passengers to alight facing the platform on
which Thompson had placed the bags. When the
train stopped he saw Thompson take all the bags
from the car platform to the station platform (p-
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15, 1. 30-40). The plaintiff was the fifth or sixth
passenger to alight from the car to the station plat-
form (p. 16, 1. 1-10). Upon alighting he observed
Thompson standing near six or seven bags in a pile
(p. 16, 11. 10-20). The plaintiff looked for his bag
and not finding it asked Thompson where it was.
Thompson replied that perhaps someone had taken

it by mistake and requested the plaintiff to wait:

until the other bags were taken to see if one was left
over (p. 16, 11. 25-35). There were originally about
ten or twelve grips in all that Thompson had taken
from the car. Some of the passengers carried their
‘own grips off the car (p. 36, 1. 1-40). Passengers
alighted from other cars of the train and were walk-
ing on the platform where the grips were placed (p.
38, 11. 20-30) . After all the grips were taken, Thomp-
son informed the plaintiff that his bag must have
been stolen and they reported the loss to the station
master (p. 39, 11. 30-40).

Thompson testified that he was a parlor car por-
ter and among other duties assisted the passengers
in the parlor car to board and alight, carrying their
baggage when permitted or requested to do so (p.
45, 11. 10-30). On the day in question when the
train was nearing the Jersey City station the plain-
tiff told him to carry his bag from the car. Thomp-
son collected ten or twelve other grips and placed
them on the platform of the car as the train was
Stopping at the station. When the train stopped
he carried the bags from the car platform and
blaced them on the station platform. This was the
‘¢ustomary and ordinary way of doing the work.
‘While a lady passenger was alighting from the car
some part of her clothing caught on the car door
and he momentarily stepped away from the pile of

‘grips to assist her in alighting (p. 48, 11. 30-40).

After completing that task the plaintiff who was

‘then on the station platform asked Thompson where
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his grip was and claimed that it had disappeared.
It was impossible for the porter to know and identi-
fy the grips or the passengers to whom they belong-
ed as he was required to remove ten or twelve and
after placing them on the station platform the va-
rious passengers upon alighting pick out their own
grips. The plaintiff was present during the entire
time (p. 49, 11. 20-40).

The above resume’ of the testimony discloses that
the only facts proven by the plaintiff were the de-
livery of the grip to the defendant, Thompson, for
the purpose of removing it from the car to the sta-
tion platform and the disappearance of the grip due
either to the mistake of a fellow passenger carry-
ing it off or the wilful intent to convert it by a fel-
low passenger. The duty of a railroad company in
cases of this kind is thus stated in 10 Corpus Juris,

20 1203

“The passenger has the right to retain in
his possession and under his control, and to
have carried as a part of the transaction a
reasonable quantity of personal bageage ap-
propriate to the journey. This right, how-
ever, to take personal belongings and other
articles with him into the cars or other
vehicles of conveyance is subje('t to reason-
able regulation, not only as to what may be
thus taken, but also as to how far the car-
rier will be liable for articles retained by the
passenger under his control.  In the absence
of a special agreement, a carrier does not as-
sume control of such money or other person-
al effects as its passengers may bring into
its cars, and its duty with reference to such
effects is merely to exercise reasonable care
to protect them from loss or injury; it does
not assume the carrier’s liability of an in-
surer, but becomes liable only for failing to

jo=
{

exercise such reasonable care to protect such
effects from loss or injury, and this liability
extends to less occurring through an em-
ployee while acting within the scope of his
employment in carrying a passenger’s bag-
gage to or from the train, but does not extend
to large sums of money or other property of
exceptional value retained by the passenger
in his control, without the knowledge of the
carrier. The mere fact of a loss, without any
curcumstance connecting it with a failure on
the part of the carrier’s employees to exer-
cise due care, is not sufficient to show that it
was caused by negligence.”

In Union Pacific R. R. Co. ads. Robert N. Grace,
143 Pac. (Wyo) 353; 1915B, L. R. A. 608, it was
held, in a case where the facts were identical with
the facts in the case at bar, that:

“No negligence sufficient to hold a railread
company liable for loss of hand baggage of
a passenger is shown by the fact that the por-
ter took it, with that of other passengers, to
remove it from the car at destination, and
placed it in the vestibule, and that when the
owner, who was among the last to leave the
car, reached the vestibule, it was gone.”

In the course of the opinion the Court said:

“When the train arrived at Cheyenne he
assisted the passengers, including plaintiff,
by carrying their hand baggage from their
respective seats in the car to the vestibule
at the end of the car at which they made
their exit, and placed the baggage there. It
is apparent that he could not have given any
particular piece of baggage his undivided at-
tention; and it is probable that the plain-




tift’s suit case was taken by someone else in
passing through the vestibule on leaving the
train. To hold the defendant liable for the
loss of the suit case in this case would in
effect be a holding that it was an insurer,
which 1t was not. Ordinary care did not re-
quire the defendant to see to it that no pas-
- senger took from the car other baggage than
his own. It was so held in Springer v. Pull-
man Co., 234 Pa.. 172, 83 Atl. 98. ‘To so hold
would be to impose on the company the duty
of seeing that no passenger left the car with
any baggage except his own, which again
would be virtually making the carrier an in-
surer, besides subjecting the .passengers to
a scrutiny and surveillance which the ordi-
nary traveler would have a right to resent.

We cannot think that the ordinary care ex-
acted of the carrier requires any such offici-
ous interference as this.

“There is,no evidence in the present case
showing or tending to show that the care
taken of the suit case by Mayweather was not
such as is usually and ordinarily taken of
such property under similar circumstances.
It may be that, in the absence of any evidence
as to the care taken of the property while in
the possession of a bailee, the proof of its
loss creates an inference of negligence; but
when it is made to appear what care Was
taken, and it is not shown that such care was
not reasonable care, no such inference cal
be indulged in. We have not deemed if
necessary to determine whether the defend-
ant was a gratuitous or an ordinary bailee,
as in our opinion the evidence is insufficient
to warrant the conclusion that reasonable
and ordinary care was not exercised in this
instance.”

9

~In Springer v. Pullman Co., 234 Pa. 172, 83 Atl.
98, it was held that the carrier is only liable for
negligence in the loss of baggage which passengers

‘on its cars keep within their own control. The

Court said (p. 101) :

“In view of all the facts of the case, it
seems impossible that the theft, for theft it

undoubtedly was, was committed by an in- ©

truder. The person who took the satchel
must have been either a passenger or an em-
ployee. It could hardly have been one of the
latter class, since their attention had not
been called in any way to the fact that the
satchel contained valuables of any sort. Why
should one of them without opportunity of
knowing the contents select for plunder the

one satchel in the room that carried such

rich treasure? We may assume from the un-
usual value of its contents that this satchel
was the richest, and, so far as appears, it was
the only one disturbed. The evidence affords
a more reasonable explanation. It does not
appear how many passengers left that car
that night at the intermediate stopping
places; but the evidence shows that some did.
To any one so leaving the car the plaintift’s
satchel was exposed, since it protruded into
the aisle. Certainly such a one had larger
opportunity to take the satchel, and escape
with it undetected than any passenger who
remained in the car, or any servant; and the
evidence to our mind makes it most likely
that it was taken in this way. If it was so
taken, will it be contended that that was an
occurrence which ordinary vigilance on the
part of the company would have prevented?

To so hold would be to impose on the com-: .

pany the duty of seeing that no passengers
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left the car with any baggage except his own, : road company did not call any witnesses but rested
which again would be virtually making the its case on her testimony. Held liable. Vann, J.,
carrier an insurer, besides subjecting the writing the opinion of the Court of Appeals said
passengers to a scrutiny and surveillance ‘ (95 N. E. p. 811) :

which the ordinary traveler would have a
right to resent. We cannot think that the
~ordinary care exacted of the carrier requires
any such officious interference as this. On
the whole we are of the opinion that the evi-
dence of negligence as the proximate cause
of the plaintiff’s loss was not sufficient to
warrant a submission of the case to the jury.
As the case was submitted the jury was left
to conjecture that which the plaintiff was re-
quired to prove.”

In 4 Michie on Carriers, 3148, sec. 3475, the au-

20 thor says:

30

“Tt has been held that where a trainman
acting in the scope of his employment, takes
a passenger’s suit case which has not been
checked as baggage for the special purpose
of assisting the passenger off the train, his
position is that of the carrier but the car-
rier’s liability is that of a bailee and not that
of an insurer but for a theft by the employee
the carrier is liable.”

The case of Hasbrook v. N. Y. etc. R. Co., 95 N. E.
808, 202 N. Y. 363; 35 L. R. A. (N. 8.) 537 may be
cited by the plaintiff as some authority to support
the verdict. The case is clearly distinguishable.
In that case the plaintiff requested the conductor
to send someone to assist her in taking her grip
(which contained clothing necessary for the pui-
poses of her trip) from the train. A trainman was
sent who assisted her off and she later discovered
three rings, which with some money were in a box
at the bottom of her grip, had been stolen. The rail-

“The duty to help passengers on and off
trains carries with it as an incident, under
reasonable circumstances, the duty to assist
a lady traveling with a heavy bag. * * *
Granting that he might refuse to carry off
hand baggage if there were many applica-
tions, or he was otherwise engaged, in fact
he did not refuse, but took possession of the
plaintiff’s suit case. In furnishing the as-
sistance which he assumed to afford to the
passenger he was obliged only to discharge
that duty so as not to conflict with a simalar
obligation Lo other passengers, and if for that
reason he could not have given the suit case
undivided attention, and it had been rifled
without any negligence on his part, the de-
fendant would not have been liable; but in
this case there is no explanation afforded
whatever of how the loss occurred. There is
nothing to show what care the trainman. be-
stowed upon the suit case, and in the absence
of any proof on the subject, the Trial Court
or the jury would be allowed to infer that it
had been occasioned by negligence. ki
Therefore, the plaintiff’s property was law-
fully in the possession of the defendant, and
the question arises what was its duty in ref-
erence thereto. Its possession was not that
of a carrier, because the suit case had not
been checked as baggage nor intrusted to it
for the journey, but only for the special pur-
pose of aiding a lady passenger in getting off

the train, in accordance with a custom estab- 40
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lished by itself and hence it was not liable
as an insurer. Its possession was that of a
bailee, and the law of bailments measures
its obligation to the plaintiff in regard to her
property. Whether it was a bailee for hire
in performing a service incidental to her car-
riage as a passenger with the obligation of

ordinary care, or a gratuitous bailee with-
the obligation of slight care, the result is the

same. In either event, as we held in the case
cited, some care was required, yet none was
shown. The law required the defendant to
return all the property intact, or to explain
its loss in some satisfactory way, but it did
neither. It did not deliver the rings or money
on the implied demand of the plaintiff as she
got off the train, and when confronted by
proof of the facts in court it called no wit-
ness and gave no explanation. If the rings
were stolen from its trainman, it should have
proved the fact, and if the trainman himself
stole them, it would have been no defense,
because the defendant was bound to employ
faithful servants.”

In Wicker v. Boston & A. R. Co., 176 Mass. 275,
" 57 N. E. 601. Suit was brought by a passenger for

30 loss of a handbag and the Court in holding that the

company was not responsible said (p. 206) :

“Tt is well established that the mere loss
of an article is not evidence of negligence on
the part of the defendant. Something more
must be shown.”

We contend that there was absolutely no evidence
of any negligence on the part of the defendant,
Thompson, who was acting as the agent of the de-
fendant, Brie Railroad Company. To submit the

case to the jury merely left them to conjecture what
possible scheme the defendants could have devised
to prevent the less. No different standard or meth-
od for the handling of bageage was proven to exist
on other railroads and in the absence of such proof
the jurv's idea of how to run a railroad should wot
he the rest of liability,  Ningsley oo D, L. & W, R.
R. Co., 81 N. J. L. 536. Traphagen v. Hrie . K.
Co., 73 N. J. L. 7569. Feil v. West Jersey & Sea Shore
R.R.Co., 77 N. J. L.. 502. If the defendants are not
to be held as insurers but responsible only for neg-
ligence the Trial Court should have directed a ver-
dict in favor of the defendants at the close of the
case for the proof then was both uncontroverted
and uncontradicted, that in spite of the exercise of
reasonable care by Thompson and the performance
of his work in the usual and customary manner,
some individual, presumably. a fellow passenger,
stole the plaintiff’s erip. There was no proof that
at the point in question, thefts had been committed
before so as to warn the defendants of the possibil-
ity of loss in that way and there was nothing about
the circumstances on the particular occasion which
would lead the defendants to believe that the grip
might be stolen. While the loss of the grip to the
plaintiff may be somewhat of a hardship it must be
remembered that he could have imposed the liability
of an insurer upon the defendant railroad company
by checking his bageage. He chose to keep the con-
trol and custody of it himself. It appeared from
the testimony that he had made the trip several
times before and knew of the customary manner in
which bageage of this character was handled.

We respectfully submit that the Supreme Court
crred in affirming the judgment and thereby ratify-
ing the act of the Trial Court in refusing to direct
a verdict, because there was no evidence of any neg-
ligence on the part of the defendants which was
the proximate cause of the plaintiff’s loss.




II-
Conclusion

It is respectfully submitted that the judgment
below should be reversed and a wvenire de novo
ordered.
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BRIEF OF PLAINTIFF-RESPONDENT

The defendants in their brief, having expressly
abandoned every ground of appeal, except that
urged before the Supreme Court, to wit: that the
trial court erred in refusing to non-suit the plain-
tiff, and erred in its refusal to direct a verdict for
the defendants, all other questions may be elimi-
nated from consideration.

It must be considered as established that the
relationship of principal and agent existed be-
tween the Erie Railroad Company and Andrew
Thompson; that in taking charge of plaintiff’s
baggage and removing it from the parlor car
to the station platform, Thompson was acting
within the scope of his authority; that for any
negligent conduet on the part of Thompson, the
railroad would be liable; and that the plaintiff
was not guilty of any conduect which contributed
to the loss of his property. These facts estab-
lished, the rulings of the trial court in refusing
to non-suit, or to direct a verdict in favor of the
defendants, cannot be impeached, as will here-
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after be demonstrated. The trial court’s rulings
will be discussed separately.

Point 1

Proof of delivery of plaintiff’s baggage to
defendants, demand for its return, and failure
by defendants to return it, established a prima
facie case and therefore the refusal to non-
suit was proper.

It is not controverted in this case that the plain-
tiff was a passenger upon the railroad of the
defendant company and that he had purchased
tickets both for transportation and for a parlor
seat. As he approached his destination, the de-
fendant, Andrew Thompson, who was a porter
employed by the railroad and acting within the
scope of his authority, requested plaintiff to be
permitted to remove plaintiff’s baggage from
the parlor car to the station platform. Thereupon
the baggage was delivered into the custody of
the porter for that purpose. (State of Case, page
19, 1. 13, et seq.} (State of Case, page 58, 1L
1530

The delivery by plaintiff of his baggage to
the porter created a bailment and constituted
the porter and his principal bailees for the pur-
pose of safelv removing the baggage from the
parlor car to the station platform. Hasbrouck
vs. New York Central & Hartford R. R. Co., 202
N 363, 3o B NS00

In the case cited, the plaintiff had delivered her
baggage to a trainman whose duty 1t was to con-
vev it from the train to the station platform, and
in .(1(‘t(‘l‘hiﬁﬂillgj the nature of the relation created,
the New York Court of Appeals said:

““As the trainman was acting within the
scope of his employment when he took the
suitcase, in legal effect it was the same ag
if the defendant, personified, had taken it.
Bunmell vs. Stern, 122 N.Y., 539, 543, 10
L.R.A. 481, 19 Am. St. Rep., 519, 25 N.K.
910. Therefore, the plaintiff’s property
was lawfully in the possession of the de-
fendant, and the question arises what was
1ts duty in reference thereto. Its posses-
sion was not that of a carrier, because the
suitcase had not been checked as baggage
nor intrusted to it for the journey, but only
for the special purpose of aiding a lady
passenger in getting off the train, in ac-
cordance with a custom established by it-
self, and hence it was not liable as an in-
surer. Its possession was that of a bailee,
and the law of bailments measures its obli-
gations to the plamtiff wm regard to her
property.’”’ (Italics ours.)

The courts of other jurisdictions have gone even
further, and have held that where the carrier em-
ploys porters at stations to convey passengers’
baggage from the railroad coaches to the carriages
or hired vehicles of the passengers, the company’s
ilability as carrier continues until the discharge
of this duty by the porter; so that although a
passenger may have kept his baggage with him
im the raitlroad coach, he may hold the company
hable as a common carrier for a loss occurring
after a delivery of it to the porter at the station.
10 C. J., 1218, and cases cited.

The instant case, however, has been tried upon
the more conservative New York theory and there
has been no attempt to hold the railroad as in-
surer of plaintiff’s baggage, but merely to measure

e e e I
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the obligation of the defendants by the law of

bailments.

The principles quoted by defendants from 10
C. J. 1203, which appear on pages 5 and 6 of de-
fendants’ brief may be entirely eorrect; and it
may be that ‘“the mere fact of a loss without any
circumstances connecting it, with a failure on the
part of the earrier’s employees to exercise due
care, 1s not sufficient to show that it was eaused
by negligence.”” But these principles do not cover
the situation presented in this case because thev
do not take into consideration the legal relation-
ship arising out of a bailment by the passenger
to the carrier.

It is well settled that in an action by a bailor
against his bailee, the plaintiff makes out a prima
facie case of negligence by proving the bailment,
the demand for the return of his property and
failure by defendant to comply with the demand.
Jackson vs. McDonald, 70 N. J. L., 594; Levine
vs. D. Wolff & Co., 78 N. J. L., 308; Dantes vs.
McGanm, 98 N. J. L., 55; Grannan vs. Fox, 100
N J. L., 2885 Hasbrouck vs. N. ¥. C. & H. B. B.
Co., supra; Fairfar vs. N.Y.C. & H.R. R. R. Co.,
67 N. Y., 11; Curtis vs. D. L. & W.R.R. Co., T4
N. Y., 116 (Maflwm vs. Meyer, 75 N. Y., 260;
Schmadt vs. Blood, 9 Wend, 268; Canfield vs. I. (
O.R.R.Co., 96 N. Y., 532; Steers vs. Liverpocl.
New York & P. Steamship Co.,57 N. Y., 1;10 C. J.
1233, and cases cifed; 6 C. J., 1158, and cases
cited.

In Jackson vs. McDonald, supra, the following
rule was enunciated:

““The rule adopted in the more modern
decisions is that the proof of loss or mjury
establishes a sufficient prima facie case
against the bailee to put him upon his de-
fense.”’

D

In Levine vs. D. Wolff & Co., supra, Justice
Minturn, speaking for this court, said:

““When, therefore, the plaintiff proved
the delivery of the chattels in good condi-
tion to defendant, and their destruction
thereafter by fire upon defendant’s prem-
ises, the law presumes the negligence ol
the bailee to be the cause of the loss. and
this presumption could be rebutted only hy
affirmative proof of reasonable care upon

defendant’s part.”’

Defendants do not contend and have not estab-
lished that any of the factors necessary to estab-
lish a prima facie case of negligence against 2
hailee are lacking. Hence the trial court could
not have done other than deny the motion for

non-suit.

Point 11

Defendants offered no sufficient explana-
tion of the cause of the loss and hence the
cuestion of negligence was properly submit-
ted to the jury.

The testimony of the porter, the sole witness for
the defense, was that he took the bags of plaintiff
and carried them to the vestibule platform of the
train, and when the train stopped, he placed then
upon the station platform together with ten or
twelve grips belonging to other passengers. Tiwen
he gave his attention to assisting passengers to
alight and in particular he turned to aid a lady
in distress, whose dress had been hooked on the
door of the car. When he turned around again,
the plaintiff questioned him regarding the where-

New Jersey Stete Library
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abouts of his bag, but it had disappeared. (State
of Case, page 48, 1. 15-35.)

A thorough perusal of the testimony of the
defense will reveal no attempt to account for the
loss of the bag in question. Not even a conjecture
i1s advanced by the witness as to the fate of the
bag.

Under these circumstances, defendants must
be regarded as having failed to assume the bur-
den of going forward with evidence sufficient o
dissipate plaintiff’s prima facie case. Where the
bailor has made out a prima facie case of negli-
gence, and the bailee fails to offer evidence excus-
mmg the non-delivery, the presumption of negli-
gence 1s sufficient to carry the question to the
jury. Jackson vs. McDonald, supra; Fairfax vs.
Ne ¥oO e HiRo BoliCo., supra;: Copifield visB.
& L. R. R., supra; and Steers vs. Liverpool, N. Y.
& P. Steamship Co., supra.

In the Fairfax case, supra, the plaintiff had
purchased a ticket from the defendant railroad
and had checked his portmanteau through to his
destination. The portmanteau was delivered to
the defendant’s baggage room and when plaintiff
demanded 1it, it could not be found and no satis-
factory account or explanation was given of the
cause of its disappearance. Tt did not appear that
there had been any burglary or larceny or that
any other baggage was missing. It was held that
without regard to whether the defendant became
liable as a common ecarrier, it incurred at least
the responsibility of a warehouseman, and that
this evidence made out a prima facie case of neg-
ligence and therefore a direction to the jury to
render a verdict for the defendant was error.

Tn the Canfield case, supra, the New York Court
of Appeals =aid:

7

““Proof of non-delivery to a consignee on
demand, of a portion of the goods deliv-
ered to it for transportation is prima facie
evidence of negligence, in an action against
the carrier, which, in the absence of any
evidence excusing the mnon-delivery pre-
sents a question of fact for the jury.”

Tn Steers vs. Liverpool, N. Y. & P. Steamship

Co., supra, it was held that proof of delivery of
a trunk to a steamship company, demand for its
veturn at the destination, and failure to deliver
or account for the non-delivery by the defendant,
is sufficient to make out a case from which the

jury can find gross negligence.

Point III

There was evidenc~ of negligence in the
case beyond the presumption arising from the
bailment and hence, in any event, the question
‘was properly submitted to the jury.

The State of the Case will reveal that plaintiff
was not content to rest his case merely upon the
proof of delivery and failure to return the bag-
wage, but that there are other facts tending to
charge the defendants with negligence. During
the course of the trip from Port Jervis to Jersey
City, the defendant, Andrew Thompson, had sev-
eral times performed small serviees for the plain-
tiff and plaintiff was well known to him. He was
wlso entirely familiar with the appearance of plain-
tiff’s bag, having noted its excessive weight, color,
and general appearance. Thompson, himself, testi-
fied that he remembered the position in the line of
bags, where he placed plaintiff’s bag on the sta-
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tion platform, and he expressly asserted that he
placed it at the end of the line. (State of Case,
page 51, 11. 29-40.) '
In the light of this positive assertion of knowl-
e'dge as to the appearance and location of plain-
tiff’s property, and in the light of the fact that
there were not more than ten or twelve other bags
in the line, it is certainly a debatable questi;m
whether the porter was exercising due care in
guarding the bags from loss or misdelivery.
Thompson further testified that while he was
assisting passengers to alight from the train he
paid no attention to the baegs (State of Case, page
59, 1l. 13), and to the question: |
Q. ‘“But they could pick up a wrong bag and
walk away with it, and you would have nothing
to say about that?’’ he replied:
A. ““What could T say?” (State of Case, page
59, 11. 24-96.) |
This attitude of Thompson was not indicative
of a reasonable alertness in watching the bags in-
trusted to his case. The jury was entitled to take
into consideration these portions of the testimony.
7 It may be that the defendant railroad company
has 1mposed too many duties on the defendan't'.,
Andrew Thompson, but it being conceded on this
appeal that the care of the baggage of the pass-
engers in the parlor car was among those duties,
it became incumbent upon the defendants to dis-
charge this duty with reasonable care. Thomp-
son cannot be permitted to say that the necessity
for rendering assistance to passengers alighting
from the train prevented him from using reasorn-
¢ble care in watching the bags; and the defen-
dant railroad company cannot be permitted to sa™
that the multiplicity of Thompson’s duties should
d'minish the extent of the obligation to wateh the

4
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hags. Yet this in effect is what the defendants do
say in their brief, when they quote from the opin-
ion in Union Pacific R. R. Co. adv. Robert N.
Grace, 143 Pac. (Wyoming), 353, 1915 B, L. R.
A. 608, where it was said that:

Tt is apparent that he could not have
given any particular piece of baggage his
undivided attention; and it was probable
that plaintiff’s suitcase was taken by some-
one else in passing through the vestibule
on leaving the train.”’

An examination of the faects in that case will
veveal that the determinative factor in the deci-
sion was the position which the employee occupied.
He was not a porter; he was a cook. It was no
part of his duty to carry the baggage of pass-
engers and his undertaking to do so was purely
a gratuitous service for the passengers. If the
Lag were stolen, it was while he was attending to
tis duties as cook; the plaintiff had followed him
to the vestibule and had seen him deposit the bag
there and leave it there. In view of the fact that
“he sole defendant was the railroad, the failure
by plaintiff to establish that the agent was acting
in the scope of his employment was suffieient to
dispose of the entire case.

Having decided it on this point, the court in
subsequent dictum declared that even if the cook
had been proven a porter there was no evidence
that he was negligent in doing what he did. Tt
will be remembered that the testimony offered by
the cook was that ‘“if the baggage was stolen, it
was while he was attending to other duties as
cook in said ecar’’ and that plaintiff had followed
him to the vestibule and had seen him deposit
the baggage there and return to the car. This
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dictum must therefore have Leen based upon the
theory that the bailment had been terminated. To
hold the defendant liable in such case would, in
effect, have been to hold that it was an insurer,
which it was not. On this theory, the court’s con-
clusion was sound. This was undoubtedly the
rationale of the matter, particularly in view of the
fact that it was based upon the case of Springer

vs. Pullman Co., 234 Pa. 172, 83 Atl. 98, in which

no question of bailment was involved.

The Springer case, which is also brandished by
the present defendants, was an action for the loss
of personal effects which the passenger had re
tained in his own possession while occupying =
place in the defendant’s sleeping car. Plaintiff,
after examining his baggage and determining that
the contents thereof were intact, placed the suit
cases under hig berth, and during the night they
disappeared. It was held that the sole duty of
the company was to put a conductor and porter
in charge of the car who should be watechful and
vigilant, and since this was done the company was
not liable for the loss of the suit cases.

As the court in the Union-Pacific case used the
Springer case as authority, it must certainly have
felt that the baggage lost was actually in the cus-
tody of the passenger when lost. This fact dis-
tinguishes bhoth these cases from the instant case
snd deprives them of the dignity of authority.
in like manner the principles governing the in-
stant case are distinguishable from those involv
ed 1n any case where the goods are not actually
in the custody of the defendant when lost or in-
jured.

The case of Hasbrouckvs. N.Y.C. & H. R. R. R.
C'o., 202 N. Y., 363, decided by the New York Court
of Appeals is submitted to this Court as declaring

the correct rule in this type of case. A passenger
who had retained her suit case in her possession
during the journey, requested the conductor to
send someone to take it off at her destination.
About ten minutes later a trainman wearing the
usual badge of his position came to her and in-
formed her that she was approaching her station
and that he would take her bag. When she alight-
¢d from the train, he handed her the grip, and
thereafter she discovered that certain of her valu-
ables had been removed. It was proven that it
was among the duties of the trainman to assist
passengers off with their baggage. It was held
that the position of the railroad was that of bailee
and that the law of bailment measured its obliga-

tlons in regard to her property.

‘“‘whether it was a bailee for hire in per-
forming a service incidental to her carriage
as a passenger, with the obligation of or-
dinary care, or a gratuitous bailee with the
obligation of slight care, the result is the
same. In either event, as we held in the
case cited, some care was required, yet none
was shown. The law required the defendant
to return all the property intact, or to ex-
plain its loss in some satisfactory way, but
it did neither. It did not deliver the rings or
money on the implied demand of the plain-
tiff as she got off the train, and when con-
fronted by proof of the facts in court it
called no witness and gave no explanation.
If the rings were stolen from its trainman,
1t should have proved the fact, and if the
trainman himself stole them, it would have
been no defense, because the defendant was
bound to employ faithful servants. 4 El-
liott Railroads, Paragraph 163.”’




12

The judgment of the lower eourt in favor of the
plaintiff was affirmed.

The general principles governing the submis-
sion or refusal to submit the case to the jury,
should be remembered. The rule has been thus
stated, 38 Cye., 1567

“PDoubts should, in all eases, be resolved
in favor of the submission of the case to
the jury. It is only when the court can
find no evidenee which in its deliberate and
ultimate judgment, is entitled to be weighed,
that the jury should be instracted in terms,
that there is no evidence to support the
burden of proof which rests upon the party.
A verdict should not be directed except n
cases where the evidence is so conclusive
that reasonable minds could not differ as
to the result to be reached.”’

own court has stated the rule thus:

“The rule is fundamental and the de-
cisions are numerous in this eourt, that if
there be any evidence which raises a de-
batable question upon the issues involved,
a case ig presented for the comsideration
of the jury. S. M, Nee., 15, Pa. B. B.-Co.
vs. Righter, 13 Vroom, 180°’; Bowell vs.
Public Service Corp., 77 N. J. L., 231.

There was in this case considerable evidence
that the defendants failed to use reasonable care
in carrying out the terms of the bailment.
Whether the defendant has used reasonable care
presents, in every case, a question of fact for
the jury. Levine vs. D Wolff & Co., supra.
Grannan vs. Fox, supra.

13

““It is a general rule that in actions be-
tween a bailor and a bailee, the degree of
negligence or care required, is a question
of law for the court; but whether the bailee
has exercised due care is a question for
the jury, except in cases where but one
reasonable inference can be drawn from the
undisputed faets.”” 6 C. J., 1163.

In 9 A. L. R., 569, it is stated that if the bailor
has made out his prima facie case,

+ ““the burden is then on the bailee to prove
that he has not converted the property and
this he may do by showing its loss and the
manner of its loss; but by the manner of
loss 18 meant not only the isolated faet of
destruetion by fire or loss by theft or other-
wise, but the ecircumstances connected with
the occasion of the fire or other cause of
loss or injury as far as known to the bailee
and the precautions taken to prevent the
loss or injury. From these facts, coupled
with any testimony on the subject, the bailor
may mtroduce, it s for the jury to say
whether the bailee was negligent. This rule
1s entirely reasonable *’

There being evidence in the case from which
the negligence of the defendants could be inferred,
defendants’ request for a direction was substan-
tially a request that the trial court weigh the evi-
dence. The defendants now make the same re-
quest of this court. That it is not one of the pow-
ers of this court to usurp the function of the jury
by weighing the evidence, ig a rule of long stand
ing, its latest application being found in Grannan
vs. Fox, supra.
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Point IV
Conclusion

The conclusions of plaintiff, in brief, are as
follows:

That the presumption arising from the bail-
ment, the demand and the failure to return, made
out a prima facie case of negligence against the
defendants; that the burden was then upon the
defendants to go forward with evidence sufficient
to dissipate this presumption; that they failed to
meet this burden and therefore even in the ab-
sence of other evidence of negligence, plaintiff
was entitled to go to the jury; that whether de-
fendants met this burden or not, there was evi-
dence of negligence beyond the presumption and,
therefore, in any event the case was rightfully sub-
mitted to the jury.

For these reasons, it is submitted that the judg-
ment below should be, in all things, affirmed.

Respectfully submitted,

JOHN N. PLATOFF,
Attorwey for Plaintiff-Respondent.




