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Bill of Complaint . 

COMPLAINT . 

Filed February 6, 1924 . 

In Chancery of New Jersey 
To His Ilonor, Edwin Robert Walker, Chancellor 

of tl1c fate of ew J er ey: 

The complainant, . Hary y O borne, of 41 
• 'pr uce treet, Bloom.field, N. J., re pectfully 
. how: that: 

1. In the year 1916, complainant and IIenry 
Diff any entered into a verbal co-partnership 
,vhid1 hy a 0 Tcemcnt, wa to be subsequently re-
duced to writing for the purpo of manufactur-
i1w metal havino- tand and kindred CYOods, and 
cad1 of the partie thereto to share equally in 
tlw 11C't profit or lo.'. c, of 'aid busine . 

2. The defendant, Henry Diffany, for the 
purpo e of ucb partner hip wa to furni h the 
plant, all machinery and to attend to the .financP 
tu the amc, o·iving hi per onal ervice to that 
t'11<l of t hP partner ·hip. 

3. Complainant ,Yas to give direction a to 
the cTood to be manufactured, to in urc that 
they were marketable, and lo rro out on the road 
and 'Pt un, order for the sale of the good . The 
rm.Hl cx1)e11sc · aud Tew York exp n e of the 
c·omplainant iu the Pllin0· of the <rood were to 0 0 

he plated a crain t hi.- per anal account. Each 
of th' parlic · thereto were to o-ive their 011tire 
time and ·ervice to the Lu inc··. 

4. .:\II the ordinary expPn c of the op 'ration 
of' the bn, ine: were· to he first deducted he fore 
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Dill of Complaint. 

the divi 1011 was made of the half to each part-
ner. 

3. Following this verbal co-partnership, the 
said parties, complainant and defendant, be(rau 
the manufacture of their aid goods and the Pil-
ing tlrnreof as agreed upon, undPr the name of 
Diff any & Co. 

6. After two or three year a large profit 
br 0 ·an to accrue to said partner hip by rea on of 
the said bu ines ; o that in the year 1919, 
1920, 1921, 1922 and 1923, the said partner. hip 
was extremely prosperous. 

7. Defendant has had the conduct of the book~ 
and the knowledge conc0rning the profits of th 
said partner hip. 

8. That complainant ha reque ted defend-
ant to fnrni h him detailed information cone l'll-

ing the pro.fits and a et of said partner hip, 
but defendant d layed complainant reque t 
from time to time by rea on of one e.xcu 'e or 
anoth r and has al o refu ed to icrn article: of 
co-partner hip, and recently, by hi action , ha: 
iu<licatPd a denial that complainant wa a part-
ner in aid bu inc s, although complainant 
charge not only was the aoTeement of partner-

3 O hip mac.le a her before expre ed, but that the 
'aid defendant ha frequently admitted and dP-

clared that aid partnership existed. 

9. r_r hat complainant ha frrqnrntly reque trcl 
defendant to file a declaration of aid par trn'r-
'hip with the Clerk of the' ( 1ou11ty of E ':ex n" 

requirecl b.,· ln\\·, lmt thnt d0l'c11dant ha: ncgk' ('l<'d 
nnd l'C rn. cd to do , 0. 

10. ornplainant charge that ·aid d ,nial of 
40 said partner hip and the refu ·nl of dPfrndant 

3 

!Jill of Complaint. 

to account to complainant a hi partner fo r the 
profit ol' ai<l busine s is inequitable and wrong, 
and c:omplainant i, without adequate remedy 
in the common law and therefore, prays: 

1. 'fha t the aid IIenry Diffany, who is the 
defendant in this uit, may an wer thi bill of 
<·ornplaint and each tatemen t th rein made. 

~. That thi Court may by it decree declare 
that ·aid complainant and defendant were part-
JH•r • ~incP the year 1 !)1 G, in the aid bu ine of 
I )j ff any c' Co . . 

:J. That ·aid d fondant may be required under 
th· order of thi IIouorable Cour t to account for 
all tl1e tran, action, involvi1w aid partner hip 
and ac:eount to the complainant for hi one-half 

10 

th ·reof. 20 

-1-. 'l1liat the said defendant may by order of 
thi 'ourt I><' direeted to pay over an l distribute 
to the compl ainant, one-half of uch amount a 
th· Court may 1in<l i not nece ary for the needs 
or .·aid part]}(_'r ·hip. 

:->. 'l1hat a wri t of ubpoena may i ue com-
manding aid clef ndant to an wer thi bill of 
eomplaint and abide by uch dPcrPe aR thi Court 
111ay make in th pr mi c . 30 

r-1 G & YOGT, 
Solicitor for and of Conn cl 

with ornplainant. 

40 
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A nszcer. 

ANSWER . 

Filed August 1, 1924. 

I CIIANCERY OF E\V JERSEY. 

10 Betzceen 

. HARVEY O BORNE, 

Complaina11t, 
and 

HE RY DIFF A Y, 

Def enda!l!. 

On Bill, cf-c. 

Answer. 

The defendant, IIenry Diffany, of the City of 
Tewark, ounty of E sex and tate of ... Te"· 

20 Jersey, an wering the bill of complaint filed 
lrnrein, , ays: 

1. Paragraph one, two, three, four, fiye and 
six a re denied. 

2. ParaO'raph seven i denied, except that <le-
fendant a lmit that he ha had the partial con-
duct of the book and has the knowledge con-
cernin0· the profit of Diffany & Co. 

30 3. Paragraph eight is denied, except that de-
fendant admit denying complainant was a part-
ner in the bu iness of Diffany & Co. Defendant 
say that complainant ha at all tim had free 
acce to all the book of Diffany & o., and ha 
alway had full knowledo·e a to the net profit 
made on the ale of good by him and ha ad-
mitted makinO' a copy of the book of Diffany & 
Co. The books of lJiffany & o., except for the 
year 1922, 19...,3 and 1924; were Je troyed by fire 
which cle:troyed the buildin o- in which Diffa11y 

40 & Co. at the time, had it plant. 'fhat defendaut 

5 

... 111s1cer. 

for orne time past and till is engaged in an 
endeaYor to make up an account showing the 
, ale made by complainant and the net profit 
thereon. 

4. Para 1rraph nine is denied. Defen<lant says 
that he ha filed a declaration as required by 10 
la"· and that the same ets forth that defendant ' i · alone carrying on bu ines under the name of 
Diffany & o. 

DEFE Ji~. 

1. rrhat for fourteen year defendant has car-
ried on the busine s under the name of Diffany 
& 10.; that in the year 1916, complainant and 
dl'i'<•ndant agreed as w follow : That complainant 
hould procure order for c rtain good to be 2 0 

manufactured by defendant in his plant, which 
wa hi· 'Ole property; that complainant was to 
rerei\'e a compen ation for his services in pro-
<·urin0 ,aid order a alarv of twenty dollar' a 

I? ' ' • 

week and if the net profit on the ale of aid 
' ' ,good. hy complainant houlcl exceed the um of 

t,,·pnty dollar per week, complainant wa to 
ha, e 011 -half part ther or a a commi ion, le 
.aid nlary, and that any new machinery or tools, 
and the like, purchased, was to be the ole prop- 3 o 
erty of defendant a compen ation for the n C' 

ot' liis plant in th, mannfactur of aid gootl:-;. 

LOUI J. B , 
olicitor of I)' f'endm1t. 

40 
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Reply. 

REPLY. 
Filed August 2, 1924. 

I ClIA CERY OF E"\V JERS~Y. 

10 Between 

20 

30 

40 

s. HARVEY OSBORNE, 

Complainant, On Bill, le. 
Reply. and 

HENRY DrFF ANY, 

Defendant . 

The complainant joins issue on the an wer of 
the defendant. 

KI G & VOGT, 
Solicitors of Complainan t. 

7 

Order of Reference. 

ORDER OF REFERENCE. 
Filed ugust 19, 1924. 

IN CH CER OF E"\V JER EY. 

. HAR\'EY OSBOR E, 

Complainant, 
and 

HENUY DrFFANY, 

Defendant. 

On B1ill, d;r. 

Order of 
Reference. 

10 

Thi matter being opened to the Court by 
... le r . I ing & Vogt, olicitors and of counsel 
with complainant, and it appearinO' that i sue 2 0 
ha been joined in the above matter, 

It i , on this 19th day of August A. D. one 
thou and nine hundred and twenty-four, ORDERED, 

that aid cause be referred to the Hon. J. F. 
Fielder, one of the Vice-Chancellors to hear 
the ame for the hancellor and to advi e an 
order or decree thereon. 

E. R. 'N ALI{ER, 
C. 

I, Loui ,J. Beer , solicitor of defendant, con-
ent to the above order of reference. 

LODI ,J. BEE'R , 
olicitor of Defendant. 

30 

40 
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Order. 

ORDER. 
F iled Decembe r 15, 1924. 

10 Between 
S. HARVEY OsBoR E, 

Conzplainaut, 
and 

HENHY DrFFANY, 

Defendant. 

On Bill, (fr. 

Order. 

'l1hi matter being opened to the Court by 
King and Voo-t, olicitor for and of coun el with 

20 the former complainant, and for Edna . 0 -
born, administratrix of the e tate of . IIarYer 
0 born, deceasPd, in the presrnce of Lewi , J. 
Beer , olicitor for and of coun el with the de-
fendant, and it appearino· by a duly yerifietl 
petition and affidavit, that aid Harvey O born 
departed thi, life inte tate, },; ovember 25, 192-!, 
and that Edna C. 0 born ha been duly ap-
pointed admini tratrix of hi e tate; 

It i , on thi 13th day of December, 1924, 
30 ORDERED, that aid Edna . 0 born, admini tra-

trix of the e tate of . Ilarvey O born, decea ed, 
be ub tituted a party complainant in thi 
cau e in the place and tead of aid . Harvey 
0 born, the decea cd complainant, and that the 
bill of complaint :filed herein nrny he amended 
accorclino·ly . 

Re, rwet fnll~- ach·i, eel, 
40 JAME, F. FrnLDER, 

V.-C. 

E. R. "\Y LKJ 1~l{, 
c. 

9 

Decree. 

I, Lo l TIS ,J. BEERS, olicitor for the defendant, 
do hereby approve the above order as to form, 
and con ent that time and place be fixed for 
hearing- herein. 

LOUIS J. BEERS, 
olicitor for Defendant. 

DECREE. 

IX ClIANCl~RY OF E,v 

If t 1r ecn 

EDx \ C. 0:BoR E, admiui ·tra-
tri. · of the tate of S. Har-
Yer ( bhon1c, 

(
10/JlJJlai11anf, 

and 

IfJL·ny D1FFANY, 

DP[enda11f. 

011 Hill, cf'c. 

Decree. 

Thi. · matter bei11g opened Lo the Court by 
KinO' and Yogt, olic.:itors for and of coun el 
with the c·ornplainant, and in the prrsence of 
Loni ,J. Beer , olicitor for and of counsel wi th 
the def Pnclant, and the Court ha vin 1r examined 
the pleadino- and having taken proof in open 
court ancl having heard the aro-umenl OL coun el 
thereon; and it appearing to the Court that in 
the year 191G, . Harvey Oshor11e and defend -
ant entered into an agreement which continued 
to the date of the death of aforesaill ". Harvey 
O.-hon10, whereby complainant wa, lo pro cure 
order:· for certaiu ·lrnvi1w ta ncL· and kindred 

I':) 
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Deer('(', 

articles to be manufactured in defendant's plant, 
aid . I--Iarvey Osborne to receive as comp en a-

tion for his services in procuring said orde rs, a 
salary of $20 a week and if the net profit on the 
sale or said goods by said S. Harvey O borne 
should exceed the sum of $20 per week, said . 

10 :Harvey Osborne was to have a 011e-half par t of 
said profits as a commission, less said salar y, 
and that any new machinery or tools and the like 
purcha ed and u ed in said business were lo be 
the ole property of the defendant. 

It i , on this 19th day of February, 1926, lJy 
his Honor Edwin Robert "\"\ alker, ORDERED, Ao-
,TUDGED AND DE CREED, that it be referred to Ed-
ward O 'Byrne, one of the Sp ecial laster s of thi 
court, to take a mutual account of all dealin()' 

20 and transaction between said S. Harv ey O -
borne and defendan t under and by vir tu • of 
said agr ement made in the year 1916, bet\\'een 
said . IIarvey O borne and defendant, for the 
better clearing of ,vhich account the parti c are 
to produce before the aid :Master on oath or 
affirmation, if required, and leave with him all 
hook and writino-s in th eir custod y or power 
relating thereto and are to be examined upon 
interro 0 ·atories as the said Ma ter hall dir ect 

3 0 and said faster, in taking of said account, i to 
make both partie ju t allowance and i to 
report what upon such accounting appears to he 
due from each party to the other and also th 
balance which upon aid account hall ap pea r 
to be du e from each party to the other. 

It i further OnnEmm, that the complai nant i 
entitled to the valu e of on -half of th e tock on 
hand at the time of the death of aid . Harv ey 
Osborne, ); oyember 25, 1924, for which defend-

40 ant i hereby directed to account, providino-, that 

11 

Decree. 

in the ta king of said account by sa id Iaster, 
it . hall app ear that said stock was purchas ed and 
ma<le up with moneys in which said S. Harv ey 
0 ·borne had an interest. 

And the said 1aster is to mak e his report 
touchi1w the matters hereby referr ed to him 
with all convenien t speed. 10 

ED,VI ROBERT \Y ALI<:ER. 

Hr:pretfully ndvi ed, 

.Lurn~ F. FIELD ER 
' V.-C. 

.. \ pprovrd a. t o form. 

LOUIS J. BEERS, 
oli citor of Defendan t . 20 

30 

40 
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Ileury Diffany, direct. 

DEPOSITIONS . 

1~ CII.AXCERY OF .1. E"\V JERS~Y. 

Hehreen 

EDRA C. o. ~BOR ~TE, admini ~tra-
trix, etc., 

ComJJlainant, 
and 

HENHY DIFFANY, 

D('fendanf. 

On Bill, a:c. 

Depositions 
on Account-
rn _q. 

Depositions taken on the accounting in above-
stated cau e ~larch 20, 27; April 3; ::\Iay 1, 22 
and June 12, 1925, before the sub criber, Ed-
ward O 'Byrne, one of the pecial nfa ter of 
thi court, pursuant to order of referenc e bear-
ing date the 19th day of February, 1923, in the 
presence of Robert I. chenck, E q., of the firm 
of l{ing & Vogt, solicitors of complainant, an<l 
Loni ,T. Beer , E q., olicitor of defendant. 

ED"\V RD O 'BYRKE, 
pecial last er. 

HENRY DI:B FA Y, the defendant, being duly 
worn according to law, in l1i own behalf, 

te ti fie as follows: 

Dir ect <'xami11alia11 hy ~[r. Beer . 

Q You are <loing bu ine s under the nam e of 
Diffany and Compai1r, arc you! A Y c ·. 

Q During the years 1923 and 1Sl24, you ha<l 
some ·or! or bookkeeping y tern, did you not. 

40 A Ye ; certainly. 

13 
Ilenry Diff any, direct. 

Q ,"\ ill you explain just what your sy ·Lem of 
hookkcepiug for the years 1923 and 1924 wa 
~\ It wa double entry. 

Q And have you the hooks of Diffauy and 
ompany for the years 1923 and l 924 here 1 

Ye · they are complete, here tliey are, cash 
hook mid ledger. 

Q Head off the titles of those books¥ A 
\1 ·h book, ·ale hook and ledger. 
CJ Jn who e ha11d-wriiing arc Urn entrim, iu 

the hook that you lrnve just named 0
/ A Well, 

)Ir. ~mitl1, he writes iu the books every montl1. 
He (•omc~ there and <loe · that. He is my father'· 
old bookkeeper. He come c,•pry mmlih and 
write.- them up. 

Q From whal does he write L11cse l..JOok, up? 
A \r ell, he writes them up fro1n the ca ·h book 
and nle · book, and enters them in the ledger. 

Q "\\ 110 keeps tl1e ra h hook aud ·ales book1 
A \\' ell, 1 · keep I be ca:h book and sale book, 
and :ilr. 0 · bonw al o wrole in t ha 1 ales book. 

(J the years JD23 and '24l A Yes. 
(J 80 !Im! t lie eulric iu tl1e euslJ book arnl 

· alp,· hook f'or tl1c year 1923 and J 924 were 
made by you mid ~Ir. Oshorne A o; 11ot the 
c·a.-h hook: I kept that. 

Q 'l1l10 ·e iu tl1c ea ·11 boob; wer e mndP I,y 
you alone? A Ye . 

Q Bu L I lie Cll tries iu the sule lJOok were 
mad' hy :\Ir. Osborne and you Z A Y c ; botb. 

Q Have you ever attempted to balance your 
hook ·. .A p.'° o I my ·elf; no. 'l'he bookkeeper 
halan('t: t lt('Ill every mo11ih, thn t i · balanrcH 
wliat i owing anJ to he pai<l. 

(J Tlta! wa -2\f r. m1· th 1•· 'l ' · tl .1 l'. HU I; ye .. 
(J Did , ·011 l,'tt el\' I l\1 () 'I 

• V rmp oy r. 1cary, an 
H<'t'o11utm1t? .A Ye. 

10 

20 
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JI cnry Diff a11y, direct. 

Q To examine your books 1 A To examme 
the books and make a statement. 

Q Did he do that; did he examine your book~·. 
A Sure, he did; the books are there. 

Q Did 1fr. 0 'Leary, as a result of his exam-
ination or your books render you a statement. 

10 A Ye. 
Q I 'how you a statement with l1eading "Dif-

fany an<l Company, profit and loss statement, 
December :n, 1923,'' and a k you from whom you 
obtained it, and what you understand it repre-
sents A "\Vell, it represents a lo s in 1923 of 
$1,804.71. 

Q Well, H represents the statement of the 
business for 11m year 1923, is that correct 1 \ 
That jg correct. 

20 Q You obtaiued this ta temeuL from whom. 
A fr. 0 'Leary, our accountant. 

Mr. Be rs: I offer this . tat ement in cYi-
dence. 

(tlfarked Exhiuit D. l.) 

Q I show you a tatement with heading "Dif-
fany and Company,'' profit and lo tatement, 
December 31, 1924, '' and ask you from whom 
you obtained that? A From O'Leary and ~Ic-

30 eil. 
Q 'l1hey ure- A (Interrupting.) Expert 

accountant8-tax accountants. 
Q "\Vhnt do you understand this tatemcnt 

, how It , how. a lo._ of $6,149.31. 

?if r. Beer. : I offer thi ,ta tcment m cn-
dence. 

(:\farked Exhibit D. 2.) 

Q Referring to Exhibit D. 1 repre cntincr 
40 profit and lo tatcmcnt, December 31, 192:~, 

15 
Jlc11r1J Diffany, direct. 

what doe. it how ·with reference to profit and 
lo .. ... \ $1,804.71 lo ~-

~fr. Beer : I off er the book in evidence. 
(Book are marked Exhibit D. 3, Exhibit 

D. 4-, Exhibit D. 5.) 

Q ,rlrnt are the e books that I how you? A 
'J'he e are ale book . 

(J 1Vhat do they bow? A They how the 
:ale from 1917 and part of 1916. 

Cl Do they actually how the ales l A ome 
of them li,n·e been duplicated. ome of them 
han ~ llot gone ont. I could not ay. I don't 
lmmv. 

(J \' 011 en 1111ot ay? 'l1he real entrie are 
in the ledger, hut we have not got the ledger. 

Q "\Vha t <lo you mean by '' 'I he real entrie 
:tr<' i11 the, ledger"? A When t hey pay the bill 
ot' <·0 11r.·p if i.· credited np. 

Q \Yhat !' ... \_ "\\'"hen they pa:v the bill it i · 
<-redited np; we know they got the good then. 

(J I~ it' true that the , ale,· book might recor<l 
an ord er which ha. never been delivered? A 
That i tru ; >-e . 

(J .Aud that the ledger only hows tho ale : 
.. \ Ye~. 

(J .. \ml whether the money wa. receiv cl for 
that :ale or llOt ? Te . 

(J Aml th ales book migh t ·how an onl r 
~hat wa , never filled, or, if filled not pnid for, 
i. · that correct? A That is correct. 

'J } or the year 1916, 1917, 191 , 1019, 1920, 
]!)~I, and HJ22, did you have book howincr the 
eondition of your bu 1ne A Ye , ir. 

\Yhere are tho book \\ ell, they 
were in the factory on the h lf out ide the . ' 

10 
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II e11ry Di ff any, cross. 

Q Are they there now f A o. 
Q Do you know where they are. A They 

were burned up with the rest of the stuff there. 
Q How came they to be burned? A From 

the facl that the factory was burned. 
Q "\Vhen f A T ovember 13, 1923. 
Q 'Ihe building which was burned is that 

till standing? A There is a new building 
there now. 

Q Was the old building 
or almost totally de troyed 
<le troycd, ye . 

totally destroyed 
A Almost totally 

Cross examination by 1Ir. chenck. 

Q "\Vell, now, what period does the cash book 
cover! \. 1922 and 1924. 20 Q Take a look at it and tell me the dntc it 
begin . !\Iarch, 1922, it begins. 

Q "\Vhat date? A "\"\ ell, the fir t <lay of 
~Iarch. 

Q Tha L book wa in the afe at the time of 
the fire? A Y cs. 

Q And where i the book preceding that, the 
ca h book preceding that. A I don't know. 
It i de troyed. It i n't there any more. 

Q Take the ale book. Tell us when that 
30 begin . A Thi one here 

Q Yes. A "\Vell, January 6, 1923. 
Q I that the book which has been re-copied 

from the old book? A Ye . 
Q And from what book i the cash book or 

ales book a copy? A (Indicating.) From 
this one. 

Q "\"\ hen does thi book begin f A It begin 
October 1, 1919. 

Q Arnl what is that? A ~I.1l1at i a .. ale 
40 book. 
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Q "\Yhen does it run to? A 
102:3. 

ovemher 10, 

Q "\\"here is the sales book for the period 
from ... ovember 10, 1923, to date? A (Indi-
rnt inCY.) This one. 

C\Vitnes indicates ExhibiL Defendant 3.) 

Q \\'hen wa. thi .. ' hook eopied, thi , ale . 
book. A omewheres along ovember, I guess, 
or December. 

Q Of what year? 1923. 
Q .And ince that time who has entered items 

here? .A ~fr. 0 borne entered ome ol' these 
item . 

(J ~\ml who el e. A I entered some. 
(J "\Yha t i the other old book that you have 

there. A 'l1lrnt i ome more, further years 
back 

(J \\'li:it i , that? A ales book. 
(J "\Yhat period doc it cover? A .January 8, 

1017. 
(J lTntil when? A epiember 27, 1919. 
Q Xow, ha that book bee11 copied into thi 

one. A o; it is only that one book becan e 
1 hi · Look i in uch had hape. 

~Ir. chenck : Are you goiug to off er these 
hook, in evidence. 

;\1 r. Beer : ou may go over them if 
yo11 want to. "\Ve won 'L deny them. 

;\Ir. chenck: I will offer them in ev1-
dcnee, if ~Ir. Beer does not. 

(Boole are marked Exhibit C. 1 and Ex-
hibit . 2.) 

Q I 11 whieh of the e books is the record of 
your hank account kept? A In the ledger. 

JO 
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Ifc>11ry Diffany, cross. 

Q Show me where in the ledger you can fin<l 
a record of your bank account 1 A I don't know 
where there is any bank account. I will ha ve to 
see. There does not seem to be any ther e. The 
:Manufacturers and ferchants Bank, I <lid my 
banking with. 

Q Now, a a matter of fact you do no t find 
any bank account in the ledger at all, do you. 
A o; there i n't any. 

Q In what bank was the money in conn ection 
with thi bu ine s kept. A In the fan ufac-
turer and 1ferchants Bank. 

Q Of wher e ? A ewark. 
Q And did you ha ,·e a bank hook , a JHL'' 

book. Ye. 
Q You had a ch eck book, didn' t yon. .A 

Ye. 
Q \Vhere are they . A In the saf e ; at home. 
Q '\Vhy hanm 't you got them her e . A I 

wa n 't told to bring them here. 
Q Did you alway bank the proceed of thi 

lmsine iu that bank? "\ ell, not alto gether; 
I had it in two bank before. 

Q "'\Vell, what two banks 1 A 'fhr ee bank 
3 o altogether. 

Q Tell u which one they were A The 
Broad and :'.\Iarket ,va one, and the r ewark 
rational and E ex Bankino- ompany and the 

rnion ational Bank. 
Q Have you tho e bank book and check 

hook at hom e? o; I hav ome of them. 
I gne one or two. 

Q '\Vher ar e the oth er ? "\Vell, they 
were in n. e ; we had them out ide the a fe ; they 

40 ar e gone too. 
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Q "\Yho kep t your book s during the y ear 
rn:2:~. ..\ ,V ell, ~lr. mith , th e bookkee per , 
he kept the book . 

Q How long had he be en ke eping the book 
for you! A H e had been ke epi ng the book 
for twenty years, I gu e s. 

Q Did he ever gi ve y ou an y tat em eni of 
sak•.' for any y ear ? o. 

Q Did he eYer O'ive y ou a ny tat ement or any 
HC'eonnt for any year. A o, he did n ot. 

Q Did he eve r gi, ·e you an y t at em en t a t a ll 
·howillg- the bu ine done, and the di bur e-
m ·11t in connect ion with t he bu inc ? Yes, 
,·ery mont h . . 
(J II a Ye ~·on th e e tat em ent . A N ot all of 

them. F.,or 1923 ? 

10 

Q For any y ear ? I think o. I ain't 20 
·o . nre. 

Q ,rhl'n' are the~·? A I think th ey ar e in 
th afe. 

Q liow long has h r hccn ma king it a prac-
t iC'' of giving y on a m on thl y tate ment? 
En,ry time he com e . I mean ever y month h 
<'()JllCR or very two month . . 

Q Ha: he heen Your hookk c per fo r the la. t 
!went~· year. . Ye , sir . 

Q .. \ ncl he kep t your bo ok fo r yon bef ore you 
hnd hu:inc .. r elat ion. wi th -:\fr. 0 . l>0r nc, didn ' t 
hr. A Ye . 

Q ~\ ncl at the tim e Yon he o-an bu inc.. r la-
t ion: "·ith )l[r. 0 . bor n ·, wha t or t of lrn. ine. 
were you curryi n o- on? A Fr ame and no ,· 1-
1 io.' nncl purse or vani ty ca e. , th in()' l ike 
1hat. 

(J 'I he hook that y ou u ed a t that time 
rontii111ecl to be the bo ok of YOlU bu inc ? 
\°p ·: 11.·pd thP nm e hoo k: . · 40 
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Il enry D iff any, cross. 

Q You did not open any n ew se t of books! 
A No. 

Q At that time did you owe any money in 
connection with the business 1 A Som e ; ye . 

Q How much and to whom, if you remem-
ber 1 A Well, I owed the bank $5,000, I knmr, 

1 O and some other bills. I owed bills, but h ow much 
I couldn't say. 

20 

30 

40 

Q You don't r emember how much the bill 
were 1 A No; I couldn't say. 

Q Was that indebt edness of $5,000 sub e-
quently paid 1 A vVell, it was paid off before 
1918 or 1919. 

Q And that was out of the proceed s of thi 
business that you conduc t ed 1 A Not Mr. 0 -
borne 's part; no. 

Q You say it was paid off 1 A Ye s. 
Q How was it paid off 1 A Outs t andi ng ac-

counts and my business that I had. 
Q How long did you con t inue your frame 

and bag frame business 1 A 1918, when we 
moved, then I stopped altogether the fra mes. 

Q You stopped altogether. A I h ad some 
frames in stock. I sold what I had in stock. 

Q You did no t make any more 1 A No; I 
didn't make any more. 

Q After 1918 1 A No; I didn't ma ke any 
more frames. 

Q Did you take au inv en to ry f A 1 o. 
Q Never ? A No. 
Q During tho se early years, how did you 

know how much of th e busin ess was clone in 
the shaving stand lin e, and how much in the 
bag fr ame lin e? A I t is all in the book there, 
I could not say h ow mu ch. I t is not epa-
rated, but you can t ell th e diff er ent n am es. 

Q Di c.1 mtybody sep arat e them ? A ~ o. 
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Q "\Yhen :Mr. Smi th mad e up yo ur monthly 
::itatement, did he separ a te it? A No . 

Q How could yo u te ll h ow much y ou owed 
)Ir. Osborne? A I n many ways I didn ' t owe 
him anything . He was g etting more than I 
aO'reed to give him. 

Q Did :i\Ir. Sm ith's figures indicate that to 
yon? A No . 

Q Did they sh ow that ? A ... o; they d id not 
, how that. 

Q \Vhat did they sh ow in relation to Os-
horne ! A ,v ell, th ere \Ya s a sepa r ate account 
kept in the book for how mu ch he got. 

Is that in the book which yo u have before 
you there? A Yes ; it i s sepa rate d. 

Q Show me wh er e l\Ir. Osborne 's account is 

1 0 

, eparated there, if you wi ll , in any one of them '? 2 o 
.,.\. (Ind icating .) The r e. 

Q And now , yo u say pages 94 an d 95 of 
}i]~.l1ihit D. 4, which is the ledge r , indicate the 
account of ·.Mr. Osborne fo r sa lary and commis-
·ion. A Yes . 

(J And in whose h andwrit ing a r e those pages f 
~\ ~\Ir. Smit h 's . 

(J Jlr. Sm ith made this? A Yes . 
Q I,.,rom what did I r. Smi th get these items 

that arc entered he r e q A Cash book. 
Q An<l look ing at page 94, beg inning at the 

top, for in tance, 1he i te m of J auuary 30, what 
<loe, that moan? A T hat is to the encl of 
January. 

Q "January 30, to S. C., "-what does that 
nean A I suppose in this book . 

Q "\Yha t cloos " 13" mean, d o you kno-w? A 
I will find out. 

CJ You say 1£xhihi t D. 4 is in ~h e handwrit-
ing-of )fr. S~1ith 7 A So lely, yes . 

30 

40 
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Q In the cash book is your handwriting. .\ 
Yes. 

Q Did Ir. Osborne enter anything in there. 
A o; he did not. 

Q All he entered in was the sales book A 
Sales book; yes. 

Q Then, after you gave up selling bag frame 
in 1918, all you sold or manufactured and old, 
were the e novelties that you manufactured and 
sold in connection with Ir. Osborne; i n 't that 
so? A Yes. 

Q o that after 1918, all the busine s that 
you did was in that line. A ... ot all. I . old 
some frames. 

Q "\Vhen did you stop elling frame c11-
tirely. A I couldn't ay that. 1Jaybc a year . . . 
ago, omething like that, maybe two year. ngo, 
J could not ay. The book will how i1. 

Q Which book will show it. A Any of the. c 
books will show that. 

Q "\Vhich one in particn]ar? A '\Vell (indi-
cating), thi book here. 

Q '\Vhat i that book. A That i a sale. 
book. 

Q You are pointing to the old ales book. 
.A Yes. 

Q That has been re-copied into the new one. 
A o. Thi is the ales book here. 

Q I ay that is the one you are pointing to. 
A Ye. 

Q Did you ell the e bag frames to more than 
one per on or 
one house. 

an to one hon e? A ::\fore than 

Q During this period 
you monthly statement ? 

Q Of ho"· the ·whole bu 

fr. Smith would gi,·c 
A Yes. 
1ne tood . .A Y c .. 
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Q You have not any of tho e monthly tatc-
menL, have you A r o; I have not. 

(J .. \n<l o far as the- (Interrupting.) I 
haven't any tatement, of those statements far-
thPr haC'k than 1923. 

Q "\Yhat did you do with tho e stat ment. . 
.\ I had them on the file. 

Q Diel yon e,·er give Ir. 0 borne any of tho .. e 
:tatement ? A He aw them every month. 

Q Ile aw them. A They were in the book 
for him to . ee. 

Q It wa, on the ba i of these tatcment 
that he made np his fiO'nres, was it not? .A Oh, 
no. 

Q (~howing witne .. ) You recognize the 
hanch\l·i ting here. A Ye,. That i right. 

Q The. are in ~Ir. 0. borne\ handwriting1 
.\ Yrs. 

(Paper. hown to witness are marked 
). 3 ·fot identification and C. 4 for iden-

tification.) 
:\Ir. Beer I am going to object to any 

tr . timo11:v a to any tatement that wer 
<rot ten up by 1\Ir. 0 borne. In other word , 
I want to object to the statement of figure 
in the handwritinO" of 1r. 0 borne being 
con idered in the takinO' of this acronnt, 
for any purpo. e, at thi time. 

. Q Yon aw the. c fignrc. in Ir. 0 borne' life-
time, didn't yon~ .A I don't know whether I . nw 
thc:e. I aw ome figure . 

(~ .\ 11d he pre. entcd to you a statement did 
he not, in hi. lifetime a · he computed it of 

' ' the amo1111t ol' • al . and the amount to hP 
charged ngain t him. A lle didn't give them to 
llH>, 110• He put them in my de k. 
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Ileury Diffany, cross . 

Q In whose de k? A In my desk. 
Q Did he keep them there? A Yes; he kept 

them there. 

Q Is that what you mean by saying that lie 
put them in your desk~ A Yes. 

1 o Q Did you use the same desk, you two men . 
A Yes. 

Q You aw the e figures that he had written, 
in his lifetime, did you not ? A Ye ; I a\\' 
them. 

Q And where <lid he get the figure that he 
had, in hi li fetime? A \Vell, he got hi ale 
figures from these total that he put down-
the 'e totals that he put down. '11hese purcha ~e., 
they are not all down there, the purcha e . 

Q Did he get any figures at all from )Ir. 
2 0 Smith: A o; he did not. He aw the c fig-

ures. 'Ihey were in the book for him to ec. I 
don't know whether he aw them or not. Ifr 
had acce to the book. 

Q Did you and he ever di cu the amount 
of sale or the amount or di bur ement in con-
nection with the bu ine t A ot that 1 
know of . 

Q Did you and he ever di cu the mith 
statement, that i , the tatemcmt that 1Ir. mith 

30 made up A o. 
Q Did you ever draw anv money from the 

busine ? A Sure, I did. · · 
Q "\Vhere would that appear in the e book. . 

A In my account. 
Q In the ledger? A In the ledger, ye . 
Q ~rom the time the bu inc began you drew 

something out from it? A 'l1he fir t three ycar1-
I did not. . 

During the fir t three ) 'Ca r , yon paid off 
40 tlu ,·.'5,000 note, didn't yon! A Ye,; but 1wt 
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from any earnings or profits that ~fr. 0 borne 
ltatl anythinO' to do with. 

Q "\Vhere did the money come from that paid 
off that note? A From my outstanding ac-
('Ount: that came in, and al o the frame bu i-
ne--: ; I wa doing the frame bu iness in 1916. 

JO 
Q "\Vere those books de troyed too. A They 

are destroyed, al o. The 1917 ale book i here. 
Q "\Va the tock that you and r.Ir. 0 borne 

,rere carrying in the novelty busine s in ured ? 
.\. 'rhe :tock was in ·ured, yes. 

Q ~1 or how much? A $4,000. 
Q ,r a.: that money collected. A Y c . 
Q And what <li po ition was made of it? A 

It wn: t1epo ited in my account in my bank. 
Q Doc, it 'how? A No, ir; it doc not 

how. 20 
Q Iii what bank wa it depo ited? A Fidel-

itv Tnion. 
Q To _yo.ur account? A Ye'. 
Q L the receipt of that mon ey indicated 

anywhere in the book ? A 1 r o, ir. It i not. 
Q \Yhy not? A Becau · ~Ir. Osborne uf-

fered 110 lo in the bu inc, he was doing. 
Q Did that in urance received by you cover 

the lo in tock through the fire A ot all 
f• ~n 0 my lo s. I had some frames there yet, tock 

of frame . 
Q Did tha t cover all the lo. · · in the O ·borne 

bu 'im, ·s ! A CoYer the lo,·! 
Q Ye,. A 'fhere ,vas not that much there. 
Q 'I1hcre wa not that much? A No. 
(~ IIow mnch of the . 4,000 - you mean to . ay 

that ~·0 11 ·till had bag frame, i1 1 1923? A "\Yb)·, 
e rta111ly I had. 

Q How many bag frame:, and to what value! 
..-\ Tlie ,·alne was about $6,000. 4 O 
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Q You had that much 1n 1923? A Ye. 
Q In bag frames? A Yes. 
Q How much stock in the shaving stand bu i-

ness did you have; A About $800-$835-some-
thing like that. 

10 Q How do you fix that figure~ A Well, when 
we uncovered everything. "\Ve took everything 
out, and I found out that much. 

Q $835. A Yes. 
Q Who made that up! A "\Vhat do you 

mean 
Q Who computed that amount 

bookkeeper computed it. 
Q l\fr. Smith. A Yes. 

A The 

Q Was there any record made of it A Only 
20 the paper. That i all. 

Q There i nothing in the books ? A X o. 
It was already removed to the other factory. 

Q Have you any way of telling as to what 
the sales for the year of 1919 amounted too. 
A There is the book there. 

Q In which book '? A In this sale book 
here, if it i correct . 

Q You add, "If it is correct," what is there 
incorrect about it · A I don't know what i 

3 0 incorrect about it. You will have to go over it 
and see it. 

Q Have you ever been over it for the purpo,e 
of determining whether or not it is correct A 

r o; I ha-ve not. I have been over it, yes, in a 
way, checking off some of the frames out of it 
and trying to find out something about it. 

Q I-lave you found any item that i incorre ct. 
A In 1919? 

Q Ye . A I could not say that offlrnndec.lly. 
I don't know. They are checked off in there. 

40 
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Q Have you any idea as to whether or not 
the true amount of sales shown for that year 
wa $33,3 1.83? A o; I could not ay that. 

Q \Vill you say that they were not that 
amount. A I could not say that they were 
not or they are. 

Q Have you any way of telling the ca h di - 10 
count for that year? A ot unless I had the 
le<lcrer. 

Q The ale book would how more or le 
than the ledo-er. A "\Vell of cour e. 

' Q \Yhich--more or less ? A The ledger 
would. 

(J \\ ould the ale book show the receipt 
of more money than the ledger would or would 
it show th receipt of les money than the ledger 1 
.\ I could not tell that. 20 

Q Have you any way of telling the amount 
of thr purcha e for the year 1919-materials 
pnrcha, ed. A "\V ,11, they are in that book. 
\\'hether ·they are rorrect or not. I could not 
::1y that either. 

<J rrhey are the books of your bu ine ·, are 
th•y. A Ye. 

Q You 11 ver thought they were incorrect l 
A I do not go by the ale book. I go by the 
ledger and the ca h book. 

<J The ledo-er i. gone, i it not ? 
that i · gone. 

Ye · ' 
(J I.· there anything that is any nearer cor-

r C't, which you have, or which i in exi tence, 
than the ale book? A o; I don't know. 
t Q Th re i n othing any nearer right than 
he ale book? I cannot tell vou tha t. I 

hm·e nothing to go by. · 
Q You ay the sale book hows the material 

that wn · purcha ed durino- the year. ome 
of 't O 
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Q "\Vhat does it not show? You say " ome 
of it'' 1 A I could not tell you that now. 

Q "\Vhy do you say it doc not shO"w all of 
it A Well, sometimes the bill come in aftl>r 
the bookkeeper had been there for that month, 
and it is paid and filed away. For in tance, the 

l O 30th of the month; he come on the 28th, and I 
pay it and file it. "\V c try to keep it cparately. 

Q That is the only explanation. A That 
i all. 

Q Does it show the pay-roll? A X o; it doe~ 
not how the pay-roll. 

Q "\Vhere does the pay-roll appear! A Iu 
the ledger. 

Q Does it appear anywhere else than in the 
ledger'? A Ye ; we had a pay-roll book. 

20 Q "\Vhere i it? A I have only got one. 
Q Where i it. A I h~ffe that in the . af1:i, 

the one I am u ing. 
Q 'lhat i current pay-roll book? \. Ye. 
Q You will produce that before the ma. IPJ; 

if reqne ted? A Yes; you can ha,·c it, hut it i. 
copied off in the ledo-er ju t the same . 

Q Doe the ledger . how the amount of pay-
roll ' A Ye . 

Q You don't know anything about how far 
30 back that pay-roll run , do yon? .A I could 

not say. 
Q Is there any record of expense other than 

the sales book! A J£xpeiL es don' t how in 
the ale book. 

Q "\Yhere do they npp ar? A In the Ied1rer. 
Q Do they show in the ca h book'. A Ye,; 

they how in the cash book al o. 
Q Do they how in the check book? A XO; 

they don't how in the check book, not all. orne-
40 time' they were paid by ca:h. 
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Q r ou did pay sometime 1n ca h 1 A Oh , 
ye ·; "e had to have a petty cash book. 

Q "\\ ell, now, will you ay that the ne t for 
the year 1919 wa $11,317.41. A For what? 

Q The net profit. A 1 could not ay that. 
Q "\Yell, how mnch was it? A I don't know. 
Q Have you any way of telling. A o; I 

have not. 
Q "\Vhy not? A There i some tatement 

there O borne ha hccn using. That i the only 
way I can tell. 

Q I· that ub tantially rorrect1 A I coul<l 
not ."a~· that. I don't know. 

Q \Yell, a re you willing to accept it a cor-
rel't ! .\. .. ro; I do not. o, . ir. 

Q \Yliat i the matter with it, in what par-
tieular i: it wrong? A I don' t know what is 
the matter with it. I cannot say. There is a 
·tatcmm~t rp.ade up hawing what the profit really 
wa:, a. far a we can know abou t it. 

(~ Have you any way of telling whether the 
11ct profit for the year 1920 was $20,638.31? A 
lt wa · not that much. 

CJ How do yon know? A "\Vell, I don't 
know. · · 

Q 'l hen, why do you av it ,Ya, not that 
much. A I c~uld n~t ay · it was $20,000 ]Jp 
ran c there wa ~·ome tock there he didn't figure 
with, :omethino- he didn't deduct. 

Q "\Y-hcre i~ it? I don't know where it 
i · I could not tell you . 

(~ "\Yherc i. the record of it ? A I cannot sav 
at thi:-; time . I cannot ay where tha t wa . · 

<J \rI1y do you say he did not dedu ct it ? .. A 
I don't know what the ·tock wa that time; 
I tonld not tell You . . 
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Q How do you know he has not deducted it 
in that figure? A I could not say. 

1r. Beers: I again object. I take it 
that my objection goes to all of these figure 
that are being introduced, for which there 

10 is not basis. 

Q Have you any way of telling as to whether 
or not the net profits for the business for the 
year 1921 were $9,865.25? A I have no way 
of telling; no, only 1Ir. Osborne's figure , what 
be made. 

Q Will you ay that that was the net profit 
for that year l A o; I will not. 

Q Will you say that it was not A I ,ron't 
20 say neither one, becau e I don't know. 

Q Why don't you know ? A Becau e I don't 
know. 

Q vVas any tatement made of the net profit 
for for the year 1921 t A o; there wa not. 

Q · You had 11r. Smith's statement, didn't 
you ·f A 11onthly statements, yes, not yearly. 

Q l'rom tho e monthly statements you could 
make up the yearly tatement, could you not. 
A Ye , you could, but I did not. 

3 o Q Did you know for the year 1919, 1920, or 

40 

1921 how the bu sine toad, for any one of 
tho e three year : o ; I <lid not. 

Q Did you know at any time how it stood. A 
o; I didn't know how it stood. I only know 

about the bank account. 
Q You only know about the bank account 1 

A That is all. 
Q You have that bank account: A No; I 

have not. "\Vhat <lo you mean bank account. 
Did I haYe who e bank account? 
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Q Have you the check book, or bank book. 
.\ 1 o; T have the check book I think for 1919 
only. 

Q The check book only? A No; the pa 
hook. 

Q The pa s book . A Ye . 
Q Have you got the check book for 1919? A 

Xo; I have not. 
Q In what bank was the account for tho e 

year . A From 1919 · 
Q Ye . A fannfacturer and al o Broad 

and :Market. 
Q Have you any way of telling as to whether 

or not the ale for the year 1922 were $43,-
614.45. I have no way of telling. 

Q If ;ilr. 0 borne had figure that indicated 
that they ,vere of that amount, have you any 
idea a: to whether tho e figure were right or 
\\Toner ! A ~To; I have not. 

Q Have _you any way of te lling what the 
e:xpe11 e were for that year? A There i no 
hook here for that. · 

l ,rhere is the book for thnt? A 'I hat ha 
be ·n bnrne<l up in the fire. 

Q Have you any way of telling whe the r the 
net profit for the year 1922 were not $5,546.89. 
A No; I have no way of telling. 

Q '\Ylrnt wa. th e net profit. for that ye:u? ~\ 
I don't know. 

Q '\Ya, 1hcre a net profit for that year '? A 
I think there wa , ye , of ome kind. · 

Q How much wa it? A I don't know. 
{J Have you any way of telling as to what the 

11 t profit for the year 1923 wa 1 A Ye . 
Q How. A By the accoun tant ' fio-ure . 
Q. 'l hat i the only way! A There wa no 

profit. There wa, a lo . 
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Ilcnry Diffany, cross. 

Q As a matter of fact, was there not a net 
profit for the year 1923 of $14,736.711 A No, 
sir. There was not. 

Q How do you know there was not 1 A Be-
cause the accountant went over the books. 

Q That is the only reason that you have for 
10 saying that there was not that profitf A That 

is all, yes. 
Q And so the only thing that you know about 

the net profit for any of these years, is what the 
accountant shows? A That is right. 

Q You don't know, of course, where the ac-
countant got his figures from 1 A Yes; he 
got them for the statement there . 

Q What statement did the accountan t get 
them from 1 A He used l\lr. Osborne's state-

20 ment and whatever we had. 

30 

By "ftlr. Be ers. 

Q In the sales book are there items of rent 
received 1 A Yes, rent received and machinery 
sold. 

Q ,vhose rent was that 1 A 1y own prop-
erty, rent f ram my own property. 

Q Whose machinery was it "? A That wa 
sold1 

Q Yes. A fy machinery. 
Q In whose hand-writing in the sales book 

are the receipts of rent made? A Some is in 
my hand-writing; some in his. 

Q You were asked concerning the shaving 
stand stock. I understand tha t that was the 
stock in which l\lr. Osborne was interested. A 
Yes. 

Q This stock was stock and not a complete 
shaving stand? A No; it was not complete; 

40 it was not finished. 
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Ilenry Diff any, cross . 

Q You say they were removed to the present 
factory? A Yes. 

Q And were there used ? A They were 
u ed. 

By ll1r. Schenck. 

Q Do you remember what the bank balance 
was January 1, 1924 ? A .r o. 

Q As a matter of fact, was it not around 
$15,000"? A Something like that, yes . 

Q There was that much money in the bank1 
A Yes. 

Q And didn't you suggest to l\1r. Osborne that 
there be a division of that money in the bank 
at that time 0? A vVell, I did; yes. 

Q How was it to be divided~ A I was 
going to divide it with him. 

Q "\Vhy didn't you? A Ile did noi ac-
cept. it. 

Q How much of it was he to get'? A What-
ever there was, half of it . 

Q And it ·was around $15,000, was it not1 
A Yes; but I did that because I did not want 
to go to law. He was not entitled to it. 

Q "\Yhai bank was that in? A The :Manu-
facturers and 1crchants. 

Q And that was profit from this busine . ' was it not~ A Oh, no; not altogether; no, sir. 
Q Prom what business was it1 A From 

everything . 
Q That was profit from everything1 A Yes; 

and some of my money that I put in and did 
not draw out.. 

Q Ii rom 1916 on, you and 1Ir. Osborne had 
<lrawu some moneys out of the business, had 
you not! A Yes. 
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II C'nry Di ff any, c1·oss. 

Q And you had paid the expenses of the 
business, had you not? A Yes. 

Q And in 1924-J anuary 1, 1924-you had. 
around $15,000 in the bank 1 A Yes. 

Q And it was in the business account, wa 
it not? A Yes. Some of it was my money, 

10 though. 
Q How much was your money? A The 

statement shows it. 
Q And you offered to divide that money with 

l\fr. Osborne, didn't you 1 A Yes. 
Q vVithout any deductions? A At that time, 

yes. I don't offer it now any more. I gue 
not. 

Q Had you, up to that time, anything other 
than the monthly statement prepared by llfr. 

20 Smith 0? A o; up to that time I had this ac-
counting in 1923. 

30 

Q \Vhen did you have this accounting? .A In 
1923. 

Q You had the accounting in 1923? A Thi 
accounting here, whatever he has got there-
1923 and 1924. 

Q The accounting that you now have, wa 
made up, was it not, after you offered to divide 
this $15,000 with l\fr. Osborne. .A No; it was 
before. 

Q I am asking you : Did you have 1-Ir. 
0 'Leary or any other accountant go over your 
book before you offered to divide this $15,000 ! 
A No; aften,·ards. 

Q How long after? A I don't know. I think 
it was made in l\Iarch sometime or February. 

By lllr. Beers. 

Q You say that you arc not now willing 

40 to divide that sum of $15,000? A No, sir. 
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Ilenry Diff any, cross. 

Q "\Vhy not 1 A I don't do that any more 
now. I did that before, because I did not want 
to go to law about this. I was liberal about it. 

Q You said that money was in the business 
account. What do you mean by "Business ac-
count"? A Well, Diffany and Company. 

Q When did you say you had 1r. 0 lLeary go 10 
o,·er your books with reference to the time 
when you ·were ,villing to make a division of 
1hi money ·with 1r. Osborne1 A It was right 
after-about three or four weeks afterwards. 

Q "\Vere you willing after that to make a 
cli\·i ion. A o, sir; not after I found out ihe 
affair', how it stood. 

Q "\Vhat do you mean hy that. A "\Vell, how 
1he bu-,iness tood. 

Q "\Vhat do you meau by "How the business 20 
, tood'' A V. ell, eeino- what losses I had in 
the lnrniness. 

Q Do you k1~0,y whether or not your insur-
ance money formed any part of that $15,000! 
A N"o; it did not. 

!J11 Jlr. Schenck. 

Q Did you pay any 1ncome i ax for any of 
iho o years f 

:\Ir. Beers: That is objected to as imma-
terial and incompetent and irrelevant. 

'l111e l\faster: I will allow the question. 

.,_\_ I pnid income tax, but not for the business. 
Q Did you file any report of business done 

hr Diffnny and Company? A No, I did not. 
Q any year 0? A o. 
Q ])ic1 you file any return other than your in-

di,·idnal r~turn? A · o; I did not. · 
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Ilenry Diff any, cross. 

Q l\Ir. Osborne and you discussed the in-
come tax returns for this business, didn't yon? 
A o. 

Q You ay you never filed any 1 A .r o. 
Q Have you filed any income tax returns for 

the business for the year 1924? A Ye . 
10 Q Have you a copy of that return? A o; I 

20 

haven't a copy. They have it here. 
Q Did you file an income tax return for the 

year of 1923 ? A Yes. 
Q And have you a copy of that return ? A 

Yes; we have a copy of that. 
Q IIave you a copy of the return for the 

year 1922? A No; I have not. 
Q "\Vhere is it? A I don't kno-w. I didn't 

have anything to do with that. I didn't file any 
for the business. 

Q But you did for 1923, and 1924? A Y c . 
Q And you have copies of those? A Yes. 
Q Where are they A l\Ir. Beers has got 

them, I guess. 'I1hey are here somewhere. 

l\f r. Beers: There are none here among 
my papers. 

Q In what name did you file your return 

3 0 for the year 1922? A I did not file any. 
Q For the year 1923 . A In my name, and 

1924 also . 
Q 1924 was in your name, and that included 

the hnsiness done by Diffany and Company? 
A Yes. 

Q And you say that your attorney has that 
copy of those returns? A I don't know whether 
he has it or not. I have a copy sommvhere, but 
I <lon 't know where it is. 

Q "\Vil1 yon produce iL before the ).fn ter F A 
40 Yes, sure. I can get a copy of it . 

37 
Joseph A. Schroeder, direct. 

1fr. Schenck: You say you have not these 
returns? 

~Ir. Beers: 
l\fr. Schenck: 

for this witness. 

o; I haven't them. 
Tha t is all for the present 

JOSEPH A. SCHROEDER, sworn as a witness 
on the part of the defendant, testifies as fol-
lows: 

Direct exaniination by :Mr. Beers: 

Q "\Vhat is your calling? A Accountant. 
Q You are with the firm of O'Leary and 

McNeil 1 A Yes. 
Q r:rax consultants and accountants with of-

fices in I ew York and Brooklyn ? A Yes; 44 
Court street, Br .ooJ:dyn. 

Q I sho,v you Exhibit D. 1 and a k you to 
examine it and say what it purports to be or 
what it is. A It is a profit and loss sta tement. 

Q Of what? A For the year 1923 of Diffany 
and Company. 

10 

20 

Q And whaL does it show as to profit and 
lo ? A It shows a loss of $1,804.71. 30 

Q How did you reach that result. A Through 
an analy is of Diffany and Company's books. 

Q For the year nineteen hundred and- A 
For the year 1923. 

Q I hO'N you .Kxhibit D. 1 and ask you to 
examine it and . ay what it show . A It is a 
profit and loss statement for the year ending 
December 31, 1924, of Diffany and Company. 

Q And what does it show as to profit and 
lo. ·? A It shows a loss of $6,149.61. 40 
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Joseph A. Scliroeder, cross. 

Q How did you ascertain that result? A 
Through an analysis of Diffany and Company's 
books. 

Q In what book is the bank account of Dif-
f any and Company for the years 1923 and 1924 r 
A In the cash book. 

Cross examination by Mr. Schenck. 

Q Have you any working papers as to how 
these items are made up indicating the totals. 
A We have. 

Q Where are they? A I have them in my 
pocket. Here they are. 

Q Take the statement for the year 1923, the 
sales at $41,962.96. Show us where you get that 
total from? A That is taken from the sale 20 book. 

Q Where are the working sheets that pro-
duce this total? A "\Ve simpl y show the total 
by the sales book for the year. 

Q Where are the working sheets that show 
how you get it. I ask you whether you went 
by the sales book and took off each item and 
showed the discount and the amount collected? 
A What do you mean the amount collected. 

Q I ask you to tell me how you arrived at 
3 O the figure, $41,962.90? A By taking the variou 

monthly total of sales as they appeared in the 
day book. 

Q Are these the working papers that you have 
before you? A Yes . 

Q By which you did that? A Yes . 
Q Where did you get the figures, '' less return 

$707.62"? A That is also taken from the day 
book. 

Q ash hook? A No. This sales book is 
40 nothing else but a journal. 
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Jo~eph A. Schroeder, cross . 

Q "\Vhich book? A This (indicating Exhibit 
C. 2) i really nothing else but a journal. 

Q And you took it from there 1? A Ye . 
Q And you say that $707.62 is the total of the 

returns indicated by that book? A I do. 
Q And do the working sheets show it? A 

They do. 
Q The item '' Less discount, $901.03'' came 

from where? A 'l.1hat, I don't remember where 
that came from. I think it came from the cash 
book. 

Q "\Vell, ·who knows any more about it than 
you do ? A Well, I handle quite a few cases 
in a year, so I cannot remember just where it 
was taken from. 

Q Look at th ese books and tell us ? A I t 
wa taken from the cash book. 

Q "\Vhat bank balance did this concern have 
a of January 1, 19231 A Around $23,000. 

Q In what bank was it ? A Part of it was in 
the Broad and 1I~rket, and part in the Manu-
facturers . 

Q Can you tell how much was in each bank "/ 
A \Vell, the re was $14,000 in the Broad aud 
Market. 

Q Even $14,000 A No; $14,983.89. 
Q And ,vhat was the amount in the other 

bank f A $8,318.45. 
Q \Vhere did you get Lhat from '? A Through 

an analysis of cash, reconciliation behveen the 
bank and the check stubs. 

Q In what books does it appear 1 A It does 
not appear in any of the books. 

Q Did you do it, or did some one else do it f 
A I did it. 

Q \Vell, 1n what book did the it ems that 
make up that bank account appear t A '.Vell, 
on the two check stubs. 
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Joseph A. Schroed er, cross. 

Q On the check stubs 7 A Yes. 
Q And in the pass books? A In the pass 

books. 
Q And in the name of Di:ff any and Compan y? 

A Yes. 

10 Q And at the end of the year 1923, Decem-
ber 31st, what was the bank balance 1 A That 
I just gave to you. 

Q Have you the amount of the bank balance 
as of January 1, 1923 °? A Tha t is approximate ly 
$9,000. 

Q Why do you say ''approximately'' 7 A 
vVell, we have two different bank accounts. 

Q What were the items 1 A There is the 
Broad and :Market, $4,826.60, and the tianufac-

2 0 turers, $4,370.82. 
Q Where did you get these figures? A That 

1s as between the check stubs and the bank 
book. 

Q Do you know as to whether or not that 
bank balance was in those banks? A It was in 
the banks. 

Q You checked it with the bank returns, I as-
sume? A I did. 

Q In your working sheets for the year 1923 
3 0 do you show any bank balance as of any other 

time than January 1, 1923 f A Which working 
sheets have you reference to? 

Q For the year 1923? A No. 
Q You, for your concern, made no analysis 

of this firm's accounts for any other years than 
1923 or 1924, did you? A No; I did not. 

Q Where did you get the item of inventory, 
January 1, 1923, as $4,022.41? A That was 
submitted to me. 

40 Q By whom 1 A By ~Irs. Diffany. 
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Joseph A. Schroeder 1 cross . 

Q In what form was it submitted to you? 
A '11hat I don't remember. I think it was a 
tatement . 
Q "\Vhere does it appear 1n your working 

sheets for the year 1923? A What do you mean 
-the statement? 

Q Yes. A I just took the figure and put 
the figure in my working sheet. 

Q Was there any memorandum or book sub-
mitted to you indicating that amount of 1n-
,·eniory as of January 1, 1923? A '11here is no 
account in any book. 

Q "\Vas there any memorandum submitted to 
you? A Yes; a memorandum. 

Q vVhere is it? A That I could not tell you. 

10 

That was returned when we returned the books. 
Q Do you remember what else that memoran- 20 

dnm showed other than this sum total that you 
have incorporated jn your statement f A I do 
not.· 

Q From where did you get the amount of 
purchases , $14,829A4 q A That is taken from 
the day book here. 

Q ,Vhich book? A (Indicating Exhibit C. 
') ) r111 . ~. us one. 

Q Your working sheets show what in rela-
tion to thatf A What do you mean? 

Q "\Vell, the items in the total. A The totals 
each month. 

Q Your working sheets show the totals of 
each month t A Yes. 

Q Of the items ,vhich you took from Exhibit 
C. 2? A That is right. 

Q And $14,829.49 is the total for the year f 
A Yes. 

Q \Vhere did you get ilrn item of "Less dis-
counts, $243.43"? A From the cash book. 
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Joseph A. Schroeder, cross. 

Q And do your working sheets show the items 
that made up that amount1 A The monthly 
totals. 

Q Only? A Only. 
Q And '' less returns, $164.86 ''-where did 

you get that from? A I believe it is taken from 
lO here (indicating Exhibit C. 2). 

20 

Q From where did you get the item '' Inven-
tory, December 31, 1923, $834.31' 'f A That was 
ubmitted. 
Q By whom. A I don't remember. Either 

Mr. or 1rs. Diffany. 
Q \Vhere? A At the office. 
Q Your office? \ At our office. 
Q Brooklyn f A In Brooklyn. 
Q Do you remember in what manner it was 

submitted. A Memorandum. 
Q Do you remember anything else on it be-

sides that one item f A I did not. 
Q Were there any other items f A That I 

could not tell you? 
Q Where did you get the i terns '' office salary 

and commi ions, $2,665.02' ' '? A From the 
ledger. 

Q 'l1 he item of General Expense, $4,488.96-
where did you get that 1 A That is from the 

3 0 ledger. 
Q '11he item of '' Pay-roll, 13,359.63' '- where 

did you get that from 1 A That is also from 
the ledger. 

Q "Rui, . 1,400" '! A rrhai lS from the 
ledger. 

Q What do your working sheets show in ref-
erence to these items? A Just the total . 

Q ~Ionthly or yearlyf A Yearly. 
Q vVell, taking up the statement for the year 

40 1924, Exhibit D. 2, were the items of ales and 
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Joseph A. Schro eder, cross. 

returns and discounts making up the total of 
$34,113.29 arrived at in the same manner as the 
items in the statement for the year 1923 ¥ A 
They were. 

Q From where did you get the item of "In-
ventory, January 1, 1924, $834.51 " 1 A That 
was submi tted. 10 

Q On a memorandum by itself ~ A On a 
memorandum . 

Q By itself? A I couldn't say whether it 
was by itself or not. 

Q Where did you get the i tern of '' Purchases, 
$17,077.76" A From the day book. 

Q '' Less re turns $188.13; discount $17 4.051'' 
A The returns from the day book; the discounts 
from the cash book. 

Q \Vhere did you ge t th e item of " inventor y 2 o 
December 31, 1924, $1,142" ? A Submitted . 

Q Do you know whether there is anything else 
on that memorandum besides that one item 1 A . . . 
I uo not. 

Q Have you that memorandum ? A Jo. 
Q \Vha t was done with is ? A I believe it 

wa , returned. 

.:1Ir. Schenck: I call upon the other side 
io produce that memorandum which was 

3 0 given to the accountant, if you have it. 
.:1Ir. B eers: We have not the memorandum 

you ask for here. Whether they have the 
memorandum or not, I do not know. I will 
tr y to ascertain. 

.Mr. Schenck: If they are found you will 
produce them at a later date ? 

nlr. Beers: Yes, indeed. 

Q The it ems of pay-roll, office salary, rent 
and expenses shown on the statement as of Janu- 40 
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Joseph A. ScliroPd Pr, cross. 

ary 31, 1924, were received from the same source 
as the similar items on the 1923 statement. A 
That is correct. 

Q And those totals and the items that go to 
make up the totals are shown on the working 
sheets for the year 1924 ! A That is right. 

lO Q What was the bank balance as of December 
31, 1924. A $17,589.93. 

Q All in one bank. A That I could not tell 
you7 

Q Can you tell what bank that balance wa 
in 1 A I can tell where part of the balance 
was. 

Q Please tell us. A That was in the Mer-
chants and :Manufacturers National Bank. 

Q And where was the rest of it. A That 
20 I don't know. 

Q How much was in the 1\1erchants and 1\Ianu-
facturers ational Banld A $6,589.93. 

Q In the account of Diffany and Company. 
A That is right. 

Q From where did you get the total bank 
account and ·where did you get that particular 
item in the Ierchants and 1anufacturers a-
tional Bank. A That was checked up, getting 
the reconciliation of the balance sheets submitted 

3 0 by the bank at the end of that month. 
Q Those were checked by you with the pas 

book and the check book of Diffany and Com-
pany 1 A Yes, with the check book and the 
Bank statement. 

Q Your working sheet shows those items? A 
11hat is right. 

Q And those (indicating) are the working 
. heets for the year 1923? A They are. 

Q And these (indicating) for the year 1924? 
40 A Yes. 
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.Jo,rpli A. chroeder, re-direct. 

1\fr. Schenck: I ask to have these marked 
eparately for identification. 

( farked C. 3 for identification and C. 4 
for identification.) 

Q '.l.1hese statements marked for identifica-
tion, C. 3 and C. 4, are the sheets that indicate 
the items taken by you from the various books 
that you have told us about and from the memo-
randums, which have resulted in these statements 
for the years of 1923 and 1924, that are marked 
Exhibit D. 1 and Exhibit D. 21 A That 1s 
right. 

Q Did you make any other exam ina tion of 
the books or records of this company other than 
that embodied in these two se ts of working 
sheets and these two statements "? A This is 
the only work that I was identified with-

Q Just these, you dou 't know whether your 
concern made any other examination of the books 
and records of ihi tompany or not? A o. 

Re-direct examination by fr. Beers. 

(~ ;\[r. Schroeder, I believe you testified that 
in December, 1923, you found that there was in 
the banks the sum of $17,589.93? A By that I 
mean not necessarilly in the bank. That was 
in c-a, li or on hand. 

Q Did you add to the item of cash in the 
bank the item of $11,000 of the insurance money? 
A I did. 

Q That was in another bank? A Y c . 
Q At that time the Diffanys called your at-

tention to the fact that there was not in the 
Broad and l\Iarket and in the J\fanufac turers 
Bank seventeen thou and and some odd dollars 
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Josfph A. S chroeder, re-cross. 

of money belonging to the bu iness ; A That 
1 correct. 

Q That there was not that much money m 
the bank-is that correct? A That is correct. 

Q Didn't they call your attention to the fact 
that there was $11,000 insurance money in an-

1 O other bank? A They did. 
Q Which covered loss on machinery ? A 

They did. 
Q Frames and $835, I think, shaving stand 

or $800. Do you remember they called that fact 
to your attention? A I don't know just what 
it covered, but they called attention to the $11,-
000 deposited in some other bank, and that i 
what is recorded on the working sheet here. 

Q That 1s recorded on the working sheet 
20 you say? A That is correct. 

By Mr. Schenck. 

Q Just suppose you turn Lo your workin g 
sheets for the year 1923, to the bank balance 
at the beginning of the year and at th e encl 
of the year? Here is one of them. 

Q What does that represent; is that a memo-
randum you have got? A That 1s the only 
memorandum I have as to that bank balan ce. 

30 That is the amount shovvn on the bank tatement, 
and this (indicating) would be a check outstand-
ing as of that date, which had not been thr01wh 
the bank. 

Q "\Vhat bank is that? A That i the :Manu-
facturers ational Bank. 

Q What was the bank balance January 1, 
1923? A "\Vhat do you mean-the total bank 
Balance? 

Q Yes. A I don't know. I \\·ill have to 
40 figure it up. $9,157.42. 

47 
Joseph A. Schroeder, re-cross. 

Q Wa that money actually in the bank? 
1hat was in the bank. 

Q And to the credit of Diffany and Com-
pnny1 A That is right. 

Q So far as you know, it was the avails of 
ihe bu iness of Diffany and Company? A That 
is correct . 10 

Q "\Vhat do your working ~beets show 1n 
reference to additions to that amount deposited 
during the year? A It shows nothing a far 
a deposits are concerned. 

Q Does it show anything as to withdrawa li;; 1 
A No. 

Q \Vhere and how did you deal with deposits 
and withdra\\ ·al A 'l1lwt is all recorded in 
the cash book. 

Q And is that the only place that you deal 20 
with the deposits and withdrawals? A Well, 
it i hown in the cash book, and al o in the pa8s 
book. 

Q And it i shown on the bank statement8, 
too,i itnot1 A Yes. 

Q And you deal with it in all three place , 
don't you? A I would not say the three placeR. 
In two places anyway. 

Q Which two? A The cash book and 1 ho 
rheck stubs. 30 

Q "\Vhat was your balance a, of December 31, 
1923? A Actual bank balance 1 

Q Yes. A That was $12,302.34. 
Q And that wa actual money in the bank, 

wa it ·! A 11hat is as far a: 1 knmv. That (lid 
not include tha t $11,000. 

Q It did not include the $11,000 that you 
,·poke about "? A No. 

Q '\Yherc was thaU A \Vell, that wa rn 
ome other bank account. "\Vhich account that 

Wns in I do not know. 4 O 
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Joseph A. Schroeder, re-cross. 

Q Thi account ,Yas Diffany and Company 
that you are testifying a bout, ·with twelve thou-
snnd odd dollars in 1 A That is correct. 

Q "\Vas it all in one bank? A No; in hrn 
banks. 

Q What amount and in what bank? A Broad 
IO and Iarket ... ational Bank, $3,983.89, and the 

:Merchants and :\fanufacturer Bank, $8,318.43. 
Q Do your working sheets show anything 

else in reference to the bank account other than 
those items which you have testified to in answer 
to the last few questions~ A What do you 
meanf 

Q Other than those figures that you have 
read off, do your working sheets show anything 
else with reference to the statu of tbe bank 

20 account1 A The e last two figures. 
Q This one that you read and (indicating) 

this one¥ A Surely, and that $11,000. 
Q Where is that considered and dealt with 

in your working sheet 1 A That is dealt with 
in the final balance sheet ·which would show the 
actual cash balance. 

Q You say the $11,000 is not included in the 
$12,000. What was the cash balance on hand, 
then, at the end of the year? A At the end of 

30 1923¥ 
Q Yes. A $22,302.34. 
Q And what is that the sum total of? A 

That is the sum total of cash supposed to be 
in the bank. 

Q And how does that total reconcile with 
the bank account as you have testified it wa~ at 
the beginning of the yeal' and as it was at the 
end of the year? A I don't get what you mea11. 

Q Where does the $11,000 come in? That 
40 is what I am trying to get at. A 1iV ell, that 
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Joseph A. Schroeder, re-cross. 

I cannot tell you. I don't know what bank ac-
count it is in. 

Q And the only knowledge that you have 
about there being any $11,000 is the fact that 
you have been told about it. It that it 1 A That 
is correct. 

Q "\Vhat you have been told about it you have 
heen told hy whom'? A Either 1I r. or 1Ir . 
Diffany. 

Q Did they give you any memorandum of it. 
A They did not give me any memorandum. 

Q Did you see any memorandum of it¥ A 
That I don't remember. 

Q Were you told about it by word of mouth 
or in writing. A I \'Vas told about it. 

Q The item as to the amount of bank ac-
count at the beginning of the year 1924 and at 
tho end of 1924 that you previou ly have given 
u., ind icate actual cash balance in ban k as of 
those tvi'o respective t imes, do they not 1 A That 
i right. . 

Q And have no relation whatever to the item 
of $11,000? A That is included in these figure . 

Q You say the balance in the bank, a of 
December 31, 1923, is twenty-two thousand odd 
dollars, do you not? A $22,302.34. 

Q 1\un to your ,vorking sheets for the year 
Hl24 and . how me where you deal " ·ith the bank 
balance as of .January 1, 1924 ? A "\\ orking 
. heet. for 1924? 

Q Ye . . A That won't show on the working 
beets f Dr 1924. 
Q Do you deal with the bank balance for 

year 1924 in your working sheet'? A o. 
Q "\Voll, have you any record of the bank 

balance as of .January 1, 1924? A That woul<l 
ho the . ame as I gave you for December 31, 1923. 

10 
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J osrpli A. Scliroed er, re-cross. 

Q Where does it appear in your working 
sheets? A (Indicating) Right here. 

Q Where doe it appear in your working 
sheets for 1924? A The working sheet for 
1924- The balance at the eud of this year 
you use as the opening balance. It is not nece -

lO sary to set it up again. It is a duplication. 
Q owhere in your working sheets for 1924 

do you deal with deposits or withdrawals from 
the bank balance? A o. 

Q Do your working sheet for the year 1924 
show the bank balance as of December 31, 1924? 
A They do. 

Q Where? A (Indicating) Right here. 
Q And what do they indicate to he the bank 

balance as of December 31, ] 924? A $17,589.93. 
20 Q And what does that include? A That in-

cludes the $11,000. 
Q And have you any record in your working 

sheets of the deposits made in the company ac-
counts that made up the $22,000 in 1923? A X o. 

Q Have you any record in your working 
sheets of the deposits that were made in the 
account that make up the balance as of De-
cember 31, 1920, as $17,000? A I have. 

Q Where? A Here (indicating) is one of 
30 them. I believe that I have given you that be-

fore. 
Q That is one bank. "\Vhere i the other bank! 

A That is all. The other bank had nothing in, 
and there L anotber bank with that $11,000. 
Which bank that is in I don't know. 

Q These are the withdrawal from t1rnt ac-
count? A No. 

Q Are they deposits! A No. 
Q ,Vhat are they? A 'l1hcy nrc out tarn1i11g 

40 checks as of December 31. 
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Q Then this item of $768, is that a deposit 1 
A That is a deposit; yes. 

Q What is the item of $592.71? A That is 
also a deposit. 

Q Well, now, this one has reference to the 
Merchants and Manufacturers National Bank 
account, has it not? A That i correct. 10 

Q The account for the year 1923 was in two 
different banks, was it not? A Tha t is cor-
rent. 

Q Where is your record of that other account~ 
A (Indicating) It is closed here. 

Q How do you account for the fact that the 
bank balance, exclusive of ihe $11,000 insurance, 
\Yas $11,000 December 31, 1923, and had heen 
reduced to around $6,000 Dercm ber 31, 1924? 
A I don't get what you m an . ~O 

Q The item of $11,000 in urance was carried 
over in both years? A That is correct . 

Q And it is included in the total bank ac-
eount of seventeen thou, and and o<ld dollars of 
December 31, 1924? A That is correct. 

Q "\Vhat were the withdrawal. from the bank 
acrount. for the year 1924, that brought the 
ba11k balance dovvn 1 A "\Vhich bank balance? 

Q The total bank balance which you showed 
from $22,000 to $17,000. In other ,~ords, wher~ 30 
i , that • '4,000 or $:\000? A I ronldn 't t r ll 
you off-hand . I will have to make an analv. i . 
of that. · 

Q I there anything in your working sl1ccts 
that how that? A To. 

(At this point adjournment 1s taken to 
Friday, :March 27, 1925.) 

40 
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JI C'nry Diff any, cross. 

1Iet pursuant to adjournment this twenty-
seventh day of March, 1925, at two o'clock 
in the afternoon. 

Appearance as heretofore. 

I-IEr RY DIFF A Y, the defendant, resumes the 
stand . 

By Mr. Schenck . 

Q Have you the check books and cancelled 
vouchers here? A Yes, sir. 

Q Where are they 7 A In the bundle there. 
'rhey are here. 

Q "\Von 't you produce them, plea e ¥ A C\Vit-
produce paper . ) 

Q ':1.1hi check book on the Broad and National 
2 0 Bank apparently begin June 6- \.. There ha 

been a coup le of years between . There is one 
fur1 her back and it starts a couple of years after 
that. 

30 

Q Apparently it begins June G, 1911, the 
first check drawn 1 A Ye . 

Q And the last check drawn, for which there 
is a stub, is September 30, 1924, is it 1 A Yes. 

Q Is that when you stopped u ing that book~ 
A Yes . 

Mr. Schenck: I ·want that book offered in 
evidence. Are you off erin O' these book, or 
not? 

~[r. Beer. : I do not offer 1 hem; no. I 
don't know what they are. 

fr . Schenck: Then I will offer thi book. 
(~larked Exh ibit C. 5.) 

Q Is this (indicating) the bank book that 
goes with that check book! A , Vhen I started 

40 the second time; yes. 
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Q This begins December 19, 1921, does it 
not. That is the first entry in that book, i it 
not. A Yes. 

Mr. Schenck : I offer this book in evidence. 
(Marked Exhibit C. 6.) 

By ilfr. Beers. 

Q Is thi a Diffany & Company bank book? 
A Yes. 

By Mr. Schenck. 

Q What bank is this (indicating) book on? 
A That is the ferchant bank. 

10 

By Ii1r. Beers. 20 

Q Is that a Diffany & Company check book? 
A Yes. 

By 1lf r. Schenck. 

Q This check book is on the Ierchants and 
~fanufacturers National Bank: A Yes. 

Q And it apparently begin , or the fir t check 
<lra wn is July 13, 1923; is that right 1 A Yes. 

Q And the last check is November 12, 1924; 3 0 
it not. A Yes. 

::.\Ir. Schenck: Do you offer thi, book in 
evidence1 

~[ r. Beers: X" o; I do not. 
amining. 

.Mr. Schenck: All right. 
in evidence. 

(~farkec1 Exhibit C. 7.) 

You are ex-

I will offer it 

40 
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Q And that check book is continued into the 
current check book of Diffany & Company, in 
which the first check is 2997, dated November 
13, 1924; does it not? A Yes. 

Q And this book is still in use? A Yes; 
it is. 

Q 
that 

Q 

J\fr. Schenck: Do you offer this book in 
evidence? 

Mr. Beers: Why ask me those questions. 
Mr. Schenck: I am asking the question 

to know whether you want to offer the book 
in evidence or not. I will offer it in evi-
dence. 

(Marked Exhibit C. 8.) 
J\fr. Beers: Isn't it improper for me to 

offer anything when I am not exammrng 
the witness? That is my reason for answer-
ing as I do. 

(Showing ,vitnes .) Is this the bank book 
goes with that account? A Yes. 
The fir t entry is J unc 6, 1923, is it not? 

A Yes, it is. 

Mr. Schenck: I offer that bank book rn 
3 0 evidence. 

(~farked Exhihit C. 9.) 

Q Where a re the cancelled Youchcrs? ..A 
vVha t cancelled vouchers? 

Q That go with these check hooks? A You 
didn't ask me to bring them. 

Q Well, if I ask you to bring them, will you 
produce them? A Sure. 

Q ~There are your income tax returns? A 
40 I haven't got them. 
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Q You heard the accountant testify that you 
had copies of them, didn't you? A No; I haven't 
any copies. I haven't seen any copies. I 
thought I had it here along with the account. 

:Mr. Schenck: I call on the other side to 
produce them. 

The Witness: The accountant can get 
them for you. 

Mr. Beers: I haven't got then1, or I would 
produce them. 

:Mr. Schenck: Where are the income tax 
returns? 

l\fr. Beers: You can call for them if you 
can get them. I haven't got them. You can 
go through my papers if you want. 

Q When was the last time you saw the copy 
of your income tax returns? A I didn't see 
nn:r, copy. I thought I saw omeihing, but I 
did not. 

Q \Vhen did you sec th original? A I 
think in O'Leary's office. 

Q Did you mail it to the collector or take it 
to the collector? A o, sir. 

Q Did they? A They did. 
Q And they prepared it for you. A Ye , 

1r. 
Q And you have never seen a copy f A I 

have never seen any . I didn't get any copy; 
no. I haven't got it anyhow. 

Q \Vhere is the inventory for 1923? A IIere 
it is. 

Q In whose handwriting is this paper at the 
top of which appears the date, December 31, 
1922, and the total of which i $4,072.41? A 
Mine. 
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Q Where did you get the figures from? A 
In the factory. 

Q When? A The date it says there. 
Q Where is the book out of which this page 

came? A I didn't have no book-just a sheet 
of paper. That is foolscap paper. That is not 

10 a book. 

Mr. Schenck: I ask that this paper be 
marked for identification. 

(1\1:arked C. 10 for Identification.) 

Q I show you C. 10 for Identification, and 
ask you where the book is that that came out 
of? A It is out of no book. 

Q Do you mean to say that that paper <lid 
not come out of a book? A No, sir; no book. 

20 Q Look at it. A It is a double sheet of 
paper. I got that. I have no book; never had 
any book. 

Q Where did you get the figures that are on 
this paper, C. 10 for Identification? A I took 
them out of the factory-bulked them up and 
made it up. 

Q Who made it up with you? A I made it 
alone. 

Q When? A One day in that week some 
30 time. 

40 

Q Will you swear that this paper did not 
come out of a book? A No, sir; it didn't come 
out of a book. 

Q Did you ever show it to anybody since 
you made it up? A No. I don't know whether 
I did or not. I could not say. 

Q Did you ever show it to l\Ir. 0 borne? 
A I think he seen it; yes . 

.J\Jr. Schenck: I offer that paper in eri-
dence . 
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(Paper heretofore marked C. 10 for iden-
tification is marked Exhibit C. 10.) 

Q I show you a paper, at thet op of which is 
the date December 31, 1923, with a total of 
$834.51, and I ask you in whose handwriting that 
1 . A That is mine. 10 

:Mr. Schenck: I ask that this paper be 
marked for identification. 

(Paper is marked C. 11 for iden tificat ion.) 

Q Now, I ask you where you got these fig-
ure from that appear on C. 11 for identification? 
A I made the figures. 

Q From what? A From nothing-from the 
factory-as I went along with it. 20 

Q "\Vho made up the amounts that are oppo-
ite the Yarious listings? A I made them up . 
Q Upo n wha t . were lhose figures based? A 

\Veights and amounts and things like that. 
Q "\Vho assisted you in making up this 111-

\·cntory? A Some of the helpers. 
Q How long did it take 1 A About a day I 

gue ·s; two days or three days; I cannot remem-
ber. 

Q "\Vhero is the book out of which C. 11 for 30 
identificat ion came? A No book. That i8 fool8-
<·ap paper. 

~Ir. Schenck: I offer that paper in evi-
dence. 

(Paper here tofore marked C. 11 for frlon-
tification is marked Exhibi t C. 11.) 

Q I show you a paper at the top of which 
appears the date December 31, 1924, and at the 4 o 
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bottom of which appears the total of $1,142, and 
a k you what that is? A Inventory. 

Q As of the date that appears at the top? A 
Ahout that, ye . 

Q In whose handwriting is it? A Mine. 

1 O ~Ir. Schenck: I ask to have this paper 
marked for identification. 

(i\larked C. 12 for identification.) 

Q vVho assisted you in making that up? A 
In what way? 

Q In any way. A Some of the helpers rn 
the factory. 

Q Did fr. Osborne f A o. 
Q Did you ever show it to him? A I didn't 

20 show it. I guess he seen it. 
Q Where did he see it? A Around the fac-

tory, in the desk. 

30 

Q You are sure about that, are you. A 
Wasn't he dead at that time? !-low could he 
see it f 

Q I am asking you. Don't ask me. A That 
was taken long after he died. 

Q Then you didn't show it to him? A 1 o. 
Q And he didn't see it, did he? A No; 

he did not. 
Q You are under oath and you ought to think 

a little bit about your answers. Where is the 
book this page came from? A There ain t no 
book. That i fool cap paper. 

1fr. Schenck: I offer this 111 evidence. 
(Paper heretofore marked C. 12 for iden-

tification marked Exhibit C. 12.) 

Q "\Vhen did yon make up Exhibit C. 111 A 
40 In that week, the day before or the day after. 
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Q Did you ever show it to fr. Osborne 7 A 
I gne he seen it lying on the desk. It was 
made up. 

Q Have you any other inventories? A o, 
• Ir. 

Q "\Vhere are they? A They aren't any-
10 where. They are burned up . 

Q You ay they are burned up. Where were 
the ·e books and papers that were burned up? 
J,._ They were on the helf. 

Q Where? A Some were outside in the fac-
tory and ome inside the office. 

Q A a matter of fact, the office didn't burn 
up, did it. It didn't? 

Q I am a king you. A All the books and 
paper and all the stationery burned up outside 

20 on the desk. 
Q It burned up the desk, too ? A 

it didn't burn- :up. the desk. 
o, sir; 

Q If it did not burn the de k, how is it that 
it burned the papers? A Because they were 
hurned up. Where was the fire coming from? 

Q You ay that all the papers that were in 
the office were de troyed? A P 'retty near all, 
yes. 

Q \Vhere are those that were not destroyed? 
....\. I don't know where they are. Pret ty near 
e,·erything was de troyed in the paper line, like 
letter file and things like that, books and every-
thing. 

Q \Vhen did you have this fire. A :N ovem-
bcr 13, 1923. 

Q Did you get up and file a pr oof of loss? 
.:\ I did; yes. 

Q \Vith whom did you file that proof of lo s? 
... \ .N'ia <>'ara I 11, nrance Company. 

30 
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Q You made up that proof of loss and filed 
it with the iagara Insurance Company? A I 
didn't make it up. The bookkeeper made it up. 

Q Who is the bookkeeper who made it up? 
A 1vfr. Smith. 

Q Is he the man who livrs in Hartford. A 
JO Yes. 

Q And he is still keeping books for you 1 A 
"\Vell, he comes every month the day he alway 
did. 

Q What day of the month? A Why, he 
usually comes on the Sunday nearest the la t 
day of the month. 

Q Does he let you know when he is coming. 
A o; I make a date up before he leaves. 

Q When do you next expect him f A I think 20 
he is due on Sunday. 

Q Does he have a key to your office l A No, 
SU. 

Q Do you go down and let him in 1 How doe 
he get in? A I let him in. 

Q Do you go to the factory to be there when 
he is there; A Yes. 

Q What business is he in. A "\Vhy, he i 
with Smith & Wise or Smith & Company. 

3 o Q Where are they 1 A Hartford. 
Q vVhat is their business. A Departm ent 

store. 
Q Is he any relation of yours? A No, sir. 
Q How many years has he heen employed by 

you 1 A Well, he was with my father, some 
ten or twelve years I gue , and he has been 
with me since about ten more years. I cannot 
say exactly. 

Q \Vho made up your proof of lo s after the 
fire? A "\Vhy, ~fr. Smith made the la . t one up. 

40 
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Q How many did you have made up? A I 
think there ·were three made up. 

Q ,rho n1ade the first one? A :M:r. Osborne 
made omething. They did not take it, so it had 
to be written over again. 

Q ,Yho made up the next one? A :Mr. 
mith. 
Q Then, after he made up the second one, 

then you had an adjuster to file another A Then 
the adjuster did something. 

Q The adjuster for the fire insurance com-
pany? A Yes. 

Q Did you have an adjuster? A No; the 
adju ter of the .1:Jiagara Fire Insurance Com-
pany. 

Q You did not have an adjuster? A Io. 

10 

Q Have you a copy of the proofs of loss i 20 
.._\._ l TQ. 

Q ... \ny one of them? A No; I have not. 
{l Did you . e,·er have one ,? .A o; I did 

not. 
(J \\'here "\\'{'l'C those proofs of lo s filccl? A 

·with the Tiagara Insurance Company. 
Q ,rhere f A I think in ew York, but I 

am not ure. 
(J \\ ·ho ,Yas th e agent who wrote ~·our 

policy? A Lyon & Company. 
Q \\T]1ere? A 1 7 Iarket street, ewark. 
Q ,ra the proof of lo s filed tberc1 A 

Ye"; it was. I thi nk it was. 
Q Did they kt>cp a copy f A l could not 

ay. 
Q \Yho prepared the figures 011 the loss that 

were incorporated in the proof of lo ss? A \Yell, 
<lo you mean which they accepted? 

(l ... \11y of them t I think the one tlwy ac-
c0pted they made themselves. 

30 
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Q From what? A From copies of Smith's. 
Q \Vhere did Smith get the information? A 

I don't know where he got it-from the factory 
or somei.v here. 

Q Did you give it to him? A o, su. 
J

O 
Q Did Osborne give it to him? A '\Vhy, 

we all talked about it, and he made it up from 
that. 

Q ow, you haven't any other books? A 
T • o, Slf. 

Q No other books than those which you pro-
duced here? A That is all I have. 

Q You haven't any other account of the 
business done by you during the time that ~Ir. 
Osborne was with you other than the books antl 
papers that you have produced here 1 A "\-Vhat 

20 I have produced. That is all I have. 

30 
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Q So far as you know, the only two years 
you filed income tax returns ·were the last hvo ! 
A Yes. 

By Ur. Beers. 

Q You will endeavor to get from your ac-
countants a copy of your 1923 and 1924 income 
tax returns, will you? A Yes, sir. 

Q And then off er them in evidence? A Yes. 
Q Did you lend Diffany & Company any 

money? A I did ; Yes. 
(~ ( Showing wiine s.) I show you a check of 

IIenry Diffany, dated :May 1, 1918, io P. H. 
Seery Tube Company, for $200, and ask you 
what it represents. 

:\Ir. Srhenek: T "·ant to interpose an oh-
jection to the proving of any loans by Dif-
fany to Diffany & Company, in view of the 
fact that Diffany produces no account for 
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the business done for those years, and for 
that reason such items cannot be taken into 
account. The J\1aster can rule later on this, 
as far as I am concerned. 

J\1r. Beers: I want to say, if I prove loans 
made and that they were not repaid, that 
they would be reflected in any balance of 10 
money that appears to be on hand. Fur-
ther than that, whatever books there were 
of Diffany & Company that ·were left after 
the fire, have been produced here, and there-
fore it is evident that we have gone as far 
as we can in giving the record and aiding 
in ascertaining the true financial state of 
affairs of Diffany & Company. 

Q (Show ing witness.) \Vlrnt does that repre-
sent? A That is for rent. 

Q And this is an advance by you, is it? A 
Ye , sir. 

Q '\Vere you ever repaid thi um of $200? 
A ,r . ... , o, Slf. 

~Ir. Sc:henck: \11 o (' thi. te. timon)· is , nh-
jcd to tl1e same objcrtion. 

rr11e l\.Iaster: Ye . 
Mr. Beers : That is understood. 

Q 1 81.iow you a check to the Ol'der of Diff any 
t"v Company , dated :March 28, 1919, for $50, and 
a:k you what it represents ,? A That is cash 
advanced. 

(J Then it repl'esents a loan from you to 
Diffany and Company¥ A Y cs. 

(J Has it ever been repaid ~ A No, sir. 

20 
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Q I show you a check dated Iovember 18, 
19]9, Henry Diffany, to the order of F. }I. Os- 40 
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borne for $22.56 and ask you what that repre• 
sen ts~ A That was given to Mr. Osborne. 

Q \Vas this on account of the affairs of Dif-
fany & Company 1 A Yes. 

Q Has this ever been repaid to you~ A 
No, sir; it has not. 

Q By Di ff any & Company f A No, sir. 
Q I show you a check of September 18, 1919, 

check of Henry Diffany, to the order of Jacqu es 
l{ahn, for $268.45 and ask you what it repre-
sents. A That is a loan also. 

Q Has it ever been repaid 1 A No, sir. 
Q I show you check of Henry Diffany, dated 

September 19, 1919, to the order of Diffan y & 
Company, for $1,500, and ask you what that rep-
resents 1 A A loan to Diffany & Company. 

Q Has it ever been repaid ~ A To; it has 
not. 

Q I show you a check dated lYlarch 8, 1920, 
to the order of Diffany & Company for $200, and 
ask you what it represents 1 A Also a loan. 

Q Has it been repaid~ A No, sir. 
Q I show you a check of Henry Diff any to the 

order of Diffany & Company, dated :May 29, 1920, 
for $500, and ask ·you what it represents f A 
Also a loan. 

Q Has it been repaid1 A No, sir. 

Mr. Beers : I now off er in evidence these 
seven checks which this witness has testified 
to as representing moneys advanced for the 
account of Diffany & Company. 

(Seven checks marked as one exhibit-Ex-
hibit D. 4.) 

Q Did you loan Diffany & Company any oilier 
moneys~ A Yes; Building & Loan mon ey. Y 011 

40 have got it all there. 
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Q I am asking you-

Mr. Schenck: I object to this for the same 
reason. No time is fixed, and if it is prior 
to the period for which this account is being 
submitted, it is incompetent and irrelevant. 

The :.Master: I will take it. 

Q You spoke about building and loan money. 
1Vhat do you mean by that~ A I took some 
money of the building and loan and put it in the 
business. 

Q How much money was that~ A I think it 
was about $2,100. 

Q When was this o/ A 1918, wasn't it 1 
Q 19181 A I couldn't say. You have it 

there, I gave it to you. 
Q \Vhat do you mean~ A A transcr ip t f rom 

the building and loan association sh01.Ying it was 
deposited in ])iffany & Company's account. 

Q A check from the building and loal! associa-
tion to you wa.s deposited to the account of Dif-
fany & Company; is that what you mean J? A 
Yes. 

Q Is that ·what you say~ A Yes. 
Q This was in 1918. Is that correct? 

~\lr. ~chenck: I object to any testimon~· 
relating to the building and loan association 
account, on the same grounds as heretofore. 

Q When do you think this loa n was made? A 
I think it was 1918. 

Q In what sum 1 A It was two tho us and 
and some odd hundred dollars. 

Q vVhat 1 A Twenty-one hundred dollars I 
think it ,vas, and some cents. 

10 

20 

30 

40 



66 
II ('171'Y Diff any, cross. 

Q Has that ever been repaid to you? A X o, 
sir; it has not. 

By Mr. Schenck. 

Q Why did the business need you to loan it 
10 money back in 1918 f A Well, bought stock with 

it and had to have money. You got to have 
money to buy stock. 

Q It was not showing any profit at all 7 A 
Profit when · ot now. The business in the fore 
part of the year does not show any profit. 

Q Back in 1918 and 19191 A o, sir; no 
profit was shown. 

Q Did it how any profit at all then? A 
Very little. 

Q It subsequently howed a profit, <lidn 't it. 
20 A After that, ye . 

Q And you mean to say that you never took 
out of Diffany & Company's fund the e loans 
made by you? A No, sir; I did not. 

Q And the money on this check of September 
19, 1919, for $500, you ay that has never been 
repaid to you? A Y cs. 

Q What was that money used for? A "\Vell, 
I had an account in the Essex ational Bank and 
my checks were going to protest, and I owed them 

3 0 some money at that time and I paid up what check 
I had and went i11to another bank. I had to open 
an account with omeone. I had to have money 
to open it with. 

Q And you never got it back. A No, sir. 
Q And thi $2,100 that you drev1' from the 

building and loan a sociation, what building and 
loan association \Ya it? A ':I.1lrn ourt Hou c 
Building and Loan A sociation. 

Q Is tlw t the one jn which yon arc an officer? 
40 A Yes. 
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Q "\Vhat officer are you? A Director. 
Q And you got that money in 1918, you ay? 

... \ I think it was. I cannot ay the date. 
Q \Vhat was that money u ed for? A Con-

tinuing on with the business. 
Q And did you borrow that money from tho 

building and loan association f A o; it wa 
paid-up stock. 

Q Did you take back any obligation from Dif-
fany & Company for it? A 1 o, sir. 

Q Or for the $1,500, or any of the money in 
fact, that you loaned the company 1 A o, sir. 

Q And you say that that has never been re-
paid? A o, ir. 

10 

Q "\Vell, now, how do you know it ha not i 
A Because I haven't got it. I didn't draw it. 

Q \Vas any entry made of it in the books of ~O 
Diffany & Company? A Oh, yes; certainly 
there ·was. 

Q \Vhat sort of entry was made '? A l\fade 
in my favor wherever it would be, I.mt I don't 
know exactly where; to my credit, of course. 

Q \Vhen A 'Ihcse <late when the check 
were made out. 

Q I this all the money that you have loaned 
Diffany & Company 1 A I couldn't 'ay; I don't 
know. This is all the checks I have got. 

Q The e are all the check ~·ou h~n·e got f .. \. 
Yes. 

Q You don't remember makino- ally other 
loan except this loan of iwcntv-oue hund.red dol-
lar from the building and lo;n association~ A 
I don't remember any. 

Q \Vhere arc the e monthly tatement that 
mith made up for you, that you were to produce 

here today. A You didn't ask me. 
Q Ye; I did. A For what years? 

30 
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Q For all the years? A I don't lrno,r 
whether I got them for 1923 and 1924 or not. 

Q The ones before that1 A I haven't got 
any of those. 

Q Will you produce here at the next hearing 
the ones that you have got? A \Vhat I lrnYC 

10 got, yes. 
Q At the next hearing, will you produce Mr. 

mith '? A I cannot say that. How can I do 
thatf 

Q He is in your employ, is he not? A He i 
not employed, no. He just comes down a · a 
favor-that i all-and writes up my books. 

Q You pay him for it? A Yes; but I don't 
know whether he will leave his business. If 
you write and enclo e a check for a hundred dol-

20 Jars, why, he might come. 
Q A hundred dollars? A Ye , ir. Then he 

might come. 
Q How much do you pay him for coming to 

your concern once a month? 

~Ir. Beers: Objected to. 
The Master : Objection sustained. 

Q 1--Iow long doe he tay at your office? A 
3 O Until he gets through. 

Q How long does that take generally. A It 
all depend on when hi business is done. 

:Mr. Beers: I object to this as not being 
relevant. 

Q Ho,v long does it take him to make up 
that monthly statement and go over your book ! 
A Sometimes it takes ten or twelve hour ; 

40 sometimes it take less. 
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Q And he returns as soon as he completes his 
work? A Yes ; he goes right off on the next 
train. 

By Jlr. Beer . 

Q \Vhere does I\lr. Smith live; A In Hart-
10 ford. You mean his address 7 

Q Yes. He lives in Hartford, Connecticut, 
doc n 't he ? A Yes. 

Q You have spoken about a monthly state-
ment that 11r. Smith gets up for you. A Yes. 

Q "\Vhere do you keep tho e tatemcnts? A 
ln the ale book. 

Q "\Vhere-a t the factory or home? A IH 
the factory. 

By Jlr. Sclie11ck. 

Q Are they entered in the sales book 1 A 
Oh, no; no-j ust a preliminary statement-just 
what is going· on-money expended, what was 
paid, what was bought, and what business was 
done. 

(J You keep this in the sales book? A I 
<lon 't ay written in the sales book. It was writ-
ten 011 a sheet of foolscap. 

Q I t was on a loose sheetf A Yes. 

,I ONl1~1' 11 .A. SC UROEDI~H, a witnes hereto-
fore , ·worn on iho part o [' the defendant, rc-
('a1lcd and further cxaminecl a follo\\·s: 

Direct examination by 1Ir. Beers. 

Q I ·how you Exhibit . 10, Exhibit 0. 11 
nml Exhibit 0. 12, and ask yon to examine those 

20 
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papers and tell me whether you have yourself 
paper of a like kind. 

J\fr. Schenck: I object to that as immate-
rial. 

The J\Iaster: Objection overruled. 

A I have seen paper of that kind before. 
Q You use it7 A I have used it. 
Q In what form do you buy it 1 A It comes 

111 a double sheet form. 
Q Bound in book form or not 1 A Loose. 
Q You say '' double sheet.'' Did I under-

stand you to say that? A That is correct. 
Q Can you say, from your inspection of these 

sheets, whether this was in book form or looseT 
20 A Well, I should think it was loose. 

Q ""\,Vhy? A On account of the edges. 

By JJ1 r. Schenck. 

Q You never saw these papers before today? 
A No; I have never seen this paper. 

Q What you have told us about the kind of 
paper and what it looks like to you, is merely 
your opinion? A That is my opinion. 

3 o Q You have not made up any further account 

40 

or statement of the business of Diffany & Com-
pany for the years 1923 and 1924, other than these 

tatements, Exhibit D. 1 and Exhibit D. 2, which 
were offered at the last hearing? A Those arc 
the only papers that I have made. 

Q Did you make up the income tax returns. 
A I ot personally. I compiled the figures for 
the tax returns. 

Q You aw the returns? A I did not sec 
the returns. I saw a copy of them. 
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Q That was after the original had been sent 
in? A \Vell, it ,vould be an exact duplicate of 
the original. 

Q After it had been sent in? A That 1s 
right. 

By 11! r. Beers. 10 

Q I show you Exhibits D. 1 and D. 2 and ask 
you whether the figures shown on these exhibits 
were used in the 1923 and 1924 income tax re-
turns 7 A They are an exact copy of the tax 
returns. 

HEN RY DIFF A Y, the defendant, recalled and 
further examined as follows: 

Hy lt!r. Schenck. 

Q The accountant at the last hearing testified 
that there was some eleven thousand dollars of 
in urance money that was be1ng carried along on 
deposit in Diffany & Company's account? A 
Oh, no. 

Q That is not true? A Jo. 
Q Ilow much insurance was paid? A $1] ,-

000.00. 
Q "\Yhere did that money go to? A It went 

to my hank. 
Q So that it was never in Diffany & Com-

pany's accouuif A No. 
Q ... \.nd did Diff any & Company get any part 

of it? A o. 
Q "\Vas not part of ihe $11,000.00 jnsurance 

paid upon the stock of Diffany & Company? A 
;{o, sir; it was not. 

20 
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Q "\Vell, you heard the accountant at the la t 
hearing testify that $836.00 of the $11,000.00 wa 
due Diffany & Company for insurance upon the 
property belonging to it that wa lost in the fire! 
A It did not belong to Diffany & Company. It 
belonged to me. 

10 Q ,V ell, did Di ff any & Company get any in-
urance at all f A o, sir. 

Q Didn't they have any insurance. A 
\\',.hat . 

Q Didn't Diffany & Company have any in ur-
ance? A Sure, ,ve had insurance. The in ur-
ance was in my name. 

Q How much insurance that Diffany & Com-
pany had was in your 1rnme? A $11,000. 00 I 
guess. 

2 0 Q You say that ,va on property of Di ff any 
& Company¥ A On property of a-called Diff-
any & Company , yes. 

Q How much of it covered stock, and how 
much machinery! A $7,000.00 machinery; $4,-
000.00 stock. 

Q "\Vell, didn't that $4,000.00 insurance on 
stock of Diffany & Company then belong to the 
Diffany & Company business that Osborne was 
interested in 7 A ot all of it. 

30 Q How much 0? A About $800.00. Tha t i 
about all, but that $800.00 was in ured. The 
part I had was piled together-couldn't be u eel 
at all - my own stuff-1\Ir. 0 borne had nothin <1 
to do with. 

Q vVhy do you ay $800.00? A That i , 
when we dug up the debris we found that amount 
of stuff. 

Q That i , $800.00 is the amount of insur -
ance out of the $4,000.00 on tock, that you ay 
the Diffnuv and O borne bu iu wa entitled 40 J 
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to? A It wa not entitled to that, becau e we 
n eel it. 

Q "\Vhat do you mean "used it"1 A Used 
it; finished it up and sold it-the raw material, 
most of it, or all of it-it lay on the floor and 
all of the tuff that wa on top of it wa taken 
off-

Q .After a thing is burned and you get insur-
ance on it, you do not use the thing that is 
burned up. A You cannot burn up metal , 
ran you? 

Q "\Vhy did you get insurance 1 A Eh 1 
Q vVhy did you get $800.00 insurance~ A I 

was in nred for it. That is all. I was not in ured 
enough. 

Q '\"V ell, uow, you say that you used the mate-
rial that went through the fire, after the fire, do 
you A Sure. 

Q All right. What did you do with the 
money, the $800 in money, tha t you got ? A 
Dic.ln't do anythii1g with it. 

(J It went in your account, diclu't it? A 
Ye. 

Q Have you turned that over to Diffany & 
Company? A No, sir; I have not. 

Q Don't you owe it to them? A o; I do 
not. 

Q "\Vhy no t? A Because I do not owe it to 
them. I cannot owe anything to mys elf. 

:\[ r. Beer : I will say this: As to the 
$835.00 item of insurance, that certainly 
bclcng to Diffany & Company, and we will 
say that it does, notwithstanding the wit-
ne s does not seem to understand the lega l 
cffc.,rt of that tra nsaction, for the r eason that 
the material was u ed. If in that insurance 

10 
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of insurance covering stock of shaving stand 
and the like, then thi item of $835.00 woul<l 
belong to Diffany & Company. 

Q An<l who do you say made up or return ed 
that amount of $835.001 A I did. It amoun ted 

10 to that after we dug it out. 
Q As a matter of fact, that amount of $833.00 

is just tho same as your inventory as of Decem-
ber 31, 1023, is it not? A You mean the fire 
Joss. 

Q Yes ; the amount that you were talking 
about. A o. There was a different amount. 

Q I show you Exhibit C. 11, which you say i 
the inventory as of December 31, 1923, for 
$834.00, and ask you if that is the amount that 

20 you are talking about? A That js what I am 
talking about; yes . 

Q As a matter of fact, the inventory of De-
cember 31, 1923, wa necessarily less than the 
year before and the year after because of the 
fact that you had ju t gone through a fire, wa 
it not 1 A o; it was not much less. 

Q \Vell, your inventory as of December 3], 
J 922, wa $4,072.41, wa it not f A Yes. 

Q What had happened between December 31, 
3 0 1922, and December 31, 1923, to bring your in-

ventory down~ A We didn't buy so much. 
That is all. 

Q Have you any record of what the amount 
of your inventory was at the time of the fire, 
November, 1923? A I don't know what the 
amount was. It was much maller than that-
that is, with the other stuff that was with it. I 
couldn't ay everything that was there. 

Q Ilave you any record of your inventory ! 
40 A .,. o; l J1m·e not made a record. 
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Q As of that time~ A No. 
Q You say you haven't any copy of the proof 

of lo . To whom was it made. A Lyons & 
Lyons, agents for the iagara. 

Q They are where1 A 187 l\1arket treet, 
X ewark, New Jersey. 

Q Have you your bank statements indicating 10 
your balance in the bank for the years 1923 and 
1924? A Ye ; I think I have. 

Q I a k you to produce tho e before the 
~faster. A Ye . A 11 rio-ht. 

By the JI aster . 

Q Ho·w soon after the fire of ovember, 1923, 
wa the plant rebuilt 1 A I think we were tear-
ing it down until the nex t ~larch or February. 
1t i · not rebuilt yet. :2 0 

Q I Exhibit C. 11 an inventory of the debris 1 
..\. "\re cleared it a ·way. When we got the 
<lebri.· off, we ·founct-

(J You found the articles li ted on Exhibit 
C. 11? A Ye . 

Q All in good condition? A Good condition. 
(J "Not damaged by water ? A They were 

not fini hed. rlhey were in the raw state. 
Q "\Yhere there any manufactured goods 1 A 

The manufactured goods were all shipped before 00 
the fire. 

Q The day of the fire 1 A Yes, sir. 
Q Then, that inventory Exhibit C. 11 wa 

actually taken within a .few week after the fir e? 
~\ About a week or so, or two weeks; I couldn't 
ay. 

Hy Jlr . clienck. 

Q As a matter of fact, 1Ir. Diffany, there was 
a lot of having . tancts read~, or hipment at the -10 



76 
'Joseph A. Scliroeder, further cross. 

time of the fire and they were all burned up, 
were they not 1 A o; there wasn't anythino-. 
It was all shipped the night before. 

Q You are ure about that? A I am quite 
sure about that. 

Q ,, hat did you mean by $4,000 insurance on 
10 stock? ,vhat stock did it represent 1 A "\Yell, 

there was other stock in there-my frame bu i-
ness. 

20 

Q IIow much of it was frames 1 A It mu t 
have been $6,000 worth-$5,000 or $6,000. 

Q $6,000? A About that. 
Q How much shaving stand stock? A There 

j t is, right there. 
(J Thi i what was left after the fire? ~\ 

That i. all. That i, all there ·wa, laying around. 

,J OSEPII SCIIROEDER, a ·witness her eto-
fore sworn on lhe part of the defendant, re-
called. 

Fiather cros e:i:aminat ion by ~Ir. Schenck. 

Q I ho\\- yon Exhibit D. 1 and call your at-
tention to the item thereon, '' Inventory January 

30 1, 1923, $4,073.41," and a k you whether that i 
the same inventory a sho-wn by the statement 
of Dec0mber 31, 1922, al o in the um of $4,072,41. 

40 

It i the same inventory. 
Q A difference of one day in the date? .A 

That i all. 

(At this point adjournn1ent is tak en to 
April 3, 1925, at two o'clock in the after-
noon.) 

77 
Off er of Exhibits. 

:Met pursuant to adjournment th i ' lhir<l 
day of April, 1925, at two o 'clock in the 
afternoon . 

Appearances as heretofore. 

~Ir. Beers: I offer in evidence two parcels 
of check and ask that they be marked 10 
Exhibit Defendant's heck 1 and Exhibit 
Defendant' Check 2. 

(Parcels of checks are o n1arked.) 
nf r. Beers: I will voluntarily offer a 

copy of the 1923 and 1924 income tax returns 
made by ~Ir. :Henry Diffan ?' the defendant, 
with the understanding of cour e that they 
are not to leave the :Ma ter 's posse ion. 
rn1ey ran be examined here. They relate 
to l\Ir. Diffany's priva te affair . For that 20 
rea on, I do not think they ought to leave the 
)da 'te r' posse sion. 

(Marked ·Exhibit D. 1, pril 3, 1925, and 
Exhibit D. 2, April 3, 1925.) 

~lr. Beer : I al o off er in evidence sheet 
containing statement of pril J, 1924, ~[ay 
1, 19'.24-, nnd ,Jun 1, 192-t 

(Marked Exhibit D. 3, April 3, 1923.) 
~Ir. Beers: Also statement dated ,July 1, 30 

19:24. 
(:2\larked Exhibit D. 4, .April 3, 1925.) 
,\lr. Beer ' : tat0me1 1t of ,Jnly 30, 1924; 

al:-;o containing statemcut of Augus t 30, 
J ~):24, and eptemher 30, 19:24. 

(.Marked Exhibit D. 5, April 3, 1925.) 
,\lr. Beer : .Also slatcmcnl of 1 o-vcmber 

1, 19:24. 
(.Jlnrkc 1<l Exhib it D. G, ... \ pril 3, 19:2:5.) 40 
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Mr. Beers: Also statement of December 
1, 1924. 

(Marked Exhibit D. 7, April 3, 1925.) 

• TOSEPH A. SCHROEDER, a witness hereto-
fore sworn on the part of the defendant, re-
called and further examined as follows: 

Fitrf her direct examination by Mr. Beers. 

Q I show you a statement headed: "Diffany 
& Company, Comparative Balance Sheet, Decem-
ber 31, 1923,'' and ask you to explain what it 
purports to be. A Well, it is a compara tive 
balance sheet and would show what has hap-
pened, how the loss came about or what was 

20 done with the profit, if any profit had been made, 
for the year 1923. 

Mr. Beers: I offer this statement in evi-
dence. 

(Marked Exhibit D. 8, April 3, 1925.) 

Q 1 show you statement headed '' Compara-
tive Balance Sheet, December 31, 1924,'' and 
ask you what it purports to be. A vVell, that 

30 is the same as the comparative balance sheet for 
1923. 

~Ir. Beers: I offer this in evidence. 
(Marked Exhibit D. 9, April 3, 1925.) 

Cross examination by Mr. Schenck. 

Q Referring to Exhibit D. 8 of this date, the 
item of "Accounts Receivable," from where di<l 

4 0 you secure those amounts 1 A From the ledger. 
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Q And they represent what 1 A Outstand-
ing balances . 

Q As of the dates given 1 A As of the 
dates given . 

Q The items for "Merchandise Inventor y " 
·were secured from the sheets that \Vere offered 
here at the last hearing 1 A I have testifi ed to lO 
that. 

Q The iten1 '' :Machinery, $18,000,'' as of De-
cember 31, 1922, appearing in Exhibit D. 8 of 
this date, from what source did you secure that 
figure '? A Well, the figure was secured from 
}Ir. Diffany as the valuation as of lVI:arch 1, 1913. 

Q And you give that date, March 1, 1913, 
as connected with the making of his income tax 
return ? A That is correct. 

Q On the basis of the ownership of the ma- 20 
chiuery 0? A That is correct . 

Q Can you tell us when and in what manner 
that figure of $18,000 was communicated to you 1 
A "\Vell, at the time that I was working on his 
tax report, working up the figures for the tax 
report. I don't remember just when that was. 

Q I notice that that is not carried in the bal-
~nce sheet as of December 31, 1923, also appear-
mg on Exhibit D. 8 of this date. ,Vill you ex-
plain how that adJ·ustment is made includino· 

' 0 
the setting up of the :fire loss in the balan ce 
~heet A vVell, that amount was all writt en off 
~11 connection with that fire loss in 19:23, tha t is, 
it shmved the $18,000, less depreciation of son1e 
$9,770, leaving a net, I think, of $8,230. 

Q And upon what is the depr eciation item 
based"? A That 1s based on the $18,000. 

Q Arbitrarily fixed ? A "\Yhat do you mean 
- '' arbitrarily fixed ?'' 

30 
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Q ,Yell, you could have fixed $10,000 as ,vell 
as $9,000, or you could have fixed $15,000? A 
,Yhat do you mean-$15,000 as depreciation? 

o. The way we have figured depreciation, we 
.figure what the life of the machinery will be. 
'l"'hen ,re take the tables as per the tax depart-

10 n1ent, and we u e that figure for depreciation, 
which in this case happened to be 5%. In 
other words, we figured that the machinery will 

20 

30 

40 

hnve a useful life of about t w nty year . 
CJ ,Yell, during the year 1923, there wa a 

fire lo s in this business, as a result of which 
the item of n1achinery wa entirely eliminated! 
~\. That is correct. 

Q And in this balance, i there anything on 
the balance sheet for the end of the year that Ila' 
been ubstituted for that machinery? A ,Yell, 
the reimbursement fron1 in urance. 

Q How much was that'? .A $11,000. 
Q And you, of course, do not know whether 

that reimbursement of $11,000 was for ma-
chinery or for 1nachinery and stock, do you? A 
I think it was for machinery and stock. 

Q }lave you any inf onnation a to what 
portion of the $11,000 was machinery and what 
portion was stock? A The following is a re-
conciliation of the fire loss: 

:Machinery, value, January 1, 1913. . . . . . $18,000 
Depreciation to N ovembrr 8, 1923, date 

of the .fire . . . . . . . . . . . . . . . . . . . . . . . . . . 9,770 

Depreciated value -r ovember 8, 1923 .... $ ,:230 
l\Ierchandise Inventory November 8, 19~3 -!,3~0 

~1 l . 1 f' $1 ) 0 1., a nng a iota o . . . . . . . . . . . . . . . . . . . . :..,..>J 
Insurance received . . . . . . . . . . . . . . . . . . . 11,000 

:Making a lo s of. . . . . . . . . . . . . . . . . . . . . . $ 1,550 
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Q In exhibit D. 8 of this date, the item of 
"A ccoun ts Payable" wa secured from what 
onrce ! A From the general ledger. 
Q And are those accounts listed there, or how 

did you find them? A ,Vhy, you will find a 
·epara te account for each item. 

Q \fill you please explain how the item "Re-
e1Te for depreciation, $9,000,'' appearing on 

Exhibit D. 8 of this date, is arrived at and de-
termin ed~ A It is arrived at in this manner: 
\re were given the fair value of the machinery 
a. of ~larch as of ~larch 1, 1913, which was 
plaeed a t $1 ,000. ,Yell, machinery is u ually 
\\Titt en off at the rate of 5% per annum, based 
on the income tax table . \Vell, on that ba i for 
a period of ten years, there would be fifty per 
c-e11t. of the value depreciated. 

Q 'o that a far as your balance sheet is cou-
cern cd, it is ju t the same as carrying the n1a-
c-hinery at a Ynlue of $9,000 rath er t lian $18,000 ? 
A That i co·rrce:t. 

Q ~ow, explain to 11. how the ite1n "(1apital, 
Xet '\Yorth" appearing on Exhibit D. 8 of this 
date was arrived at and wha t it indicate . .A 
\\\,]l , that wa. arrived at - when we were called 
to work in 1923, we took off a schedul e of bal-
ance a per books as of December 31, 1922, in 
order to have a workino- ba is, and af t er all 
a:-; ·et and liabilitie had been Ii ·ted, tlte dif-
ference was s t up as "Ne t ,Yorth," the aec oun t 
not appearing on the book . 

Q \Yell, doe that account divide it elf into 
any eparate item that appear on your \\'Ork-
ing :b eet ! .A No; that would ju t represent 
Jlr. Diffan~- 's investmen t in the bu iue . 

Q That investineut would inclu de lm11k 
acC'onnt , profi t s and niachinery, would it not 7 
.\ 'I'lrnt i corred. 

10 
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Q And tock on hand? A That is correct. 
Q It i the thing that put it in balance ? .. \ 

"\Vell, you can call it a thing that puts it in bal-
ance, but that is not the way it is worked out. 

Q I the figure "Capital, et "\Vorth," for the 

10 periods as of December 31, 1923, and December 
31, 1924, arrived at in any different manner than 
the " T et "\"\ orth" item as of December 31, 
1922! A Yes; it is. 

Q Explain ho\Y, if you please. A "\Vell, 
assuming the net worth as of December 31, 1922, 
is correct, to that we add any profits, if there 
had been any, and subtract any losses, if there 
}1ad been any, and then if any additional capital 
i inve ted, that would al o be added to the net 
·worth as of December 31, 1922, and any capital 

2 0 withdrawn would be substracted from the :figure 
as of December 31, 1922. 

30 

40 

Q "\Yell, now, as a matter of fact, your capital 
items for these three different periods reflect the 
net loss shown by your profit and loss statem ent, 
don't they. A That is correct. 

Q And that is the only difference there is in 
any of the three figures~ A That is the only 
difference. If I could not tie in by following 
that procedure, I would know something was 
radically wrong with my figures. '1.1hat is a 
check. 

Q On pacre 3 of .BJxhihit D. 9 of April 3, I 
notice >Tou haYe ·et up a che<lule upporting the 
profit and lo , tatement for the re pective year ', 
I want to call >·our attention to the item of 'S ale~ 
Discounts'' for the month of December, on Ex-
hibit D. 9, April 3, and ask you if you can give 
any explanation as to why that iten1 i seemingly 
so much hy comparison with the other month .. 
A 'I bose were allowance 1nadr up from variou 
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account as of December 31, and they arc all run 
in a of December 31. 

(J Can you tell us in connection with what 
account this is prinipally connected ? A Well, 
, ome with the Taylor account and Katz account. 
I don't remember all of them. There were 
. everal of them. 

Q So far as the item set up in D. 8 on the 
halancc sheet, as of December 31, 1922, the de-
po ·it in the Broad and Mark et ational Bank 
and th :Merchants J ational Bank, and the 
account receivable and the nrnrchandise in-
,·entor~·, you have no knowledge of your own as 
to ·whether they represen t an accumulation of 
J)rofit or not, have you. A o; I have no 
knowledge. 

Q And there has c01ne to your at t ention and 
for your inspection no record of the company 
that " ·ould indicate whether there were or not 

' ha. th ere t .t\ l ha vc seen no records prior to 
that. 

( t this point adjournment is taken to 
April 17, 1925, at two o 1clock in the after-
noon.) 

(Further adjournment to May 1, 1925.) 
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II enry Di ff any, further cross. 

lllet pur uant to adjournment this fir t day 
of l\Iay, 1925, at two o'clock in the aftern oon. 

Appearances as heretofore. 

IIE TRY DIF,F ANY, the defendant, re-called aml 
further examined as follow 

By il1.r. chenck. 

Q At one of the hearings you testified about 
1naking certain loans to the Diffany Company, 
the Osborne business, and I think you gave the 
amounts, did you not? A I did; yes. 

Q Tho e were moneys that you actually ad-
vanced to thi business, were they? A Sure. 

Q Those sum ha Yo uot been repaid to you. 
A o, sir. 

20 Q S o near as you can tell, that is all the 
advanced 1 A Oh, I gue. s 111oney that you 

there i more. 
Q How much more? A I couldn't tell you. 

irr. Beers knows by the account which I had ~Ir. 
chroeder make up. You have it all down there. 
Q I haven't 0 ·ot it. A Ir. Beers has got jt. 

You lrnYe seen it. 

By "JJ1r. Beers. 
30 

40 

Q Do you refer to the sheets which are in 
evidence 1 A Jo. Those that you have. You 
have got tho e. 1'.lr. Schenck aw them. He said 
he did. 

Q The lieets that we submiitecH A Ye . 

By Ill r. Schenck. 

Q Then, these specific ainounts that you tc ti-
fied to some <lays back, in detall, ·were the actual 
amount and 'O far as you know all of the actnal 
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amount that you advanced ? A There was 
more than that. I couldn't say bow 1nuch more. 
That is all I had, because some of those checks 
,rere destroyed. They are too far back. 

Q You know of no others? A I don't know 
of any other ; no. 

Q Xow, when did you begin to draw money 
out of the lm in e ? A 1919, I think. 

Q You had drawn nothing prior to that P A 
1 haYP $126 in Deceinber, 1919. 

Q That was the first! Yes; and then 
afterwards I drew some more. It is on the book 
or on the papers that we have. 

Q Have you a record of what you did draw? 
~\ I have; ye . 

Q '\\'here is that 1 A '\Ye <lidn 't bring it 
with u . I ha \Te a little handbook that I have 
in my pocket. 

Q I will ask you to produce that at the next 
hearing. A Arc you goino· to ke(lp this up 
forPYer? 

Q Yes-until " ·e get wha t we are ent it led to. 
.'how me any paper in this case that-

~Ir. Beers: This testimony with reference 
to money advanced by the defendant \Va 

COYPrecl a n10nth ago. 

Q I a k you to show 1110 in any of the books 
0 fferC'd in evid0nce hef ore the la ter the n1011ey 
drawn bv You since 1919. I haven't a;1y 
hook , bt{t i have a passbook where I have got 
it in. 

Q "\\'here 1 that passbo ok? A I haven't 
got it here now. I had it here right along. 

Q You will produce it at the next hearing, 
,rill you A Yes; I will produce it. 
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Q You did not draw any money before De-
cember, 19191 A Not before; no. 

Q What did you live on? A That's none of 
your business what I lived on. That is practically 
none of your business. I will draw the line now. 

Q Did you have any other business beside 
10 this~ A Yes; I have some others on the side. 

Q From 1916 to 1919 did you have any other 

20 

business besides this business . A ot a busi-
ness; no. 

Q "\Vhat did you live on during that period! 
A I had money of my own right along. 

Q You drew that from your own personal ac-
counts 1 A Yes; my own money, yes. 

Q "\Vhere? A "\Vha t I had coming in. 

lVIr. Beers: I object to any questions in 
relation to his own personal accounts. 

Q From what? A I have other stuff com-
ing in. I have rents and things coming in. 

Q In 1916 did you own property~ A Yes ; 
sure. 

By Mr. Beers. 

Q Don't you tell about your own personal 
3 o affairs. A It's enough on that ; I ain't going 

to answer. 

By 111 r. Schenck. 

Q Did you buy any property between 1916 
and 1918? A No; I did not. 

Q You say that you drew no money from 
this business until 1919. A No. I did not. 

Q You always drew the checks and Lhe 
moneys for the payroll for the factory, didn' t 

40 you? A Yes. 
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Q Did you always draw the exact amount of 
the payroll? A o. 

Q :More than the amount of the payroll 1 A 
,\brays a li t tle more. I drew 1I r. Osborn e 's 
money, and I drew for miscellaneous expenses, 
things like that, not very much either, ten or 
twelve dollars; sometimes nothing at all. 10 

Q Did you keep any record of the petty ex-
pense for the difference between the pay roll and 
the checks for the payroll~ A Sure; yes. 

Q In what book ? A We had a li t tle book. 
Q Then, if that vvas the case, why did you, 

every month or two months or three months, 
draw checks for general expenses in addition ? 
A Because ·we laid that money out-sometimes-
noi every time I drew. I always gave out more 
than I drew. 20 

Q Do the books show the transac tions in 
connection · ,vith the business for the period they 
co,-er? They _do~ do they not 1 A Yes; and 
the petty expense, too. 

Q So that if the excess of some of the checks 
over and above the payroll does not appear to 
have been applied to pet ty expense, what has 
become of the money ? A It always has been 
applied, always a record kept of that. The book 
was always balanced up. 30 

Q 1Vho balanced it up ? A lVIr. Smith. It 
might have went on for a couple of months. 

Q And that is the only explanation you can 
give u, a to the differen ce in the am ount of the 
payroll and the payroll checks ¥ A Alwa ys 
drew a little, but not always, but some of the 
times; and also n1r. Osborne's expen es went out 
of there, that he handed in. 

Q I notice that in the book there is a charge 
of $665.00 on December 31, 1924, for accounting 
foe.-? A yes. 40 
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Q To whom was that money paid? A 
0 'Leary and 1\1cN eil. 

Q For what accounting was that money paid 
out? A 1\Iaking this accounting up. 

9 '\Vhich account are you talking about? .A 
This account which was asked by your firm. 

Q And have you a receipt for that payment. 
A Yes; we have. 

Q I notice that there is also the amount of 
$190.00 paid in 1923 and $190.00 paid in 1924. 
What are those payments for? A I made them 
for the income tax return including some of thi 
here. It was in connection with the business or 
else it would not have been put down. 

Q '\Vho paid it? A I paid it. 
Q From what? :B1 rom Diffany & Companv 

20 moneys? A No. I made out a personal check 
for that because I had to pay it when it was due. 
I didn't have my check book with me so-

Q So you paid it out of your pers~nal fund 
A Yes. 

30 

Q And then afiterwards took it from the Diff-
any & Company bu iness? A Yes. 

Q As a matter of fact, that is for an account 
that _·was made up for the years 1916 to 1922, 
was 1t not? A Some of it. 

Q '\Vhere is that account? A :Mr. Beers ha 
got it, and so have you. You have a copy of it. 

1\Ir. Schenck: I ask nf r. Beers to pro-
duce it. 

.Mr. Beer : ,.\Ir. Beers won't produce it. 
1\lr. Beers has already said that there is no 
account. There is no account. There are 
no books. It has been testified to that these 
books have been destroyed; and the account 

40 Urnt ]\Ir. Diffany now refers to is nothing 
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more than a statement. :Mr. 0 'Leary, the 
head of the firm, when I asked him if he 
would take the stand and testify to the figures 
on the statement that 11r. Diffany has jus t 
testified to, said: "Why, no." He said: "It 
is based on the statement of 11r. Osborne's 
business , solely upon what he showed came 
in by way of sale , '' and he aid, '' There is 
absolutely nothing accurate about it.'' He 
said : "I did this as a mere tabulation. That 
iR all.'' In other words, I want to ay thi~ 
for the record: rrhese figures that I had do 
not purport to be an accounting of the busi-
ness for the years 1916 to 1922. They are 
ju t simply statements based upon state-
ments of 1\Ir. Osborne showing the amount of 
sales, and they tried to work out some result 
through that, and the result worked out cer -
tainly is beneficial to 1\Ir. Diffany, but I am 
not going to haYe these figures go in, because 
they are bas.ed, as I said, upon a statement 
of sales submitted by Mr. Osborn e, not upon 
what the books of Diffany & Company 
shm:ved, because those books were not in ex-
istence; they were burned in the fire, as has 
been t cstified to. 

Q And for doing that typewriting work that 
jfr_ Beer speaks of, you paid $6G3.00 '? A Ex-
actly what is on the books; yes, sir. 

Q '\Vhy should that be charged against Diff-
any & Compa11y business? A "\Vho should it be 
rharged to? 

Q "\Vell, it was done for you , was it not~ A 
It wa::-; not done for me. H \\'HS done for yon, 
herausc yon asked for it. 
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Q All right, let us have it. I ask you again 
to produce it. If it is paid for and chargeable 
to us, let us have the benefit of it. 

1Ir. Beers: It will not be produced. 

JOH J. 1IALLO , sworn as a witness on the 
part of the complainant, testifies as follows: 

Direct examination by 11r. Schenck. 

Q What is your business f A Fire insur-
ance adjuster. 

Q Connected with what office or company°! A 
Niagara Fire Insurance Company. 

Q Were you so connected in 1923 ? A I 
20 was. 

Q Did you have anything to do with the loss 
to the Di ff any factory,? A I did not. 

Q ,Vere you the adjus •ter in that matter ? A 
I was not. 

Q In what capacity are you employed in the 
office of Lyon & Lyon ? A Lyon & Lyon are 
the agents of the iagara Fire Insurance Com-
pany, and I am employed as an adjuster in that 
office. 

3 0 Q Of whom does the firm consist? ... \. 
Charles C. Lyon and E. A. Lyon. 

Q Are they actively engaged in the busi-
ness ? A One of them is. 1r. Charles Lyon 
is at present. 

Q ( Showing witness .) 
attached to this letter f 
ture. 

Is this yonr signature 
A That is my signa-

Q And that was written in response to a 
letter from l{ing & Vog t of l\.forristown, under 

40 date of :March 28! A :March 28th, yes, sir. 
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Q And you have been subpoenaed to produce 
the proof of loss in this matter ? A I have. 

Q Have you it ? A Yes. (Papers produced.) 
Q Are these the two proofs of loss on which 

the sum of $11,000.00 was paid to Henry Diff any 
or Diff any & Company on this fire loss"? A To 
the best of my knowledge, they are. 

Q Is there not a further inventory or memo-
randum of the property covered or claimed to 
have been lost, other than these papers that you 
present °I A There was a memorandum, I be-
lieve, made at the time that that proof was made. 
However, it has nothing to do with the loss. The 
lo, s was sett led, as I understand it, off the books 
of the company . 

10 

Q "\Vho had that paper that was made up°l 
A I\ L ~o .nir. yon, who adjusted this loss, had the 
paper at the time. 

Q \Vas it filed with this proof of loss °I A 
X o. That was· never a part of the proof of loss. 

Q "\Vhen did you last see it? A The paper. 
Q Yes. A · Well, I don't know. If I looked 

in the pocket I saw it th is morning when these 
proofs were pulled out. It was probably there. 

Q vVhen you say '' looked at the pocket,'' 
\\'hat do you mean? A These things are natur-
ally kept in a pocket such as I carry with me 30 
every dav. . . 

Q Is the re anything else in that pocket be-
. idc these proofs of loss and the memorandum 
that you speak of? A Sev era l things-notice 
to the company , copy of our policy, anything that 
might develop in the event of a loss. Everything 
concerning that loss is in that pocket. 

:Mr. Schenck: I want to offer these proofs 
of loss in evidence. 40 
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Q Can we understand that you will file copie 
rather than leave the originals here 7 A We 
can have these copied, if you want. We would 
rather go to that expense than have the original 
floating around. 

JO (Proofs of loss marked Exhibit C. 1, 11fay 
1, and Exhibit C. 2, May 1.) 

Q That memorandum on file was a memo-
randum relating to the personal property, was it 
not 7 A So far as I know, Mr. Diffany only 
was interested in personal property. That i 
the only thing we had anything to do with, in 
any event. 

Q Are both of these policies on personal 
20 property1 A Absolutely. There are t"·o poli-

cies covering the same ma tcrial, issued at differ-
ent times. 

Q The memorandum about which you speak 
is a further itemization of the stock account1 A 
I am not familiar with that. As I say, Mr. 
Ernest Lyon, one of the managers of our firm, 
adjusted the loss with fr. Diffany. I know 
nothing of the details. If there are any items, 
it would only be working up this statemen t, 

30 showing how they arrived at the loss. 

40 

Q ,iVhat is the address of J\1r. Ernest Lyon! 
A 185 J\Iarket street, e,vark. 

Q His home address 7 A He lives on South 
17th street, Newark; I do not know the addres . 

1Ir. Schenck: I offer in evidence letter 
from Lyon & Co. 

::\Ir. Beers: I object to it. It has no place 
in this record. 
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The :Master : I will admit it. 
(Letter is marked Exhibit C. 3, May 1, 

1925.) 

Q I understand from you that rather than 
leave these papers here at this time, you are 
going to file with the master photostat copies of 1 O 
the e proofs of loss 7 A Yes. 

CHARLES ROTHFUSS, sworn as a witness on 
the part of the complainant, testifies as fol-
low : 

Dirrct exami nation by Mr. Schenck. 

Q "\Vere you employed by Diffany & Company 20 

at their factory in ewark! A Yes. 
Q Have you been employed by Diffany & 

Company! A ·Yes; Park street. 
Q Are you employed by them now 7 A o. 
Q "\Vhen did you leave f A About iwo 

month ago; about ix weeks ago. 
(J "\Yerc yon th0re ,Yhen the fire was? A 

Yci.. 
Q "\Vhat did you do in the factory; what wa 30 

your position? A Why, I did most everything 
in the factory. 

Q That does not mean very much. "\Vhat 
))articular work did you do f Were you fore-
man or manager or what 1 A I would have to 
think-

Q Did you have anything to do with the 
• hipping out of goods and so forth? A o. 

Q Dic1 yon know that goods were shipped 1 
A I Reon it there; yes. 

40 
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Q On the night of the first was there any 
goods there ready for shipment? A Yes. 

Q Do you know to whom and in what quanti-
ties 1 A How many? 

Q Yes. A There was about three cases. I 
don't know how many was in the case. 

Q How many ordinarily were there in a case? 
A About five gross. 

Q How much a gross were they worth ? A 
I couldn't tell you that. 

Q Were they destroyed in the fire? A one 
of the stuff was in the fire. All was used up 
when Osborne was there. It was all used up, 
every bit of it. 

Q You mean that after the fire it was sal-
2 0 vaged? A Yes; after the fire they had it all 

fixed up and it was sent out again. 
Q Was the machinery burned up? A o. 
Q What happened to the machinery. A 

They cleaned it up again. 
Q How long did it take! A Abou t two 

months. 
Q And who did the work? Who cleaned it 

up? You men who worked in the factory ? A 
The men in the factory, yes. 

3 o Q Was there any outside help employed on 
it? A No. 

Q How long did you work there? A T 
worked there over eleven years. 

Q You began about what year? A About 
around 1913. 

Q And so you ,vere there when l\Ir. Osborne 
came there, were yon not? A Yes. 

Q "\Vhen nfr. Osborne came, fr. Diffany had 
been in the bag fn1me business, had he ? A 

40 Yes. 
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Q Did he do any bag frame business after 
)Ir. Osborne came? A Well, a little bit; not 
much. It didn't last long. He made shaving 
tands. 
Q How long 1 A I don't know just how 

long. 
Q As much as one year or two years? A 

Xo, no. 
Q So that in less than a year the business 

was all shaving stand bu ine s, wa it ? 

Ir. Beers: I object to the question. I t is 
decidedly leading. 

( Question withdrawn.) 

Q \Vhen did the bag frame business stop, so 
near a you can tell, after Ir. Osborne came? A 
About six months. 

Q So that after that time there \vas not any 
bag frame busine s done? A No. 

Q \Vas material purchased down through the 
years to make shaving stands with, while you 
were there~ A I tell you we cleaned every-
thing up and sent it out again when Osborne was 
there. '11hcre wasn't any goods went to the bad 
altogether. 

Q "\Va there any stock of bag frames on 
hand when the fire was? A Y cs; a whole loi 
when the fire was. 

Q How much, if you know? A I don't 
know just how much. 

Q Did you help make an inven tory at any 
time? A Yes; after the fire. 

Q Is that the only inventory you ever worked 
on? A Ye . 

Q \Vith whom did you work on that inven-
tory? A ::\Ir. Osborne. 
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Q Do you think you would recognize that in-
ventory that you helped make, if you saw it 
again~ A I don't know about that. 

Q Well, I show you that paper and ask you 
if you ever saw it before 1 A I thought he 
had that down in a book. 

Q You don't think you ever say this paper 
before? A I might have. 

Q The inventory you helped fr. Osborne 
to make, you think he put in a book, is that it? 
A Yes. 

Q You don't remember how much it amounted 
to, do you f A No. 

Q And you don't know what he did with it. 
A No. 

Q When was the last time you ever saw the 
20 books 1 A The last time I was up there before 

30 

40 

he died. 
Q At lVIr. Osborne's you saw it ? A Yes; 

at the house; yes. 
Q When was that, if you can tell me? A 

That was ju t after the fire was there. 
Q By the way, how many men worked on get-

ting the machinery cleaned up after the fire 1 A 
Three men. 

Cross examination by l\fr. Beers. 

Q Did 1.fr. Diffany work on this machinery 
that vou have spoken of as having been cleaned 
after~ the fire? A "\Vhat do you mean working 
on1 

Q After the fire did he do any work at all 
upon this machinery? A Yes. 

Q Do you know how long, about, he worked 
upon it? A You mean to shape it up f 

Q Yes. A I say about iwo months. 
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By Jlr. Schenck. 

Q You recall the fire being in November, 
1923, don't you f A Yes. 

Q You did not start to ship goods again until 
]

1cbruary, 1924, did you f A I don't know 
about that. I know we sent it out. 10 

HENRY DIFF A Y, the defendant, recalled. 

1Ir. Beers: I will say this, that if it de-
velops upon the submission of a statement 
that any work that was done was not prop-
erly charged, it may certainly be excluded. 
That is the proper thing to do, but it is not 20 
proper to bring in a statement that is based 
upon figures of the deceased and which are 
not at all r.eliable and which are not based 
upon the figures of the firm. I haven't those 
papers here. I will look them up again. In 
other words it is not an account based upon 
the records of the business. 

Furtlter cross examination by 1Ir. Schenck. 

Q ~Ir. Diffany, you will produce the itemized 
tatemcnt of these charges at ihe next hearing t 

... \. Y c ; sure. 

Q And will you tell me why it was that you 
paid this out of your own personal funds when 
there were several thousand dollars in tho bank 
to the credit of Di:ffany & Company? A Be-
cause I had only my own personal check book, a 
ingle check book, in my pocket; I cannot carry 

three chock books to pay these bills with. 

30 

40 
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Q And then do I understand from that that 
you paid these men in New York on a visit to 
their office? A Yes. Sure I went over there. 

Q ow, going back to 1916, when you began 
your first operations with 11r. Osborne, you hau 
been in the bag frame business for a period of 

1 O time, had you not? A Yes. 
Q And you had certain machinery at that 

time? A Yes. 
Q What did it consist of? A Presses of 

all kinds. 
Q How many? A Oh, I don't know. I 

couldn't tell you. Lots of them. 
Q Were they ever inventoried? A Some 

years ago they were; yes. 
Q At that time, In reference to 1916? A 20 

No. They were in some book. ,Vhat year I 
don't know. 

Q Where is that book? A That is burned 
up. The books were there for twenty years back. 

Q What was the approximate value of that 
machinery In 1916? A I couldn't say. Mr. 
0 'Leary has got that. I couldn't say exactly. 
~Iaybe sixty odd thou and-$65,000.00-some-
thing like that. 

3 0 Q It is carried at $18,000.00 in your account-
ant's report. Why do you now say sixty odd 
thousand? A Originally it cost that. 

Q Well, in 1916, how much was it worth? A 
I couldn't say what it was worth. I don't know. 

Q Well, in 1923? A Whatever the account-
ant has got down there for 1923, that is about 
right. Depreciation ·went off, you know, eYery 
year. 

Q Did you have any stock on hand that wa 
40 used in the shaving stand busine s in 1916 when 
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you began operations ·with 1,fr. Osborne? A 
Ye ; sure. 

Q .1. ow, what stock did you have on hand? A 
I couldn't say. They have got it down there 
somewheres-$4,000.00 or $5,000.00. 

Q \Vho bas got it down? A It is down on 
these papers. You have it there. The stock that 10 
was there. I couldn't say what it was. 

Q I ask you to point out to me where it is 
put down. A I don't know exactly where it is 
HO\\·. 

Q ""\Yith the assistance of your wife and your 
accountant and your counsel, I ask you to point 
out to me where the item is to which you refer 
as indira ting the value of tho stock in 1916 "When 
yon hegan business with ~fr. Osborne. A 
There i a schedule here of some kind. ,Vhere :20 
is it? The e (indicating) have nothing to do 
"·ith it. There was $3,800 worth of steel and 
a_hout $ 00 or $900 worth of nickeled tin; there 
might have been more than that-more than 
, 900. 

Q Anything else~ A That is about all. 
Q ""\\' as that material used up in the novelty 

tand business 1 A No; it was not. \Ve made 
the fir t having stand out of steel and nickeled 
tin. 

30 
Q ""\rell, that was material that was purchased 

nfter ;\Lr. Osborne came with you ?? A o; 
hl'f'ore, that was. 

<J How much of that was there? A I told 
yon $::3,800 worth of , trel ancl $900 worth of 
nickel tin. 

Q T1Jrnt material was used up in the haYing 
tand husines 1 A Yes; it was. 
Q ~o that was a contribution that you 

made to the business right at the beginning? A 
''Contribution?" ,Yhat do you mean? 40 
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Q You put that much materal right int o the 
busine s? A Stock, sure. 

Q At the beginning ? A Yes. 
Q Anything else-any other stock on hand at 

that tinie, besides these two items, $3,800 and 
$900? A There n1ight have been some nickel 

JO iron, silver iron, omething like that. 
Q IIow much did that amount to 1 A About 

$1,200, something like that. 
Q pproxin1ately what was the value of your 

machinery a t that time? A I couldn't say. 
Q Give a rough estimate? A $60,000 or 

$65,000. ,, e had an oil engine that was worth 
$5,500 alone. 

Q Is that what it co t new-$G0,000 ! A 
About that, yes, when it was new. 

20 Q ow, that machinery continued in nse, did 
it not ? A Yes. 

Q Down until the time of the fire 1 A Ye • 
Q All of it? A Sure. , 
Q In addition to that, you boucrht, from 19~6 

down to the tin1e of the fire, various tools, did 
you not ? A No; I didn't buy any tools. 

Q You didn't buy any tools? A o ; I made 
them. 

Q You had to buy the material to mak e them, 
3 0 clidn 't you? A Yes. 

Q Did you buy any more machinery ? A I 
bought a mall curling machine, but that carnr 
with some stock. I bought some stock at the 
•ame time. I bought a fellow out in New York 

and th0 stock and all that came ·with it. 
Q IIow much ·was paid for that? .L\. $120 

all told. 
Q $120 was invoh Ted in that iran action? A 

Yes; this fellow I bought hin1 out. 
Q "\Yas $120 all that it cot? A That 

4 0 about what I recollect, yes. 
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llcnry Di ff any, f u.rther cross . 

Q Did any of this machinery wear out from 
191G down? A o. 

Q It \\·as all in use, in other words, in 
ID~:3 ! .L\. It had r epa ir , once 111 a ·while like 
eYerything else. 

Q X o-w, you say that you did do ome bag 
frame business after 1916 when 1\1r. 0 borne 1 O 
c·nme in. A I sold some. 

Q You didn't make up any? A No; we 
didn't make up any. laybe a few ·we made up. 

Q But your sales ,vere principally of stock 
that was on hand at the time l\1r. Osborne came 
with you? A Yes; sure. 

(J Have you a record of the bag frame busi-
nc. that you did in the year 1917, 1918 and 
ID19? A Only what the books have here. 

Q A a matter of fact, the bag f ram e busi- :20 
nc, for the year 1917, which ·was handled 
through Diff any & Company, amounted to 
l,174,:?3, didn't it? A That is what comes off 

the hook , I beli ve. 
Q And thQ amount for 1918 was $1,123.81 

...\ I rannoL tell exacily in my mind. You have 
the figures down there, so you know. 

Q 'l1hat is a near a you can tell. That figure 
"·a8 tnkcm from the book , was it not 1 A Yes. 

Q And the amount of bag frames sold in 3 0 
1919 and included in th0 Diffan)· & Cornpan>· 
. al0 amounted to $667.60, didn't iU A I f you 
:a)· , o. You have got it down. I cannot rcrnem-
hcr eYPrythino·. I don't know. 

Q That appears from the rcrord in the 
<·a. e? 

1Ir. Beers: ""\Yhat records do )'OU r ef0r to? 
),fr_ Schenck: Incluc10c1 in the . tatcment 

of ales. 
40 
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II ('111·y Di!J any, further cross. 

A In the bag frame business? 
Q As I understand it, substantially all of 

these bag frames that were sold in those year 
were made up before :Mr. Osborne came thrre? 
.A Y 0:s, they were slock tuff. 

Q o that there was no money paid out of the 
busine s after Mr. Osborne came with you, for 
making up that stuff 1 A o. Maybe for 
putting them in a box and shipping them off. 

Q Of course, the shipping expense, the ex-
pense of handling the goods, sending them out, 
that was charged right in along with the re t of 
the bu iness, ,vas it? A Yes. 

Q pproxin1ately what percentage of the ale 
price does that shipping of it amount to? A 
About fifty cents a ca e. Second-hand casrs we 

20 used. 
Q For instance, on a thousand dollar worth 

of the bag frame business, how much is properly 
chargeable to hipping it out? A About fifty 
cents. 

Q For a thousand dollars ·worth? .A You 
can get a thousand dollars worth of frames in 
a dry goods case costing fifty cents. 

Q Tow, the insurance premiums vvere on both 
3 o the machinery and the stock, including whatever 

bag frame stock there was on hand; they were 
always charged against the Diffany & Compan~· 
business, were they not 0! A Used in the bu. i-

40 

ness-yes. 
Q So that the Diffany & Company bu inek 

,Paid for the insurance on your machinery, did it 
not? A Sure. 

Q nd it also paid for insuring your 1mg 
frame stock, whateYer it amounted to? A The 
stock; yes ; sure. 
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Ilrnry Diffany, further cross 

Q '\r ere Lyon and Lyon your jn ur1:1nec 
a 0·enL through the whole period? A o; we 
chan°·ed; not always; I don't think so; I couldn't 
ay. 

Q Can you tell me how much a year the 
a-rerage premiums were? A o; I don't know; 
I coulctn 't say. I hav e no idea. 10 

Q Have you the bills for any of the years Y 
A o ; I haven't the bills. 

Q Can you tell me all of the agents who in-
ured your property for this period of time? A 

I could not tell you. Lyon & Lyon is one of 
them. 

Q Did you have more than one agent at the 
amc time? A l did some year , yes. 
Q "\Yho were some of the other a,!ronts? A ..., ~o Byrne was one. 
Q "\Yhat Byrne and where! Joseph Byrne 

on Market strePt. Ile used to be on Broad 
treet. 
Q "'Tho else P A I rouldn 't say any other. J 

don't recollect. There might have been a fellow 
from N cw York, but I couldn't ay, by the name 
of Price. 

Q "\Yhcre was his address f A I couldn't 
• ay. Broadway somewheres. Some year ago. 
I couldn't say jus t when it was. Just la tely, 
~1rn~·he tl1ree or l'our ycnr., Lyo11's lw. heen do-
111p; it. -:'If ore lock I think is the nrnn tlrnt takeR 
c·are ol' it. 

Q Lyon's office do you mean? No it ain't 
:ilorelock, th is la t, the iagara Insurance Com-
pany. 

Q This $11,000 insurance money was paid i o 
you, wa it? A Yes. 

Q Did you enter it in the hooks anywhere 1 
~\ Xo, Rir; I cli<l not. 

30 
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Ilwnry Dilf any, further cross. 

Q "\Vhy didn't you? A Because I didn't 
want to. I can do with my money what I like, 
can't I? I didn't have to enter it in the book. 

Q "'\\ hat did you do with it? A Pu t it in 
the bank. You asked me that before . 

Q In what bank did you put it? A Fidelity-
10 Union. 

Q How much of it belonged to Diffany & 
Company? A I don't know of any that be-
longed to it as I know of. 

Q ,Yell, there was $4,000 of it on stock and 
merchandise? A Yes. 

Q And $7,000 was machinery, was it not? A 
Yes. 

Q "'\Vas this device that you manufactured 
with :Mr. Osborne a patented device: A Ye ; it 

20 was my patent; ye , sir; I originated that. 
Q "'\Vhen was it patented: A 1916 or 1~17, 

something like that; I don't know which. 
Q And was the patent i sued to yon? .~ 

Yes, sir . 
Q IIave you it now? A I think I have. 
Q You haven't it here, of course V A Xo. 

I don't know whether I have it home either. 
Q If you have it home and if we have anothrr 

hearing, will you produce it before the master? 
3 o A If I can find it, yes. You know that patent 

has run out by this tin1e. 

-:1:0 

Q :Mr. Osborne, from time to time, spoke to 
you about putting more in urance on the shaY-
1ng stand stock, didn't he? A Jot that I 
know of. 

Q And you did put on additional in urancr • 
A I put it on myself when I aw fit to do o. 
In the Fall always I increa rd the insurance. 

Q You did increa e the insurance, didn't yon, 
$5,000 '! A Jo; no; not $5,000. 
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Ilcnry Diff any, further cross . 

Q You did increase the in urance on the ma-
chinery, didn't you. A "'\Yhen V 

Q In 1923? A !together $5,000? 
Q Yes. A It might have been. 
Q ,Yhy did you put $3,000 additional in ur-

ance on the machinery and only $2,000 on the 
·tock, if you didn't buy any additional ma-
chinery? A ,Yhy, I didn't have-it wa n't 
half in ured . 

(J How near half insur ed wa it? A "\Yell, 
it wa: about half insured. I did that because 
the placr "Tas getting en1pty; they ·were taking 
the watchman off the building; o I thouo-bt I 
might a well have it insured a little heavier on 
ac('ouut of that . 

Q Ont of the company funds, on January 18, 
HJ19, )·on paid a thou and dollar on a note, did 
yon not ? A "\Yha t time 7 

(J ,Jallunn· 1 , 1D19~ ... \. Ye .. 
Q Do you · rememlwr the bank? A The 

~l!crclwnt Bank. 
Q To whon1 was it paid? A To the 1fe rcbants 

Bank. 
Q ,r as the note di counted there? X o ; 

I honowcd the n10ney . 
Q Now, out of this Diffany & Company n1oney 

~·ou paid Banni icr & Pollard $ 00, did you~ 
Ye. 

Q _\ncl th Glen Ridge Brass Company $.").")0? 
A Ye . I don't know. You hav e got .ii there. 
It mu 't be. 

Q You paid the l nion X aiional Bank ap-
proxima tcly $6,000 on obl iga tion own1g to it . 
_\ I think only $5,000. 

Q They were obl iga tions that you owed 
hel'orc you took up this bu. inc. ·with Osborne, 
wrrr the~- not~ A Oh, no. 

10 
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Ilenry Diffany, [llrtlzer cross. 

Q Eh? A o ; no ; they were made up 
afterwards. . 

Q 1,:Vere they your own personal obligation 
or obligations of the business 1 A For the 
business, this shaving stand business becau e 
se,·enty per cent. has to be bought outside; only 

10 thirty per cent. is 1nanufacturino-; and you hare 
to have 1noney to buy these things or else you 
cannot O'et them; they only give you fifteen day ' 
time to pay it; you have to have the stock on 
hand to <lo any business. 

20 

Q So that you say that the $6,000 or $3,000 
that you paid the nion ational Bank was for 
1noney that you borrowed after Ir. Osborne 
came ·with you f A I don't kno,v. I was bor-
rowing right along. I could not ay. . 

Q I " ·ant to divide it up with you howenH 1t 
ought to be divided. 1 want to know ·what por-
tion of the $6,000, if any, you borrowed before 
1Ir. Osborne came with you t A I don't think I 
O\Yetl $6,000. 

Q ,Yell $5,000 or $G,0Q0? A I couldn't ay 
ho,v n1uch it ·was. 

Q How much of it did ) ou incur after he 
came with you 1? A I don't know. I think 
that n10ney was borrow ed right th en and the1:e, 

3 0 Q All of it '? .A I think the mos t of it. 
Yes; it was paid off and borrowed again. 

Q The Bannister & Pollard account wa. a 
running account? A It wa a running account. 
,Ye were buyincr tuff every day. 

Q ,Yas that incurred before Mr. Osborne 
can1e in the business with you or after? A It 
was a running account. 

Q Incurred before or after :Mr. Osborne came 
with you P A I could not say. 

Q ·The Glen Ridg e Bra Company, $5501 A 
4o "\Ye bou o·ht bra from them right along. 
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Ilc11ry Diffany, further cross. 

Q Before or afterward . A Afterward , 
too. 

Q "\Vhen was this indebt edne ss of $550.00 
inrurred-bef ore Mr. Osborne came in the busi-
ne s or afterwards f .A I couldn't say. I had 
bought ome brass. I don't know what we are 
making then, whether it ,va shaving stands or 
what it wa . \Ve are buying bras now from 
them. 

Q I am only calling your attention to thi ac-
count- A I couldn't say what it wa . 

Q Haye you an itemized bill for the account 
of . '350.00? A No. That i not all. Those are 
different item . 

Q All right. Have yo u all the bills that make 
up thi. amount f A o; I haven't any. 

Q And you haven't any of the bill or records 
that make up the item of $5,000.00 or $6,000.00 
that you paid to the Union ational Ba nk? A 
I"think there i ·a r ecord here of that. 

Q You think there is a record here of that . 
A How it was paid. 

Q I find in the books an item that you paid 
Jfr. Beer in :March, 1924, $140, and charged 
that again t the busine s? A I don't know 
what that wa for . !\fr. Be ers had some collec-
tion for me. I couldn't say. There wa a , nit 
on, too. \Ye had ever al th ing th er e. 

Q It was for omething in the bu ine .. ? A 
Ye. 

Q Did you pay any city taxes for any of 
t~io. e years l Are yon a , essed by the City of 
l\e,rark for your stor k m1d machinery in this 
hu. ine. ? A Yes. · 

Q '\Y ere you always so asses ed? A Yes; 
.·nrr. '\'Ve got tax bills. 

JO 
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Ilenry Dilf any, further cross. 

Q Do you remember what your assessment 
for stock is or ,vas? A o; I couldn't say 
that. 

Q IIave you your tax bills? A I don't know 
whether I have or not. 

Q You don't know, I suppose, what your a. -
JO sessment for machinery was? A o; I couldn't 

say. It was taxed always as a whole, I believe. 
Q A. a matter of fact, there i ·n't a11y , ign 

upon your factory, is there? A "\Vhich one? 
Q The one before the fire, did you have any 

sign up1 A o. 
Q "\Vhy not? A Can't I do business without 

a sign . I ain't got a sign up now. 
Q ow, ·where did you write the 1923 ale. -

book from, that we have here, that you have 
20 offered in evidence; where did that come from. 

A It came from the big book there. 
Q Was that all re-copied? A Yes ; bee au. e 

it is in such bad condition, that book, we could 
not use it when we had to use it. ,v e have to 
have it to refer back to prices. 

Q Do you remember selling brass scrap of 
Diffany & Company in any quantity and being 
paid? A I don't know what quantity you 
mean . vVhenever we have scrap bra s we sell it. 

30 Q About how much does that average a year. 

40 

A I couldn't say. It i all down on the book. 
Q That money has all been turned into the 

business? A That ha all been turned into the 
businc s. 

Q And properly credited? A Just the same 
as any other money that comes in. 

Q Have you any record as to how mHch 
money 3Tou drew from the business in 1919 ! A 
vVell, in 1919, in December, T think I paid a coal 
bill of $1 ~G. 
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I!r11ry Dif]any, further cross. 

Q .A. a matter of fact, in the year 1919, didn't 
you draw $4,420.01? A o, ir; not 1919. 

Q ~\nd in 1920, didn't you draw $3,961.30? A 
I gue there is omething d°'n1 there for it. I 
<lon 't know what it is. You have the figure . 
·whatever I drew is down there. 

Q For 1921, you drew $1,093.00, didn't you '? 10 
~\ ,rhatever i dmn1 there i corred. 

(2 ~\ncl !'or 1922, you drew , 2,336.27, didn't 
you? A If it is down there, that i correct-
whatc>Yer is down there. I that our figure ? 

Q For 1923, you drew $2,6 0.27, didn't you? 
.\ \\'hatever i down there-I don't remember. 

Q 1Vell, now, as a matter of fact, for the 
purpo e of getting up an account of thi par-
ticular bu ii1e , in addition to uhmitting to your 
accountant the books that you have offered in !JO 
evidence, you gave them certain other records of 
the amounts tlrn t you drew from the business, 
didn '1 You? A Ye . ' . . . 

Q And tho e amount that you gave them 
were correct, to the be t of your knowled()'e, 
WPre the~· not f A \\' ell, I ahYays put do,Yn 
,rhai I drew; I figured it at the encl of the 
year and pni it in a little hook. 

Q 1Vhere 7 A At home. 
Q That little book that you have at home 30 

correctly tell the amounts that you drew from 
thi. bnsine for the e various years, doe it 
not? A Yes. 

Q You have not offered that book in evidence 
ha,·e you A No. ' 
. Q . Tf we hm,..e another and fnrther hearing 
m th 1: matter, will yon produce tJrnt book and 
rend from it the amounts that you say vou drew f . 
: 0m the hnsiness in those various year ? A 1 e. ; , ure. 

40 
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Joseph A. Schroeder, further cross. 

JOSEPI-I SCHROEDER, heretofore sworn a a 
witness on the part of the defendant, recalled. 

Further cross exaniination by Mr. Schenck. 

Q Your figures upon which you have com-
10 piled Exhibits D. 8 and D. 9, come from where! 

20 

30 

A They come from the books. 
Q Both of them 1 A Yes. 
Q In Exhibit D. 9 on the schedule support-

ing the profit and loss statement, the item of 
purchases for October, 1924, of $1,921.19, I call 
your attention and ask you where you secured the 
amount of that item 1 A I haven't the work-
ing sheet here. I would need that to tell what I 
had. I know one amount is the Ba ckus l\Iotor 
Company . 

Q As I understand you, you haven' t your 
working sheets here that will indicate how yon 
arrived at that particular item? A No. 

By 11lr. Beers. 

Q '\Vill you bring them with the next time! 
A Yes. 

By Mr. Schenck. 

Q I ask you to look at Exhibit D. 4, page 
79, an item under date of December 31, 1924, ac-
counts receivable $1,001.62, under sales discount , 
and ask you to tell me where that item came from, 
if you can tell. Are there some other papers 
that you have that would be of assistance to you 
in ascertaining that particular item 1 A I be-
lieve I have left this other one in the office, too, 
at the same time I drew up this statement. You 
can find all of these items in the various accounts 

40 here. 
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J oseph A. Schroeder, further cross. 

Q I call your attention to the fact that your 
profit and loss statement as of December 31, 
19:23, Exhibit D. 8, shows no sales for the mon th 
of ovember, 1923. A We have been advised 
that there were no sales. That is the fire month. 

Q If, as a mat te r of fact, the salesbook shows 
that there were sales prior to the fire, those 1 O 
amount have not been taken into consideration 
in your report? A We have not taken any sales 
of tho e months. 

Q You do not kn ow, then, from the books, as 
to whether or not the sales prior to the fire in 
the mouth of N ovcmber, amounted to $1,751.60? 
~\ I do not. 

Q Then, strictly speaking, your report is not 
taken from the books , is it'? A I t was taken 
from the books as we had them at that time. 

Q Did you hav e this sales boold A There 
,rere no ales in the book at that time for the 
montl1s of November and December. 

Q '\Yill you look at the book all(] 8ee if there 
are now? A , There are. 

Q Have you a list of the accounts payable as 
of December 31, 1924? A Jot with me. 

Q But you have it at your office an<l can 
produce it f A I can. · 

Q 1 call your attention to the item of "Gen- 30 
?ral Expense'' for 1923 on Exhibi t D. 8, amount-
mg to ~-1,488.96, and ask you where you secured 
the amount of it'? A Probably taken from your 
cxpen 'e account. 

Q _,, ... ill you look and see f A It does not ap-
pear m these books here . 

Q ~Iight ii be necessary for you to have some 
ot~icr paper that you have at your office 1 A I t 
n11gh'. not only be that; I would probably have 
10 refresh my recollection. 40 
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Joseph A. Scli rorder, further cross. 

Q Will you do that for a subsequent hearing 
and produce those sheets? A Yes; I will do 
ihat. 

Q You have a schedule of accounts payable, 
have you not? A Yes. 

Q As of December 31, 19241 A Yes; ,re 
10 have. 

Q You will bring that with you at the next 
hearing? A I will do that. 

Q As a matter of fact, will you bring all 
of your ,vorking papers with you the next time. 
A Ye. 

Q I call your attention to Exhibit D. 9, which 
indicates that as of December 31, 1923, there 
was $ ,318.45 in the :Manufacturer 1 ational 
Bank and nothing as of December 31, 1924. Can 

20 you tell us what happened to that account in the 
mean time1 A "\Vell, it was all drawn out. 

Q "\V ell, I show you Diff any & Company pa 
book in the :Merchant and 1Ianufacturers Xa-
tional Bank, dated December 31, 1924--the bank 
tatement-and there i a balance of $3,844.89, 

and I a k you how you explain that? A The 
amount on thi statement is possibly the wrong 
hank account. That i where that is. One bank 
had no balance; the other had a balance. 

3 0 Q I show you pass book of the Broad and 
l\Iarket N" ational Bank, Exhibit C. 6, and call your 
attention to the fact that as of September 12, 
1924, there is a balance of $287.91. A Well, as 
of September 30, 1924. You will find a check 
withdrawing that amount. 

Q "\Vas there eYer any accounLiug made of 
the interest on that account ? A Certainly. 

Q "\Yhere? A I could not tell you that off-
hand. 

Q You Ray that Exhibit D. 9, the amount 011 

40 deposit as of December 31, 1924, stated a being 
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Josrpli A. Scl1rocder, further cross. 

$6,389 and ome cents, should be rather the 
amount on deposit at the time in llanufacturer 
Xntional Bank? \. 'The ~Ierchant and l\lanu-
fneturer National Bank. 

Q If that is so, I ask you how it is that the 
item as you have it is more than the bank 
~tatement a of the same day1 A "\Vell, the 10 
hank statement does not take into consideration 
dcpo it as of December 26, of $768.80 and an-
other item of $592.71. 

Q ,rhen? A The same elate. 
Q Can you tell f rom what those two items 

ar derived? A I can tell you what the latter 
item i' derived from-$590.35 received from 
Butler Brothers. 

(J Have you any way of telling where the 
other item come from f A :No; I have not. 20 

(J .,\ of the ame date, that is, December 31, 
10:24,, all(I December 31, 1923, where did you get 
1he it m of $11,000.00'? A Tha t item was given 
1o me hr .\fr. biffany. I te tified t o that fact 
hcforc. 

(J That was the only source of your informa-
tion in regard to that 1 A That is the only 
.-ouree. I don't know where it i or what has 
happened to it. 

(J \\",.ell, the11, subject to your later knowledge 30 
a: to that particular item, I assume that your 
,·tatements, a you submitted them, D. 8 and D. 
D, are rorrect, according to your opinion? A 
j 'urely . r.rhe $11,000.00 is an as et of the busi-
llC:i-, . 'rliat i why it should be hown up a uch. 

CJ '\r ell, .Mr. Diffany ays it belongs to him, 
doe: he not? A Well, he is the busine s. 

(J "\rhere i, this item of machinery carried-
an>·wlwrc ! ..A. It i not on the books. 
. Q You got that from ~lr. Diffany f A Tha t 
I ('Ol'l'Cct . 4 0 
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Jo, rph A. Scl1 roeder, further cross. 

Q What I want is an explanation as to why, if 
in the year 1923, the machinery was destroyed 
by fire and the insurance loss was paid on it, they 
are both carried~ A They are both carried 
when~ 

Q That date? A I don't believe it. I don't 
see it. 

Q Well, so far as the machinery is concerned, 
you have carried that on your schedules a be-
longing to the defendant, too, have you not. A 
'J.1hat i correct. 

Q And as belonging to the busines ? 1\ 
That i correct. 

Q "\V ell, at the end of 1923, the company did 
have some machinery. A "\Vell, they might 
have had some machinery, but a far as we are 

20 concerned, the original machinery that they had 
held had no value. 

Q "\Vhy not? A They were reimbur ed for 
its loss in the fire and they received $11,000.00 
for it, which was considered fair. 

Q Jf, as a matter of fact, that machinery wa 
all salvaged, it should be carried at some figure, 
should it not? A How can I say what it i 
worth? 

30 Q Well, the expense of salvaging it that wa 

40 

paid by the company, how ·would that be treated. 
A They would be repair items, if anything. 

Q And they would be chargeable again t the 
business~ A Yes. 

Q And they were charged, as a matter of fact, 
against 1 he bu sines , were they not i A They 
were. 

Q Have they been charged ao-ain t the com-
pany or against Diff any ? A Charged again t 
the b1~ iue s. 

\ 
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Jo. rpl1 A. Schroeder, fit1'tlier cross. 

Q If, as a matter of fact, the machinery be-
loncred to Diffany and i now claimed by him, 
houl<l not the items charged for it salvage, the 

. alYage of that machinery after the fire, be a per-
, onal charge against him 1 A o, sir; the ma-
C'hi11ery i u ed in the bu iness and any repairs 
to that machinery ·would be a rrpair charge to 
the bu. ines,. 

Q That was Diffany's capital contribution, 
wa' it not? A Well, regardle of that, it is 
being n.:ed in the bu ine and any repair to the 
machinery i a charge against the busine . 

Q Bnt it i a charge against the capital ac-
count. A o; not again t the capital account. 

Q If llir. Diffany was suppo ed to contribute 
that machinery for the use of the joint business 
of Mr. 0 borne and 1\Ir. Diffany and the ma-
ehiner~· wa charged off as a total loss a a re-
'lllt of the fire of 1923, and it was subsequently 
,·ah·aged for. the use of the Diffany & Company 
hu ·inc with O borne the item r lrnr"·eable for 

' 0 

thi: ,'alvage should really be chargeable against 
Diffm1y '~ contribution to the joint business, 
'. houl<l they not 1 A 1 ot if they are small 
1tem., hut from what I understand from 1fr. 
Diffnu~·, he repaired all of that machinery him-
, ~lf, o that there was practically hardly any 
~!1. bur. ernents of any kind putting that machinery 
lllto hape again for its use. 'l1hat is what I 
under,,tood . 

Q .:\.s a matter of fact, the payroll for t)rn 
period after the fire until they began operations, 
ran ornething like $1,500.00 to $2,000.00, didn't 
the~·. A I know nothing about that. 

CJ "\Yell, that appears on the hook , doe it 
n~t! A re, hut I don't know what that ap -
plH:H again ,t, 
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J osPpl1 A. Scl1 roecler, further cross. 

Q If they had no factory and were not con-
ducting any manufacturing operati ons during 
that period of time, there is no justification for 
the payrolls being charged against Diff any & 
Company or in their business was ther e? A 
'\Vell, from wha t I understood at the time, they 

10 ·were manufacturing. 
Q Well, as urning that they did not begin 

1nanufaeiurin g overation until F bruary 2-!, 
J 9:24, Fehrnary 24, 1924, being th e fir t , air, 
would y ou say that payrolls charged in Ja nuary 
and December were manufacturing charge or 
capital account charge '? A "\Vell, they might 
have been manufacturing charges. I don't know 
when thev started manufacturing again. He 
might ha;e started manufacturing in December 

20 or he might have started in January. 
Q \"\ ell, " ·ould the fact that the first ale i, 

February 24, 19:24, change your opinion any. A 
X o, sir, bccau e he might have manufactured for 
stock. 

Q "\Vell, it was your concern, was it not, to 
whom this $665 was paid in December, 1924. A 
It was. 

Q And your concern did some work for that 
money, did it not f A We certainly did. 

30 Q You have your working sheets and yo.u 
ubmitted a report, did yo u not ? A \Yell, it 

would not nec essar ily all be in working sheet:. 
Some of it is for workin g sheets. 

Q Some of it i working shrets A Some 
of it is workin°· sheets. 

Q And for tho reports that were suhmittrcl. 
A Yes. 

Q And those reports were submitted to )Ir. 
DiffanY wore they noU A That is correct. 

40 ·' 
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Joseph A. Schroeder, further cross . 

Q You have copies of those r eports that \\·ern 
ubmitted; A I believe we have. 
Q And you also have the working sheets 

upon which these reports were based, have you 
not. .A That I could not say. 

Q "\Yell, in the natural course of busine , you 
10 would a sume that you have? A o; not that 

partieular matter, no, because we were n ot doing 
an auclit. A explained before, 1Ye were just 
a:.-nrning figures. 

Q Don't you keep you r working papers? A 
"\Ye prohahly would not make any working papers 
on that. 

Q ln orde r to make up a report t o submit 
to .\fr. Diffany, you certa in ly would have t o do 
ome prelimi n ar y figuring and have some work-

ing paper , would you not? "\Yhether :Mr. :20 
0 LPary has working papers, th at I could not 
. ay. I was not connected ·with that ma t ter. I 
had nothing" to •do with it. 

Q If you have the e working papers, you can 
produce them at the next hearing! A \\ \) can . 

Q A well as a copy of your rep or t that wa 
• ulnnitted to :l\1r. Diff any? A That is up to 
)Ir. Beers whether h e wants to ubmit it or not. 
I will bring it so that he can submjt it if he 
want to. 30 

Q You will hav e i t here? A I will brino· it. 
I ' D 
f he wants to snbn1it it, that is for hin1 to decide. 
(J "\\'hen you went over the book , you found, 

did yon not, that the pay-roll checks did not agree 
\\'ith the pay-roll? I did. 
. Q ~\nd did you find in any placr whore the 

difference wa accounted for? A That I don't 
rem(•m her . 

Q "\rI1cre do you account for it? A I be-
li0n, I account for it in the petty rash account. 40 
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J oseplz A. Schroeder, further cross. 

I have worked up schedu les howing the amount 
of pay-roll checks and the actual amount of pay-
roll and the difference I run into petty ca h, 
assuming that it was put into petty cash. 

Q ,Vha t ,vas it charged to1 A Well, prob-
ably general expense . I had no means of telling 

10 ·what it was spent for. 

20 

30 
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Q o that notwithstanding the fact that you 
had no n1eans of tell ing ·what that money ,ra 
pent for, yet you did charge it to general ex-

pense and submitted this statenient to the Master 
as being a correct statement, have you noU A 
,V ell, as far as my knowledge is concerned, it i 
a correct statement, because the assumption can 
be made that that money ·was spent for petty 
cash, drawn out in petty cash, out of which mall 
expense items are paid, incidentals. That i the 
usual procedure in the average business. 

Q You arc a certified public accounta nt, are 
you not f A Jo; I ain not. 

Q Your firm is 1 A o. 
Q You have no other explanation as to the 

correctness of your account or as to the cor-
rectnes of carrying that difference between the 
actual pay-roll and the pay-roll check, in general 
expense, than ,,-hat you have o·iven? That i 
the only explanation I can give to you. 

Q Is that statement a correct statement, that 
is, are D. 8 and D. 9 correct statements of the 
husines during the years 1923 and 1924? A 
That js, books. I have not gone beyond 
the book 

Q T otwithstanding the differen ce that I have 
indicated to you bet ween the1n and the book,, 
do you still say that they are correct statement 
A 1Yell, there are <liff crences now. I don't 
know "·hcthcr there will be after the next hear-
1ng. 
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Joseph A. Schroeder, further cross. 

Q Yon say that even though no machinery i 
·ho,rn a of December 31, 1923, and December 
31, 19:2-!, that your statement is still correct1 A 
I do. There is no book value to the machinery. 
That is from information we had at the time the 
rq)Ort was made up. 

(~ -W"hat is your reason for saying that, in 
Yiew of the fact that it appears from the testi-
mony given in your hearing that the machinery 
was salvaged and the same machinery was used 
after the fire as before in this join t business? A' 
\\~ell, I know the machinery was salvaged, but 
I don't knm,· who salvaged the machinery or how 
much wa pent on salvaging that machinery. 

Q ,r ell, it is in the book , is it not? A The 
. alvage co t? 

Q Ye,. A I have not seen it. 
Q The pa:r-rolls from the time of the fire are 

part of the expense1 A Oh, no. They mean 
Hothing to me. Par t of that pay-roll mio·ht be . . b 
eo.-t of manufacturing. ITr certa inlv hR<l to man-
ufartnre in order to start selling i~ Februar:v. 

( ... \ t this point recess is taken un til :May 
22, 1925, at two o'c lock in the afternoon.) 
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Ilcnry Diffany, f'urther cross . 

1fet pur uan t to adjournment this twentY-
second day of fay, 1925, at two o'clock in 
the afternoon. 

Appearances as heretofore . 

l o IIE.r RY DIFFANY, the defendant re-call ed and 
f ' urther examined as follows: 

20 
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40 

By 1.llr. Schenck. 

Q This book, on the cover of which it say 
'' 1916, '' ~fr. Diffany, is a book in which you 
kept a record of the amounts drawn by yourself 
and by J\fr. 0 borne W A Yes, sir. 

Q These same figures have been incorp orated 
in the statement? A They wer e totals on the 
books. 

Q These figures in this book are totals from 
the led 0 ·er at that time, arc thev ? A The 
ledgers at that time. 

Q And the e same figures have been in-
corporated in the statements prepared by your 
accountant ? A Yes. 

~Ir. chenck: ,V e offer this book in evi-
dence. I have suggested to l\1r. Beers that 
rather than have the book retain ed here, 
for the purposes of the record the item 
be copied. 

Q The " . H. 0." at the top of the pa ere 
stands for S. IIarv ey O borne, does it not? A 
Yes. 

Q This indicates that in 1916 he drew 
$1,260.09 ? A Yes, sir. 

Q In 1917, $1,961.35 ? A Yes. 
Q 1918, t2,369.90? A Yes. 
Q 1919, $2,670.23? A Ye . 
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J Oc eph A. S chroeder, further cross . 

Q 1920, $2,505.75 ¥ A Yes. 
Q 1921, $4,076 .07? A Yes. 
Q 1922, $2,167 .85 W A Yes. 
Q 1923, $2,665 .02? A Yes. 
Q Sow, the "H. D." stands for IIenr y Dif-

fanr, doe it not? A Yes. 
Q This book sho1vs, doe it not, that in 1918, 

Henry Diffmry, ·which is your self, drew $126.04 
~\ Ye . 

Q In 1919, $4,420.011 A Yes. 
Q In 1920, $3,961.307 A Yes. 
Q Jn 1921, $1,095? A Yes . 
Q In 1922, $2,336.27 f A Yes. 
Q In 1923, $2,686.27? A Yes. 
Q Tho e arc the amounts a indicated in this 

hook, are they not. A Yes. 
Q Tho 'e are the amounts as indicated in this 

hook, arc they not ? A Yes. 
Q 'I1ho, e amoun ts were put in there f r om time 

1.o time hy yon .from the company's ledgers? A 
Ye,'. 

Mr. chenck: I offer th is book in evi-
dence. 
(Book i marked Exhibit C. 1, 1fa y 22.) 

,JO.'EPII already worn on the 
part of the defendant, re -called and further 
CTo, , examined. 

JJ.11 Jl r. 8rlirnck . 

Q X ow, perhaps your recollection is re freshed 
n to the items that you were to look up between 
the la, t hearing and now. Pro ceed to te ll us how 
:ron :ma lyze the various items then 111 question. 
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Joseph A. Schroeder, further cross. 

A Well, I found additional amounts which had 
not been posted to expense account. 

Q That applies to what items? A Variou 
items. 

Q ~fake it as plain as you can. A Do you 
,,-ant the detail? 

Q Y cs. A $38.12-
Q Since it is on that sheet before you, can 

you indicate it on the sheet? If you do that, we 
·wi11 offer the sheet in evidence. A C'' itne 
does at requested.) 

Q You have indicated the items on the sheet 
before you? A Yes. I will leave the sheet 
here. I will make a copy of it. Then there i 
an amount of $1,001.62 of discounts. 

Q For when? A 1924 I believe it wa . I 
will leave a copy of that also. 

Q That will exp lain Urn t in detail? A That 
is right. 

Q ""\Yhat was the other item? A The other 
item was that difference in purchases. That wa 
due to an error in addition, so that we would 
have to increase sales io tie in, and you ·would 
have the same result; it would not change the 
result any. That would have represented larger 
sales. 

Q Is that all? A That covers all. 
Q ""\Vith the exception of the working sheet. 

used to prepare the reports. ,vh erc are the>·! 
A As I said before, there were no working-
sheet . 

Q "'\Yhatever the papers were that you had. 
A They were simply n1ade np from data suh-
mitted by Ir. Diffany. 

Q Have you that here? A 
it in our possession any longer. 

o · we ha Yen 't ' 
Q \Yh crc are the~· now? A I bclim-c }Jr. 

40 Diffany has it. 
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Jo .. epli A. S chroeder, further cross. 

Q For the purpose of identifying the papers, 
I a. ume they are some of the e that you have 
here. A ot that we have here. 

Q \\'" ell, that Mr. Diffany has? A These are 
the figures that ~fr. Osborne had made up. That 
i ' what we used . 

Q Those were the figures that go with that 
hook that fr. Diffany has 1 A o; they don't 
go with the book. 

Q re they not ? A o. 
Q You say there were no working sheets 1 A 

There were no working sheets. 
Q ':I.1hrn, what is the explanation of this 

charge of $665 by your firn1? A 11:r. 0 'Leary 
. nhmittr d hi statements. 

Q \\ ~here are the staten1ents that he ub-
mitted? A Ir. Beers ha thrm. 

By JI r. B eers. 

. Q Thcs0 statemen ts f A That is correct. 

(Papers produced by ~1r. Deers .) 
( taternent offered in evidence an~ n1arked 

Exhibit C. 2.) 

Q '\Yhere are the statements that th is charge 
wa made for? A That I could not tell you. 

Q '\Yhat was done with them? A They were 
turned over to 11r. Diffany. 

Q \\' <•re there any working h eets for t ho e 
• tatemcnt ? A o other working hee t s, e.' -
cept, a. I said before, copjes of 1Ir. Oshorn c ' 
figures. 

Q Havrn 't you got a copy of the statement ? 
.\ I have n 't a copy of it. 

Q You haven't got a copy of the sta tement 
that yon . nlnnit ted A _._ 1 ot of the~c sta tr -
ment .. 
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Joseph A. Schroeder, further cross. 

Q Do you mean to say that you would make 
np a statement for a firm and make a char ere 
for it and not keep a copy of it? A "\Yl1at 
do you mean-these statements here. 

Q I mean the statement for which the cha~'ge 
was made. A You are talking about "·orkmg 

1 O sheet -is that correct? 
Q The result-yes. A One of ~hese. state-

ments i on file here. It was offered 1n evidence. 

:Mr. Beers : Two of them. 

Q These totals on these bills indicate fiye 
different statements1 A That I couldn't tell 
you. 

Q "\Vell, then, do you say two of them are on 
20 file'? A I have seen at least one. 11r. Beer' 

says two of then1 are here. 

lv1r. Beers: That is my recollection. 
There \Vere but two exhibit . 

Q So that these two exhibits- A (Inter-
rupting.) Those were balance sheets and profit 
and lo s statement. 

Q I direct your attention to bill of Septern-
30 ber 13 1924 charge of $165, and I ask you: 

For th~ prep,aration of what state1nent is that a 
charge "? A I could not tell you what state-
ment that is a charge for. 

Q Can vou tell what any of these five state-
.1 - All I n1ents are charge for 1 A I cannot. 

know is that it is for work prepared for ~Ir. 
and I.rs. Diffany. 

Q Is there anybody connected with your 
office that kno,Ys ¥ A :Mr. 0 'Leary ·would 

40 know. 
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Joseph A. Schroeder, further cross. 

Q Do your books show? A I could not tell 
you that. I haven't acce s to the books. 

By Jlr. Beers. 

Q Are you a member of the firm. o I 
am not a member of the firm. 

.Jir. chenck: I call on the other side to 
indicate to nie or to the :Master what the 
variou items of charge on these statements 
are charges for . 

..\Ir. Beers: You will have to find that 
your elf. If Ir. 'chroeder does not know, 
I don't know. Ilow can I tell you more tha11 
"·hat he tells you. 

Q ... on know of your own knowledge as to 
"hai the c various tatements arc charges for, 
do yon not? A "\Y rll for work in connection 

. with the -I~gtires ubmitted by ~Ir. Osborne, 
working them into chedule f onn. 

Q Did 1r. Osborne submit figures to yon 1 
~\ ... o; he clidn 't subrni t them to us. 

Q "\Yho did? :Mrs. Diffany. 
, Q How do you know that they are Osborne's 

figures? A ,, ... ell, I don't know. That is what 
I "·a. told. 

Q .. \nd on the ba is of those fio·nres your 
0 ' • 

t·oncrrn made an analy i , did they no t , of the 
<·o.rnlition of Diffany & Companr busine 9 A 
'' e made no analysis. You could not make au 
annly. i8 from that. 

Q ,r ell, you made a report? A Ju t JH'l' -
pare(l them in schedule forn1. '11hat is all. 

Q .. \nd you say you have no copic8 of i1Lrs0 
· <·hednle forms f A "\Ye haven't anv-not that 
I know of. · 
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Jos eph A. Schroeder) furth er cross. 

~Ir. Schenck: I now call upon the other 
ide to produce the copies or originals. 

.:Mr. Beers: I have repeated over and over 
again that I will not submit and I object tu 
any figures going in the record based upon 
:figures made up by ~fr. Osborne. .Any 
statement that n1ight have been made up 
based upon ~fr. Osborne's figures cannot cro 
in. If there were statements here in the 
handwritting of i\1r. Osborne, they could not 
0 ·0 in because ·we could not cross-examine arnl 
test the accuracy or correctness of the state-
ment. 

Q I notice in the profit and loss sta ternent 
of December 31, 1923, you have "Les amount 

2 o lost in fire, $4,320." ,Yhat is the ba i for that 
figure in your report 1 A ,Yhat do yon mean 
"what is the basis" for it? 

Qi vVhere did you get it from? A \\ T e11, hy 
working against that $18,000 machinery account 
depreciation, to get at the depreciated valne, a.' 
shm:rn by your profit and lo s statement. 

Q This $4,320 is merchandise, is it not? A 
I don't kno,v. 

Q ,Yell, I ask you to look at Exhibit D. 8 on 
3 0 the third page and see if that is not the case. A 

You say the profit ancl loss tatement show. a 
] oss of $4,320. 

Q I read it fro1n here. I am asking yon 
where you got that (indicating) from. Tliat 
is all. It says: "Profit and Los " up there. j_ 
It says: "Schedule supporting profit and lo .. '' 
$4,320 is deducted from purcha es hecan e that 
an1ount i upposed to have been destroyed in 
the fire, " ·hich would leavr yon only $14-,000 

40 purchaRcs i1rntead of $19,000. 
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Joseph A. S chroeder, further cross. 

Q '\Yhcre did you get the figure from? A 
T]rnt wa. uhmitted to u . 

Q By ·whom 1 A By either Mr. or 1.frs . 
Diffany. I don't know ,\thich one. I don't re-
l11(1mbPr. 

Q Do you know whether or not that includes 
the hag frame stock? A I do not. 

Q If it does, it should not be deducted here, 
, hould it~ That I could n ot tell you. I 
don't know. There ,·vere no differences made be-
tween the various kin ds of stock. 

Q Bnt if this purports to be a statement of 
thr • liaving· tand business, it should not con-
tain item relating to ha()' frame , should it~ A 
,Yhy .. houldn 't it? 

Q '\Yh? should it 1 A "\Yell, why shouldn't 
it~ It i fr. Diffany's bu ine s, isn't it 1 

Q Ts that the only r eason 1 A That is the 
rca. on. An>· mrrchandise that is there belongs 
·to :ifr. Diffany; 

10 

Q Then, do I uncler~tan<l that this report is 
ha .. ed upon the figures that have been given you 
and which you have taken as true rather than 
hein()' ha. erl. upon analyses that have been drawn 
from the books themselvrs? A I don't know 
\\ hat >·ou mean ll_\• that. 

30 Q Do you stand upon the repor t as being a 
rorrert statemrnt of the busin e .. s as hown hy 
the hook ? A '\V ell out icle of in-vcmtorv ' . figures that I would have to take fron1 the client. 
The client has to submit those . 

Q ... \nd, as I think you have previously testi-
fied, no detailed invcntor>r waR snhmittrd to you, 
wa~ the re1 A ot to me. 

Q '\Yell, to anyone connected with your firm? 
A That I conlrl.n 't tell you. The detnil ,n-1s Rnh-
mittr<l here. 4 O 
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Rosa Diffany. 

Q The detail was submitted here 1 A Surely, 
quite a while ago. 

ROSA DIFF ANY, called as a witness on the part 
1 o of the complainant, testifies as follows: 

Direct examination by Mr. Schenck. 

Q Did you have anything to do with the in-
ventories of these goods for any of the years. 
A o. 

Q "\Vell, the accountant has mentioned the 
fact that you gave him certain figures, and I 
wanted to know what figures they were Uiat you 
gave him. I-Ie doesn't seem to know. A "\Yell, 

20 what figures do you refer to? 
Q Relating to the inventory. A o; I don't 

knmv anything about an inv entory. 
Q And you gave him no figures relating to 

it P A o; not that I recall. 
Q Did you give them any figures showi11g 

the rents that had been included in the busine 
account? A ,Y e11, I deducted thr111 from the 
book that i there. I found that ~Ir. Osborn e had 
included the rents that belonged to ~fr. Diffany 

3 0 in his sales. 
Q They had been included in the sale ? ... \ 

In nlr. 0 borne' sa les; ye . 
Q ,Yhat rent were they? A From Jlr. 

Diffany 's real estate. 
Q Can you tell us the amount ? A \Vell, 1 

believe it was $1,650 per year . 
Q $1,650 per year1 A Yes; I think that 

was the correct amount. 
Q Are yon willing to say that that Ute 

40 correct amount? A I thjnk it was $13 r .DO a 

Rn. a Di/Jany. 

month. Doesn't that make $1,650 a year? I 
rather think that is it. 

Q And in what figures did you say the rents 
had been included f A In the sales; in the 
ales hook. 
Q And over what period? A 1916 and 

1917; and then we sold the place. 10 
Q 1 t was $1,G50 per year for tho e two years~ 

A Y c , each year-not the two years-each 
year. 

Q Then you say you sold the place ¥ A Yes. 
Q Then after that wasn't there some deduc-

tion, or were there other rents included: .. A 
Ye. 

Q "\\"hat rents were they1 A Rents that 
Jlr. Osborne had not jncludcd 111 the expcn e 
account. 

Q ,Yherc did he get t host> j t ems fr om? A 
rrlte sales book. 

Q "\\'hat years do they cover? A ,Vell, as 
man)· )·car: ·a:-;· the sale. hook conta ins-a num -
ber of years. 

(J .\11d is that the , ale hook that ha been 
produced in evidence here ? A I don't know. 
If you will show ii to me, I will tell you. 

Q \\ Then did you las t s<'e ii? A I do not 
recollert when I last saw it. I think I snw it-
la t year. 

Q Doc. this book show the sales l'or the 
Yariou.· year ! A Yes. 

Q r1 hat i the book that ,Ya, damaged h)· fire, 
wa' it not, in the fire? .1\ ,Y ell, the:· were 
lioth. 

Q "\\'hat were U1c hooks that were here ns 
ha,·ing hecn damaged in the fire? A rrhe sales 
hook . 

Q ,Ju 't the sales book? A ~I..1he sales books, 
l,ot h . n le, hooks. 
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Rosa Diff any. 

Q The ledger is ·where? llas that been pro-
duced here f A ,Ve have not got that. That 
was in the fire. That is gone. \Ye tried to 
rescue it but could not find it. 

Q ,Vhere was the ledger in the fire, did you 
know, at the time of the fire? A I don't know 
anything about that. 

Q And you have had on1ething to do, hm·e 
you not, with the preparation by your account-
ants of these various statements V A Yes. 

Q And you have a statement that covers the 
whole perod of years that the business wa. in 
operation, have you not? A Yes. 

Q IIave you that statement here? A I 
don't know. It is not in my possession. 

Q VVell, where was it when you last saw it. 
2 O A l don't recollect. I imagine i11 court. I 

don't know. 
Q , Yell, I will ask you to produce the state-

ment if you will and show me which one you are 
talki~g about f A , i\ hich one I am talking 
aboutf 

Q Yes . .A I don't know which one you are 
talking about . 

Q I am ·willing to hear you designa te the 

3 0 statement that you have in mind as having been 
prepared by the accountants, which you say 
shows the business over a period of year · 
, Yhich statement is it! I don't know the one 
that you are talking about . _,_\.. I believe you 

40 

have them all. 

By Mr . Beers. 

Q Let me ask you a question. The statement 
that Yon a re . peaking of, are tlw~: hascd up0,11 

)if r. ()shon1c', figures? ... \ On ~rr. o~hol'IlC S 
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Ro< a Di ff any. 

figurcf-;, and then I found ~rr. Oshoruc 's figure. 
,rNc erroneous . 

Q ... \re they based upon 11r. 0 borne' 
urc. ! A Yes. 

By JI r. Schenck. 

Q You ay you found :i\Ir. 0 borne'.. figure 
to be cnoneo u P A Ye . 

Q In what respect were they erroneous ! .A 
Because he included l\1r. Diffany 's sales, his 
hag-frame ales and hi vanity case sales and in-
duded the rents, and had charged them all up 
a ·ale.. for himself . 

Q To what extent? You have certain figures. 
Iou can tell to what extent these figures are 
erroneous? A Becau e he took the footings 
from the ·ales book. 1 found when I figured 
tho ·e up that they corresponded exactly with 1fr. 
0.hor11e' ,·tatement, but then I found that 1Ir. 
Diffauy 's ·ah•s · and rents were all in with that. 
• 'o I deducted that and found that ;\lL O borne 
wa · in (;rror. 

Q You did this yourself ? A Yes. 
Q For instance, take the year 1916. "\Vhat 

fi()'ures did you find that Mr. Osborne had 
rrroneou ly included? A In 19161 

Q Yes. ,Vell, there isn't vrry much of 
1916. In fact, l don't think there is anything 
left of the book of 1916, but judging from the 
· uccecding years he mu t have done the same 
thi1w; in l!HG, because if he did it in one year 
in all ol' tho e >7ears, he certainly startrd out 
tlrnt wa>·· · 

Q 'l1al,e any year and auy figures that you 
,rant. \\ ·in vou tell us in what respect nir. 
Oshor11c 's fig{ucs were erroneous 111 any ,va)· 
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It docsn 't make any difference what year you 
have. A I have just told you. 

Q I want you to take any year and show me 
in what particular they arc erroneous'? A Let 
us say 1917. 

Q Let us take the figures for 1917, if you will, 
JO and show me where they are erroneous? A I 

told you he took the footings from the sale 
book-

Q (Interrupting.) I want you to demons trate 
it, :Mrs. Diffany, and show me in what re pect 
they are erroneous~ A I do not know what 
you mean. I just told you. I cannot tell you 
anything different. 

Q llow do you know how much in bag frame 
was included in the year 1917? A By deduct-

20 :ing - hy takino· the different item and then de-
ducting from .Mr. Osborne' , sale . 

Q Please show me the different items. You 
claim to know what they are ~ A IIow can I 
show you. I haven't anything to show you. 

Q I-Iere are the books and papers. Take any-
thing that you want ? A Give them to me. 

Q Does the sales book show the rent as well. 
A Yes. 

Q So that except for these items that you dc-
30 ducted and found were erroneous in that year;· 

the footing was correct, was it not? A The 
footing I found correct. \Yell, do you mean cor-
rectly fi0 ·ured up 1 

Q Yes. A '\Yell, yes, of course they ·were 
correct. rrherP might have been a little error 
here and there, but that did not amount to a 
great deal; it mi ght have been a few cents or 
a dollar or two, but in the footing it wa s correct. 

Q If you had the book be fore you you could 
o-o tl 1 rouc,.h and do the amc thino· for the other 0 0 ('"'l 

40 years 1 A Y cs. 
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Q From 1917 right down to date? \ Ye'. 
Q Have you any knowledge a to how loner 

they contin ued to manufacture bag frames 1 A 
To manufacture them-to actually manufacture 
them. 

Q Yes. A '\.Yell, I don't think ih y manu-
factured after 1916-manufactured-but he sold 1 O 
the fini lied stuff. 

Q Did you manufacture or make any dur ing 
lUlG? A Yery little. 

Q 1n tcad of saying "very little'' can you 
give u~ an)· iclca in dollar, and cent. .A X o; 
l <'ould not do that. 

Q .And that manufaturino- was all done in 
1916,_ before you started to m:ke having stands, 
wa it not? A No doubt it was. A little bit 
might have been manufactured of course but '.20 

' not to auy extent. 
Q 'o that Uw sales of bag frames that were 

made al'kr 1916 were the sales of bag frames 
that had been man uf act ured before ? A Ye . 
lio ·tly o, you know. 

_Q The books show, do they not, what sales 
of bag franws there werr, and sales of that 
uatun,? A Yes, sir. 

Q Do you know anything about Ir. Diffany 's 
advances after 1916, that is, moneys that he 
adYanC'ed to thi joint business 7 A Ye . 

(? ~~rnl money that he with<lrew to pny hi. 
ohlwa hon ·with ? A Yes. 

Q "\r ell, now, the only record of tho e ad-
Yance8 i what has been produced is it not i11 

. l ' ' enc ence f A yes. 
Q At the time this business was started I 

;H'lieve it has been testifiP<.l that there was' a 
oan at the bank of some $3,000, was there not. 

~\ How much do you say~ 

30 

40 , 
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Q Somewhere around $5,000 in round figure . 
A What is that1 

Q I say, at the time this joint business wa 
started, Mr. Diffany testified something about 
a loan of some $5,000? A Did Mr. Diffany 
testify that? I don't know that he testifi ed it. 

10 Q You don't know about that obligation? A 
I don't know that Mr. Diffany testified to it. 

Q Do you know about an obligation that he 
owed the bank of some $5,000? A Yes. 

Q That was owing previous to the time that 
this joint busine was tarted, ·was it not! J 
Yes. 

Q And that was subsequently repaid, was it 
not? A Yes; it was all paid in the early part 
of the following year. 

20 Q The early part o[ the following year-what 
year 1 A 1917 is the following year to 1916. T 

Q And where was it paid from~ A ;-;o 
doubt with his own moneys. 

Q And have you any knowledge of the m_oney 
that :M:r. Diffany withdrew fron1 the busme 
except the record that has been previou ly 
offered here 7 A IIe didn't draw any money. 

Q He <lidn 't draw any? A He only drew-
You just put the book in evidence. . 

3 0 Q· The money that is shown in that little 
book? A Yes. · i 

Q There were some co~c~rns th~t he ,~:t, 
business with before the Joint business < 

started? A "\Vhat was that? 
Q Bannister & Pollard and a few such co~-

th t A 1:uell I believe you ha, e cerns as a . H , 

them all along. That is a continuous account. 
Q "\Yell there was more than one of them that 

' h , V \. were continuous account , ·were t ere· · 

40 Surely. 
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Q Do you know whether or not Ir. Diffany 
drew regularly from the business or did he draw 
odd amounts at odd times f A Very irregular, 
u ually in a bulk sum. The business did not 
allow it. 

(Statement is offered in evidence and 10 
marked Exhibit C. 3, :May 22, 1925.) 

Q Now, you have before you the book that 
you were talking about. vVill you indicate either 
from that or from any other record that you 
have the parts wherein you found l\1r. Osborne's 
fi()'ures ineorrect for any year? A '\Yell, Ir. 
0 borne took the footings, as I said. '\Yhen I 
figured them up I then found that they cor-
re ponded with .Mr. Osborne's fig'ures, but I 
l 20 found that all these (indicating a book) that are 
checked off belonged to l\fr. Diffany. These are 
}Ir. Di ff any 's sales, frames, all of this here, and 
at the end o'f the month ometimes, not always 
at the encl, l\lr. Diffany's rent, $137.50, appears 
every month. I think I said that. That was all 
included in ii, because the footings corre pond 
with the sales that .Jlr. 0 borne claimed. 

Q You made up, did you no t , and submitted 
to l\lr. 0 'Leary or his concern, a sta tement of 
the sum total of thrsc items? A The sum iolal 30 
of the e ineorrect items? 

Q rr11e incorrect items? A Yes. 
Q llave you Lhat A I haven't it 110w. 

Q l s ii here with your papers¥ A I don' t 
know. l haven't the papers here. 

Q '\reu, were 11ose papers l'C'tlll'Jl(•d to you by 
:\Ir. 0 'Leary '? A Returned to 1ne, why sur ely, 
he mu t have or sent then1 up. 

Q ( Showing witness.) Look at U1is paper all(l 
· ee if you recognize that a a copy of thos e 40 
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items? A Yes, but this is not the statement 
that "as put in. The last statement shows every-
thing in detail. o, this isn't it. It has been 
discovered since that-

Q (Interrupting.) Look at these two and see 
if either one of then1 is ·\\'hat you have in mind! 

10 A '\Vell, whose is this? 

20 

Q That is a copy of yours. A Did Mr. 
Beers submit this to you? 

Q This is :.M:r. Beers'. A Yes. 
Q Then it is correct? A Yes. 

By "ftlr. Beers. 

Q Is this based on 1Ir. Osborne's figur es 1 A 
Thi 1 based on 1\1 r. Osborne' figure . I do 
not ay l\lr. Osborne' figurr are correct. 

By Mr. Schenck. 

Q You say that that is a correct statement, 
or embodies a correct statement of those item· 
that you say that 1Ir. Osborne erroneou ly in-
cluded? A Yes. 

Q And that shows it for every year, doe it 
not? A Yes. 

Q And it also included the sum total of the 
rents for every year? A Yes. 

3 0 V Q That were erroneously included? A i~ · 

Q Was there anything else erroneously m-
cl uded that you recall now 7 A ""\Vell, if there 

is, it is in this. 
Q So that, except for those erroneous item 

about which we have just been talking, the O -
borne figures were correct, ·were they not? J 
I could not say they were correct. . 

Q So far as you kno-w, they co1Tc pond with 
the books, don't they? A The footings in the 

40 sales book. The ledger I kno-w nothing about. 
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Q And these are the statements that were 
prepared by O'Leary & l\fc eil, your accoun t -
ant ? A Yes. 

Q Do you recall, :Mrs. Diff any, whether 
0 'Leary & l\1cN eil returned to you the sheets 
that indicated these totals that you gave them, 
or whethe r they kept them or not? A I don't 10 
remember that. 

Q Have you looked in your papers to see if 
yon have them recently? A Well, I could no t 
tell you, because this work I have had, it is 
for 1917-

Q Ji i. in your handwriiing 1 A I imagine 
it must be as far as I can recall. 

Q Did vou do the additions yourself 1 A y e . 
Q Now, rather than have )·ou or l\lr. Burk e 20 

check the e books or collect these items together 
1o ee whether or not the figure that is con-
1_ained here · is . correct, can you submit the e 
.-hcets of your if you have them? A You 
would not understand them. 

Q II~rve yon a copy of nfr. Osborne's figure . 
whieh you took as the basis of what you sub-
mitted to O'Leary & 1fcN eil? A I don' t know 
whether I have a copy. 

Q Diel th cy return to you the eopy tlw t you 3 o 
• cnt them? A Surely. 

Q 1\ nd if you have that, will you turn it over 
to 1[ r. 0 'Byrne? A Wi th ilfr. Beers' permis-
1011. 

1lr. Beers: 1 will not let any stat cmen1 
go in that is base<l upoll l\lr. Osborn e's 
figures. 

Q "\Yell, you went through the l..>0ok, did you 
not, and found that ~Ir. Osborne's figures were 4 0 
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correct, except in these particulars? A Except 
the erroneously included items. 

Q So that we are talking about the mistake 
-there were mistakes, but there were correct 
figures as well or at leas t you produced the 
correct figures ' through your accountants, did 
you not? Did they produce the correct figure ! 
A I had only this book to go by. 

Q Will you tell me whether or not tha t (indi-
cating) is a copy of O borne' figures that yon 
used in that connection 1 A Well, I could not 
tell unless I compared it with this. 

:Mr. Beers: I submit that anything that 
is based upon .Mr. Osborne's figures, that 
is, figures or a tatement made by him, i 
incompetent. 

A Mr. Osborne's figures for 1923 are in erro_r. 
Q Aud your accountants have shown whcre111 

that is erroneous? A Yes. 

'I B It 1·s understood that I object ..._\ r. eers: 
to all of this testimony concerning Mr. 0 -
borne 's figures. 

Q These three papers (indicating) are the 
ones that you have looked at? A Yes. 

Mr. Schenck: I offer them in evidence. 
r~Phe witness has testified the figures are cor-
rect except in the particulars wherein he 
has pointed them out to be erroneous. . 

Mr. Beers: I object to them goin°· n1. 
What she says as to their being erro~eou 
has nothing to do with the relevancy ~f, 0 -
borne 's figures or statements. Mrs. Diff~ny 
is not a bookkeeper, and her mere examnrn-
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tion of the books and her reference to this 
statement, does not make them evidential. 

The 1\1:aster: I will mark them for iden-
tification. 

(St atements shown witness marked C. 4 
for identification, C. 5 for identification and 
C. 6 for identification.) 

ED,rARD E. BURKE, sworn a a witness on 
the parL of the complainant, testifies as fol-
lows: 

Direct examination by fr. Schenck. 

Q "\Ylrn t is ~·our business? A Certified public 
accountant. 

Q "\Vhere is your office or place of business ? 
A I am a member of the firm of Balzar & 1\fc-
Carthy, Lincoln. Trust Company building, Jersey 
City. 

Q Have you made an examination of the 
books and records submitted in this case 1 A 
I have inspecte d books and records for the years 
1923 and 1924. 

Q You have also looked at the other state-
ments 7 A Well, at certain other papers. 

Q Exhibit that have been offered in this 
case? ~\. 11hey are incomplete. 

Q Did you notice any discrepancy or variance 
between the reports as submitted and the books 
a yon found them, and if so, what 1 A Yes; 
there were quite a few differences between the 
books and the accountants' report as submitted. 
Among them are the following instances: ac-
cording to the accountants' repor t, there were 
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no sales. According to the books of Diffany 
& Company there were sales of $1,751.60. 

In December of 1923 there are purchases in 
the report of $484.90; whereas on tho book 
the purchases are only $298.52. 

In July of 1923, in the report the sales arc 1 O $4,803.77, and in the books they are $4,987.65. 
The expenses for 1923 in the report are $4,-

488.96. On the books they are $3,694.24; but 
l\Ir. Schroeder has shown certain items which 
he claims make up the difference, but which 
do not appear on the ledger. 

In October, 1924, the purchases in the re-
port are $1,921.19. In the book they are $2,921.29, 
which l\1r. Schroeder says is due to an error 
in his figures 1 

20 In December, 1924, according to the report, 
there are sales discounts of $1,094.09; in the 
books $92.47; which difference 1r. Schroeder 
states is made by an adjustment of the amount 
brought forward at the be 0 ·inning of 19:24, hut 
which I have not checked. 

In the report, December 31, 19:24, them i HO 

cash shown on hand in the Manufacturers Na-
tional Bank; but I unders ta nd that that differ-
ence is due to an error in typewriting and that 

30 the balance shown in the Broad and :Market Na-
tional Bank should be the balance in the ~Ianu-
facturers. With that adjustment made, that 
,,-ould leaYc 110 halance in the Broad and ~lar-
ket Bank; whereas, according to the pass book 
there is $287.91 as of Septe mber 12, but I un-
derstand that that has since been withdrawn. 
There i no entry shown for it anywhere. 

The report of December 31, 1924, shows ac-
counts payable $2,107.08, which does not agree 

40 with 1he ledger, but I imagine :\Ir. Schroeder, 
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with tho data he has here today, can clear up 
that item for me. 

There are numerous instances where the en-
tries made in the cash book are absolutely in-
correct. The amounts drawn for pay-roll are 
drawn in round figures, for instance, $275 or 
-!00, whatever the case may be, and the actual 

pay-roll is shown in the cash book and debited 
to expense, is less than these amounts. I f, on 
the basis of the figure which 1Ir. Osborne has 
c,·idently prepared, that is included as an in-
tance of such funds disbursed, the unaccounted 

for balance must represen t some personal with-
drawings of :i\Ir. Diffany or else some expense 
for which money was drawn and no record kept 
of that expense . 

Mr. Beers: I object to any test imony con-
cerning Osborne's figures. Is it unders tood 
that I · am objecting to any testimony with 
reference to Mr. Osborne's figures 7 

':l1he :Thiaster: Ye ; that is understood. 

Q You may proceed. A ':J.7hat will be eitlwr 

10 

ome amount which is unaccounted for or else 
it i ome expense which is not shown on the 
book . ln that particular the cash book does 3 0 
not agree with the actual amount which has 
been withdrawn; the balance as carried on the 
('a ·h hook does not agree with the accountants' 
report, nor does it agree with the bank. 

0:1e thing I would like understood in my 
1? hmony here is that the books are kept on a 
~mgle entry basis and the re is no check upon 
!he accuracy of the work and that any errors 
1n the calculaiions on the books cannot be 
<1irertly checked nnless there is an actual going 40 
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back and setting up of accounts. The system 
does not post everything and does not carry 
any plant or equipment or inventory or anything 
of that sort on the books. 

Q Did you find anything in r elation to in-
surance premiums having been paid 1 A Yes; 

10 there were insurance premiums which had been 
paid through the account of Diffany & Company, 
charged to expense on their books, and evidently 
was not-there was tes timony given by :Mr. Dif-
fany that the machinery was his proper ty; if 
Diffany & Company was not the owner of the 
machinery, there is no reason for them being 
charged with the insurance premiums on that 
machinery. 

Q Are there any other discrepancies or varia-
2 o tions between the records and the reports that 

you can point out at this time 1 A Well, there 
are several small items, but I have just given-

Q You perhaps can check these with Mr. 
Schroeder. A Yes. 

Q As I understand, you and he are now check-
ing up on these variances f A Yes. A great 
many of them may be cleared up by the papers 
which l\Ir. Schroeder has. 

Q You have not made any calculation, have 
3 O you, as to the difference between checks drawn 

to cover pay -rolls and the pay-rolls as entered '? 
A I have not. That could be easily done. That 
is just a question of listing fifty -two checks-
fifty-two amounts that are shown for each year. 

Cross examination by ~fr. Beers. 

Q The books of 1923 and 1924 were kept on 
an accrual basis, were they not f A Thes e are 

40 on an accrual basis, although all accrua ls arc 
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not strictly taken into consideration, but they 
are on a cash basis. ,Yhen they are not on a 
cash basis, they become an accrual basis. 

Q And you volunteered the opinion that if 
the machinery were not owned by Diff any & 
Company, then they had no righ t to pay the in-
surance premiums out of Diffany & Company 10 
money. A They should not have charged them 
to the expense account if they paid them; it 
would have been a withdrawal for Mr. Diffan y's 
account personally. 

Q You are trying to give an opinion as to 
\~hat the l~w. is 1 A No; I am not trying to 
give any opnuon either. I am giving an account-
ing view of it. 

Q You do not understand that Mr. Osborne 
was not a member of the firm of Diffan y & 20 
Company? A Well, there is no firm as I un-
derstand it. I understand that it is no firm• 
tha.t it is :2\Ir . . Diffany 's personal business. ' 

Q _Iay I ask you, :Mr. Burke, 'What profit, if 
any, did you fip.d for the years 1923 and 1924? 

~r r. Schenck: That is not cross examina-
tion . I have offered him only to show pro fit 
or loss for the othe r years, but I expect, 
before we get through, to submit evidence in 
tha t connection . 

A For the year 1923, the net profit is $4,438.64. 
And 1924? A A loss of $4,748.24 for the 

enti~e ye~r of 1924, that is, not ta king into 
cons1derat10n the point of the date of death or 
anything- like tltat . ' 

(Adjo urn ed to June 12, 1925, 2 P. M.) 

30 
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lviet pursuant to adjournment this twelfth 
day of June, 1925, at two o'clock in the aft-
ernoon. 

Appearances as heretofore. 

JOSEPH SCHROEDER, heretofore sworn as a 
lO witness on the part of the defendant, re-

called. 

Further direct examination by fr. Beers. 

Q Did you make an effort to ascertain what 
stock was on hand at the time of the death of 
l\1r. Osborne, November 25, 19241 A I did. 

Q And what is the result of your efforts and 
examination 1 A The result was $1,392.96. 

20 Q How did you ascertain that1 A \Vell, we 
ascertained that on the assumption that they 
carried approximately about a month's supply, 
so we divided the total purchases for the year by 
twelve, which would give us the figure $1,392.96. 

Q "'\Vhen did you make this ascertainment! 
A I think that was two days ago. 

By Mr. Schenck. 

30 Q That inventory that you give is not based 

40 

on an actual inventory of the property on hand 
at the Diffany plant 1 A No; not at all. 

Q And is really what you might term a_book-
keeping inventory? A No; an estimated rnven-
tory. 

Q And really has no relation to the stock on 
hand except as it is a calculation to that end? 
A That is correct. You see, it is really im-
possi1Jle to get an inventor~ , a1 1his date. 
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By llfr. Beers. 

Q How nearly do you think these figures $1,-
392.96 represent the actual :figures! A I think 
they are in excess of the actual figures. 

Q Why do you think that1 A Because 1fr. 
Diffany told me from his experience that he car- 10 ries around $1,000 or $1,200. That would be 
his approximate inventory monthly at any time. 

Q \Vere there any records which you exam-
ined at the time of making up this statement, 
which would lead you to the conclusion that the 
basis on which you made your ascertainment was 
a fair one? A The only record would be the 
closing inventory at the end of 1924, which 
was just a month later than 1r. Osborne's death. 

1Ir. Schenck: I call upon the other side 20 
to produce the statements that we argued 
so much about in the past, that indica te 

· the sum total · of the erroneous amounts l\frs. 
Diffany has discovered iu _jfr. O.:iborne's 
figures. 

l\fr. Beers: The other side has no state-
ment to offer in evidence based upon any 
figures of the late l\1r. Osborne, because 
such a si"atement would be incompetent. 

HENRY DIFF ANY, the defendant, recalled and 
further examined as follows: 

Furtlzrr t:ross exami nat ion by l\Ir. Schenck. 

Q When did you last make an inventory! A 
Latter part of the year. 

30 

Q You made none at all around the time of 
::\Ir. Osborne's death ~ A o, sir. 40 
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Q That is a busy season, is it not? There i 
a considerable quantity of finished stock on 
hand, is there not? A No, sir; there is not. 

Q You will say there was not at the time of 
lV[r. Osborne's death 1 A No, sir; not at the 
end of the year. 

Q You did not keep a monthly inventory; 
you only made one at the beginning of the year ? 
A Yes. 

Q That was really for the end of the year 
preceding~ A Yes. 

Q Did your factory work nights during the 
Fall of° 1924? A Yes; a few, every once in a 
while. 

Q How frequently? A Three days I gue . 
Q Three days a week 1 A About that. 
Q How long did you work nights f A An 

hour and a half. 
Q Over what period of months 1 A ,v ell, 

maybe November. 
Q Just in November? A October maybe, 

but not all the time, just when he had a rush 
order. I <lon 't think any of us worked night 
time in December. 

Q Did you check over the sales book with 
Mrs. Diff any to determine the figures on bag 

30 frames that had been sold that Mr. Osborne ha 
included in his figures~ A Yes. 

40 

Q You also checked over the amounts of your 
advances to the business, did you not, in that 
same connection? A No. 

Q I mean you went over, with your wife, the 
amounts of money that you had advanced to the 
business? A I had vouchers for that. 

Q You found that he had not made any allow-
ance in his figures for that~ A No; he didn't 
make allowance. 
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Q Have you found any more of the monthly 
statements that were prepared by you for Mr. 
Smith than those you produced here? A No. 

Q Have you found anything further in ref-
erence to the insurance loss and inventory, than 
you have produced f A No. 

Q You haven't any proofs of loss or any 
papers iu connection with fire loss¥ A o. 

Mr. Beers: I might say to the :Master 
that the other side wished to know whether 
1\Ir. Smith, who it was said helped to make 
up tlw proof of loss, has his working shee ts. 
I wrote to Mr . Smith at Hartford Con-

' nec1icut, a11d received a reply, and this reply 
I sent to Mr. Schenck. lvir. Smith, as I 
recall it, tated that he merel y assisted in 
making it up; that he hadn' t any working 
sheets. Tlrn matter has passed from his 

. memory. 

ROSA DIFJTANY, a witness heretofore sworn on 
the part of the defendant, recalled and fur -
ther cxumined as follow-s: 

10 

20 

Further cross ex amina tion by Mr. Schenck. 30 

1\1 r. Beers: I object to any cJues tions being 
asked l\frs. Diffany because it lrns not been 
proven that she is qualified to testify here. 
She is not an employee of the business nor . ' is she an expert accoun tant. 

Q You did go over this sal es book, Exhihi t C. 
1, and this book, Exhibit C. 2, did you not, in 
connection with ascertaining whether l\lfr. Os- 40 
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borne ]iad correctly determined the amount of 
sales? A Yes. 

Q lf1or the year 1917 you found, did you not, 
that he bad included the rent received from the 
tenant iu the building owned by Mr. Diffany. 
A Yes. 

10 Q $1,611.551 A Yes. 
Q You found also that he had included sales 

from J\1r. Diffany 's novelty business, of $1,-
17 4.531 A Yes. I imagine he did. I don't 
know. I imagine those are the correct :figures; 
I cannot tell off-hand. 

Q I don't want you to testify to something 
that is not so. Just look at these figures A 
Unfortunately I left my glasses up in :Millburn ; 
so I cannot see. 

20 Q If that figure appean; as being reported 
by O'Leary and McNeil, that is correct, is it. 
A That is correct. 

Q You gave them these figures 0? 

J\1r. Beers: I object. We cannot be bound 
by any statement made by O'Leary and 
McNeil or by any testimony on the part 
of this witness as to what is upon any state-
meut made by O'Leary and 1cN eil; this is 
all based on the assumption that the state-

30 ment which Mr. Osborne got up is a cor-

40 

rect one. 
J\1r. Schenck: I am asking her about the 

things that 1r. Osborne erroneously in-
cluded. 

Mr. Beers: rrhis witness is not competent 
t.o testify now as to anything contained in 
a pa per made by O'Leary and McNeil. 

(J You went over the books to ascertain the 
amouuts of rents and the an1ounts of bag frame 

149 
Rosa Difjany, furtlier cross. 

sales that Mr. Osborne had included, did you 
notf A Yes. 

:Mr. Beers: I object. She is not a book-
keeper. She is not competent to testify. 
If she saw fit to go over these books in 
connection with a statement made by 1fr. 10 
Osborne, the defendant, J\fr. Diffany, cannot 
be bound thereby. She is not called as an 
expert. It is only on the ground that she 
is an expert tha t she can be qualified as 
a witness. 

The ]\faster: Objection overruled. 

Q When you found that in the year 1917 
.Jlr. Diffany had erroneously included $1,174.53 
in bag frame sales in his amount of sales, and 20 
you had a]so to deduct from that the discount 
that he allowed as well, which was two per 
cer~t. on eleven hundred dollars, to the amount 
of $55.75 f · · 

1fr. Beers: Is it understood that my ob-
ject ion goes to any testimony on the part 
of :Mrs. Diffany as to the resul t of her ex-
amination of papers in connection with this 
Osborne statemen t? She is not an expert. 

The 1aster: Yes. 

Q You marked on this statement in lead pen-
cil where the rent was included and where the 
bag frames were included, dicln 't you 1 A Yes . 

Q You found that l\lr. Osborne's totals were 
correct, except for the fact that he had included 
these items of rents and bag frames in his totals~ 

l\[r. Beers: Objec te d to. l\Irs. Diffany is 
not a party. She is not an expert account-

30 
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ant. Mr. Diffany cannot be bound by her 
answer. If you want Mrs. Diffany to testify 
that she examined this sales book and that 
she found entered in the sales book sales 
of bag frames aggregating $1,174.33 and 
rents aggregating $1,611.65, that is one thing. 

By Mr. Beers. 

Q Whether or not your computation is cor-
rect, you don't know 1 A That I don't know 
if it is positively correct. I think it is corre ct. 

By Mr. S chenck. 

Q You made it for correct? A Yes. I can-
not say positively that it is correct, but I think 
that it is. 

By Mr. Be ers. 

Q You began with 1917, as I understan d it, 
~lrs. Diffany. You say that this sal es book show 
an entry of rents receiv ed from J. C. Blevn~y, 
the tenant in the building owned by Mr. Dif-
fany, amounting to $1,611.65, and sales from 
Di ff any bag frames and novel ties of $1,174.33. 
You say that is so, do you 1 A Nearly correct, 
as near as I know. 

Q And that this sales book shows the sales 
from Mr. Diffany's business for 1918 amounted 
to $1,123.81 and a discount of $22.481 A Ye · 
The building was sold in 1918- no rent by way 
of income but ·we pa id ren t but ·we haYe not 
charged up the rent. 

Q This sales book shows, does it, that in 19~9, 
there were sales in connection with :Mr. Dif-
fany's business amounting to $667.80; is that 
right 1 A As near as I know. 
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Q As near as you know, from your examina-
tion of the books- A I did this very quickly. 

Q 1920, one month's rent, amounting to- A 
There was rent in 1919 also. 

Q You mean entered in the book ? A That 
was not entered, but should have been entered. 

Q You mean rents were not entered in this 10 
book? A Yes; rents that should have been 
entered and were not. 

By Mr. B eers. 

Q For 1919 the book shows ren t paid out, six 
months, at $150, making $9001 A No· tha t . . ' 1s not included. It was not entered in the book. 
It has to be deduc ted. 

Q It has to be taken as a charge against 
profits, this item of $9001 A That is correct. 20 

Q 1920, one month's rent at $150, which also 
should be charged against any profits 1 A Yes. 

Q · 1921, the · sales book shows an item of 
elevator repairs amounting to $53 and ren t for 
~wo months at $150, amounting to $300. Tha t 
1s to be charged against profits 1 A Yes. 

Q 19221 A There was none. 

( TEST IMONY CLOS ED .) 
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JI enry Diff any, direct. 

Met on request of Master this thirtieth day 
of April, 1926, at three o'clock in the afterno on. 

Appearances as heretofore. 

I-IE RY DIFF A Y, the defendant, recalled and 
further examined as follows: 

By Mr. Beers. 

Q As to the item of $665 paid to O'Leary 
and 1\1cNeil, what was that for1 A Well, mak-
ing up a statement. 

Q In connection with this account1 A Ye. 
Q :Mr. 0 'Byrne, the master, desired to a k 

you some questions about the bank statements ~ 
A I have been to the bank, and they sai<l 

2o that-
Q You have ueeu to the bank to get the state-

ment and they said it would take how long? A 
It will take three to four weeks. 

Q And you have told them to get the state-
men ts out for yon? A They said they would 
start when I told them. I will get them. 

By the 111 aster. 

Q Do you mean that the $665 was paid to 
3 O O'Leary and McNeil for the accounts that are 

filed in this case 1 A Y cs. I think he charged 
something more for over time. Ile bad to work 
in the morning until three o'clock. 

40 

Q $6G5 was spent in connection with the 
preparation of the account in this case? A 
Yes, sir. 

Q Do you mind telling me how you came to 
file an income tax return for the year 1923 when 
you had filed none before that! A I did not. 

153 
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Q Are these two reports, the one for 1923 
and the one for 1924, the only reports of income 
that you had filed with the internal revenue de-
partment 1 A Yes. 

Q I have gone through the sales book Ex-
hibit C. 2, and in the margin alongside o/ each 
~ha:ge there. are certain figures such as usuall y 10 
md1cate posting notations made by bookkeepers. 
Do you know who made these notations and what 
they indicate 7 A 1r. Smi th made the m and 
they indicate posting to the ledger. 

Q On many pages are cross marks and nota-
tions in red lead pencil. Do you know who made 
those marks and what they indicate? A I made 
"ome and Mrs. Diffany made some. This on 
page 18 is my handwriting. 

Q I understood you to say that this sales 
book does not show re tur ns. I have found at 20 

the encl of each month's entries a list of returns 
an4 the total . or the returns is deducted from 
the t_otal of sales. A Returns, but not all. Those 
are 111 Smith's writing. 

Q Pick out the bag frame business or indi-
cate who the bag frame customers were. A 
'Ihey are checked with a red mark. 

( TESTIMONY CLOSED.) 
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MASTER'S REPORT ON ACCOUNTING. 
Filed October 21, 1926. 

IN CHANCERY OF NEW J ERSEY. 

10 Betw een 
EDNA C. OsBORNE, administra-

trix of the Estate of S. 
Harvey Osborne, 

Complainant . 
and 

HENRY DrFFANY, 

Defendant . 

On Bill, etc. 

il1aster's 
R eport on 
Accounting. 

20 In pursuance of an order made 1n the above-
stated cause dated the 19th day of February , 
1925, directing me, one of the special mas ters of 
this court, to take a mutual account of all the 
dealings and transactions between said S. Harvey 
Osborne and defendant under and by virtue of 
the terms of a certain agreement made in the 
year 1916 between said S. Harvey Osborne and 
defendant, making both parties all just allow-
ances, and to report what, upon such accounting, 

30 appears to be due from each party to the other 
and also the balance which, upon such account-
ing, shall appear to be due from either party. 

I respectfully report to his Honor the Chan-
cellor that I have been attended by the solicitors 
of the respective parties and that I have taken 
testimony in such matter, which said testimony 
is filed herewith and hereby made a part of tl1is 
my report. 

I do find and report that all moneys received 
during the course of the business conctnctcd urnlcr JO 
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the terms of the agreement between said S. 
Harvey Osborne and the defendant were de-
posited in bank accounts subject to the control 
of the said defendant and were disbursed on 
checks drawn by said defendant. 

I do further report that the place of business 
of the defendant was destroyed by fire on Novem- 10 
ber 13, 1923; that defendant testified that practi-
~ally _all of his books and papers were destroyed 
m said fire; that he produced before me a sales 
book covering the accounting period and also 
a ledger covering the years 1922 1923 and 1924 • 
' that said le<lgrr has been muiil,ated hv defend~ 
ant, which mutilation took place after· the book 
had been marked in evidence and which de-
fendant's solicitor said was done for the pur-
pose of removing from the book accounts of 20 
husiness done since the dertth of the said S. 
Harvey Osborne. 

I do fnrther :report that defendant testified 
before me that tl1e sales book offered in evidence 
r?ntained charges for sales of merchandise bv 
lum not within tbi8 account and also charge·s 
for rent due him personally, and I do further 
report that said defendant in other respectR 
sought to discredit said sales book as a docu -
ment of value as evidence, but that defendant 30 
offered no testjmony to aid the master in striking-
from · 1 l h . , . smc sa es oak irrelevant or improper 
entries and I am compelled to report that for 
the want of complete books and also because of 
tJ~e attitude of the defendant I lrnve fonn<l o-reai 
difficulty jn Rtating the account between 

5 
Raid 

S. Harvey Osborne and said defendant. 
I do further report that from the testimony 

and attitude of the defendant I am not satisfied 
that the defendant Jrns acted in good fai1h eitJ10r 

40 
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in his business relations with said S. Harvey 
Osborne or in compliance with the order of refer-
ence in this cause; that although he had done a 
gross business of many thousands of dollar 
per year, he had never filed an income tax re-
turn for any year prior to the year 1923, re-
turn for which year was presumably filed in 
the early part of 1924; that his bookkeeping for 
the period covered by the accounting ,vas done 
by a man named Smith, the owner of a depar t-
ment store in I-Iartford, Connecticut, ,vho came 
to defendant's place of business in Newark once 
a month for the purpose of posting defendant' 
books, and that said Smith ·was riot produced 
as a witness before me; that according to de-
fendant's testimony, in the adju tment of the 

20 fire loss of November 13, 1923, defendant rol-
lected $11,000, the full amount of two policie of 
insurance, each of which covered machinery and 
merchandise; that in his proof of luss defendant 
stated the sound value of machinery to haYe 
been $14,332.91 and his loss $9,888.61, yet in 
his testimony on this accounting he says that 
within a period of two or three months he had 
salvaged the machinery and had made it a 
sound as it was before the fire; that a great 

30 deal of testimony, throughout the several hear-
ings before me, was given by an accountant in 
the employ of a firm of accountants who had 
been engaged by defendant to prepare the in-
come tax returns for the year 1923 and 10~-1, 
both of which returns seem to have been pre-
pared for the purpose of showing that defencl-
ant 's business had been conducted at a lo~~ clm·-
ing said years. 

I do further report that throughout Oie taking 
of testimony on this accounting ch, !'crnlnnt ,rn._ 

40 
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recalled many times but at no time gave the 
ma ter any real as istance; that apparently rely-
ing on information given him by the accountants 
who had prepared his income tax returns for 
1923 and 1924, he insisted that there was no 
money due said S. Harvey O borne, although he 
admitted that at one time horily before said 
S. Harvey Osborne brought suit, he had offered 
to divide $15,000 equally between himself and 
.:aid Osborne. 

I do further report that under ihe circum-
stances for the purpose of arriving at a state-
ment of account between said S. I-Iarvev Os-
borne and the said defendant, '' I have ac~epted 
Exhibit D. 8, of April 3, 1925, a a true state-
ment of the condition of the bu iness of defend-
ant as of January 1, 1924, except a. to the valua-
tion of machinery, which in said exhibit is given 
as $18,000; that according t o the testimony 
$18,000 is the valuation as of 1\farch 1 1913: 

' ' that for the purpose of ihiR aecounting I have 
deducted from said figure the sum of $2,575 for 
depreciation for two years and nine months at 
5% per year, giving $15,425 as the value of said 
machinery January 1, 1916; and that from the 
beginning of 1916 io the end of 1923 I have 
allo\ved defendant for depreciation on said ma-
chinery the sum of $6,170.'' 

And I do find and report that durino- the 
• b 

period covered by this accounting the said S. 
Harvey Osborne drew from the fund of the 
bu~ine the sum of $19,676.17 and that the said 
Di_ffany drew the sum of $14,624.89; that the 
..,aid Osborne drew $5,051.28 in excef.:s of the 
ai~ionnt drawn hy the aid Diffm l)' and tha t said 
Diirany is entitled to an allowance of $5,051.28 
by reason of such excess, which allowance I 
h~wc made him in this account. 

10 
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And I do further find and report that during 
the Year 1924 the aid S. IIarvey Osborne drew 
$612~32 in excess of the amount to which he was 
entitled for that year, and that I have charged 
him with said amount. 

And I do further find and report that the value 
10 of merchandise on hand on the day of the death 

of said S. Harvey Osborne, November 25, 1924, 
is the sum of $1,392.96, and that I have given 
the complainant credit for one-half of said 
amount, to wit, $696.48. 

And I do further find and report that defend-
ant produced before me seven cancelled checks 
drawn on his personal account during the years 
1918, 1919 and 1920, aggregating $2,704.01, which 
he testified represented loans made by him to 

20 the business of Diffany & Company and which 
loans had not been repaid; and I do report that 
I am not convinced either that said cancelle<l 
checks represent loans or if they do represe nt 
loans that such loans have not been repaid to 
the said Diff any, and I have not made him any 
allowance for said amount of $2,704.01. 

And I do further report that defendant made 
sales of merchandise not within the agreement 
between defendant and Osborne, in the amount 

30 of $2,966.14 appearing on the sales book, and 
also that defendant is personally entitled to 
certain rents in the amount of $3,000 also ap-
pearing on said sales book; and I do find mul 
report that I am not satisfied that these moneys 
entered into the funds of the business conducte<l 
under the agreement between said Diffany and 
Osborne, and I report that I have not made auy 
allowance to the said Diffany for Lhe said sums 
of $2,966.14 for merchandise sales and $3,000 

4 0 for rents. 
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And I do further find and report that said 
Diffany repaid to a bank during the period cov-
ered by· this accounting a loan of $5,000 which 
had been made to him before entering into the 
agreement with the said S. Harvey O borne, 
but I am not satisfied that such repayment was 
made out of moneys subject to this accounting, 10 
and I do report that I have not charged said 
$5,000 against said Diffany on this accounting. 

And I do further report that I have charged 
the defendant, in addition to the sum of $11,000 
proceeds of insurance policies as aforesaid, with 
the following amounts as of January 1, 1924: 
Ca 'h in Broad and 1arket National Bank 

' $3,983.89; cash in ferchants and :Manufacturers 
Kational Bank, $8,318.45; accounts receivable, 
$3,239.75, and merchandise inventory, $834.51; 20 
and l do r cpor l that, including said sum of $11,-
000, I have charged said defendant with a total 
of. $27,376.60: . 

And I do further report that I have made to 
f-aid defendant the following allowances: Ar-
counts payable, $774.37; deprec ia tion on machin-
ery, $6,170, aud for Osborne's excess drawings, 
$5,051.28, being a total of $11,995.65. 

And I do find and report that after deductino-
· 1 b 

aic allowances amounting to $11,995.65 fron1 30 
aid $27,376.G0, there is left the smn of $L3,-

380.9j to be divided equally between the aid 
Diffany and the said Osborne, and that upon such 
division said Osborne ,,ras entitled to the sum of 
$7,690.48 as of Januar y 1, 1924; that to thi, sum 
I have added $696.48, being one-half of the 
,·alue of merchandise on hand November 26 1924 
making a total of $8,382.96; that I have deductecl 
from , aid total the sum of $612 .. 12, Osborne's 
excess drawings for 1924, which leaves justl~· 40 



10 

20 

30 

40 

160 

Master's Re1wrt on Accounting. 

due from said Diffany to said Osborne, on thi 
accounting, the sum of $7,770.64. 

And I do find and report that there is justly 
due from defendant to complainant, as ad-
ministratrix of said S. Harvey Osborne , the 
sum of $7,770.64 with interest from the 25th 
day of ovember, 1924, at the rate of six per 
cent. 

All of which is respectfully submitted this 
twentieth day of October, 1926. 

EDWARD O 'BYRNE , 
Special l\Iaster. 

SCIIEDULE. 
ACCOUNT BETW ,EEN HENRY DIFF ANY AND S. HARVEY 

OSBORNE AS CONSTRUCTED FROM DEFENDA NT'S 
EXHIBITS D-8 and D-9, April 3, 1925. 

Dr. 
1924 
Jan . 1, Proceeds of insurance policies ............ $11,000.00 

Cash in Broad and Market Nat ional ·Bank. 3,983.89 
Cash in Merchants and Manufacturers 

National Bank . . . . . . . . . . . . . . . . . . . . . . . . 8,318.45 
Accounts Re ce ivable . . . . . . . . . . . . . . . . . . . . . 3,239.75 
Merchandise Inventory . . . . . . . . . . . . . . . . . . 834.51 

Cr. 
Accounts payabl e 
Depreciation on machinery ..... . 

Osborne's drawings 
Oil'fany's drawings 

774.37 
6,170.00 

19,676.17 
14,624.89 

5,051.28 
Diffany is entitled to credit for ..... . ... . 

$27,376.60 

6 994.37 

$20,432.23 

5,051.28 

$15,380.95 
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Jan. 1, 1924, Osborne is entitled to one-half of 
$15,380.95 

Nov. 25, 1924, Osb~~~~- ·i~· · · ~~-~-h~;f · 
value of merchandise on hand ........... . 

Nov. 25, 1924, Deduct Osborne 's excess drawings .. 

7,690.48 

696.48 

8,382.96 
612.32 

Due from Diffany to Osborne ............ $ 7 770 , .64 

MASTER'S FEES. 

3 sittings @ $6.00 .................... . 
Swearing witnesses: 

$18.00 

4 for complt. @ 25¢ ... ... ........ . 1.00 
2 for def dt. @ 25¢ ....... . . ...... . .50 

1Iarking exhibits: 
12 for complt. @ 15¢ ............ . . 1.80 
10 for defdt. @ 15¢ .............. . 

415 folios testimony on part of complt. 
@ 30¢ ................ . ......... . 

35 folios te:stir~10ny on part of defdt. 

1.50 

124.50 

@ 30¢ ............ . ........ . .... . 
Making report .................. .... . . 
D
8 

rawing report; 19 folios @ 40¢ ....... . 
chedule .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

10.50 
10.00 

7.60 
.20 

$175.60 

EDWARD O 'BYRNE 
' Special ~faster. 
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EXCEPTIONS BY DEFENDANT TO 
MASTER'S REPORT . 

Filed November 23, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 

EDNA C. OsBORNE, administra-
trix, etc., 

Complainant, 
and 

HENHY DrFFANY, et al, 
Defendants . 

On Bill, etc. 

Exceptions by 
Defendant to 
Master's 
Report. 

The defendant, Henry Diffany, hereby excepts 
to the report filed in this cause by Edwarcl 
O 'Byrne, one of the Masters in this cou1~t, bear-
ino- date October 20, 1926, for the follmvmg rea-o 
sons : 

1. That the said Master fai led to allow this 
defendant five per cent. depreciation per y~ar 
on the sum of $18,000 ( the accepted valuation 
of the machinery on l\farch 1, 1913) from Jm:ua r>· 
1 1916 to the date of the death of complarnant 

3 O 0 ~ N o;ember 25, 1924, and instead allowed de-
preciat ion on $15,425 at the rate of five per cen~. 
from January 1, 1916, to the end of 1923, mak-
i11g a sum of $6,170. 

2. That the said :Master fai led to allow thi 
defendant a credit for money loans made to 
Diffany & Co. during the years 1918, 1919 and 
1920 aggregating $2,704.01. 

3. That the said Master fai led to allow f liis 
h f $2 966 14 for sales of 4 0 defendant t e sum o , . 
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merchandise made by defendant and not within 
the agreement between defendant and deceased 
0 borne as appears on the sales book in evi-
dence in this cause and which entered into the 
funds of the business conducted under the agree-
ment between this defendant and the deceased 
0 borne. 10 

4. That said Master failed to allow this de-
fendant a credit of $3,000 for rents appearing 
on said sales book and which entered into the 
funds of the business conducted under the agree-
ment between this defendant and the deceased 
Osborne. 

5. That said l\Iaster charged this defendant 
with the sum of $11,000, the proceeds of insur-
ance policies, etc., ,vhich insurance, as to all 
except $834 thereof, covered certain ma chine ry 
which was the sole property of this defendan t, 
and goods, which were the sole property of this 
defendant. 

6. That the said :Master charged this defend-
ant with the sum of $11,000, the proceeds of the 
insurance policies, etc., whereas he should have 
rhargcc1 this defendant "·ith only $834, being the 
value of the goods which were the property of 
thir-; defendant and complainant. 

7. That said ~Taster accepted S chedu le D . 8 
of April 3, 1925, as a true statement of the 
rondition of business of this defendant as of 
January 1, 1924, instead of accepted said state-
ment and the statement Exhibit D. 9, showing 
the conditio n of tbe businc~s as of December 31, 
1924. 

20 

30 

8. That the said 1'faster failed to charge 
against the assets of the defcnd rmt and com- 40 
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plianant, as shown by Exhibit D. 8,. any loss 
from said assets by reason of the busines s con-
ducted during the year 1924; and failed to charge 
against said assets the loss for that year, ascer-
tained by complainant's accountant to be $4,-
758.24 and by defendant's aooountant to be 

10 $6,149.61. 

20 

30 

LOUIS J. BEERS, 
Solicitor of Defend ant. 
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CONCLUSIONS OF VICE-CHANCELLOR. 
Fil ed Fe bru ary 16, 1927. 

(Not to be pub lished in an y r epor t. ) 

F ebruary 7, 1927. 

IN CHANCERY OF NEW JER SEY. 

55-224. 

Between 

EoN A C. OSBORNE, ad minist r a-
trix, etc ., 

On B ill, etc. 

On 
Exceptions to 
111aster's 

10 

Complainaut, 
and 

HENRY DI FF AN Y, 
R eport . 20 

D ef endanf . Conclusions . 

Messrs . Kin g & Vogt for complai nant . 
~Ir. Louis J . Beers for defendant . 

FIELDER, V .-C. 
In the bill of complaint filed F ebrua ry 6, 

1924, S. Ha rv ey Osborne, compl ainant, alleged 
that in the yea r 1916 he entered into a verbal 30 
co-partner ship agr eement ·with I-Ienry Diffany, 
defendant , unde r which they were to sha re the 
pr~fits and losses of a cer tain business equally, 
wluch agreement was sti ll in force and Osborne 
prayed for an accounti ng. Diffany answe r ed, 
denying that a par tnersh ip existed and alleg ing 
that they entered into an agreement in 1916, 
which was sti ll in effect , whereby Osborne was 
employed in the business by Diffm1y at a salary 
of $20 per ·week an<l if the net profits of t11e 4 o 
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business should exceed the sum of $20 per week, 
Osborne was to receive one-half of such profit , 
less said salary, as a commission. Osborne died 
Nove1nl:Jer 25, 1924 (before final hearing), and 
his administratrix was substituted as complain-
ant. Upon final hearing this Court found that 

10 the agreement was as alleged in Diffan y 's an-
swer and it was referred to a Special Master 
to take a mutual account of all dealings and 
transactions between the parties under said 
agreement and to ascertain and report what 
balance appeared to be due from either party 
to the other. The result of such accounting wa 
'that the master reported $7,770.64 clue from 
Diffany to the complainant and the matter is 
now before me on exceptions to the report, filed 

2 o on behalf of Diff any. 
Before proceeding to consider the exceptions, 

it should be observed that Diffany manag ed the 
business in question; that its books of account. 
and records were kept by him or und er hi 
supervision; that all deposits in the busine 
bank accounts were made by him and that he 
alone signed checks dra,vn on the bank account 
and he paid all bills for material, labor and 
other business expenses, including the payment 

30 made to Osborne and that he received all money 
due the business. Osborn e appears to have been 
the salesman of the articles manufac tured in the 
business. In the nine years the business rela-
tions continued Diffany seUled no account of the 
business affairs with Osborne, although the latt er 
frequently requested a settlement. Ju st prior 
to the commencement of this suit and as a re ult 
of a demand made by Osborne, Diffany off erecl 
to pay Osborne $7,500 in settlement of the lat-

4 o ter 's claim under the agreement, which sum 
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Osborne refused to accept. Diffany now ay 
that his offer was made at a time when he was 
unaware that the business had made no profit 
for the years 1923 and 1924 and that it also was 
made because he desired to avoid a law suit. Ile 
now claims that he owed Osborn e nothino-; that 
Osborne was overpaid. A fire in the factory 
building November 13, 1923, destroyed some 
books of account and records and Diffany te ti-
fied that without the destroyed records he can 
p1~esent no :financial statement of his dealings 
w1t.h Osborne. He testified at several hearings 
1ielorc the ma ier, at the first of which he pro-
duced some books of account and memoranda 
and as the hearings progre sed it appeared that 
he had other records, books and private memo-
randa, none of whirh were produced voluntarily, 
hut only after his exam ina tion by counsel dis-
closed that he had them and production was 
demanded. IIe had filed no in come tax return 
~or_ the years 1916 to 1922, inclusive, although 
it is apparent. from the evidence that he had 
done a groRs business annually of many thou-
ands of dollars and that he filed such return 

for the . years 1923 and 1924 for the purpose 
of showing a loss. During the period covered 
by the t · h h a~coun _ 1ng e ad employed a bookkeeper 
"ho resided rn Connecticut, to keep his books 
~nd wh~n he \Vas requested to produce thii:, mm; 
cl a witness before the master, he declined to 
c1o so, although the man was still in his emplov 
an_d he had produced him at the hearing befor~ 
tlus Court. The mas ter reports that Di ffanv 
Prod d 11· 1 · · . uce 1s sa es book covering Urn accoun ting 
penod and a ledger for the years 1922, 1923 
and 1924; that Diffan y sought to discredit tho 
neruraey of 1 lie sales book Lut offered 110 aid 
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in striking therefrom irrelevant or improper 
Hems; but after the ledger had been marked in 
evidence bY the master Diff any n1utila ted it, 
such mutil~tion having been done, according to 
ihe Diffany's counsel, for the purpose of remov-
in{)' therefrom accounts of business done since E, 

10 Osborne's death. I have requested Diffany's 

20 

counsel to produce said ledger before me, but 
he has failed to do so. The master further re-
ports that Diffany's attitude toward the account-
ino· made it difficult for the n1aster to take an 

b . 
account; iha t in his opinion Diffany did not act 
in compliance with the order of this Court that 
he account and gave no assistance in making up 
an account. After reading Diffany 's testimony 
before the master I agree ·with and concur in the 
master's criticisn1 of Diffany. "\Yhile Osborne 
was alive and was demanding an accounting, 
Diffany could have prepared one with little diffi-
culty. Osborne, ·who had access to the sale 
book had prepared an account and had sub-' . mitted it to Diffany. This account was 1n pos-
session of complainant's counsel at the hearing 
before the master and he offered to put it in 
evidence but Diffany's counsel objected and re-
fused t-o permit Diffany to comment on it. It 
seems to me that Osborne's account might haYe 3 O aided the n1aster and if it was incorrect, that 
Diffany could have shown its inaccuracy without 
difficulty. Diffany 's refusal or neglect to mal~e 
up an account in Osborne's lifetime nnd lu 
atiit ude toward ihis accounting, does not com-
mend him to me, now that OH borne 's lips arc 
sealed. 

Exceptions 1, 5 and 6 may be consiJcrcd to-
gether. January 1, 1916, is taken as the d~tt 
when the agreement between Osborne and ])i 

40 
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any went in to effect. Prior to that date Diffany 
had engaged in the manufacture of bag frames 
and he owned certain machinery which was used 
after January 1, 1916, for the manufacture of 
slrnvi11g stands, which was the business in which 
Diffany and Osborne engaged. Diffany discon-
tinued the manufacture of bag frames, but on 
Jan nary 1, 1916, he had a stock of the manu-
factured articles on hand, which he proceeded 
from time io time for his own account and his 
sales of these frames amounted in 1917 to $1 -
174.23; iu 1918 to $1,123.81 and in 1919 to $667.60. 
He had 110 record of bag sales for 1916 nor for 
any year after 1919. A fire occurred T ovember 

10 

13, 1923, which damaged machinery, manufac-
tured goods and raw material. All were covered 
by iusurance standing in Diffany's name. In 2o 
the proofs of loss signed by Diffany he stated 
his elaim on machinery loss to be $7,000 and 
$4,000 011 his st0ck. IIis claims were settled for 
il~e f1:ll amount and s;ll,000 was paid to him, all 
of wluch he depo~ited in his private account and 
k~1~t. Beeu U8C the mnchiuery was owned by 
D1ffm1y, 1 think that the $7,000 he claimed and 
r~ceived for fire damage thereto belonged to 
lnm and that we have therefore no concern with 
the amount of depreciation to be cha rged a{)'ain"t 
the machinery. Thereafter he proceeded to 
alvage the machinery and using his factory 

c~ployees for that purpose, restored the ma-
clnncry 1 o sucl1 good condition that it was ade-
quate nnd was used for the purpo e of business. 
Ii~ my judgment, the $7,000 insurance money 
Diffany received should have been used by him 
to salvage the machinery, but the expense of 
~al~age was paid ou t of the receipts of the 
hn~mcss nn<l 1vas charged t o opera ting expenseR. 

30 

40 
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This was an improper charge, as agains t Os-
borne, but there is no evidence to show how 
much was paid out on this account and th erefore 
it cannot be made a charge on this accounting 
against Diffany. The balan ce of $4,000 r eceived 
hv Diffany in settlement of the fire lo ss wa 

10 claimed by him to cover stock in the factory. 
He further claims that the value of the stock 
manufactured and unmanufactured, belonging 
to the shaving stand business in which he and 
Osborne were interested, was at the time of the 
fire but $835 and that the balance, or $3,165, 
covered bag frames which he still had on hand. 
This claim strikes me as ridiculous. He had 
ceased manufacturing these frames Janu ary 1, 
1916 and from his stock on hand he had sold 

20 in three years $2,965.64 worth of frames. "\Ve 
have no record of his sales in 1916 or for any 
year after 1919. His evidence that nearl y eig~~~ 
years after he ceased manufa cturing, he s~ .. 
had on hand bag frames to the value of $3,L;), 
does not appeal to me as credible. If any bag 
frames were in the factory November 13, 1~23, 
it was because Diffany had found it impo ssible 
to sell them and they were shopworn and of no 
value at tlie time of the fire. I conclud e that the 

3 0 $4,000 fire los s paid on stock, covered stoc~ 
manufactured and unmanufactured, purcha~e 
with the proceeds of preceding sales of shav~ng 
stands and the ref ore belonged to the shavrng 
st and bu siness. I di sag re e with the master that 
Diffany should be charged ,vith $11,000, P:'0-

ceeds of insurance policies, and credited with 
$6 170 depreciation on machinery and I fi.nd 

' ' 1 a wit It instead that Diffan y should be c 1arge 
$4,000 proceeds of insunrn ce covering stock. 

40 
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Exception 2 is that the n1aster failed to allow 
Diffany credit for money he claimed to have 
loaned the business during the years 1918, 1919 
and 1920, aggregating $2,704.01. 

Diffany 's testi1nony, accompanied by the 
1Jroduction of certa in checks, comprises all then:) 
,n1s before the 1naster to prove these alleged 1 O 
loans. The checks produced before him totalled 
$2,741.01 (not $2,704.01) of which but $2,250 
were drawn to the order of Diffan y & Company, 
the others being to other payees. H e claimed to 
have loane d $200 in 1918, $1,841.01 in 1919 and 
$700 in 1920. The check fo r the $200 loan in 
1918 was to a payee oth er than Diffan y & Com-
pany and in tha t year Diffan y & Osborne drew 
$2,495.94 from the earnings of the business. In 
~919 they drew $7,090.24 from such earnings; 2 0 
m 1920 they drew $6,467.05 and in 1921, $5,-
171.07. January 1, 1923, the business had a 
bank balance ·of· $9,197.42; its bank balance De-
rember 31, 1923, ·was $14,983.89 and December 
31, 1924,. it wns · $6,589.93. If during the years 
1918, J 919 and 1920 it was necessary for Di ff any 
to loan money to the buisn ess (it would seem 
fro1:1 the drawings that it was not necessary) the 
busmess had ample funds th ereafter with which 
to repay such loans. As I have said Diff anv 3 0 
~ept these books of account, deposited ~11 money 
lll bm1k and had sole and unrestricted power to 
dr~w aga i1rnt the bank account and upon all the 
endence I am not willing to believe he made 
tliese loans to the business or if he did that he 
d. ' ' id not repay him self. He gave his testimony 
concerning these loans :Mar ch 27, 1925. I do 
not think he is the type of man who would permit 
n dcht dne him to become so stnlc, especially 

40 
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when he had control of funds out of which he 
could pay himself. This exception is disallowed. 

Exceptions 3 and 4 are that the master failecl 
to allow Diffany credit for two items, one of 
$2,966.14 for sales of merchandise made by him, 
not within the agreement made between him aml 

10 Osborne, and the other of $3,000 for rents be-
longing to Diffany, both of which items appear 
on the sales book of the business. 

20 

30 

40 

These totals are made up from various item 
appearing on the sales book, being items which 
Diffany testified did not properly belong in the 
book, because they had no connection with the 
business in which he and Osborne were concerned. 
I find no testimony to show that these totals 
actually ·went into the business account and 
were treated as profits of the business, or that 
Osborne received any portion thereof. Diffany 
was the person who received this money as it 
came in and he kept the books and the bank 
accounts. He says these moneys belonged to 
him and not to the business. I cannot assume 
in the absence of evidence, that he deposited his 
own money in the business bank account and not 
in hi::, "Wl1 account. The record on the books 
is merelv a reeo1 ..._.. that he received the money 
and is n·ot a record of the disposition made of 
it. Perhaps the ledger which he mutilated would 
disclose the truth. The exceptions are disallowed. 

Exceptions 7 and 8 need not be here repeated 
because I find 110 merit in t.hem. I would ob-
serve that Diffany is not entitled to credit for 
any loss sustained by the business for the year 
1924, because under the terms of his agreement 
with O .... borne, the latter ,Yas not a partner and 
,Yas not to share los f3es ; he was to share only 
in profits. The exceptions are di allowed. 
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No exception was filed by complainant or de-
fendant t_o the n1aster 's finding with respect to 
the drawings from the business, by Osborne of 
$19,676.1 ! and by Diffany of $14,624.89, or to 
th.e credit of $5,051.28 given by the master to 
D1ffany because of Osborne's excess drawings. 
I would point out that under the agreement be-
t-ween Osborne and Diffany the former was en-
titled to draw $20 per week, and thereafter to 
share equally with Diffany in the profits . The 
amount charged against Osborne for his draw-
ings include the $20 per week, and that ,veeklv 
sum,. it seems to me, should have been deducted 
from his drawings before determining whether 
or not his drawings were more or less than 
Diffa~y 's. Further, Osborne's drawings prob-
ably .mclude various items of money disbursed 
by _Inm for expenses. However, no exception 
lrnvrn~ been taken to the master's finding in this 
re pect, the s~me will stand. 

I annex a schedule herewith in the form 
a<lo~Jtecl by the master, to show the result of my 
fo~dmgs on the exceptions . It will appear from 
tlns schedule that Diffany is indebted to the 
complainant in $7,359.64, to which interest from 
X ovember 25, 1924, should be added. 

Account between Henry Diffany and S. IIarvcv 
0, borne: · 

Dr. 
1924 

Jany. 1, Proceed:::; of iasurance poli cies for damage 
to stock .. 

8ash in Broa~- ·& · · ;;t~~~~-1 · ~-;~~: : 
Cash in Merchan ts & Manufactur ers Na-

tional Bank .................... . .... . . 
Accounts receivable 
Merchandise inven tor·;·.·:_":::::_"_":_"_"_":_"_"· 

$4,000.00 
3,983.89 

8,318.45 
3,239.75 

834.51 

$20,376.G0 
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Cr. 
Accounts payable .................. • • . • • 

Osborne's drawings ........... $19,676.17 
Diffany's drawings . . . . . . . . . . . . 14,624.89 

$ 5,0512.28 

774.37 

$19,602.23 

Diffany is entitled to credit for. . . . . . . . . . . 5,051.28 

Jany. 1, 
1924, Osborne is entitled to one half of $14,550.95 
Nov. 25, 

$14,550.95 

7,275.48 

1924, Osborne is entitled to one half of value of 
merchandise on hand ................... . 696.48 

$ 7,971.26 
Nov. 25, 
1924, Deduct Osborn e's excess drawings ...... . 612.32 

---
Due from Diffany to Osborne ............. $ 7,359.64 
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FINAL DECREE. 

Filed February 28, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
EDNA C. OsBORNE, administra-

trix of the Estate of S. 
Harvey Osborne, 

Complai nant, 

and 

HENRY DrFFANY, 

Def endant . 

On B ill, etc. 

Final Decree. 

10 

This matter being opened to the Court by 20 
King and Vogt, solicitors for and of counsel 
with the complainant, upon noti ce to and in the 
pre ence of Louis J. Beers, solicitor for and of 
counsel with the defendant, and it appearing 
that by decree herein, under date of Februar y 
19, 1925, it was referred to Edward O 'Byrne, 
Esq., one of the Special lYiasters of this Court, 
to take a mutual account of the dealings and 
transact ions between S. Harvey Osborne and the 
defendant, under and by virtue of the terms of 3 0 
an agreement between them made in the year 
1916, and to repor t what upon such accounting 
appears to be due each party to the other, and 
al o the balance which upon said account shall 
appear to be due from each party to the other, 
and to make his report with all convenient speed; 
antl it appear ing that said special master has 
taken the evidence of the various witnesses and 
received various exhibits produced at frequent 
and many hearings before him in said cause, and 40 
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after due consideration of the matter has filed 
his report in said cause, dated October 20, 1926, 
wherein and whereby it appears that there is 
due from the defendant to the complainant as 
administratix of the estate of said Harvey S. 
Osborne the sum of $7,770.64, with interest from 
November 25, 1924, at the rate of 6% per annum; 
and it appearing that the order nisi to confirm 
said master's report, made October 20, 1926, 
has been duly served on the defendant, Henry 
Diffany, and the Court having duly consider ed 
said report and the exceptions filed thereto by 
said defendant, Henry Diffany, and having heard 
and considered the arguments of counsel, and 
the Court being of the opinion that the defend-
ant should not be charged with $11,000, pro-
ceeds of insurance policies, and credited with 
$6,170, depreciation on machinery, as indicat ed 
by said master's report, but instead, said de-
fendant should be charged with $4,000, proceed 
of insurance covering stock, and the amount 
accordingly due from the defendant to the com-
plainant is $7,359.64 computed as follows: 

Dr. 
1924 
Jany. 1, Proceeds of insurance polici es for damage 

to stock . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $4,000.00 
Cash in Broad & Market National Bank.. 3,983.89 
Cash in Merchants & Manufacturers Na-

tional Bank . . . . . . . . . . . . . . . . . . . . . . . . . . . 8,318.45 
Accounts receivable . . . . . . . . . . . . . . . . . . . . . 3,239.75 
Merchandise inventory . . . . . . . . . . . . . . . . . . 834.51 

$20,376.60 
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Cr. 
Accounts payable ....................... 774.37 

$19,602.23 
O~borne's drawings ........... $19,676.17 
D1ffany's drawings . . . . . . . . . . . . 14,624.89 

$ 5,051.28 
Diffany is entitled to credit for. · · · · · · · · . . 5,051.28 

$14,550.95 
1924. 
Jany. 1, Osborne is entitled to one half of $14 550 95 1924. , · 7,275.48 

Nov. 25, Osborne is ent itl ed to one half of va lue of 
merchandise on hand · · · · · · · · · · · · · · · · · . . . 696.48 

1924. $ 7,971.26 

Nov. 25, Deduct Osborne's excess drawings 612.32 

Due from Diffany to Osborne · · · · · · ·. . . . . . $ 7,359.64 

~nd tho_ C~nrt being satisfied that said master's 
. eport is in . all other things true and correct 
and should be ratified and confirmed. ' 

It is, on t~fs 28th day of February,' A. D. One 
T_housand ine Hundred and Twenty-seven by 
lus Honor Edwin Robert Walker Chanc~llor 
of the State of New Jersey, 0RDER~D, ADJUDGED 
;1d DECREED that sa_id master's report and all 

e matters and things therein contained do 
::a~d ratified and confirmed; and that it be and 
th er~by ORDERED, ADJUDGED and DECREED that 

ere 18 d~e . to the complainant, Edna o. Os-
borne, adm1n1stratrix of the estate of S. Harvey 
0 borne, from the defendant, Henry Diff any the 
SUm of $7,359.64, with interest from the '25th 
:~: of November, _1924, at the rate of 6% per 

b 
um, toge th er with her costs in th is suit to 

e taxed. 
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AND IT IS FURTHER ORDERED, ADJUDGED and DE-
CREED that for his services in connection with 
the making of said report, said special master 
be allowed the sum of $200 over and above the 
costs allowed him by law, which said sum shall 
be induded in and taxed with the costs to be 

10 paid by the defendant to the complainant; and 
IT IS FURTHER ORDERED, ADJUDGED and DECREED 

that the sum of $600 be allowed and paid to the 
solicitors for the complainant as a counsel fee 
in said cause, to be likewise included in the taxed 
bill of costs to be paid by said defendant; and 

IT IS FURTHER ORDERED, ADJUDGED and DECREED 
that the said defendant, Henry Diffany, ·within 
30 days after service upon him of tTue, but un-
cert ified, copies of the decree and of said taxed 

20 costs, pay to the complainant the sum of $7,-
359.64, with interest from November 25, 1924, 
due as afore said, and said taxed costs, and that 
in default of such payment, execution issue 
against the goods and chattels, lands, tenements, 
hereditaments and real estate of said defendant, 
Henry Diffany, directed to the -sheriff of the 
County of Essex, to make said sum of $7,359.64, 
together with interest thereon, as aforesaid, a11<l 

said taxed costs, according to the rules and 
3 o practices of this Court. 

E. R. W ALI{ER, 
C. 

Respectfully advised, 

A true copy, 

THOMAS BARBER, 
Clerk. 

40 
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NOTICE OF APPEAL. 

Filed July 23, 1927. 

IN ClIANCERY OF NEW JERSEY. 

Between 

EDNA C. OSBORNE, administra-
trix of the Estate of S. 
Harvey Osborne 

' Complainant, 
and 

HENRY DIFF ANY 
' Defendant. 

On Bill, etc. 
Notice of 
Appeal. 

To KrNG & VOGT, solicitors of the complainant. 
Srns: 

. Please take_ n?tice that the defendant appeals 
the New Jersey Court of Errors and Appeals 

rom the ~nal decree entered in the Court of 
Chancery rn the above-entitled cause by his 
Ho~or, Edwin Robert Walker, Chancell~r, on the 
advise of Honorable James F. Fielder Vice-
Chancellor. ' 

Dated :May 7, 1927. 

Respectfully yours, 

LOUIS J. BEERS 
Solicitor of the Defendant. 

. I conceive there is a good cause for appeal 
m the above-entitled cause. " 

LOUIS J. BEERS 
Of Counsel with the Defendant. 
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Service of a copy of the within N o_tice of Ap-
peal is hereby acknowledged as of this 20th day 
of June, 1927. 

Solicitors of Complainant-Responden t. 

PETITION OF APPEAL . 
Filed J une 29, 1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
EDNA c. OsBORNE, administra-

trix of the Estate of S. 
Harvey Os borne, 

Complainant-R espon dent, 
and 

HENRY D1FFANY, 
Defendant-Appellant . 

On B ill, etc. 

On App eal 
from th e 
Court of 
Chancery. 

Petitio n of 
App eal. 

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes: 

The petition of Henry Diffany, the appellant 
in the above-stated cause, respectfull~ shows tha: 
your petitioner finds himself aggrieved by b 
final decree made in the Court of Chancery 

110
: 

his Honor, Edwin Robert Walker, Chance
99

,_ 
Of New Jersey bearing date February 28, 1 .,,, 

' · · ,· - fthe ·wherein Edna 0 . Osborne, adm1111 tratnx 0 . t 
OmrJlarnan Estate of S. Hanyey Osborne was c ' in 

and the said Henry Diffany ·was defendan t, 
this respect, to wit: 
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Cr. 
Accounts payable ....................... 774.37 

Osborne's drawings ........... $19,676.17 
Diffany's drawings . . . . . . . . . . . . 14,624.89 

$19,602.23 

. 5,051.28 
Diffany is entitled to credit for. . . . . . . . . . . 5,051.28 10 

$14,550.95 
1924. 
Jany. 1, Osborne is entitled to one half of $14,550.95 7,275.48 
1924, 
Nov. 25, Osborne is entitled to one half of va lue of 

merchandise on hand . . . . . . . . . . . . . . . . . . . . 696.48 

1924, 

Nov. 25, Deduct Osborne's excess drawings ...... . 

$ 7,971.26 

612.32 

Due from Diffany to Osborne .. .... ...... . $ 7,359.64 

and the Court being satisfied that said mas te r's 
report is in . all othe r things true and correct, 
and should be ratified and confirmed; 

It is, on this 28th day of February, A . D. One 
Thousand Nine Hundred and Twen ty -seven, by 
his Honor Edwin Robert Walker, Chancellor 
of the State of New Jersey, ORDERED, ADJUDGED 
and DECREED that said mas ter's report and all 
the matters and things therein containe d do 
tand ratified and confirmed; and that it be and 

is hereby ORDERED, ADJUDGED and DECREED that 
there is due to the complainant, Edna C. Os-
borne, administratrix of the estate of S. Harvey 
Osborne, from the defendant, Henry Diffany, the 
sum of $7,359.64, with interest from the 25th 
day of November, 1924, at the rate of 6% per 
annum, together with her costs in this suit to 
be taxed . 
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AND IT IS FURTHER ORDERED, ADJUDGED and DE-
CREED that for his services in connection with 
the making of said repor t , said special master 
be allowed the sum of $200 over and abov e the 
costs allowed him by law, which said sum shall 
be included in and taxed with the cost s to be 

l O paid by the defendant to the comp lainan t ; and 
IT IS FURTHER ORDERED, ADJUDGED and DECREED 

that the sum of $600 be allowed and paid to the 
solicitors for the complainant as a couns el fee 
in said cause, to be likewise included in the taxed 
bill of costs to be paid by said defendan t ; and 

IT IS FURTHER ORDERED, AD.JUDGED and DECREED 
that the said defendant, Henr y Diffan y, within 
30 days after service upon him of true, but un-
certified, copies of the decree and of said taxed 

2 0 costs, pay to the complainant the sum of $7,-
359.64, with interest from J: ovember 25, 1924, 
due as aforesaid, and said taxed costs, and that 
in defau lt of such payment, execution issue 
against the goods and chattels, lands, tenem ents, 
hereditaments and real estate of said defendant, 
Henry Diffany, directed to the sheriff of the 
County of Essex, to make said sum of $7,359.64, 
together with interest thereon, as aforesaid , and 
said taxed costs, accord ing to the rul es and 

3 O pract ices of this Court. 

40 

E . R. W ALICER, 
C. 

Respectfully advis ed, 

A true copy, 

THOMAS BARBER, 
Clerk. 

J A1IES F. FIELDER , 
V.-C. 
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NOTICE OF APPEAL . 

Filed July 23, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

EDNA C. OSBORNE, administra-
tr ix of the Estate of S. 
Harvey Osborne, 

C01nplainant, 
and 

HENR Y DIFF ANY, 
Defendant . 

On Bill , etc. 
N otice of 
A ppeal . 

To K rNG & VOGT, solicitors of the complainan t . 
Srns: 

_Please tak e. nc:>tice that the defen dan t appeals 
io the New Jersey Court of Errors and Appeals 
from the ~nal decree en ter ed in th e Court of 
Chancery in the above -entitl ed cause by his 
Ho~or, Edwin Robert Walker, Cha ncell~r, on the 
advise of Honorabl e James F. Fi elder Vice-
Chancellor. ' 

Dated :May 7, 1927. 

Resp ectfull y yours , 

LOUIS J. BEERS 
Soli citor of th e Defendant. 

I . 
. ttoncei ve there is a good cause for appeal 
lll 18 a hove-entitled caus e. 

LOUIS J. BEERS 
Of Couns el wit h th e Defendant. 
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Petition of Appeal. 

Service of a copy of the within Notice of Ap-
peal is hereby acknowledged as of this 20th day 
of June, 1927. 

Solicitors of Complainant-Respondent. 

PETITION OF APPEAL. 
Filed June 29, 1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
EDNA C. OSBORNE, administra-

trix of the Estate of S. 
Harvey Os borne, 

Complainant-R espondent , 
and 

HENRY D1FFANY, 
Defendant-Appellant. 

On Bill , etc. 
On Ap peal 
from the 
Court of 
Chancery. 

P etitio n of 
App eal. 

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes: 

The petition of Henry Diffany, the appellant 
in the above -stated cause, respectfully shows that 
your petitioner finds himself aggrieved by a 
final decree made in the Court of Chancery by 
his Honor Edwin Robert Walker, Chancellor 
of ew J e~sey, bearing date February 28, 1927, 
wherein Edna C. Osborne, administratrix of the 
Estate of S. Harvey O borne was complai11ant 
and the said Henry Diffany was def endant, in 

4 0 this respect, to wit: 
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(a) That the decree adjudges that there is 
due from the defendant to the complainant the 
sum of $7,359.64 with interest from November 
25, 1924. 

(b) That the decree adjudges that the de-
fendant is not entitled to depreciation on ma-
chinery, computed by the master at $6,170. lO 

(c) Tha t the decree adjudges that the de-
fendant _ should be charged with $4,000 proceeds 
of the insurance covering stock. 

( d) rrhat the Chancellor, in stating the ac-
c~unt between the complainant and defendan t 
~id not a~low the defendant proper deprecia-
tion on defendant's machinery . 

( e) That the Chancellor, in stat ing said ac-
count did not allow the defendan t a credit for 20 
loans made amounting to $2,704.11. 

· (f) That· the Chancellor, in stating said ac-
count, did not allow defendant credit for $2 -
966.14 realized from the sales of defendant's ow~ 
merchandise. 

c (g) ~hat tJrn Chancellor, in stating said ac-
.ount, did not allow defendant credit for $3 000 
for _rents received from property belonging' ex-
clusively to the defendant. 30 

(h) ~I.1hat the Chancellor, in stating said ac-
count, did not charge the complainant with a 
~hare of the losses sustained in the business dur-
mg the yea r 1924, amounting to $6,149.61. 

(i) . That th e said decre e charges the dcfern1-
ant with the t f tl . to th .. . cos s o . ie su1_t aud counsel fees 

e solicitor of the complaina nt . 

• 
40 
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And your petitioner humbly appeals from said 
decree upon the ground that the same is errone-
ous in that the said decree should have ad-

' judged that there is nothing due from the de-
fendant to the complainant. 

Your petitioner therefore prays that the said 
decree of the Chancellor may be in the particu-
lars aforesaid reversed, set aside and for noth-
ing holden. And that your petitioner may have 
such relief in the premises as to this Honorable 
Court shall seem meet. 

LOUIS J. BEERS, 
Solicitor for and of Counsel with Appellant. 

Service of a copy of the within petition of ap-
peal is hereby acknowledged this 20th day of 

20 June, 1927. 

30 

40 

I{ING & VOGrr, 
Solicitors of Complainant-Respondent. 
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ANSWER TO PETITION OF APPEAL. 

Filed June 22, 1927. 

NEW JERSEY COURT Ojj., ERRORS AND 
APPEALS. 

Between 

EDNA C. OsBOHNE, administra-
tr ix of S. Harvey Osborne, 

Complainant-A ppellee, 

and 

HENRY D IFF ANY 
' D efendant-Appella11f . 

On A17peal 
from 
Court of 
Chancery. 

Answer to 
P etition of 
Appeal. 

_The answer of Edna C. Osborne, adm inistra -
tnx of S. Harvey Osborne, the above-named 
a~pellee, to · the Petition of Appeal of Henrv 
D1ffany, the above-named appellant. 

10 

20 

'l
1
his appellee not admitting the truth of all or 

ally ?f the matters in said petition on appeal 
co_nta1ned, for answer theret o, nevertheless ad-
mits that a decree was on F ebrua ry 28 1927 
~ade and en!ered in the Court of Chandery of 
.New Jersey, 1n the above-entitled cause for tho 30 
purp~ses in said petition menti oned, ' and as 

f
therem Ret forth; but as to the substance and 
orm f 'd d C 0 sai ecree this appellee beO's leave 

to refer thereto when the same shall o be pro-
duced. 

th ~l1his_ appellee is advised and believes that 
e said decree is agreeable to equity· and she 

})rays that the same may be affirmed ~ith costs 
io be tnxed in favor of this appellee.' 

. . KING & VOGT, 40 Solicitors for and of Counsel wit4 Appelle e. 
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STIP ULATION. 

NEW JERSEY COURT OF ERRORS A D 
APPEALS. 

10 B etu,ee11 

20 

30 

40 

EDNA C. OSBORNE, administra-
trix, etc., 

Complainant-Respondent, 

and 

HENRY DrFF ANY, 

Defendant-Appellant. 

On Appeal 
from 
Chancery. 

Stipulation. 

It is hereby stipulated by and between Loni 
J. Beers, solicitor of appellant, and I{ing & Vogt, 
solicitors of respondent, that the appellant' 
printed Stat.e of Case need not contain a copy 
of the exhibits hereinafter set forth, but in lieu 
thereof the original exhibits not so printed may 
be used on the argument before the New Jersey 
Court of Errors · and Appeals if the Court or 
Counsel desire to use them. 

D. 3, D. 4 and D. 5, being books of Diff any & 
Co. 

C. 1 and C. 2, being the sales books of Diffany 
& Co. 

C. 5, C. 6, C. 7, C. 8 and C. 9, being bank de-
posit books and check books of Diffany & Co. 

D. 1 and D. 2, being copies of 1923 and 1924 
income tax returns of I-Ienry Diffany. 

D. 3, D. 4, D. 5, D. 6 and D. 7, being monthly 
statements of Smith. 

C. 1 of :May 22, being Diffany's book, the items 
of which are printed in the testimony. 
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C. 1, C. 2 and C. 3, of fay 1, being photostatic 
copies of the proofs of fire loss and letters of 
Lyon & Lyon. 

I{ING & VOGT, 
Solicitors of Complainant. 

LOUIS J. BEERS, 
Solicitors of Defendant. 

Exhibit D. 1. 

DIFFANY & COMPANY 
Profit & Loss Statement 

Dec. 31, 1923 

Invento ry Jan. i, 1923 . . . , .... . ..... . . 
Purcha ses · · · . · . . . . . . . . . . . . $14,829.49 

$4,072.41 

Less Discounts . . . . $243.45 
Less Ret urns . . . . . 164.86 408.31 14,421.18 

$18,493.59 
Invent ory Dec. 31, 1923 . . . . . . . . . . . . . . 834.51 

Cost of Sales ............. ..... . ...... . .... . ... 
Gross Profit from Sales 
Deductions:- · · · · · · · · · · · · · · · · · · · · · · · · 
Office Salary and Commissions 
Genera l Expense · · · · · · · 
Payroll . · · · · · · · · · · · · · · · · · · · · 
H. Diffan; · · · · · · · · · · · · · · · · · · · · · · · · · · · ........ .................. 
Rent 

0 0 0 0 0 0 0 t O O O O O O IO o O o O • o o o o O O O O O O 0 

$ 2,665.02 
4,488.96 

13,259.63 
2,686.27 
1,400.00 

Net Loss . . . .... . ... .. ...................... .. . 

$41,962.90 

1,608.65 

$40,354.25 

17,659.08 

$22,695.17 

24,499.88 

$ 1,804.71 

10 

20 

30 

40 
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Exhibit D. 2. 

DIFFANY & COMPANY 
PROFIT AND LOSS STATEMENT 

DECEMBER 31, 1924 

Sales ........................ • • • • • • • • • • · · · · · · · · 
Less: Returns . . . . . . . . . . . . . . . . . . . . . . . $2,182.71 

Discounts . . . . . . . . . . . . . . . . . . . . . 1,727.60 

Inventory, Jan. 1, 1924. . ........ ..... $ 834.51 
Purchases ................. $17,077.76 
Less: Returns . . . . . $188.13 

Discounts . . . 174.05 362.18 16,715.58 

$17,550.09 
Inventory, Dec. 31, 1924............. 1,142.00 

Cost of Sales .............................. • . • • 

Gross Profit on Sales ..................... : • • • • 
Other Income: Bank Interest ................. . 

Total Gross Income .................... . ..... . 
Expenditures: 
Payroll ......... .... ............... . 
Office Salary & Commission (Mr. 

Osborne) . .. .. ........... . ...... . 
Rent .............. . ... .. .. ... .. .... . 
.Expenses (General) ................ . 

Drawn by Mr. Diffany, $1,958.61. 

$14,827.10 

1,652.32 
2,950.00 
4,492.31 

Deficit .... 

$38,023.60 

3,910.31 

$34,113.29 

16,408.09 

$17,705.20 
66.92 

$17,772.12 

23,921.73 

6,149.61 
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Exhibit C. 12. 

Dec. 30, 1924 
50 Dz. Pots for Casserole ............ . 
33 Gr. # 1 Inser t s opal ........ .. ... . 
24 " #0 " ............. . 
10 " 2¼ Stamp Plate .............. . 
50 " Handles ..................... . 
10 " Small Tube ................•.. 
8 " Large Tube ........ . ......... . 

56 lbs. Inside for Match Boxes ....... . 
70 " J7 Ash Tr ay 1355 Brass ....... . 
26 Gr. Painted Green 2¼" ........... . 
11 " " 3 ½ ........... . 
25 Dz. Cup Part for 25 .............. . 
22 " " 22 .............. . 
12 " " " " 65 .............. . 
5 " " " 52 .............. . 
9 " " 60 ..... . ........ . 

125 lbs. Tin Match Holders .......... . 
2¼ Gr. Plated J7 Ash Trays ....... . 

13½ Soap Holder ... .. . ...... ... ... . . 
477 lbs. Zink Sheets ..... ..... ....... . 

1/i Box 1.4X Tin Sheet Metal ....... . 
½ " 10 . " 

· 4 Boxes 15xl5 ... · " " 
......... 

2 " 10x20 " " " 
8 Gr. Soap . , . ..... .. ...... . ... .... . 

95 lbs. Ferril for Base Stem Holder .. . 
7 Gr. Raw Basses # D15 ........... . 
9 " Clump Bass 185 lbs ........... . 

13 " long stems .................. . 
5 " 52 Small Bass .. .... ......... . 

Black Paper ...•.................. 
630 Cor. Paper Boxes 626 ........... .. . 

1100 " " " #7 . ............ . 
290 '' ,, 1 ............. . 

1100 " " 2 . ..... , ...... . 

.... ..... 

1.50 75. 
4.00 132 . 
3.00 72. 
I. GO 10. 
.30 15. 
.20 20. 

10 
.20 16. 
.20 11. 
.35 25. 

1.50 39. 
4.00 48. 
.50 12.5 0 
.50 11. 
.50 6. 
.30 1.50 

1.00 9. 
.20 25. 

2.00 4.50 
.50 7. 20 

.15 per lb. 71. 
26.00 per Box 6.25 
15.00 " " 7.50 
15.00 " " 60. 
14.00 " " 28.00 

32.00 
15.00 15.25 
2.00 14. 
1.00 9. 
1.50 19.50 
1.00 5. 

25. 
35. 30 
45. 
3. 

25. 

940. 

40 
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7" Goose Neck Wire ............... . 
120 lbs. 6" .......................... . 

5 Gr. 6' Plated . . . . . . . . . . . . . . . . . . . . . .50 
1 " D54 . . . . . . . . . . . . . . . . . . . . . . . . . . 18.00 

1 ¼ " J7 ........................... 18. 
103 Dz. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 

2 Gr. D52 . . . . . . . . . . . . . . . . . . . . . . . . . . 8. 
2 Dz. D63 . . . . . . . . . . . . . . . . . . . . . . . . . . 3. 
4 " D25 . . . . . . . . . . . . . . . . . . . . . . . . . . .50 

13 Gr. Brush ....................... , 7. 

Exhibit D. 4. 

No. 10460 

15. 
16.50 
2.50 

18.00 
22.50 
11.50 
16.00 
6. 
2. 

91. 

1142. 

Newark, N. J. May 29th 1920 
FIDELITY TRUST COMP ANY 

20 Pay to the order of Diffany Co. $500 00/100 
Five Hundred 00/100 .................. Dollars 

Henry Diff any 
Endorsed. 

Pay to the Order of 
Manufacturers J ational Bank 

Newark, N. J., or order 
Diffany Co. 

30 No. 1001 

40 

Newark, N. J. March 8th 1920 
FIDELITY TRUST COMP ANY 

Pay to the order of Diff any Co. $200 00/100 
Two Hundred 00/100 ................... Dollars 

Henry Diff any 
Endorsed. 
Usual bank endorsement. 

Pay to Order of 
l\[anufacturers National Bank 

Ne·wark, N. J., or Order 
Diffany Co. 
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No. 40168 
Newark, N. J. Sept 18 1919 

FIDELITY TRUST COMP ANY 
Pay to the order of S. H. Osborn $22 56/ 100 
Twenty Two 56/100 .................... Dollars 

Endorsed. 
Henry Difi'any 

S. Harvey Osborn 
Pay to the Order of 

The Fidelity Trust Co. 
rsual bank endorsements. 

No .. ---
Newark, N. J. March 29 1919 

FIDELITY TRUST COMP ANY 

10 

P~y to the order of Diffany Co. $50 00 / 100 2 O 
Fifty 00/ 100 .......................... Dollars 

Endorse d: - · 
Henry Diffany 

Pay to the Ord er of 
National Newark and Es ex Ba nkin.2.· C '---' o. 

Newark, N. J. 
Diffany & Co. 

Usual bank endorsement. 

No.--- 30 

Newark, N. J. May 1st 1918 
FIDELr.ry TRUST COMP ANY 

Pay to the order of P. I-I. Seery Tube Co. 
200 00/ 100 

Two Hundred 00/ 100 .................. Dollars 

Endorse d. 
Henry Diffany 

P. II. Seery ~rube Co. 
Pay to the Order of 

,y ashington Trust Co ... 
N evvark, N. J. 

U Sual bank endorsement. 

40 
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No. 41041 
Newark, N. J. Sept 18 1919 

FIDELITY TRUST COMPANY 
Pay to the order of Jacques Kahn $268 45/100 
Two Hundred and Sixty Eight 45/100 .. Dollars 

Henry Diff any 
Endorsed. 

Jacques I(ahn 
Pay Columbia Bank or Order, 

Jacques I(ahn, Inc. Louis l{:ahn, Treas. 
Usual bank endorsements. 

No.----
N ewark, N. J. Sept 19th 1919 

FIDELITY TRUST COMP ANY 
Pay to the order of Diffany & Co ... $1500 00/100 
Fifteen Hundred 00 / 100 · · · · · · · · · · · · · · · Dollars 

Henry Diff any 
Endorsed. 

Credit Diffany & Co. 
:Manufac turers Nat. Bank 

Newark, N. J. 
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Exhibit D. 8. 

DIFFANY & CO. 
COMPARATIVE BALAN CE SHEET 

DE CEM BER 31, 1923 

Broad & Market Nat ' l ·Bank ... . .... .... . 
Manufact ur ers' Nat 'l Bank ........... . 
Accounts Receivable ........ .. ...... . . 
Merchand is e Inventory ..... ... ...... . 
Machinery 

o • • • • • o O • 0 • o o o o o t • o 

Balance 
She et 

12/ 31/ 22 

$ 4,826.60 
4,330.82 
8,387.87 
4,072.41 

18,000.00 

Balance 
Sheet 

12/ 31/ 23 
$11,000.00 

3,983.89 
8,318.45 
3,239.75 

834.51 

Increase 

$10,157.29 
3,987.63 

Decrease 

$ 5,148.12 
3,237.90 

18,000.00 

$39,617.70 $27,376.60 $14,144.92 $26,386.02 

Accounts Payable .... .... ....... .... .. $ 132.12 $ 774.37 $ 642.25 
Reserve for Depreciation . . . . . . . . . . . . . . 9,000.00 $ 9,000.00 
Capital (Net Worth) . . . . . . . . . . . . . . . . . . 30,485.58 26,602.23 3,883.35 

$39,617.70 $27,376.60 $ 642.25 $12,883.35 

RECONCILIATION OF INCREASES AND DECREASES OF ASS ET S AND LIABILI· 
TIE S WITH NET LOSS AS PER PROFIT AND LOSS STATE MEN T 

Total Iner.ease in Assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • $14,144.92 
Plus total decrease in liabilities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • 9,000.00 

Less: Tota l decrease in assets . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $26,386.02 
Tota l increase in lia biliti es . .......... . ................. 642.25 

$23,144.92 

27,028.27 

$ 3,883.35 
Less Cash invested . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 241.36 

LOSS, AS PER TAX REPORT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • $ 4,124.71 
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DIFFANY & CO. 
PROFIT & LOSS STATEMENT 

DECEMBER 31, 1923 

1 Sales, (as per schedule) ......... • •. • • • • • • • • • · · · · · · · · · · · · · · · · · · · · · · · 
# 2· Less: Returns (as per schedule) ....... • • • • • · · · · · · · · $ 707 -62 
# . " " 901.03 Discounts " . .. • • • • • • • · · · · · · · · · · #3, 

Net Sales .................. •• 
Inventory 1/1 /23 (as per schedule with master).••••••• $ 4,07 2.41 
Purchase; {as per schedule) . .......... • • $14,829.49 
Less: Discounts " " " ..... • $243.45 

Returns " " 164.86 

Net purchases .............. • • • • • • • • • · 
#7, Plus: Factory Payroll (as per schedule) .... 

408.31 

$14,421.18 
13,25 9.63 

Inventory, 12/31/23, (as per i;:chedule with master ) ... •• • 

27,680.81 

$31,753.22 
834.51 

Cost of Production .... ... ..... ...... .. • . • • • • • • · · · · · · · · · · 

Manufacturing Profits . .. . ........ • • • • • • • • · · · · · · · · · · · · · · · 
Less: Selling Expense .............. • • • • • • • • · • • • · · · · · · · · 

General Ex1:e:~: 
0

.~ • : : : : : : : : : : : : : : : : : : : : : : : : : : : : : •.. $. ~:4·8·8·.96 
1,4 00.00 Rent · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 770.00 

Depreciation .............. .. • • .. • • • • • • • • • • • · • · · · · · · · · · 

NET PROFIT . ............. · · · · · · · · · · · · · · · · · · · · · · · · · · · · 

$41,962.90 

1,608.65 

$40,354.25 

30,918.71 

$ 9,435.54 
1,040.00 

$ 8,395.54 

6,658.96 

$ 1,736.58 

RECONCILIATION WITH NET LOSS AS SHOWN ON TAX REPORT 

Net Profit, as above • • · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · $ · 2:6·8·6·.2~ 
Less: Drawings - Mr. Diffany .. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · l,625.02 

" Mr. Osborne .................. • • • • • • • · • · · · · 
Fire Loss 1,550.00 

LOSS, AS PER TAX REPORT .... · ·. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · 

$ 1,736.58 

5,861.29 

$ 4,124.71 
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DIFF ANY & CO. 
SCHEDULE SUPPORTING PROFIT & LOSS STATEMENT 

DECEMBER 31, 1923 

#1 #2 #3 #4 #5 
Returned Sales Pur- Purchase Sales Sales Discounts chases Discounts Jan. $ 1,461.19 

Feb. 1,224.06 
$ 57.88 $ 68.53 

85.62 57.10 
Mch. 2,165.48 47.35 26.29 
April 1,916.40 
May 3,275 .69 

41.24 31.82 
131.9 9 42.78 

June 6,524.67 29.76 79.84 
July 4,803.77 .22 20.97 
August 7,026.33 
Sept. 6,059.15 
Oct. 7,506.16 

12.20 124 .33 
229.57 128.33 

71.79 165.0 3 

Dec. 
110.8 6 
45.15 

$41,962.90 $707.62 $901.03 

Less: Amount los t in fire, 

Exhibit D. 9. 

$ 754.89 
829.54 

1,895.05 
1,783.35 
2,397.22 
1,755.50 
1,618.57 
2,693.00 
2,404.98 
1,982 .88 

549.61 
484 .90 

$19 ,149.49 

4,320.00 

$14,829.49 

$ 14.19 
10.87 

9.23 
32.10 

3.95 
22.45 
21.93 
37.61 
26.79 
32.04 
26.28 
6.01 

$243.45 

DIFFANY & CO. 
COMPARATIVE BA.LANCE SHEET 

DECEMBER 31, 1924 

Broad & Market Nat'! Bank .......... . 
Manufacturers' Nat'l Bank . .... . · ..... . 
Accounts Receivable ....... .. ........ . 
Merchandise Inventory ............ .. . 

Balance 
Sheet 

12/31 / 23 
$11,000.00 

3,983.89 
8,318.45 
3,239.75 

834.51 

$27 ,37 6.60 

Accounts Payable . .. .................. $ 774.37 
Capital (Net Worth) . . . . . . . . . . . . . . . . . . 26,602.23 

$27,376.60 

Balance 
She et 

12/ 31/ 24 
$11,000.00 

6,589.93 

1,960 .45 
1,142.00 

$20,692.38 

$ 2,107.08 
18,585.30 

$20,692.38 

#6 
Returned 
Purchases 
$ 12.07 

2.16 
.87 

41.24 
13 .82 

1.70 
54.90 
31.01 

6.29 
.80 

$164.86 

Increase 

$2,606. 04 

307.49 

$2,913.53 

$1 ,332. 71 

$1,332.71 

#7 
Factory 
Payroll 

$ 812.42 
745.77 
973.44 
903.19 
868.43 

1,374.89 
1,371.80 
1,865.08 
1,487.66 
2,130.15 

726 .80 

$13 ,25 9.63 

Decrease 

$8 ,318.45 
1,279. 30 

$9,597.75 

$8,016.93 

$8,016.93 
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RECONCILIATION OF INCREASES AND DECREASES OF ASSETS AND LIABILI-
TIES WITH NET LOSS AS PER PROFIT AND LOSS STATEMENT 

Total Increase in Assets 
Less: Total decrease in assets .......... - - . - - - . - .. .... - .... . 

Total increase in liabilities .......................... . 
$9,597.75 

1,332.71 

Plus: Advances to Mr. Diffany ................................ • • • • • • • • • • • 

Less: Drawings-Mr. Diffany ......................................... • • • 

Loss, as per Tax Report ... ... .................. .... .......... • • • • • • • • • • • 

DIFF ANY & CO. 
PROFIT & LOSS STATEMENT 

DECEMBER 31, 1924 

#1. Sales, (as per schedule) .......................................... . 
#2, Less: Returns (as per schedule).................... $2,182.71 
# 3. Discounts " " " . . . . . . . . . . . . . . . . . . . . 1,727.60 

$ 2,913.53 

10,930.46 

$ 8,016.93 
91.2~ 

8,108.22 
1,958.61 

$ 6,149.61 

$38.023.611 

3,910.31 

Net Sales. . . . . . . . . . . . . . . . . . . . $34,113.29 
Inventory, 1/1/24 (as per schedule with master)........ $ 834.51 

#4. -Purchases, (as per schedule)............. $17,077.76 
# 5. Less: Discounts " " " ...... $17 4. 05 
#6. Returns " " . . . . . . 188.13 362.18 

Net purchases ......................... . 
#7. Plus: Factory Payroll (as per schedule) .. . . 

$16,715.58 
14,827.10 31,542.68 

$32,377.19 
Inventory, 12/31 /2 4 (as per schedule with master). . . . . . 1,142.00 

Cost of Production ..................................... . 

Manufacturing Profiits ................................. . 
Less: Selling Expense ................................. . 

Profit on Sales .................. ... ................... . 
Other Income: •Bank Interest .. . .. .. .................... .. ... . .. . . . 

General expense ............................... ...... . 
Rent •............................ .. ................... 

$ 4,492.31 
2,950.00 

Net Loss .. ..... . ........... • 

31,235.lU 

$ 2,278.111 
1,040.00 

$ 1,838.10 
66.92 

$ 1,905.02 

7,442.31 

5,537.29 

195 
E.1·hibits. 

RECONCILIAT ION WITH NET LOSS AS SHOWN ON TAX REPORT 

Net Loss, as above ...............................................•...... 
Plus: Excess Drawings-Mr. Osborne • ... .... .... .... ... ..... ........... 
LOSS, AS PER TAX REPORT .......................................... 

DIFF ANY & CO. 
SCHEDULE SUPPORTING PROFIT & LOSS STATEMENT 

DE CEMBER 31, 1924 

#1 #2 #3 #4 #5 #6 Returned Sales Pur- Pur chase Returned Sales Sales Discoun ts chases Discounts Purchases Jan. $ 23.17 $ 1,323.59 $ 1.68 Feb. $ 564.82 $ 48.88 32.21 887.97 1.45 March 1,290.00 119.43 22.22 89.49 5.41 April 1,291.01 73.25 581.05 8.29 15.90 .May 1,930.43 11.52 1,749 .63 9.09 June 1,781.54 4.63 35.35 1,207.48 20.05 5.08 July 4,585.61 6.50 52.38 2,714.00 12.10 38.54 August 4,786.57 93.95 92.13 1,441.36 19.20 95.83 Sept. 5,651.32 339.70 89.55 2,195.48 23.80 .60 Qctober 7,669:4_] 354.20 127.14 1,921.19 34.18 .80 Nov. 4,876.30 248 .91 147.84 1,618.10 13.52 22.40 Dec. 3,596.59 893.26 1,094.09 1,348.42 25.28 8.98 

$38,023.6 0 $2,182.71 $1,727.60 $17,077.76 $174.05 $188.13 

$ 5,537.29 
612.32 

$ 6,149.61 

#7 
Factory 
Payroll 

$ 487.50 
916.04 
870.76 
822.82 

1,127.9 6 
1,208.55 
1,234.33 
1,894.33 
1,401.69 
2,029.04 
1,465.58 
1,368.50 

$14,82 7.10 
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New Jersey Court of Errors and Appeals 

Between 
EDNA C. OsBOR~E, adn1inis-

tratrix of the Estate of S. 
Harvey Osborne, 

Compla ,inant-Rcspondent, 

and 

HENRY DIFF ANY, 

Defendant-Appellant. 

On Bill, etc. 

On Appeal 
from 
Court of 
Chancery. 

APPELLANT 'S BRIE F. 

This suit was brought by complainant's intes-
tate to establish a partnership between himself 
and the defendant, and for an accounting. The 
defendant denied the partnership. After hearing 
the primary question involved, the Chancellor, 
on advice of Vice-Chancellor Fielder, entered a 
decree on February 9, 1925, adjudging that there 
was no partnership existing between the parties, 
hut that the agreement between them was that 
Osborne was to procure orders for articles to be 
manufactured in defendant's plant, Osborne to 
receive $20 a week as compensation, and if the 
net profits should exceed that amount, Osborne 
was to receive a one-half of said net pro fits less 
his salary as commission; that any new 1nachin-
ery or tools or the like purchased and used in 
, aid business were to be the sole property of 
the defendant ( see decree, State of Case, pp. 9-
10). The :findings of the Court and the agree-
ment between the parties was in exact accordance 
,rith the defendant's answer; and in direct con-
tradiction of complainant's allegations in his bill 
that there ·was a partnership existing between 
the parties. 
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By it s said decre e the Court directed Urnt the 
matt er be referred to a master to determine 
what, if anything, was due complainan t nnder 
the ag re ement found to exi st between the partie, . 

Neither complainant nor def endant is dissati -
fled with or appealing from the de cre e entered 
on the final hearing. This is defendant 's appeal 
from the final decree based on the ma ster's re-
port. Th e defendant-appellant contends that the 
decree on the accounting is in contradicti on of the 
arrangement found to exist between the partie 
by the decree of February 9, 1925 (State of Casr, 
p. 9). 

I again call the attention of this lio norablc 
Court to the fact that the Court found and de-
creed that Osborne was entitled to one-half of 
the net profits of the business. 

The term '' net profits'' has been defini tely and 
certainly determined by the courts, in cluding the 
New J cr scy Court of Chancery. 

In L ee v. J-I eppe1lheimer, 89 . J. E q. 3G, T'.-C. 
Pitney defined '' net profits'' as follmYs : 

'' In ascertaining the net profit deriYcd 
from carrying on any ordinary manu l'ac_tur-
ing business, the gross profit to be dcrff~d 
therefrom is to be divided first into a fair 
rental for the factory, based on cost of _its 
reproduction· second interest on working ' ' . capital; third, cost of operating and admm-
istration; and the balance if any is 11ct 
profit.'' 

In Con ville v. Shook, 24 N. Y. Supp. 5.J:7, the 
( 

1ourt held: 
'',V Jiere a partner in a manufa cturi ng.con-

cern is entitled to a certain per cent. ol tli_c 
profit s for each year, it is proper , in c t_1-

matin0· such profits to off a certam b 1 b 
per cent. of the rost of the plant each ypar 
for cleprecia tion of the value th er eof." 
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This case was affirmed in 144 N. Y. 686, 29 N. E. 
405. 

In the 1\fassachusetts case of Stone v. Wright 
Trire Co., 199 :!Yiass. 306, N. E. 471, the Court 
had for consideration a contract between a cor-
poration engaged in the manufacture of wire 
cloth and another for the establishment of the 
new business of manufacturing and selling ,vire 
rope, which contract provided that the corpora-
tion should furnish capital of $50,000 if the sales 
did not exceed $100,000 a year, represented by 
proper buildings with power and machinery and 
by ihe amount of capital necessary to purchase 
and pr ovide the wire necessary for the produc-
tion of rope to the amount nanrnd per annum. 
'L1he contra ct further provided that the parties 
were each to receive one-half of the net profits . 
In making u-p the account, the corporation 
ehnrp;ed ao·ainst gross earnings of the business, 
amono· otl:cr ite1ns a sum for depreciation of ' 
buildings mid machinery. On appeal the Court 
held that charges for the depreciation of machin-
ery an<l building , for power furnished by the 
corporati on to the ·wire department for repairs, 
!'or insura nce and for loss of finished product de-
. troyed while in a warehouse hired, maintained 
and managed by the wire rope . department were 
proper char ges against the gross earnings for the 
purpose or determining the net profits. The 
( \ mrt sai cl: 

' ' On the right and propriety of making 
sueh charges aaainst the gross earnings to 
a cert ain the '~et profits' there can be ( in 
our 011inion) no doubt ,,, * * So far as de-
1n·eeia tion, repairs and loss of :finished prod-
uct ar e conrern ed, they are a proper charge 
agai nst gross earnings because there can be 
uo ' net pro-fit' in a -partnership until ihe 
the capital is made good." 
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In Bit ,ie v. I( ennedy (N. C.), 80 S. E. 444, it 
was said: 

"The principal items in dispute between 
the parties were as to what constituted 
profits of the business and whether in esti-
mating the same, depreciation of the capital 
by its use in the business should be counted 
as a loss, or whether the profits to be di-
vided should be ascertained simply by de-
ducting the costs and expenses of opera tion 
from the gross returns of the business. The 
referee was of the opinion that no loss or 
depreciation of capital should be considered 
in making the computation, * * * "\Yhile 
the judge was of the opposite opinion and 
held * * * the amount by ·which the cap-
ital had been reduced in value by use in the 
business should be considered and deducted 
from the gross returns. * * * But "·hat-
cvcr view we take, whether the amoun t con-
tributed to capital is to be considered as a 
debt of the firn1 or whether if the capital is 
impaired, it is to l1e regard as a loss, the 
ruling of the jitdge was correct.'' 

This appellant's appeal is directed to the 
method adopted by the J\1:aster and Court in de-
termining the net profit of said business and 
maintains that the .Master and the Court erred 
in their n1ode of determining and allowing of 
$7,359.64 as the complainant's half of the net 
profits of the business. 

First. 
In determining the net profit the Court did 

not allow the defendant any depreciation on his 
(defendant's) machinery and tools. 

The Master found (State of Case, p. 157) that 
Diffany 's machinery was, on January 1, 1913, of 
the value of $18,000 and was, on January 1, 1916 
( the date of the commencement of the relation-
ship between Osborne and Diffany), of the value 
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of $15,425. He found as a fact that the ma-
chinery depreciated at the rate of five per cent. 
[Jer year . He then allowed defendant depreciation 
of five per cent. per year for the eight years 
during which the relations between the parties 
existed amounting to $6,170. On exceptions to 
the 1'.laster 's report, this appellant contended and 
still contends that the five per cent. should have 
been allowed on $18,000, the original value of the 
machinery, and not on the depreciated value as 
of January 1, 1916, in which event the allowance 
to this appellant would have been $7,200 instead 
of $6,170. Withoid any exception by anyone to 
the Jlaster's allowance of depreciation, without 
any testimony to the effect that the machinery 
had not depreciated, and in the face, of positive 
testimony that the 1nachinery had depreciated 
and that five per cent. per year was a fair and 
r<'asonable aniount to be allowed for deprecia-
tion on defendant's machinery (State of Case, 
H>. 79-80; also p. 81, I. 10, et seq.), the Vice-
L'hancellor concludes that ",ve have no concern 
with the amo~1nt of depreciation to be charged 
against the machinery" (State of Case, p. 169) 
and in set Hing the accounts between the parties, 
allowed dPfendant nothing for depreciation on 
the machinery although used by the business for 
eight years. 

The Court evidently took th e view that because 
Diffany received $7,000 from the insurance com-
pany for loss by fire in 1923, he should not be 
allowed depreciation. But the $7 000 received 
did not compensate the defendant for $18,000 
worth of machinery which he had at the com-
mencement of the arrangen1ent with Osborne, but 
only compensated hin1 for the loss he had on the 
machinery at its depreciated va lue. In other 
words, unless Diffany received allowance for 
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both depreciation and the fire loss, he was giving 
Osborne his personal capital for net profit. Under 
the cases above cited, he was entitled to his whole 
{'apital investment before there could be any 
net profit to divide. 

Osborne was to receive one-half of the net 
profits of the business. Depreciation of $7,200 
should have been allowed Diffany in the account-
ing. The failure of the Court to allow it was 
clearly error. 

Second. 

The Chancellor charged the appellant, Diffany, 
with $4,000, realized from the insurance covering 
machinery and stock on the theory that the loss 
on machinery which belonged to Diff any per-
sonally was $7,000 and the loss on the stock on 
hand was $4,000. 

The proof of loss filed with the insurance com-
pany in 1923 (long before any differences arose 
beb,reen the complainant and defendant), set 
forth the loss to machinery as $8,230 and the 
loss of stock at $4,320, a total loss of $12,550. 
The total insurance carried was $11,000 ( see 
State of Case, p. 80). The defendant denied that 
the entire stock insured belonged to the busine ss, 
but claimed that it was in part, his own prop-
erty not connected with the business. However, 
assuming that all the stock was the proper ty of 
the business, Diffany should have been allowed 
8230/12550 of the $11,000 and should have been 
charged only 4320 / 12550 of the $11,000 of $3,-
784.32, so that he was overcharged $215.68. 

Third. 

Defendant contended that he had loan ed the 
business $2,704.11 (see Exhibit D. 4-7 checks). 
The i1aster refused to allow credit to Diffanr 

7 

for them (see State of Case, p. 158) and the 
Court sustained the Master's findings ( State of 
Case, p. 171). 

Now here in the testimony is there a single 
word of contradiction to Diffany's statement 
that he n1ade the loans and that they were not 
repaid. 

In Balda11.f v. Russell, 88 N. J. Law 303, at 
page 306, the Court of Errors and Appeals 
said: 

''It is true that the trial judge certifies 
that after the cross examination of the wit-
ness, he concluded that his testimony was 
unworthy of belief. But the testimony of 
a competent witness cannot be capriciously 
rejected . There must appear some good 
reason for such action, as for example, that 
his story was inherently improbable, or that 
it was contradicted by some other testimony, 
or by some proven fact or circumstance, or 
hy testimony impeaching his truth and ver-
aeity." 

And in Day v. I-! oppi11g, 123 Atl. Rep. at page 
869, the sai ,d Court says: 

·' c\Ve are unable to detect anything in-
herently in1probable in the testimony given 
hy the respondents, and therefore conclude 
that the learned Vice-Chancellor did not err 
in refusing to reject their statements jn his 
ronsi<leration of the cause before him.'' 

"\Ye maintain that Diffany should have been 
allow0d $2,704.11, for the checks prove the loa11s 
and there is no testimony that they were repaid. 

Fourth. 

The )i[astcr found and the Court decreed that 
O~borne drew from said business $5,051.28 more 
i han Diffany over a period of eight years. Yet 
in sta ting the account behveen the parties, the 
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Court failed and neglected to allow the defenda nt, 
Diff any, interest on this sum. 

Osborne Diffany Osborne's Diffany' s 
Year Drew Drew Excess Exce ss 
191G $1,2G0.09 None $1,260.09 
1917 1,961.35 None 1,961.35 
1918 2,369.90 $ 126.04 2,243.86 
1919 2,670.23 4,420.01 $1,749.78 
1920 2,505.75 3,961.30 1,455.55 
1921 4,076.07 1,095.00 2,981.07 
1922 2,167.85 2,336.27 168.42 
1923 2,665.02 2,686.27 2L05 

(S ee pp. 120-121 of State of Case.) 

A staten1ent of in terest, credits and allowanc es 
on these differences figured at six per cent. from 
tb e end of each year to November 25, 1924, the 
date of the termination of the agreement would 
be: 

Due Due 
Diffany Osborn e 

Year Amount for in terest for intere t 
1916 $1,260.09 $522.50 
1917 1,961.35 696.00 
1918 2,243.86 660.00 
1919 1,749.78 $419.50 
1920 1,455.55 254.75 
1921 2,981.07 341.75 
1922 168.42 10.05 
1923 21.05 1.26 

$2,220.25 $677.56 
677.56 

The difference is ..... . $1,542.69 which amount 
shou ld have been allo\ved the defendant, Diffanr, 
a s a credit in the accounting. 
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Fifth. 
The decree adjudges that there was due on 

November 25, 1924, from the defendant, Diff any, 
to Osborne .......................... $7,359.24 
"\Ye maintain that Diffany shou ld have 

been allowed, in addition : 
:F'irst : Depreciation of $7,-

200 in accordance with 
the vie" ·s and statement 
above set forth under 
"Firs t " .............. $ 7,200.00 

Second : Overcharg e on in-
surance ......... .... . 

Third : Loans to business 
Fourth: Interest on over-

drawings of Osborne . .. 

215.68 
2,704.11 

1,542.69 

$11,662.48 

so that the decree of the Chanc ellor should have 
he.en in favor . of this appellant and should have 
adjudged that there was nothing due Osborn e. 

It would then · of course follow that the costs 
and allowances t o counsel for th e complainant 
should not have been made against this appel-
lant. 

As to the statemen t by the Court that Diffany 
testified reluctantly and did not aid the l\Iast er, 
I respectfully submit that such a conclusi on is 
not borne out by the testim ony . It is plain 
fr om the reading thereof that the complainant 
was on a "fishing expedition," and at each 
hearing before the l\Iaster requested further data 
and books, all of which ,vere furnished, where 
possible, by the defendant . That he could not 
p roduce records which were destroyed by fire 
was certainly no fa ult of his. An examination 
of the record shows that complainant had six 
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separate and distin ct hearings before the Master 
and that at each of these, Diffany produced each 
and every article, paper and book which was 
asked for; that between hearings he had made 
up by the banks, statements and accounts ·which 
were wanted and required by the complainant, 
and had certain public accountants make up 
statements, copies of which were furnished com-
plainant from time to time. 

Because Diffany's counsel would not consent 
to permit statements made by Osborne before his 
death ( which the Court held were inadmissab le 
legal evidence) to be used at the hearings, should 
uot n1itigate against Diffany. He had a right 
and his counsel insisted for him, and probabl y 
without Diffany's request, that complainant proYe 
his case with legal evidence. That Diffany of-
fered to settle with Osborne prior to the institu-
tion of the suit was really not evidential and I 
can see no reason why the Court should consider 
it an admission of liability. Diffany had the 
right to "buy his peace." The Court in his con-
clusions even went far beyond what was neces-
sary to sustain the }iiaster 's findings in allow-
in0· complainant and charging this defendant ,vith 
money. I maintain that this is borne out by con-
sideration of the Court's statement ( on p. 173 
of the State of Case) where he says, "no excep-
tion was filed by complainant or defendant to the 
I\laster's finding with respect to the drawin gs 
l'rom the business, by Osborne of $19,676.17 and 
by Diffany of $14,624.89, or to the credit of 
$5,051.28, given by the }i!aster to Diffany be-
cause of Osborne's excess drawings. I would 
point out that under the agreement between Os-
borne and Diffany, the forn1er was entitled to 
draw $20 per week and thereafter to share equally 
with Diff any in the profits. Th e amount charged 
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n.r;ainst Osborne includes the $20 per week and. 
that weekly sum it see1ns to me, should have been 
dediicted from, his drawings before determ,ining 
whet her or not his drau·i11gs were 1nore or less 
than Diffa ny's . Fu ,rtlier, Osborne's drawings 
probably include various itenis of money dis -
b1trsed by him for expenses . I-Iowever, no excep-
tion having been taken to the las ter's finding-
in th i respect, the san1e will stand.'' 

This point'{the Vice-Chancellor is in contradic-
tion of his own findings which he 1nade after 
hearing Osborn e (while still alive) and the de-
fendant , when he found that the agreement al-
lPged by Osborne in his bill of compla int was un-
true and that the answer of the defendant set 
forth the lrue arrangement between the parties, 
and ·when he advised the decree of February 9, 
1 D:25, in ·which he decreed that: 

'' Said S. Ilarvey Osborne to receive as 
co~pe nsa tion for his servi ces in procuring 
md• orders . a . salary of $20 per week and if 

th~ net profit on the sale of said goods by 
smd S. IIar.v~y Osborne should exceed the 
sn111 <if $'20 peT week, said S. Harv ey Osborne 
was to hav e a one-half part of sa id profits as 
a comn1ission, less said salary/' etc . 

I cannot understand wh>· the Court should have 
lllnde a suggestion in his opinion that the differ-
enres in dnnvings of the parties ·were i1nproperly 
ealC'ulnted to the disn<lvantage of Osborne when 
Pnm Osborne never contended that they ,vere 
incorr0ct and when the l\Iastcr merely followed 
t lie exact method of the Court's ow1~ previous 
decree ; neither can I conceive whv the Court 
Rhoulc1 engage in the spec ulati on th; t Osborne's 
drawings '' probably include various items of 
money disbursed by hi1n for expenses." .riot even 
Osborne in his ]if etirne, nor his counsel, ever 
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contended that he had made any such disburse-
ments. 

It is respectfully submitted that the decree of 
the Court of Chancery should be reversed and a 
decree entered in favor of the appellant. 

LOUIS J . BEERS, 
Solicitor of Appellant. 

C . . 1927 

Th e Ev eni11 • l' ost.J o lJPri11t111~ ()fll ,, ~. rnc. U l F111to11'st. N e w Y1,1k, N . Y. 

Between 
ED A C. OSBORNE) Administratrix of 

the Estate of S. HARVEY OsBORXE, 
Com plain ant-Respondent, 

and 

HE TRY DIFFA 1 Y, j 
Defendant-Appellant. 

On Bill, &c, 

B RIEF FOR RESPONDENT. 

By a decree of the Court of Chancery dated Feb-
ruary 19th, 1925 ( S. of C., p. 9), it was determined 
that Ilenry Diffany and S. Harvey Osborne ( the 
deceased complainant) entered into an agreement 
which continued to the date of death of S. Harvey 
Osborne, November 25th, 1924, whereby Osborne 
was to pro c11re orde1·s for shaving stands and kin-
dred articles, said Osborne being paid for his 
services $20 .00 per week and if the net profits on 
the sale of said goods by Osborne should exceed 
that sum , Osborn e was to receive on e-half said 
profits as a commission less said salary. 

Diffany had prev iously been in the business of 
manufacturing bag frames and had . a factory in 
Newark and muc h of the necessary machinery. 
Osborne was well known in the trade and had a 
number of customers who immediately began the 
purchase of the product of the shaving stand b11si-
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ness. Osborne had access to the books and papers 
of the joint business and from time to time de-
manded an accounting from Diffany. 

On or about January 1st, 1924 (33), when ther e 
was approximately$] 5,000.00 in the bank accounts 
of the busin ess, Diffany offered to divide this with 
Osborne, but Osborne from the information he had 
from the books, etc., thought that he should receive 
more. He afterw:uds employed counsel and con-
ferences wel'e then had looking to a settlement of 
the whole matter. No settlement being reached , 
the bill of complaint in this cause was filed Feb-
ruary 6th, 1924. Bef ore final hearing, Osborne 
died. His administratrix was sub, tituted and the 
cause proceeded, re sulting in the decree of Feb-
ruary 19th, 1925, and an order of reference to Ed-
ward O'Byrne, Special l\laster, to take an account 
between the parties. 

~rhe lvfaster began the taking of testimony, l\Iarch 
20th, 1925, filing his report October 21st, 1926 
( S. of C., p. 154). 

See·mingly disregarding the decree of the Court 
of Chancery, to account for the whole periorl Jan-
uary 1st, 1916 to November 24th, 1925, Diffany 
filed no account with the l\Iaster, contenting him-
self initially with producing certain books, and 
profit and loss statements for the years 1923 and 
1924 ( 13-16, 37-38). Ile pretended this was all he 
could do. S. Harvey Osborne had died November 
25th, 1924, so that his knowledge and testimony 
were not available for the accounting. It was thus 
necessary for the Master and complainant to ex-
tract from Diffany and such other sources as were 
available, the necessary information upon which to 
base an accounting for the whole period. There 
were numerous examinations of Diffany and his 
accountant to whom he had paid $665.00, among 
other things, for statements intentionally withheld 
from the Master ( pp. 88 and 125, &c.). Complain-
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ant was also obliged to employ an accountant for 
the purpose of investigating and producing before 
the :Master what was 1·eally Diffany's job to do 
( 139, &c.). Thu s, after many examinations, the 
fo1·ced production of Diffany's Bank statements · 
over the · full period, the . production of proofs of 
loss in connection with the fire which occurred in 
1923, and other information, all of which Diffany 
could have produced without trouble if he had been 
willling so to do, and after much labor by the 
1\,laster and complainant, the ~faster was able to 
state an account and founil a balance in favor of 
the complainant of $7,770 .64 (154). 

To this report exceptions were filed by Diffany 
and the }\,faster in all things sustained , except that 
the Vice-Chancellor determined that $7,000.00 re-
ceived from fire insurance on the Diffany machinery 
should not have been included as an as et of the 
joint business and accordingly eliminated this item 
from his calculation of the amount due, as well as 
an aHo:wance of $6,170.00 depreciation thereon, 
which tiie l\Iaster has charge<l as a liability of the 
joint business ( 165). This reduced the amount 
determin~d ·to be due by the Vice-Chancellor on the 
exceptions to $7,359.64 ( 17 4). Final Decree ( 175). 

From this decree Diffany appealed, assigning 
various errors. In the brief filed herein, appellant 
confines himself to four different phases of the 
matter, and in this brief the same order will be 
maintained. 
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First. 

Diffany's accountants, for the purpose of 1923 
and 1924: income tax retu1·ns, no others having been 
filed, fixed Lhe value of his machinery as of March 
3rd, 1913, at $18,000.00, and in their calculations 
allowed a depreciation of 5% per year thereon. 
This figui-e of $18,000.00 and 5% per year dep1·e-
ciation was satisfactory to Diffany. Accordingly, 
on Januai·:v 1st, 1916, ·when the joint business be-
gan, machinery then had a value of $15,425.00 
( 157). As a result of the fire in 1923, it is undis-
puted that Diffany 1·eceived $7,000.00 for the loss 
of the machinery and $4,000.00 for stock (Exs. C-1, 
2 and 3 of :.\lay 1st, not printed). It is also undis-
puted that the employees of the joint business, at 
the expense of the joint business, rehabilitated this 
machinery after the fire and that it was made prac-
tically as good as before the fire (94). The result 
was that notwithstanding the fire, Diffany had his 
machinery and had the $7,000.00 in, urance besides. 
~I.1he joint business paid the insurance premiums on 
thi prope1·ty all through the years, and if it is 
chargeable with depreciation the1·eon, it is certainJy 
entitJed to the benefit of the insurance moneys re-
ceived thereon. The Master so concluded but the 
Vire-Chancellor thought otherwise and of all the 
exceptions :filed to the Master's Repo1·t, this was the 
only point of difference between the two. 

The Vice-Chancellor refused to allow deprecia-
tion upon Diffany's machiner·y, or to ci-edit the 
joint business with the proceeds of $7,000.00 :fire 
insurance received thereon. 

It is insisted that the Vice-Chancellor's determi-
nation is correct, but if this Court is of the opinion 
that depreciation of $6,170.00 should be allowed 
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upon this machinery, the Court must then credit 
the joint business ·with the amount of :fire insurance, 
. 7,000.00, the effect of which would be to increase 
the amount due the respondent by one-half this 
difference, or $-:1:15.00 to $7,359.64, the amount 
found due by the Vice-Chancellor. 

Second. 

'l.1he joint businesR paid all fire insurance pre-
miums, both mad1inery and stock ( 142). $4,000.00 
was received for the stock loss in the joint busi-
ness ( Exs. C-1, 2, 3, not printed) . The proofs of 
loss which were in evidence and agreed to by the 
appellant as being eon·ect, specifically state that the 
lo ·1, of stock was . --!,000.00 and this amount was 
paid. It is inconeeinlule how any other sum than 
$--!,000.00 can properly be used in this connection. 
The stock dest1·oyed ·was the property of the joint 
business and $4,000.00 was paid a a result of its 
reported Joss in the :fire. This amount, Schroeder, 
the appellant's accountant, testifies is an asset of 
the joint business ( 114). 

Third. 

Certain checks were offered 1n evidence before 
the Master, which Diffany claimed represented 
moneys Joaned by him to the joint business, and 
which had never been repaid. These checks were 
a]l dated between May 1st, 1919, and May 29th, 
1920, five years p1·ior to the accounting. Diffany 
signed all of the checks for the joint business, kept 
the books and paid all of the bills. He also signed 
the checks as a result of which both he and Osborne 
drew various sums from the business during the 
years. The business accounts from time to time 
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had substantial balances in them, so that there were 
ample funds of the lmsiness available to repay to 
Diffany any pe1·sonal loans he might have made in 
the bm,iness. Ile had a bookkeeper by the name 
of Smith prepare :::;tatements of the Company's ac-
counts once a month, and none of these (few of 
which were p1·oduced in evidence) ever showed any 
balance in fa vo1· of Diffany for personal loans. An 
inspection of the books indicated that there were 
other items of like natu1·e when moneys were trans-
ferred from the business accounts of Diffany & 
Co., to the per:onal accounts of Diffany, subsequent 
in dates to these pm·tic11lar items, and it is incon-
ceivable that if the:::;e items were still due and owing 
from the joint b11siness to Diffany, that he would 
not have taken the moue3·s the1·efor long since. 

"E "d v1 ence, to be believed, must not only pro-
ceed from the mouth of a credible ·witness but 
it must be credible in itself-snch as the ~om-
mon experience and observation of mankind 
can approve as probable under the circum-
sta~ces. '\Ve have no test of the truth of human 
testimony, except its conformity to our knowl-
edge, observation and experience. '\Vhatever is 
repugnant to these belongs to the miraculous 
~nd is outside of judicial cognizance. Evidenc~ 
is generally considered improbable when it im-
putes to t~e parties to a transaction, occurring 
in the ordinary course of business conduct in-
c?n~istent _with the principles by' which men, 
similarly situated, are usually governed." 

Daggers vs. Van Dyck) 37 N. J. E. 127, at 
132, and many subsequent citations. 

Both the Vice-Chancellor and the Special l\1aster 
hear~ and saw Diffany testify, and have carefully 
studied the exhibits. They reached the conclusion 
from all the evidence that these items had been paid. 
The conduct of Diffany throughout the period of 
the joint busines , as well as all of the other ex-
hibits in the case justify a conclusion that items of 
this nature were long since balanced and forgotten. 
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Fourth. 

For the first time throughout the whole case ap-
pellant claims an allowance of interest on the 
amount which the account indicates Osborne had 
drawn in excess of the amount drawn by Diffany. 
This point is not one of the errors assigned in the 
petition of appeal, and accordingly should not be 
considered. Ilowever, it may be Raid that the ac-
count and the exhibits in the case indicate that the 
manner in which moneys were withdrawn either by 
Diffany or Osborne was not according to any fixed 
system. The amounts of the withdrawals for any 
one year, as indicated by the account, were the sum 
totals of various smaller items drawn at various 
times during the year. The account was a mutual 
one and no interest should be charged either party 
as against the other until the death of S. Harvey 
Osborne which occur ·red on November 25th, 1924. ' 'l'hen as both the :final decree and the Master's Re-
port indicate, Diffany was indebted to Osborne or 
his estat~ in exce ·s of $7,000.00. To calculate in-
terest upo~ any intermediate item would involve a 
like computation on all the other intermediate 
items. It is submitted that the Court should dis-
regard entirely Diffany's belated claim for inte1·est. 

The fifth item stressed in the defendant's brief 
is merely a resume of the preceding point and no 
additional facts of any merit are therein referred to. 

The majority of the exhibits in this case are books 
of account, check books and bank books, and no 
real conclusion can be reached as to the correctness 
of the :final decree without a careful and pains-
taking inspection thereof. They have not been 
printed as part of the State of the Case; such course 
would be impracticable. The Vice-Chancellor and 
Special Master below have examined the exhibits 
with great care. As the record indicates, every op-
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portunity was given Diffany. He gave the Court 
help only as item by item he was obliged to admit 
the truth. Unfortunately S. Harvey Osborne was 
not aliYe at the time of the accounting to aid the 
Special Master, or to deny the claims of Diffany .. 
,vith Osborne's testimony and help it is very prob-
:i ble the amount found due him ( now his admini:-i-
tratrix), would have been substantially greater. 

The defendant has been given the benefit of every 
doubt to which he is entitled. The account as 
finally approyed by the Vice-Chancellor in his 
decree is a correct and true tatement of the amount 
due from the defendant-appellant to the complain-
ant-respondent. 

The decree below should be affirmed by this 
Court. 

U8981 

Respectfully submitted, 

KING & VOGT, 

Solicitors for and of Counsel with 
Com plainan t-Responden t. 




