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Filed February 6, 1924.

In Chancery of New Jersey

T'o His Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The complainant, S. Harvey Osborne, of 41
Spruce street, Bloomfield, N. J., respectfully

1

shows that:

. In the year 1916, complainant and Henry
Diffany entered into a verbal co-partnership
which by agreement, was to be subsequently re-
duced to writing, for the purpose of manufactur-
ing metal shaving stands and kindred goods, and
each of the parties thereto to share equally in

|

the net profits or losses of said business.

2. The defendant, Henry Diffany, for the

purpose of such partnership was to furnish the

plant, all machinery and to attend to the finances
to the same, giving his personal services to that

nd of the partnership.

Complainant was to give directions as to
the goods to be manufactured, to insure that
tiey were marketable, and to go out on the road
and secure orders for the sale of the goods. The
road expenses and New York expenses of the
complainant in the selling of the goods were to
be placed against his personal account. ISach
of the parties thereto were to give their entire

4
13
Lid

ne and service to the business.

All the ordinary expenses of the operation
L the business were to be first deducted before
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the division was made of the half to each part
ner.

9. Following this verbal co-partnership, the
sald parties, complainant and defendant, began
the manufacture of their said goods and the sell-
ing thereof as agreed upon, under the name of

Diffany & Co.

0. After two or three years a large profif
began to accrue to said partnership by reason of
the said business; so that in the years 1919,
1920, 1921, 1922 and 1923, the said partnership

was extremely prosperous.

7. Defendant has had the conduect of the books
and the knowledge concerning the profits of the
said partnership,

8. That complainant has requested defend-
ant to furnish him detailed information concern-
ing the profits and assets of said partnership,
but defendant delayed complainant’s request
from time to time by reason of one excuse or

another and has also refused to sign articles of

co-partnership, and recently, by his actions, has
indicated a denial that complainant was a part-
ner 1n sald business, although complainant
charges not only was the agreement of partner
ship made as herebefore expressed, but that the
sald defendant has frequently admitted and de
clared that said partnership existed.

9. That complainant has frequently requested
defendant to file a declaration of said partner
ship with the Clerk of the County of Iissex as
required by law, but that defendant has neglected
and refused to do so.

10. Complainant charges that said denial ol

sald partnership and the refusal of defendan

/',' nt ( «,))//;1741(.)//.

to account to eomplainant as his partner for the
profits of’ said business is inequitable and wrong,
and complainant is without adequate remedy
in the common law and therefore, prays:

l. That the said Henry Diffany, who is the
defendant in this suit, may answer this bill of
complaint and each statement therein made.

That this Court may by its decree declare
that sald complainant and defendant were part-
ers since the year 1916, in the said business of
Diffany & Co.

That said defendant may be required under

the order of this Honorable Court to account for

the transactions involving said partnership
and account to the complainant for his one-half
thereof,

That the said defendant may by order of
this Court be directed to pay over and distribute
to the complainant, one-half of such amount as

le Court may find is not necessary for the needs
sald partnership.

2. That a writ of subpoena may issue com-
manding said defendant to answer this bill of
complaint and abide by such decree as this Court

ay make in the ]»l'(']lll"\‘(*.\‘,
KING & VOGT,
Solicitors for and of Counsel
with Complainant.




Answer.

ANSWER.
Filed August 1, 1924.

IN CHANCERY OF NEW JERSEY.

10 Detween
S. HarvEYy OsBORNE,
Complainant, On Bill,
and Answer.

Hexry Dirrany,
Defendant.

The defendant, Henry Diffany, of the City of

Newark, County of Issex and State of New
Jersey, answering the hill of complaint filed
herein, says:

P g - : ; {
l. Paragraphs one, two, three, four, five and
SIX are denied.

9 . — > =2 L e
2. Paragraph seven is denied, except that de

fendant admits that he has had the partial con-
duet of the books and has the knowledge con-
cerning the profits of Diffany & Co.

3. Paragraph eight is denied, except that de-
fendant admits denying complainant was a part-
ner in the business of Diffany & Co. Defendant
says that complainant has at all times had free
access to all the books of Diffany & Co., and has
always had full knowledge as to the net profits

made on the sale of goods by him and has ad-
mitted making a copy of the books of Diffany &
Co. The books of Diffany & Co., except for the
years 1922, 1923 and 1924, were destroyed by fire
which destroyed the building in which Diffany
& Co. at the time, had its plant. That defendant

Answer,

tor some time past and still is engaged in an
endeavor to make up an account showing the
sales made by complainant and the net profit

';‘r’]'(‘tl“_

t. Paragraph nine is denied. Defendant says
that he has filed a declaration as required by
law, and that the same sets forth that defendant
s alone carrying on business under the name of
I’H‘{-IIHA\ & Co.

DEFENSE.

L. That for fourteen years defendant has car-
ried on the business under the name of Diffany
& Co.; that in the year 1916, complainant and
defendant agreed as follows: That complainant
should procure orders for certain goods to be
manufactured by defendant in his plant, which
was his sole property; that complainant was to
recelve as compensation for his services in pro-
curing said orders, a salary of twenty dollars a
week, and if the net profit on the sale of said
goods by complainant should exceed the sum of
twenty dollars per week, complainant was to
have one-half part thereof as a commission, less
sald salary, and that any new machinery or tools,
and the like, purchased, was to be the sole prop-
erty of defendant as compensation for the use
of his plant in the manufacture of said goods.

LLOUIS J. BEERS,
Solicitor of Defendant.




Reply.

REPLY.
Filed August 2, 1924,

IN CHANCERY OF NEW JERSLEY.

10 DBetween
S. Harvey OsBORNE,
Complainant, On Bill, dc.
and Reply.

Hexry Drrrany,
Defendant.

The complainant joins issue on the answer of

the defendant.
20 Sk
KING & VOGT,
Solicitors of Complainant.

Order of Reference.

ORDER OF REFERENCE.
Filed August 19, 1924.

IN CHANCERY OF NEW JERSEY,

/;" "/l/:)/

S. HArRVEY OSBORNE,
Complainant,

On Bill, dec.

Order of
Reference.

and

HeNry Dirrany,
I)("/‘(’H(/(.'H/.

This matter being opened to the Court by
Messrs. King & Vogt, solicitors and of counsel
with complainant, and it appearing that issue
has been joined in the above matter,

[t is, on this 19th day of August A. D. one
thousand nipe hundred and twenty-four, OrpERED,
that said cause be referred to the Hon. J. F.
Fielder, one of the Vice-Chancellors to hear
he same for the Chancellor and to advise an
order or decree thereon.

K. R. WALKER,
(Y
, Louis .J. Beers, solicitor of defendant, con-
to the above order of reference,

LOUIS J. BEERS,
Solicitor of Defendant.




()I'/](‘)'.

ORDER.
Filed December 15, 1924,

IN CHANCERY OF NEW JERSEY,

Between
S. Harvey OSBORNE,
Complaimant, | On Bill, dc.
and Order.

HeNry Dirrany,
])/"/’(')///H///.

This matter being opened to the Court by
King and Vogt, solicitors for and of counsel with
the former complainant, and for Edna C. Os-
born, administratrix of the estate of S. Harvey
Osborn, deceased, in the presence of Lewis J.

3eers, solicitor for and of counsel with the de-

fendant, and it appearing by a duly verified
petition and affidavit, that said Harvey Osborn
departed this life intestate, November 25, 1924,
and that Edna C. Osborn has been duly ap-
pointed administratrix of his estate:

[t is, on this 13th day of December, 1924,
Orperep, that said Edna C. Osborn, administra-
trix of the estate of S. Harvey Osborn, deceased,
be substituted as party complainant in this
cause in the place and stead of said S. Harvey
Osborn, the deceased complainant, and that the
bill of complaint filed herein may he amended
accordingly.

L. R. WALKLER,
C.
Respectfully advised,
James F. FIeLDER,

V.-C.

[, Louts J. Begrs, solicitor for the defendant,
do hereby approve the above order as to form,
and consent that time and place be fixed for
hearing herein.

LOUIS J. BEERS,
Solicitor for Defendant.

DECREE.

IN CHANCERY OF NEW JERSEY.

/:" "r‘/’f;/

[Soxa C. OsBorNEe, administra-
irix of the Iistate of S. Har
vey H\IN,H“A. On /)’/‘//, dc.

Complaimmant,
l Decree.

and

HeNrY DiFrany.
I)/'./‘(’)///(I)//.

This maltter l)('illf_;‘ ()[)Ml('(] to the Court l)}'
King and Vogt, solicitors for and of counsel

with the complainant, and in the presence of
Louis .J. Beers, solicitor for and of counsel with
the defendant, and the Court having examined

the pleadings and having taken proofs in open

court and having heard the argument of counsel
thereon; and it appearing to the Court that in
the year 1916, S. Harvey Osbhorne and defend-
ant entered into an agreement which continued
the date of the death of aforesaid S. Harvey
Osborne, whereby complainant was to procure

O«

lers for certain shaving stands and kindred




Decree.

articles to be manufactured in defendant’s plant,
sald S. Harvey Osborne to receive as compensa-
tion for his services in procuring said orders, a
salary of $20 a week and if the net profit on the
sale of said goods by said S. Harvey Oshorne
should exceed the sum of $20 per week, said S.
Harvey Osborne was to have a one-half part of
said profits as a commission, less said salary,
and that any new machinery or tools and the like
purchased and used in said business were to be
the sole property of the defendant.

It is, on this 19th day of February, 1925, by
his Honor Edwin Robert Walker, Orprrep, Ap-
JUDGED AND DEcreED, that it be referred to kd-
ward O’Byrne, one of the Special Masters of this
court, to take a mutual account of all dealings
and transactions between said S. Harvey Os-
borne and defendant under and by virtue of
said agreement made in the year 1916, between
said S. Harvey Osborne and defendant, for the
better clearing of which account the parties are
to produce before the said Master on oath or
affirmation, if required, and leave with him all
books and writings in their custody or power
relating thereto and are to be examined upon
interrogatories as the said Master shall direct
and said Master, in taking of said account, is fo
make both parties just allowances and is to
report what upon such accounting appears to be
due from each party to the other and also the
balance which upon said account shall appear
to be due from each party to the other.

[t is further Orpberep, that the complainant is
entitled to the value of one-half of the stock on
hand at the time of the death of said S. Harvey
Osborne, November 25, 1924, for which defend-
ant is hereby directed to account, providing, that

in the taking of said account by said Master,
it shall appear that said stock was purchased and
made up with moneys in which said S. Harvey
Osborne had an interest.

And the said Master is to make his report
touching the matters hereby referred to him
with all convenient speed.

EDWIN ROBERT WALKER.

Respectfully advised,
James F. FieLDER,
V.G
Approved as to form.

LOUIS J. BEERS,
Solicitor of Defendant.




Henry Diffany, direct.
DEPOSITIONS.

IN CHANCERY OF NEW JERSEY,

Between

Fopxa C. OsBorNE, administra- On Bill

. >1 X:C.

trix, ete., Sty O
Complamant, \ Depositions

and on Account-

ing.
HeNry Dirrany,

Defendant.

Depositions taken on the accounting in above-
stated cause March 20, 27; April 3; May 1, 22
and June 12, 1925, before the subscriber, Ed-

ward O’Byrne, one of the Special Masters of

this court, pursuant to order of reference bear-
ing date the 19th day of February, 1925, in the
presence of Robert M. Schenck, Isq., of the firm
of King & Vogt, solicitors of complainant, and
Louis J. Beers, Isq., solicitor of defendant.

EDWARD O’BYRNE,
Special Master.

HENRY DIFFANY, the defendant, being duly
sworn according to law, in his own behalf,
testifies as follows:

Direct examination by Mr. Beers.

Q You are doing business under the name 0l

Diffany and Company, are you? A Yes.

Q During the years 1923 and 1924, you had
» . . )
some sort of bookkeeping system, did you not:

A Yes; certainly.

13

Henru ])1'.(/'"1111‘//, direct.

QQ  Will you explain just what your system of
bookkeeping for the years 1923 and 1924 was?
A It was double entry.

(Q And have you the books of Diffany and
Company for the years 1923 and 1924 here? A
Yes; they are complete, here they are, cash
book and ledger.

(0 Read off the titles of those books? A
Cash book, sales book and ledger.

( In whose hand-writing are the entries in
the books that you have just named? A Well,
Mr. Smith, he writes in the books every month.
He comes there and does that, He is my father’s
old bookkeeper. He comes every month and
writes them up.

Q I'rom whal does he write these books up?
A Well, he writes them up from the cash book
and sales book, and enters them in the ledger.

@ Who keeps the cash book and sales book?

Well,- I -keep the cash book and sales book,
and Mr. Osborne also wrote in that sales book.

Q  IFor the years 1923 and '24? A Yes.

Do thatl the entries in the cash book and
sales Dook for the years 1923 and 1924 were
made by you and Mr. Osborne? A No: not the
cash book; T kept that.

@ Those in the cash books were made by
you 21]”11(‘.’ A Y(‘.\'. l

@ Bul (he entries in the sales book were
made by Mr. Oshorne and you? A Yes; both.

Q IHave you ever attempted to balance your
0ks? A Nol myself; no. The bookkeeper

alances  them every month, that is balances
nal

Is owing and to be paid.

Q Ths ; ‘mi 1111

! That was Mr. Smith? A Mr. Smith: yes.
() | .

! Did you lately employ Mr. O Leary, an

accountant? A Yes.




14
Henry Diffany, direct.

Q To examine your books? A To examine
the books and make a statement.

Q Did he do that; did he examine your books?
A Sure, he did; the books are there.

Q Did Mr. O’Leary, as a result of his exam-
ination of your books render you a statement!
A X en,

Q I show you a statement with heading ¢“Dif
fany and Company, profit and loss statement,
December 31, 1923,’’ and ask you from whom yolu
obtained it, and what you understand it repre-
sents? A Well, it represents a loss in 1923 of
$1,804.71.

Q Well, il represents the statement of the
business for the year 1923, is that correct? A
That is correct.

Q You obtained this statement from whom?
A Mr, O’Leary, our accountant.

Mr. Beers: 1 offer this statement in evi
dence.

(Marked KExhibit D. 1.)

Q I show you a statement with heading ¢ Dif
fany and Company,’’ profit and loss statement,
December 31, 1924,”” and ask you from whom
you obtained that? A From O’Leary and Mec-
Neil.

Q They are— A (Interrupting.) Exper
accountants—tax accountants.

Q@ What do you understand this statement
shows? A Tt shows a loss of $6,149.51.

Mr. Beers: 1 offer this statement in evi
dence.
(Marked Exhibit D. 2.)

Q Referring to Exhibit D. 1 representing
» ‘ 9
profit and loss statement, December 31, 1923,

Henry Diffany, direct.

does 1t show with reference to profit and
A $1,804.71 loss.

Mr. Beers: 1 offer the books in evidence.
(Books are marked Exhibit D. 3, Exhibit
D. 4, Exhibit D. 5.)
(0 What are these books that I show you? A
These are sales books.
(Q What do they show? A They show the
sales from 1917 and part of 1916.
(Do they actually show the sales? A Some
of them have been duplicated. Some of them
have not gone out. I could not say. I don’f

You cannot say? A The real entries are
the ledger, but we have not got the ledger.
(0 What do you mean by ‘“The real entries
are in the ledger’’? A  When they pay the bill
of conrse it is credited up.
Q What? A When they pay the bill it is
credited up; we know they got the goods then.
Q. Is it true that the sales book might record

order which has never been delivered? A

Lnat 18 true: ves.

¥ And that the ledger only shows the sales?

A Yes

¥ And whether the money was received for

sale or not? A Yes.

W And the sales book might show an order
al was never filled, or, if filled not paid for,
is that correct? A That is correct.

W For the years 1916, 1917, 1918, 1919, 1920,
1921, and 1922, did you have books showing the
condition of your business? A Yes, sir.

W Where are those books? A Well, they

\\ 1
were

in the factory, on the shelf outside the

Sl L




Henry Diffany, cross.

Q Are they there now? A No.

Q Do you know where they are? A They
were burned up with the rest of the stuff there.

Q How came they to be burned? A From
the fact that the factory was burned.

Q When? A November 13, 1923.

Q The building which was burned is that
still standing? A There is a new building
there now.

(QQ Was the old building totally destroyed
or almost totally destroyed? A Almost totally

destroyed, yes.

('ross examination by Mr. Schenck.

Q Well, now, what period does the cash book
cover? A 1922 and 1924.
Q Take a look at it and tell me the date I

begins. A March, 1922, it begins.

(QQ What date? A Well, the first day of
March.

Q That book was in the safe at the time of
the fire? A Yes.

QQ And where is the book preceding that, th
cash book preceding that? A I don’t know.
[t is destroyed. It isn’t there any more.

QQ Take the sales book. Tell us when that
begins. A This one here?

Q Yes. A Well, January 6, 1923.

Q Is that the book which has been re-copied
from the old book? A Yes.

Q And from what book is the cash book or

sales book a copy? A (Indicating.) From

)

this one.

QQ When does this book begin? A It begins
October 1, 1919.

Q And what is that? A That 1s a sales
book.

17

Henry /)1"{]‘11)/(//, Cross.
(QQ When does it run to? A November 10,

(Q  Where 1s the sales book for the period
from November 10, 1923, to date? A (Indi-

45

catin

¢.) This one.
(Witness indicates Exhibit Defendant 3.)

(@ When was this book copied, this sales
book? A Somewheres along November, I guess,
or December.

Q Of what year? A 1923.

Q  And since that time who has entered items
here? A Mr. Osborne entered some of these
1items.

Q  And who else? A 1 entered some.

(0 What is the other old book that you have
there? A That is some more, further years
back ?

Q What is that? A Sales book.

(Q  What period does it cover? A January 8,
1917.

(  Until when? A September 27, 1919.

(0 Now, has that book been copied into this

one? A Noj it is only that one book because

11

s book is in such bad shape.

Mr. Schenck: Are you going to offer these
books in evidence?
Mr. Beers: You may go over them if
you want to. We won’t deny them.
Mr. Schenck: 1 will offer them in evi-
dence, if Mr. Beers does not.
) . ] . . { |
(Books are marked Exhibit C. 1 and Ex-
hibit C. 2.)
( o il ; . ,
) In which of these books is the record of
ur bank account kept? A In the ledger.




Henry Diffany, cross.

(Q Show me where in the ledger you can find

a record of your bank account? A T don’t know

where there is any bank account. I will have to

see. There does not seem to be any there. The

Manufacturers and Merchants Bank, I did my
banking with.

QQ Now, as a matter of fact you do not find
any bank account in the ledger at all, do you?
A No; there isn’t any.

Q In what bank was the money in connection
with this business kept? A 1In the Manufac-
turers and Merchants Bank.

Q Of where? A Newark.

Q And did you have a bank book, a pass
book? A Yes.

Q@ You had a check book, didn’t you?
Yes.

(Q Where are they? A 1In the safe; at home.

(Q Why haven’t you got them here? A I
wasn’t told to bring them here.

Q Did you always bank the proceeds of this
business in that bank? A Well, not altogether;
[ had it in two banks before.

Q Well, what two banks? A Three banks
altogether.

Q Tell us which ones they were? A The
Broad and Market was one, and the Newark
National and Essex Banking Company and the
Union National Bank.

(Q Have you those bank books and check
books at home? A No: I have some of them.
I guess one or two.

QQ Where are the others? A Well, they
were 1n use; we had them outside the safe; they

are gone too.

nriy /)///“(1;/‘//. Cross.

Q Who kept your books during the year
19237 A Well, Mr. Smith, the bookkeeper,
he kept the books.

(Q How long had he been keeping the books
for you? A He had been keeping the books
tor twenty years, I guess.

(Q Did he ever give you any statement of
sales for any year? A No.

(0 Did he ever give you any statement or any
iccount for any year? A No, he did not.

(Q Did he ever give you any statement at all
showing the business done, and the disburse-
ments in connection with the business? A Yes,
every month.

! Have you these statements? A Not all of

em. Kor 19232

Q For any year? A T think so. I ain’t

sure.

Q  Where are they? A T think they are in
he safe; .

How long has he been making it a prac-

of giving you a monthly statement? A

éry time he comes. I mean every month he
comes or every two months.

' Has he been your bookkeeper for the last
iwenty years? A Yes, sir.
~ & And he kept your books for you before you
1ad business relations with Mr. Oshorne, didn’t
he? A Yes.

W And at the time yvou began business rela-

ons with Mr., Osborne, what sort of business

T€ you carrying on? A Frames and novel-
S and purses or vanity cases, things like

{ Tha 1 gl .
! The books that you used at that time
continued to be the books of your business? A

Y,

used the same bhooks.




Henry Diffany, cross.

Q You did not open any new set of books!

A No.
Q@ At that time did you owe any money in
connection with the business? A  Some; yes.

Q How much and to whom, if you remem-

ber? A Well, T owed the bank $5,000, T know,
and some other bills. T owed bills, but how much
I couldn’t say.

Q You don’t remember how much the bills
were? A No; I couldn’t say.

Q@ Was that indebtedness of $5,000 subse-
quently paid? A Well, it was paid off before
1918 or 1919.

(Q And that was out of the proceeds of this
business that you conducted? A Not Mr. Os-
borne’s part; no.

Q You say it was paid off? A Yes.

Q How was it paid off? A Outstanding ac-
counts and my business that I had.

Q How long did you continue your frame
and bag frame business? A 1918, when we
moved, then I stopped altogether the frames.

Q You stopped altogether. A I had some
frames in stock. I sold what I had in stock.

Q You did not make any more? A No; |
didn’t make any more.

Q After 1918? A No; I didn’t make any
more frames.

Q Did you take an imventory? A No.

Q@ Never? A No.

Q During those early years, how did vou
know how much of the business was done in
the shaving stand line, and how much in the
bag frame line? A 1t is all in the book there,
[ could not say how much. Tt is nof sepa
rated, but you can tell the different names.

Q Did anybody separate them? A No.

21

Henry Diffany, cross.

Q@ When Mr. Smith made up your monthly
tatement, did he separate it? A No.

(QQ How could you tell how much you owed
Mr. Osborne? A In many ways I didn’t owe
him anything. He was getting more than T
agreed to give him.

Q Did Mr. Smith’s figures indicate that to
you? A No.

(Q Did they show that? A Noj; they did not
show that.

QQ What did they show in relation to Os-
borne? A  Well, there was a separate account
kept in the book for how much he got.

(0 Is that in the book which you have before
you there? A Yes; it is separated.

Show me where Mr. Osborne’s account is
separated there, if you will, in any one of them?
A (Indicating.) There.

¥ And now, you say pages 94 and 95 of
lixhibit D. 4, which is the ledger, indicate the
account of Mr. Osborne for salary and commis-
sion? A Yes.

" And in whose handwriting are those pages?
Mr. Smith’s.

Mr. Smith made this? A Yes.

©  From what did Mr. Smith get these items
that are entered here? A Cash book.

W And looking at page 94, beginning at the

0p, tor instance, the item of January 30, what
does that mean? A That is to the end of
January.

W ““January 30, to S. C.,”’—what does that

A ] suppose in this book.

What does ““13’’ mean, do you know?
vill find out.
()
L

| You say KExhibit D. 4 is in the handwrit-
mg of Mr. Smith? A Solely, ves.




40

Henry Diffany, cross.

Q In the cash book is your handwriting?
Yes.

Q Did Mr. Osborne enter anything in there?
A No; he did not.

Q All he entered in was the sales book? A
Sales book; yes.

Q Then, after you gave up selling bag frames
in 1918, all you sold or manufactured and sold,
were these novelties that you manufactured and
sold in connection with Mr. Oshorne; isn’t that
so? A Yes.

Q So that after 1918, all the business that
you did was in that line? A Not all. I sold
some frames.

Q When did you stop selling frames en-
tirely? A I couldn’t say that. Maybe a year
ago, something like that, maybe two years ago,
I could not say. The book will show it.

Q Which book will show it? A Any of these
books will show that.

Q Which one in particular? A Well (indi
cating), this book here.

Q What is that book? A That is a sales
book.

Q You are pointing to the old sales book?
A Yes.

Q That has been re-copied into the new one!
A No. This is the sales book here.

Q I say that is the one you are pointing to’
A Yes.

Q Did you sell these bag frames to more than
one person or all to one house? A More than
one house.

Q During this period Mr. Smith would give
you monthly statements? A Yes.

Q Of how the whole business stood? A Yes.

Henry Diffany, cross.

Q@ You have not any of those monthly state

nts, have you? A No; I have not.

(@ And so far as the A (Interrupting.) I
haven’t any statement, of those statements far-
ther back than 1923.

(Q What did you do with those statements?

[ had them on the file.

(Q  Did you ever give Mr. Osborne any of those
statements? A He saw them every month.

(Q He saw them? A They were in the book

him to see.
[t was on the basis of these statements
he made up his figures, was it not? A Oh,

(Showing witness.) You recognize the

handwriting here? A Yes. That is right.
These are in Mr. Osborne’s handwriting?
\'l‘\'

(Papers shown to witness are marked
C. 3 for identification and C. 4 for iden-
71]31'.‘11]()]1.)

Mr. Beers: I am going to object to any
fw\iinlun_\' as to any statements that were
gotten up by Mr. Osborne. In other words,
[ want to object to the statement of figures
in the handwriting of Mr. Osborne being
considered in the taking of this account,
for any purpose, at this time.

¥ You saw these ficures in Mr. Osborne’s life-

tme, didn’t you? A T don’t know whether I saw

Nnoeg

se. | saw some figures.
(L’ \y]‘l l]ll ]”.('-\‘(l“t“(l 1() .\'()I] ad ‘\1211(’]]“\111, (]i(]

¢ not, in his lifetime, as he computed it, of
'Codamount of sales and the amount to be
Harged against him? A He didn’t give them to

0. He put them in my desk.
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Q In whose desk? A In my desk.

Q Did he keep them there? A Yes: he kept
them there.

Q Is that what you mean by saying that he
put them in your desk? A Yes.

Q Did you use the same desk, you two men
A Yes.

Q You saw these figures that he had written.
in his lifetime, did you not? A Yes: I saw
them.

@ And where did he get the figures that he
had, in his lifetime? A Well, he got his sales
figures from these totals that he put down—
these totals that he put down. These purchases,
they are not all down there, the purchases.

Q Did he get any figcures at all from M.
Smith? A No; he did not. He saw these fig-
ures. They were in the book for him to see. I
don’t know whether he saw them or not. He
had access to the book.

Q Did you and he ever discuss the amount
of sales or the amount or disbursements in con
nection with the business? A Not that |
know of.

Q Did you and he ever discuss the Smith
statement, that is, the statements that Mr. Smith
made up? A No.

Q Did you ever draw any money from the
business? A Sure, I did.

 Where would that appear in these books!
A In my account.

Q In the ledger? A In the ledger, yes.

Q From the time the business began you drew
something out from it? A The first three years
I did not.

QQ During the first three years, you paid off
this $5,000 note, didn’t you? A Yes; but not

Henry Diffany, cross.

from anv earnings or profits that Mr. Osborne
had anything to do with.

() Where did the money come from that paid
off that note? A From my outstanding ac-
counts that came in, and also the frame busi-
ness; I was doing the frame business in 1916.

Q@ Were those books destroyed too? A They
are destroved, also. The 1917 sales book 1s here.

Q Was the stock that you and Mr. Osborne
were carrying in the novelty business insured?
A The stock was insured, yes.

For how much? A $4,000.

Was that money collected? A Yes.

And what disposition was made of i1it? A
was deposited in my account in my bank.

Does it show? A No: sir: it does not

[n what bank was it deposited? A Fidel-
[ Elinlt.

To your account? A Yes.
 Is the receipt of that money indicated
anywhere in the books? A No, sir. It is not.
¢ Why not? A Because Mr. Osborne suf-

L

tered 1o loss in the business he was doing.
 Did that insurance received by you cover
the loss in stock through the fire? A Not all

of my Joss. I had some frames there yet, stock

of [rames,

@ Did that cover all the loss in the Osborne

isiness? A Cover the loss?

¥ Yes. A There was not that much there.

@ There was not that much? A No.

Q How much of the $4,000 -you mean to say
that you still had bag frames in 1923? A Why,
certainly I had.

@ How many bag frames, and to what value?

The value was about $6,000,
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Q@ You had that much in 1923? A Yes.

Q In bag frames? A Yes.

Q How much stock in the shaving stand busi-
ness did you have? A About $800—$835—some-
thing like that.

Q How do you fix that figure? A Well, when
we uncovered everything. We took everything
out, and I found out that much.

Q $835? A Yes.

Q Who made that up? A What do you
mean?

Q Who computed that amount? A
bookkeeper computed it.

Q@ Mr. Smith? A Yes.

Q Was there any record made of it? A Only
the paper. That is all.

Q There is nothing in the books? A No.
It was already removed to the other factory.

Q Have you any way of telling as to what
the sales for the year of 1919 amounted too?
A There is the book there.

Q In which book? A In this sales book
here, if it is correct.

Q You add, ‘“If it is correct,”” what is there
incorrect about it? A I don’t know what is
incorrect about it. You will have to go over it
and see if.

Q Have you ever been over it for the purpose
of determining whether or not it is correct? A
No; I have not. I have been over it, yes, in a
way, checking off some of the frames out of it
and trying to find out something about it.

Q Have you found any item that is incorrect?
A 1In 1919?

Q Yes. A T could not say that offhandedly.
I don’t know. They are checked off in there.
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QQ Have you any idea as to whether or not
the true amount of sales shown for that year
was $03,381.83? A No; I could not say that.
Q@ Will you say that they were not that
amount? A I could not say that they were
not or they are.

(Q Have you any way of telling the cash dis-
count tfor that year? A Not unless I had the
ledger,

(Q The sales book would show more or less
than the ledger? A Well, of course.

(Q  Which—more or less? A The ledger
'U\‘mlt].

(¢ Would the sales book show the receipt
OI more money than the ledger would or would
it show the receipt of less money than the ledger?
A T could not tell that.

( Have you any way of telling the amount
L the purchases for the year 1919—materials
purchased? A Well, they are in that book.

hether they are correct or not. I could not

that either.
They are the books of your business, are

A Yes.

Q@ You never thought they were incorrect?

A

ledger and the cash book.

The ledger is gone, 1s 1t not? A Yes;

[ do not go by the sales book. I go by the

e

at 18 gone.

R Is there anything that is any nearer cor-

which you have, or which is in existence,

han the sales book? A No: I don’t know.
()

[here is nothing any nearer right than
¢ sales book? A 1 cannot tell you that. 1

nothing to go by.

You say the sales book shows the material
Was purchased during the year? A Some

40
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What does it not show? You say ‘‘Some
of it”’? A 1 could not tell you that now.

QQ Why do you say it does not show all of
1t? A  Well, sometimes the bill comes 1n after
the bookkeeper had been there for that month,
and it is paid and filed away. For instance, the
30th of the month; he comes on the 28th, and I
pay it and file it. We try to keep it separately.

Q That is the only explanation? A That
1s all.

Q Does it show the pay-roll? A No; it does
not show the pay-roll.

(Q Where does the pay-roll appear?
the ledger.

Q Does it appear anywhere else than in the
ledger? A Yes; we had a pay-roll book.

Q Whereisit? A I have only got one.

Y
Q@ Where is it? A 1 have that in the sale
the one I am using.

Q That is current pay-roll book? A Yes.

Q You will produce that before the masteg
if requested? A Yes; you can have it, but it 1s
copied off in the ledger just the same.

Q Does the ledger show the amount of pay-
roll? A Yes.

Q You don’t know anything about how far
back that pay-roll runs, do you? A I could
not say.

Q Is there any record of expense other than
the sales book? A Iixpenses don’t show in
the sales book.

Q Where do they appear? A In the ledger.

Q Do they show in the cash book? A Yes;
they show in the cash book also.

Q Do they show in the check book? A No;
they don’t show in the check book, not all. Some
times they were paid by cash.
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Q You did pay sometimes in cash? A Oh,
ves; we had to have a petty cash book.

Q Well, now, will you say that the net for
the year 1919 was $11,317.41? A For what?

QQ The net profit. A 1 could not say that.

Q Well, how much was it? A I don’t know.

(Q Have you any way of telling? A No; I
have not.

Q Why not? A There is some statement
there Osborne has been using. That is the only
way I can tell.

(Q Is that substantially correct? A I could
not say that. I don’t know.

Well, are you willing to accept it as cor-
A No; I do not. No, sir.
What is the matter with it, in what par-
1s 1t wrong? A T don’t know what is
matter with it. I cannot say. There is a
tatement made up showing what the profit really
as far as we can know about it.
Have you any way of telling whether the
profit for the year 1920 was $20,638.31? A
was not that muech.
@ How do you know? A Well, T don’f

Then, why do you say it was not that
A I could not say it was $20,000 be
i there was some stock there he didn’t fieure
With, something he didn’t deduect.
@ Where is it? A I don’t know where if
[ could not tell you.
(‘), | Where is the record of it? A I cannot say
this time. T cannot say where that was.
(k: \.\ hy do you say he did not deduet it? A
don’t know what the stock was that time;

[ could nof tell you.
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QQ How do you know he has not deducted it

in that figure? A T could not say.

Mr. Beers: 1 again object. 1 take it
that my objection goes to all of these figures
that are being introduced, for which there
1S not basis.

QQ Have you any way of telling as to whether
or not the net profits for the business for the
year 1921 were $9,865.250? A I have no way
of telling; mo, only Mr. Osborne’s figures, what
he made.

Q Will you say that that was the net profit
for that year? A No; I will not.

Q Will you say that it was not? A I won'l
say neither one, because I don’t know.

QQ Why don’t you know? A Because I don’t
know.

QQ Was any statement made of the net profit
for for the year 1921? A No; there was not.

Q@ You had Mr. Smith’s statement, didn't
you? A Monthly statements, yes, not yearly.

Q From those monthly statements you could
make up the yearly statement, could you not!
A Yes, you could, but I did not.

Q Did you know for the year 1919, 1920, or
1921 how the business stood, for any one of
those three years? A No; I did not.

Q Did you know at any time how it stood? A
No; I didn’t know how it stood. I only know
about the bank account.

QQ You only know about the bank account?
A That is all.

Q You have that bank account? A No; I
have not. What do you mean bank account.

)

Did I have whose bank account?

Henru /))',,"/.',/}/v//, Cross.

(Q Have you the check book, or bank book?

L

No: T have the check book I think for 1919

(Q The check book only? A No; the pass

book.

Q The pass book? A Yes.

(Q Have you got the check book for 19197 A
No; I have not.

[n what bank was the account for those

ars? A From 1919?

( Yes. A Manufacturers and also Broad
and Market.

Q Have you any way of telling as to whether
or not the sales for the year 1922 were $43.-
614457 A T have no way of telling.

 If Mr. Osborne had fieures that indicated
that they were of that amount, have you any
dea as to whether those figures were right or

A Noj; I have not.

Q Have you any way of telling what the
ipenses were for that year? A There is no
book here for that.

@ Where is the book for that? A That has

en burned up in the fire.

{ Have you any way of telling whether the
et profits for the year 1922 were not $5,546.89?
A No; I

What was the net profits for that year?
't know.

3 Was there a net profit for that year? A

think there was, yves, of some kind.

How much was it? A [ don’t know.

Have you any way of telling as to what the
profits for the year 1923 was? A Yes.

Q How? A
Q

have no way of telling.

- By the accountants’ figures.
lhat is the only way? A There was no
['here was a loss,

5 4
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Q As a matter of fact, was there not a net
profit for the year 1923 of $14,736.71? A No.
sir. There was not.

Q How do you know there was not? A Be-
cause the accountant went over the books.

@ That is the only reason that you have for
saying that there was not that profit? A That
is all, yes.

@ And so the only thing that you know about
the net profit for any of these years, is what the
accountant shows? A That is right.

Q You don’t know, of course, where the
countant got his figures from? A Yes; he
got them for the statement there.

Q What statement did the accountant get
them from? A He used Mr. Osborne’s state-
ment and whatever we had.

By Mr. Beers.

Q In the sales book are there items of rent
received? A Yes, rent received and machinery
sold.

QQ Whose rent was that? A My own prop-
erty, rent from my own property.

Q Whose machinery was it? A That was
sold?

@ Yes. A My machinery.

Q In whose hand-writing in the sales book
are the receipts of rent made? A Some is in
my hand-writing ; some in his.

@ You were asked concerning the shaving
stand stock. T understand that that was the
stock in which Mr. Osborne was interested? A
Yes.

QQ This stock was stock and not a complete
shaving stand? A No: it was not complete;
it was not finished.
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@ You say they were removed to the present
factory? A Yes.

QQ And were there used? A They were
used.

By Mr. Schenck.

@ Do you remember what the bank balance
was January 1, 1924? A No.

(Q As a matter of fact, was it not around
$10,000? A Something like that, yes.

() There was that much money in the bank?
A Yes.

(  And didn’t you suggest to Mr. Osborne that
there be a division of that money in the bank
at that time? A Well, T did; yes.

How was it to be divided? A I was

to divide it with him.

Why didn’t you? A He did not ac-

1t. ks

How much of it was he to get? A What-
ever, there was, half of it.

Q And it was around $15,000, was it not?
A Yes; but I did that because I did not want
10 go to law. He was not entitled to it.

Q What bank was that in? A The Manu-
urers and Merchants.
¥ And that was profit from this business,
Was it not? A Oh, no; not altogether; no, sir.

¥ From what business was it? A From
everything.

@ That was profit from everything? A Yes;
and some of my money that I put in and did

not draw out,
()

)
fact
)

F'rom 1916 on, you and Mr. Osborne had

drawn some moneys out of the business, had
you not? A Yes.
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@ And you had paid the expenses of the
business, had you not? A Yes.

@ And in 1924—January 1, 1924—you had
around $15,000 in the bank? A Yes.

@ And it was in the business account, was
it not? A Yes. Some of it was my money,
though.

@ How much was your money? A The
statement shows it.

@ And you offered to divide that money with
Mr. Osborne, didn’t you? A Yes.

Q Without any deductions? A At that time,
yes. I don’t offer it now any more. 1 guess
not.

Q Had you, up to that time, anything other
than the monthly statements prepared by Mr.
Smith? A Noj; up to that time I had this ac-
counting in 1923.

@ When did you have this accounting? A In
1923.

Q You had the accounting in 1923? A This
accounting here, whatever he has got there—
1923 and 1924.

Q The accounting that you now have, was
made up, was it not, after you offered to divide
this $15,000 with Mr. Osborne? A No; it was
before.

Q@ I am asking you: Did you have Mr.
O’Leary or any other accountant g0 over your
books before you offered to divide this $15,000?
A Noj; afterwards.

@ How long after? A T don’t know. I think
it was made in March sometime or February.

By Mr. Beers.

Q You say that you are not now willing
to divide that sum of $15,0002 A No, sir.

Henry Diffany, cross.

Q@ Why not? A I don’t do that any more
now. I did that before, because I did not want
to go to law about this. I was liberal about it.

(Q You said that money was in the business
account. What do you mean by ‘‘Business ac-
count”’? A Well, Diffany and Company.

Q  When did you say you had Mr. O’Leary go
over your books with reference to the time
when you were willing to make a division of
this money with Mr. Osborne? A Tt was right
after—about three or four weeks afterwards.

Q Were you willing after that to make a
division? A No, sir; not after I found out the
affairs, how it stood.

( What do you mean by that? A Well, how
the business stood.

( What do you mean by ‘“How the business
stood”’? A Well, seeing what losses I had in
the business.

Q  Do. you know whether or not your insur-
ance money formed any part of that $15,000?
A Noj it did not.

By Mr. Schenck.
 Did you pay any income tax for any of

those years?

Mr. Beers: That is objected to as imma-
terial and incompetent and irrelevant.

The Master: T will allow the question.

A T paid income tax, but not for the business.
@ Did you file any report of business done
by Diffany and Company? A No, I did not.

W For any year? A No.
W Did you file any return other than your in-

dividual return? A No; I did not.
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Q Mr. Osborne and you discussed the in-
come tax returns for this business, didn’t you?
A N(),

Q You say you never filed any? A No.

QQ Have you filed any income tax returns for
the business for the year 1924? A Yes.

Q Have you a copy of that return? A No;I
haven’t a copy. They have it here.

Q Did you file an income tax return for the
vear of 1923? A Yes.

Q@ And have you a copy of that return? A
Yes; we have a copy of that.

Q Have you a copy of the return for the
yvear 19227 A No; I have not.

QQ Where is it? A I don’t know. I didn’f
have anything to do with that. T didn’t file any
for the business.

Q But you did for 1923, and 19242 A Yes.

QQ And you have copies of those? A Yes.

Q Where are they? A Mr. Beers has got
them, I guess. They are here somewhere.

Mr. Beers: There are none here among
my papers.

Q In what name did you file your returns
for the year 19222 A 1 did not file any.

@ For the year 1923? A In my name, and
1924 also.

Q 1924 was in your name, and that included
the business done by Diffany and Company!

A Yes.

Q And you say that your attorney has that
copy of those returns? A 1 don’t know whether
he has it or not. I have a copy somewhere, but
I don’t know where it is.

Q Will you produce it before the Master? A
Yes, sure. I can get a copy of it.
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Mr. Schenck: You say you have not these
returns?

Mr. Beers: Noj; I haven’t them.

Mr. Schenck: That is all for the present
for this witness.

JOSEPH A. SCHROEDER, sworn as a witness
on the part of the defendant, testifies as fol-
lows:

Direct examination by Mr. Beers:

@ What is your calling? A Accountant.

 You are with the firm of O’Leary and
McNeil? A Yes.

(Q Tax consultants and accountants with of-
fices in New York and Brooklyn? A Yes; 44
Court street, Brooklyn.

QI show you Exhibit D. 1 and ask you to
examine it and say what it purports to be or
what it is.” A It is a profit and loss statement.

Q Of what? A For the year 1923 of Diffany
and Company.

' And what does it show as to profit and
loss? A It shows a loss of $1,804.71.

How did you reach that result? A Through
an analysis of Diffany and Company’s books.

) For the year nineteen hundred and— A
For the year 1923.

Q I show you Exhibit D. 1 and ask you tao
examine it and say what it shows. A Tt is a
profit and loss statement for the vear ending
December 31, 1924, of Diffany and Company.

¥ And what does it show as to profit and
loss? A Tt shows a loss of $6,149.61.
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Q@ How did you ascertain that result? A
Through an analysis of Diffany and Company’s
books.

@ In what book is the bank account of Dif-
fany and Company for the years 1923 and 1924°
A In the cash book.

Cross examination by Mr. Schenck.

@ Have you any working papers as to how
these items are made up indicating the totals?
A  We have.

@ Where are they? A T have them in my
pocket. Here they are.

(Q Take the statement for the year 1923, the
sales at $41,962.96. Show us where you get that
total from? A That is taken from the sales
book.

(@ Where are the working sheets that pro-
duce this total? A We simply show the total
by the sales book for the year.

Q@ Where are the working sheets that show
how you get it. T ask you whether you went
by the sales book and took off each item and
showed the discount and the amount collected?
A What do you mean the amount collected?

Q I ask you to tell me how you arrived at
the figure, $41,962:90? A By taking the various
monthly total of sales as they appeared in the
day book.

@ Are these the working papers that you have
before you? A Yes.

Q By which you did that? A Yes.

(  Where did you get the figures, ‘“less return
$707.62°’7 A That is also taken from the day
book.

Q Cash book? A No. This sales book is
nothing else but a journal.
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And you took it from there? A Yes.
And you say that $707.62 is the total of the
A I'do.

! And do the working sheets show it? A
They do.

 The item ‘Less discount, $901.03’’ came
from where? A That, I don’t remember where
that came from. T think it came from the cash

Well, who knows any more about it than

do? A  Well, T handle quite a few cases
in a year, so 1 cannot remember Just where it
was taken from.

Q Look at these books and tell us? A It
was taken from the cash book.

What bank balance did this concern have
as of January 1, 1923? A Around $23,000.

Q In what bank was it? A Part of it was in
the Broad and Market, and part in the Manu-
facturers.

Q Can you tell how much was in each bank?
A Well, there was $14,000 in the Broad and
Market,

Q Even $14,0002 A No; $14,983.89.

Q And what was the amount in the other
bank? A $8,318.45.

@ Where did you get that from? A Through
an analysis of cash, reconciliation between the
bank and the check stubs.

Q In what books does it appear? A It does
Ot appear in any of the books.

¥ Did you do it, or did some one else do 1t ?
A T did it.

Q Well, in what book did the items that
make up that bank account appear? A Well,
on the two check stubs.
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Q On the check stubs? A Yes.

@ And in the pass books? A 1In the pass
books.

@ And in the name of Diffany and Company?
A Yes.

Q And at the end of the year 1923, Decem-
ber 31st, what was the bank balance? A That
I just gave to you.

Q Have you the amount of the bank balance
as of January 1, 1923? A That is approximately
$9,000.

Q Why do you say ‘‘approximately’’?
Well, we have two different bank accounts.

Q What were the items? A There is the
Broad and Market, $4,826.60, and the Manufac-
turers, $4,370.82.

Q Where did you get these figures? A That
1s as between the check stubs and the bank
book.

Q Do you know as to whether or not th(:u
bank balance was in those banks? A It was in
the banks.

Q You checked it with the bank returns, I as-
sume? A I did.

Q In your working sheets for the year 1923
do you show any bank balance as of any other
time than January 1, 1923? A Which working
sheets have you reference to?

Q For the year 19232 A No. .

Q You, for your concern, made no analysis
of this firm’s accounts for any other years than
1923 or 1924, did you? A No; I did not.

Q Where did you get the item of inventory,
January 1, 1923, as $4,022.41? A That was
submitted to me.

Q By whom? A By Mrs. Diffany.
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Q In what form was it submitted to you?
A That I don’t remember. T think it was a
statement.

Q  Where does it appear in your working
sheets for the year 1923? A What do you mean
—the statement?

Q@ Yes. A T just took the figure and put
the figure in my working sheet.

Q  Was there any memorandum or book sub-
mitted to you indicating that amount of in-
ventory as of January 1, 19232 A There is no
account in any book.

Q  Was there any memorandum submitted to
you? A Yes; a memorandum.

Where is it? A That I could not tell you.
That was returned when we returned the books.

QDo you remember what else that memoran.
dum showed other than this sum total that you
have incorporated in your statement? A I do

From where did you get the amount of
purchases, $14,829.44?7 A  That is taken from
the day book here.

¢ Which book? A (Indicating Exhibit (.
2.) This one.

Q@ Your working sheets show what in rela-
tion to that? A What do you mean?
@ Well, the items in the total. A The totals
each month,

¥ Your working sheets show the totals of
cac

(
C.

v
I month? A Yes.

! Of the items which you took from Exhibit
<! A That is right.

\‘L And $14,829.49 is the total for the year?
A Yes.

W Where did you get the item of ““Less dis-

counts, $243.45°°? A From the cash book.

)
}
)
I
)
)
)
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@ And do your working sheets show the items
that made up that amount? A The monthly
totals.

Q Only? A Only.

Q And “‘less returns, $164.86’’—where did
you get that from? A T believe it is taken from
here (indicating Exhibit C. 2).

@ From where did you get the item ‘‘Inven-
tory, December 31, 1923, $834.31”’? A That was
submitted.

@ By whom? A T don’t remember. Either
Mr. or Mrs. Diffany.

Q Where? A At the office.

Q  Your office? A At our office.

@ Brooklyn? A In Brooklyn.

Q Do you remember in what manner it was
submitted? A Memorandum.

Q Do you remember anything else on it be-
sides that one item? A T did not.

Q@ Were there any other items? A That I
could not tell you?

Q Where did you get the items ““office salary
and commissions, $2,665.02’’? A  From the
ledger.

The item of General Expense, $4,488.96—
where did you get that? A That is from the
ledger.

Q The item of ‘‘Pay-roll, 13,359.63’'—where
did you get that from? A That is also from
the ledger.

Q@ ‘“Rnt, $1,400’? A That is from the
ledger.

@  What do your working sheets show in ref-
erence to these items? A Just the totals.

Q Monthly or yearly? A Yearly.

Q Well, taking up the statement for the year
1924, Exhibit D. 2, were the items of sales and
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returns and discounts making up the total of
$34,113.29 arrived at in the same manner as the
items in the statement for the year 19237 A
They were.

Q From where did you get the item of ‘‘In-
ventory, January 1, 1924, $834.51°’? A That
was submitted.

 On a memorandum by itself? A On a
memorandum.

( By itself? A I couldn’t say whether it
was by itself or not.

Q  Where did you get the item of ‘‘Purchases,
$17,077.76”’? A From the day book.

( ‘““‘Less returns $188.13; discount $174.052”’
A The returns from the day book; the discounts
from the cash book.

Q  Where did you get the item of ‘“‘Inventory
December 31, 1924, $1,142°’?2 A Submitted.

Do you know whether there is anything else
on that memorandum besides that one item? A
[ do not.

( Have you that memorandum? A No.
 What was done with is? A I believe it
was returned.

Mr. Schenck: I call upon the other side
to produce that memorandum which was
given to the accountant, if you have it.

Mr. Beers: We have not the memorandum
you ask for here. Whether they have the
memorandum or not, I do not know. T will
try to ascertain.

Mr. Schenck: If they are found you will
produce them at a later date?

Mr. Beers: Yes, indeed.

@ The items of pay-roll, office salary, rent

and expenses shown on the statement as of Janu-




44

Joseph A. Schroeder, cross.

ary 31, 1924, were received from the same source
as the similar items on the 1923 statement? A
That is correct.

Q And those totals and the items that go to
make up the totals are shown on the working
sheets for the year 1924? A That is right.

QQ What was the bank balance as of December
31, 19247 A $17,589.93.

Q All in one bank? A That I could not tell
you?

Q Can you tell what bank that balance was
in? A I can tell where part of the balance
was.

Q Please tell us. A That was in the Mer-
chants and Manufacturers National Bank.

QQ And where was the rest of it? A That
I don’t know.

Q How much was in the Merchants and Manu-
facturers National Bank? A $6,589.93.

Q In the account of Diffany and Company!
A That is right.

Q From where did you get the total bank
account and where did you get that particular
item in the Merchants and Manufacturers Na-
tional Bank? A That was checked up, getting
the reconciliation of the balance sheets submitted
by the bank at the end of that month.

Q Those were checked by you with the pass
book and the check book of Diffany and Com-
pany? A Yes, with the check book and the
Bank statement.

Q Your working sheet shows those items? A
That is right.

Q And those (indicating) are the working
sheets for the year 192372 A They are.

) And these (indicating) for the year 1924!

.A l es.
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Mr. Schenck: I ask to have these marked
separately for identification.

(Marked C. 3 for identification and C. 4
for identification.)

(Q These statements marked for identifica-
tion, C. 3 and C. 4, are the sheets that indicate
the items taken by you from the various books
that you have told us about and from the memo-
randums, which have resulted in these statements
for the years of 1923 and 1924, that are marked
Exhibit D. 1 and Exhibit D. 22 A That is
right.

Q Did you make any other examination of
the books or records of this company other than
that embodied in these two sets of working
sheets and these two statements? A This is
the only work that I was identified with—

 Just these, yon don’t know whether your
concern made any other examination of the books
and records of this company or not? A No.

Re-direct evamination by Mr. Beers.

(  Mr. Schroeder, I believe you testified that
i December, 1923, you found that there was in
the banks the sum of $17,589.93? A By that I
mean not necessarilly in the bank. That was
In cash or on hand.

¢ Did you add to the item of cash in the
banks the item of $11,000 of the insurance money?
A T did.

( That was in another bank? A Yes.

At that time the Diffanys called your at-
tention to the fact that there was not in the
Broad and Market and in the Manufacturers
Bank seventeen thousand and some odd dollars
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of money belonging to the business? A That
1S correct.
Q That there was not that much money in
the bank—is that correct? A That is correct,
Q Didn’t they call your attention to the fact

that there was $11,000 insurance money in an-

other bank? A They did.

Q Which covered loss on machinery?
They did.

@ Frames and $835, I think, shaving stands
or $800. Do you remember they called that fact
to your attention? A I don’t know just what
it covered, but they called attention to the $11.-
000 deposited in some other bank, and that is
what is recorded on the working sheets here.

Q That is recorded on the working sheets
you say? A That is correct.

By Mr. Schenck.

Q Just suppose you turn to your working
sheets for the year 1923, to the bank balance
at the beginning of the year and at the end
of the year? A Here is one of them.

Q What does that represent; is that a memo-
randum you have got? A That is the only
memorandum I have as to that bank balance.
That is the amount shown on the bank statement,
and this (indicating) would be a check outstand-
ing as of that date, which had not been through
the bank.

Q What bank is that? A That is the Manu-
facturers National Bank.

@ What was the bank balance January 1,
19237 A What do you mean—the total bank
Balance?

Q Yes. A I don’t know. I will have to
figure it up. $9,157.42.

47

Joseph A. Schroeder, re-cross.

(@ Was that money actually in the bank? A
That was in the bank.

Q And to the credit of Diffany and Com-
pany? A That is right.

QQ So far as you know, it was the avails of
the business of Diffany and Company? A That
1s correct.

Q What do your working sheets show in
reference to additions to that amount deposited
during the year? A It shows nothing as far
as deposits are concerned.

Q Does it show anything as to withdrawals?
A No.

Q  Where and how did you deal with deposits
and withdrawals? A That is all recorded in
the cash book.

Q And is that the only place that you deal
with the deposits and withdrawals? A Well,
it 1s shown in the cash book, and also in the pass
]m«)]{. :

Q And it is shown on the bank statements,
too, 1s it not? A . Yes.

¥ And you deal with it in all three places,
don’t you? A I would not say the three places.

In two places anyway.
Which two? A The cash book and the

check stubs.

Q  What was your balance as of December 31,
19237 A Actual bank balance?

® Yes. A That was $12,302.34.
¥ And that was actunal money in the bank,
Was 1t? A That is as far as I know. That did
not include that $11,000.

Q It did not include the $11,000 that you
Spoke about? A No.

@ Where was that? A Well, that was in
Some other bank account. Which account that
Was in I do not know.
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Q This account was Diffany and Company
that you are testifying about, with twelve thou-
sand odd dollars in? A That is correct.

Q Was it all in one bank? A No; in two
banks.

Q What amount and in what bank? A Broad
and Market National Bank, $3,983.89, and the
Merchants and Manufacturers Bank, $8,318.45.

Q Do your working sheets show anything
else in reference to the bank accounts other than
those items which you have testified to in answer
to the last few questions? A What do you
mean ?

Q Other than those figures that you have
read off, do your working sheets show anything
else with reference to the status of the bank
account? A These last two figures.

QQ This one that you read and (indicating)
this one? A Surely, and that $11,000.

Q Where is that considered and dealt with
in your working sheets? A That is dealt with
in the final balance sheet which would show the
actual cash balance.

Q You say the $11,000 is not included in the
$12,000. What was the cash balance on hand,
then, at the end of the year? A At the end of
19237

Q Yes. A $22,302.34.

Q And what is that the sum total of? A
That is the sum total of cash supposed to be
in the bank.

Q And how does that total reconcile with
the bank account as you have testified it was at
the beginning of the year and as it was at the
end of the year? A 1 don’t get what you mean.

Q Where does the $11,000 come in? That
is what 1 am trying to get at. A Well, that
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I cannot tell you. I don’t know what bank ac-
count it is 1in.

QQ And the only knowledge that you have
about there being any $11,000 is the fact that
vou have been told about it. It that it? A That
is correct.

Q What you have been told about it you have
been told by whom? A Either Mr. or Mrs.
Diffany.

Q Did they give you any memorandum of it?
A They did not give me any memorandum.

(Q Did you see any memorandum of it? A
That I don’t remember.

(  Were you told about it by word of mouth
or in writing? A I was told about it.

Q The items as to the amount of bank ac-
count at the beginning of the year 1924 and at
the end of 1924 that you previously have given
us, indicate actual cash balance in bank as of
those two respective times, do they not? A That
1S right. )

Q And have no relation whatever to the item
of $11,000? A That is included in these figures.

( You say the balance in the bank, as of
December 31, 1923, is twenty-two thousand odd
dollars, do you not? A $22,302.34.

 Turn to your working sheets for the year
1924 and show me where you deal with the bank
balance as of January 1, 19242 A Working
sheets for 19247

 Yes. A That won’t show on the working
sheets for 1924,

Do you deal with the bank balance for
year 1924 in your working sheets? A No.

Q  Well, have you any record of the bank
balance as of January 1, 1924? A That would

1 3 . ‘
be the same as T gave you for December 31, 1923. 40
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(@ Where does it appear in your working
sheets? A (Indicating) Right here.

Q Where does it appear in your working
sheets for 1924? A The working sheet for
1924— The balance at the end of this year
you use as the opening balance. It is not neces-
sary to set it up again. It is a duplication.

@ Nowhere in your working sheets for 1924
do you deal with deposits or withdrawals from
the bank balance? A No.

Q Do your working sheets for the year 1924
show the bank balance as of December 31, 1924!
A They do.

@ Where? A (Indicating) Right here.

Q And what do they indicate to be the bank
balance as of December 31, 19247 A $17,589.93.

@ And what does that include? A That in-
cludes the $11,000.

 And have you any record in your working
sheets of the deposits made in the company ac-
counts that made up the $22,000 in 19232 A No.

Q Have you any record in your working
sheets of the deposits that were made in the
account that make up the balance as of De-
cember 31, 1920, as $17,0002 A I have.

@ Where? A Here (indicating) is one of
them. T believe that I have given you that be-
fore.

Q That is one bank. Where is the other bank?
A That is all. The other bank had nothing in,
and there is another bank with that $11,000.
Which bank that is in I don’t know.

QQ These are the withdrawals from that ac-
count? A No.

Q Are they deposits? A No.

@ What are they? A They are outstanding
checks as of December 31.
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Q Then this item of $768, is that a deposit?
A That 1s a deposit; yes.

Q@ What is the item of $592.71? A That is
also a deposit.

(  Well, now, this one has reference to the
Merchants and Manufacturers National Bank
account, has it not? A That is correct.

(.  The account for the year 1923 was in two
different banks, was it not? A That is cor-
rent,

(0 Where is your record of that other account?
A (Indicating) It is closed here.

( How do you account for the fact that the
bank balance, exclusive of the $11,000 insurance,
was $11,000 December 31, 1923, and had been
reduced to around $6,000 December 31. 192472
A T don’t get what you mean.

(0 The item of $11,000 insurance was carried
over in both years? A That is correct.

Q And it ‘is included in the total bank ac-
count of seventeen thousand and odd dollars of
December 31, 19242 A That is correct.

Q  What were the withdrawals from the bank
iccounts for the year 1924, that brought the
bank balance down? A Which bank balance?

 The total bank balance which vou showed,
from $22,000 to $17,000. In other words, where
¥s that $4,000 or $5,0002 A T couldn’t tell
vou off-hand. T will have to make an analysis
of that,

Q  Is there anything in your working sheets
that shows that? A No.

(At this point adjournment is taken to
Friday, March 27, 1925.)
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Met pursuant to adjournment this twenty-
seventh day of March, 1925, at two o’clock
in the afternoon.

Appearance as heretofore.

HENRY DIFFANY, the defendant, resumes the
stand.

By Mr. Schenck.

Q Have you the check books and cancelled
vouchers here? A Yes, sir.

Q Where are they? A In the bundle there.
They are here.

Q Won’t you produce them, please? A (Wit
produces papers.)

Q  This check book on the Broad and National
Bank apparently begins June 6— A There has
been a couple of years between. There is one
further back and it starts a couple of years after
that.

@ Apparently it begins June 6, 1911, the
first check drawn? A Yes.

Q And the last check drawn, for which there
1s a stub, is September 30, 1924, is it? A Yes.

Q Is that when you stopped using that book?
A Yes.

Mr. Schenck: I want that book offered in
evidence. Are you offering these books or
not?

Mr. Beers: 1 do not offer them: no. I
don’t know what they are.

Mr. Schenck: Then I will offer this book.

(Marked Exhibit C. 5.)

Q Is this (indicating) the bank book that

goes with that check book? A When I started
40 the second time; yes.

o3
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Q This begins December 19, 1921, does it
not? That is the first entry in that book, is it
t? A Yes.

no
Mr. Schenck: T offer this book in evidence,
(Marked Exhibit C. 6.)
By Mr. Beers.
Is this a Diffany & Company bank book?
Yes.
By Mr. Schenck.

Q  What bank is this (indicating) book on?
A That is the Merchants bank.

By Mr. Beers.

Q Is that a Diffany & Company check book?
A \'OS.

By Mr. Schenck.

(  This check book is on the Merchants and
Manufacturers National Bank? A Yes.

@ And it apparently begins, or the first check
drawn is July 13, 1923; is that right? A Yes.
Q And the last check is November 12, 1924 :
1

1S it not? A Yes.

Mr. Schenck: Do you offer this book in
evidence ?

Mr. Beers: No: I do not. You are ex-
amining,

Mr. Schenck: All right. T will offer it
1 evidence,

(Marked Exhibit C. 7.)
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@ And that check book is continued into the
current check book of Diffany & Company, in
which the first check is 2997, dated November
13, 1924; does it not? A Yes.

@ And this book is still in use? A Yes:
ias

Mr. Schenck: Do you offer this book in
evidence?

Mr. Beers: Why ask me those questions?

Mr. Schenck: I am asking the questions
to know whether you want to offer the book
in evidence or not. I will offer it in evi-
dence.

(Marked Exhibit C. 8.)

Mr. Beers: Isn’t it improper for me to
offer anything when I am not examining
the witness? That is my reason for answer-
ing as I do.

@ (Showing witness.) Is this the bank book
that goes with that account? A Yes.

Q The first entry is June 6, 1923, is it not?
A Yes, it is.

Mr. Schenck: T offer that bank book in
evidence.

(Marked Exhibit C. 9.)

QQ Where are the cancelled vouchers?
What cancelled vouchers?

Q That go with these check books? A You
didn’t ask me to bring them.

Q Well, if T ask you to bring them, will vou
produce them? A Sure.

@@ Where are your income tax returns? A

40 1 haven’t got them.

Henry Diffany, cross.

Q You heard the accountant testify that you
had copies of them, didn’t you? A No; I haven’t
any coples. I haven’t seen any copies. I

thought I had it here along with the account.

Mr. Schenck: I call on the other side to
produce them.

The Witness: The accountant can get
them for you.

Mr. Beers: I haven’t got theni, or I would
produce them.

Mr. Schenck: Where are the income tax
returns?

Mr. Beers: You can call for them if you
can get them. I haven’t got them. You can
go through my papers if you want.

(0 When was the last time you saw the copy
of your income tax returns? A I didn’t see
any copy. I thought I saw something, but I
did not.

. When did you see the original? A
think in O’Leary’s office.

Q  Did you mail it to the collector or take it
the collector? A No, sir.

Q Did they? A They did.
¥ And they prepared it for you? A Yes,

to

ST,

¥ And you have never seen a copy? A I
have never seen any. I didn’t get any copy;
0. I haven’t got it anyhow.

Q  Where is the inventory for 19237 A Here
it is.

@ In whose handwriting is this paper at the
op of which appears the date, December 31,

1922, and the total of which is $4,072.41?2 A
Mine,




Henry Diffany, cross.

Q@ Where did you get the figures from? A
In the factory.

@ When? A The date it says there.

Q Where is the book out of which this page
came? A I didn’t have no book—just a sheet
of paper. That is foolscap paper. That is not
a book.

Mr. Schenck: I ask that this paper be
marked for identification.
(Marked C. 10 for Identification.)

Q I show you C. 10 for Identification, and
ask you where the book is that that came out
of? A It is out of no book.

@ Do you mean to say that that paper did
not come out of a hook? A No, sir; no book.

Q Look at it. A It is a double sheet of
paper. 1 got that. I have no book: never had
any book.

@ Where did you get the figures that are on
this paper, C. 10 for Identification? A I took
them out of the factory—bulked them up and
made it up.

@ Who made it up with you? A I made it
alone.

Q@ When? A One day in that week some
time.

Q Will you swear that this paper did not
come out of a book? A No, sir; it didn’t come
out of a book.

Q Did you ever show it to anybody since
you made it up? A No. I don’t know whether
I did or not. I could not say.

Q Did you ever show it to Mr. Osborne’
A I think he seen it; yes.

Mr. Schenck: I offer that paper in evi-
dence.
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(Paper heretofore marked C. 10 for iden-
tification is marked Exhibit C. 10.)
(Q I show you a paper, at thet op of which is
the date December 31, 1923, with a total of
$834.01, and I ask you in whose handwriting that
1. A That is mine.

Mr. Schenck: I ask that this paper be
marked for identification.
(Paper is marked C. 11 for identification.)

Q Now, I ask you where you got these fig-
ures from that appear on C. 11 for identification?
A I made the figures.

( From what? A From nothing—from the
factory—as T went along with it.

Q  Who made up the amounts that are oppo-
site the various listings? A I made them up.

( Upon what.were those figures based? A
Weights and amounts and things like that.

Q. Who assisted you in making up this in-
ventory? A Some of the helpers.

(  How long did it take? A About a day 1
guess; two days or three days; I cannot remem-
ber.

' Where is the book out of which C. 11 for
identification came? A No book. That is fools-
tap paper.

Mr. Schenck: T offer that paper in evi-
dence.

(Paper heretofore marked C. 11 for iden-
tification is marked Exhibit C. 11.)

@ I show you a paper at the top of which
appears the date December 31, 1924, and at the
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bottom of which appears the total of $1,142, and
ask you what that is? A Inventory.

Q As of the date that appears at the top? A
About that, yes.

Q In whose handwriting is it? A Mine.,

Mr. Schenck: I ask to have this paper
marked for identification.
(Marked C. 12 for identification.)

@ Who assisted you in making that up? A
In what way?

Q In any way. A Some of the helpers in
the factory,

Q Did Mr. Osborne? A No.

Q Did you ever show it to him? A I didn't
show it. I guess he seen it.

Q Where did he see it? A Around the fac-
tory, in the desk.

Q You are sure about that, are you? A
Wasn’t he dead at that time? How could he
see 1t?

@ I am asking you. Don’t ask me. A That
was taken long after he died.

@ Then you didn’t show it to him? A No.

@ And he didn’t see it, did he? A No;
he did not.

Q@ You are under oath and you ought to think
a little bit about your answers. Where is the
book this page came from? A There aint no
book. That is foolscap paper.

Mr. Schenck: I offer this in evidence.
(Paper heretofore marked C. 12 for iden-
tification marked Exhibit (. 12.)

Q When did you make up kxhibit C. 11? A
In that week, the day before or the day after.
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Q Did you ever show it to Mr. Osborne? A

[ guess he seen it lying on the desk. Tt was

21
made up.

Q Have you any other inventories? A No
.\il'.

b

(Q Where are they? A They aren’t any-
where. They are burned up.

@ You say they are burned up. Where were
these books and papers that were burned up?
A They were on the shelf.

 Where? A Some were outside in the fac-
tory and some inside the office.

Q  As a matter of fact, the office didn’t burn
up, did it? A It didn’t?

Q@ I am asking you. A All the books and
papers and all the stationery burned up outside
on the desk.

Q It burned up the desk, too? A No, sir;
it didn’t burn: up, the desk.

@ If it did not burn the desk, how is it that
it burned the papers? A  Because they were
burned up. Where was the fire coming from?

@ You say that all the papers that were in
the office were destroyed? A Pretty near all,
Yes.

' Where are those that were not destroyed?

A T don’t know where they are. Pretty near
everything was destroyed in the paper line, like
‘¢tter files and things like that, books and every-

When did you have this fire? A Novem-
3, 1923.

Did you get up and file a proof of loss?
[ did; yes.

With whom did you file that proof of loss?
Niagara Insurance Company.,
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Q You made up that proof of loss and filed
it with the Niagara Insurance Company? A 1
didn’t make it up. The bookkeeper made it up.

)

Q@ Who is the bookkeeper who made it up’
A Mr. Smith,

Q Is he the man who lives in Hartford?
Yes.

Q And he is still keeping books for you? A
Well, he comes every month the day he always
did.

Q@ What day of the month? A Why, he
usually comes on the Sunday nearest the last
day of the month.

Q Does he let you know when he is coming’
A No; I make a date up before he leaves.

Q When do you next expect him? A T think
he is due on Sunday.

QQ Does he have a key to your office? A No,
SiT.

Q Do you go down and let him in? How does
he get in? A I let him in.

QQ Do you go to the factory to be there when
he is there? A Yes.

Q What business is he in? A Why, he is
with Smith & Wise or Smith & Company.

(Q Where are they? A Hartford.

Q What is their business? A Department
store.

Q Is he any relation of yours? A No, sir.

QQ How many years has he been employed by
you? A Well, he was with my father, some
ten or twelve years I guess, and he has been
with me since about ten more years. 1 cannot
say exactly.

Q Who made up your proof of loss after the
fire? A Why, Mr. Smith made the last one up.

Henry Diffany, cross.

(Q How many did you have made up? A I
think there were three made up.

Q Who made the first one? A Mr. Osborne
made something. They did not take it, so it had
to be written over again.

Q Who made up the next one? A Mr.
Smith.

() Then, after he made up the second one,
then you had an adjuster to file another A Then
the adjuster did something.

@ The adjuster for the fire insurance com-
pany? A Yes.

(@ Did you have an adjuster? A No; the
adjuster of the Niagara Fire Insurance Com-
pany.

You did not have an adjuster? A No.

(Q Have you a copy of the proofs of loss?
A No.

Any one of them? A No; I have not.

! Did you ever have one? A No; I did
not.

(0 Where were those proofs of loss filed? A
With the Niagara Insurance Company.

(@ Where? A 1T think in New York, but I

alll not sure.

Who was the agent who wrote vour
A Lyons & Company.
Where? A 187 Market street, Newark.
Was the proof of loss filed there? A
; 1t was. I think it was.
Did they keep a copy? A 1 could not

Who prepared the figures on the loss that
Were incorporated in the proof of loss? A Well,
do you mean which they accepted?
W Any of them? A I think the one they ac-
cepted they made themselves.
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@ From what? A From copies of Smith’s.

Q  Where did Smith get the information? A
I don’t know where he got it—from the factory
or somewhere.

Q Did you give it to him? A No, sir.

Q@ Did Osborne give it to him? A Why,
we all talked about it, and he made it up from
that.

@ Now, you haven’t any other books? A
No, sir.

@ No other books than those which you pro-
duced here? A That is all I have.

Q You haven’t any other account of the
business done by you during the time that Mr.
Osborne was with you other than the bhooks and
papers that you have produced here? A What
I have produced. That is all I have.

Q So far as you know, the only two years
you filed income tax returns were the last two’
A Yes.

By Mr. Beers.

Q You will endeavor to get from your ac-
countants a copy of your 1923 and 1924 income
tax returns, will you? A Yes, sir.

Q And then offer them in evidence? A Yes.

Q Did you lend Diffany & Company any
money? A I did; Yes.

Q (Showing witness.) I show you a check of
Henry Diffany, dated May 1, 1918, to P. H.
Seery Tube Company, for $200, and ask you
what it represents.

Mr. Schenck: I want to interpose an ob-
Jection to the proving of any loans by Dif-
fany to Diffany & Company, in view of the
fact that Diffany produces no account for
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the business done for those years, and for
that reason such items cannot be taken into
account. The Master can rule later on this,
as far as I am concerned.

Mr. Beers: I want to say, if I prove loans
made and that they were not repaid, that
they would be reflected in any balance of
money that appears to be on hand. Fur-
ther than that, whatever books there were
of Diffany & Company that were left after
the fire, have been produced here, and there-
tore it is evident that we have gone as far
as we can 1n giving the record and aiding
in ascertaining the true financial state of
affairs of Diffany & Company.

(Showing witness.) What does that repre-
A That is for rent.

And this is an advance by you, is it? A

SIT.

Were you ever repaid this sum of $200?
N(), Sil'.

Mr. Schenck: All of this testimony is sub-
ject to the same objection.

The Master: Yes.

Mr. Beers: That is understood.

W I show you a check to the order of Diffany
& Company, dated March 28, 1919, for $50, and
ask you what it represents? A That is cash
21(1\';111('(1(1_

W Then it represents a loan from you to
Diffany and Company? A Yes.

(0 Has it ever been repaid? A No, sir.

Q I show you a check dated November 18,
1919, Henry Diffany, to the order of F. H. Os-
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borne for $22.56 and ask you what that repre-
sents? A That was given to Mr. Osborne.

(Q  Was this on account of the affairs of Dif-
fany & Company? A Yes.

() Has this ever been repaid to you?
No, sir; it has not.

Q By Diffany & Company? A No, sir.

Q I show you a check of September 18, 1919,
check of Henry Diffany, to the order of Jacques
Kahn, for $268.45 and ask you what it repre-
sents. A That is a loan also.

(Q Has it ever been repaid? A No, sir.

Q 1 show you check of Henry Diffany, dated
September 19, 1919, to the order of Diffany &
Company, for $1,500, and ask you what that rep-
resents? A A loan to Diffany & Company.

QQ Has it ever been repaid? A Noj; it has
not.

Q I show you a check dated March 8, 1920,
to the order of Diffany & Company for $200, and
ask you what it represents? A Also a loan.

(Q Has it been repaid? A No, sir.

Q I show you a check of Henry Diffany to the
order of Diffany & Company, dated May 29, 1920,
for $500, and ask'you what it represents? A
Also a loan.

(Q Has it been repaid? A No, sir.

Mr. Beers: I now offer in evidence these
seven checks which this witness has testified
to as representing moneys advanced for the
account of Diffany & Company.

(Seven checks marked as one exhibit—Iix-
hibit D. 4.)

Q Did you loan Diffany & Company any other
moneys? A Yes; Building & Loan money. You
have got it all there.
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(Q I am asking you—
Mr. Schenck: 1 object to this for the same
reason. No time is fixed, and if it is prior
to the period for which this account is being
submitted, it is incompetent and irrelevant.
The Master: I will take it.

You spoke about building and loan money.
What do you mean by that? A I took some
money of the building and loan and put it in the
business.

(Q How much money was that? A I think if

about $2,100.,

When was this? A 1918, wasn’t it?

19187 A I couldn’t say. You have it
there, I gave it to you.

Q  What do you mean? A A transeript from
the building and loan association showing it was
deposited in Diffany & Company’s account.

Q A check from the building and loan associa-
tion to you was deposited to the account of Dif-
fany & Company; is that what you mean? A
Yes.

Q Is that what you say? A Yes.

¢ This was in 1918. Is that correct?

Mr. Schenck: T object to any testimony
relating to the building and loan association
account, on the same grounds as heretofore.

Q When do you think this loan was made? A
I think it was 1918.

@ In what sum? A It was two thousand
and some odd hundred dollars.

Q What? A Twenty-one hundred dollars I
think it was, and some cents. ‘
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@ Has that ever been repaid to you? A No,
sir; it has not.

By Mr. Schenck.

Q Why did the business need you to loan it
money back in 19187 A  Well, bought stock with
it and had to have money. You got to have
money to buy stock.

Q It was not showing any profit at all? A
Profit when? Not now. The business in the fore
part of the year does not show any profit.

Q Back in 1918 and 19197 A No, sir; no
profit was shown.

Q Did it show any profit at all then? A
Very little.

Q It subsequently showed a profit, didn’t it?
A After that, yes.

@ And you mean to say that you never took
out of Diffany & Company’s funds these loans
made by you? A No, sir: I did not.

Q And the money on this check of September
19, 1919, for $500, you say that has never been
repaid to you? A Yes.

@ What was that money used for? A Well,
I had an account in the Essex National Bank and
my checks were going to protest, and I owed them
some money at that time and I paid up what check
I had and went into another bank. ] had to open
an account with someone. I had to have money
to open it with.

@ And you never got it back? A No, sir.

@ And this $2,100 that you drew from the
building and loan association, what building and
loan association was it? A The Court House
Building and Loan Association.

Q@ Is that the one in which you are an officer?

A XYes:
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(
(

What officer are you? A Director.

)
)

And you got that money in 1918, you say?
[ think it was. I cannot say the date.

(  What was that money used for? A Con-
tinuing on with the business.

Q And did you borrow that money from the
building and loan association? A No; it was
paid-up stock.

@  Did you take back any obligation from Dif-
lany & Company for it? A No, sir.

Q Or for the $1,500, or any of the money in
fact, that you loaned the company? A No, sir.

Q And you say that that has never been re-
paild? A No, sir.

@  Well, now, how do vou know it has not?
A Because I haven’t got it. I didn’t draw it.

Q  Was any entry made of it in the books of
Diffany & Company? A Oh, yes; certainly
there was.

@ What sort of entry was made? A Made
In my favor wherever if would be, but I don'’t
know exactly where; to my credit, of course.

@ When? A These dates when the checks
Were made out.

@ Is this all the money that you have loaned
Diffany & Company? A 1 couldn’t say; I don’t
know. This is all the checks I have got.

" These are all the checks vou have got? A
Yt‘.’\', . |

¥ You don’t remember making any other
loans except this loan of twenty-one hundred dol-
lars from the building and loan association? A
[ don’t remember any.

¥  Where are these monthly statements thaf
Smith made up for you, that you were to produce
here today? A You didn’t ask me.

¥ Yes; T did. A For what years?
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Q For all the years? A I don’t know
whether I got them for 1923 and 1924 or not.

Q The ones before that? A I haven’t got
any of those.

Q Will you produce here at the next hearing
the ones that you have got? A What I have
got, yes.

Q At the next hearing, will you produce Mr.
Smith? A I cannot say that. How can I do
that?

Q He is in your employ, is he not? A Heis
not employed, no. He just comes down as a
favor—that is all—and writes up my books.

Q You pay him for it? A Yes; but I don't
know whether he will leave his business. If
you write and enclose a check for a hundred dol-
lars, why, he might come.

Q A hundred dollars? A Yes, sir. Then he
might come.

Q How much do you pay him for coming to
your concern once a month?

Mr. Beers: Objected to.
The Master: Objection sustained.

Q How long does he stay at your office? A
Until he gets through.

Q How long does that take generally? A I
all depends on when his business is done.

Mr. Beers: I object to this as not being
relevant.

QQ How long does it take him to make up
that monthly statement and go over your books’
A  Sometimes it takes ten or twelve hours;
sometimes it takes less.
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(Q And he returns as soon as he completes his
work? A Yes; he goes right off on the next

train.

By Mr. Beers.

(Q  Where does Mr. Smith live? A In Hart-
ford. You mean his address?

(Q Yes. He lives in Hartford, Connecticut,
doesn’t he? A Yes.

(@ You have spoken about a monthly state-
ment that Mr. Smith gets up for you? A Yes.

Where do you keep those statements? A
In the sales book.

(Q  Where—at the factory or home? A 1In
the factory.

By Mr. Schenck.

( Are they entered in the sales book? A
Oh, no; no—just a preliminary statement—just
what is going on—money expended, what was
paid, what was bought, and what business was
done.

(@ You keep this in the sales book? A 1
don’t say written in the sales book. It was writ-
ten on a sheet of foolsecap.

(Q It was on a loose sheet? A Yes.

JOSKEPH A. SCHROEDER, a witness hereto-
fore sworn on the part of the defendant, re-
called and further examined as follows:

Direct examination by Mr. Beers.

[ show you Exhibit C. 10, Exhibit C. 11
Fixhibit C. 12, and ask you to examine those
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papers and tell me whether you have yourself
paper of a like kind.

Mr. Schenck: T object to that as immate
rial.
The Master: Objection overruled.

A I have seen paper of that kind before.

Q You use it? A T have used it.

Q In what form do you buy it? A It comes
in a double sheet form.

Q Bound in book form or not? A Loose.

Q You say ‘‘double sheet.”” Did I under-
stand you to say that? A That is correct.

Q Can you say, from your inspection of these
sheets, whether this was in book form or loose?
A Well, T should think it was loose.

Q@ Why? A On account of the edges.

By Mr. Schenck.

@ You never saw these papers before today!?
A Noj; I have never seen this paper.

Q What you have told us about the kind of
paper and what it looks like to you, is merely
your opinion? A That is my opinion.

@ You have not made up any further account
or statement of the business of Diffany & Com-
pany for the years 1923 and 1924, other than these
statements, Kxhibit D. 1 and Exhibit D. 2, which
were offered at the last hearing? A Those are
the only papers that T have made.

QQ Did you make up the income tax returns?
A Not personally. I compiled the figures for
the tax returns.

Q You saw the returns? A I did not see
the returns. I saw a copy of them.
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That was after the original had been sent
A Well, it would be an exact duplicate of
the original.
(Q After it had been sent in? A That is
right.

By Mr. Beers.

(Q I show you Exhibits D. 1 and D. 2 and ask
vou whether the figures shown on these exhibits
were used in the 1923 and 1924 income tax re-
turns? A They are an exact copy of the tax
returns.

HENRY DIFFANY, the defendant, recalled and
further examined as follows:

By Mr. Schenck.

. The accountant at the last hearing testified
that there was some eleven thousand dollars of
insurance money that was being carried along on
deposit in Diffany & Company’s account? A
Oh, no.

(Q That is not true? A No.

Y
 How much insurance was paid? " A $11.-
000.00.

Q' Where did that money go to? A It went
to my bank.

¢ So that it was never in Diffany & Com-
pany’s account? A No.

@ And did Diffany & Company get any part
of 1t ! A N().

W Was not part of the $11,000.00 insurance
pald upon the stock of Diffany & Company? A
No, sir; it was not.
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Q Well, you heard the accountant at the last
hearing testify that $836.00 of the $11,000.00 was
due Diffany & Company for insurance upon the
property belonging to it that was lost in the fire?
A It did not belong to Diffany & Company. It
belonged to me.

Q Well, did Diffany & Company get any in-
surance at all? A No, sir.

Q Didn’t they have any insurance? A
What?

Q Didn’t Diffany & Company have any insur-
ance? A Sure, we had insurance. The insur-
ance was in my name.

Q How much insurance that Diffany & Com-
pany had was in your name? A $11,000.00 I
guess.

Q You say that was on property of Diffany
& Company? A On property of so-called Diff-
any & Company, yes.

Q How much of it covered stock, and how
much machinery? A $7,000.00 machinery; $4,
000.00 stock.

Q Well, didn’t that $4,000.00 insurance on
stock of Diffany & Company then belong to the
Diffany & Company business that Osborne was
interested in? A Not all of it.

Q How much? A About $800.00. That is
about all, but that $800.00 was insured. The
part I had was piled together—couldn’t be used
at all—my own stuff—Mr. Osborne had nothing
to do with.

Q Why do you say $800.00?2 A That is,
when we dug up the debris we found that amount
of stuff.

QQ That 1s, $800.00 is the amount of insur-
ance out of the $4,000.00 on stock, that you say

the Diffany and Osborne business was entitled
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to? A It was not entitled to that, because we
used 1t.

(0 What do you mean “‘used it’’? A TUsed
it; finished it up and sold it—the raw material,
most of it, or all of it—it lay on the floor and
all of the stuff that was on top of it was taken
off—

(Q  After a thing is burned and you get insur-
ance on it, you do not use the thing that is
burned up. A You cannot burn up metal,
can you?

(Q  Why did you get insurance? A Eh?

(. Why did you get $800.00 insurance? A 1
was insured for it. That is all. I was not insured
enough.

. Well, now, you say that you used the mate-
rial that went through the fire, after the fire, do
you? A Sure.

 All right. What did you do with the
money, the $800 in money, that you got? A
Didn’t do anything with it.

It went in your account, didn’t it? A
Yes.

Q Have you turned that over to Diffany &
Company? A No, sir; I have not.

Don’t you owe it to them? A No; I do

Why not? A Because I do not owe it to
[ cannot owe anything to myself.

Mr. Beers: T will say this: As to the
$835.00 item of insurance, that certainly
belengs to Diffany & Company, and we will
say that it does, notwithstanding the wit-
ness does not seem to understand the legal
effect of that transaction, for the reason that
the material was used. If in that insurance
item of $£11,000.00 there was included $835.00
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of insurance covering stock of shaving stands
and the like, then this item of $835.00 would
belong to Diffany & Company.

(Q And who do you say made up or returned
that amount of $835.002 A I did. It amounted
to that after we dug it out.

@ As a matter of fact, that amount of $835.00
is just the same as your inventory as of Decem-
ber 31, 1923, is it not? A You mean the fire
loss.

Q Yes; the amount that you were talking
about. A No. There was a different amount.

Q I show you Exhibit C. 11, which you say is
the inventory as of December 31, 1923, for
$834.00, and ask you if that is the amount that
you are talking about? A That is what I am
talking about; yes.

@ As a matter of fact, the inventory of De-
cember 31, 1923, was necessarily less than the
year before and the year after because of the
fact that you had just gone through a fire, was
it not? A No; it was not much less.

Q Well, your inventory as of December 31,
1922, was $4,072.41, was it not? A Yes.

@ What had happened between December 31,
1922, and December 31, 1923, to bring your in-
ventory down? A We didn’t buy so much.
That 1s all.

Q Have you any record of what the amount
of your inventory was at the time of the fire,
November, 1923? A I don’t know what the
amount was. It was much smaller than that—
that is, with the other stuff that was with it. I
couldn’t say everything that was there.,

Q Have you any record of your inventory’
A Noj; 1 have not made a record.

Henry Diffany, cross.

Q As of that time? A No.

v

Q  You say you haven’t any copy of the proof
of loss. To whom was it made? A Lyons &
Lyons, agents for the Niagara.

Q They are where? A 187 Market street,
Newark, New Jersey.

Q Have you your bank statements indicating
vour balance in the bank for the years 1923 and
1924? A  Yes; I think I have.

Q I ask you to produce those before the
Master? A Yes. All right.

By the Master.

(Q How soon after the fire of November, 1923,
was the plant rebuilt? A I think we were tear-
ing it down until the next March or February.
[t is not rebuilt yet.

 Is Exhibit C. 11 an inventory of the debris?
A We cleared it away. When we got the
debris off, we found—

 You found the articles listed on Exhibit
C. 117 A . Yes.

@ Allin good condition? A Good condition.

Q Not damaged by water? A They were
not finished. They were in the raw state.

0 Where there any manufactured goods? A
The manufactured goods were all shipped before
the fire,

W The day of the fire? A Yes, sir.

W Then, that inventory Exhibit C. 11 was
actually taken within a few weeks after the fire?

A About a week or s0, or two weeks; I couldn’t
Say.

By Mr, Schenck.

Q  As a matter of fact, Mr. Diffany, there was
a lot of shaving stands ready or shipment at the
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time of the fire and they were all burned up,
were they not? A No; there wasn’t anything.
It was all shipped the night before.

Q You are sure about that? A 1 am quite
sure about that.

QQ What did you mean by $4,000 insurance on
stock? What stock did it represent? A Well,
there was other stock in there—my frame busi-
ness.

Q How much of it was frames? A It must
have been $6,000 worth—$5,000 or $6,000.

Q $6,0002 A About that.

Q How much shaving stand stock? A There
it is, right there.

(QQ This is what was left after the fire? A
That is all. That is all there was laying around.

JOSEPH A. SCHROEDER, a witness hereto-
fore sworn on the part of the defendant, re-
called.

Further cross examination by Mr. Schenck.

Q I show you Exhibit D. 1 and call your at-
tention to the item thereon, ‘‘Inventory January
1, 1923, $4,073.41,”’ and ask you whether that s
the same inventory as shown by the statement
of December 31, 1922, also in the sum of $4,072,41.
A It is the same inventory.

Q A difference of one day in the date? A
That 1s all.

(At this point adjournment is taken 10
April 3, 1925, at two o’clock in the atter-
noon.)

Offer of Exhabits.

Met pursuant to adjournment this third
day of April, 1925, at two o’clock in the
afternoon.

Appearances as heretofore.

Mr. Beers: I offer in evidence two parcels
of checks and ask that they be marked
lixhibit Defendant’s Checks 1 and Exhibit
Defendant’s Checks 2.

(Parcels of checks are so marked.)

Mr. Beers: 1 will voluntarily offer a
copy of the 1923 and 1924 income tax returns
made by Mr. Henry Diffany, the defendant,
with the understanding of course that they
are not to leave the Master’s possession.
'hey can be examined here. They relate
to Mr. Diffany’s private affairs. For that
reason, I do not think they ought to leave the
Master’s possession.

(Marked Exhibit D. 1, April 3, 1925, and
[Exhibit D. 2, April 3, 1925.)

Mr. Beers: T also offer in evidence sheets
containing statement of April 1, 1924, May
[, 1924, and June 1, 1924.

(Marked Exhibit D. 3, April 3, 1925.)

’

Mr. Beers: Also statement dated July 1
1924 '

(Marked Exhibit D. 4, April 3, 1925.)

Mr. Beers: Statement of July 30, 1924 ;
also containing. statement of August 30,
1924, and September 30, 1924.

(Marked Exhibit D. 5, April 3, 1925.)

Mr. Beers: Also statement of November
1, 1924,

(Marked Exhibit D. 6, April 3, 1925.)
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Mr. Beers: Also statement of December
1, 1924.
(Marked Exhibit D. 7, April 3, 1925.)

JOSEPH A. SCHROEDER, a witness hereto-
fore sworn on the part of the defendant, re-
called and further examined as follows:

Further direct examination by Mr. Beers.

Q I show you a statement headed: “‘Diffany
& Company, Comparative Balance Sheet, Decem-
ber 31, 1923, and ask you to explain what it
purports to be. A Well, it is a comparative
balance sheet and would show what has hap-
pened, how the loss came about or what was
done with the profit, if any profit had been made,
for the year 1923.

Mr. Beers: 1 offer this statement in evi-
dence,
(Marked Exhibit D. 8, April 3, 1925.)

Q I show you statement headed ¢‘Compara-
tive Balance Sheet, December 31, 1924,”’ and
ask you what it purports to be. A Well, that
1s the same as the comparative balance sheet for
1923.

Mr. Beers: 1 offer this in evidence.
(Marked Kxhibit D. 9, April 3, 1925.)

Cross examination by Mr. Schenck.

Q Referring to Exhibit D. 8 of this date, the
item of ‘‘Accounts Receivable,”’ from where did
you secure those amounts? A From the ledger.

9
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(0 And they represent what? A Outstand-
ing balances.

(Q As of the dates given? A As of the
dates given.

(Q The items for ‘‘Merchandise [nventory’’
were secured from the sheets that were offered
here at the last hearing? A I have testified to
that.

(¢ The item ‘‘Machinery, $18,000,’’ as of De-
cember 31, 1922, appearing in Exhibit D. 8 of
this date, from what source did you secure that
figure? A Well, the figure was secured from
Mr. Diffany as the valuation as of March 1, 1913.

Q And you give that date, March 1, 1913,
as connected with the making of his income tax
return? A That is correet,

Q On the basis of the ownership of the ma-
chinery? A That is correct.

' Can you tell us when and in what manner
that figure of $18,000 was communicated to you?
A Well, at the time that I was working on his
tax report, working up the figures for the tax
report. I don’t remember just when that was.

¢ I notice that that is not carried in the bal-
ance sheet as of December 31, 1923, also appear-
ing on Exhibit D. 8 of this date. Will you ex-
plain how that adjustment is made, including
the setting up of the fire loss in the balance
sheet? A Well, that amount was all written off
In connection with that fire loss in 1923, that is,
it showed the $18,000, less depreciation of some
$,770, leaving a net, I think, of $8,230.

Q And upon what is the depreciation item
based? A That is based on the $18,000.

W Arbitrarily fixed? A What do you mean

“arbitrarily fixed?”’

10
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Q Well, you could have fixed $10,000 as well
as $9,000, or you could have fixed $15,000?7 A
What do you mean—$15,000 as depreciation’
No. The way we have figured depreciation, we
figure what the life of the machinery will be.
Then we take the tables as per the tax depart-
ment, and we use that figure for depreciation,
which in this case happened to be 5%. In
other words, we figured that the machinery will
have a useful life of about twenty years.

Q Well, during the year 1923, there was a
fire loss in this business, as a result of which
the item of machinery was entirely eliminated?
A That is correct.

Q@ And in this balance, is there anything on
the balance sheet for the end of the year that has
been substituted for that machinery? A Well,
the reimbursement from insurance.

() How much was that? A $11,000.

Q And you, of course, do not know whether
that reimbursement of $11,000 was for ma-
chinery or for machinery and stock, do you? A
[ think it was for machinery and stock.

Q Have you any information as to what
portion of the $11,000 was machinery and what
portion was stock? A The following is a re-
conciliation of the fire loss:

Machinery, value, January 1, 1913 $18,000
Depreciation to November 8, 1923, date
of the fire 9,770

o T ‘ v O O9
Depreciated value November 8, 1923.... ¢ 8,230
. ) g ‘ )
Merchandise Inventory November 8, 1923 4,320

Making a total of
Insurance received
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Q In exhibit D. 8 of this date, the item of
‘“Accounts Payable’ was secured from what
source? A From the general ledger.

() And are those accounts listed there, or how
did you find them? A Why, you will find a
separate account for each item.

(Q  Will you please explain how the item ‘‘Re-
serve for depreciation, $9,000,”” appearing on
lixhibit D. 8 of this date, is arrived at and de-
termined? A It is arrived at in this manner:
We were given the fair value of the machinery
as of March as of March 1, 1913, which was
placed at $18,000. Well, machinery is usually
written off at the rate of 5% per annum, based
on the income tax tables. Well, on that basis for
a period of ten years, there would be fifty per
cent, of the value depreciated.

(@ So that as far as your balance sheet 1s con-
cerned, it is just the same as carrying the ma-
chinery at a value of $9,000 rather than $18,000?
A That is correct.

(@ Now, explain to us how the item ‘‘Capital,
Net Worth” appearing on Exhibit D. 8 of this
date was arrived at and what it indicates. A
Well, that was arrived at—when we were called
to work in 1923, we took off a schedule of bal-
ances as per books as of December 31, 1922, in
order to have a working basis, and after all
assets and liabilities had been listed, the dif-
lerence was set up as ‘‘Net Worth,”” the account
not appearing on the books.

Q  Well, does that account divide itself into
any separate items that appear on your work-
ing sheets? A No; that would just represent

Mr. Diffany’s investment in the business.
QQ That investment would include bank
accounts, profits and machinery, would it not?

A That is correct.
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Q And stock on hand? A That is correct,

Q It is the thing that puts it in balance? A
Well, you can call it a thing that puts it in bal-
ance, but that is not the way it is worked out.

Q Is the figure ‘“Capital, Net Worth,’’ for the
periods as of December 31, 1923, and December
51, 1924, arrived at in any different manner than
the ““Net Worth”’ item as of December 3I,
19222 A Yes; it is.

 Explain how, if you please. A Well,
assuming the net worth as of December 31, 1922,
is correct, to that we add any profits, if there
had been any, and subtract any losses, if there
had been any, and then if any additional capital
is invested, that would also be added to the net
worth as of December 31, 1922, and any capital
withdrawn would be substracted from the ficure
as of December 31, 1922,

@ Well, now, as a matter of fact, your capital
items for these three different periods reflect the
net loss shown by your profit and loss statement,
don’t they? A That is correct.

Q And that is the only difference there is in
any of the three figures? A That is the only
difference. If I could not tie in by following
that procedure, I would know something was
radically wrong with my figures. That is a
check.

Q On page 3 of Exhibit D. 9 of April 3, I
notice you have set up a schedule supporting the
profit and loss statements for the respective years.
[ want to call your attention to the items of ‘Sales
Discounts’ for the month of December, on Ex-
hibit D. 9, April 3, and ask you if you can give
any explanation as to why that item is seemingly
so much by comparison with the other months.
A Those were allowances made up from various

83

Joseph A. Schroeder, further direct—cross.

accounts as of December 31, and they are all run
m as of December 31.

(. Can you tell us in connection with what
account this is prinipally connected? A Well,
some with the Taylor account and Katz account.
[ don’t remember all of them. There were
several of them.

 So far as the item set up in D. 8 on the
balance sheet, as of December 31, 1922, the de-
posits in the Broad and Market National Bank
and the Merchants National Bank, and the
accounts receivable and the merchandise in-
ventory, you have no knowledge of your own as
to- whether they represent an accumulation of
profits or mnot, have you? A No; I have no
knowledge.

0 And there has come to your attention and
for your inspection no record of the company
that would indicate whether there were or not,
has there? A T have seen no records prior to
that,

(At this point adjournment is taken to
April 17, 1925, at two o’clock in the after-
noon.)

(Further adjournment to May 1, 1925.)

10
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Met pursuant to adjournment this first day
of May, 1925, at two o’clock in the afternoon.

Appearances as heretofore.

HENRY DIFFANY, the defendant, re-called and

further examined as follows:

By Mr. Schenck.

Q At one of the hearings you testified about
making certain loans to the Diffany Company,
the Osborne business, and I think you gave the
amounts, did you not? A T did; yes.

Q Those were moneys that you actually ad-
vanced to this business, were they? A Sure.

Q Those sums have not been repaid to you!
A No, sir.

Q So near as you can tell, that is all the
money that you advanced? A Oh, I guess
there is more.

QQ How much more? A 1 couldn’t tell you.
Mr. Beers knows by the account which I had Mr.
Schroeder make up. You have it all down there.

Q I haven’t got it. A Mr. Beers has got it.
You have seen it.

By Mr. Beers.

Q Do you refer to the sheets which are in
evidence? A No. Those that you have. You
have got those. Mr. Schenck saw them. He said
he did.

(Q The sheets that we submitted? A Yes.

By Mr. Schenck.

(Q  Then, these specific amounts that you testi-
fied to some days back, in detail, were the actual
amounts and so far as you know all of the actual
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amounts that you advanced? A There was
more than that. I couldn’t say how much more.
That is all T had, because some of those checks
were destroyed. They are too far back.

You know of no others? A I don’t know
of any others; no.

 Now, when did you begin to draw money
out of the business? A 1919, I think.

(@ You had drawn nothing prior to that? A
[ have $126 in December, 1919,

( That was the first? A Yes; and then
atterwards I drew some more. It is on the books
or on the papers that we have.

(Q Have you a record of what you did draw?
A I have; yes.

Q Where is that? A We didn’t bring it
with us. I have a little handbook that I have
in my pocket.

Q I will ask you to produce that at the next
hearing. A Are you going to keep this up
lorever?

(0 Yes—until we get what we are entitled to.
Show me any paper in this case that—

Mr. Beers: This testimony with reference
to money advanced by the defendant was
covered a month ago.

I ask you to show me in any of the books
Offered in evidence before the Master the moneys
drawn by you since 1919. A I haven’t any

books, but I have a passbook where I have got

Where is that passhook? A 1 haven'’t
got it here now. I had it here right along.
Q You will produce it at the next hearing,
will you? A Yes; I will produce it.
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Q You did not draw any money before De-

cember, 1919? A Not before; no.

Q \\ hat did you live on? A That’s none of

your business what I lived on. That j 18 practically
none of your business. I will draw the line now

Q@ Did you have any other business besides
this? A Yes; I have some others on the side.

Q From ]J]() to 1919 did you have any other
business besides this business? A Not a busi-
ness; no.

Q What did you live on during that period?
A I had money of my own right along.

@ You drew that from your own personal ac-
counts? A Yes; my own money, yes.

Q Where? A What I had coming in.

Mr. Beers: 1 object to any questions in
relation to his own personal accounts,

Q From what? A I have other stuff com-
ing in. I have rents and things coming in.

Q In 1916 did you own property? A Yes;
sure.

By Mr. Beers.

Q Don’t you tell about your own personal
affairs. A It’s enough on that; I ain’t going
to answer.

By Mr. Schenck.

@ Did you buy any property between 1916
and 19182 A No; I did not

Q You say that you dlow no money from
this business until 19192 A No. I did not.

Q You always drew the checks and the
moneys for the payroll for the factory, didn't
you? A Yes.

87
Henry Diffany, further cross.

Q Did you always draw the exact amount of
the payroll? A No.

Q More than the amount of the payroll? A
Alwvays a little more. I drew Mr. Osborne’s
mum\ and I drew for miscellaneous expenses,
things like that, not very much either, ten or
twelve dollars; sometimes nothing at all.

( Did you keep any record of the petty ex-
pense for the difference between the pay roll and
the checks for the payroll? A Sure; yes.

Q In what book? A We had a little book.
(Q  Then, if that was the case, why did you,
every month or two months or three months,
draw checks for general expenses in addition?

A Because we laid that money out—sometimes—

ot every time I drew. I always gave out more
than I drew.

Q Do the books show the transactions in
wmmtum with the business for the period they
cover?, They: do, do they not? A Yes; and
the petty exper 1se, too.

Q  So that if tho excess of some of the checks
over and above the payroll does not appear to
have been applied to petty expense, what has
become of the money? A It always has been
applied, alw ays a 10(01(1 kept of that. The book
Was always balanced up.

Who balanced it up? A Mr. Smith. It
mig l have went on for a couple of months.

¥ And that is the only explanation you can
give us as to the difference in the amount of the
bayroll and the payroll checks? A Always
drew a little, but not always, but some of the
Iilm*\: (md also Mr. Oshorne’s expenses went out
there, that he handed in.

! I notice that in the book there is a charge
¢

$665.00 on December 31, 1924, for accounting
;' US ‘) ‘\ 1 US.

(

of
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@ To whom was that money paid? A
O’Leary and MeNeil,

 For what accounting was that money paid
out? A Making this accounting up.

@ Which account are you talking about? A
This account which was asked by your firm.

@ And have you a receipt for that payment!
A Yes; we have.

Q I notice that there is also the amount of
$190.00 paid in 1923 and $190.00 paid in 1924.
What are those payments for? A I made them
for the income tax return including some of this
here. It was in connection with the business or
else it would not have been put down.

Q Who paid it? A T paid it.

@ From what? From Diffany & Company
moneys? A  No. I made out a personal check
for that because I had to pay it when it was due.
I didn’t have my check book with me, SO—

Q So you paid it out of your personal funds?
A Yes.

Q And then afterwards took it from the Diff-
any & Company business? A Yes.

@ As a matter of fact, that is for an account
that was made up for the years 1916 to 1922,
was it not? A Some of it.

@ Where is that account? A Mr. Beers has
got 1t, and so have you. You have a copy of it.

Mr. Schenck: I ask Mr. Beers to pro-
duce it.

Mr. Beers: Mr. Beers won't produce it.
Mr. Beers has already said that there is no
account. There is no account. There are
no books. It has been testified to that these
books have been destroyed; and the account
that Mr. Diffany now refers to is nothing
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more than a statement. Mr. O’Leary, the
head of the firm, when I asked him if he
would take the stand and testify to the figures
on the statement that Mr. Diffany has just
testified to, said: ““Why, no.”” He said: ‘‘It
is based on the statement of Mr. Osborne’s
business, solely upon what he showed came
in by way of sales,”” and he said, ‘‘There is
absolutely nothing accurate about it.”” He
said: ““I did this as a mere tabulation. That
1s all.”” In other words, I want to say this
for the record: These figures that I had do
not purport to be an accounting of the busi-
ness for the years 1916 to 1922. They are
just simply statements based upon state-
ments of Mr, Osborne showing the amount of
sales, and they tried to work out some result
through that, and the result worked out cer-
tainly i1s beneficial to Mr. Diffany, but I am
not going to have these figures go in, because
they are based, as I said, upon a statement
of sales submitted by Mr. Osborne, not upon
what the books of Diffany & Company
showed, because those books were not in ex-
istence; they were burned in the fire, as has
been testified to.

 And for doing that typewriting work that
Mr. Beers speaks of, you paid $665.007 A Ix-
actly what is on the books; yes, sir.

Why should that be charged against Diff-
any & Company business? A Who should it be

charged to?

@ Well, it was done for you, was it not? A
[t was not done for me. It was done for you,

because vou asked for it.
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Q All right, let us have it. I ask you again
to produce it. If it is paid for and chargeable
to us, let us have the benefit of it.

Mr. Beers: It will not be produced.

JOHN J. MALLON, sworn as a witness on the
part of the complainant, testifies as follows:

Direct examination by Mr. Schenck.

@ What is your business? A Fire insur-
ance adjuster.

Q Connected with what office or company? A
Niagara Fire Insurance Company.

@ Were you so connected in 19237 A 1
was.

@ Did you have anything to do with the loss
to the Diffany factory? A I did not.

@ Were you the adjuster in that matter? A
I was not.

Q In what capacity are you employed in the
office of Lyon & Lyon? A Lyon & Lyon are
the agents of the Niagara Fire Insurance Com-
pany, and I am employed as an adjuster in that
office.

Q@ Of whom does the firm consist? A
Charles C. Lyon and E. A, Lyon.

Q Are they actively engaged in the busi-
ness? A One of them is. Mr. Charles Lyon
1s at present.

Q (Showing witness.) Is this your signafture
attached to this letter? A That is my signa-
ture.

Q And that was written in response to a
letter from King & Vogt of Morristown, under
date of March 28? A March 28th, yes, sir.
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Q And you have been subpoenaed to produce
the proof of loss in this matter? A I have.

Q Have youit? A Yes. (Papers produced.)

(Q Are these the two proofs of loss on which
the sum of $11,000.00 was paid to Henry Diffany
or Diffany & Company on this fire loss? A To
the best of my knowledge, they are.

Q Is there not a further inventory or memo-
randum of the property covered or claimed to
have been lost, other than these papers that you
present? A There was a memorandum, I be-
lieve, made at the time that that proof was made.
However, it has nothing to do with the loss. The
loss was settled, as T understand it, off the books
of the company.

Q  Who had that paper that was made up?
A Mr. Lyon, who adjusted this loss, had the
paper at the time.

Q Was it filed with this proof of loss? A
No. That was-never a part of the proof of loss.

 When did you last see it? A The paper?

@ Yes. \A “Well, I don’t know. If I looked
in the pocket I saw it this morning when these
proots were pulled out. It was probably there.

¥ When you say “‘looked at the pocket,”’
what do you mean? A These things are natur-
ally kept in a pocket such as I carry with me
every day.

W Is there anything else in that pocket be-
sides these proofs of loss and the memorandum
that you speak of? A Several things—notice
t0 the company, copy of our policy, anything that
might develop in the event of a loss. Everything
concerning that loss is in that pocket

Mr. Schenck: I want to offer these proofs
of loss in evidence.
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Q Can we understand that you will file copies
rather than leave the originals here? A We
an have these copied, if you want. We would
rather go to that expense than have the originals
floating around.

(Proofs of loss marked Exhibit C. 1, May
1, and Exhibit C. 2, May 1.)

Q That memorandum on file was a memo-
randum relating to the personal property, was it
not? A So far as I know, Mr. Diffany only
was interested in personal property. That is
the only thing we had anything to do with, in
any event.

@ Are both of these policies on personal
property? A Absolutely. There are two poli-
clies covering the same material, issued at differ-
ent times.

@ The memorandum about which you speak
1s a further itemization of the stock account? A
I am not familiar with that. As I say, Mr.
Ernest Lyon, one of the managers of our firm,
adjusted the loss with Mr. Diffany. I know
nothing of the details. If there are any items,
it would only be working up this statement,
showing how they arrived at the loss.

@ What is the address of Mr. Ernest Lyon’
A 185 Market street, Newark.

Q His home address? A He lives on South
17th street, Newark; I do not know the address.

Mr. Schenck: T offer in evidence letter
from Lyon & Co.

Mr. Beers: T object to it. It has no place
in this record.
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The Master: I will admit it.
(Letter 1s marked Exhibit C. 3, May 1,
1925.)
(Q I understand from you that rather than
leave these papers here at this time, you are
going to file with the master photostat copies of
these proofs of loss? A Yes.

CHARLES ROTHFUSS, sworn as a witness on
the part of the complainant, testifies as fol-
lows:

Direct examination by Mr. Schenck.

(Q Were you employed by Diffany & Company
at their factory in Newark? A Yes.
( Have you been employed by Diffany &
Company? A “Yes; Park street.
Are you employed by them now? A No.
When did you leave? A About two
iths ago; about six weeks ago.
Were you there when the fire was? A

@ What did you do in the factory; what was
vour position? A  Why, I did most everything
in the factory.

(0 That does not mean very much. What
particular work did you do? Were you fore-
man or manager or what? A 1 would have to
think—

Q Did you have anything to do with the
shipping out of goods and so forth? A No.

@ Did you know that goods were shipped?

[ seen it there; yes.
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@ On the night of the first was there any
goods there ready for shipment? A Yes.

@ Do you know to whom and in what quanti-
ties? A How many?

Q Yes. A There was about three cases. I
don’t know how many was in the case.

Q How many ordinarily were there in a case?
A About five gross.

Q How much a gross were they worth?

I couldn’t tell you that.

Q Were they destroyed in the fire? A None
of the stuff was in the fire. All was used up
when Osborne was there. It was all used up,
every bit of it.

Q You mean that after the fire it was sal-
vaged? A Yes; after the fire they had it all
fixed up and it was sent out again.

@ Was the machinery burned up? A No.

@ What happened to the machinery? A
They cleaned it up again.

Q How long did it take? A About two
months.

Q And who did the work? Who cleaned it
up? You men who worked in the factory? A
The men in the factory, yes.

Q Was there any outside help employed on
it? A No.

Q How long did you work there?
worked there over eleven years.

Q You began about what year? A About
around 1913.

Q And so you were there when Mr. Oshorne
came there, were you not? A Yes.

@ When Mr. Osborne came, Mr. Diffany had
been in the bag frame business, had he? A
Yes.
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(QQ Did he do any bag frame business after
Mr. Osborne came? A Well, a little bit; not
much. It didn’t last long. He made shaving
stands,

Q How long? A 1 don’t know just how
long

As much as one year or two years? A

no.

(Q So that in less than a year the business

was all shaving stand business, was it?

Mr. Beers: I object to the question. It is
decidedly leading.

(Question withdrawn.)

(¢ When did the bag frame business stop, so
near as you can tell, after Mr. Osborne came? A
About six months.

)  So that after that time there was not any
bag frame business done? A No.

(0 Was material purchased down through the
vears to make shaving stands with, while you
were there? A I tell you we cleaned every-
thing up and sent it out again when Osborne was
there. There wasn’t any goods went to the bad
altogether.

Was there any stock of bag frames on
hand when the fire was? A Yes; a whole lot
when the fire was.

Q How muech, if vou know? A I don’t
know just how much,

© Did you help make an inventory at any
time? A Yes; after the fire.

Q Is that the only inventory you ever worked

A Yes.

¥ With whom did you work on that inven-

tory? A Mr. Osborne.
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Q Do you think you would recognize that in-
ventory that you helped make, if you saw it
again? A 1 don’t know about that.

@ Well, T show you that paper and ask you
if you ever saw it before? A I thought he
had that down in a book.

Q You don’t think you ever say this paper
before? A 1 might have.

Q The inventory you helped Mr. Oshorne
to make, you think he put in a book, is that it?
A Yes.

Q You don’t remember how much it amounted
to, do you? A No.

Q And you don’t know what he did with it?
A No.

@ When was the last time you ever saw the
books? A The last time I was up there before
he died.

Q At Mr. Osborne’s you saw it? A Yes;
at the house; yes.

Q When was that, if you can tell me? A
That was just after the fire was there.

Q By the way, how many men worked on get-
ting the machinery cleaned up after the fire? A
Three men.

Cross examination by Mr. Beers.

@ Did Mr. Diffany work on this machinery
that you have spoken of as having been cleaned
after the fire? A What do you mean working
on?

Q@ After the fire did he do any work at all
upon this machinery? A Yes.

@ Do you know how long, about, he worked
upon it? A You mean to shape it up?

Q@ Yes. A T say about two months.
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By Mr. Schenck.

(@ You recall the fire being in November,

v
1923, don’t you? A Yes.

@  You did not start to ship goods again until
February, 1924, did you? A I don’t know
about that. I know we sent it out.

HENRY DIFFANY, the defendant, recalled.

Mr. Beers: I will say this, that if it de-
velops upon the submission of a statement
that any work that was done was not prop-
erly charged, it may certainly be excluded.
That is the proper thing to do, but it is not
proper to bring in a statement that is based
upon figures of the deceased and which are
not at all reliable and which are not based
upon the figures of the firm. I haven’t those
papers here. I will look them up again. In
other words it is not an account based upon
the records of the business.

Further cross examination by Mr. Schenck.

@ Mr. Diffany, you will produce the itemized
statement of these charges at the next hearing ?
A Yes; sure.

W And will you tell me why it was that you
paid this out of your own personal funds when
there were several thousand dollars in the bank
10 the credit of Diffany & Company? A Be-
cause I had only my own personal check book, a
single check book, in my pocket; I cannot carry
three check books to pay these bills with.
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Q And then do I understand from that that
you paid these men in New York on a visit to
their office? A Yes. Sure I went over there.

Q Now, going back to 1916, when you began
your first operations with Mr. Osborne, you had
been in the bag frame business for a period of
time, had you not? A Yes.

@ And you had certain machinery at that
time? A Yes.

Q What did it consist of? A Presses of
all kinds.

Q How many? A Oh, I don’t know.
couldn’t tell you. Lots of them.

Q Were they ever inventoried? A Some
years ago they were; yes.

Q At that time, in reference to 19167 A
No. They were in some book. What year I
don’t know.

@ Where is that book? A That is burned
up. The books were there for twenty years back.

@ What was the approximate value of that
machinery in 1916? A I couldn’t say. M.
O’Leary has got that. I couldn’t say exactly.
Maybe sixty odd thousand—$65,000.00—some-
thing like that.

Q@ It is carried at $18,000.00 in your account-
ant’s report. Why do you now say sixty odd
thousand? A Originally it cost that.

Q Well, in 1916, how much was it worth? A
[ couldn’t say what it was worth. I don’t know.

Q Well, in 1923? A Whatever the account-
ant has got down there for 1923, that is about
right. Depreciation went off, you know, every
year.

@ Did you have any stock on hand that was
used in the shaving stand business in 1916 when
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you began operations with Mr. Osborne? A
Yes; sure,

(  Now, what stock did you have on hand? A
[ couldn’t say. They have got it down there
somewheres—$4,000.00 or $5,000.00.

Q Who has got it down? A It is down on
these papers. You have it there. The stock that
was there. I couldn’t say what it was.

Q 1 ask you to point out to me where it is
put down. A T don’t know exactly where it is
1OW,

(  With the assistance of your wife and your
accountant and your counsel, I ask you to point
out to me where the item is to which you refer
as Indicating the value of the stock in 1916 when
you began business with Mr. Osborne. A
There is a schedule here of some kind. Where
1S it? These (indicating) have nothing to do
with it. There was $3,800 worth of steel and
about. $800 or $900 worth of nickeled tin; there
might have been more than that—more than
$900.

W Anything else? A That is about all.

Q  Was that material used up in the novelty
stand husiness? A No; it was not. We made
Il}w first shaving stands out of steel and nickeled
1.

@ Well, that was material that was purchased

after Mr. Osborne came with you?? A Noj;
before, that was.

‘J ”()\\. ]“U('h ()f t11211 was th(’,]'C.) ‘\ l I()](l
you $3,800 worth of steel and $900 worth of
nickel tin.

()

L

I'hat material was used up in the shaving
stand business? A Yes; it was.

@ So that was a contribution that you
made to the husiness right at the beginning? A

)]

Contribution?’” What do you mean?
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Q You put that muech materal right into the
business? A Stock, sure.

Q At the beginning? A Yes.

Q Anything else—any other stock on hand at
that time, besides these two items, $3,800 and
$900? A There might have been some nickel
iron, silver iron, something like that.

Q How much did that amount to? A  About
$1,200, something like that.

Q Approximately what was the value of your
machinery at that time? A T couldn’t say.

Q Give a rough estimate? A $60,000 or
$65,000. We had an oil engine that was worth
$5,5000 alone.

Q Is that what it cost new—$60,000? A
About that, yes, when it was new.

() Now, that machinery continued in use, did
it not? A Yes.

Q@ Down until the time of the fire? A Yes.

Q All of it? A Sure.

Q In addition to that, you bought, from 1916
down to the time of the fire, various tools, did
younot? A Noj; I didn’t buy any tools.

Q You didn’t buy any tools? A No; I made
them.

Q You had to buy the material to make them,
didn’t you? A Yes.

Q Did you buy any more machinery? A |
bought a small curling machine, but that came
with some stock. I bought some stock at the
same time. I bought a fellow out in New York
and the stock and all that came with it.

Q@ How much was paid for that? A
all told.

Q@ $120 was involved in that transaction’
Yes; this fellow I bought him out.

Q Was $120 all that it cost? A That 18
about what I recollect, yes.

$120
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QQ Did any of this machinery wear out from
1916 down? A No.

Q It was all in use, in other words, in
19237 A It had repairs once in a while like
everything else.

Q Now, you say that you did do some bag
frame business after 1916 when Mr. Osborne
came in. A I sold some.

(Q You didn’t make up any? A No: we
didn’t make up any. Maybe a few we made up.

@ But your sales were principally of stock
that was on hand at the time Mr. Oshorne came
with you? A Yes; sure.

( Have you a record of the bag frame busi-
ness that you did in the year 1917, 1918 and
9197 A Only what the books have here.

¢ As a matter of fact, the bag frame busi-
ness for the year 1917, which was handled
throngh Diffany & Company, amounted to
$1,174,23, didn’t it? A That is what comes off
he books, I believe.

And the amount for 1918 was $1,123.817
A T cannot tell exactly in my mind. You have
the figures down there, so you know.

@ That is as near as you can tell. That figure
was taken from the books, was it not? A Yes.

Q And the amount of bag frames sold in
1919 and included in the Diffany & Company
sales amounted to $667.60, didn’t it? A If you
say so. You have got it down. I eannot remem-
ber everything. I don’t know.

@ That appears from the records in the

case?

Mr. Beers: What records do you refer to?

Mr. Schenck: Included in the statement

of sales.
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Henry Diffany, further cross.

A In the bag frame business?

@ As I understand it, substantially all of
these bag frames that were sold in those years
were made up before Mr. Osborne came there!
A Yes, they were stock stuff.

Q So that there was no money paid out of the
business after Mr. Osborne came with you, for
making up that stuff? A No. Maybe for
putting them in a box and shipping them off.

Q Of course, the shipping expense, the ex-
pense of handling the goods, sending them out,
that was charged right in along with the rest of
the business, was it? A Yes.

Q Approximately what percentage of the sale
price does that shipping of it amount to? A
About fifty cents a case. Second-hand cases we
used.

Q For instance, on a thousand dollars worth
of the bag frame business, how much is properly
chargeable to shipping it out? A About fifty
cents.

Q For a thousand dollars worth? A You
can get a thousand dollars worth of frames in
a dry goods case costing fifty cents.

Q Now, the insurance premiums were on both
the machinery and the stock, including whatever
bag frame stock there was on hand; they were
always charged against the Diffany & Company
business, were they not? A Used in the busi-
ness—yes.

Q So that the Diffany & Company business
paid for the insurance on your machinery, did it
not? A Sure.

Q And it also paid for insuring your bag
frame stock, whatever it amounted to? A The
stock; ves; sure.
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QQ Were Lyon and Lyon your insurance
agents through the whole period? A No: we
changed ; not always; I don’t think so: I couldn’t
say.

¢ Can you tell me how much a year the
average premiums were? A No; I don’t know:
[ couldn’t say. I have no idea.

( Have you the bills for any of the years?
A Noj; I haven’t the bills.

@ Can you tell me all of the agents who in-
sured your property for this period of time? A
[ could not tell you. Lyon & Lyon is one of
them,

 Did you have more than one agent at the
same time? A I did some years, yes.

Q Who were some of the other agents? A
Byrne was one.

Q  What Byrne and where? A Joseph Byrne
on Market street. He used to be on Broad
Street, kLA

Q Who else? A T couldn’t say any other. |
don’t récollect. There might have been a fellow
trom New York, but I couldn’t say, by the name
of Price.

Q@ Where was his address? A 1 couldn’t
say.  Broadway somewheres. Some vears ago.
[ couldn’t say just when it was. Just lately,

m: \] ) N . - 3 .
maybe three or four vears, Lyvon’s has been do-

ng it. Morelock [ think is the man that takes

Care orag:

Q Lyon’s office do you mean? A No it ain’t
Morelock, this last, the Niagara Insurance Com-
pany,

@ This $11,000 insurance money was paid to

You, was it? A Yes.
@ Did you enter it in the books anywhere?

A No, sir: T did not.
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Henry Diffany, further cross.

Q Why didn’t you? A Because I didn't
want to. I can do with my money what I like,
an’t 1? 1 didn’t have to enter it in the books.

Q What did you do with it? A Put it in
the bank. You asked me that before.

Q In what bank did you put it? A Fidelity-
Union.

Q@ How much of it belonged to Diffany &
Company? A I don’t know of any that be-
longed to it as I know of.

Q@ Well, there was $4,000 of it on stock and
merchandise? A Yes.

Q@ And $7,000 was machinery, was it not?
Yes.

Q Was this device that you manufactured
with Mr. Osborne a patented device? A Yes; it
was my patent; yes, sir; I originated that.

QQ When was it patented? A 1916 or 1917,
something like that; I don’t know which.

Q And was the patent issued to you!
Yes, sir.

Q Have you it now? A I think I have.

Q You haven’t it here, of course? A No.
[ don’t know whether I have it home either.

Q If you have it home and if we have another
hearing, will you produce it before the master!
A If I can find it, yes. You know that patent
has run out by this time.

Q) Mr. Osborne, from time to time, spoke to
you about putting more insurance on the shav-
ing stand stock, didn’t he? A Not that I
know of.

Q And you did put on additional insurance!
A I put it on myself when I saw fit to do so.
[n the Fall always I increased the insurance.

Q You did increase the insurance, didn’t you,
$5,000?7 A No; no; not $5,000.

—-
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(@ You did increase the insurance on the ma-
chinery, didn’t you. A When?

Q In 19237 A Altogether $5,000?

QQ Yes. A It might have been.

Q@ Why did you put $3,000 additional insur-
ance on the machinery and only $2,000 on the
stock, if you didn’t buy any additional ma-
chinery? A Why, I didn’t have—it wasn’t
half insured.

(Q How near half insured was it? A Well,
was about half insured. I did that because
le place was getting empty; they were taking

» watchman off the building; so I thought I
might as well have it insured a little heavier on
account of that.

K Out of the company funds, on January 18,
1919, you paid a thousand dollars on a note, did
younot? A What time?

( January 18, 19192 A Yes.

@ Do you -remember the bank? A The
Merchants Bank.

[ ( To whom was it paid? A To the Merchants
yank.,

11
tl
t

L11¢

@ Was the note discounted there? A No:
[ borrowed the money.

Q  Now, out of this Diffany & Company money
vou paid Bannister & Pollard $800, did you? A
Yes.

@ And the Glen Ridge Brass Company $550
A Yes. I don’t know. You have got it there.
[t must be.

@ You paid the Union National Bank ap-
proximately $6,000 on obligations owing to it?
A T think only $5,000.

 They were obligations that you owed

before you took up this business with Osborne,
were they not? A Oh, no.
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Henry Diffany, further cross.

Q@ Eh? A No; no; they were made up
afterwards. A

Q Were they your own personal obligations
or obligations of the business? A For the
business, this shaving stand business because
seventy per cent. has to be bought outside; only
thirty per cent. is manufacturing; and you have
to have money to buy these things or else you
cannot get them; they only give you fifteen days’
time to pay it; you have to have the stock on
hand to do any business.

Q So that you say that the $6,000 or $5,000
that you paid the Union National Bank was for
money that you borrowed after Mr. Osborne
came with you? A I don’t know. I was bor-
rowing right along. I could not say.

Q I want to divide it up with you however it
ought to be divided. 1 want to know what por-
tion of the $6,000, if any, you borrowed before
Mr. Osborne came with you? A I don’t think |
owed $6,000.

Q Well $5,000 or $6,0002 A I couldn’t say
how much it was.

Q How much of it did you incur after he
came with you? A I don’t know. I think
that money was borrowed right then and there.

Q All of it? A I think the most of it
Yes; it was paid off and borrowed again.

Q@ The Bannister & Pollard account was a
running account? A It was a running account.
We were buying stuff every day.

Q Was that incurred before Mr. Osborne
ame in the business with you or after? A I
was a running account.

Q Incurred before or after Mr. Osborne came
with you? A I could not say.

Q The Glen Ridge Brass Company, $5507 A
We bought brass from them right along.
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Before or afterwards? A Afterwards,

( When was this indebtedness of $550.00
mcurred—before Mr. Osborne came in the busi-
ness or afterwards? A I couldn’t say. I had
bought some brass. I don’t know what we are
making then, whether it was shaving stands or
what it was. We are buying brass now from
them,

I am only calling your attention to this ac-
count— A T couldn’t say what it was.

Q Have you an itemized bill for the account
‘.’I Po00.00? A No. That is not all. Those are
different items.

Q 'A\H right. Have you all the bills that make
up this amount? A No: I haven’t anv.

¢ And you haven’t any of the bills or records

1
L

hat make up the item of $5,000.00 or $6,000.00
1at you paid to the Union National Bank? A
['think there is ‘a record here of that.

0
L

L

You think there is a record here of that?
A" How it was paid.
A

; I find in the books an item that you paid
I,

; “vul:s i Mareh, 1924, $140, and charged
at agaimnst the business? A I don’t know
\’{J];H that was for. Mr. Beers had some collec-
tons for me. T couldn’t say. There was a suit
on, too. We had several thing there.
\"3 [t was for something in the business? A
ch,
‘]‘J Did you pay any city taxes for any of
10se years? Are you assessed by the City of
y-\«'\.\'zn‘!\' for your stock and machinery inlthis
business? A Yes, ;
Q Weeand S ks 19

Were you always so assessed? A Yes;

ire.  We got tax bills.
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Q Do you remember what your assessment
for stock is or was? A No; I couldn’t say
that.

Q Have you your tax bills? A T don’t know
whether I have or not.

Q You don’t know, I suppose, what your as-
sessment for machinery was? A No; I couldn’t
say. It was taxed always as a whole, T believe.

@ As a matter of fact, there isn’t any sign
upon your factory, is there? A Which one?

Q The one before the fire, did you have any
sign up? A No.

QQ Why not? A Can’t I do business without
a sign? I ain’t got a sign up now.

Q Now, where did you write the 1923 sales-
book from, that we have here, that you have
offered in evidence; where did that come from?
A It came from the big book there.

Q Was that all re-copied? A Yes; because
it is in such bad condition, that book, we could
not use it when we had to use it. We have to
have it to refer back to prices.

@ Do you remember selling brass serap of
Diffany & Company in any quantity and being
paid? A 1 don’t know what quantity you
mean. Whenever we have serap brass we sell it.

Q About how much does that average a year!
A I couldn’t say. It is all down on the book.

Q That money has all been turned into the
business? A That has all been turned into the
business.

Q And properly credited? A Just the same
as any other money that comes in.

Q Have you any record as to how much
money you drew from the business in 19197 A
Well, in 1919, in December, I think I paid a coal
bill of $126.
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As a matter of fact, in the year 1919, didn’t
vou draw $4,420.01? A No, sir: not 19109,

(Q  And in 1920, didn’t you draw $3,961.302 A
[ guess there is something down there for it. I
don’t know what it is. You have the ficures.
Whatever T drew is down there.

Q For 1921, you drew $1,095.00, didn’t you?
A Whatever is down there is correct.

Q And for 1922, you drew $2,336.27, didn’t
vou? A If it is down there, that is correct—
whatever is down there. Is that our ficures?

Q  For 1923, you drew $2,680.27, didn’t you?

Whatever is down there—I don’t remember.

Q  Well, now, as a matter of fact, for the
purpose of getting up an account of this par-
ticular business, in addition to submitting to your
accountants the books that you have offered in
evidence, you gave them certain other records of
the amounts that you drew from the business,
didn’t you? A Yes,

 And those amounts that you gave them
were correct, to the best of your knowledge,
were they not? A Well, I always put down

[ drew; T figured it at the end of the
Year and put it in a little book.

@ Where? A At home.

Q  That little book that you have at home
('f)?'f'mﬁl_\' tells the amounts that you drew from
this business for these various years, does it
not? A Yes.

- @ You have not offered that book in evidence,
nave voun? A No.

. @ If we have another and further hearing
M this matter, will you produce that book and
read from it the amounts that you say yvou drew

I{'“”' the business in those various years? A

Yes s Sure,
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Joseph A. Schroeder, further cross.
/i p

JOSEPH SCHROEDER, heretofore sworn as a
witness on the part of the defendant, recalled,

Further cross examination by Mr. Schenck.

Q Your figures upon which you have com-
piled Exhibits D. 8 and D. 9, come from where!
A They come from the books.

Q Both of them? A Yes.

@ In Exhibit D. 9 on the schedule support-
ing the profit and loss statement, the item of
purchases for October, 1924, of $1,921.19, T call
your attention and ask you where you secured the
amount of that item? A I haven’t the work-
ing sheet here. T would need that to tell what I
had. I know one amount is the Backus Motor
Company.

@ As I understand you, you haven’t your
working sheets here that will indicate how you
arrived at that particular item? A No.

By Mr. Beers.

@ Will you bring them with the next time!

A S',YOS.

By Mr. Schenck.

Q@ I ask you to look at Exhibit D. 4, page
79, an item under date of December 31, 1924, ac-
counts receivable $1,001.62, under sales discounts,
and ask you to tell me where that item came from,
if you can tell. Are there some other papers
that you have that would be of assistance to you
in ascertaining that particular item? A 1 be-
lieve I have left this other one in the office, too,
at the same time I drew up this statement. You
can find all of these items in the various accounts
here,
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Joseph A. Schroeder, further cross.

(I call your attention to the fact that your
profit and loss statement as of December 31,
1923, Exhibit D. 8, shows no sales for the month
of November, 1923. A We have been advised
that there were no sales. That is the fire month.

Q If, as a matter of fact, the salesbook shows
that there were sales prior to the fire, those
amounts have not been taken into consideration
in your report? A We have not taken any sales
of those months.

Q  You do not know, then, from the books, as
to whether or not the sales prior to the fire in
the month of November, amounted to $1,751.60?
A T do not.

Then, strictly speaking, your report is not
taken from the books, is it? A It was taken
trom the books as we had them at that time.

Q Did you have this sales book? A There
Were no sales in the book at that time for the
months of November and December.

¥ Will you look at the book and see 1f there
are now? . A There are.

© Have you a list of the accounts payable as
of December 31, 19247 A Not with me.

@ But you have it af vour office and ecan
produce it? A T can.

W I call your attention to the item of ‘“Gen-

e.-ml Expense’’ for 1923 on Exhibit D. 8 amount-
118 10 $4,488.96, and ask you where you secured
the amount of it? A Probably taken from your
tXpense account. .

W Will you look and see? A It does not ap-
bear in these books here.

W Might it be necessary for you to have some
Other paper that you have at your office? A Tt
might not only be that; T would probably have
10 refresh my recollection.
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@ Will you do that for a subsequent hearing
and produce those sheets? A Yes; I will do
that.

Q You have a schedule of accounts payable,
have you not? A Yes.

Q As of December 31
have.

Q You will bring that with you at the next
hearing? A I will do that.

Q As a matter of fact, will you bring all
of your working papers with you the next time!
A Yes.

Q I call your attention to Exhibit D. 9, which
indicates that as of December 31, 1923, there
was $8,318.45 in the Manufacturers National
Bank and nothing as of December 31, 1924. Can
you tell us what happened to that account in the
mean time? A Well, it was all drawn out.

Q Well, I show you Diffany & Company pass
book in the Merchants and Manufacturers Na-
tional Bank, dated December 31, 1924—the bank
statement—and there is a balance of $5,844.89,
and I ask you how you explain that? A The
amount on this statement is possibly the wrong
bank account. That is where that is. One bank
had no balance; the other had a balance.

Q I show you pass book of the Broad and
Market National Bank, Exhibit C. 6, and call your
attention to the fact that as of September 12,
1924, there is a balance of $287.91. A Well, as
of September 30, 1924. You will find a check

withdrawing that amount.

1924? A Yes: we

b

Q Was there ever any accounting made of
the interest on that account? A Certainly.

Q Where? A T could not tell you that off-
hand.

Q You say that Exhibit D. 9, the amount on
deposit as of December 31, 1924, stated as being
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$6,089 and some cents, should be rather the
amount on deposit at the time in Manufacturers
National Bank? A The Merchants and Manu-
facturers National Bank.

(QQ If that is so, I ask you how it is that the
item as you have it is more than the bank
statement as of the same day? A Well, the
bank statement does not take into consideration
deposits as of December 26, of $768.80 and an-
other item of $592.71.

QQ When? A The same date.

Q Can you tell from what those two items
are derived? A T can tell you what the latter
item is derived from—$590.35 received from
Butler Brothers.

( Have you any way of telling where the
other item comes from? A No: I have not.

@  As of the same date, that is, December 31,
1924, and December 31, 1923, where did you get
the item of $11,000.00?2 A That item was olven
to me by Mr. Diffany. I testified to that fact
hetore,

@ "That was the only source of your informa-
tion in regard to that? A That is the only
source. I don’t know where it is or what has
W}»]H‘HNI to 1t.

@ Well, then, subject to your later knowledge
as to that particular item, I assume that your
statements, as you submitted them, D. 8 and D.
J, are correet, according to your opinion? A
Surely.  The $11,000.00 is an asset of the busi-
ness. That is why it should be shown up as such.

W Well, Mr. Diffany says it belongs to him,
does he not? A Well, he is the business.

W Where is this item of machinery carried—
anywhere? A It is not on the books.

@ You got that from Mr. Diffany? A That

IS (")]']'p('l.




114

Joseph A. Schroeder, further cross.

Q What I want is an explanation as to why, if
in the year 1923, the machinery was destroyed
by fire and the insurance loss was paid on it, they
are both carried? A They are both carried
when ?

QQ That date? A 1 don’t believe it. I don’t
see it.

Q Well, so far as the machinery is concerned,
you have carried that on your schedules as be-
longing to the defendant, too, have you not? A
That is correct.

Q And as belonging to the business?
That is correct.

Q Well, at the end of 1923, the company did
have some machinery? A Well, they might
have had some machinery, but as far as we are
concerned, the original machinery that they had
held had no value.

Q@ Why not? A They were reimbursed for
its loss in the fire and they received $11,000.00
for it, which was considered fair.

Q If, as a matter of fact, that machinery was
all salvaged, it should be carried at some figure,
should it not? A How can I say what it 1s
worth?

Q Well, the expense of salvaging it that was

paid by the company, how would that be treated!

A They would be repair items, if anything.

Q And they would be chargeable against the
business? A Yes.

Q And they were charged, as a matter of fact,
against the business, were they not? A They
were.

Q Have they been charged against the com-
pany or against Diffany? A Charged against
the business.
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Q If, as a matter of fact, the machinery be-
longed to Diffany and is now claimed by him,
should not the items charged for its salvage, the
salvage of that machinery after the fire, be a per-
sonal charge against him? A No, sir; the ma-
chinery is used in the business and any repairs
to that machinery would be a repair charge to
the business.

( That was Diffany’s capital contribution,
was it not? A Well, regardless of that, it is
being used in the business and any repair to the
machinery is a charge against the business.

But it is a charge against the capital ac-
A No; not against the capital account.
[f Mr. Diffany was supposed to contribute
that machinery for the use of the joint business
of Mr, Osborne and Mr. Diffany and the ma-
chinery was charged off as a total loss as a re-
sult of the fire of 1923, and it was subsequently
‘\ill\'ilu‘t't] tor the use of the Diffany & Company
business with Osborne, the items chargeable for
Ill‘i.\ salvage should really be chargeable against
Diffany’s  contribution to the joint business,
.\\WI[M they not? A Not if they are small
lT'.‘Illll\‘. but from what I understand from Mr.
Diffany, he repaired all of that machinery him-
\,':“' o that there was practically hardly any
(.fi\‘wm‘.wnwnt.\' of any kind putting that machinery
o shape again for its use. That is what I
HH‘I!‘I'.\IU()([.

W As a matter of fact, the payrolls for the

beriod after the fire until they began operations,
"‘”“ something like $1,500.00 to $2,000.00, didn’t
they? A T know nothing about that.
Well, that appears on the books, does it
A Yes, but T don’t know what that ap

l’];t' 9091
PUES against
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Joseph A. Schroeder, further cross.

Q If they had no factory and were not con-
ducting any manufacturing operations during
that period of time, there is no justification for
the payrolls being charged against Diffany &
Company or in their business was there? A
Well, from what I understood at the time, they
were manufacturing.

Q Well, assuming that they did not begin
tnanufacturing operations until February 24
1924, February 24, 1924, being the first sale,
would you say that payrolls charged in January
and December were manufacturing charges or
apital account charges? A Well, they might
have been manufacturing charges. I don’t know
when they started manufacturing again. He
might have started manufacturing in December
or he might have started in January.

Q Well, would the fact that the first sale 1s
February 24, 1924, change your opinion any! A
No, sir, because he might have manufactured for
stock.

Q Well, it was your concern, was 1t not, 10
whom this $665 was paid in December, 19247 A
It was.

Q And your concern did some work for that
money, did it not? A We certainly did.

Q You have your working sheets and you
submitted a report, did you not? A Well, i
would not necessarily all be in working sheets.
Some of it is for working sheets.

Q Some of it is working sheets? A Some
of it is working sheets.

Q And for the reports that were submitted’
A Yes.

Q And those reports were submitted to Mr.
Diffany, were they not? A That is correct.
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@ You have copies of those reports that were
submitted? A I believe we have.

(Q And you also have the working sheets
upon which these reports were based, have you
not? A That I could not say.

Q Well, in the natural course of business, you
would assume that you have? A No; not that
particular matter, no, because we were not doing
an audit. As explained before, we were just
assuming figures.

Q Don’t you keep your working papers? A
We probably would not make any working papers
on that.

Q In order to make up a report to submit
to Mr. Diffany, you certainly would have to do
some preliminary figuring and have some work-
g papers, would you not? A Whether Mr.
O’Leary has working papers, that I could not
say. I was not connected with that matter. I
had nothing to -do with it.

@ If you have these working papers, you can
produce them at the next hearing? A We can.

W As well as a copy of your report that was
submitted to Mr. Diffany? A That is up to
Nll'..li«'<~1-s whether he wants to submit it or not.
[ will bring it so that he ean submit it if he
wants to.

"J You will have it here? A T will bring it.
[ he wants to submit it, that is for him to decide.
~© When you went over the books, you found,
‘“.‘1 you not, that the pay-roll checks did not agree
With the pay-roll? A T did. |
‘J And did you find in any place where the
difference was accounted for? A That I don’t
remember,

: ¥ Where do you account for it? A I be-
ueve I account for it in the petty cash account
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I have worked up schedules showing the amount
of pay-roll checks and the actual amount of pay-
roll and the difference I run into petty cash,
assuming that it was put into petty cash.

Q What was it charged to? A Well, prob-
ably general expense. I had no means of telling
what it was spent for.

Q So that notwithstanding the fact that you
had no means of telling what that money was
spent for, yet you did charge it to general ex-
pense and submitted this statement to the Master
as being a correct statement, have you not? A
Well, as far as my knowledge is concerned, it is
a correct statement, because the assumption can
be made that that money was spent for petty
cash, drawn out in petty cash, out of which small
expense items are paid, incidentals. That is the
usual procedure in the average business.

QQ You are a certified public accountant, are
yvou not? A No; I am not.

Q@ Your firm is? A No.

Q You have no other explanation as to the
correctness of your account or as to the cor-
rectness of carrying that difference between the
actual pay-roll and the pay-roll check, in general
expense, than what you have given? A That is
the only explanation I can give to you.

Q Is that statement a correct statement, that
is, are D. 8 and D. 9 correct statements of the
business during the years 1923 and 19247 A
That 1is, books. I have not gone beyond
the books.

Q Notwithstanding the difference that I have
indicated to you between them and the books,
do you still say that they are correct statements!
A Well, there are differences now. I don't
know whether there will be after the next hear-
ing.
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Q You say that even though no machinery is
shown as of December 31, 1923, and December
ol, 1924, that your statement is still correct? A
[ do. There is no book value to the machinery.
That is from information we had at the time the
report was made up.

@ What is your reason for saying that, in
view of the fact that it appears from the testi-
mony given in your hearing that the machinery
was salvaged and the same machinery was used
after the fire as before in this joint business? A’
Well, T know the machinery was salvaged, but
[ don’t know who salvaged the machinery or how
much was spent on salvaging that machinery.

Q  Well, it is in the books, is it not? A The
salvage cost?

@ Yes. A T have not seen it.

Q  The pay-rolls from the time of the fire are
part of the expense? A Oh, no. They mean
nothing to me. Part of that pay-roll might be
cost of manufacturing. He certainly had to man-
ufacture in order to start selling in February.

(At this point recess is taken until May
)¢ Or . »
22, 1925, at two o’clock in the afternoon.)
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Henry Diffany, further cross.

Met pursuant to adjournment this twenty-
second day of May, 1925, at two o’clock in
the afternoon.

Appearances as heretofore.

HENRY DIFFANY, the defendant, re-called and
further examined as follows:

1))‘1/ Jl)'. ASY(']/())[(,-IA‘.

QQ This book, on the cover of which it says
1916,”” Mr. Diffany, is a book in which you
kept a record of the amounts drawn by yourselt
and by Mr. Oshorne? A Yes, sir.

Q These same figures have been incorporated
in the statement? A They were totals on the
books.

Q These figures in this book are totals from
the ledger at that time, are they? A The
ledgers at that time.

@ And these same figures have been in-
corporated in the statements prepared by your
accountants? A Yes.

Mr. Schenck: We offer this book in evi-
dence. I have suggested to Mr. Beers that
rather than have the book retained here,
for the purposes of the record the items
be copied.

Q The ““S. H. O.” at the top of the page
stands for S. Harvey Osborne, does it not? A
Yes.

Q This indicates that in 1916 he drew
$1,260.09? A Yes, sir.

Q In 1917, $1,961.35? A Yes.

Q 1918, $2,369.90? A Yes.

10 Q 1919, $2,670.237 A Yes,
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Joseph A. Schroeder, further cross.

1920, $2,505.75% A Yes.

1921, $4,076.07? A Yes.

1922, $2,167.85? A Yes.

1923, $2,665.02? A Yes.

Now, the ““H. D.” stands for Henry Dif-
tany, does it not? A Yes.

(.  This book shows, does it not, that in 1918,
Henry Diffany, which is yourself, drew $126.04?
A Yes.

[n 1919, $4,420.01? A Yes.

[n 1920, $3,961.30?2 A Yes.

In 1921, $1,095? A Yes.

[n 1922, $2,336.27? A Yes.

[n 1923, $2,686.27? A Yes.

Those are the amounts as indicated in this
hook, are they not. A Yes.

() Those are the amounts as indicated in this
book, are they not? A Yes.

Q  Those amounts were put in there from time
to time by you from the company’s ledgers? A

Yes.

Mr. Schenck: 1T offer this book in evi-
'1(']1(‘(‘,

(Book is marked Exhibit C. 1, May 22.)

JOSEPH SCHROEDER, already sworn on the
part of the defendant, re-called and further
€ross examined,

B Mr. Schenck.

® Now, perhaps your recollection is refreshed
to the items that you were to look up between
the last hearing and now. Proceed to tell us how
Youw analyze the various items then in question.

ds
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Joseph A. Schroeder, further cross.

A Well, T found additional amounts which had
not been posted to expense account.

(@ That applies to what items? A Various
items.

Q Make it as plain as you can. A Do VOl
want the detail?

Q Yes. A  $38.12—

@ Since it is on that sheet before you, can
you indicate it on the sheet? If you do that, we
will offer the sheet in evidence. A (Witness
does at requested.)

Q You have indicated the items on the sheet
before you? A Yes. I will leave the sheet
here. I will make a copy of it. Then there is
an amount of $1,001.62 of discounts.

Q For when? A 1924 T believe it was. I
will leave a copy of that also.

QQ  That will explain that in detail? A That
18 right.

Q What was the other item? A The other
item was that difference in purchases. That was
due to an error in addition, so that we would
have to increase sales to tie in, and you would
have the same result: it would not change the
result any. That would have represented larger
sales.

Q Is that all? A That covers all.

Q With the exception of the working sheets
used to prepare the reports. Where are they!
A As I said before, there were mno working
sheets.

Q@ Whatever the papers were that you had!
A They were simply made up from data sub-
mitted by Mr. Diffany.

Q Have you that here? A No; we haven't
it in our possession any longer.

Q Where are they now? A T believe Mr
Diffany has it.
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Q For the purpose of identifying the papers,
[ assume they are some of these that you have
here. A Not that we have here.

Q Well, that Mr. Diffany has? A These are
the figures that Mr. Osborne had made up. That
1s what we used.

Q Those were the figures that go with that
book that Mr. Diffany has? A No; they don’t
¢o with the book.

(Q Are they not? A No.

 You say there were no working sheets? A
There were no working sheets.

Q Then, what is the explanation of this
charge of $665 by your firm? A Mr. O’Leary
submitted his statements.

QQ Where are the statements that he sub-
mitted? A Mr. Beers has them.

/ll// ]/) /))(‘(’)'.\".
() These statements? A That is correct.

(Papers produced by Mr. Beers.)
(Statement offered in evidence and marked
ixhibit C. 2.)

@ Where are the statements that this charge
was made for? A That I could not tell you.

@ What was done with them? A They were
turned over to Mr. Diffany.

Q Were there any working sheets for those
stalements? A No other working sheets, ex-
¢ept, as I said before, copies of Mr. Oshorne’s
ligures,

@ Haven’t you got a copy of the statement?
A T haven’t a copy of it.

Q You haven’t got a copy of the statement
that you submitted? A Not of these state-

ments,
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Q Do you mean to say that you would make
up a statement for a firm and make a charge
for it and not keep a copy of it? A Wha
do you mean—these statements here?

Q I mean the statement for which the charge
was made. A You are talking about working
sheets—is that correct?

Q The result—yes. A One of these state-
ments is on file here. It was offered in evidence.

Mr. Beers: Two of them.

Q These totals on these bills indicate five
different statements? A That I couldn’t tell
you.

Q Well, then, do you say two of them are on
fle? A I have seen at least one. Mr. Beers
says two of them are here.

Mr. Beers: That is my recollection
There were but two exhibits.

Q So that these two exhibits— A (Inter-
rupting.) Those were balance sheets and proft
and loss statement.

Q I direct your attention to bill of Septenr
ber 13, 1924, charge of $165, and I ask youw
For the preparation of what statement is that a
charge? A 1 could not tell you what statt
ment that is a charge for.

Q Can you tell what any of these five state
ments are charges for? A [ cannot. Alll
know is that it is for work prepared for Mr.
and Mrs. Diffany.

Q Is there anybody connected with youl
office that knows? A Mr. O’Leary would

know.
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(Do your books show? A T could not tell
vou that. I haven’t access to the books.

By Mr. Beers.

Q Are you a member of the firm. A No I
am not a member of the firm.

. A\.l r. Schenck: 1 eall on the other side to
mqh.mto to me or to the Master what the
various items of charge on these statements
are charges for.
Mr. Beers: You will have to find that
vourself. If Mr. Schroeder does not know
[ don’t know. How can I tell vou more thzn;
what he tells you? :
Q You know of your own knowledge as to
M“” these various statements are (‘hil(l'g'(‘s for,
m.» you not? A Well for work in connection
with  the figures submitted by Mr. Osborne
working them into sechedule form. ’
Q) 'I)id Mr. Osborne submit figures to yvou?
Noj he didn’t submit them to us. i
Who did? A Mrs. Diffany.
How do you know that they are Osborne’s

figures? 7 ]
ures? A Well, I don’t know. That is what
[ was told.
Q
v

A
Q
Q

And on the basis of those fieures, vour
""lm.‘r.n made an analysis, did they not, ol'l the
mvmmun of Diffany & Company business? A
We 111;.1110 no analysis. You could not make an
analysis from that.

Q¥ Well, you made a report? A Just pre-
bared them in schedule form. That is all.

¥ And you say you have no copies of these

\"}“'({l o . . 9 T ’
| le forms? A  We haven’t any—not that
[ know of, 3
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Joseph A. Schroeder, further cross.

Mr. Schenck: T now eall upon the other
side to produce the copies or originals.

Mr. Beers: 1 have repeated over and over
again that I will not submit and I objeet to
any figures going in the record baxod upon
figures made up by Mr. Osborne. Any
statement that might have been made up
based upon Mr. Osborne’s figures cannot go
in. If there were statements here in the
handwritting of Mr. Osborne, they could not
g0 1n because we could not eross-examine and
test the accuracy or correctness of the stafe
ment,

Q I notice in the profit and loss statement
of December 31, 1923, you have ‘‘Less amount
lost in fire, ‘H,.ﬂ() "’ What is the basis for thaf
figure in your report? A What do you mean

“*what is the basis’’ for it?

@ Where did you get it from? A Well, by
working against that $18,000 machinery account
depreciation, to get at the depreciated value, as
shown by your profit and loss statement.

Q This $4,320 is merchandise, is it not? A
[ don’t know.

Q Well, T ask you to look at Exhibit D. 8 on
the third page and see if that is not the case. A
You say the profit and loss statement shows a
loss of $4,320.

@ I read it from here. I am asking vou
where you got that (indicating) from. That
is all. It says: ‘“Profit and Loss’’ up there. A
It says: ““Schedule supporting profit and loss.”
$4,320 is deducted from purchases because that
amount 1s supposed to have been destroyed in
the fire, which \\'01111 leave you only $14,000
purchases instead of $19,000.
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Q@ Where did you get the ficure from? A

That was submitted to us.

(¢ By whom? A By either Mr. or Mrs.
Diffany. I don’t know which one. I don’t re-

member,

13 Do you know whether or not that includes

» bag frame stock? A I do not.
() [f 1t does, it should not be deducted here,
should it? A That I could not tell you. I
don’t know. There were no differences made be-

tween the various kinds of stock.

But if this purports to be a statement of
the shaving stand business, it should not con-
tain items relating to bag frames, should it? A
Why shouldn’t it?

Q Why should it? A Well, why shouldn’t

[t is Mr. Diffany’s business, isn’t it?

Q Is that the only reason? A That is the
reason. Any merchandise that is there belongs
to Mr. Diffany:.

(@ Then, do T understand that this report is
based. upon the figures that have been given you
and which you have taken as true rather than
being hased upon analyses that have been drawn
trom the books themselves? A T don’t know
What you mean by that.

@ Do you stand upon the report as being a
rorrect statement of the business as shown by
the books? A Well, outside of inventory
figures that T would have to take from the client.
The client has to submit those.

Q And, as T think you have previously testi-
fied, no detailed inventory was submitted to you,
was there? A Not to me.

QR Well, to anyone connected with your firm?

That T couldn’t tell you. The detail was sub

Itted here,
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Rosa Diff any.

Q The detail was submitted here? A Surely,
quite a while ago.

ROSA DIFFANY, called as a witness on the part
of the complainant, testifies as follows:

Direct examination by Mr. Schenck.

Q Did you have anything to do with the in-
ventories of these goods for any of the years’
A No.

Q Well, the accountant has mentioned the
fact that you gave him certain figures, and I
wanted to know what figures they were that you
gave him. He doesn’t seem to know. A Well,
what figures do you refer to?

Q Relating to the inventory. A Noj; I don't
know anything about an inventory.

Q And you gave him no figures relating to
it? A No; not that I recall.

Q Did you give them any figures showing
the rents that had been included in the business
account? A Well, T deducted them from the
book that is there. I found that Mr. Osborne had
included the rents that belonged to Mr. Diffany
in his sales.

Q They had been included in the sales?
In Mr. Osborne’s sales; yes.

Q What rents were they? A From M
Diffany’s real estate.

Q Can you tell us the amount?
believe it was $1,650 per year.

Q $1,650 per year? A Yes; I think thal
was the correct amount.

Q Are you willing to say that that is the
[ think it was $137.50 a

Well,

correct amount? A

Rosa Diffany.

month. Doesn’t that make $1,650 a year? I
rather think that is it.

(Q And in what figures did you say the rents
had been included? A 1In the sales; in the
sales book.

QQ And over what period? A 1916 and
[917; and then we sold the place.

Q It was $1,650 per year for those two years?

each year—mnot the two years—each

Then you say you sold the place? A Yes.
Then after that wasn’t there some deduc-
or were there other rents included? A

What rents were they? A Rents that

Mr. Osborne had not included in the expense
acceount.

(Q  Where did he get those items from? A
The sales book.
Well, as
many vears as the sales hook contains—a num-
ber of years.

K

() What years do they cover? A

And is that the sales book that has been

produced in evidence here? A I don’t know.
lf you will show it to me, I will tell you.
Q When did you last see it? A I do not

recollect when I last saw it. I think I saw it
last year.

(0 Does this book show the sales for the
various vears? A Yes.

W That is the book that was damaged by fire,
WVas 1t not, in the fire? A Well, they were
lmih.

Q What were the books that were here as
laving heen damaged in the fire? A The sales
]H)n)l\'_\‘.

()

! Just the sales book? A The sales books,

hoth sales books.

10




40

Rosa /)?'__/f(ll?y.

(Q The ledger is where? Has that been pro-
duced here? A We have not got that. That
was in the fire. That is gone. We tried to
rescue it but could not find it.

Q@ Where was the ledger in the fire, did you
know, at the time of the fire? A I don’t know
anything about that.

Q And you have had something to do, have
you not, with the preparation by your account-
ants of these various statements? A Yes.

QQ And you have a statement that covers the
whole perod of years that the business was in
operation, have you not? A Yes.

Q Have you that statement here?
don’t know. It is not in my possession.

Q Well, where was it when you last saw it!
A I don’t recollect. I imagine in court. I
don’t know.

Q Well, T will ask you to produce the state-
ment, if you will and show me which one you are
talking about? A Which one I am talking
about?

Q Yes. A I don’t know which one you are
talking about.

Q I am willing to hear you designate the
statement that you have in mind as having been
prepared by the accountants, which you say
shows the business over a period of years.
Which statement is it? I don’t know the one
that you are talking about. A I believe you

have them all.

By Mr. Beers.

(3 ]‘Ot me ug]\- .\v()u a (]11(‘Sti()11. Vl‘]l(\ S1211(‘l|1('“‘l\

that vou are speaking of, are they based upon

Mr. Osborne’s ficures? A  On Mr. Oshorne’s

Rosa Diffany.

figures, and then I found Mr. Oshorne’s fieures
Were erroneous.
Q Are they based upon Mr. Osborne’s fig-

s? A Yes.

By Mr. Schenck.

Q You say you found Mr. Osborne’s ficures
to be erroneous? A Yes. ‘

Q In what respect were they erroneous? A
Because he ineluded Mr. Diffany’s sales, his
bag-frame sales and his vanity case sales and in-
cluded the rents, and had charged them all up
as sales for himself.

'Q To what extent? You have certain figures.
You can tell to what extent these figures are
¢rroneous? A Because he took the footings
irom the sales book. I found when I figured
those up that they corresponded exactly with Mr.
“ﬂmrm& statement, but then I found that Mr.
Diffany’s’ sales and rents were all in with that.
S0 I deducted that and found that Mr. Osborne
Was in-error,

Q You did this yourself? A Yes.

Q ['or instance, take the year 1916. What
igures  did you find that Mr. Osborne had
trroneously included? A In 19162

Q Yes. A Well, there isn’t very much of

.][’,M' In fact, I don’t think there is anything

of the book of 1916, but judging from the
>‘H‘('«'M*1U11f4‘ years he must have done the same
thing in 1916, because if he did it in one year
In all of those years, he certainly started out
that wav

! Take any year and any figures that you

Vant.  Will you tell us in what respect Mr.
“\\m]']

le’s figures were erroneous in any way? 4

0
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It doesn’t make any difference what year you
have. A I have just told you.

Q I want you to take any year and show me
in what particular they are erroneous? A Let
us say 1917.

Q Let us take the figures for 1917, if you will
and show me where they are erromneous? A I
told you he took the footings from the sales
book—

QQ  (Interrupting.) I want you to demonstrate
it, Mrs. Diffany, and show me in what respect
they are erroneous? A I do not know what
you mean. I just told you. I cannot tell you
anything different.

Q How do you know how much in bag frames
was included in the year 1917? A By deduet-
Ang—>by taking the different items and then de-
ducting from Mr. Osborne’s sales.

Q DPlease show me the different items. You
claim to know what they are? A How can I
show you. I haven’t anything to show you.

Q Here are the books and papers. Take any-
thing that you want? A Give them to me.

Q Does the sales book show the rent as well
A Yes.

Q So that except for these items that you de-
ducted and found were erroneous in that year,
the footing was correct, was it not? A The
footing I found correct. Well, do you mean cor-
rectly figured up?

Q Yes. A Well, yes, of course they were
correct. There might have been a little error
here and there, but that did not amount to a
great deal; it might have been a few cents or
a dollar or two, but in the footing it was correct.

Q If you had the book before you you could
go through and do the same thing for the other

years? A Yes.

Rosa Diff any.

Q From 1917 right down to date? A Yes.

Q Have you any knowledge as to how long
they continued to manufacture bag frames? A
To manufacture them—to actually manufacture
them ? ‘

Q Yes. A Well, I don’t think they manu-
tactured after 1916—manufactured—but he sold
the finished stuff.

Q  Did you manufacture or make any during
V167 A Very little.

Q Instead of saying “very little”’ can you
give us any idea in dollars and cents? A No;
[ could not do that.

Q And that manufaturing was all done in
1916, before you started to make shaving stands,
was 1t not? A No doubt it was. A little bit
might have been manufactured of course, but
0t to any extent,

@ So that the sales of bag frames that were
made after 1916 were the sales of bag frames
that had been manufactured before? A Yes.
Mostly so, you know.

(Q The books show, do they not, what sales
of bag frames there were, and sales of that
nature? A Yes, sir.

Do you know anything about Mr. Diffany’s
advances after 1916, that is, moneys that he
advanced to thig Joint business? A Yes.

 And moneys that he withdrew to pay his
obligations with? A Yes.

Q  Well, now, the only record of those ad-
vances is what has been produced, is it not, in
M'J(lt‘llt‘v.’ A Y(,‘S.

Q At the time this business was started, I
believe it has been testified that there was a
loan at the bank of some $5,000, was there not?
A How much do you say?




Rosa Diffany.

Q Somewhere around $5,000 in round figures.
A What is that?

Q I say, at the time this joint business was
started, Mr. Diffany testified something about
a loan of some $5,0002 A Did Mr. Diffany
testify that? I don’t know that he testified it.

Q You don’t know about that obligation? A
I don’t know that Mr. Diffany testified to it.

Q Do you know about an obligation that he
owed the bank of some $5,000? A Yes.

Q That was owing previous to the time that
this joint business was started, was it not! A
Yes.

Q And that was subsequently repaid, was it
not? A Yes; it was all paid in the early part
of the following year.

Q The early part of the following year—wha
year? A 1917 is the following year to 1910.

Q And where was it paid from? A No
doubt with his own moneys.

Q And have you any knowledge of the money
that Mr. Diffany withdrew from the Dbusiness
except the record that has been previously
offered here? A He didn’t draw any money.

Q He didn’t draw any? A He only drew—
You just put the book in evidence.

Q The money that is shown in that little
book? A Yes.

Q There were some concerns that he did
business with before the joint business Was
started? A What was that?

() Bannister & Pollard and a few such con-
cerns as that. A Well, I believe you have
them all along. That is a continuous account

Q Well, there was more than one of them that

2 v o
were continuous accounts, were there: A

40 Surely.

Rosa Diffany.

Q Do you know whether or not Mr. Diffanv
drew regularly from the business or did he draw
odd amounts at odd times? A Very irregular,
u;]u:xlly in a bulk sum. The business did not
allow 1t.

(Statement is offered in evidence and
marked Exhibit C. 3, May 22, 1925.)

iy

@ Now, you have before you the book that
_\"uu were talking about. Will you indicate either
from that or from any other record that vou
J‘m\'u the parts wherein you found Mr. Oshorne’s
gures incorrect for any year? A Well, Mr.
(‘)sly()r‘ll<' took the footings, as I said. When I
gured them up I then found that they cor-
1;('.~'1mn<1ml with Mr. Osborne’s figures, but T
tound that all these (indicating a book) that are
(x}uwl\'v.«l off belonged to Mr. Diffany. These are
Mr. Diffany’s sales, frames, all of this here, and
at the end of the month sometimes, not alwavs
at the end, Mr, Diffany’s rent, $137.50, Zl})I)(‘ﬂ‘]'S
¢very month. I think I said that. That was all

mlrlmlwl in 1t, because the footings correspond
Wt 1 . < .
With the sales that Mr. Oshorne claimed.

() £ ade . - .
1 L\ You made up, did you not, and submitted
‘}’ Mr. O’Leary or his concern, a statement of
1€ sum total of these items? A The sum total

The incorrect items? A Yes.

Have you that? A T haven’t it now.

Is it here with your papers? A I don’t
[ haven’t the papers here.

Well, were those papers returned to vou by
;\ll‘. O’Leary? A Returned to me, why surely
1€ must have or sent them up. ‘ i
Q | ‘(Hh(,)\\'in;_;' witness.) Look at this paper and
IL you recognize that as a copy of those
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items? A Yes, but this is not the statemen
that was put in. The last statement shows every-
thing in detail. No, this isn’t it. It has been
discovered since that—

Q (Interrupting.) Look at these two and see
if either one of them is what you have in mind’
A Well, whose is this?

Q That is a copy of yours. A Did Mr
Beers submit this to you?

(Q This is Mr. Beers’. A Yes.
Q Then it is correct? A Yes.

By Mr. Beers.

Q Is this based on Mr. Osborne’s figures? A
This is based on Mr. Osborne’s figures. [ do
not say Mr. Osborne’s figures are correct.

By Mr. Schenck.

Q@ You say that that is a correct statement,
or embodies a correct statement of those items
that you say that Mr. Osborne erroneously in-
cluded? A Yes.

Q And that shows it for every year, does i
not? A Yes.

Q And it also included the sum total of the
rents for every year? A Yes.

Q That were erroneously included? A Yes.

QQ Was there anything else erroneously in-
cluded that you recall now? A Well, if there
is, it 1s in this.

Q So that, except for those erroneous items
about which we have just been talking, the Os-
borne figures were correct, were they not’ A
I could not say they were correct. |

Q) So far as you know, they correspond with
the books, don’t they? A The footings in the
sales book. The ledger I know nothing about.

Rosa Diffany.

Q And these are the statements that were
prepared by O’Leary & MeNeil, your account-
ants? A Yes.

Q Do you recall, Mrs. Diffany, whether
O’Leary & McNeil returned to you the sheets
that indicated these totals that you gave them,
or whether they kept them or not? A T don’t
remember that.

Q Have you looked in your papers to see if
vou have them recently? A Well, T could not
tell you, because this work I have had, it is
for 1917—

Q It is in your handwriting? A 1 Imagine
it must be as far as I can recall.

Q Did you do the additions yourself? A
Yes,

Q Now, rather than have vou or Mr. Burke
check these books or collect these items together
10 see whether or not the figure that is con-
tained here 18 correct, can you submit these
sheets of yours if you have them? A You
would not understand them.

' THave you a copy of Mr. Osborne’s figures
“-'I_W'h vou took as the basis of what you sub-
mitted to O’Leary & McNeil? A I don’t know
whether T have a copy.

Q Did they return to you the copy that you

them? A  Surely.
¥ And if you have that, will you turn it over
o Mr. O’Byrne? A With Mr. Beers’ permis-

s1on,

Mr. Beers: 1 will not lef any statement

80 1 that is based upon Mr. Osborne’s
figures,

Well, you went through the book, did you
and found that Mr., Osborne’s figures were
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correct, except in these particulars? A Ixcept
the erroneously included items.

Q So that we are talking about the mistakes
—there were mistakes, but there were correct
figures as well, or at least you produced the
correct figures through your accountants, did
you not? Did they produce the correct figures!
A T had only this book to go by.

Q Will you tell me whether or not that (ind:-
cating) is a copy of Osborne’s figures that you
used in that connection? A Well, I could not
tell unless I compared it with this.

Mr. Beers: I submit that anything that
is based upon Mr. Osborne’s figures, tha
is, figures or a statement made by him, is
incompetent.

A  Mr. Osborne’s figures for 1923 are in error.
Q And vour accountants have shown wherein
4] v

that 1s erroneous? A Yes.

Mr. Beers: It is understood that I object
to all of this testimony concerning Mr. Us-
borne’s figures.

() These three papers (indicating) are the
ones that you have looked at? A Yes.

Mr. Schenck: I offer them in evidence.
The witness has testified the figures are coT
rect except in the particulars wherein she
has pointed them out to be erroneous.

Mr. Beers: I object to them going in
What she says as to their being erroneous
has nothing to do with the relevancy of Us-
borne’s figures or statements. Mrs. Diffany
is not a bookkeeper, and her mere examina-
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tion of the books and her reference to this
statement, does not make them evidential.
'he Master: I will mark them for iden-
tification.
(Statements shown witness marked C. 4
Iin '1(1.(1111.hcat1f)n, C. 5 for identification and
C. 6 for identification.)

Ty s bRl (R :

EFDWARD E. BURK F, sworn as a witness on
the part of the complainant, testifies as fol-
lows:

Direct examination by Mr. Schenck.

Q  What is your business? A Certified public
accountant,

Where is your office or place of business?
A Tam g member of the firm of Balzar & Me-

(‘2 3 X . " X Ve . .
(‘.mh), Lincoln Trust Company building, Jersey
1Ty, | )

Q ‘Have v : — inati
i Have you made an examination of the
In;ul\s and records submitted in this case? A
have inspected books and records for the vears
1923 and 1924, )
0 Y ave als
! You have also looked at the other state-

ments?
()
v

: \ .W(-‘f“, at certain other papers.
lixhibits that have been offered in this

case? m 7 1
(< ‘ A They are imcomplete.
)
v

id v : . .
bef Did you notice any diserepancy or variance
e ¥

‘ \.\,w“ _”“’ reports as submitted and the books
;szl‘ltnl\”?‘;f\l}11(1 .thom, and i.f“SO, what? A Yes;
books :m(l( 1}(“,“.'? a few dl'“(‘]'oll(‘(‘s between the
Athoro v fl(‘(’Ountml]tS report as submitted.
i g them are the following instances: aec-
cording to the accountants’ report, there were
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no sales. According to the books of Diffany
& Company there were sales of $1,751.60.

In December of 1923 there are purchases in
the report of $484.90; whereas on the books
the purchases are only $298.52.

In July of 1923, in the report the sales are
$4,803.77, and in the books they are $4,987.65.

The expenses for 1923 in the report are $4.
488.96. On the books they are $3,694.24: but
Mr. Schroeder has shown certain items which
he claims make up the difference, but which
do not appear on the ledger.

In October, 1924, the purchases in the re-
port are $1,921.19. In the book they are $2,921.29,
which Mr. Schroeder says is due to an error
in his figures?

In December, 1924, according to the report,
there are sales discounts of $1,094.09: in the
books $92.47; which difference Mr. Schroeder
states is made by an adjustment of the amounts
brought forward at the beginning of 1924, huf
which I have not checked.

In the report, December 31, 1924, there is 10
cash shown on hand in the Manufacturers Na-
tional Bank; but I understand that that differ-
ence 1s due to an error in typewriting and that
the balance shown in the Broad and Market Na-
tional Bank should be the balance in the Manu-
facturers. With that adjustment made, that
would leave no balance in the Broad and Mar-
ket Bank; whereas, according to the pass book
there is $287.91 as of September 12, but I un-
derstand that that has since been withdrawn.
There is no entry shown for it anywhere.

The report of December 31, 1924, shows ac-
counts payable $2,107.08, which does not agree

40 with the ledger, but I imagine Mr. Schroeder,
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with the data he has here today, can clear up
that item for me.

There are numerous instances where the en-
tries made in the cash book are absolutely in-
correct. The amounts drawn for pay-roll are
drawn in round figures, for instance, $275 or
3400, whatever the case may be, and the actual
pay-roll is shown in the cash book and debited
0 expense, 1s less than these amounts. If, on
the basis of the figures which Mr. Osborne has
evidently prepared, that is included as an in-
stance of such funds disbursed, the unaccounted
tor balance must represent some personal with-
drawings of Mr. Diffany or else some expense
tor which money was drawn and no record kept
of that expense,

Mr. Beers: I object to any testimony con-
cerning Osborne’s figures. Is it understood
that I-am objecting to any testimony with
reference to Mr. Osborne’s figures?

The Master: Yes; that is understood.

@ You may proceed. A That will be either
Some amount which is unaccounted for or else
'L 1s some expense which is not shown on the
books. In that particular the cash book does
10l agree with the actual amount which has
veen withdrawn; the balance as carried on the
cash book does not agree with the accountants’
'éport, nor does it agree with the bank.

Une thing I would like understood in my
‘estimony here is that the books are kept on a

entry basis and there is no check upon
accuracy of the work and that any errors
the calculations on the books cannot be

dipanie 3 .
rectly checked unless there is an actual going
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back and setting up of accounts. The system
does mnot post everything and does not carry
any plant or equipment or inventory or anything
of that sort on the books.

Q Did you find anything in relation tu'in-
surance premiums having been paid? A Yes;
there were insurance premiums which had been
paid through the account of Diffany & Cor.npzm_\',
charged to expense on their books, and e\'ldcnt.l?'
was not—there was testimony given by Mr. DI'P‘
fany that the machinery was his propert‘\:; if
Diffany & Company was not the owner of .Iho
machinery, there is no reason for them being
charged with the insurance premiums on that
machinery. |

Q Are there any other discrepancies or varia-
tions between the records and the reports that
you can point out at this time? A \\'ell,. there
are several small items, but I have just given—

Q You perhaps can check these with Mr.
Schroeder. - A  Yes.

Q As I understand, you and he are now check-
ing up on these variances? A Yes. A greal
many of them may be cleared up by the papers
which Mr. Schroeder has.

Q You have not made any calculation, have
you, as to the difference between checks (11';1\\‘1§
to cover pay-rolls and the pay-rolls as entered!
A T have not. That could be easily done. That
is just a question of listing fifty-two checks—
fifty-two amounts that are shown for each year.

Cross examination by Mr. Beers.
Q The books of 1923 and 1924 were kept on

= E ) / m g ¢ e
an accrual basis, were they not? A These al
on an accrual basis, although all aceruals are
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not strictly taken into comsideration, but they
are on a cash basis. When they are not on a
cash basis, they become an acecrual basis.

@ And you volunteered the opinion that if
the machinery were not owned by Diffany &
Company, then they had no right to pay the in-
surance premiums out of Diffany & Company
money. A They should not have charged them
to the expense account if they paid them; it
would have been a withdrawal for Mr. Diffany’s
account personally,

Q You are trying to give an opinion as to
what the law is? A No; I am not trying to
give any opinion either. I am giving an account-
ing view of it.

@ You do not understand that Mr. Osborne
was not a member of the firm of Diffany &
Uompany? A Well, there is no firm as I un-
derstand it. I understand that it is no firm:
that it .is Mr. Diffany’s personal business.

Q May I ask you, Mr. Burke, what profit, if
any, did you find for the years 1923 and 199242

Mr. Schenck: That is not cross examina-
tion. T have offered him only to show profit
or loss for the other years, but I expect,
before we get through, to submit evidence in
that connection.

A For the year 1923, the net profit is $4,438.64.

Q And 19247 ' A A loss of $4,748.24 for the
entire year of 1924, that is, not taking into
consideration the point of the date of death, or

)

anything like that.

(Adjourned to June 12, 1925, 2 P. M.)
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Met pursuant to adjournment this twelfth
day of June, 1925, at two o’clock in the aft-
ernoon.

Appearances as heretofore.

JOSEPH SCHROEDER, heretofore sworn as a
witness on the part of the defendant, re-
called.

Further direct examination by Mr. Beers.

Q Did you make an effort to ascertain what
stock was on hand at the time of the death of
Mr. Osborne, November 25, 1924? A 1T did.

Q And what is the result of your efforts and
examination? A The result was $1,392.96.

QQ How did you ascertain that? A Well, we
ascertained that on the assumption that they
carried approximately about a month’s supply,
so we divided the total purchases for the year by
twelve, which would give us the figure $1,392.96.

QQ When did you make this ascertainment!
A I think that was two days ago.

By Mr. Schenck.

Q That inventory that you give is not based
on an actual inventory of the property on hand
at the Diffany plant? A No; not at all.

Q And is really what you might term a book-
keeping inventory? A No; an estimated inven-
tory.

Q And really has no relation to the stock on
hand except as it is a calculation to that end!
A That is correct. You see, it is really im-
possible to get an inventory at this date.
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By Mr. Beers.

Q How nearly do you think these figures $1,-
292,96 represent the actual figures? A 1 think
they are in excess of the actual figures.

 Why do you think that? A Because Mr.
Diffany told me from his experience that he car-
ries around $1,000 or $1,200. That would be
his approximate inventory monthly at any time.

(Q  Were there any records which you exam-
ined at the time of making up this statement,
which would lead you to the conclusion that the
basis on which you made your ascertainment was
a fair one? A The only record would be the
closing inventory at the end of 1924, which
was just a month later than Mr., Osborne’s death.

Mr. Schenck: T call upon the other side
to produce the statements that we argued
So much about in the past, that indicate
the'sum total of the erroneous amounts Mrs.
Diffany has discovered in Mr. Osborne’s
ficures.

Mr. Beers: The other side has no state-
ment to offer in evidence based upon any
figures of the late Mr. Osborne, beoauslo
such a statement would be incompetent,

HI‘}\‘HY DIFFANY, the defendant, recalled and
turther examined as follows :

Further cvoce omaminmts N
urther cross examination by Mr. Schenck.

©  When did you last make an inventory? A
Latter part of the year.

‘ ¢ ¢ .
¢ You made none at all around the time of

Mr. Ochae Kagies
Mr. Osborne’s death? A No, sir.

40
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Q That is a busy season, is it not? There is
a considerable quantity of finished stock on
hand, is there not? A No, sir; there is 1.101. .

Q You will say there was not at the time of
Mr. Osborne’s death? A No, sir; not at the
end of the year.

Q You did not keep a monthly inventory;
you only made one at the beginning of the year!
A Yes.

Q That was really for the end of the year
preceding? A Yes.

Q Did your factory work nights during the
Fall of 192472 A Yes; a few, every once in a
while.

Q How frequently? A Three days I guess.

Q Three days a week? A About that.

Q How long did you work nights? A An
hour and a half.

Q Over what period of months? A Well,
maybe November.

Q Just in November? A October maybe,
but not all the time, just when he had a rush
order. I don’t think any of us worked night
time in December.

Q Did you check over the sales book with
Mrs. Diffany to determine the figures on bag
frames that had been sold that Mr. Osborne has
included in his figures? A Yes.

Q You also checked over the amounts of your
advances to the business, did you not, in that
same connection? A No.

Q I mean you went over, with your wife, the
amounts of money that you had advanced to the
business? A I had vouchers for that.

Q You found that he had not made any allow-
ance in his figures for that? A No; he didn't
make allowance.
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@ Have you found any more of the monthly
statements that were prepared by you for Mr.
Smith than those you produced here? A No.

Q Have you found anything further in ref-
erence to the insurance loss and inventory, than
you have produced? A No.

Q@ You haven’t any proofs of loss or any
papers in connection with fire loss? A No.

Mr. Beers: I might say to the Master
that the other side wished to know whether
Mr. Smith, who it was said helped to make
up the proof of loss, has his working sheets.
I wrote to Mr. Smith at Hartford, Con-
necticut, and received a reply, and this reply
[ sent {o Mr. Schenck. Mr. Smith, as I
recall it, stated that he merely assisted in
making it up; that he hadn’t any working
sheets. The matter has passed from his
memory.

ROSA DIFFANY, a witness heretofore sworn on
the part of the defendant, recalled and fur-
ther examined as follows:

Further cross examination by Mr. Schenck.

Mr. Beers: I object to any questions being
asked Mrs. Diffany because it has not been
proven that she is qualified to testify here.
She is not an employee of the business, nor
is she an expert accountant.

Q  You did go over this sales book, Exhibit C.
1, and this book, Exhibit C. 2, did you not, in
connection with ascertaining whether Mr. Os-
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borne had correctly determined the amount of
sales? A Yes.

Q TIor the year 1917 you found, did you nof,
that he had included the rent received from the
tenant in the building owned by Mr. Diffany!
A Yes.

Q $1,611.55? A Yes.

Q You found also that he had included sales
from Mr. Diffany’s novelty business, of $I,-
174.53? A Yes. 1 imagine he did. I don’t
know. 1 imagine those are the correct figures;
I cannot tell off-hand.

Q I don’t want you to testify to something
that is not so. Just look at these figures A
Unfortunately 1 left my glasses up in Millburn;
so I cannot see.

Q If that figure appears as being reported
by O’Leary and MeNeil, that is correect, is it?
A That is correct.

() You gave them these figures?

Mr. Beers: I object. We cannot be bound
by any statement made by O’Leary and
MecNeil or by any testimony on the part
of this witness as to what is upon any state-
ment made by O’Leary and MeNeil; this is
all based on the assumption that the state-
ment which Mr. Osborne got up is a cor-
rect one.

Mr. Schenck: I am asking her about the
things that Mr. Osborne erroneously 1n-
cluded.

Mr. Beers: This witness is not competent
to testify now as to anything contained i
a paper made by O’Leary and McNeil.

Q You went over the books to ascertain the
amouuts of rents and the amounts of bag frame
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sales that Mr. Osborne had included, did you
not? A Yes.

Mr. Beers: I object. She is not a book-
keeper. She is not competent to testify.
If she saw fit to go over these books in
connection with a statement made by Mr.
Osborne, the defendant, Mr. Diffany, cannot
be bound thereby. She is not called as an
expert. It is only on the ground that she
1s an expert that she can be qualified as
a witness.

The Master: Objection overruled.

Q When you found that in the year 1917
Mr. Diffany had erroneously included $1,174.53
in bag frame sales in his amount of sales, and
you had also to deduct from that the discount
that he allowed as well, which was two per
cent. on eleven hundred dollars, to the amount
of $55.752

Mr. Beers: Is it understood that my ob-
Jection goes to any testimony on the part
of Mrs. Diffany as to the result of her ex-
amination of papers in connection with this
Osborne statement? She is not an expert.

The Master: Yes.

(0 You marked on this statement in lead pen-
cil where the rent was included and where the
bag frames were included, didn’t you? A Yes.

" You found that Mr. Osborne’s totals were
correct, except for the fact that he had included
these items of rents and bag frames in his totals?

Mr. Beers: Objected to. Mrs. Diffany is
not a party. She is not an expert account-




150
Rosa Diffany, further cross.

ant. Mr. Diffany cannot be bound by her
answer. If you want Mrs. Diffany to testify
that she examined this sales book and that
she found entered in the sales book sales
of bag frames aggregating $1,174.33 fmd
rents aggregating $1,611.65, that is one thing.

By Mr. Beers.

Q Whether or not your computation 1s cor-
rect, you don’t know? A That I don’t know
if it is positively correct. I think it is correct.

By Mr. Schenck.

Q You made it for correct? A Yes. I can-
not say positively that it is correct, but I think
that it is.

By Mr. Beers.

Q You began with 1917, as I understand if,
Mrs. Diffany. You say that this sales book shows
an entry oi': rents received from J. C. Ble\'nc_.\:.
the tenant in the building owned by Mr. Dit-
fany, amounting to $1,611.65, and sales _fr(‘))l'l)l
Diffany bag frames and novelties of $1,174.55.
You say that is so, do you? A Nearly correct,
as near as I know. 7.

Q And that this sales book shows the sales
from Mr. Diffany’s business for 1918 amoun}vd
to $1,123.81 and a discount of $22.487 A Yes.
The building was sold in 1918—no rent by way
of income but we paid rent but we have not
charged up the rent. . e

Q This sales book shows, does it, that in I 1.-‘.
there were sales in conmnection with Mr. Dil-
fany’s business amounting to $667.80; is that
right? A As near as I know.
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Q As near as you know, from your examina-
tion of the books— A 1T did this very quickly.

(1920, one month’s rent, amounting to— A
There was rent in 1919 also.

You mean entered in the book? A That
was not entered, but should have been entered.

Q You mean rents were not entered in this

book? A  Yes; rents that should have been
entered and were not.

By Mr. Beers.

Q  For 1919 the book shows rent paid out, six
months, at $150, making $900? A No; that
is not included. It was not entered in the book.
It has to be deducted.

Q It has to be taken as a charge against
profits, this item of $900? A That is correct.

(1920, one month’s rent at $150, which also
should be charged against any profits? A Yes.

Q- 1921, the -sales book shows an item of
elevator repairs amounting to $53 and rent for
tWo months at $150, amounting to $300. That
is to be charged against profits? A Yes.

@ 19227 A There was none.

(TesTiMony CrLoseD.)
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Met on request of Master this thirtieth day
of April, 1926, at three o’clock in the afternoon.

Appearances as heretofore.

HENRY DIFFANY, the defendant, recalled and
further examined as follows:

By Mr. Beers.

Q As to the item of $665 paid to O’Leary
and McNeil, what was that for? A Well, mak-
ing up a statement.

Q In connection with this account? A Yes.

Q Mr. O’Byrne, the master, desired to ask
you some questions about the bank statements’
A T have been to the bank, and they said
that—

Q You have been to the bank to get the state-
ment and they said it would take how long? A
[t will take three to four weeks.

Q And you have told them to get the state-
ments out for you? A They said they would
start when I told them. T will get them.

By the Master.

Q Do you mean that the $665 was paid to

)

O’Leary and MecNeil for the accounts that are
filed in this case? A Yes. I think he charged
something more for over time. He had to work
in the morning until three o’clock.

Q $665 was spent in connection with
preparation of the account In this case’?
Yes, sir.

Q Do you mind telling me how you came
file an income tax return for the year 1923 when
you had filed none before that? A T did not.

to
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Q Are these two reports, the one for 1923
and the one for 1924, the only reports of income
that you had filed with the internal revenue de-
partment? A Yes.

Q@ I have gone through the sales book, Ex-

hibit C. 2, and in the margin alongside of each
f'harge there are certain figures such as usually
ndicate posting notations made by bookkeoper.;.
Do you know who made these notations and what
they indicate? A Mr. Smith made them and
they indicate posting to the ledger.
. Q .()11 many pages are cross marks and nota-
tions 1n red lead pencil. Do you know who made
those marks and what they indicate? A I made
some and Mrs, Diffany made some. This on
page 18 is my handwriting.

I understood you to say that this sales
book does not show returns. I have found at
the end of each month’s entries a list of returns
;1}11({ lhcl total of the returns is deducted from
le total of sales. A Returns A
ato e SRR urns, but not all. Those

Q Pick out the bag frame business or indi-
f’fllu who the bag frame customers were. A
[hey are checked with a red mark. |

(TrsTiMoNY CLoOSED.)
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Master’s Report on Accounting.

MASTER’S REPORT ON ACCOUNTING.
Filed October 21, 1926.

IN CHANCERY OF NEW JERSEY.

Between
Ep~xa C. OsBorNE, administra-
(L ~
trix of the Kstate of S.

Harvey Osborne,
Complaimant,

On Bl ete.

Master’s
Report on

and Accounting.
HeNry DIFFANY,

Defendant.

In pursuance of an order made in the above-

stated cause dated the 19th day of Foln'n:n'.\:‘
1925, directing me, one of the special ma‘stm-s of
this court, to take a mutual account of all the
dealings and transactions between said S..Hm’vg}:
Osborne and defendant under and by vn'.tno of
the terms of a certain agreement made in the
year 1916 between said S. Harvey Osborne and
;lefellclallt, making both parties all just allp\\'—
ances, and to report what, upon such acoounlmu':
appears to be due from each party to the chvl
and also the balance which, upon such account-
ing, shall appear to be due from either p‘m'i."-

I respectfully report to his Honor the .( .hm_lj
cellor that I have been attended by the solicitors
of the respective parties and that I lmve.t’nk@
testimony in such matter, which said tostnlnml.,\v
is filed herewith and hereby made a part of this
my report. Fafen

I do find and report that all moneys receivet

. : s ¥ . 4o 11]111(‘1‘
during the course of the business conducted

155

Master’s Report on A ccounting.

the terms of the agreement between said S.
Harvey Osborne and the defendant were de-
posited in bank accounts subject to the control
of the said defendant and were disbursed on
checks drawn by said defendant.

I do further report that the place of business
of the defendant was destroyed by fire on Novem-
ber 13, 1923; that defendant testified that practi-
cally all of his books and papers were destroyed
in said fire; that he produced before me a sales
book covering the accounting period and also
a ledger covering the years 1922, 1923 and 1924 ;

'that said ledger has been mutilated by defend-

ant, which mutilation took place after the hook
had been marked in evidence and which de-
fendant’s solicitor said was done for the pur-
pose of removing from the book accounts of
business done since the death of the said S.
Harvey Osborne,

[ do- further report that defendant testified
before me that the sales book offered in evidence
contained charges for sales of merchandise by
him not ‘within this account and also charges
for rent due him personally, and T do further
report that said defendant in other respects
sought to discredit said sales book as a docu-
ment of value as evidence, but that defendant
offered no testimony to aid the master in striking
from said sales book irrelevant or iImproper
entries and T am compelled to report that for
the want of complete books and also because of
the attitude of the defendant T have found oreat
difficulty in stating the account between said
S. Harvey Osborne and said defendant.

[ do further report that from the testimony
and attitude of the defendant T am not satisfied
that the defendant has acted in good faith either

40
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in his business relations with said S. Harvey
Osborne or in compliance with the order of refer-
ence in this cause; that although he had done a
gross business of many thousands of dollars
per year, he had never filed an income tax re-
turn for any year prior to the year 1923, re-
turn for which year was presumably filed
the early part of 1924; that his bookkeeping for
the period covered by the accounting was done
by a man named Smith, the owner of a depart-
ment store in Hartford, Connecticut, who came
to defendant’s place of business in Newark once
a month for the purpose of posting defendant’s
books, and that said Smith was not produced
as a witness before me; that according to de-
fendant’s testimony, in the adjustment of the
fire loss of November 13, 1923, defendant col-
lected $11,000, the full amount of two policies of
insurance, each of which covered machinery and
merchandise; that in his proof of luss defendant
stated the sound value of machinery to have
been $14,332.91 and his loss $9,888.61, yet in
his testimony on this accounting he says thal
within a period of two or three months he had
salvaged the machinery and had made it as
sound as it was before the fire; that a greal
deal of testimony, throughout the several hear-
ings before me, was given by an accountant I
the employ of a firm of accountants who had
been engaged by defendant to prepare the in-
come tax returns for the years 1923 and 1924,
both of which returns seem to have been pre-
pared for the purpose of showing that defend-
ant’s business had been conducted at a loss dur
ing said years.

I do further report that throughout the taking
of testimony on this accounting defendant Wwas
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recalled many times but at no time gave the
master any real assistance; that upparmitly rely-
ing on information given him by the accountants
who had prepared his income tax returns for
1923 and 1924, he insisted that there was no
money due said S. Harvey Osborne, although he
admitted that at one time shortly before said
S. Harvey Osborne brought suit, he had offered
to divide $15,000 equally between himself and
said Osborne.

[ do further report that under the circum-
stances for the purpose of arriving at a state-
ment of account between said S. Harvey Os-
borne and the said defendant, ‘‘I have ;1('("01)tod
Exhibit D. 8, of April 3, 1925, as a true state-
ment of the condition of the business of defend-
ant as of January 1, 1924, except as to the valua-
tion of machinery, which in said exhibit is given
as $18,000; that according to the t*ostinionv,
$18,000 is the valuation as of March 1, ]91é;
that for the purpose of this accounting I have
deducted from said figure the sum of $2,575 for
(—h']n'(‘(‘i:lﬁon for two years and nine months at
2% per year, giving $15,425 as the value of said
m;u:hinor,\' January 1, 1916; and that from the
beginning of 1916 to the end of 1923 I have
allowed defendant for depreciation on said ma-
chinery the sum of $6,170.”’

;\.11(1 I do find and report that during the
period covered by this accounting the said S.
”zn.'\'(*_\' Osborne drew from the funds of the
]’I?S.l.llt*ss the sum of $19,676.17 and that the said
])I-HEHI.\' drew the sum of $14,624.89; that the
sald Oshorne drew $5,051.28 in excess of the
amoun drawn by the said Diffany and that said
Diffany is entitled to an allowance of $5,051.28
by reason of such excess, which allowance 1
have made him in this account.

10
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And I do further find and report that during
the vear 1924 the said S. Harvey Osborne drew
$612.32 in excess of the amount to which he was
entitled for that year, and that I have charged
him with said amount.

And I do further find and report that the value
of merchandise on hand on the day of the death
of said S. Harvey Osborne, November 25, 1924,
is the sum of $1,392.96, and that I have given
the complainant credit for one-half of said
amount, to wit, $696.48.

And I do further find and report that defend-
ant produced before me seven cancelled checks
drawn on his personal account during the years
1918, 1919 and 1920, aggregating $2,704.01, which
he testified represented loans made by him to
the business of Diffany & Company and which
loans had not been repaid; and I do report that
I am not convinced either that said cancelled
checks represent loans or if they do represent
loans that such loans have not been repaid to
the said Diffany, and I have not made him any
allowance for said amount of $2,704.01.

And I do further report that defendant made
sales of merchandise not within the agreement
between defendant and Osborne, in the amount
of $2,966.14 appearing on the sales book, and
also that defendant is personally entitled to
certain rents in the amount of $3,000 also ap-
pearing on said sales book; and I do find and
report that I am not satisfied that these moneys
entered into the funds of the business conducted
under the agreement between said Diffany and
Osborne, and I report that I have not made any
allowance to the said Diffany for the said sums
of $2,966.14 for merchandise sales and $3,000
for rents.
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And I do further find and report that said
Diffany repaid to a bank during the period cov-
ered by this accounting a loan of $5,000 which
had been made to him before entering into the
agreement with the said S. I’Iur\'e_\'? Osborne,
but I am not satisfied that such repayment was
made out of moneys subject to this accounting,
and I do report that I have not charged Sili(l
$5,000 against said Diffany on this accounting.

And I do further report that I have chm‘qéd
the defendant, in addition to the sum of $11,(()O()
proceeds of insurance policies as aforesaid, with
the following amounts as of January 1, 1924:
Cash in Broad and Market National Bank,
54:"».5?82-3.89; cash in Merchants and Manufacturers
National Bank, $8,318.45: accounts receivable,
$3,239.75, and merchandise inventory, $834.51:
“"f! [ do report that, including said sum of $11,-
(N‘l(\l,‘ [ have charged said defendant with a total
of. $27,376.60; .

f\n(l I do further report that I have made to
sald defendant the following allowances: Aec-
counts payable, $774.37; depreciation on machin-
"[’5'~ $6,170, and for Osborne’s excess drawings,
$5,051.28, being a total of $11,995.65. |

j\ml [ do find and report that after deducting
szn}[ allowances amounting to $11,995.65 fl'()I;l
:{Wi $27,376.60, there is left the sum of $15,-
'}\i').f.'()'-) to be divided equally between the said
“‘ilyzl'n_\' and the said Osborne, and that upon such
«}1_\'1..\-1911 said Osborne was entitled to the sum of
(,0J0.48 as of January 1, 1924; that to this sum
[ have added $696.48, being one-half of the
\‘uln'o of merchandise on hand November 26, 1924,
1'11;11\'111:' a total of $8,382.96; that T have deducted
from said total the sum of $612.32, Osborne’s
excess drawings for 1924, which leaves justly

40
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due from said Diffany to said Osborne, on this
accounting, the sum of $7,770.64.

And I do find and report that there is justly
due from defendant to complainant, as ad-
ministratrix of said S. Harvey Osborne, the
sum of $7,770.64 with interest from the 25th
day of November, 1924, at the rate of six per
cent.

All of which is respectfully submitted this
twentieth day of October, 1926.

EDWARD O’BYRNE,
Special Master.

SCHEDULLE.
ACCOUNT BETWEEN HENRY DIFFANY AND S. HARVEY

EXHIBITS D-8 and D-9, April 3, 1925.

Dr.
1924
Jan. 1, Proceeds of insurance policies............ $11,000.00
Cash in Broad and Market National Bank. 3,983.8)
Cash in Merchants and Manufacturers
National Bank
Accounts Receivable
Merchandise Inventory

Accounts payable
Depreciation on machinery

Osborne’s drawings 19,676.17
Diffany’s drawings 14,624.89

Diffany is entitled to credit
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Jan. 1, 1924, Osborne is entitled to one-half of
$15,380.95 7

Nov. 25, 1924, Osborne is entitled to one-half of '
value of merchandise on hand

o ‘ 8,382.96
. 25, 1924, Deduct Osborne’s excess drawings. .

Due from Diffany to Osborne

MASTER’S FEES.

3 sittings @ $6.00 $18.00
Swearing witnesses 4y
4 for complt. @ 25¢ 1.00
2 for defdt. @ 25¢ 50
Marking exhibits: ;
12 for complt. @ 15¢ 1.80
10 for defdt. @ 15¢ 1.50
415 folios testimony on part of complt.
@ 30¢ '
30 folios testimony on part of defdt.
@ 30¢
Making report
Drawing report; 19 folios (@ 40¢
Schedule / 20

.

$175.60

EDWARD O’BYRNE,
Special Master.
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EXCEPTIONS BY DEFENDANT TO
MASTER’S REPORT.

Filed November 23, 1926.

IN CHANCERY OF NEW JERSEY.

10
Between

Ep~xa C. OsBorNE, administra- | On Bill, ete.
e : Exceptions by
Complainant, D andont to

and Master’s

Report.
Henry Dirrany, et al, I

Defendants.

20 The defendant, Henry Diffany, hereby excepts
to the report filed in this cause by Edward
O’Byrne, one of the Masters in this court, bear-
ing date October 20, 1926, for the following rea-

sSons :

1. That the said Master failed to allow this
defendant five per cent. depreciation per year
on the sum of $18,000 (the accepted valuation
of the machinery on March 1, 1913) from .Inn.n;n'.\'
1, 1916, to the date of the death of complainant
on November 25, 1924, and instead allowed de-
preciation on $15,425 at the rate of five per cent.
from January 1, 1916, to the end of 1923, mak-
img a sum of $6,170.

2. That the said Master failed to :11]0\\" this
defendant a credit for money loans ma(rlu to
Diffany & Co. during the years 1918, 1919 and
1920 z'l.ggrogating $2,704.01.

3. That the said Master failed to allow this

40 defendant the sum of $2,966.14 for sales ol
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merchandise made by defendant and not within
the agreement between defendant and deceased
Osborne as appears on the sales book in evi-
dence in this cause and which entered into the
tunds of the business conducted under the agree-
ment between this defendant and the deceased
Osborne.

4. That said Master failed to allow this de-
fendant a eredit of $3,000 for rents appearing
on said sales book and which entered into the
funds of the business conducted under the agree-
ment between this defendant and the deceased
Osborne.

. That said Master charged this defendant
with the sum of $11,000, the proceeds of insur-
ance policies, ete., which insurance, as to all
except $834 thereof, covered certain machinery
which was the sole property of this defendant,
and goods, which were the sole property of this
defendant,

6. That the said Master charged this defend-
ant with the sum of $11,000, the proceeds of the
Insurance policies, etc., whereas he should have
charged this defendant with only $834, being the
value of the goods which were the property of
this defendant and complainant.

7. That said Master accepted Schedule D. 8
of April 3, 1925, as a true statement of the
condition of business of this defendant as of
January 1, 1924, instead of accepted said state-
ment and the statement Exhibit D. 9, showing

the condition of the business as of December 31
1924

8. That the said Master failed to charge
against the assets of the defendant and com-
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plianant, as shown by Exhibit D. 8, any loss
from said assets by reason of the business con-
ducted during the year 1924; and failed to charge
against said assets the loss for that year, ascer-
tained by complainant’s accountant to be $4,-
75824 and by defendant’s accountant to be

$6,149.61.

LOUIS J. BEERS,
Solicitor of Defendant.
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CONCLUSIONS OF VICE-CHANCELLOR.

Filed February 16, 1927.
(Not to be published in any report.)
February 7, 1927.

IN CHANCERY OF NEW JERSEY.

Between
Epxa C. OsBornE, administra- il
trix, ete., On
Ezxceptions to
Master’s
Report.

Complainant,

and

HeNry Dirrany, ; :
Conclusions.

Defendant.

Messrs. King & Vogt for complainant.
Mr. Louis J. Beers for defendant.
FieLoer, V.-C.

]('.1)741 gl(*H})ll:]VOof (;'(;mplzlint’ filed February 6,
Jax, S. Harvey Osbor y al ;
that in the Vea)r 1.‘}]g”llllee’el(i;)z\lll'z‘)(ll(llilllil(it"1al'le'gcjd
. a verbal
(.'H-'}):n'tnorship agreement with Henry Diffany
111'11'}11121]11, under which they were to share t};(:
profits and losses of a certain business equally
\\']m‘h7;1}4’1'001’110111‘ was still in foree and ()H])()I‘I‘IC’
I’I‘:l‘\‘f*(l for an accounting. Diffany answered
denying that a partnership existed :.111(1 21“(‘("i11(;
111;1.1 they entered into an agreement in 1\?)](?
which was still in effect, whereby Osborne wn;
tmployed in the business by ,I)iﬂ';in_\' at a salary

of $20 v aranl ‘0 >
p=U per week and if the net profits of the

30
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business should exceed the sum of $20 per week,
Osborne was to receive one-half of such profits,
less said salary, as a commission. Osborne died
November 25, 1924 (before final hearing), and
his administratrix was substituted as complain-
ant. Upon final hearing this Court found that
the agreement was as alleged in Diffany’s an-
swer and it was referred to a Special Master
to take a mutual account of all dealings and
transactions between the parties under said
agreement and to ascertain and report what
balance appeared to be due from either party
to the other. The result of such accounting was
that the master reported $7,770.64 due from
Diffany to the complainant and the matter is
now before me on exceptions to the report, filed
on behalf of Diffany.

Before proceeding to consider the exceptions,
it should be observed that Diffany managed the
business in question; that its books of accounts
and records were kept by him or under his
supervision; that all deposits in the business
bank accounts were made by him and that he
alone signed checks drawn on the bank accounts
and he paid all bills for material, labor and
other business expenses, including the payments
made to Osborne and that he received all money
due the business. Osborne appears to have been
the salesman of the articles manufactured in the
business. In the nine years the business rela-
tions continued Diffany settled no account of the
business affairs with Osborne, although the latter
frequently requested a settlement. Just prior
to the commencement of this suit and as a result
of a demand made by Osborne, Diffany offered
to pay Osborne $7,500 in settlement of the lat-
ter’s claim under the agreement, which sum
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Osborne refused to accept. Diffany now savs
that his offer was made at a time when he was
unaware that the business had made no proﬁf
for the years 1923 and 1924 and that it also was
made because he desired to avoid a law suit. He
now claims that he owed Oshorne nothing ; that
()s.]»()rno was overpaid. A fire in the \1';1('t0r\'
building November 13, 1923, destroyed some
],.)(mks of account and records and ,I)iﬁ‘.'an\' testi-
fied that without the destroyed records .he can
})l"(*.\‘(*]lt no financial statement of his dealines
,.W”h Osborne. He testified at several hem'inis
hefore the master, at the first of which he ])]:)-
duced some books of account and memoranda
and as the hearings progressed it appeared ythzlt
he had other records, books and private memo-
randa, none of which were produced voluntarily
but only after his examination by counsel di:’s':
closed that he had them and p.roduction \\'ars
1‘1(‘1112111(1(*(1. He had filed no income tax l'eturﬁ
.Im" the years 1916 to 1922, inclusive, although
It 1s apparent. from the evidence that he ll?l(l
(One a gross business annually of many thou-
.\‘;nuls of dollars and that he filed such return
T(fl' []](‘._\'(‘ZU'S 1923 and 1924 for the purpose
}M. showing a loss. During the period covered
\:j\h‘t}1;(‘:?((1'8(11111;1]11%he ha(:l' employod a boﬂokkeopm'
onnecticut, to keep his books
and \\‘lu')n he was requested to produce this 111;11:
4 & witness before the master, he declined to
do so, although the man was still in his employ
zm.«l h(; had produced him at the hearing l)ot'or'o
this Court. The master reports Hmt'(l)i('l"zm\'
I’l'ufluco(l his sales book covering the accounting
31):;‘111u](£)211:(11h::ltlel()l;gé:“fim; the y(rlm's.r] 5)2‘_’,. _15)13?%
‘ any sought to discredit the
dceuracy of the sales book but offered no aid
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in striking therefrom irrelevant or impropgr
items; but after the ledger had been rr}arked n
evidence by the master Diffany 11111‘(11;11‘(‘11 it,
such mutilation having been done, according to
the Diffany’s counsel, for the purpose of 1'011‘10\'T
ing therefrom accounts of business dnn.o‘ Sm,(:(j
().;'borno’s death. I have requested Diffany’s
counsel to produce said ledger boforg me, but
he has failed to do so. The master further re-
ports that Diffany’s attitude toward the account-
ing made it difficult for the master t(') take an
a(:count'; that in his opinion Diffzm:V dld not act
in compliance with the order of tll}s (oul_'t that
he account and gave no assistance 1n malnpg up
an account. After reading Diffany’s tesn.nmn}'
before the master I agree with and (’(.)n(*m' in the
master’s criticism of Diffany. While (,)slm.rnv
was alive and was demanding an ae.counll.n‘}..'.
Diffany could have prepared one with little dlﬂl‘.
('nlt\'.‘ Osborne, who had access to the sal(]».\
1)001.<, had prepared an account and ha.(l suj-
mitted it to Diffany. This account was in pos-
session of complainant’s counsel at the hon‘m?}:
before the master and he offered to put I ‘111
evidence but Diffany’s counsel objected ﬂl-l(] re-
fused to permit Diffany to comment on it. 1.1’
seems to me that Osborne’s account might hav
aided the master and if it was inmn'r(!('t: 11»1:11
Diffany could have shown its inaccuracy \\'1111011'11‘
(1ir’ﬁcu]‘ty_ Diffany’s refusal or neqle(t to mz; u
up an account In ()Sl)orno’..q lifetime :mr(l 1]11._
attitude toward this accounting, does 11(.)1 (’(‘)I'l
mend him to me, now that Osborne’s lips ai
sealed. |
Exceptions 1, 5 and 6 may be c()nsultil'f‘ddi;“;
cether. January 1, 1916, is taken as the

. ’ ne and ']m'_
when the agreement between Osborne :
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any went into effect. Prior to that date Diffany
had engaged in the manufacture of bag frames
and he owned certain machinery which was used
after January 1, 1916, for the manufacture of
shaving stands, which was the business in which
Diffany and Osborne engaged. Diffany discon-
tinued the manufacture of bag frames, but on
January 1, 1916, he had a stock of the manu-
factured articles on hand, which he proceeded
from time to time for his own account and his
sales of these frames amounted in 1917 to $1,-
174.23; in 1918 to $1,123.81 and in 1919 to $667.60.
He had no record of bag sales for 1916 nor for
any year after 1919. A fire occurred November
13, 1923, which damaged machinery, manufac-
tured goods and raw material. All were covered
by insurance standing in Diffany’s name. In
the proofs of loss signed by Diffany he stated
his claim on machinery loss to be $7,000 and
#4,000-0on his steck. His claims were settled for
the full amount and $11,000 was paid to him, all
of which he deposited in his private account and
kept. Because the machinery was owned by
Diffany, T think that the $7,000 he claimed and
received for fire damage thereto belonged to
him and that we have therefore no concern with
the amount of depreciation to be charged againct
the machinery. Thereafter he proceeded to

salvage the machinery and using his factory
employees for that purpose, restored the ma-
chinery to such good condition that it was ade-

(uate and was used for the purpose of business.
In my Judgment, the $7,000 insurance money
Diffany received should have been used by him
10 salvage the machinery, but the expense of
salvage was paid out of the receipts of the
business and was charged to operating expenses.
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This was an improper charge, as against Os-
borne, but there is no evidence to show how
much was paid out on this account and therefore
it cannot be made a charge on this accounting
against Diffany. The balance of $4,000 received
by Diffany in settlement of the fire loss was
claimed by him to cover stock in the factory.
He further claims that the value of the stock
manufactured and unmanufactured, belonging
to the shaving stand business in which he and
Osborne were interested, was at the time of the
fire but $835 and that the balance, or $3,165,
covered bag frames which he still had on hand.
This claim strikes me as ridiculous. He had
ceased manufacturing these frames January I,
1916, and from his stock on hand he had sold
in three years $2,965.64 worth of frames. We
have no record of his sales in 1916 or for any
year after 1919. His evidence that nearly eight
years after he ceased manufacturing, he still
had on hand bag frames to the value of $3,125,
does not appeal to me as credible. If any bag
frames were in the factory November 13, 1923,
it was because Diffany had found it impossible
to sell them and they were shopworn and of no
value at the time of the fire. I conclude that the
$4,000 fire loss paid on stock, covered stock
manufactured and unmanufactured, purchased
with the proceeds of preceding sales of shaving
stands and therefore belonged to the shaving
stand business. 1 disagree with the master that
Diffany should be charged with $11,000, pro-
ceeds of insurance policies, and credited with
$6,170, depreciation on machinery and I find
instead that Diffany should be charged with
$4,000 proceeds of insurance covering stock.
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.l*‘lxwption 2 is that the master failed to allow
Diffany credit for money he claimed to have
loaned the business during the years 1918, 1919
and 1920, aggregating $2,704.01. s

l)ll.f.zll.l.\"s testimony, accompanied by the
production of certain checks, comprises ;1]i there
was before the master to prove these alleged
J’uulls. The checks produced before him totaﬁod
$2,741.01 (not 32,704.01) of which but $2,250
were drawn to the order of Diffany & Compz’lnv
the others being to other payees. ‘He claimed tc;
}“li_l\'(" ‘lozmed $200 in 1918, $1,841.01 in 1919 and
.;(4’2)2 m }1920. The check for the $200 loan in
V16 Was to a payee other than Diffany & Com.
Lv-z)lz_(\;j:;-ll(lfin that year Diffany & Osborne drew
P%J0.J4 from the earninegs of
1919 they d1‘0\:h;;gggglgbfx(';tmthfu}')}ublne?s: I'n
. 2 such earnings:
in ]’f?_‘_’() they drew $6,467.05 and in 1921, $05,
;1,:”]';.)‘;'. ]‘Ja‘n‘ukm:_iv‘ 17, —1933, .the business had ,a
1< balance 'of $9,197.42; its bank balance De-
f;(*ml):‘}; 31', 1923, was $14,983.89 and December
,]»!1),]\)1.)]7;1,( 1? was .fB(i,;?SQ..‘)Z%. If during the years
» 1919 and 1920 it was necessary for Diffany
;(f loan mone): to the buisness (it would seorﬁ
]un.n the drawings that it was not necessary) the
usiness had ample funds thereafter with wwhich
]I:v}ll'ct[;u_\' s}uch] loans. As I have said, Dif'fan\’
¢pt these books of accour 1 .
in bank and had sf)licf;?ll(llnﬁl1?'22?1?;10(1 aH' rfmney
W ) stricted power to
( .‘.1\‘ against the bank account and upon all the
;.Jj,lA(J:.lllJ((‘:j I‘ qm not w.illing to believe he made
16s ans to the business, or if he did, that he
did H()(. repay himself. He gave his téstimonv
"Hm'(w:nlng these loans March 2is 1925, -1 do
ot think he is the type of man who would permit
& debt due him to become so stale, (1&;)0(*i:1]l\"

40
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when he had control of funds out of which he
could pay himself. This exception is disallowed.

Fxceptions 3 and 4 are that the master failed
to allow Diffany credit for two items, one of
$2,966.14 for sales of merchandise made by him,
not within the agreement made between him and
Osborne, and the other of $3,000 for rents be-
longing to Diffany, both of which items appear
on the sales book of the business.

These totals are made up from various items
appearing on the sales book, being items which
Diffany testified did not properly belong in the
book, because they had no connection with the
business in which he and Osborne were concerned.
I find no testimony to show that these totals
actually went into the business account and
were treated as profits of the business, or that
Osborne received any portion thereof. Diffany
was the person who received this money as it
came in and he kept the books and the bank
accounts. He says these moneys belonged to
him and not to the business. I cannot assume
in the absence of evidence, that he deposited his
own money in the business bank account and not
in his-ewn account. The record on the books
is merely a rvecord that he received the money
and is not a record of the disposition made of
it. Perhaps the ledger which he mutilated would
disclose the truth. The exceptions are disallowed.

Exceptions 7 and 8 need not be here repeated
because I find no merit in them. I would (A)h-
serve that Diffany is not entitled to credit for
any loss sustained by the business for the year
1924, because under the terms of his agru*nu»nl}
with Osborne, the latter was not a partner anc
was not to share losses; he was to share only
in profits. The exceptions are disallowed.
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No exception was filed by complainant or de-
fendant to the master’s finding with respect to
the drawings from the business, by Osborne of
$19,676.17 and by Diffany of $14,624.89, or to
the credit of $5,051.28 given by the master to
Diffany because of Osborme’s excess drawings.
I would point out that under the agreement be-
tween Osborne and Diffany the former was en-
titled to draw $20 per week, and thereafter to
share equally with Diffany in the profits. The
amount charged against Osborne for his draw-
ings include the $20 per week, and that weekly
sum,. 1t seems to me, should have been deducted
from his drawings before determining whether
or not his drawings were more or less than

Diffany’s. Further, Osborne’s drawings prob-

ably include various items of money disbursed
by him for expenses. However, no exception
having been taken to the master’s finding in this
respect, the same will stand.

[ annex a schedule herewith in the form
adopted by the master, to show the result of my
findings on the exceptions. It will appear from
this schedule that Diffany is indebted to the
complainant in $7,359.64, to which interest from
November 25, 1924, should be added.

Account between Henry Diffany and S. Harvey
Osborne:

Dr:
1924

any. 1, Proceeds of insurance policies for damage

to stock $4,000.00
Cash in Broad & Market National Bank.. 3,983.89
Cash in Merchants & Manufacturers Na-

tional Bank

$20,376.60
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FINAL DECREE,
Filed February 28, 1927.

Accounts payable

Osborne’s drawings $19,676.17 : i) " ¥
Diftany’s. drawings 14.624.89 IN CHANCERY OF NEW JERSLY.

$ 5,05612.28

2 (o)
Diffany is entitled to credit for 5,051.28 Between

Epxa C. OsBorNE, administra-
trix of the KEstate of S.

Jany. 1,

1924, Osborne is entitled to one half of $14,550.95 ,275. Harvey Osborne, On Bill, etc
, o CE
Final Decree.

$14,550.95

Nov. 25 ~ .
’ J /’) ] /
1924, Osborne is entitled to one half of value of g ?plamam‘,
merchandise on hand and

HexrRY Dirrany,

Nov. 25, Defendant
1924, Deduct Osborne’s excess drawings 312.3: s

Due from Diffany to Osborne Ll ?"l'lnis matter being opened to the Court by 20
I\.m},r and Vogt, solicitors for and of counsel
with the complainant, upon notice to and in the
presence of Louis J. Beers, solicitor for and of
counsel with the defendant, and it appearing
that by decree herein, under date of Fol)ruzn'\v
lf', 1925, it was referred to Edward O’Bvrné,
Esq., one of the Special Masters of this Court
to take a mutual account of the dealings and’
transactions between S. Harvey Oshorne and the
defendant, under and by virtue of the terms of
an zllm'eement‘ between them made in the year
1916, and to report what upon such accounting
appears to be due each party to the other, and
also the balance which upon said account shall
appear to be due from each party to the other,
and to make his report with all convenient speed ;
and it appearing that said special master has
12'1]\'(‘.!1 the evidence of the various witnesses and
fecelved various exhibits produced at frequent
and many hearings before him in said ause, and
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after due consideration of the matter has filed
his report in said cause, dated October 20, 1926,
wherein and whereby it appears that there is
due from the defendant to the complainant as
administratix of the estate of said Harvey S.
Osborne the sum of $7,770.64, with interest from
November 25, 1924, at the rate of 6% per annum;
and it appearing that the order misi to confirm
said master’s report, made October 20, 1926,
has been duly served on the defendant, Henry
Diffany, and the Court having duly considered
said report and the exceptions filed thereto by
said defendant, Henry Diffany, and having heard
and considered the arguments of counsel, and
the Court being of the opinion that the defend-
ant should mnot be charged with $11,000, pro-
ceeds of insurance policies, and credited with
$6,170, depreciation on machinery, as indicated
by said master’s report, but instead, said de-
fendant should be charged with $4,000, proceeds
of insurance covering stock, and the amount
accordingly due from the defendant to the com-
plainant is $7,359.64 computed as follows:
el

1924
Jany. 1, Proceeds of insurance policies for damage

to stock $4,000.00

Cash in Broad & Market National Bank.. 3,983.8Y

Cash in Merchants & Manufacturers Na-

tional Bank

Accounts receivable
Merchandise inventory

I'inal Decree.

Accounts payable

Osborne’'s drawings $19 676.17
Diffany’s drawings 14‘694 89

$14,550.95
1924.
Jany. 1,
1924,
Nov. 25,

Osborne is entitled to one half of $14,550.95 275.48

Osborne is entitled to one half of value of
merchandise on hand

$ 7,971.26

20, Deduct Osborne’s excess drawings

Due from Diffany to Osborne $ 7,359.64
b Ot )

and the C (.)mt being satisfied that said master’s
report is in all other things true and ('011001‘
and should be ratified and confirmed ;

[t is, on this 28th day of I*olnualv, A. D. One
Htm\(m(] Nine Hundred and Twenty-seven by
his Honor Edwin Robert Walker, .’(,\]dll(‘t"“()']

(vf

the
- e State of New Jersey, ()IDFIID ADJIUDGED
d1)(

Decreep that said master’s report and all
the matters and things therein contained do
stand ratified and confirmed ; and that it be and
1}\ }l(‘l(t )Y ORDERED, ADIUI)(,H) and Decreep that
lere 18 due to the complainant, Kdna (. Os-
orne, administratrix of the estate of S. Harvey
Oshorne, from the defendant, Henry Diffany, the
Sum of $7,359.64, with interest from the 25th
tlzw of Nov ember, 1924, at the rate of 6% per

nn ) i
} um, together with her costs in this suit
e taxed, ‘

I

to




I"inal Decree.

AxND 1T 18 FURTHER ORDERED, ADJUDGED and De-
creep that for his services in connection with
the making of said report, said special master
be allowed the sum of $200 over and above the
costs allowed him by law, which said sum shall
be included in and taxed with the costs to be
paid by the defendant to the complainant; and

It 1s rurTHER ORDERED, ADJUDGED and DECREED
that the sum of $600 be allowed and paid to the
solicitors for the complainant as a counsel fee
in said cause, to be likewise included in the taxed
bill of costs to be paid by said defendant; and

It 1s FurRTHER ORDERED, ADJUDGED and DECREED
that the said defendant, Henry Diffany, within
30 days after service upon him of true, but un-
certified, copies of the decree and of said taxed
costs, pay to the complainant the sum of $7
359.64, with interest from November 25, 1924
due as aforesaid, and said taxed costs, and that
in default of such payment, execution issue
against the goods and chattels, lands, tenements,
hereditaments and real estate of said defendant,
Henry Diffany, directed to the.sheriff of the
County of Essex, to make said sum of $7,359.64,
together with interest thereon, as aforesaid, and
said taxed costs, according to the rules and

30 practices of this Court.

E. R. WALKER,
C.
Respectfully advised,

JAMES F. FIELDER,
V.-C.

A true copy,

TrOMAS BARBER,
Clerk.

Notice of Appeal.

NOTICE OF APPEAL.
Filed July 23, 1927.

IN CHANCERY OF NEW JERSEY.

Between
Ep~a C. OsBorNE, administra-
trix of the KEstate of S.
Harvey Osborne,
Complainant,

On Bill, ete.

Notice of
and Appeal.
Hexry Dirrany,
Defendant.

l'o Kixe & Voar, solicitors of the complainant.
SIRS :

) y g ; ~ . B )

Please take notice that the defendant appeals
I,u the New Jersey Court of Errors and Appeals
{}}um the final decree entered in the Court of
”um('m‘y In the above-entitled cause, by his

onor, Kdwi 't Walker, ( :
e > i vin Robert Walker, Chancellor, on the
advise of Honorable James F. Fielder Vice-
Chaneellor, :

Dated May 7, 1927,

D
Respectfully yours,

LOUIS J. BEERS,
Solicitor of the Defendant.

[ concejve e 1
= nceive there is a good cause for appeal
le above-entitled cause.,

LOUIS J. BEERS,
Of Counsel with the Defendant.

20
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Petition of Appeal.

Service of a copy of the within Notice of Ap-
peal is hereby acknowledged as of this 20th day
of June, 1927.

Solicitors of Complainant-Respondent.

PETITION OF APPEAL.
Filed June 29, 1927.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Ep~xa C. OsBorNE, administra-
trix of the Kstate of S.
Harvey Osborne,
Complainant-Respondent,

On Bill, etc.

On Appeal
from the
Court of

Chancery.
and
Petition of
Hexry DirraNy, J
Appeal.

Defendant-Appellant.

To the Honorable, the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Henry Diffany, the appellant
in the above-stated cause, respectfully shows that
your petitioner finds himself aggrieved by a
final decree made in the Court of Chancery by
his Honor, Edwin Robert Walker, Chancellor
of New Jersey, bearing date February 28, 1927,
wherein Edna C. Osborne, administratrix of the
Estate of S. Harvey Osborne was complainant
and the said Henry Diffany was defendant, in
this respect, to wit:

I''nal Decree.

Accounts payable

‘ 19,602.23
Osborne’s drawings ........... $19. 676.17 )

Diffany’s drawings 14,624.89

$14,550.95
1924,

.llzm;'. 1, Osborne is entitled to one half of $14,550.95
924. o

Nov. 25 ; i i
V. 25, Osborne is entitled to one half of value of
merchandise on hand

1924,

Nov. 95 N . '
ov. 25, Deduct Osborne’s excess drawings

Due from Diffany to Osborne. .. ... $ 7,359.64
....... D yOJJ.0

‘ : : :
and the Court being satisfied that said master’s
report 1s i ' 1 Mt
port 1s 1n all other things true and correct
=) )

”“il should be ratified and confirmed :
. - ,
e t 18, on this 28th day of February, A. D. One
}'mummd Nine Hundred and Twenty-seven by
1S + Edwi s 8
| Honor Kdwin Robert Walker Chancellor
of the State of New Je Lot s
% >tate of New Jersey, OrpERED, ADJUDGED
an JCREE at sai 2 e
(" DECREED that said master’s report and all

the matters and things therein contained do
i\'Izmd ratified and confirmed; and that it be and
i]\ h.oniby OrpERED, ADJUDGED and Decreep that
}H‘)‘]‘.‘I;(’\ 1:‘.(1221.0.1‘0‘ th? co'mplainant, Edna C. Os-
e ‘- () Hllll&f»l élfl‘lX]Of the estate of S. Harvey

gat from the defendant, Henry Diffany, the
Sillln'l n'r %7,359.64, with interest t';'orn ”10. ,25‘[11
day of November, 1924, at the rate of 6% per

allnum, together wi sts 1 S S
| - o i U 11 t}ll.‘ S
b “]X()(l. uit to




I"inal Decree.

AND 17 18 FURTHER ORDERED, ADJUDGED and Ds-
creeD that for his services in connection with
the making of said report, said special master
be allowed the sum of $200 over and above the
costs allowed him by law, which said sum shall
be included in and taxed with the costs to be
paid by the defendant to the complainant; and

It 18 FURTHER ORDERED, ADJUDGED and DECREED
that the sum of $600 be allowed and paid to the
solicitors for the complainant as a counsel fee
in said cause, to be likewise included in the taxed
bill of costs to be paid by said defendant; and

It 1s rurTHER ORDERED, ADJUDGED and DECREED
that the said defendant, Henry Diffany, within
30 days after service upon him of true, but un-
certified, copies of the decree and of said taxed
costs, pay to the complainant the sum of $7,
359.64, with interest from November 25, 1924,
due as aforesaid, and said taxed costs, and that
in default of such payment, execution issue
against the goods and chattels, lands, tenements,
hereditaments and real estate of said defendant,
Henry Diffany, directed to the sheriff of the
County of HEssex, to make said sum of $7,359.64,
together with interest thereon, as aforesaid, and
said taxed costs, according to the rules and
practices of this Court.

E. R. WALKER,

Respectfully advised,
JAMES F. FIELDER,
V.-C.
A true copy,

TroMmAs BARBER,
Clerk.
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Notice of Appeal.

NOTICE OF APPEAL.
Filed July 23, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Eoxa C. OsBornE, administra-
trix of the Estate of S. :
Harvey Osborne, Un Bill, te.

Complainant, ) Notice of
i Appeal.
HeNry Dirrany,
Defendant.

l'o Kixe & Voar, solicitors of the complainant.

SIRS :

Please take notice that the defendant appeals
I'() the New Jersey Court of Errors and Appeals
if'om the final decree entered in the Court 0}'
( h:xn(*om‘ in the above-entitled cause
Honor, Edwin Robert Walker, (‘hance]l(;r, on the

advise of Honorable James F. Fielder, Vice-
Chancellor, ’ :

by his

Dated May 7, 1927.
Respectfully yours,

LOUIS J. BEERS,
Solicitor of the Defendant.

I concely 1S > S a
ewve ther ¢ ¢ :

1 the above-entitled cause.

LOUIS J. BEERS,
Of Counsel with the Defendant.




Petition of Appeal Petition of Appeal.
etition 0] peal.
er1.e : * ' a) That the decree adjudges that there is
Yarvice of aicony of 7ithin Notice of Ap- (a) g .
SOI-HCL o z,l.(loll,)} O.tlea](lfo(;‘ ;tgnof this 20th day due from the defendant to the complainant the
ponrs horobg A e ‘ sum of $7,359.64 with interest from November
of June, 1927. %. 1994,

T : o ! b) That the decree adjudges that the de-
jolicitors of Complainant-Respondent. ( : : e
DDHCUTEEDE T ‘ fendant is not entitled to depreciation on ma-
chinery, computed by the master at $6,170.

(¢) That the decree adjudges that the de-
fendant should be charged with $4,000 proceeds
of the insurance covering stock.

NEW JERSEY COURT OF ERRORS AND (d) That the Chancellor, in stating the ac-

APPEALS. count between the complainant and defendant
did not allow the defendant proper deprecia-
tion on defendant’s machinery.

PETITION OF APPEAL.
Filed June 29, 1927.

Between n Bill, etc. .
B O. OsBoRNE, administra- S (e) That the Chancellor, in stating said ac-
20 11:1\\ ;)frkthe E,stato of S.[J On Apped count did not allow the defendant a credit for

| ! from the loans made amounting to $2,704.11.
arvey Osborne x 3 ’
Harvey ’ Court of

Comini S Yhancer? (f) -~ That' the Chancellor, in stating said ac-
A Chance ,/.. count, did not allow defendant credit for $2,-
Petition of : J66.14 realized from the sales of defendant’s own
HenrYy Dirrany, Hprecl ereha 0
Defendant-Appellant.
(8) That the Chancellor, in stating said ac-

1 count, did not allow defendant credit for $3,000
‘ourt of Errors and Ap : : € $o,
To the Honorable, the Court for rents received from property belonging ex-

¢ 3 ‘ p t in all causes: P
peals in the last resort s clusively to the defendant.

The petition of Henry Diffany, the appelliﬁlf . ()
in the above-stated cause, l'espoctt'ull}: shows 1'1¢1:
your petitioner finds himself aggrlevedb:\]:
final decree made in the Court of Chancery '.‘
his Honor, Edwin Robert Walker, Ch:mcv(lﬁi"l b
of New Jersey, bearing date February _28’ 1’]' | (1) ' hat the said decree charges the defend-
wherein Edna C. Osborne, administratrix ob t ant with .1}1.9 costs of the suit and counsel foes
Fstate of S. Harvey Osborne was (’?Illl’]“'“‘lm to the solicitor of e e
and the said Henry Diffany was defendant, 1
this respect, to wit:

That the Chanecellor, in stating said ac-
count, did not charge the complainant with a
._\'hzn'o of the losses sustained in the business dur-
g the year 1924, amounting to $6,149.61.

40




Petition of Appeal.

And your petitioner humbly appeals from said
decree upon the ground that the same is errone-
ous, in that the said decree should have ad-
judged that there is nothing due from the de-
fendant to the complainant.

Your petitioner therefore prays that the said
decree of the Chancellor may be in the particu-
lars aforesaid reversed, set aside and for noth-
ing holden. And that your petitioner may have
such relief in the premises as to this Honorable
Court shall seem meet.

LOUIS J. BEERS,
Solicitor for and of Counsel with Appellant.

Service of a copy of the within petition of ap-
peal is hereby acknowledged this 20th day of

June, 1927.

KING & VOGT,
Solicitors of Complainant-Respondent.

183
Answer to Petition of Appeal.

ANSWER TO PETITION OF APPEAL.

Filed June 22, 1927.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
4 On Appeal
iDNA C. OsBorNE, administra- | from
trix of S. Harvey Osborne, Court of
Complainant-Appellee, Chancery.

and Answer to
Petition of

Hexry Dirra NY,
Appeal

Defendant-Appellant.

'Hw answer of KEdna C, Osborne, administra-
rix of S. Harvey Osborne, the above-named
:1}_)].{(»]1@0, to the Petition of Appeal of Henry
Ihvlf‘u'n_\', the above-named appellant. :

1 Jns) appellee not admitting the truth of all or
any (.)1' the matters in said'petition on appeal
contained, for answer thereto, HGVOI'thGl(‘Sép‘ld-
mits that a decree was on February 28‘ 1‘)"’7
Iivmd(' and on‘ferod in the Court of C.hanc,ery: Hoi"
121\;)011\\(1\“’ 12{1}3@ Iileb;i);;i—ontitled. cause, for the

n mentioned, and as

orm of

])
”Il‘]'«'ill S :
set forth: . -
: ; but as to the substance and
1

sald decree this ar ‘
e this appellee begs leave

0 ]'(xl‘(x]‘ t]](l]' ; &v S o) s
(}t() \}]O]l t]le S ¢ I ° S

his ) i 1

e s 1dpp(lloe 1s advised and believes that
) S‘l 'R &) > :

]:1--1\-(11(1 decree is agreeable to equity; and she
« S atl 3 . |

i 1 ]f” ﬂle Same may be affirmed, with costs

axed in favor of this appellee.
KING & VOGT,

Solicitors for ay
itors for and of Counsel with Appellee.

20

40




Stipulation. Ezhibits.

STIPULATION., ' C. 1, C. 2 and C. 3, of May 1, being photostatic

| copies of the proofs of fir ¢ ¥
NEW JERSEY COURT OF ERRORS AND | Lyon & Lyon. ; st e s

APPEALS.
KING & VOGT,

Solicitors of Complainant.
Betwee
10 DBetween . LOUIS J. BEERS,
Epxa C. Ossorxe, administra- | - (0 Solicitors of Defendant.
trix, ete., from
Complainant-Respondent,

Chamncery.
and Agf'i[7117('lfff')1- Exhibit 7 B B

Hexry Dirrany, | DIFFANY & CO
‘ O Y 4 MPANY
Defendant-Appellant. Profit & Loss Statement
Dec. 31, 1923

It is hereby stipulated by and between Louis et $41,962.90
{ ‘

J. Beers, solicitor of appellant, and King & Vogt,
solicitors of respondent, that the appellant’s 1,608.65
printed State of Case need not contain a copy
of the exhibits hereinafter set forth, but in lieu [nventory Jan. 1, 1923 ... $4,072.41
thereof the original exhibits not so printed may :"‘“"'“;"‘"H
, = e €8s Discounts -, ... $243.15
be used on the argument before the New Jersey Less npmmf M
Court of Errors and Appeals if the Court or e HEY
Counsel desire to use them. s $18,493.59
A , ey nventory Dec. 31, 1923
D. 3, D. 4 and D. 5, being books of Diffany &
Co. ‘ cost of Sales 17,659.08
C. 1 and C. 2, being the sales books of Diffany o <o) —_—
’ 5 Gross Profit from S
ales 99 ROF
& Co. ‘ Deductions: — Ve dant
- — . - ()Ix o lary . e
C.5, C. 6 C. 7 C. 8and C. 9, being bank de- : flll(t Tdi(uy and Commissions ....... $ 2,665.02
. > o \ reneral Expense
posit books and check books of Diffany & Co. Payrol] ki
‘ : 13,259.63
: 5) : . s 99 . 09 H. 5
D. 1 and D. 2, being copies of 1923 and 1924 2 686.27

income tax returns of Henry Diffany. 1,400.00
D. 3, D. 4, D. 5, D. 6 and D. 7, being monthly SUEAE foa
: : , 24,499.88
statements of Smith. : 2
C. 1 of May 22, being Diffany’s book, the items $ 1,804.71
40 of which are printed in the testimony.

20

$40,354.25

408.31 14,421.18




Exhibits.

Exhibit D. 2.

DIFFANY & COMPANY
PROFIT AND LOSS STATEMENT

DECEMBER

Inventory, Jan. 1, 1924
Purchases
Less: Returns .....

Discounts 174.05

31, 1924

$2,182.71

$ 834.51

362.18 16,715.58

Inventory, Dec. :
Cost of Sales

Gross Profit on Sales
Other Income:

Total Gross Income

Expenditures:

Payroll

Office Salary & Commission
Osborne)

30 Drawn by Mr. Diffany, $1,958.61.

$17,550.09
1,142.00

$14,827.10

1,652.32
2,950.00
4,492.31

$34,113.29

16,408.09

$17,705.20

Deficit. ...

Fxhibits.

Exhibit C. 12.

Dec. 30, 1924
50 Dz. Pots for Casserole
33 Gr. #1 Inserts opal
24 S “ S
10 “ 214 Stamp Plate
50 “ Handles
g 1§ B
8

70 “ J7 Ash Tray 1355 Brass
26 Gr. Painted Green 214"

]1 19 ‘““ 4

25 Dz. Cup Part for 25

22 “ " f“ “ 22

12

2% Gr. Plated J7 Ash Trays
13% Soap Holder

4 Box 1.4X Tin Sheet Metal
Ve SRR % “

4 Boxes 15x15 * &

2 10x20
8 Gr. Soap

95 1bs. Ferril for Base Stem Holder. . .

7 Gr. Raw Basses #D15
9

13 “ long stems

* 52 Small Bass
Black Paper

630 (‘()I'. Papel' BOXQS 626
1100 « “ e
290 ¢

1100

9
0
5

.30
.20
.20
.20
.35
1.50
4.00
.50
.50
.50
.30
1.00
.20
2.00
.50

.15 per 1b.

15.00
15.00
14.00

15.00
2.00
1.00
1.50
1.00

per Box

‘




Fxhibits.

7" Goose Neck Wire 1n}0
120 1bs. 6” 13.;0
5 Gr. 6’ Plated . &
1 “ Db4 : 18.00
134 . 22.50
3 . 11.50
102 g: . 16.00

2 Dz.
4 «
13 Gr. Brush

Exhibit D. 4.

i Newark, N. J. May 29th 1920
FIDELITY TRUST COMPANY
Pay to the order of Diffany Co. $500 00/100
Five Hundred 00/100 Dollars
Henry Diffany
Endorsed.
Pay to the Order of
Manufacturers National Bank
Newark, N. J., or order
Diffany Co.

pletnie Newark, N. J. March 8th 1920
FIDELITY TRUST COMPANY
Pay to the order of Diffany Co. $200 00/100
T\\:/o Hundred 00/100 Dollars
Henry Diffany
Endorsed.
Usual bank endorsement.
Pay to Order of
Manufacturers National Bank
Newark, N. J., or Order
Diffany Co.

Two Hundred 00/100

Exhibits.

No. 40168

Newark, N. J. Sept 18 1919
FIDELITY TRUST COMPANY
Pay to the order of S. H. Osborn
Twenty Two 56/100

Henry Diffany
Endorsed.

S. Harvey Osborn
Pay to the Order of
The Fidelity Trust Co.
Usual bank endorsements.

No —— 2ty

Newark, N. J. March 29 1919
FIDELITY TRUST COMPANY
Pay to the order of Diffany Co.
Fifty 00/100 Dollars
Henry Diffany
Endorsed. -
Pay to the Order of
National Newark and Essex Banking Co.
Newark, N. J.
Diffany & Co.
Usual bank endorsement.

No oo

Newark, N. J. May 1st 1918
FIDELITY TRUST COMPANY
‘ay to the order of P. H. Seery Tube Co.
200 00/100
Dollars
Henry Diffany

I

Fndorsed.
P. H. Seery Tube Co.
Pay to the Order of
Washington Trust Co.
' Newark, N. J.
Usual bank endorsement.

$22 56/100
Dollars

10

$50 00/100 20




10

I xhibits.

No. 41041

T Newark, N. J. Sept 18 1919
FIDELITY TRUST COMPANY

Pay to the order of Jacques Kahn  $268 45/100
Two Hundred and Sixty Kight 45/100. .Dollars
Henry Diffany
Endorsed.
Jacques Kahn
Pay Columbia Bank or Order,
Jacques l\;ahn, Inc. Louis Kahn, Treas.

Usual bank endorsements.

Newark, N. J. Sept 19th 1919
FIDELITY TRUST COMPANY

Pay to the order of Diffany & Co...$1500 00/100

Dollars
Henry Diffany

Fifteen Hundred 00/100

Endorsed.
Credit Diffany & Co.
Manufacturers Nat. Bank
Newark, N. J.

Fxhibits.
Exhibit D. 8.

DIFFANY & CO.
COMPARATIVE BALANCE SHEET
DECEMBER 31, 1923

Balance Balance
Sheet Sheet
12/31/22 12/31/23
$11,000.00
Broad & Market Nat’l Bank............. $ 4,826.60 3,983.89  $10,157.29
Manufacturers’ Nat’l Bank 4,330.82 8,318.45 3,987.63
Accounts Receivable 8,387.87 3,239.75 $ 5,148.12
Merchandise Inventory 4,072.41 834.51 3,237.90
Machinery 18,000.00 18,000.00

Increase Decrease

$39,617.70  $27,376.60 $14,144.92  $26,386.02
Accounts Payable ..................... $ 13212 3 % $ 642.25
leserve for Depreciation 9,000.00
Capital (Net Worth)

$ 9,000.00
30,485.58 ,602.23 3,883.35

$39,617.70 $12,883.35

RECONCILIATION OF INCREASES AND DECREASES OF ASSETS AND LIABILI-
TIES WITH NET LOSS AS PER PROFIT AND LOSS STATEMENT

$14,144.92

9,000.00

$23,144.92

Less: Total decrease in assets $26,386.02

642.25 27,028.27

$ 3,883.35
Less Cash invested 241.36

$ 4,124.71




Exhibits.

DIFFANY & CO.
PROFIT & LOSS STATEMENT
DECEMBER 31 1923

Sales, (as per schedule)
Less: Returns (as per schedule)
Discounts ** P ¢

Net Sales
Inventory, 1/1/23 (as per schedule with master)
Purchases (as per schedule) $14,829.49
Less: Discounts “ * . ve ooy $243.45
Returns itk
408.31

Net purchases

Plus: Factory Payroll (as per schedule).... 13,259.63

901.03

$41,962.90

1,608.65

$14,421.18

$ 4,072.41

27,680.81

Inventory, 12/31/23, (as per schedule with master)
Cost of Production

Manufacturing Profits

120R8% TSellMe BIXDENSEN Tk e s v ol & oiats e s aial srats

Profit on Sales
General Expense

Depreciation

NET PROFIT

$ 4,488.96
1,400.00
770.00

$40,354.25

30,918.71

$ 9,435.54
1.040.00

$ 8,395.54

6,658.96

1,736.58

Fazhibits.

DIFFANY & CO.

SCHEDULE SUPPORTING PROFIT & LOSS STATEMENT

DECEMBER 31, 1923
#1 #2 #3 #4 #5
Returned Sales Pur-
Sales Discounts
$ 57.88 $ 68.53
85.62 57.10

47.35 26.29

Sales
Jan. $ 1,461.19
Feb. 1,224.06
Mch. 2,165.48

chases

754.89 $ 14.19

829.54 10.87
1,895.05 9.23
April 1916.40 41.24 31.82 1,783.35 32.10
May 3,275.69 131.99 42.78 2,397.22 3.95
June 6,5624.67 29.76 79.84 1,755.50 22.45
July 4,803.77 22 20.97 1,618.57 21.93
August 7,026.33 12.20 124.33 2,693.00 37.61
Sept. 6,059.15 229.57 128.33

2,404.98 26.79
Oct. 7,506.16 1.99 165.03 1,982.88 32.04
110.86

549.61 26.28
45.15

Hee, 484.90 6.01

$41,962.90 $707.62 $901.03 $19,149.49 $243.45

Less: Amount lost in fire, 4,320.00

$14,829.49

Exhibit D. 9.

DIFFANY & CO.
COMPARATIVE BALANCE SHEET
DECEMBER 31, 1924

Purchase
Discounts

#6

Returned
Purchases

$ 12.07
2.16
87
41.24
13.82
1.70
54.90
31.01
6.29

.80

#7
Factory
Payroll

$ 812.42
745.77
973.44
903.19
868.43
1,374.89
1,371.80
1,865.08
1,487.66
2,130.15

726.80

$164.86

$13,259.63

RECONCILIATION WITH NET LOSS AS SHOWN ON TAX REPORT

Net Profit, as above
Less: Drawings—Mr. Diffany
“ Mr. Osborne
Fire Loss

LOSS, AS PER TAX REPORT

$ 2,686.27
1,625.02
1,550.00

road & Market Nat’l Bank

M

anufacturers’ Nat’l Bank
Accounts Receivable

Balance
Shee<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>