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Notice o f Appeal. 
F ile d  J u n e  2 7 , 1930 .

ÎÎP tn  Jprapy é>upmnp (Enuri.

Notice
Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  3f A p p e a l. 

Co mp a n y ,
D efen d an t.

P lease  T ak e N o tic e  th at th e  p la in tiffs  do hereby  
appeal to  the N e w  J ersey  C ou rt o f  E rro rs  a n d  A p -
peals in  the la st resort in  a ll cau ses fro m  the w hole  
and every p art o f th e fin al ju d gm en t entered in  
the above en titled  cause, in  fa v o r  o f  the d efendant  
and again st th e p la in tiffs .

D a te d : J u n e 2 4th , 1930 .

Service o f th e w ith in  in stru m en t is hereby ac 
know ledged th is 25th  d ay  o f Jun e, 1930 .

H A R L E Y , C O X  & W A L B U R G ,
A tto rn e y s  o f D e f. ^

Pa s s a ic  Co u n t y .

J. H. Pe a r s o n  and C. P. Pe a r -
s o n , J il ,

P la in tiffs ,
vs.

A c tio n  at L aw .

10

T o : H a r l e y , Co x  and  W a l b u r g , E sqs ., 
A tto rn e y s  o f D e fe n d a n t:

S irs :

20

R e sp e c tfu lly  you rs,

F E D E R  & R I N Z L E R ,  
A tto rn e y s  o f P la in tiffs .
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Grounds o f Appeal.

F ile d  J u n e  2 7 , 1930 .

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S .

10

J. H. Pe a r s o n  and C. P. Pe a r -
s on , J r .,

Plaintiffs-Appellants, 

YS.

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  
Co mp a n y ,

Defendant-Appellee.

A c tio n  at L aw .

O n  A p p eal.

G rou n d s  
o f  A p p e a l.

T o : H a r l e y , Co x  & W a l b u r g , E sqs .,
Attorneys of Defendants-Appellees:

S i r s :

P le ase  T ak e  N o tice  th at the plaintiffs-ap pellants  

assign  th e fo llo w in g  grou n ds o f app eal o n  their  
ap p eal to  th e C ou rt o f E rr o s  and  A p p e a ls  o f  N ew  
J ersey  fro m  th e  w h ole  a n d  every p art o f the final 

ju d gm en t entered  in  th is  c a u se :

1. T h e  tr ia l court erred in  d irectin g  a  verdict 
o f no cause o f action  in  fa v or  o f th e defendant-ap-

™  pelee and  aga in st th e p la in tiffs -a p p ella n ts .

2. T h e tr ia l court erred in  n ot su b m ittin g  the  
cause to  the ju r y  fo r  th eir  d eterm in ation , it being  

a question  o f fa ct fo r  a ju r y  to  decide.

D a te d : J u n e  2 4 th , 1930 .

F E D E R  & R I N Z L E R ,  
Attorneys of Plaintiffs-Appellants.

4 0
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Grounds of Appeal.

Service o f w ith in  in stru m en t ackn ow led ged  th is  
25th  d ay  o f  J u n e, 1930 .

H A R L E Y , C O X  & W A L B U R G ,  

A tto rn e y s  o f D efen d an t.

Complaint.

F ile d  S eptem b er 30 , 1929 . 

N E W  J E R S E Y  S U P R E M E  C O U R T . 

Pa s s a ic  Co u n t y .

J. H. P e a rs on  and C. P. Pe a r -

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Complaint. 
Co m p a n y ,

36 C lin ton  S t ., N ew ark , N . J .

D efen d an t.

P la in tiffs  resid in g  in  the C ity  o f  P a ssa ic , C ou n -
ty  o f  P a ssa ic  an d  S ta te  o f N e w  Jersey , sa y  t h a t : ;o

1. O n  M arch  8th , 19 2 9 , the d efen d an t com p an y  
w as engaged in  the issu in g  o f  in su ran ce p olicies  
in d em n ifyin g  people a gain st a ll loss, p ilfera g e  or  
in ju ry  to  au tom obiles, such  as resu ltin g  in  c o lli-
sion or accident.

2. S aid  d efen d an t com p an y for  a p rem iu m  p aid  
to it by the p la in tiffs  herein  issu ed  P o lic y  N o .
A  64833 and  am on gst o th er  th in g s  agreed  as fo l-
lo w s:

LO

s o n , J r .

vs.
P lain tiffs ,

A c tio n  at L aw .

4U
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Complaint.

“ T o  in su re th e A ssu re d  aga in st actu al loss, 
o f or d am age to  a n y  au tom ob ile  described in  
sa id  D ecla ra tio n s , in c lu d in g  its  operating  
equipm en t an d  tires , i f  caused  so lely  by ac-
c id en tal co llision  w ith  an oth er object, or by 
u pset, e xclu d in g  how ever, d am age to  tires 
u nless other m a te ria l d am age to  the auto- 
m obile  is su sta in ed  an d  e xclu d in g  also  dam -
age or d estru ction  b y  fire from  an y  cause 
w hatsoever. T he to ta l d am ag e  to the in su r-
ed au tom ob ile  resu ltin g  fro m  a n y  one acci-
dent or co llision  sh a ll be considered  in  the 
aggregate  as co n stitu tin g  one c la im , and  
from  the to ta l a m o u n t so d eterm in ed  there  
sh all be d edu cted  the am ou n t stated  to be 
dedu ctib le in  D e c la ra tio n  7, an d  th e  C om -
p an y  sh all be liab le  fo r  loss or  dam age in  ex-
cess o f  th e dedu ctib le am ou n t on ly .

^  3. O n  th e  19th  d ay  o f  J u ly , 19 2 9 , th e autom o-
bile  o f said  p la in tiffs , to w it , a B u ic k  Sedan  was 
to ta lly  dem olish ed  by  reason  o f an  accident occur-
rin g  to  it , re su ltin g  in  d am ages to  the p la in tiffs  in  

the sum  o f  T w o T h ou san d  ($ 2 ,0 0 0 .0 0 )  D o llars .

4. P la in tiffs  have com p lied  in  a ll respects w ith  
a ll the term s, c o n d ition s an d  provision s o f  said  
p o licy  and  alth ou gh  due d em an d  has been m ade  
fo r  the p ay m en t o f the a foresaid  sum , defendant 
h as fa iled  and refu sed  and  still fa ils  and  refuses 

to  p a y  th e  w hole or a n y  p art thereof.

W h e re fo re  p la in tiffs  dem an d d am ages in  the sum  
o f T w o T h ou san d  ($ 2 ,0 0 0 .0 0 )  D o lla r s , together  

w ith  costs o f  su it.
F E D E R  & R I N Z L E R ,  

A tto r n e y  o f P laintiffs.

•10
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Answer.
F ile d  S eptem ber 3 0 , 1929 .

N E W  J E R S E Y  S U P R E M E  C O U R T , 

Pa s s a ic  Co u n t y .

J. H . Pe a rs on  and C. P. P e a r -
s on , J r .,

P la in tiffs ,
YS.

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  
Co m p a n y ,

D efen d an t.

D efen d an t, G en eral C a su a lty  an d  S u re ty  Co., 
answ ering  the p la in tiffs ’ com p la in t, sa ys th a t : 20

1. I t  denies th e a lleg a tio n s o f p aragrap h s one, 
three and  four.

2. I t  a d m its  the a lleg a tio n s o f  p aragrap h  tw o.

F I R S T  S E P A R A T E  A N D  D I S T I N C T  
D E F E N S E .

1. T he p o licy  o f  in suran ce referred  to  in  the  
p la in tiffs ’ com p la in t provided , a m o n g  other th in gs, 
the cond ition  I -C a n c e lla t io n : “ T h is  p o licy  m a y  be 
cancelled  at a n y  tim e  by either o f  the p arties upon  
w ritten  notice to  th e  other p arty , s ta tin g  w hen  
th ereafter can cella tion  sh all be effective an d  the  
date of. ca n cella tion  sh all then  be the end o f  the  
p olicy  period. I f  cancelled  b y  the A ssu re d , the  
C om p an y sh all receive or retain  the short rate p re -
m iu m  calcu lated  accord in g  to  th e tab le  o r  short  
rates p rin ted  hereon. I f  cancelled  by  th e C o m -
pany, th e C o m p a n y  sh all be en titled  to  th e  earn - ^

10
A c tio n  at L aw . 

A n sw er.
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Answer.

ed p rem iu m  p ro  rata . N o tice  o f can cellation  in 
w ritin g , m a iled  to  or delivered at th e  address of 
the A ssu re d  as given  herein , sh all be a  sufficient 
n otice fro m  the C om p an y. T he check o f the C om -
p an y , o r  o f its  d u ly  auth orized  agen t, or represent-
ative, m a y  be s im ila r ly  m a iled  or delivered  in  sat- 

j q  is fa c tio n  o f  a n y  u nearned  p rem iu m , otherw ise, un-
earned p rem iu m  sh all be p ay a b le  on d em an d .’

2. O n  or abou t th e 10th  d ay  o f J u n e, 1929 , the 
d efen d an t com p an y sent a  n otice  b y  registered  
m a il, to  the p la in tiffs  a t th e  address given  in  their  
p olicy , n o tify in g  the p la in tiffs  th a t th e  policy  
w ou ld  be cancelled  as o f J u n e  15th , 1 9 2 9 , a t 1 2 :01 

P . M ., stan d ard  tim e.

3. T h ereafter  an d  o n  the 15th  d ay  o f  Jun e, 1929  
2 0  at 1 2 :01  P . M ., stan d ard  tim e, th e p o licy  o f  the de-

fen d a n t com p an y issu ed  to  th e  p la in tiffs  w as can-
celled  b y  the d efen d a n t com p an y in  accordance  
w ith  th e notice sent to  th e p la in tiffs  as set out 

above.

4. T here w as no p o licy  o f in su ran ce in  effect 
w ith  the d efen d an t .com p an y  in su rin g  the p la in -
tiffs  a gain st th e  loss described in  the p la in tiffs ’ 
co m p la in t a t the tim e  o f the a lleged  accident..

*10 H A R L E Y , C O X  & W A L B U R G ,
A tto rn e y s  fo r  D efen d an t.

4 0
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Reply.

F ile d  O ctober 17 , 1929 .

N E W  J E R S E Y  S U P R E M E  C O U R T . 

P a s s a ic  Co u n t y .

J. H. Pe a r s o n  and  C. P. Pe a r - |
s on , J r ., I j o

Plaintiffs, J
vg ( A c tio n  a t L aw .

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  l 
Co m p a n y , ■ 1

D efen d an t. J

P la in tiffs , rep ly in g  to th e answ er filed b y  the de-
fen dan t in  the above en titled  cause, say  t h a t : 20

A S  T O  F I R S T  S E P A R A T E  A N D  D I S T I N C T  
D E F E N S E .

1. P la in tiffs  deny each and  every a llegation  
contain ed  therein .

2. P la in tiffs  deny each an d  every a lleg a tio n  
contain ed  th erein .

3. P la in tiffs  d eny each an d  every a lleg a tio n  
contained  therein .

4. P la in tiffs  deny each a n d  every a lleg a tio n  
contained therein .

F E D E R  & R I N Z L E R ,  

A tto rn e y s  fo r  P la in tiffs .

4 0
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Testimony.

N E W  J E R S E Y  SU PR EG M E C O U R T .

P a s s a ic  Ci r c u i t .

10

J. H. Pe a r s o n  and C. P. Pe a r -
s on , J r .,

Plaintiffs,

At Law.

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  
Co m p a n y ,

Defendant.

P aterson , N . J ., Jun e 2, 1930.

2 0  B e fore  H o n . W i l l i a m  B . Ma c k a y , Judge,
an d  a J ury .

ju r y .)

J U L I A N  H . P E A R S O N , sw orn. 

Direct-examination by Mr. Feder:
Q. M r . P earson , y ou  are one o f the p la in tiffs  in  

th is ca se? A . Y e s , sir.
Q. W e r e  you  th e ow ner o f an  autom obile  in 

4 ^  1 9 2 9 ?  A . Y e s , sir.

A ppe a r a n c e s  :
F o r  the P la in t i f fs : F eb er  & R in z l e r , E sq s . 
F o r  the D e fe n d a n t : H a r l e y , Co x  & W a l  

b u r g , E sqs ., by J o h n  J. F r a n c is , E sq .

( A  ju r y  w a s ca lled  an d  sw orn  and coui»- 
sel for  the respective p arties opened to the
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Julian II. Pearson—Direct.

Q. W h a t  k in d  o f an au to m o b ile?  A . W e ll , m y  
brother an d  m y se lf ow ned a 1929  B u ic k  brougham .

Q. W h e re  did  yon  purchase th is au to m o b ile?  A . 
F ro m  the B erg en  A u to  C om pany.

Q. W a s  it a new  car w hen p u rch a sed ? A . Y es .
Q. W h a t  d id  you  p ay  for  i t ?  A . $ 2 ,1 3 5 .
Q. D o  you  recall the exact tim e w hen th is Avas ]() 

b ou gh t? A . W e l l , it  Avas abou t the second w eek  
in  A u g u st, I  th in k , w hen the new  2 9 ’s cam e out, 
as soon as w e could  get delivery.

Q. In  w h at y e a r?  A . I n  ’2 9 , A\Then the 2 9 's  
cam e out. T h a t w as in  ’28 .

Q. N o av , then, you r b usiness is Avhat? A . C a r -
penter.

Q. D id  th is car su bseq uen tly  becom e in volved  in 
an accid en t? A . Y e s , sir.

Q. W h e r e ?  A . In  W a y n e  T ow nsh ip .
Q. U n d er w h at c ircu m sta n ces? A . W e l l , th is  

car w as w recked  on the P o m p to n  T u rn p ik e ; it  ran  
into  a cu lvert, w as crow ded off the road  b y  anoth er  
car w as the story  th at w as to ld  to  m e.

Q. Y o u  w ere not th ere? A . N o , I  w as n ot in  
the car.

M r. F e d e r : I s  there a n y  d enia l abou t the  
accid en t?

M r. F r a n c is : N o ; w e ad m it it  w as in volv- 30 
ed in  an  accident. W e  do n ot know  to w h at  
exten t it  Avas dam aged.

Q. W e r e  you  able, subsequent to  the in ju ry  to  
th is car, to  use it or  operate i t ?  A . N o , it w as  
beyond repair, so th ey said .

Q. W h e r e  w as the car ta k en ?

M r. F r a n c is : M a y  it  p lease the C ou rt, I  
ask  th at the auto  w a s beyond rep air be 
strick en  out. ■
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Julian H. Pearson—Direct.

T h e C o u r t ’: Y e s .

Q. W e l l ;  subsequent to  th is accident w ere you  
able at a n y  tim e a fte r  th at to  operate' th is car?  

A . N o .
Q. W h e r e  w as it  tak en , i f  an yw h ere? A . It  

IQ  w as tak en  to a garage at M o u n ta in  view .
Q. T hen  subsequent to  th at w here w as it taken?  

A . I  reported  the accident to  M r . B reslin , the one 
th at carried  the p olicy , an d  he ordered m e to  have 

the car—
M r. F r a n c is : I  object to  th at, i f  the Court 

please.
T he C o u r t : Y e s .

Q. N o w , w a it a m in u te . J u st te ll us w here it 

2 0  w as tak en  a fte r  th is  M o u n ta in  V ie w  g arag e? A . 

T o  the B erg en  A u to  C om p an y.
Q. W h e r e  is the B erg en  A u to  C o m p a n y ? A . 

In  P a ssa ic , N e w  Jersey .
Q. W h o  w a s the gen tlem an  in  the B erg en  A u to  

C o m p a n y  w ith  w h om  you  d ealt resp ecting the p u r-

chase o f th is c a r?  A . W e l l ,  M r . E a ste r .
Q. I s  he in  co u rt?  A . Y e s , he is  present.
Q. Is  th a t the m an  th at y ou  b ou ght the car from  

o q  as the rep resen tative  o f the B ergen  A u to  Com- 
* p a n y ?  A . I  w o u ld n ’t  sa y  th at. M r . E a ste r  w as

the m an ager, sales m an ager fo r  the com pany. W e  

p u rch ased  th e car fro m  a salesm an.
Q. U n d e r  h im ? A . U n d e r  M r . E a ste r .
Q . N o w , th en, d id  you  p e rson a lly  issue any  

checks to  the p ay m en t o f a p rem iu m  on  th is policy  
o f in su ran ce  issu ed  b y  the G en eral C a su a lty  and 

S u re ty  C o m p a n y ? A . Y e s .

M r . Feder* C ou nsel consents, i f  you r H on-
4 0



Julian H. Pearson—Direct.

or please, to  the offer o f an  in suran ce p olicy  
bearin g  n um ber A -6 4 8 3 3  issu ed  b y  the G en  
eral C a su a lty  an d  S u re ty  C om p an y , issued  
to  J . H . P earson  and  C. P . P earson , J u n ior, 
168  B roo k  A v en u e , P assa ic , on M arch  8 , 
19 2 9 , to M arch  8, 1930 , an d  covering a sedan  
19 2 0 , fa cto ry  n um bers M -2 2 9 6 0 8 3 , B u ic k , 
M D 1 -5 1 -2 9 , S -2 1 7 1 1 6 4 . A n y  o b jection ?

M r. F r a n c is : W e  have no objection  to  
th is, M r. F eder.

( P o lic y  o f in suran ce m ark ed  E x h ib it  P -1 .)

Q. D id  you  ever receive the retu rn  o f a n y  pari, 
of the p rem iu m  th at you  p aid  fo r  th is p olicy , which  
is offered in  evidence as E x h ib it  P -1 ?

M r. F r a n c is : I  object.

A . N o , sir.

M r. F r a n c is : I  object on the grou n d  there  
is  no testim o n y  in  the case as yet th at the  
p rem iu m  ^tas paid.

T he C o u r t : D id  he te stify  to  th a t?

Q. D id  you  p ay  the p re m iu m ? A . Y e s , sir.
Q. W a s  th is p rem iu m  or a n y  p art o f it ever re 

turned  to y o u ?  A . N o , sir.

Cross-examination by Mr. Francis:

Q. W h e r e  do you  live now , M r. P e a rso n ? A . 
153 M a rie tta  A v en u e , P assaic .

Q. W h e r e  did  you  live a t the tim e  th is p olicy  
w as issu ed ? A . I  lived  168  M a in  A ven u e.

Q. W e r e  you  liv in g  there a t the tim e  th is  a cci-
dent h ap p en ed ? A . Y es .

Q. W e r e  you  liv in g  there a t the tim e  th is p oli-
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Julian H. Pearson—Cross.

cy  w as issu ed ? A . I  don ’t k now  w hether I  
w o u ld n ’t say. I  th in k  I  w a s on B rook  Avenue  
then. I s n ’t the p olicy  m ade out to  B rook  A ven ue?

Q. Y e s , B roo k  A v en u e , P assa ic . T h a t is where 
you  w ere liv in g  at the tim e  th is p olicy  w as issued?  

A . Y e s .
j q  Q . H o w  lon g  did  y ou  live  there a fte r  the policy  

w a s issu e d ? A . I  w o u ld n ’t like to  say. I  don t 
rem em ber the date I  m oved  fro m  there. T hat is 

w here m y  brother w as living .
Q. C an  you  te ll us a p p ro x im a te ly  how  lon g you  

lived  there a fter  the p olicy  w as issu ed ? A . N o ; 
m y  brother w as liv in g  there then, and  I  couldn t 
sa y  e x actly  the tim e  I  le f t ;  bu t it w a sn ’t  two 
blocks— I  never m oved  tw o b locks aw ay  from  that 

address.
2 0  q . A r e  you  J . H . or C . P . ? A . J . H .

Q. Y o u  are J . H ., an d  M a rth a  W .  P earson  is 
you r w ife  or y o u r brother’ s w ife ?  A . M y  brother s 

w ife .
Q. H e  is th e one w ho lived  on B roo k  A ven ue?  

A . O n  B ro o k  A ven u e.
Q. Y o u  w ere liv in g  w ith  h im  at the tim e this 

p olicy  wTas issu ed ? A . Y e s , I  w a s there.
Q. W h a t  w a s th e p rem iu m  on th is p o licy ?  A .

. . () W e l l , I  w o u ld n ’t  lik e  to  say  o ffh a n d e d ; I  th ink  you  
have checks there sh ow ing  w h at w as p aid  and the 

receipt.
Q. W h a t  w as the am ou n t o f  the p rem iu m  that 

y ou  p a id ?  A . W h a t  w a s th e am ou n t I  p aid ?
Q . Y e s . A . W e l l , the p rem iu m  w as paid— we 

h ad  a p o licy  on a car before th at.
Q . N o ; I  m erely  asked  y ou  w h at w as the am ount 

o f th e p rem iu m  on th is p olicy . A . M a y  I  see the 

check y ou  have w h ich  is sign ed  b y  m y  n am e?
40
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(P a p e r  p rodu ced .)

A . I  gave a check on M arch  16 , 19 2 9 , o f $ 2 6 .8 5 .
W e  h ad  a retu rn  fro m  a previous p olicy  w e h ad  on  
another car th at w e h ad  an d  tra n sferred , an d  we  
got the p rem iu m  back o f— h aven ’t you  a receipt 
there fro m  H . B . C la rk ?  I  w ou ld  like to  see the  
receipt to  see the am ou n t th at w as refunded.

Q. Is  the p aym en t o f th is p rem iu m  represented  
by those checks th at you  h ave? A . Y e s .

Q. W e l l , can ’t you  te ll us w h at the am ou n t o f  
each check is ?  A . W e ll , these checks w ere p aid  to  
H . B . C la rk  an d  w e have the checks, cancelled  
checks, o f H . B . C lark  p aid  for  the p olicy . T he  
am oun t o f it  is $ 1 3 0 .2 0 .

Q. T he am oun t o f you r checks w hich  you  say  
w ent to  p ay  th is p rem iu m —  A . $ 1 3 0 .2 0 . 2 0

Q. O ne ch eck? A . T w o checks.
Q. W h a t  are the am ou n ts o f each? A . The  

am oun t is $ 7 3 .1 5  and  $ 6 6 .2 5 . J u st a m om en t on 
that. L et m e get th at righ t, now . (E x a m in e s  
p ap ers.) W e  got a refu n d  of $ 5 2 .5 5  for  ou r other  
p o lic y ; m y  brother gave a check o f $ 5 6 .8 0  and  I  
gave a check o f $2 6 .8 5 .

Q. B o th  o f those checks are d raw n  to  H . B .
C la rk ?  A . H . B . C lark , and  here is the checks 
th at H . B .—  ;i0

Q. J u st a m in u te . H . B . C la rk  is the in su ran ce * 
broker, is he, who p aid — w ho procured  th is in su r-
ance p olicy  for  y o u ?  A . Y e s , sir.

Q. W h y  did  you  issue tw o checks for  th is p re -
m iu m  in stead  o f on e? A . F o r  the sim p le  reason  
m y  brother an d  m y se lf ow ned the car together, an d  
w e h ad  m ade the am ou n t out.

Q. T he p rem iu m  on  th is p olicy  w as $ 1 3 0 .2 0 , w a s -
n ’t i t ?  A . Y e s , s ir ;  it  is on the receipt. 40
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Q. W h y  d id  yon  issue you r check for  $ 2 6 .8 5  and  
you r brother for  $ 5 6 .8 0 , both  to  M r. C la rk ?  A . 
M ayb e I  d id n ’t have enough m oney  in  the bank to 
p a y  m y  p art and  m y  brother p u t th at additional 
am ou n t on it.

Q. Y o u  are sure th at the re fu n d  th at you  ob- 
j q  ta in ed  on  th at other p olicy  w as $ 5 2 .5 5 ?  A . W e ll, 

it  w as enough to m ak e up  the p olicy . W e  have 

the cancelled  checks.
Q. A r e  you  sure the refu n d  on the other policy  

w as $ 5 2 .5 5 ?  A . I  w o u ld  not say  to  the exact 
penny.

Q. D id n ’t you  p ay  th is p rem iu m  to the exact 
p en n y ? A . Y e s , sir.

Q. N o w , th is p o licy  th at w as conceded , th at you  
m en tioned , w as in  the N a tio n a l C a su a lty  C om pany, 

^  w a sn ’t i t ?  A . I  cou ld n ’t sa y  offhand. I  haven’t 

the p olicy .
Q. D o n ’t  you  rem em ber w h at com p an y you r poli-

cy  w as in  before th is one? A . I  do not.
Q. T h a t p olicy  w a s cancelled  for  n on -p aym en t of 

p rem iu m , w a sn ’t i t ?  A . I  cou ld  n ot say.
Q. D o n ’t you  k now  w h ether or n ot it w as can-

celled  fo r  n on -p aym en t o f p re m iu m ? A . N o t  that 
I  know . I t  w as cancelled  for— n ot th a t p olicy  on 

•jO th at car. W e  h ad  a refu nd . W e  h ad  a  check on 

a  refu nd .
Q. D id n ’t you  say  som e tim e  ago th at the refund  

on th is N a tio n a l C a su a lty  p olicy  am oun ted  to 
$ 7 3 .1 5 ?  A . I  d id  n ot state  w h at com p an y  it was 

or an y th in g  o f th at kind.
Q. Y o u  are n ot C. P . P earson , are y o u ?  A . No, 

I  a m  not. I  am  J . H .
Q. T h is  refu n d  th at you  speak  o f fro m  the 

N a tio n a l C a su a lty  C om p an y , d id  y ou  see th e check
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th at cam e back fro m  th at com p an y w hich  you  say  
con stitu ted  a refu n d  on the first p o lic y ?  A . A  re-
fu nd  on the first p o lic y ?  W e ll , I  w o u ld n ’t say  fo r  
sure, b ut as w ell as I  rem em ber w e gave C la rk  th a t  
check an d  the balance th at w as in  our checks to 
m ake up the am oun t.

Q. T hen , you  d id  see a check from  the N a tio n a l i (j 
C asu a lty  C o m p a n y ? A . N o , I  d id  n ot say  for  
positive.

Q. Y o u  d on ’t know  w h at the am ou n t o f th at  
check w a s?  A . N o , I  do not. W e  p aid — th at is 
the receipt fo r  w h at w e p aid  fo r  th is p olicy , $ 1 3 0 .- 
20.

Q. T hose tw o checks th at you  have there, one  
for fifty -six  d olla rs  and  som e cents a n d  one fo r  
$ 2 6  are both d raw n  to you r broker, C la rk ?  A .
Y e s . 20

Q. W h a t  C la rk  d id  w ith  th at m oney you  d on ’ t 
know , do y o u ?  A . Y e s , sir.

Q. O f you r ow n k n ow led ge? A . Y e s ;  w e have  
the cancelled—

Q. J u st a m in u te . D id  you  see C la rk  tu rn  th at  
m oney over to  a n y b od y ? A . N o , sir.

Q. S o  th at w hen  y ou  say  C la rk  tu rn ed  th at over 
to  som ebody else, th at is in fo rm a tio n  you  have ob-
tained fro m  C la rk , isn ’t i t ?  A . W e l l , the in fo rm a - 30 
tion —

Q. I s n ’t th at r ig h t?  In fo rm a tio n  th at you  o b -
ta in ed  fro m  C la rk ?  A . I t  is the cancelled  checks  
m ade out p ayab le  fo r  P ea rso n s’ p olicy .

Q. W a s n ’t  th at in fo rm a tio n  you  obtain ed  from  
C la rk ?  A . T h a t is  w as p aid  for  our p o lic y ?

T he C o u r t : N o ; as to  C lark  p a y in g  it over  
to  the co m p an y ?

40
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T he W itn e s s  : W e ll , yes. W e  received our 

p olicy .
T he C o u r t : W e ll , you  got th at fro m  C lark?
T he W it n e s s : N o , s ir ; it  cam e through  

th is broker or w hoever it w as fro m  W e st  
N e w  Y o rk . W e  w ere ta k in g  a  p olicy  our 
th rough  C la rk , an d  C la rk  d iscontinu ed  car-
ry in g  the p o licy  an d  he tu rn ed  us over to the 
G en eral C a su a lty  or w hichever com pan y it 

is  th at w e are h av in g  trou ble  w ith  now , and  
he m ade out tw o checks p ayab le  to  this 
broker th at w e got our p o licy  th rough  in  fu ll, 

an d  it show s tw o checks, “ P ea rso n s’ policy” 
w ritten  on the tw o cancelled  checks, and we 
secured fro m  h im  a lo n g  tim e— he had to 
look  over a ll fyis checks to  find out he really  

2.^ p aid  for our p olicy— an d  every tim e w e got,
received w ord  o f can cella tion  and  w e called  
th is  broker fro m  W e s t  N e w  Y o r k  th at give 
us th is p o licy  and  he cam e over an d  to ld  us 

there w as a m istak e  in  nam es.
M r. F r a n c is : I  object to  th at.
M r . F e d e r : I t  is in answ er to  a question.
T h e C o u r t : N o ;  I  d id  n ot ask  h im  about 

th at. H e  ju st  started  ta lk in g .

!?0
By Mr. Francis:

Q. M r . P earson , y ou  received a cancellation  no-
tice  fro m  th is  p olicy , d id  you  n o t?  A . Y e s , sir, 

w e received a can cellation .
Q . H o w  m a n y  can cella tion  n otices d id  you  re-

ceive? A . I  n ever saw  b u t one.
Q . D id  y ou  exam in e th at n otice? A . Y e s , that 

n otice , an d  w e h ad  a rein statem en t o f the cancel-

ed y la tion .
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Q. J u st a m in u te . I  ask  th at th at be stricken  
out as not responsive, sir.

T he C o u r t : S trik e  it  out.
Q. D id  you  look at th at can cella tion  n otice? A  

Y es.

M r. F r a n c is : M a y  I  have th at, M r. F e d e r?
M r. F e d e r : Y e s , a n y  one o f them . W h ic h  j q  

one do you  w a n t?  T here are three o f them . 
T here w as A . J . D o h erty , G en eral C a su a lty  
agent.

M r. F r a n c is : I  w ill take them  a ll, the  
three o f them .

M r. F e d e r : N o w , th is b ill w hich  has been  
used and  th at is m en tioned  or referred  to  
b y counsel, I  th in k  ough t to  be m ark ed  E x -
h ib it P -2 .

tm
M r. F r a n c is : I  have no objection .

(P a p e r  m ark ed  E x h ib it  P -2 .)

By Mr. Francis:

Q. I s  th is the can cella tion  n otice th at you  re -
ceived from  the c o m p an y ? (H a n d in g  w itn ess a  
p ap er.) A . Is  th is the first c a n cella tio n ?

Q. Y e s , th at is  the first. A . Y e s , sir. T h is  is 
the one I  saw .

Q. A n d  th is can cella tion  w as to  becom e effective 30 
the 15th  o f M a y , 19 2 9 , Avas it n o t?  A . T h is  is the  
first c a n cella tio n ?

Q. C a n ’t you  look  at th at notice an d  answ er m>' 
q u estion ?

M r. F e d e r : W e l l , now , gi\re h im  a chance.
H e  w an ts to  be fa ir  w ith  everybody.

T he C o u r t : D o esn ’t the notice sa y  so ?
M r. F e d e r : Y e s , sure it  does.
T he C o u r t : W h y  ask h im ? 40
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A . Y e s , s ir ; th at is the can cellation .

M r. F r a n c is : I  ask  th at it be m ark ed  for 

identification .
M r. F e d e r : I t  m a y  be m ark ed  in  evidence.

M r. F r a n c is : A l l  right.

( P a p er  m ark ed  E x h ib it  D - l . )
10 v

Q. A fte r  th at can cella tion  notice w as received  
yon  recieved th is re in statem en t notice, d id  you  

n o t?  A . Y e s , sir.

M r. F r a n c is : W a n t  th at to  go in ?

M r. F e d e r : Y e s .

(P a p e r  m ark ed  E x h ib it  D -2 .)

T h e C o u r t : W h e n  w a s th a t?
20 M r. F r a n c is : T h is  can cella tion  n otice is

dated  M a y  16 , 19 2 9 , an d  rein stated  as of 

M a y  15 , 1929 .

Q. N o w , a fte r  th at re in statem en t notice you  re-
ceived the second can cella tion  notice, d ated  June  
10 , d id  y ou  n o t?  A . M a y  have com e, b u t I  don ’t 

rem em ber seeing it.
Q. D id  y ou  ever see th is  statem en t before that 

o q  you  are look in g  a t n o w ? A . Y e s , sir.
Q. D id  you  see it  in  J u n e, 1 9 2 9 ?  A . I  saw  this 

can cella tion  a fte r  the accident h ad  happened.
Q. W h o  show ed it to  you  th en ? A . W e  found  

it  Avhen w e— at the house.
Q . W h e n  y ou  say  “ w e fou n d  it a t the h ou se,”  who  

do y ou  m e a n ? A . W e l l ,  it  w as a t m y  b ro th e rs  

house.
Q. W h o  do y ou  m ean  b y  “ w e” ? A . W e ll , I  

guess m y  brother.
4 0  q  w e r e  you  w ith  h im  w hen he fou n d  it  at the



19

Julian H. Pearson— Cross.

house? A . N o ; I  w as n ot w ith  h im  w hen he fou n d  
it. H e  show ed it  to  m e.

Q. H e  show ed it  to  y ou  w h en ? A . W e l l , 1 
couldn ’t sa y  e x actly  the date.

Q. W a s  it  before or a fte r  the a ccid en t? A . I t  
w as a fte r  the accident.

Q. D o  you  k now  w here he got it fr o m ?  A . 1 
don’t know .

Q. D o  you  know  the sign atu re  o f h is w ife , M a r -
tha W . P e a rso n ? T h a t is h er s ig n a tu re ?  A . I 
couldn ’t say  w hether th at is her sign atu re. N o , 1 
couldn ’t say  w hether th at is her sign atu re.

M r . F r a n c is : D o  you  w a n t th is  second  
statem en t to  go in , M r. F e d e r?

M r. F e d e r : E v e ry  one can  go in.

(P a p e r  m ark ed  E x h ib it  D -3 .)  * 0

Q. T h is  second can cella tion  notice becam e effec-
tive as o f J u n e 15 , 1 9 2 9 , d id  it n o t?  A . T h a t is  
w hat it  reads.

Q. N o w , w h at w as the d ate  o f th is a ccid en t? A  
I t  w a s on the 19th  or 2 1 st.

Q. 19th  or 2 1 st  o f J u ly , 1 9 2 9 ?  A . Y e s , sir.

T he C o u r t : J u ly .

Q. J u ly  19 , 1 9 2 9 ; th at is  righ t, isn ’t  i t ?  A . I * * 
th ink it  w as the 19th  or 21 st.

Q. 19th , 2 0th , or 2 1 st  o f J u ly ?  A . Y e s , sir.
Q. T h a t is  a ll.

Redirect-examination by Mr. Feder :

Q. N o w , M r. P earson , you  sa y  the p o licy  cam e  
by m ail fro m  W e s t  N e w  Y o rk . D o  y ou  recall w ho

Hi
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shipped  th at p olicy , w ho sent it  to  y o n ?  A . M or-
ris B esh lia n , I  th in k  it w as.

Q:. W h o  w a s th is M o rris  B e sh lia n ?  A . H e  was 
the one th at we got the p o licy  through.

Q. Is  th at the m an  w hose stam p  is on th is poli-
cy o f th e G en eral C a su a lty  a n d  S u re ty  Com pany, 

1U E x h ib it  P -1 ?  A . Y e s , sir.

Q. N o w , then, in  respect to  a n y  discu ssion s sub-
sequent to  the receipt o f these notices sent by Mr 
D o h erty  on the station ery  o f G en eral C a su a lty  and 
S u re ty  C om p an y , w ho d id  you  take the m atters up 
w ith  w ith  respect to  these n otices?  A . W e ll , we 
took  th em  up w ith  M o rris  B esh lian .

Q. T hen , in  tu rn  w h om  w a s the m a tter  referred  

to , i f  a n y b od y ?

cm (O b jec ted  to. Q u estion  w ith d ra w n .)

Q. T hese p rem iu m s th a t you  refer to , the pay-
m en t o f the refu n d , w ho Avas th at taken  up w ith 9 
A . H . B . C lark .

Q. A s  the resu lt o f you r ca lcu la tin g  the refund  
an d  p aym en ts, w as th at th e  receipt th a t w as given 
to  you , m ark ed  P -2 , on the sta tio n ery  o f M orris  

B e sh lia n ?  A . Y e s , sir.

Q. T h a t is a ll.

2 0  M r. F e d e r : N o w , these checks ought to be
m ark ed  in  a batch , I  guess. I f  you r H onor  
please, counsel exam in ed  the w itn ess and 
ca lled  for  checks. I  w ou ld  ask  th a t they be 
m ark ed  in  evidence.

M r. F r a n c is : I f  you r H o n o r  p lease, I  have 
no objection  to  the tw o checks w hich  this 
p la in tiff says th a t he an d  h is b rother drew  
b ein g  m ark ed  in  evidence, bu t I  object to 

^0  the tw o checks w hich  are sign ed  b y  a man
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n am ed  C la rk  an d  directed  to , I  d on ’t know  
w ho is the payee, on the grou n d  th at th ey  
are h earsay , u nless the m an  w ho drew  them  
is  produced  to te stify  th at he drew  them .

M r. F e d e r : T h e  testim on y  is, you r H o n or, 

th at M o rris  B esh lia n  is the m an  w ho has  
caused  th is p olicy  to be issu ed  for the O en- p )  
eral C a su a lty  and  S u re ty  C om p an y , an d  h is  
n am e and  stam p  is attached  to th is w ritten  
docum ent. T he checks th at w ere m ade by H .
B . C la rk  w ere m ade to  th is person  w ho is 
in  the testim o n y  the one w ho caused  the p o li-
cy  to be issued, an d  both o f them  endorsed  
by him . N o w , then, it seem s to  m e it is evi-
dence, both on the th eory th at th ey  w ere  
ca lled  fo r  by the defend ant in  exp lan ation  
o f how  the p rem iu m s w ere p aid , and  he is  ^  
b ou n d  by th e answ ers ; and, secondly , th at  
th e checks w ere issu ed  to  th is in d iv id u al, 
w ho is the in d iv id u a l w ho caused  th is p olicy  
to  be issu ed  for  the defend ant. O n  thac  
th eory  it  seem s to  m e it  is eviden tial.

T h e  C o u r t : W h o  is C la rk ?  I  m ean , is 
there a n y  evidence as to  w ho C la rk  is?

M r. F e d e r : Y e s ; C la rk  is  the m an  w ho h ad  
th e  policies issu ed  th rough  th is m an  M o rris  ,*{() 
B e sh lia n  w hose n am e is on th is p olicy , and  
ch aracterized  by  counsel as broker. S o  the  
con n ectin g  lin k  in  the evidence is th at C lark , 
th e m ak er o f the check, exp lain ed  b y  the w it -
n ess to  be the broker, m ade p ayab le  to  B e sh -
lian , the m a n  w hose n am e is on th is p olicy  
a n d  w ho caused  the p olicy  to  be issued.
T h a t is  the connection. A n d  the other tw o  
checks are by  the p la in tiff direct.

T h e  C o u r t : I  w ill a d m it the tw o checks.
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I  w o n ’t a d m it the other tw o as yet.
M r. F e d e r : W h ic h  tw o ?

T h e C o u r t : T he P earson  checks.
M r. F e d e r : I  ask  an  exception .

(C h eck s m ark ed  E x h ib its  P -3  an d  P -4 .)  .

T he C o u r t : Y o u  are n ot in  shape yet to  
produce them . Y o u  m a y  produce evidence  
later.

S T E W A R T  R . E A S T E R , sw orn.

Direct-examination by Mr. Feder:
Q. M r. E a ste r , w h at is you r general occu p ation ?  

A . S alesm an .

20 ' Q- S alesm an  o f w h a t?  A . S alesm an  o f the B e r -
gen A u to  C om p an y , o f B u ic k  autom obiles.

Q . W e r e  you  connected w ith  th at com p an y in  

1 9 2 8 ?  A . I  w as.
Q. D o  you  k n ow  M r. J u lia n  H . and  C h arles P . 

P e a rso n ? A . I  do.
Q. D id  y ou  have occasion  to  tra n sact w ith  them

the sa le  o f  an  autom ob ile , B u ic k  car, sedan , in
1 9 2 8 ?  A . I  w as in  the sales— R a y  B a n k s w as
sa lesm an  on th e deal, bu t I  w as m ixed  up w ith  it  

30
in  an  in d irect w ay .

Q. W e r e  you  a su perior m an  to R a y  B a n k s ?  A . 

A t  th at tim e.
Q. D o  you  know  w h ether th ey  purchased  th is  

car fro m  the B erg en  A u to m o b ile  C o m p a n y ? A .  

T h ey  did.
Q. W h a t  m od el car w as i t ?  A . T h a t w as 19 2 9 , 

w a sn ’t i t ?
Q. D o  y ou  k now  the p rice  o f  th a t car w hen  it 

4 O f):w as so ld  to  th e m ? A . T h a t car delivered  at
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$2,120 and they had special equipment o t  I  think 
they changed the lamps on her, which brought it 
up to about $ 2 ,1 3 5 .

Q. D id  you see th at car subsequent to  the sale  
in 1929, in  the m onth  o f J u ly ?  A . Y es.

Q. D id  you  see it  in  a d am aged  co n d ition ? A .
N o ; the car w as in  very  good cond ition  then.

1Q. W h e n  you  saw  it  in  1 9 2 9 ?  A . Y o u  m ean  
ju st before the a ccid en t?

Q. D o  you  know  about th e a ccid en t? A . A b o u t  
a week or so before.

Q. W h e re  d id  you  see the c a r?  A . A t  our place.
Qi. U n d er w h at circu m stan ces d id  you  see it a t  

that tim e? A . W e l l , th ey  cam e in  for  a  change of  
oil and greasin g  an d  general checking over about 
every m onth  or every few  w eeks.

Q. D id  you  p erson a lly  su pervise  th a t?  A . N o , ^  
I  did not.

Q. D id  you  see the car there a t th at t im e ?  A .
I  w as ta lk in g  to  them , yes, an d  lean in g  up  again st  
the car a t th at tim e.

Q. N ow , d id  you  see it a fte r  th at occasion , and  
if  so, w h ere? A . T he n ext tim e  I  saw  the car it 
was being tow ed1 in to  our service station .

Q. W a s  th at in  the sam e m o n th ?  A . T h a t w as  
in J u ly . g o

Q. N ow , then, M r . E a ste r , h ow  m a n y  cars, B u ick  
sedans of th is m od el, I  m ean , d id  you  d ispose o f  
or sell, rather, in  you r experience as general m a n -
ager o f th e B ergen  A u to  C o m p a n y ? A . W e ll ,  
shortly a fter  th at purchase I  gave up  the m a n a g er-
ship o f the P a ssa ic  branch.

Q. B efore  th a t?  A . W e  h ad  ju st com e out w itli 
that m odel. I t  w as a n ew  m odel w hen th ey  p u r -
chased th at car.

Q. Y o u  so ld  other cars, o th er th an  th is B u ick , 40
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d id  you  n ot, a t the B erg en  A u to ?  A . Y es .
Q . W h a t , in  you r opinion , M r . E a ste r , w as the 

valu e, m ark etab le  value, o f th is  ca r on the occa-
sion  you  saw  it  ju st  p rior to the accident in  July, 

1929?
M r. F r a n c is : I  object to th at on the 

grou n d  th at the testim o n y  o f th is w itness  
cle a rly  is th at he stood  th ere an d  ta lk ed  to 
th em  w h ile  the car w as p h y sica lly  present, 
b ut there is  n oth in g  to  in d icate  th at he made 
a n y  exam in a tio n  o f  it or an y th in g  to show  
th at by  v irtu e  o f an  ex am in ation  he is quali-
fied to te stify  to  the valu e  o f th a t particular  

car.
T he C o u r t : I  th in k  th at is  so.
M r. F e d e r : W e ll , I  w ill p u t it  th is w a y :

20
Q. D id  you  n otice  the p ain t on the car, whether 

it  w a s  in  good con d ition  or n o t?  A . I t  w as in 

good condition .
Q . D id  you  have occasion , either th at day or 

d u rin g  th at d ay , rath er, to  observe th e m echanism  
o f th at c a r?  A . N o , I  d id  not. T h a t is not my  

line.
Q . W e l l ,  w a s it  tested  in  a n y  w a y  in  you r pres- 

^  ence on th at d a y ?  A . O u r ch ief m ech an ic w as out 

at the car a t th e tim e.
Q. W e r e  you  p resent w h ile  he w a s  testin g ?  A . 

I  w as. I  w a s there u n til P earson s drove aw ay.
Q. W e r e  y ou  there w a tch in g  h im  in sp ect the car 

or m ak e h is different te s ts?  A . I  w as there.
Q . D id  you  have occasion  to  see th e m otor o f the 

car d u rin g  the tim e  he w as m a k in g  h is te sts?  A . 

Y e s , he h ad  the h ood  raised.
Q. D id  you , w h ile  w a tch in g  h im , m ake observa- 

4 0  tio n  a s  to  the con d ition  o f th a t car in  general, as
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to  its  m otor an d  outside co n d ition ? A . I  d id  ju st  
for th is reason, th at sh ortly  a fterw ard s, th at is, on  
J u ly  2 7 , w e w ere com in g  out w ith  a  n ew  m od el, a  
1930 m od el, an d  w e knew  th at P earson  purchased  
a new  car about every year, an d  for  th at reason  1 
looked over an d  P earson s asked  m e th at d ay  w h at  
w e w ou ld  give them  fo r  it on a 1 930  m odel. ] ( )

M r. F e d e r : N o w , is there a n y  objection  

to  the q u estion ?
M r. F r a n c is : N o .

Q. N o w , then, by v irtu e  o f th a t in sp ection  you  
m ade and  observation , w h at w ou ld  you  say  w as the  
m ark etable value o f th at ca r?

(D e fe n d a n ts  counsel ob jects on the groun d  
th at the w itn ess is n ot qualified  to  answ er. , *0  
O b jection  o v e rru le d ; exception  noted  to  de-
fen d an t. )

(Q u estio n  repeated b y  the rep orter.)

A . I  to ld  M r. P earson  at th at tim e I  th ou gh t w e  
could  get together w ith  h im  on a new  car at  
aroun d  $ 1 ,3 5 0  to  $ 1 ,4 0 0 , $ 1 ,4 5 0 , p ossibly .

Q. N o w , th en , d id  you  see the car subsequent to  
th at, a fte r  you  to ld  M r. P earson  w h at you  w ould  
give h im ? A . N e x t  tim e  I  saw  the car it  w as be-
in g  tow ed in to  the place.

Q. D id  y ou  see it a t you r p la ce ?  A . A t  our  
place, yes, sir.

Q. N o w , w h at w as the m ark etab le  valu e o f  the  
car at the tim e  you  saw  it ?  A . O u r ap p raiser  
gave h im  a figure on it o f $75 .

M r . F r a n c is : I  object to  th a t an d  ask  th at  
it  be stricken  out. 40
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T h e C o u r t : S trik e  it out.

Q. D o n ’t te ll us w h at you r a p p raiser did. T ell 
us w h at you  considered  the valu e o f  the car at that 

tim e.
T he C o u r t : Y o u r  opinion .

1 0  Q. D id  y ou  agree w ith  you r a p p ra ise r?  D id  you  

see it?
M r. F r a n c is : I  object.
T he C o u r t : N o .

Q>. D id  you  see th e c a r?  A . Y es .
Q. W h a t  con d ition  w as it in ?  A . I t  w as a to -

ta l w reck.
Q. N o w , th en, w h a t w as the m ark etab le  value  

o f the car a t the tim e you  saw  it  in  a to ta lly  w reck- 

2 0  ed c o n d ition ? A . W e l l , n ot m ore th an  75.

Cross-examination by Mr. Francis:

Q. M r . E a ste r , there is  a difference between  
trad e-in  valu e and  valu e in  th e  open m ark et, is 

there n o t?  A . N o t w ith  B u ick .
Q. W h a t  is th a t?  A . N o t  w ith  a B u ick .
Q. W h e n  a p atron  o f you rs w ho ow ns a B u ick  

w a n ts to  b u y  a new  B u ic k , you  give h im  a greater  
*  trad e-in  valu e  th an  you  cou ld  get fo r  the car if  

you  w en t o u t in  the open m ark et an d  so ld  it ?  A . 
W e  give the cu stom er w h at th e car w ill brin g  in 

the m ark et.
Q. D o  you  m ean  to say  th is ca r w hich  you  saw  

before the accid ent w a s w orth  $ 1 ,3 5 0  in  the open 
m a rk e t?  A . I t  w as w orth  $ 1 ,3 5 0  in  th e open m ar-

ket.
Q . D o  you  k n ow  h ow  m a n y  m iles  w ere on the
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speedom eter? A . I f  I  a m  n ot m istak en , abou t  

32,000 .
Q. 3 2 ,0 0 0 ?  A . A lo n g  in  there.
Q. A n d  the car w as abou t h ow  o ld  th en ? A .

I t  w a s then  eleven m on th s old.
Q. E leven  m on th s o ld ?  A . Y e s .
Q. T here is  a tw enty-five per cent, depreciation  i n  

as soon as a  car is driven  aroun d  the block, is  
there n o t?  A . T h en  or a fte r  six  m on th s, yes.

Q. T hen  or a fte r  s ix  m o n th s?  A . Y e s .
Q. W h a t  w as the purch ase p rice  o f th is  c a r?  A .

I t  w as $ 2 ,1 3 5 .
Q. D o e s th at in clu de— w h a t is th e  actu al p u r -

chase p rice  o f the car less fre igh t and  finance  

charges an d  so fo rth ?

(Q u estio n  objected  to. Q u estion  w ith - 
d r a w n .)

Q. T he exten t o f you r in sp ection  consisted  in  
ju st stan d in g  a lon gsid e  o f the car an d  look in g  at  
it?  A . I  w alk ed  arou n d  the ca r  an d  looked it 
over.

Q. A n d  you  learn ed  th at there w ere 3 2 ,0 0 0  m iles* 
on the speed om eter? A . N a tu ra lly . W e  u su a lly  
check those th in gs up.

Q. D oes the m ileage  on th e  car affect its  v a lu e ?
A . M ileage  does affect the valu e, b u t i f  the con d i-
tion  is righ t the m ileage  does n ot have an y  great  
affect on it.

Q. So th at i f  a car h ad  gone 3 2 ,0 0 0  m iles an d  it  
is in  good cond ition , it  is w orth  as m uch  as one  
th at has gone 1 ,5 0 0  m ile s?  A . W e ll , I  w o u ld n ’ t 
say 1 ,5 0 0  m ile s ; I  wTould  say  1 5 ,0 0 0  m iles.

Q. T hen , m ileage  does m ake som e difference in  
the value o f the c a r?  A . I t  m ak es a sligh t d iffer-
ence. *
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Q . M ak es a  sligh t d ifferen ce? A . Y e s , sir.
Q. N o  greater th an  th a t?  A . N o t  very  great, 

no.
Q. Y o u  th in k  th is car w a s w orth  $ 1 ,3 5 0  with

3 2 ,0 0 0  m iles  on it ?  A . W e  w ou ld  have taken  it in 

at th at figure.
Q. Y o u  w o u ld  have taken  it in ?  A . Y e s , and 

sold  it  a t th at figure.
Q. A n d  gotten  th at m uch  in  the open m arket? 

A . Y es .

C H A R L E S  P . P E A R S O N , sw orn.

Direct-examination by Mr. Feder:
Q. M r . P earson , w here do you  liv e ?  A . I  live 

‘2 0  n ow  153  M a rie tta  A v en u e , P assa ic .
Q. W h e r e  d id  you  live  in  M a rch , 1 9 2 9 ?  A . 168 

B roo k  A v e n u e , P assaic .
Q. D id  y ou  in  M arch , 1 9 2 9 , have a  p olicy  issued 

to  y o u rse lf b y  th e G en eral C a su a lty  and  Surety 

C o m p a n y ? A . Y e s .
Q. A n d  to  you r b roth er? A . Y e s .
Q. C overin g  an  au tom ob ile , B u ic k  sed an ? A. 

Y e s .
Q  W h o  else w a s th e ow ner o f th is  autom obile•»M

aside fro m  y o u rse lf?  A . M y  brother.
Q. N o w , then, w ho d id  you  go to  regard in g  the 

o b tain in g  o f th is p o lic y ?  A . W e  saw  M r. Clark  

first.
Q . W h o  w a s M r . C la rk ?  A . M r. C la rk  w as an 

in su ran ce broker.
Q . T a lk  louder. A . M r . C la rk  w as an  insurance 

brok er w ho w e h ad  d ealt w ith  before.
Q. W h e r e  are h is offices? A . W e l l , in  h is home.
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Q. W h e r e  is  th a t?  A . W e ste rv e lt  P lace , I  th in k  
it is 72.

Q. P a ssa ic ?  A . P assaic .
Q. N o w , then, a fte r  you  gave h im  the order for  

the p olicy  d id  you  p ay  fo r  i t ?  A . Y e s , sir.
Q. H o w  did  you  p ay  fo r  i t ?  A . M y  brother  

gave a check an d  I  gave a check a n d  there w as H )  
som e on anoth er p o licy  on th e other car th at w e  
had refu n d  to m ake the am ou n t up.

Q. N o w , th is p o licy  m ark ed  E x h ib it  P -1 , h ow  
did  th at com e to y o u ?  A . C am e th rough  the m a il, 
sir.

Q. M a ile d  fro m  w here, do you  re c a ll?  A . W est- 
N ew  Y o rk , as w ell as I  rem em ber.

Q. N o w , th en, I  c a ll you r a tten tion  to  the n am e  
on th is p o lic y  or slip  here, M o rr is  B e sh lia n , 8 
T w entieth  S treet, W e s t  N e w  Y o rk . D o  you  k now  ^  
th is m a n ?  A . Y e s , sir.

Q. D id  you  see th is  m a n  and  speak to  h im  con -
cern ing th is  p o lic y ?  A . Y e s .

Q. W h e n  d id  you  receive th is, m ark ed  E x h ib it  
P -2 , d ated  A p r il  1, 1 9 2 8 , M o rris  B e sh lia n , in su r -
ance, 8 T w en tieth  S treet, 3 8 8 6 4 8 3 3  G en eral C a su -
a lty , 1 3 0 .2 0 , p aid , B e sh lia n ?  W h e n  d id  you  re-
ceive th a t?  A . I  received th at in  m y  hom e.

Q. H o w  d id  you  receive it ?  A . M r . B esh lian  3 0  
gave it  to  m e h im self.

Q. N o w , then, a fte r  the p o licy  w as issu ed  did  
you  have an  accident w ith  th is  c a r ?  A . I  did.

Q. W h o  w as d riv in g  the car w hen the accident  
occurred ? A . W illia n l P erry .

Q. W h o  w a s in  the car w ith  h im ?  A . I  w as.
Q. W h e r e  w as th is accid en t? A . W a y n e  T o w n -

ship.

Q. N o w , th en, subsequen t to  th e accid ent d id 40
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you  get in  touch  w ith  anyone about th is  p olicy  for 
recovery o f you r d am ag e? A . Y e s , sir.

Q. W h o  did  you  speak to ?  A . M r. B esh lian .
Q. A n d  then a fte r  sp eak in g  to  M r. B esh lia n  who 

did  you  speak  to ?  A . M r. D oh erty .
Q. N o w , w hen you  refer to  M r. D o h erty , do you  

2 Q see h im  in  the court-room  to d a y ?  A . Y e s , sir.
Q. W h e r e  is h e? A . S ittin g  righ t dow n there 

b y  th is  gentlem an .
Q. R e ferr in g  to  the gen tlem an  n ext le ft o f coun-

sel, M r. F r a n c is?  A . Y e s , w ith  the g lasses on.
Q. D o  you  know  w hether he is the sam e M r. 

D o h e rty  th at forw ard ed  you  these n otices o f can-
cellation  fo r  n on -p aym en t o f p re m iu m ? A n d  also 
re in sta tin g  the p o lic y ?  A . Y e s , sir, I  ju d ge  he is

the sam e m an. 
on

Q. Is  he the sam e m a n ?  A . Y es ,
Q. N o w , th en, how  soon a fte r  th is accident to 

you r car d id  you  speak to th is  M r. A . J . D oherty  
o f the G en eral C a su a lty  an d  S u re ty  C o m p a n y ? A . 

T he fo llo w in g  w eek.
Q. W T l o w a s w ith  y o u ?  A . M r . B esh lian .
Q. W e r e  you  able to  use th is car a g a in ?  A . No, 

sir.
Q. W F a t , i f  a n yth in g , d id  M r. D o h erty  say re- 

3 0  sp ectin g  the p aym en t o f th e p rem iu m  on th is p oli-

cy  at the tim e  you  saw  h im ?

M r. F r a n c is : I  object, i f  the C ou rt please, 
on  the grou n d  th at there is  no testim on y  to 
in d icate  th at M r. D o h e rty  h ad  a n y  authori-

ty  to  b in d  the com pany.
T he C o u r t : I  w ill p erm it it.
M r . F r a n c is : I  ask  an exception . 
(Q u e stio n  repeated b y  the rep orter .)

40



31

Charles P. Pearson—Direct.

A . W e ll , M r. B e sh lia n  took  m e to M r. D o h e rty ’s 
office an d  asked  M r. D o h erty  to  b rin g  out som e  
papers an d  asked  h im  w as th is p olicy  in  force.
M r. D o h erty  got the papers.

M r. F r a n c is : I  object to  a n y th in g  th at  
M r. B e sh lia n  said  to  M r. D o h erty , on the  

groun d  it  is hearsay. f i
T he C o u r t : Y o u  w ere p resen t?
T he W it n e s s : Y e s , sir, a lso  M r. P erry .

Q. G o  ahead.

M r. F ra n c is  : I  ask  an  exception .

A . M r. D o h e rty  brou ght in  these p ap ers w ith  the  
pictures o f th e  accident an d  M r. B esh lia n  asked  
him  w as the p olicy  such-and-such  a n um ber in  
force, and M r. D o h erty  sa id  yes. M r. D o h erty  al- W  
so offered to  settle  a t eleven an d  a quarter—

M r. F r a n c is : I  object an d  ask  th at it  be 
stricken  out.

T he C o u r t : Y o u  say , “ S uch -an d-such  a 
a n u m b er.”  W h a t  n u m b er?

T he W it n e s s : W e l l , the n um ber o f the  

p olicy .

Q. W a s  he referrin g  to  th is p olicy  m ark ed  E x - 3 0  
hibit P -1 ?  A . Y e s , sir.

M r. F r a n c is : I  ask  the w itn ess be in srtu ct- 
ed—

M r. F e d e r : T o  be fa ir  w ith  counsel, I  do  
n ot know  w hether you r H o n o r  w a n ts  m e to  
ask  the question  q u ietly  so th at it does not  
p reju dice  the ju ry — I  do not w a n t to  p re -
ju d ice  them  in  a n y  w a y — and  then  you r  
H o n o r  can  ru le  on m y  question . I  a m  goin g  4 0
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to  ask  a question  w hich  counsel, I  know, 
m a y  w an t to  a rgu e  abou t, an d  I  have pre-
p ared  m y se lf w ith  leg a l argu m en t, that I 
th in k  is  adm issib le , an d  I  th in k  you r H onor  

can hear counsel.
M r. F r a n c is : I  have no objection  to the 

JO q uestion  being  asked. F o r  the present I
m ove th at the expression  th at M r. D oherty  
offered to  settle  be strick en  fro m  the record.

T he C o u r t : 1 do n ot th in k  it is responsive.

Q . H e  answ ered , you  said , abou t the p olicy  be-

in g  in  fu ll force  an d  effect? A . Y e s .
Q. How ' lon g  w a s  th at a fte r  th e accid en t? A . 

T h e fo llo w in g  w eek a fte r  the accident.
Q . I s  th is m an  B esh lia n  the sam e m an  whose 

2 0  n am e app ears on the p o lic y ?  A . Y es .

M r . F r a n c is : I  object. D id  you r H onor  
ru le  on  the ap p licatio n  to  strik e  out th at?

T h e C o u r t : Y e s , I  stru ck  it out. I  said 

it  wras n ot responsive.

Q. D id  he, as a m a tte r  o f fa ct, a fte r  th at ques-
tio n  tak e up w ith  you  the d iscu ssion  o f the w ay  
in  w hich  th is  accident h appened  an d  the dam age  

3 0  to  y o u r a u to m o b ile?  Y e s  or  no. A . Y e s .

M r. F r a n c is : I  object to  th at as leading.
T h e C o u r t : N o , I  do not th in k  it is lead-

ing.
M r . F r a n c is : I  ask  an  exception .

Q. D id  he at th at tim e  d iscu ss w ith  you  the 
am ou n t o f the d am age as he fixed th e a m o u n t?

M r. F r a n c is : I  object to  the question  as 

^  leading.
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Q. Y e s  o r  no. A . Y es.

T he C o u r t : I t  is a little  lead ing . Y o u  
can ask  w h at w a s said .

M r. F e d e r : A l l  right.

Q. W h a t  w as said , is the question . G o  ahead  
an d  answ er th at as fu lly  as you  w an t. 10

T he C o u r t : R eg a rd in g  the dam ages.

Q. W h a t  d id  he say  regard in g  the am ou n t o f  
the d am ages? A . W e ll , a to ta l w reck, and  he had

M r. F r a n c is : I  object.
T he C o u r t : W Tiat d id  he sa y ?
M r. F r a n c is : I  object to  th e q uestion  on  

the grou n d  th at there is n oth in g  in  th is  case  
to  in d icate  M r. D o h e rty  h ad  a n y  au th ority  
to  speak concern in g th e  question  o f d a m -
ages.

T h e C o u r t : W e l l , I  p resum e th ose letters
relate  to  the au th ority , d on ’t th ey?
M r. F r a n c is : T hese letters relate  to  

n oth in g  other th an  can cella tion  o f th is  p o li-
cy  fo r  th e n on -p aym en t o f  p rem iu m s. I  ob-
ject to  a n y  conversation  h ad  w ith  M r . D o h e r-
ty  re la tin g  to  the d am age to  th is car.

M r . F e d e r : A l l  righ t, i f  you  w an t to  argue  
that.

20

30

Q. D id  he d iscuss w ith  you  abou t the ca r?

M r. F r a n c is : I  object to  th at on the sam e  
grou n d, n oth in g  to  show  M r. D o h e rty  had  
a n y  au th o rity  to  b in d  th is  com pan y.

T he C o u r t : S trip p ed  o f a ll argu m en t, 
w h a t you  are try in g  to  do is  to  sh ow  th is  4Q
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m a n  w as th e agen t o f th e com p an y and  had  
the a u th o rity  to  b in d  them . I  do n ot think  
y ou  can do th at th at w ay . I  w ill sustain  
the objection .

M r. F e d e r : A l l  righ t, you r H o n or. I  ask  

an  exception .

Q. A n y w a y , how , lon g  d id  y ou  rem ain  w ith  M r. 
D o h e rty  a t th at tim e  w hen  y ou  w ere th ere? A . 
A b o u t th irty  m in u tes, I  should  ju d ge.

Q. W a s  M r. B esh lia n  present d u rin g  th at tim e?  

A . Y e s , sir.
Q. D id  he at th a t tim e  say  an y th in g  to  you in  

respect to  you r fa ilu re  to  p a y  p re m iu m s? A . H ow  

is th a t?
Q. D id  he say  a n y th in g  to you  at th at tim e in 

20  regard  to  a n y  fa ilu re  o f you rs or y ou r brother to 

p a y  the p rem iu m  on th at p o lic y ?  A . N o , sir.
Q. N o w , w h at, i f  an y th in g , d id  he say to  M r. 

B esh lia n  an d  y o u rse lf regard in g  th at notice of 

J u n e 1 0 ?

M r. F r a n c is : I f  you r H o n o r  please, I  ob-

ject to  th at on the sam e ground.

Q . W h ic h  he w ro te ?

3 0  T h e C o u r t : W h o  w rote  i t ?
M r. F ed er  : M r . D oh erty .
T h e C o u r t : I  w ill p erm it it.
M r. F r a n c is : I  ask  an  exception .

A . W e l l , I  ca lled  M r. B esh lia n  up  abou t the—

T h e C o u r t : N o .

Q. T e ll u s w h at M r . D o h e rty  said , M r. P earson, 
at th a t tim e ?  A . M r. D o h e rty  sa id  the p olicy  was 

^  in  fu ll force.
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Charles P. Pearson—Cross.

Q. A l l  right. T ak e  th e w itness.

Cross-examination by Mr. Francis:

Q. H o w  lon g  a fte r  the accid ent w as the first  
tim e you  ta lk ed  to  M r. D o h e rty ?  A . T he fo llow in g

week. 10
Q. T he fo llo w in g  w eek. Y o u  say  th at you  paid  

the p rem iu m ? A . Y e s , m y  b rother an d  I .
Q. A n d  you  drew  tw o checks, you r b rother drew  

one a n d  you  drew  on e? A . Y e s .
Qi. W h y  w ere tw o checks d ra w n ? A . B ecau se  

w e are in  p artn ersh ip  w ith  th e car.
Q. E q u a l p a rtn e rsh ip ?  A . Y e s .
Q. W h y  w as his check $ 2 6  an d  y ou rs  $ 5 6 ?  A .

A s  he says h is balan ce w as low  and  I  p aid  m ore  

th an  h a lf o f it. 20
Q. A n d  th ose checks o f you rs an d  you r brother  

w ere draw n  to  M r . C la rk , w eren ’t th e y ?  A . Y es .
Q. H e  w as the broker w ho p laced  th e in su ran ce  

for y o u ? A . T hrou gh  M r. B e sh lia n , yes.
Q. Y o u  h ad  a p o licy  w ith  the N a tio n a l C a su a lty  

C om p an y before th is one? A . I  th in k  it w as the  

N a tio n a l; I  am  n ot sure, though.
Q. W h y  w as th at ca n ce lle d ?  A . T h a t p olicy  

w as on another car an d  w e h ad  it tra n sferred  to  
th is car and  I  don ’t  k now  w h y  it  w as cancelled , 
but w e got a re fu n d  o f it  o f seventy-three d olla rs  

and som e cents.
Q. $ 7 3 .1 5 ?  A . Y e s .
Q. Y o u  tu rn ed  a ll th at refu n d  over to  M r. C la rk  

to p ay  th is p rem iu m ? A . N o ;  a ll o f th at refu n d  
did  n ot go to  p a y  th at prem ium .

Q. W e l l , h ow  m uch  o f th a t re fu n d  w en t to  pay  
th is p rem iu m ? A . F ifty -o d d  d ollars , I  fo rg o t ju st  

exactly . 40
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Q. H o w  d id  the check com e? W a s  it draw n to 
you  o r  M r . C la rk ?  A . I t  w as draw n  to— I  don’t 
rem em ber.

Q . D id  you  get a n y  change fro m  the check? A. 
N o ; w e ow ed  M r. C la rk  som e m on ey  previous to 

th at.
I q  Q . Y o u  ow ed h im  som e m on ey  an d  you  p aid  him  

out o f th is  $ 7 3 .1 5 ?  A . T h a t w as p aid  and also 
there w as enough le ft  on th e refu n d  w ith  our two 
checks to  p ay  th is tw en ty  an d  som e odd dollars on 

th is.
Q . T h ese  tw o checks both  d raw n  by  you  to Clark  

do n ot represent other debts to  M r . C la rk  by any 

ch an ce? A .  N o , sir.

M r. F e d e r : I  object. H e  h as been refer- 

, .q  r in g  to  these tw o checks.
M r. F r a n c is : I  am  referrin g  to  these two 

checks in  evidence.

Q. N o w , M r . P earson , y ou  received th is cancel-

la tio n  notice d ated  M a y  10 , d id  you  n o t?  A . Yes, 

sir.
Q. A n d  su bseq u en tly  y ou  received th is reinstate-

m en t n otice? A . Y e s .
Q. A n d  su bseq u en tly  to  th a t you  received this 

3 0  second ca n cella tio n  notice dated  J u n e 1 0 ?  A . 

Y e s , sir.
Q. E ffectiv e  on J u n e 1 5 ?  A . Y e s , sir.
Q. A n d  th at, o f course, w a s before th is accident 

h appened , w a sn ’t i t ?  A . Y e s , sir.
Q . A n d  th e d ate o f the accident w as J u ly  19, 

1 9 2 9 ?  A . Y e s , sir.
Q . A n d  th is  retu rn  receipt w hich  I  show  you is 

sign ed  b y  you r w ife , is  it n o t?  A . Y e s , sir.

4 0
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Motion for Non-Suit.

M r. F r a n c is : W a n t  th at to go in to  e v i-
dence, M r. F e d e r?

M r. F e d e r : I  have no objection .
(P a p e r  m ark ed  D -4 .)

Q. N o w , w hen you  received th is first can cella  
tion  notice d id  you  take it  up  w ith  M r. C la r k ?  A .
Took it  up w ith  M r. B esh lia n . 10

Q. B e s h lia n ?  A . Y es .

Q. A fte r  th at you  received the rein statem en t n o -
tice, d id  you  n o t?  A . Y e s , sir.

Q. A n d  subsequent to th at you  again  received a  
cancellation  n otice? A . Y e s , sir.

P la in tiff  R ests.

M O T I O N  F O R  N O N -S U I T . 2 0

M r. F r a n c is : M a y  it  p lease  the C ou rt, 1 
desire to  m ove for  a n on -su it a t th is tim e  
on b e h a lf o f the d efen d an t G en eral C a su a lty  
an d  S u re ty  C om p an y, on the grou n d  th at  
the evidence in  the p la in tiff ’s case d iscloses  
th at th e p o licy  upon w hich  th is su it is p red i-
cated  w as cancelled  J u n e  15 , 19 2 9 , over a 
m on th  p rio r  to  the h ap p en in g  o f th is a cci-
dent, an d  th erefore  there w a s no coverage JO 
extended  u nd er its  te r m s ; and , second, there  
has been no p ro o f th at the autom ob ile  w hich  
h as been referred  to  as d am aged  in  th is case  
is the autom ob ile  covered by th e p articu la r  
policy .

T he C o u r t : I  w ill deny th e m otion .
M r. F r a n c is : M a y  I  have an  excep tion  on  

both  g ro u n d s?
T h e C o u r t : Y e s .

40
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Allen J. Doherty—Direct. 

D E F E N D A N T ’S  T E S T I M O N Y .

A L L E N  J . D O H E R T Y , sw orn. 

Direct-examination by Mr. Francis :

10

20

30

Q. M r. D o h erty , are you  connected w ith  the G en-
eral C a su a lty  a n d  S u rety  C o m p a n y ? A . I  am .

Q . In  w h at c a p a c ity ?  A . B ran ch  m anager.
Q. O f  w h at office? A . N ew a rk  office.
Q. H o w  lon g  have y ou  been connected w ith  the 

co m p an y ? A . A b o u t tw o an d  on e-h alf years.
Q. N o w , w ere you  fa m ilia r  w ith  the p olicy  which  

w as issu ed  by the com p an y to J . H . P earson  and
C. P . P earson , J u n io r?  A . O n ly  to  the exten t that 
it w a s issu ed  th rou gh  the bran ch  o f w hich  I  am  

in  charge.
Q. D id  you  issue th is  can cella tion  notice o f that 

p olicy  to  the tw o p la in tiffs?  A . I  h ad  it issued.
Q. Y o u  h ad  it issued. F o r  w h at reason ? A . 

N o n -p ay m en t o f prem iu m .
Q. W h e n  you  say  y ou  h ad  it  issu ed, w hom  did 

you  in stru ct to issu e it ?  A . O ne o f m y  assistants.
Q. D id  you  su bseq uen tly  in stru ct th at assistant 

to  issu e a rein statem en t n otice? A . I  did.
Q . D o  you  recollect w h y  th at rein statem ent no-

tice w as issu ed ? A . A s  I  recall, it  w a s a  telephone  
ca ll fro m  M r. B esh lia n  to  the effect th at the prem i-
u m  w o u ld  be p aid , th at is a fte r  th is first cancella-

tio n  notice w en t out.
Q. Y e s . A . T h a t the p rem iu m  w o u ld  be paid, 

an d  to th erefore  send out a re in statem en t, and we 

did.
Q . I s  M r . B esh lia n  an  agen t o f the co m p an y ? A . 

H e  w as at th at tim e.
Q. W h a t  w ere h is pow ers as agen t o f the com-

p a n y ?40



39

Allen J. Doherty—Direct.

(O b jected  to. Q u estion  w ith d ra w n .)

Q. W h o  auth orized  B esh lia n  to  w ork  fo r  the  
com p an y?

M r. F e d e r : I  object to th at unless he 
know s p erson ally .

T he C o u r t : I f  he know s.

A . Y es . 1 did.

Q. W h a t  a u th o rity  d id  you  give h im ?  A .  
A u th o r ity  to  so lic it in su ran ce for o u t  com p an y in  
the S tate  o f  N e w  Jersey .

By the Court:
Q. W h a t  a u th o rity  did  you  have to  give h im  th a f  

a u th o rity ? A . M y  a u th o rity  as m an ager o f the  
N ew ark  office o f th e com pan y.

Q. So you  w ere fu lly  em pow ered to  .au th orize  
h im ? A . Y e s .

By Mr. Francis: .
Q. H is  a u th o rity , then, w a s to  so lic it in suran ce  

for  the c o m p a n y ? A . Y e s , sir.

Q. D id  he have the au th o rity  to accept risk s for  
the co m p an y ? A . O n ly  to th is  exten t, to accept 
them  and su bm it them  fo r  final acceptan ce or de-
cline.

Q. A t  the tim e you  sent out th is first ca n cella -
tion  notice, h ad  the p rem iu m  been p aid , accord in g  
to  you r record s? A . I t  h ad  not.

Q. N o w , a fte r  th e rein statem en t notice w as sent, 
out w as the p rem iu m  p aid , accord in g  to  you r rec-
ord s? A . I t  w a s  not.

Q. W h a t  d id  y ou  do th e n ?  A . C an celled  it  
again.

Q. I  show  you  a p ap er m ark ed  D -3  in  evidence  
and ask you  i f  th at is the second can cella tion  no-

30

40
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tice  th at you  sent out. A . T h a t is the one I  caused  

to  be sent out.
Q. T h a t can cella tion  w as to  becom e effective on 

J u n e 15 , 1 9 2 9 ?  A . T h a t is  correct.
Q. H a d  the p rem iu m  been p aid  at th at tim e? A . 

I t  h ad  not.
Q. N o w , a fte r  J u n e 15 , 1 9 2 9 , d id  y ou  have any  

conversation  w ith  M r. C . P . P earson , J u n io r?  A . 
N o t u n til som e tim e subsequent to  th e accident 

w hich  occurred  on J u ly  19.
Q. C a n  you  give us a n y  idea as to  how  lon g  after 

th e accid ent you  ta lk ed  w ith  h im ? A . T en  days 

to  twTo w eeks.
Q. T en  d ay s to  tw o w eeks. H a v e  you , b y  virtue  

o f you r p osition  as b ran ch  m an ager o f th is office, 
a n y  au th o rity  to  rein state  p olicies w ith ou t permis- 

2”  sion  fro m  the hom e office?

M r. F e d e r : I  object to  th at. T he record 

speaks fo r  itse lf , an d  second, it  w ou ld  be a 

con clu sion  on h is p art.
T h e C o u r t : I  w ill su sta in  the objection.

M r. F r a n c is : I  ask  an  exception .

Q. W h a t  are you r pow ers w ith  respect to  can-
cellation  an d  revival o f p olicies a fte r  cancellation?  

HO A . W e l l ,  an  agen t is a llow ed —

T he C o u r t : N o .

Q. N o ; y o u r pow ers w ith  respect to cancellation  

an d  renew al. A . W e l l ,  I  cann ot rein state  or carry 
a n y  p o licy  w here the p rem iu m  is u n p a id  over a 

p eriod  o f s ix ty  days.
Q. H o w  do you  d eterm in e w h ether the prem ium  

h as been p a id ?  A . W h y , th e co m p an y ’s books at

. . .  the hom e office.40



41

Allen J. Doherty—Direct.

Q. D id  you r records in  th is p a rticu la r  case show  
th at the p rem iu m  h ad  not been p aid  for—  A . T h ey  
do.

M r. F e d e r : I  object. T he record speaks  
fo r  itse lf.

Q. H a d  the p rem iu m  been p aid  in  th is case?

M r. F e d e r : I  object. T he records are the ^  
best evidence.

Q. D id  y ou  rein state  th is p olicy  a fte r  J u n e 15 , 
1 9 2 9 ?  A . N o , sir.

Q. D id  you  have a n y  au th o rity  to  rein state  th is  
p olicy  a fte r  J u n e 15 , 1 9 2 9 ?

M r. F e d e r : I  object.

T he C o u r t : S u sta in  the objection .
M r . F r a n c is : I  ask  an  exception . 4 0

Q. W i l l  you  te ll us sp ecifica lly  ju st  w h at you r  
au th ority  is resp ecting  rein statem en t o f  p olicies  
a fter  ca n cella tio n ?

k
M r. F e d e r : I  object on the grou n d  it  is 

rep etition , in  the first p lace, an d  second ly , 
it  w o u ld  be a  conclusion  on h is p art in  s ta t -
in g  w h at he th in g s  h is au th orities are. I t  
is w h at w e in fe r  fro m  w h at he does. , 3 0

T he C o u r t : N o ; I  w ill p erm it th at.
(Q u estio n  repeated b y  the rep orter .)

A . T h ey  can  be rein stated  a fte r  the six ty -d a y  p e r i-
od o n ly  upon p aym en t o f the p rem iu m  to the com -
pany.

Q. W h e n  you  sa y  th at, m ake th at statem en t, do  
you  m ean  th at th at is  the o n ly  tim e  th at you  have  
the au th ority  to  re in sta te? A . T h a t is the on ly  
tim e I  have th e a u th o rity  to  rein state. 40
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M r. F e d e r : I  object to  th at as very  lead -

ing.
T h e C o u r t : Y e s .

10

Q'. H a v e  you  a u th o rity  on a n y  other occasion  or 

in  other circu m stan ce  to  rein state  p olic ies?  A  
O n ly  w hen th ey are w ith in  the s ix ty -d a y  lim it.

Q. I  m ean , outside o f th at p eriod  have y ou  a n y  

a u th o rity  to  rein state  p o lic ie s?  A . N o.

By the Court:

Q. W e l l , you  cou ld  rein state  a p o licy  w ith in  
s ix ty  d ays a fte r  you  sent o u t a notice o f ca n cella -
tio n ?  A . N o ; w ith in  s ix ty  d ays o f the effective  
d ate o f the p olicy , th at is, the b egin n in g  o f the  

p olicy .
2 0  Q. W e ll , you  rein stated  th is p olicy , d id n ’t y o u ?  

A . Y e s ;  in  M a y , I  believe, w hich  w as w ith in  the  
six ty -d a y  period. T h e p o licy  w as w ritten  in  M arch .

Q. T he p o licy  w a s w ritte n  M a rch  8 ? A . Y e s .
Q. A n d  M a y  8 w a s s ix ty  d a y s?  A . W e  run  our  

six ty -d a y  p eriod  fro m  the—
Q. Y o u  sent a notice o f  can cella tion  on the 15th , 

d id n ’t y o u ?  A . Y e s , sir.
Q. T h a t w as m ore th an  s ix ty  d ays fro m  the d ate  

th at th e p o licy  becam e effective, w a sn ’t i t ?  A .  

T h a t is true.
Q. Y o u  sent a le tter  w ith  you r s ign atu re  u n d er-

neath  the n am e o f the com p an y  re in sta tin g  it, d id -

n ’t y o u ?  A . Y e s , sir. M a y  I  q u a lify  th a t?
Q. N o ; you r a tto rn ey  w ill tak e care o f you.

By Mr. Francis:
Q. F r o m  w h at d ay  o f the m on th  do you  com -

p u te  th e  six ty -d a y  p e rio d ?  A . F r o m  th e 2 0 th  o f  
4 0  the m onth . F r o m  th e 2 0 th  o f the m onth  in  w hich  

th e b usiness w a s w ritten .
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Q . W h y  do yon  do th a t?

M r. F e d e r : I  object. I  d on ’t know  
w h ether th at is  m a teria l, w h y  he does th in gs.
I t  is n ot b in d in g  on us w h y  he does th in gs  
th at w ay .

M r. F r a n c is : W e  a re  settin g  fo rth  the  
p ractice  o f  th e com p an y  an d  the a u th o rity  '10 
o f th is  m a n  to act.

M r. F e d e r : I t  is  n ot b in d in g  upon  us.
T h e  C o u r t : W h a t  is  the q u estion ?

Q. W e l l , you  sa y  you  com p ute the s ix ty -d ay  
period  Trom  the 20th  o f th e m on th  ?

T he C o u r t : T h en  it is n ot a six ty -d a y  
period, is  it?

T he W it n e s s : W e ll , it  is s ix ty  days fro m  2 0  
the first o f the m onth .

T h e C o u r t : I t  is  n ot the six ty -d a y  period, 
th en ?

T he W it n e s s : T h a t is true. N o , it is  not.

By Mr. Francis:
Q. D id  you  ever te ll C . P . P earson  th at the p o li-

cy  w as in  fo rce ?  A . N o , sir.
Q. H a v e  you  a n y  a u th o rity  to  rein state  a  p olicy  

w hich  has been cancelled , o r a lly ?

M r. F e d e r : I  ob ject to  th at.

T he C o u r t : T h a t w as cancelled  o ra lly ?
M r. F e d e r : I t  w a s  n ot cancelled  o ra lly .

T h a t w a s w h at he asked.

Q. I  sa id , h as he a n y  a u th o rity  to  rein state  a 
p olicy , w hich  h as been ca n celled ? A . A b so lu te ly  

not.
Q. T h a t is a ll. 4U
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Cross-examination by Mr. Feder:

Q. M r . D o h erty , y ou  sa y  th at you r branch office 

is in  N ew a rk , N ew  J ersey , ta k in g  in  th is district, 
in c lu d in g  P a ssa ic  C o u n ty ?  A . Y e s , sir.

Q. In  other w ord s, y ou  are the general super-
v isor an d  m a n a g er o f  th is  G en eral C a su a lty  and 

^  S u re ty  C om p an y , the d efen d an t in  th is  case, cover-
in g  E sse x  C o u n ty  an d  P a ssa ic  C o u n ty ?  A . W ith  

certain  lim ita tio n s.
Q. I  d id n ’t ask  you  th at. C overin g  these coun-

ties, I  said .

M r . F r a n c is : I  object.

Q. Y o u  are th e  general m a n a g e r?

M r. F r a n c is : I  object. T he w itn ess is eiT- 
‘2 0  title d  to  say , “ W it h  lim ita tio n s .”  W e  are

en titled  to  p u t in  th e record w h at the lim i-
ta tio n s are. W e  are en titled  to  say  they 

are lim ite d  pow ers.
T h e C o u r t : H e  says, “ Y e s , w ith  lim ita-

t io n s .”

Q. N o w , you  do recall sp eak in g  to  M r. Beshlian  

an d  M r. P earson  subsequent to  the accident to this 
. ^  B u ic k  se d an ? A . I  rem em ber th em  being  in the 

office.
Q. Y o u  recall w h a t?  A . I  rem em ber them  be-

in g  in  th e  office.
Q. H o w  lo n g  did  th ey  sta y  in  th e  office? A. 

W e ll , n ot very  long.
Q. A b o u t an  h o u r?  A . O h, I  d on ’t th in k  it was 

th at lon g.
Q. T hree-q u arters o f  an  h o u r?  A . W e l l , I  did-

n ’t p u t a stop -w atch  on th e m ; I  d on ’t  know  how 
-10 lo n g  th ey  w ere there. T h ey  m a y  have been there
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Allen J. Doherty—Cross.

tw en ty  m in u tes, tw en ty -iive  m in u tes, or h a lf  an  
hour.

Q. A b o u t a h a lf  an  h ou r?  A . P ossib ly .
Q. A n d  th is m a n  B esh lia n , you  say , w as an  

agent cau sin g  p olicies to  be issu ed  o f th is G en eral 
C asu a lty  a n d  S u re ty  C om p an y  o f w hich  you  are  
m an ager? A . T h a t is right.

Q. W h e re  is th is m an  B e sh lia n ?  A . I  d on ’t 
know.

Q. W e ll , d id n ’t y o n  try  an d  find h im ?

M r. F r a n c is : I  object to  th at as im m a -
teria l.

M r. F e d e r : I  w ith d ra w  the question .

Q. I s  he in  court to d a y ?  A . I  d on ’t see h im .
Q. W e ll , d id  you  m ak e an  effort to b rin g  h im  

in  court to d a y ?  20
M r. F r a n c is : I  object to  th at as im m a -

teria l.

T he C o u r t : H o w  is th at m a te r ia l?
M r. F e d e r : I  w ill w ith d ra w  th e question .

Q. D id  you  speak  to M r. B esh lia n  since the oc -
casion  y ou  sa y  he w as a t y o u r office and  you  sp ent  
a h a lf  h ou r w ith  h im  and  M r. P earson  regard in g  
the su bject-m atter o f th is su it?  A . N o t  th at I  re- ;*() 
m em ber.

Q. Y o u  know , M r. D o h erty , th at th is m an  B e sh -
lian , you r agen t, em bezzeled m oneys b elon gin g  to  
that com pan y, don ’t y o u ?  A . Y e s .

M r. F r a n c is : I  object to  it as im m a teria l.
Q. A n d  you  know  th at th is p rem iu m  on th is  

p olicy  w as p aid  to  you r agen t, d on ’t y o u ?  A . I  
do not.

M r. F r a n c is : I  object. 40
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Allen J. Doherty—Cross.

T he C o u r t : H e  says he does not.

Q. W e l l , d id n ’t yon  ever ask  M r. B esh lia n  that 
q u estion ? A . O n ly  so fa r  as h is m o n th ly  state-
m en t w as concerned, w hich  m a y  or m a y  n ot have 

in clu d ed  th is p a rticu la r  item .
Q. O h, you  d on ’t  k n o w ? A . T h a t I  don ’t know. 

1-0 Q. I  see.

By the Court:

Q. D id  B esh lia n  have the righ t to  co llect the pre-
m iu m s an d  tu rn  th em  over to  y o u ?  A . Y e s , if  the 

p rem iu m  w as p aid  to  him .

By Mr. Feder:

Q. Y o u  d on ’t k now  w h ether in  his m o n th ly  state-
m en ts th is p rem iu m  w as in clu ded  or n ot, do you?

M r. F r a n c is : I  object to  th at on the 
grou n d  th a t th e m o n th ly  statem en t is the 

best evidence o f  w h at it  contains.
T h e  C o u r t : N o . I f  he know s.

Q. D o  y ou  k now  w h ether th is p rem iu m  on this 
p olicy  is  in clu d ed  in  M r . B e sh lia n ’s statem ent or 

4 0  n o t?  A . I  don ’t know .

J O H N  L . T O M A S K O , sw orn.

Direct-examination by Mr. Francis:
Q. M r. T om ask o , are you  connected w ith  the 

G en eral C a su a lty  an d  S u re ty  C o m p a n y ? A . I 

am , sir.
40



47

John L. Tomasko—Direct.

Q. In  'w h a t c a p a c ity ?  A . I  am  the u n d erw rit-
er.

Q. In  the u n d erw ritin g  d ep a rtm en t? A . Y es .
Q. In  th at d epartm en t do you  have charge o f  

sending out can cella tion  notices for  the c o m p an y ?
A . Y e s , sir.

Q. U n d er w hose su pervision  do you  w o rk ?  A .
M r. D oh erty .

Q. I  show  you  a can cella tion  notice m ark ed  D - l  
in  evidence and  ask  you  i f  you  sent th at out at 
M r. D o h e rty ’s request. A . I  d id , sir.

Q. I  show  you  rein statem en t n otice  m ark ed  D -2  
in  evidence an d  ask  you  i f  you  sent th at out at  
M r. D o h erty ’s request. A . I  d id , sir.

Q. I  show  you  th e second can cellation  notice  
m arked D -3  in  evidence an d  ask  you  i f  you  sent 
th at out a t  h is request. A . I  did , sir. 2 0

Q. H o w  d id  you  send th a t second can cella tion  
n otice o u t?  A . B y  goin g  over to  the post-office in  
N ew ark , N ew  J ersey , m y se lf a n d  p rocu rin g  a  w h ite  
registered receipt from  the post-office au th orities  
w hich in d icated  th at th is w as sent registered  m ail.

Q. D id  you  su bseq u en tly  receive th rough  the  
m ail th at retu rn  receip t? A . Y e s .

N o  cross-exam ination .

D efe n d an t R ests.

P L A I N T I F F S ’ T E S T I M O N Y  I N  R E B U T T A L .

M r. F e d e r : I f  y o u r H o n o r  p lease, I  th in k  
n ow  I  am  ju stified  in  offerin g  these tw o  
checks, in  v iew  o f  th e testim o n y, m ade by
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Argument.

H e rb e rt B . C la rk  to  M o rris  B esh lian , one 
fo r  $ 6 6 .2 5 , m ark ed  p aid , for  d eposit, M orris  
B e s h lia n ; an d  anoth er check fo r  $73 .15  to 
H e rb e rt B . C la rk , P earson  p olicy , both of 
them  m ark ed  P earson  p olicy , for  deposit, 
M o rris  B esh lian . T h is  is th e  sam e m an that 
is  m en tion ed  as the person  w ho has the 
a u th o rity  to  co llect p rem iu m s for  th is com-

pany.
T he C o u r t : A r e  those tw o checks m ade to 

B e sh lia n ?
M r. F e d e r : Y e s . I t  says, “ P earson  poli-

c y .”
T h e C o u r t : W e l l ,  there is  testim on y  as to 

these checks, isn ’t  th ere?
M r. F e d e r : Y e s , there is.

2 0  T he C o u r t : T estim o n y  as to  the fa ct that

th ey w ere p a id ?
M r. F e d e r : T h a t is right.
T h e  C o u r t : T o  B e sh lia n ?  H o w  are these 

pap ers them selves ev id en tia l?
M r. F e d e r : E x c e p tin g  th at the w itness tes-

tifies to  you r H o n o r  th at B e sh lia n  had a 
righ t to  accept p rem iu m s for  th is com pany  
as th eir  agent. N o w , these tw o checks on 

.jO th eir face  in d icate  P earson  p olicy , to this
m an  B esh lia n , w hose n am e app ears on the 
p olicy  an d  w ho is  the agen t o f th e com pany  
auth orized , rath er, b y  th em  given  perm ission  

to  cause p olicies to  be issued.
T h e C o u r t : W e ll , th at does n ot seem  to be 

d isp u ted , does it?
M r. F e d e r : I  do n ot th in k  so. I  ju st  want 

to  o ffer th em  as corroborative  o f  the oral tes-

tim on y.
4 0
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Motion to Direct Verdict.

T h e C o u r t : I t  w ou ld  o n ly  be corroborative. 
M r. F e d e r : T h a t is w h at it  w o u ld  be e x -

actly , corroboration .

B o th  S id es B est.

M O T I O N  T O  D I R E C T  V E R D I C T .

M r. F r a n c is : I f  th e C ou rt p lease, I  desire  
to  m ove fo r  a  d irected  verdict fo r  th e de-
fen d an t on th e grou n d  th at the u n con trad ict- 
ed testim o n y  show s th at th is p olicy  w hich  
is the su bject o f  th is su it w as cancelled  p rior  
to  the h ap p en in g  o f th is accident an d  it  w as  
n ot in  force a t the tim e  o f the h ap p en in g  o f  

Aiie accident. 2 0

T he C o u r t : I  w ill d eny th e m otion  an d  a l-
low  you  an  exception .

M r. F r a n c is : 1 ask  fo r  an  excep tion , sir.

(C ou n sel fo r  the respective p arties su m m ed  up  
to  the ju r y .)

(A d jo u rn e d  to  J u n e 3 , 19 3 0 , ten  o ’clock  
A . M .)  3 0

P aterson , N . J ., J u n e 3 , 1 9 3 0 , 10 A . M .

T he C o u r t : ( I n  C h am b ers) C ou nsel fo r  d efen d -
ant m oved  fo r  a  d irection  o f a  verdict in  th is case, 
w hich I  denied. I  w as rath er in clin ed  to  believe  
there w ere tw o fa cts  addu ced  in  evidence w hich  
m igh t w a rra n t the ju r y ’s consideration . T he  
p la in tiff seeks to  recover the valu e o f an  autom o- 4 Q
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Motion Granted for Direction of Verdict.

b ile  d am aged  in  co llisio n  u nd er a  p o licy  o f  in -
su ran ce issu ed  b y  the d efendant. T w o p lain tiffs  

jo in tly  ow ned the car and  in su red  it. T h ey  took  
the in suran ce out th rough  a M r. C la rk  orig in ally , 

but he h avin g  gone out o f business, th e p lain tiffs  
w ere tu rn ed  over to an  agen t in  W e s t  N e w  Y ork  

j q  b y  the n am e o f B esh lian . T h ey  p aid  the prem ium  
on  the p olicy , w hich  w as to  run for one year from  
M a rch  8, 19 2 8 , to M arch  8, 1929 . O n  or ju st  prior 
to  M a y  15  notice w as served on the p la in tiffs  of 
the can cella tion  o f the p olicy  under the cancella -
tion  clau se b y  g iv in g  five d ay s ’ notice. P la in tiffs  
w en t to  the agen t, B esh lia n , an d  th ey in  tu rn  went 
to  D o h erty , w ho w a s the agen t o f th e com p an y in  

, the P a ssa ic  C o u n ty  D istr ic t , an d  a  reinstatem ent  
notice w as issued. D o h e rty  testified  he h ad  power 
to  rein state  w ith in  s ix ty  d ays a fte r  M arch  20 , but 
a fte r  th a t it h ad  to  go direct to  the hom e office of 
the com pan y. O n  or abou t J u n e 10  another no-
tice w as sent by  registered  m a il, w hich  one of the 
p la in tiffs  a d m itted  receiving, b ut to  w hich  he ap-
p a ren tly  p aid  no atten tion . B y  v irtu e  o f th is  no-
tice  the p olicy  w as cancelled  at the exp iration  of 

five days.
O ne or both  o f the p la in tiffs  then  testified  that 

jfl) a fte r  th e accident h appened  on J u ly  19 , 1929 , in  
ta lk in g  w ith  M r . D o h erty , he is  a lleged  to  have 
m ad e the statem en t th at the p o licy  w as in  fu ll 
force. T h is, o f  course, M r. D o h e rty  denied, and  
he also  testified  th at he h ad  no pow er to  reinstate  
a fte r  the second notice w ith o u t p erm ission  from  
the hom e office. T he p rem iu m  w a s never return-

ed to  the p la in tiffs .
I  w as in clin ed  to  th in k , as I  sa id  before, that 

i  th e fa ilu re  to  retu rn  the p rem iu m s a n d  the state-
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Motion Granted for Direction of Verdict.

m ent m ade by  D o h e rty  to the effect th at the p o licy  
w as in  fu ll force, m igh t raise  a question  fo r  the  
ju ry  to determ ine w hether or n ot the p o licy  w as  
cancelled. B u t  on the question  o f  a retu rned  p re -
m iu m  I  find in  the case o f  D a v id son  versus T he  
G erm an  In su ran ce  C om p any, 74  N e w  J ersey  L aw , 
page 487 , the fo llo w in g : , . ^

“ U n d er the can cella tion  clause in  a stan d ard  
p olicy  o f fire in su ran ce the com p an y is n ot req u ir-
ed to p ay  or ten der the unearned  p rem iu m s in  
order to  b rin g  abou t a can cella tion  o f the p o licy .-’

In  the case o f F r itz  versus P e n n sylvan ia  F ire  
In su ran ce C om p an y , 85  L aw , p age 171 , on the  
question  o f w hether or n ot the can cellation  effect-
ively  cancelled  the p olicy , it  h o ld s :

“ A n  in su ran ce p o licy  contain ed  the fo llo w in g  '* * 
c la u se : ‘T h is  p o licy  sh a ll be cancelled  a t a n y  tim e  
at the request o f the in sured , or  by the com p an y, 
by g iv in g  five d ay s ’ notice o f such ca n ce lla tio n .’
A  w ritten  notice o f can cellation  given  u nd er th is  
clause exam ined  an d  h eld  to  be sufficient in  fo r m .”  .

Then, too, in  the case o f S ieg ler  versus N e w  
A m sterd a m  C a su a lty  C om p an y , 3 N e w  J ersey  
M iscellan eous R ep orter, p age 10 6 9 , the C ou rt h e ld :

. *()
“ E v en  though  the n otice  o f can cella tion  set forth  

th at the reason fo r  can cellation  wras the fa ilu re  to  
p ay  the p rem iu m s, and  alth ou gh  th at statem en t  
w as untrue, nevertheless it d id  n ot affect the can -
cellation .”

I  am , therefore, a t a loss to  find a n y th in g  th a t  
can be su b m itted  to  the ju r y  in  th is case, an d  w ill  
direct a verdict for  the d efen d an t as p reviou sly  
requested. 4U
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T h e C o u r t : ( I n  open co u rt) M em b ers o f the 
ju r y : I  have com e to th e conclusion  in  th is case 
th a t there is no q uestion  o f fa c t fo r  you  to de-
term in e , and  I  h ave a lread y  stated  m y  reasons on 
the record, so I  am  g ra n tin g  th e d efen d a n t’s motion  
fo r  a d irection  o f a verdict, an d  th a t w ill be the 
course th at w ill be tak en  in  th is case, a  verdict 
directed  in  fa v o r  o f the d efen d an t a gain st the 

p la in tiffs .
M r . F e d e r : Y o u r  H o n o r  a llo w  m e an exception ?

T he C o u r t : Y e s .

20

»0

40



Îtl (Eonaiforatum ° f  the payment o f  the Premium and o f  the statements contained in the Schedule 
hereinafter set forth , the

General Casualty & Surety Co.
INSURING AGREEMENTS

t r io f  'd O E S^E R fT v ' J r  °f> * *  * 7 * " *  herein «  and of the Declarations forming a part
Aoff,i%zrp o,,ms,fas“ "s % »*«

LEGAL LIABILITY FOR BODILY INJURIES OR DEATH
damages on apm m /nf ®̂.®Vre.d asainst loss from the liability imposed by law upon the Assured for 
t a S f  or not i  ^ c h u t in g  death at any time resulting therefrom whether instan-
as provided in OrmdiHnn n  ̂8 ^ ed’ or all??e * have been suffered by any person or persons (except 
described in ™ ? 0 ) as a/ esuK o f « *  ownership, maintenance or use, for the purposes'
ments fln a H v ^ stlh S L l A0 * 0 ?  vUv T ° b-Ie described in Declaration 8, and to pay and satisfy judg- 
expressed in PaJagraph !  of th e^ IclarS n s;11 ^ ^  defended by the ComPany a11 sub3ect to the limits

LEGAL LIABILITY FOR DAMAGE TO PROPERTY OF OTHERS
for damages asaii ^  loFss by reason of the liability imposed by law upon the Assured
count “ f dam iS tndnrSHfat?  ? f  res" ltins fr°m i oss °f use of Property damaged or destroyed), on ac- 
erty in the custodv \ h a 8*Puctioa of Property of any description (except property of the Assured or prop- 
or upon the autornnhiw andfo,r whicb the Assured is legally responsible oi property carried in
¿obfle described S 1?,8ultli lg from the ownership, maintenance or use of any auto- moDxie described in said Declarations, including damage or destruction from fire caused thereby.

DAMAGE TO ASSURED’S OWN AUTOMOBILES
Declarations including actualJloss of or damage to any automobile described in said
anotherobjectorb?unJ5 e2ulpment and tlres> if caused solely by accidental collision with
automobile i f  sustSer? nnd S’ hT 6Ve,r’ damage t0 tires unless other material damage to theTh»7nt,  l!,susta ined and excluding also damage or destruction by fire from anv cause whatsoever 
Xlered ln tbe inSUred ?utomobile resulting from any one accident o“  “ ll i^ n  shin
be deducted theg|mount ^ta^ed^f^he1d T ® n ? im-’ ai,d *rom the total amount so determined there shall

’ ■ Company sh.l, b . for

DEFENSE OF CLAIMS AND SUITS
ments4 a iTamW2l iSfnreJ CCiden/ S COVel̂ d by the Policy which come within the meaning of insuring agree-

TAXED COST AND INTEREST

I'any according *tô  the for^oingXparagranli and legal Proceedings defended by the Com-
pered in connection therewith as is not in excess of n, r  accruiaS upon such part of the judgment ren-
ib) such proportionate premium charges on im .es/b  „ j  P y slill“ ,t of llability as hereinafter defined, 
ance with the Company^ l i m i t " n S v a s  or i-in S S  defined" fci1 andh pr°Ceedings in accort- 
Company for investigation, negotiation and defense” and d "  d’ ( ) d a11 exPenses incurred by the

(6) To reimburse the Assure 
as is imperative at the time of tin

FIRST AID
expense incurred in providing such immediate surgical relief

The insurance granted by 
in or legally operating any au 
of any adult nr nber of the As 
servant, also to any person, fi 
sales agency or service statloi 
operated (which said person 
the same manner and under ti 
who is covered by valid and © 
of recovery under this policy Jllectibl, 

The int

ADDITIONAL ASSURED 
'going Insuring Agreements 
described in Declaration 8 

'ousehold other than a guest 
»rporation (except an autoi 
e agents and employees the 
corporation'' shall be known 
conditions as to the Assure« 
insurance against a claim 

uranee hereby granted to si

; shaI1 apply to any person while riding 
■■ Wltl> thc permission of the Assured or 
t, boarder, roomer, chauffeur or domestic 
mobile repair shop, garage, automobile 
xeof) for whom said automobile is being 
hereunder as “Additional Assured”) in 

1, provided that any Additional Assured



CC. ° .  E and F, and also <° I^claratlona S. 9. 10. U. II, IS Urf 1« Iw m t aarf 
?e!ai.»uon.s snail apply to an i be binding upon Additional Ajwarad ui ta* **&« 
e extent as to and upon the A sured. II an automobile covered fcp tide paBey ta 
e Indemnity provided herein -hall not extend to such purchaser or tfanaleree. ua- 
' policy is assigned in accordance with Condition H hereof.

1 he foregoing agreements are subject to the follnwlag conditions:
LIMITS Ol LIABILITY

A. The Company’s limit of liability under Insuring Agreements (1) and (2) foregoing, to one or all 
Assured's in respect to each automobile described in Declaration 8 is limited to the amounts and aa «*- 
pressed in Declarations 5 and 6, and the insurance provided by Insuring Agreement (8) foregoing In 
limited to the actual value of the property destroyed at the time of its destruction or the cost of :I f  auit-

. able repair or replacement (the deduction from the full amount of a claim may be either Nil,. $M  or 
$100), to be determined as herein provided.

EXCLUSIONS
B. This policy does not cover the liability of the Assured as respects bodily injuries or death (1) Buf-

fered by any employee or employees of the Assured while engaged in the duties of their employment 
other than domestic servants who do not operate, maintain or repair any automobile; nor does It cover 
the obligations, requirements, impositions or penalties of any Workmen’s Compensation plan or law 
(2) caused by any automobile covered hereby while operated by any person whose age is leas than the 
age limit fixed by law, or under the age of sixteen; years in any event; nor does it cover to prop-
erty of others or property of Assured when caused by any automobile while so operated; (3) caused bv 
any automobile covered hereby while towing or propelling any trailer or vehicle, or «virile operated In 
any race or any competitive speed test.

ACCIDENTS, CLAIMS, SUITS AND APPRAISA.
C. Upon the ¿occurrence of an accident involving bodily injuries or death, or damage to property of 

others, the Assured shall give immediate written notice thereof with the fullest Information obtain-
u  ̂ , time to the Home Office of the Company or to one of its duly authorized agents. The Assured 

shall give like notice with full particulars of any claim made on account of such accident If suit is 
brought against the Assured to enforce such claim the Assured shall promptly forward to the Home 
Office of the Company every summons or other process that may be served upon the Assured.

CC. Upon the occurrence of an accident involving damage to any automobile described in said Dec-
larations the Assured shall give prompt written notice thereof with the fullest information obtainable at 
the time to the Home Office of the Company or to one of its duly authorized agents. If claim be made 
under Paragraph (3) of the Insuring Agreements as respects such accident, the nature and extent of the 
loss or damage shall if possible be determined between the parties hereto; but in the event of disagree-
ment as to either the nature and extent of the loss or the amount of damage, the same must be deter-
mined by competent and disinterested appraisers before recovery can be had hereunder. The Assured and 
the Company shall each select an appraiser, and if they are unable to agree the two appraisers so selected 
shall select a third, and the award in writing of any two of the appraisers shall determine the nature, 
extent and amount of such loss or damage. The Company and the Assured shall pay the appraiser res-
pectively selected by them and shall bear equally the other expenses of the appraisal and the third ap- 
pralser if one is selected. The Company may accomplish such repair or replacement so determined bv 
such means as it may elect, or at the option of the Company pay in money the amount of the loss as 
fixed by the appraisers.

CO-OPERATION OF ASSURED
P- In connection with accidents coming within Paragraphs (1) and (2) of the Insuring Agreements 

tne Assured shall not voluntarily assume any liability, nor incur any expense other than for immediate 
• surgical relief, nor settle any claim, except at the Assured’s own cost. The Assured shall not interfere in 
any negotiation for settlement, nor in any legal proceeding, but, whenever requested by the Company, 
ana at the Company’s expense the Assured shall aid in securing information and evidence and the at- 
tendance of witnesses, and shall co-operate with the Company (except in a pecuniary way) in all matters 
which the Company deems necessary in the defense of any suit or in the prosecution of any appeal.

INSOLVENCY OF ASSURED .
E. The insolvency or bankruptcy of the named Assured shall not release the Company from pav- 

ment of damage sustained or ioss occasioned during the life of the policy, and if execution against the 
named Assured in an action for damages is returned unsatisfied because of such insolvency or bankruptcy 
the injured, or his personal representative in case of death, may maintain an action against the Company 
for the amount of judgment obtained not exceeding the limits of the policy.

SUBROGATION
F. The Company shall be subrogated, to the extent of its payments, to all rights which the As- 

8urea may have against any person, partnership, corporation or estate, as respects any payment made 
under this policy, and the assured shall execute all papers required to secure to the Company such rights.

_ „  . A CONCURRENT INSURANCE
® • v , , tbe. •fssure<? carries a policy of another insurer against a loss covered by this policy, the As- 

T 1 -be entj tied to recover from the Company a larger proportion of the entire loss than the 
amount hereby insured bears to the total amount of valid and collectible insurance.

__ XT ’ ASSIGNMENT
assiSnment of interest under this policy shall be binding upon the Company unless such as- 

b?  endorse“ eai Signed h y  the Resident !tnd Secretary of the Comp^iy buUo .tb® ®7®nt ° f the death, insolvency or bankruptcy of the Assured within the policy period, the policy dur- 
Ihf tb® “ ne?Pire<I ?ort}on .of such period shall cover the legal representative of the Assured, provided 
or bankruptcy Wntmg 1S glven t0 the ComPany within thirty days after the date of such death, insolvency

T , CANCELLATION
Dartv Stat/ni'whpn“ ! w » e fc.ancelled at anT time by either of the parties upon written notice to the other 

f i fc .^ r 1 fbereafter_ cancellation shall be effective and the date of cancellation shall then be 
f  end ° f-tbe p°bcy period. If cancelled by the Assured, the Company shall receive or retain the short 

r ^ n r i v - c a l c u l a t e d  according to the table of short rates printed hereon. If cancelled by the Com- 
Fng ̂ ailed0^ ^ n/elfvprLbet e«,tltlef,it0 the earned Premium pro rata. Notice of cancellation in writ- 
the’Company The i f address of the Assured as given herein, shall be a sufficient notice from 
similarl?maileJnr t  *  of. tbe Company, or of its duly, authorized agent, or representative, may be 
shall be payable on demand satisfactloa of any unearned premium, otherwise, unearned premium

INSPECTION
of the autamobne^cover«!1 Permitted, at all reasonable times during the*policy period, to inspect any 
examine n ?  damaged S I ? 13 P° icy’ Tbe Company shall have reasonable time and opportunity to 
ical evidence of ■b or lts e(lulPment covered hereby before repairs are undertaken or phys-
the Assured’s nart or fhV a remoY,ed- but tbe Assured shall not be prejudiced hereunder by any act on 
automobTe or Us equipment ^  * behalf undertaken for protection or salvage of the damaged

CHARGES
shallop m tbe Agrpements, Conditions or Declarations of this policy, either printed or written
shall be valid unless made by endorsement signed by the President and Secretary of the Com pa^ no

N



shall notice to, or knowledge possessed by, any agent or any other person, be held to waive mv » 
Agreements, Conditions or Declarations.

SPECIFIC STATUTORY PROVISIONS
L. If the limitation of time for notice of accident or for any legal proceeding herein contained is at

variance with any specific statutory provision in relation thereto, in force in the State in which itB  
claimed that the Assured is liable for any such loss as is covered hereby, such specific statutory provisiori • 
shall supersede any condition in this policy inconsistent therewith. \

DECLARATIONS
M. The Assured herein-before referred to, is the Assured designated in the following Declarations 

of which those numbered one to fourteen inclusive, the Assured, by the acceptance of this nolicv makes 
and warrants to be true. A

1. Name of the AssuredJ.fi<.p.eaïÆoa..4n4-. & *ï-.i:e&r»o.n -J « ............................................................ .
2. Residence Address ..168...BÆOO-k.-.Av<3ditt©.<!B&S-s&iô.,Jii.8W...J-ôJ?.B'6v..

(Street. Town and State)’  "

2A. Business Address .................................. ........... .............................
(Street, Town and State)

3. The Assured i s .....................üart.par.tlloiîahlp.............................
indiv idual, C o-P artnership , C orporation  or  Estate)

4. The P olicy  period shall b e  f  iro qi,..l ia * .c i l . .. f it  ............... ........ 1929..;..., to  « - e r o h  6 th
192...QQ, at noon, Standard Time, ai the named Assured’s Address, as to each of said

f Y

3A. Business....UoQt4?aotlx3g>-

5.
dates.
The Company’s liability under Paragraph (1) of the Insuring Agreements on account of bodily in-
juries to, or the death of, one person is limited to the sum of ..-Ia n ..th o u s a n d ...................................

...................................... Dollars ($.......IQ.,.000...) and, subject to that limit for each person, the Company’s
total liability on account of bodily injuries to, or the death of more than one person is limited to the

sum o f .......... Iw en tfc—t&0ii®ancb....................................................... Dollars ($ -SO'-'OOO'........... 1
Tlj® ^ 01?Paily 8 liability under Paragraph (2) of the Insuring Agreements, exclusive of damage re-
sulting from loss of use, is limited to the actual value of the property destroyed at the time of its 
damage or destruction,'which shall not be greater than the actual cost of the repair or replacement 
thereof, and in no event shall the Company’s liability under any or all of the provisions of said Para-
graph (2) exceed the sum of..........0£Le...tho.us^n,d........................................ Dollars ($..l.vQQG................)
for one accident resulting in damage or destruction of property of one, or more than one, claimant.
The Company’s liability under Paragraph (3) of the Insuring Agreements, shall be in excess of the 
sum of . . . . . . . . . . . . . . ................................ .................... .........................Dollars (S.................. )

(Deductible) (If Collision Insurance is desired, give list price in Declarations)
The automobiles covered by this Policy and the premium charges therefor are as follows, it being 
understood and agreed that the Company will not be liable under any of the first three of the insuring 
agreements except that agreement or those agreements for which a specific premium is provided in 
the following table: A  A a

TRADE NAME OF FACTORY NO.
TYPE OF

Bo d y YEAR OP MOTIVE LI*T
PREMIUM CH ARGE UNDER 
INSURING AGREEMENTS

AUTOMOBILE OF ENGINE •TATE 
LOAD CAP

MODEL r o w « « PRICE NO, 1 I NO. 2  I NO. 3

B n lo lc M-229608Ì 19 2 9  , A O  O n  1 t o  n n  1Lidi-51-2 9 S-21713  ù é

TO TAL PREMIUM 67.20 16.00

The automobiles are and will be principally used and garaged in the City or Town of...........................

.............. .................. .P-ass-a-io-y fi.-J«...........................................................................................
The automobiles are and will be used for the following purposes only:

^  Truck automobiles (if any) for transportation of materials or merchandise incidental to As- 
* tured s business or occupation.
B. Pleasure type automobiles (if any) for pleasure and family use and business calls.
None of the automobiles herein described are or will be rented to others or used to carry passengers
for a consideration, except as f o l l o w s .............. .

No trailer or vehicle serving as a trailer is used by the Assured.

The automobiles are owned by the Assured except as follows: ....JX0...62................ ....................................
o automobile insurance has been declined or cancelled by any company except as follows:..............

......................................... ............. ........ .'................-............ .......................
® tln m * B h rrro f  the G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y  has caused this policy to be 

v /  resident and Secretary at Detroit, Michigan, but the same shall not be binding upon the Company until 
* y  authorised agent o f  the Company.

mtertigned *y

tree*, s ' h m .  r»*em op v rn w fo y  v  ro orati v  v m p u n  y ton eoo

President.

/
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H O ME OFFICE

DETROIT, MICHIGAN

Automobile Liability 
Policy

N o. A . 6 J 8 3 3

READ YOUR POLICY
I S S U E D  T O

. T . H . P e a r s o n  &  O ^ P . P e a r s o n  J r  

Passaic» N e w  J e r s e y

- t o r c h  -6  th- 9  S O -

RE MIUM \20

V C f l f

N. J

S h o r t  Rate Table

Periods exceeding 20 days, and not exceeding
days, to be the rate o f 25 days, and s o  on u d  to
year.

I f  policy w as w ritten for ONE y e a r  a n d  h a s  b
in force any number of days i n d i c a t e d  in  left h
column, the company may retain f r o m  t h e  ann
premium the percentage indicated by t h e  figures
opposite in the right hand column.

1 d a y . . . .  2 55 days

2 d a y s . . .  4 60
3 '* . . .  5 65
4 " . . .  6 70 «

5 "  . . .  7 75 <•

6 "  ... 8 80 »

7 "  . . .  9 85
8 "  . . .  9 90 or three m o n t h s ...........

9 "  . . . 1 0 106
10 "  . . .1 0 120 44 or four m onths.........

11 "  . . . 1 1 135 44

12 "  . . . 1 2 150 44 or five months.........

13 "  . . . 1 3 165 44
...................................................................

14 "  . . . 1 3 180 44 or six  m o n t h s ................... j

15 "  . . . 1 4 195 44

16 "  . . . 1 4 210 44 o r  seven months.............i

17 "  . . . 1 5 225 44

18 "  . . . 1 6 240 •• or eight months .............

19 "  . . . 1 6 255 44

20 "  . . . 1 7 270 44 or nine months .................

26 "  . . . 1 9 286

30 "  . . . 2 0 300 or ten m onths ................. ..

35 "  . . . 2 3 315 44

40 "  . . . 2 6 : : o 44 or eleven m onths.. . .

45 "  . . . 2 7 360 44 or tw elve m o n th s ...

50 -  . . . 2 «

*
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Exhibit P-2.

S tatem en t.

Telephone U n io n  543 .

W e s t  N e w  Y o r k , A p r . 1 , 1 9 2 8

M essrs. J . H . & C . P . P earson
1 6 8  B r o a d  A v . P a ssa ic , N . J .

M A U R I C E  B E S H L I A N

In su ra n ce

8 T w en tieth  S treet

3 /8  A -6 4 8 3 3  G en . C as. $ 1 3 0 .2 0
7 7 .6 5

5 2 .5 5  .

P a id  2 0
B e sh lia n

26 85  
56 80

77 65

30

40
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Exhibit P-3.
(Sent wrong)

P a ssa ic , N . J . M a rch  1 6 ,1 9 2 9 . N o . 23

P A S S A I C  P A R K  T R U S T  C O M P A N Y  55-138  

P a y  to  th e
O rd er o f H . B . C la rk  $ 2 6 .8 5

1 0  T w e n ty  six  8 5 /1 0 0  D o lla rs
J U L I A N  H . P E A R S O N .

E n d o rsed  on  b a c k :

H . B . C la rk  
F o r  D e p o sit  

H e rb e rt B . C la rk
P a ssa ic  N a tio n a l B a n k  a n d  T ru st C o m p a n y  

P a id
2 0  M a r  1 8  1 9 2 9

P a ssa ic  N . J .

G arfield  T ru st Co.
P a id

M a r  2 0  1 9 2 9  
G arfield , N . J .

4 0
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Exhibit P-4.

P assaic , N . J . M a r  16 , 1929  N o . 2 4  

P A S S A I C  P A R K  T R U S T  C O M P A N Y  5 5 -1 3 8  

P a y  to  th e
O rder o f H . B . C la rk  $ 5 6 .8 0

F ifty -s ix  8 0 /1 0 0  D o lla rs
C. P E Y T E N  P E A R S O N , J R . 1()

E n d o rsed  o n  b a c k :

H . B . C la rk

F o r  D ep o sit  
H e rb e rt B . C lark

P a ssa ic  N a tio n a l B a n k  and  T ru st C om p an y  
P a id

M a r  1 8  1929  
P a ssa ic  N . J .

20

30

*

40



56

Exhibit D -l.

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y  
D E T R O I T , M I C H .

Cancellation Notice

10

M a il one copy  to  A ssu red .
S en d  one copy to  H o m e  Office o n  sam e d ay  

C a n cella tio n  N o tice  is sent to  A ssu red .

M a y  10th , 1929

J . H . P earson  an d  C. P . P earson  J r .,

1 6 8  B ro o k  A v e .,
P a ssa ic , N . J .

( A )  ' Y o u  w ill p lease take notice th a t pursu  

an t to  th e term s an d  con d ition s o f A u to m o b ile  P o l-
icy  N o . A -6 4 8 3 3 , issu ed  to  you  b y  the G en eral Cas-

2() u a lty  & S u re ty  C o m p a n y , an d  effective as o f  M ar. 
8th , 1 9 2 9 , is h ereby cancelled . C a n cella tio n  effec-

tive  as o f th e  15th  day o f M a y , 1 9 2 9 , at 1 2 :0 1  P . 
M . stan d ard  tim e , a t th e  p lace  w here sa id  p olicy  
w a s coun tersign ed . R eason  N o n -p ay m en t o f p re-

m iu m .
( B )  A d ju stm e n t o f th e p rem iu m  earned  and  

due th e  com p an y  has been determ in ed  a s  provided  

b y  the p olicy .
( C )  E n c lo se d  y ou  w ill find in voice  covering  

3 0  p rem iu m  2 4 .2 6  earned  d u rin g  tim e  said  p o licy  w as

in  force.
* Y o u r s  very  tru ly ,

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Co m p a n y
B y  A . J . D ou gh erty .

N o t e :
I f  p arag ra p h  (C )  is n ot n ecessary , “ X ”  out.

40
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Exhibit D-2.

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y  
D E T R O I T , M I C H .

Policy Re-Instatement Notice.

M a il one cop y  to  A ssu red .
Send one copy  to  H o m e  Office o n  sam e d ay  

R e -In sta tem en t is m ade.

M a y  16th , 1929

J. H . P ea rso n  an d  C. P . P earson  J r .,
168 B ro o k  A v e .,
P assaic , N . J .

Y o u  w ill p lease tak e  n otice th at A u to m o b ile  
p olicy  N o . A -6 4 8 3 3 , issu ed  to  you  by the G en eral 
C a su a lty  a n d  S u re ty  C om p an y, u nd er date o f  
M arch  8th , 19 2 9 , an d  cancelled  u nd er d ate o f M a y  
15th , 1 9 2 9 , is  h ereby rein stated  as o f  M a y  15th , 
1929, an d  is  in  fu ll force  an d  effect as o f  such date.

Y o u r s  very  tru ly ,

Ge n e r a l  Ca s u a l t y  & Su r e t y  Co m p a n y  
B y  A . J . D ou gh erty .

10

20

30

40
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Exhibit D-3.

G E N E R A L  C A S U A L T Y  & S U R E T Y  C O M P A N Y  
D E T R O I T , M I C H .

M o rris  B esh lin
543

8— 2 0 th  S t. W e s t  N . Y .

Cancellation Notice

M a il one copy to  A ssu red .
S en d  one copy  to  H o m e  Office on sam e d ay  

C a n cella tio n  N o tice  is sent to  A ssu red .

J u n e 10th , 1929

J. H . P ea rso n  an d  C. P . P earson  J r .,

1 6 8  B roo k  A v e .r 
P a ssa ic , N . J .

2 0  ( A )  Y o u  w ill p lease  tak e n otice th at p u rsu an t

to the term s and  con d ition s o f A u to m o b ile  P o licy  

N o. A -6 4 8 3 3 , issu ed  to  you  by th e  G e n e ra l C a su a l-
ty  & S u re ty  C o m p a n y , and  effective as o f M a r. 8th  
1 9 2 9 , is h ereby cancelled . C a n cella tio n  effective  

as o f th e 15th  d ay  o f J u n e, 1 9 2 9 , at 12  :01  P . M . 
sta n d a rd  tim e, at th e p lace  w here said  p o licy  w as  
coun tersign ed . R eason  N o n  p ay m en t o f prem ium .

( B )  A d ju stm e n t o f  th e  p rem iu m  earned  and  
«{0 due the com p an y  h as been d eterm in ed  as provided

b y  the p olicy .
(C )  E n c lo se d  you  w ill find in voice covering  

p rem iu m , $ 3 5 .3 1  earned  d u rin g  tim e  said  p olicy  

w a s in  force.
Y o u r s  very  tru ly ,

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Co m p a n y
B y  A . J . D ou gh erty .

. , N o t e :
4 0  I f  p aragrap h  (C )  is n ot n ecessary , “ X ”  out.
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Exhibit D-4.
R etu rn  R eceipt.

Postea.

F ile d  J u n e 13 , 1930 .

N E W  J E R S E Y  S U P R E M E  C O U R T ,

Pa s s a ic  Co u n t y . 10

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  
Co m p a n y ,

D efen d an t.

J. H. P e a r s o n  and C. P. Pe a r -
s on , J r .,

P la in tiffs ,
A c tio n  at L aw .

P ostea .

20

T he above en titled  m a tter  w as tried  before H o n -
orable W il l ia m  B . M ack ay , J u d ge  o f the P a ssa ic  
C ou n ty  C ircu it C ou rt, to  w hom  th e sam e h ad  been  
referred fo r  tr ia l on J u n e 2 n d  and  3rd , 1930 .

T he ju ry , at the direction  o f the C ou rt, returned  
a verdict o f  “ no cause o f action ”  in  favor o f  the  
defendant, G en eral C a su a lty  and  S u re ty  C om p an y. ;j()

W T L L I A M  B . M A C K A Y ,

D a te d : J u n e 12th , 1930 .

40
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Judgment.
F ile d  J u n e 13 , 1930 .

N E W  J E R S E Y  S U P R E M E  C O U R T ,

J . H . P e a r s o n  an d  C . P . Pe a r - |
SON, 1

1 0  P la in tiffs , /  A c tio n  at L aw .

I O n  P ostea .

[ J u d g m en t for  
\ D efen d an t.

Ge n e r a l  Ca s u a l t y  Co m p a n y , 1 
D efen d an t.

J u d g m en t entered th is  1 3 th  d ay  o f  J u n e , 1930, 
in  fa v or  o f  d efen d an t an d  a g a in st p la in tiffs .

20
C osts

A tto r n e y  {  $ 5 1 .5 0
D isb u rsem en ts \

W M . S . G U M M E R E ,

G. J.

30

4 0
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New Jersey Court of Errors and Appeals

BRIEF OF PLAINTIFFS-APPELLÄNTS.

P lain tiffs  ap p eal fro m  the ju d gm e n t o f th e  S u -
prem e C ou rt w hich  w as entered on a  verdict d i-
rected by th e tr ia l ju d ge , W il l ia m  B . M a ck a y , at  
the P assa ic  C ircu it.

P la in tiffs  sued the d efen d an t to  recover th eir  
dam ages resu ltin g  fro m  a  co llision  in v o lv in g  the  
p lain tiffs ’ au tom ob ile  a n d  w hich  the d efen d an t in -
sured again st loss or d am age by  co llision , b y  p o li-
cy N o. 64833.

The evidence establish ed  th a t som etim e previous  
to the co llision  th e  com p an y  h ad  in a d v erten tly  can -

celled the p o licy  an d  th a t its  rep resen tative  la ter  
rectified the error b y  re in sta tin g  the p olicy . S u b -
sequently, the com p an y  aga in  can celled  the p olicy , 
but it w as again  rein stated  b y  the sam e rep resen ta -
tive.

A t  the close o f th e  case, the a tto rn ey  fo r  the de-

Ge n e r a l  Ca s u a l t y  a n d  Su r e t y

J. H. Pe a r s o n  and C. P. Pe a r -

CO M PAN Y,

D efe n d a n t-A p p e lle e .

SON, JR V

P la in tiffs -A p p e lla n ts ,

vs.

C ou rt, P a s -
saic C ircu it.

O n  P la in tiffs ’ 
app eal fro m  
S up rem e

A c tio n  at L aw .

Statement.
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fen d a n t m oved  fo r  a d irected  verdict, on th e ground  
th a t th e  case presented  no evidence or au th ority , 
express or im p lied , fo r  th e rep resen tative  o f the  
d efen d an t to  cancel or re in state  th e p olicy . T he  
tr ia l ju d ge  directed  a verd ict fo r  the d efendant.

T h e  sole question  presented  b y  th is  app eal is, 
w h ether th ere w as a  q uestion  o f fa ct to  be su b m it-
ted  b y  the tr ia l ju d ge  to  th e  ju r y  fo r  d eterm in a-

tio n  u n d er the evidence.
W e  sa y  th at th e  case does present a ju r y  ques-

tio n , an d  th a t the tr ia l court sh ou ld  n ot h ave taken  

th a t question  a w a y  fro m  the ju ry .

POINT I.

The trial court erred in directing a verdict of 
no cause of action and in refusing to submit the 
questions of fact to the jury for determination.

T h e groun ds o f ap p eal (C a se , p. 2 )  are th at the  
tr ia l cou rt erred in  d irectin g  a verdict o f no cause  
o f action  in  fa v or o f the d efen d an t-app ellee  and  
a ga in st th e p la in tiffs— a p p ellan ts , an d  in  refu sin g  
to  su b m it the case to  th e ju r y  for  th eir d eterm in a-
tio n , th ere being  a  q u estion  o f fa c t for  the ju ry  to 

decide.
In asm u ch  as th is ap p eal o n ly  in volves th e action  

o f  th e  cou rt in  d irectin g  a  verdict fo r  the d efen d -
a n t, on the th eory th at th ere w a s no evidence show -
in g  a n y  a u th o rity  on th e p a rt o f th e  d efen d an t’s 
rep resen tative  in  re in sta tin g  th e p olicy  th e second  
tim e , w e con sider it  n ecessary  to  on ly  d iscu ss so 
m u ch  o f th e evidence as w ill be h e lp fu l in  th e con-

sid eration  o f th a t question .
T h e te stim o n y  o f the p la in tiff, J . H . P earson , is  

th at the p o licy  h av in g  been issu ed  to  h im  b y  the
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defendant, he p a id  th e  stip u la te d  p rem iu m  (C ase , 
p. 10, 11. 3 5 -4 0 , a n d  C ase p. 1 1 , 11. 2 5 - 3 0 ) ;  th e  p re -
m ium  w as p a id  by  m eans o f tw o checks, a n d  w ere  
m ade p ay a b le  to  the ord er o f  H . B . C la rk , th e in -
surance broker, a n d  by certa in  credits to  w hich  
the p la in tiffs  w ere en titled  o n  th e  can cella tion  o f  
a p olicy  th at h ad  been p reviou sly  issu ed, an d  on  
a refund to w hich  th e  p la in tiffs  w ere en titled  ( C ase  
p. 13, 11. 1 -4 0 ) . M r . P ea rso n  says th at he receiv-
ed a can cella tion  notice fro m  the d efen d an t, E x -
hibit D - l  (C a se  p. 5 6 ) ,  d ated  M a y  10th , 1 9 2 9 , n o -
tify in g  h im  th at on M a y  15th , 19 2 9 , h is p olicy  
w ould be cancelled , b u t th at la ter  he received a le t-
ter, E x h ib it D -2  (C a se  p. 5 7 ) ,  dated  M a y  16th , 
1929, a d visin g  h im  th at the p o licy  “ is  h ereby rein -
stated as o f M a y  15th , 1 9 2 9 , an d  is in  fu ll force  and  
effect as o f such d ate”  (C a se  p. 16 , 11. 3 0 -4 0 ; case  
p. 17, 11. 1 -40 , a n d  C ase  p. 18 , 11. 1 -2 0 ) . T he co l-
lision  in  w hich  th e au tom ob ile  w as d am aged  oc- 
cured on J u ly  1 9th  or 2 1 st , 1929  (C a se  p. 19 , 11. 
1 0 -3 0 ), and  the am ou n t o f th e d am age w a s betw een  

$1350 .00  an d  $ 1 4 5 0 .0 0  (C a se  p. 2 5 , 11. 2 0 -3 0 ) . A t  
the tr ia l, counsel fo r  th e d efen d an t conceded th at  
the autom ob ile  w as in volved  in  an  accid ent (C ase , 
p. 9, 11. 2 5 -3 0 ) . A fte r  th e accid ent, p la in tiffs  re-
ported the accid ent to  M r. B e sh lia n , the com p an y ’s 
agent w ho n egotiated  th e p olicy .

Som etim e a fte r  the accid ent happened , M r. C. 
P. P earson , th is p la in tiff ’s b rother, ca lled  to  h is a t -
tention a second notice o f ca n cella tion  th at w as re-
ceived, E x h ib it  D -3  (C a se  p. 5 8 ) ,  n o tify in g  th e  
p lain tiffs th at th e  p o licy  w o u ld  be cancelled  as o f  
June 15th , 1 9 2 9 , (C a se  p. 18 , 11. 2 5 -4 0 , a n d  C ase  
P- 19, 11. 1 -3 0 ) .

M r. J . H . P earson  also  testified  th a t he received  
the p olicy  fro m  M o rris  B e sh lia n , w hose nam e and  
address is stam p ed  u p on  th e back o f  the p olicy ,
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an d  w ho is  the p erson  th rou gh  w h om  the p la in tiffs  
procu red  the p o licy  o f in su ran ce  (C a se  p. 19 , 11. 
3 8 -4 0 , an d  C ase p. 2 0 , 11. 1 -1 0 ) ; th at the am ou n t o f  
th e p rem iu m  w as never retu rn ed  to h im  by  the de-
fen d an t, an d  he n ever received a n y  rebate fo r  the  
u n exp ired  te rm  o f the p o licy  a fte r  the a lleged  ca n -
c e lla tion  d ate  (C a se  p. 11 , 11. 1 5 -3 0 ) .

M r. C h arles P . P earson , the other p la in tiff, says  
he first spoke to  M r. C la rk , th e in su ran ce broker, 
abou t o b tain in g  an  in su ran ce  p olicy , an d  p aid  h im  
the p rem iu m  fo r  th e p olicy  b y  tw o checks, w hich  
w ere m ade p ay a b le  to th e order o f H . B . C la rk , 

an d  by certa in  cred its to w hich  th e p la in tiffs  w ere  
e n titled  on  th e can cella tion  o f a p olicy  th at h ad  
been p reviou sly  issued, a n d  on a re fu n d  to w hich  
the p la in tiffs  w ere en titled  (C a se  p. 3 8 , 11. 3 0 -4 0 ;  
C ase p. 2 9 , 11. 1 -1 5 ; and  C ase p. 13 , 11. 1 -4 0 ) . H e  
a lso  says th a t the p olicy  cam e b y  m a il fro m  M r. 
B e sh lia n , # 8  T w en tieth  S treet, W e s t  N e w  Y o r k  
( C ase p. 2 9 , 11. 1 5 -3 0 ) , a n d  w hen  th e p rem iu m  w as  
p aid , he received a receipt fo r  the sam e fro m  M r. 
B e sh lia n  (C a se  p. 2 9 , 11. 2 0 -3 0 ) . A f te r  th e  acci-
dent, M r . C h arles P . P earson  spoke to  M r. B e sh li-
an  abou t th e m a tter , an d  th en  to  M r . D o h erty  
(C a se  p. 3 0 , 11. 2 -2 0 ) ; M r . D o h e rty  is th e m a n  w ho  
sent an d  sign ed  both  con cellation  n otices, E x h ib its  
D - l  an d  D -3 , as w ell as th e  le tter  re in sta tin g  the  
p olicy  a fte r  it  w a s can celled  th e  first tim e, E x h ib it  
D - 2 ;  all of these communications were written up-
on the letterhead of the defendant and all were 
signed by Mr. Doherty. T h e  conversation  betw een  
th e  w itn e ss  an d  M r. D o h e rty  took  p lace  ab ou t a 
w eek a fte r  th e  accid ent in  th e presence o f  M r . 
B e sh lia n . Mr. Beshlian took Mr. Pearson to Mr. 
Doherty’s office, and asked Mr. Doherty to bring 
out some papers, and also asked him whether the 
policy was in force whereupon Mr. Doherty got the



5

papers with pictures relating to the accident, and 
Mr. Doherty stated that the policy was in force 
and offered to make a settlement (C a se  p. 2 0 , 11. 
20-40 , an d  C ase  p. 2 1 , 11. 1 -3 0 ) . Mr. Doherty also 
discussed with Mr. Pearson the manner in which 
the accident happened and the amount of the dam-
age to the automobile, and he acknowledged that 
the car was a total wreck (C a se  p. 32 ,11 . 2 5 -4 0 , and  
Case p. 3 3 , 11. 1 -1 5 ) . The discussion lasted for 
about thirty minutes, yet Mr. Doherty did not make 
any mention about the alleged non-payment of the 
premium, although Exhibit D-3, which is the sec-
ond notice of cancellation, gives non-payment of 
the premium as the reason for cancelling the poli-
cy (C a se  p. 3 4 , 11. 1 5 -2 5 ) .

“ Q. T e ll us w h at M r . D o h e rty  said , M r. P e a r -
son, a t th at tim e ?  A . M r. D o h erty  sa id  th e p olicy  
w as in  fu ll force”  (C a se  p. 34 , 11. 3 9 -4 1 ) .

T he th ree letters th at w e referred  an d  as a l-
ready m en tion ed  w ere w ritten  o n  th e  letterh ead  o f  
the d efen d an t, an d  a ll w ere sign ed  by  M r. D o h erty  
under the n am e o f th e com pan y.

In  th is connection , the sy lla b u s by  th e  S u p rem e  
Court in  Leunis Co. vs. Singer et al., 102  N . J . 
L aw , 68 , a p p lie s :

“ A  letter , received in  due course o f m a il, 
a p p a ren tly  in  respon se to  a  le tter  sent b;y 
th e receiver, is  presum ed , in  the absence o f  
a n y  sh ow in g  to  the con trary , to be the le t-
ter o f th e person  or corporation  w h ose n am e  
is sign ed  to  it. I t  is ad m issib le  in  evidence  
w ith ou t p ro o f o f th e d efen d a n t’ s h a n d w rit-
in g , b ein g  an  excep tion  to  the ru le  req u irin g  
p ro of o f h a n d w ritin g .”

I t  fo llow s, th erefore, th a t i f  th e letters are p re -
sum ed to  be letters o f th e com p an y an d  b in d in g  u p -
on  it, then th e acts o f  M r. D o h e rty , th e co m p an y ’s
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rep resen tative  w ho sign ed  and  sen t the letters, are  
also  p resu m ed  to be the acts o f  the com pan y.

M r. D o h e rty  w as a w itn e ss  fo r  the d efen d an t and  
testified  th at he is th e d efen d a n t’s bran ch  m a n a g -
er, a n d  th a t th e p o licy  covering th e  p la in tiff ’s a u to -
m obile  w as issu ed  th rough  the branch  o f w hich  he 
is  in  ch a rg e ; he says th at he ordered  the first can -
ce lla tion  n otice  issu ed  because o f n on -p aym en t o f 
p rem iu m , a n d  th at la te r  he in stru cted  h is  a ss ist-
a n t to  issu e  a  rein statem en t n o tic e ; he says th at  
he ordered  the p olicy  rein stated  u p on  receiving a 
telephone c a ll fro m  M r. B e sh lia n , b y  w h om  h e w as  
advised  th e p rem iu m  w o u ld  be paid . M r. B e sh li-
an , the w itn ess says, w as an  agen t o f  the defend -
a n t at th at tim e, h av in g  a u th o rity  to  so lic it in su r-
ance fo r  th e d efen d an t, an d  to  accept risk s for  the  
d efen d an t, an d  to  su bm it th em  fo r  fin al accept-
ance or d eclin atio n  (C a se  p. 3 8 , 11. 1 -4 0 ; an d  C ase  
p. 3 9 , 11. 1 -3 0 ) . H e  says th a t a fte r  th e p o licy  w as  
rein stated , the p rem iu m  still rem ain in g  u n p aid , he  
caused  the second ca n cella tion  n otice  to  be sent, 
E x h ib it  D -3  (C a se  p. 3 9 , 11. 3 0 -4 0 , an d  C a se  p. 40 , 
11. 1 -1 0 ) . M r . D o h erty  a d m its  th a t abou t ten  
d ays or tw o  w eeks a fte r  th e accident he h eld  a con-
versation  w ith  th e p la in tiff, C . P . P earson  (C ase  
p. 4 0 , 11. 1 -1 8 ) bu t denies th at he rein stated  the  
p o licy  a fte r  J u n e 1 5th , 1 9 2 9 , an d  add s th at a p o li-
cy  can  o n ly  be rein stated  a fte r  a  s ix ty  d ay  period  
u pon  th e p aym en t o f th e  p rem iu m  to th e com p an y, 
b u t says th at th e p rem iu m  fo r  th is  p o licy  h ad  not 
been p aid  according to the records of the company 
( C ase p. 40 , 11. 3 0 -4 0 , a n d  C a se  p. 4 1 , 11. 1 -3 8 ) . 

W it h in  th e  s ix ty  d a y  lim it, M r. D o h e rty  says he 
h as a u th o rity  to  rein state  a  p o licy  h im se lf (C ase  
p. 4 2 , 11. 1 -1 0 ) . I n  an  ex am in a tio n  b y  th e  court, 
how ever, M r . D o h e rty  a d m itted  th at he, h im self, 
h ad  rein stated  th e  p o licy  a fte r  it  w as cancelled  the
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first tim e, n o tw ith sta n d in g  it  w as a fte r  th e s ix ty  
day lim it, a n d  sen t a  le tte r  re in sta tin g  th e  p o licy  
w ith his ow n sig n atu re  u nd erneath  th e n am e o f the  
insurance com p an y (¡Case p. 42 , 11. 1 5 -4 0 ) .

T o save h im se lf fro m  th e p it  in to  w hich  the w it -
ness h ad  fa llen , he th en  tried  to  m ak e it  app ear  
that the s ix ty  d ay  p eriod  is  com p uted  fro m  the 20th  
day o f th e m on th  in  w hich  th e  p o licy  is issued  
( Case p. 42 , 11. 3 8 -4 0 , a n d  C ase p. 43 , 11. 1 -1 8 ) .  
Then, w hen th e co u rt sa id  to  th e w itn e s s : “ T he  
C o u rt: T hen it is  n ot a  s ix ty -d a y  period , is i t ?  T he  
W itn e s s : W e ll , it  is s ix ty  d ays fro m  th e first o f  
the m onth ” . T h en , w hen the cou rt again  ques-
tioned th e w itn ess he again  changed  h is testim on y, 
v iz .; “ T he C o u r t : I t  is  n ot th e  six ty -d a y  period, 
then. T he W it n e s s : T h a t is tru e. N o , it  is n o t”  
(C ase p. 43 , 11. 1 5 -2 8 ) .

On cross-exam in ation , M r. D o h erty  testified  th at  
he does not k now  the w hereabouts o f  M r. B esh lia n  
who w as an agen t o f th e defend ant and  w ho issu ed  
the p olicy  and  th a t M r. B esh lia n , th e com p an y ’s 
agent, h ad  em bezzled  m onies b e lon gin g  to  the  
com pany (C a se  p. 43 , 11. 1 -3 8 ) .

“ B y  the C o u r t : Q. Did Beshlian have the right to 
collect the premiums and turn them over to you? 
A . Yes, if the premium was paid to him”  (C a se  p. 
46, 11. 1 0 -2 0 ) . T h e  w itn ess sa id  th a t a m o n th ly  

statem ent w as issu ed  b y  the com p an y, b ut he does ' 
not know  w h ether th e m o n th ly  sta tem en t w hich  
was issued b y  M r . B e sh lia n  in clu d ed  th e  p rem iu m  
on this p olicy  ( C a se  p. 4 6 , 11. 2 0 -3 0 ) . Exhibit P-2 
'is a statement acknowledging payment of the pre-
mium for this policy, on the letterhead of Mr. 
Beshlian and addressed to the plaintiffs, under 
date of April 1st, 1928.

The o n ly  oth er w itn ess fo r  the d efen d an t w as a  
M r. T om asko, w h o  says th at, a ctin g  u n d er in stru c-
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tion s fro m  M r. D o h erty , h e  sent both  cancellation  
n otices, as w ell as th e n otice  re in sta tin g  th e  p oli-
c y  a fte r  i t  w as cancelled  th e  first tim e  (C a se  p. 

4 7 , 11. 1 - 2 0 ) .
A t  the close  o f th e case, counsel fo r  the defend-

a n t m oved  fo r  the d irection  o f a verdict “ on  the 
grou n d  th at th e u n con trad icted  te stim o n y  shows 
th a t th is  p o licy  w hich  is th e  su bject o f th is suit 
w a s can celled  p rio r  to  th e  h ap p en in g  o f th is acci-
d en t” . T h e  tr ia l ju d g e  first denied th e  m otion  
an d  a llo w ed  an  exception . C ou nsel for  th e respec-
tiv e  p arties then  su m m ed  up to  th e  ju ry , after  
w hich  th e court ad jo u rn ed  u n til th e fo llow in g  
m orn in g . W h e n  cou rt re-convened at the a d jo u rn -
ed h ou r, the tr ia l ju d ge  ch an ged  h is ru lin g  and  
g ra n ted  th e m otion  to  d irect a  verdict fo r  the de-

fen d an t.
T h e  evidence, th erefore, d em on strates th at M rr 

A . J . D o h erty , w ho h ad  w ritte n  th e first cancella -
tio n  n otice  an d  n otice  re in sta tin g  th e  p olicy , and  
th e a lleged  second can cella tion  notice, a ll up -
on  th e letterh eads o f th e d efen d an t, subscribed  by  
h im , u n d er th e  n am e of th e  G en eral C a su a lty  & 
S u re ty  C o m p a n y , the in su rer, co n stitu ted  h im  the 
au th orized  agen t fo r  th e com p an y , a n d  by  these 
acts the com p an y  h eld  M r . D o h e rty  out as having  
a t least im p lied  a u th o rity  to  rein state  the policy, 
w ith o u t lim ita tio n  o f tim e, or, i f  it sh ou ld  be as-
su m ed  as tru e  th a t M r . D o h e rty , as he says, had  
th e pow er to  rein state  a p o licy  o n ly  w ith in  the 
s ix ty  d ay  lim it, such lim ita tio n  w as n ot m ade  
know n  to  th e  p la in tiffs  an d  w as a  m a tte r  o f abso-
lu te  p riv acy  a n d  secrecy betw een the defendant 
a n d  M r. D o h erty , an d  th is  secret lim ita tio n  is not 

co n tro llin g  on th e p la in tiffs .
M r . D o h e rty  even a fte r  th e  loss w as sustained, 

ackn ow led ged  th a t the p o licy  w a s in  force, discuss-
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ed with the p la in tiffs  the d am age an d  the extent  
of the d am age to  th e in su red  au tom ob ile , an d  o f -
fered to m ake a settlem en t. T he p la in tiffs  h ad  the  
right to rely  o n  th e  a p p a ren t a u th o rity  o f  M r. 
Doherty to act fo r  the com p an y  a n d  the com p an y  

is accordingly b ou n d  b y  M r . D o h e rty ’s acts. T he  
fact that the co m p an y  d id  n ot m ake a rebate  to the  
plaintiffs o f p rem iu m  fo r  th e u n exp ired  term  a fte r  
the alleged can cella tion  su p p orts th e c la im  o f the  
plaintiffs th at, as M r . D o h e rty  to ld  them , th e p o li-
cy was still in  force.

M oreover, th e te stim o n y  o f M r. D o h erty , on ex -
am ination by  the tr ia l ju d ge , w a s  so con trad ictory  

and conflicting th a t h is  cred ib ility  sh ou ld  have  
been properly le ft  to  the ju r y , n ot o n ly  on th e ques-

tion w hether h is a u th o rity  to  rein state  a p olicy  
was lim ited  to  th e  s ix ty  d a y  period , b u t as w ell as  
upon his denial o f h av in g  sta ted  to th e  p la in tiffs  
and M r. B esh lia n  th e co m p an y ’s agen t th at the p o li-
cy w as still in  force an d  upon  a ll o th er p arts  o f  
his testim ony.

There is evidence o f  express a u th o rity  on the  
part o f M r. D o h e rty  to  rein state  a  p olicy , subject  
to the six ty  d ay  lim it as he p u ts it , an d  th e  evi-
dence presents a q u estion  o f fa ct fo r  decision  b y  
a jury  w ith  regard  to  M r. D o h e rty ’s app arent  
authority to  rein state  a  p o licy  w ith ou t th e s ix ty  
day lim itation . I n  th at sta te  o f th e evidence, the  
trial ju d ge sh ou ld  h ave  su bm itted  th e case to  the  
jury for d eterm in ation . H a d  the a lleged  s ix ty  d ay  

lim itation been m ade k n ow n  to the p la in tiffs , the  
plaintiffs w ou ld  h ave been bound thereby, b u t by  
failing to m ak e k n ow n  th e  a lleged  s ix ty  d ay  lim i-
tation the d efen d an t is b arred  fro m  settin g  th at  
up as against th e p la in tiffs . The plaintiffs had the 
7 assume, in the absence of knowledge of the 
M y  day limitation, that Mr. Doherty had the 
authority to bind the defendant by his acts.
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T h e rein statem en t o f  th e p o licy  is a p p a ren tly  a t-

tr ib u ta b le  to  th e  fa c t th at th e  p la in tiffs  h ad  a ctu a l-
ly  paid) th e fu ll am ou n t o f th e  p rem iu m  charged  

b y th e com p an y , to  M r . B esh lia n .

I n  J. Wiss & Sons Co. vs. H. G. Vogel Co., 86 
N . J . L a w  61 8 , th is  cou rt s a id :

“ A s  betw een the p rin cip a l a n d  th ird  per-
sons th e tru e  lim it o f  th e agen t’ s pow er to 
b in d  the p rin cip a l is th e  apparent authority  
w ith  w hich  the agen t is invested . T he prin -
cip a l is b ou n d  b y  th e  acts o f th e agen t w ith -
in  th e apparent a u th o rity  w hich  he k now ing-
ly  p erm its th e agen t to  assum e, or w hich  he 
h olds th e  agen t out to  th e p u b lic  as possess-
in g . A n d  the reason  is th a t to  p erm it the 
p rin cip a l to  d isp ute  th e a u th o rity  o f the 
agen t in  such cases w o u ld  be to  enable him  
to  com m it a fra u d  u pon  in nocen t p erson s.” 
(C it in g  L a w  v. S tokes, 32  N . J . L a w , 249, 
90  A m . D ec. 6 5 5 ) .  (I ta lic s  our o w n ).

T h is  statem en t o f th e la w  w a s reaffirm ed by  this 
cou rt in  White Door Bed Co. vs. United States 
Mortgage & Title Guaranty Co. of New Jersey, 7 
A . B . 2 1 6 , w here th e la w  as declared  in  th e cited  

case w as re-stated  w ith  app roval.

In  th e la st  c ited  case, th is court a lso  s a id :

“ B u t  a ssu m in g  th a t no such au th o rity  was 
a c tu a lly  vested  in  V ic e  P resid en t W a r d , that 
fa c t is  n ot n ecessarily  a b ar  to th e respond-
en t’ s righ t o f action . * * * In  v iew  o f the tes-
tim o n y  to  w hich  referen ce h as been m ade, it 
w as c le a rly  th e fu n ctio n  o f the ju ry , an d  not 
o f th e cou rt, to  d eterm in e w h ether or not 
W a r d , in  re ferrin g  the m a tte r  o f th e respond-
en t’ s assig n m en t to  P erse lay  fo r  the la tte r ’s 
con sideration  a n d  d eterm in ation , w a s act-
in g  as th e d u ly  au th orized  rep resen tative  of 
th e a p p e llan t, and , i f  n ot, w h ether h is action
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w as w ith in  h is apparent a u th o rity  as vice  
p residen t o f th e corporation . F o r  the rea-
son in d icated , w e conclude th at th is groun d  
o f  app eal is w ith o u t lega l su bstan ce .”  
(I ta lic s  o u r  o w n ).

In  J. TFiss & Sons Co. vs. H. Q. Vogel Co., su pra, 
this court d e c la r e d :

“ T h e q uestion  in  every such case is 
w hether th e p rin cip a l h as, by  h is v o lu n ta ry  
act, p laced  the agen t in  such a situ ation  th at  
a person  o f o rd in a ry  prudence, conversant  
w ith  business u sages a n d  the n atu re o f the  
p articu la r  b usiness, is ju stiiied  in  p resu m in g  
th at such agen t h as a u th o rity  to  p erform  the  
p articu la r  act in  question , and  w hen th e p a r -
ty  re ly in g  u pon  such a p p aren t a u th o rity  p re -
sents evidence w hich  w ou ld  ju s t ify  a  finding  
in  h is fa v or , he is e n titled  to h ave th e ques-
tion  su b m itted  to  the ju r y .”

POINT I I .

The reinstatement of the policy by Mr. Doherty 
is binding upon the defendant, although not made 
by endorsement signed by the president and sec-
retary of the company.

A lth ou gh  th e p o licy  provides th a t “ N o  change in  
the A greem en ts, C on d ition s or  D e c la ra tio n s o f th is  
Policy, either p rin ted  or w ritten , sh all be v a lid  u n -

less m ade by  end orsem ent sign ed  b y  the P residen t  
and S ecretary  o f the C o m p a n y ,”  the rein statem ent  
of the p olicy  w as b in d in g  upon the d efen d an t w ith -
out such end orsem ent, because, a fte r  th e p olicy  

^ as cancelled  th e  first tim e, M r. D o h e rty  h ad  re-
instated the p o licy  an d  the com p an y acquiesced in  
this act o f its  rep resen tative , w ith o u t a n y  such en-
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dorsem en t b ein g  m ad e b y  the P resid en t and  Sec-
reta ry  o f  th e com p an y. T he com p an y  should  
thereby be h eld  to  h ave w a iv ed  th at p rovision  of 
th e p olicy , b y  r a tify in g  th e act o f M r . D o h erty  in  
once re in sta tin g  the p olicy , w ith ou t such an  en-
dorsem ent. T h e  p la in tiffs  h ad  th e  righ t to  pre-
sum e th a t the d efen d an t h ad  w aived  th at p rovi-
sion  o f the p olicy , an d  th at M r . D o h e rty  h ad  b in d -
in g  a u th o rity  to  again  rein state  th e p olicy , w ithou t  
such endorsem ent. H e re  again , th e  com p an y is 

b ou n d  b y  th e  acts o f its  agen t, because, firstly , by  
the ap p aren t a u th o rity  o f th e agen t to  b in d  the  
com p an y , and  second ly , b y  th e co m p an y ’s ow n acts, 
in  ra tify in g  th e acts o f  M r . D o h e rty  w hen h e re-

in sta ted  the p o licy  th e first tim e.

CONCLUSION,

For the foregoing reasons, we respectfully sub-
mit that the judgment entered in the Supreme 
Court, on the motion to direct a verdict in favor 
of the defendant, should be reversed.

R e sp e c tfu lly  su bm itted ,

F E D E R  & R I N Z L E R ,  
A tto rn e y s  o f P la in tiffs -A p p e lla n ts .

Fed e r  & Rin z l e r ,
O f C ou nsel.
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BRIEF OF DEFENDANT-APPELLEE.

This matter is on appeal from the judgment en-
tered in the Supreme Court for the defendant- 
appellee on the verdict which the jury returned by 
direction of the trial court.

Statement of Facts.

On March 8th, 1929, the defendant-appellee, 
General Casualty and Surety Company, issued ta 
the plaintiffs-appellants an insurance policy, cov-
ering a certain Buick sedan automobile owned by 
them, for damage which the said automobile might 
receive through collision (S. C., 11, 11. 1-10; 53, 

• et seq.). The coverage term was from March 8th, 
1929 to March 8th, 1930 (S. C., 11, 11. 8-9). The 
premium for the policy was $130.20 (S. C., 53; 13, 
1. 39).
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On May 10th, 1929, the defendant company sent 
to the appellants, at the address given in the pol-
icy, 168 Brook Avenue, Passaic, New Jersey, a 
cancellation notice (S. C., 16,11. 31-33; 17,11. 23-25; 
39, 11. 31-33; 56, exhibit D -l). This notice is as 
follows:

“ J. H. P ea bsq n  a n d  C. P. P e a r s o n , Jr .,
10 168 Brook Ave.,

Passaic^ N. J.
(A) You will please take notice, that pur-

suant to the terms and conditions of Auto-
mobile policy # A-64833, issued to you by the 
General Casualty and Surety Company, and 
effective as of Mar. 8,1929, is hereby cancelled. 
Cancellation effective as of the 10th day of 
May, 1929, at 12:01 P. M., standard time, at 
the place where said policy was countersigned. 
Reason: Non-payment of premium.

20 (B) Adjustment of the premium earned
and due the company has been determined as 
provided by the policy.

(C) Enclosed you will find invoice covering 
premium 24.26 earned during time said policy 
was in force.

Yours very truly,
Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Co mp a n y , 

By A. J. D o u g h e r t y .
(S. C., 56).”

30 Subsequently, Allen J. Dougherty, Branch Man-
ager of the Newark Office of the appellee company, 
received a telephone call from Morris Beshlean, 
the agent of the company through whom the policy 
in question was issued, who advised him that the 
premium would be paid (S. C., 38, 11. 29-34).

Pursuant to this conversation, Dougherty sent 
out a reinstatement notice (S. C., 18,11.10-13; 38,11. 
34-37) to the appellants. This notice, which was 
received in evidence and marked Exhibit D-2 

40 (S. C., 57), is as follows:
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“  J. H. P earson  an d  C. P. P e a rs on , J r .,

168 Brook Ave.,
Passaic, N. J.

You will please take notice that Automobile 
policy #A-64833 issued to you by the Gen-
eral Casualty and Surety Company, under 
date of March 8th, 1929, and cancelled under 
date of May 15th, 1929, is hereby reinstated ,«  
as of May 15, 1929, and is in. full force and 
effect as of such date.

Yours very truly,
Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Co mp a n y ,

By A. J. D o u g h e r t y . ”

However, even after this reinstatement notice 
had been sent, on the strength of the promise to 
pay, the premium was not paid (S. C., 39, 11. 33- 
35). Consequently, it was again cancelled (S. C., 20 
39, 11. 37-39) and a second cancellation notice dis-
patched to appellants (S. C., 39, 11. 38-40; 40, 11.
1-3).

This second cancellation notice was dated June 
10th, 1929 and was marked Exhibit D-3 in evi-
dence (S. C., 58; 19,1. 20). Its language is as fol-
lows:

“  J. H. P earson  a n d  C. P. P e a rs on , J r .,
168 Brook Ave., 3Q

Passaic, N. J.
(A) You will please take notice that pur^ 

suant to the terms and conditions of Auto-
mobile Policy #A-64833, issued to you by the 
General Casualty and Surety Company, and 
effective as of March 8th, 1929, is hereby can-
celled. Cancellation effective as of the 15th 
day of June, 1929, at 12:01 P. M. standard 
time, at the place where said policy was coun-
tersigned. Reason: Non payment of pre-
mium. •
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(B) Adjustment of the premium earned 
and due the company has been determined as 
provided by the policy.

(C) Enclosed you will find invoice cover-
ing premium, $35.31 earned during time said 
policy was in force.

Yours very truly,
Ge n e r a l  Ca s u a l t y  a n d  Su r e t y  Co m p a n y , 

By A. J. D o u g h e r t y . ’ 1

Registered mail was employed in the sending 
out of this notice. It was received and receipted 
for on the return card by Martha W. Pearson, wife 
of appellant, C. P. Pearson (S. C., 36, 11. 39-40). 
This receipt was placed in evidence by consent and 
marked Exhibit D-4 (S. C., 37, 11. 1-6).

While appellants have printed all the other ex-
hibits in the case, they have failed to include the 
return receipt. The record, p. 59, simply says: 
liExhibit D-4. Return receipt.”  The receipt 
should have been set out in full, since it shows the 
date of delivery of the second cancellation notice 
to the wife and her acknowledgment of its delivery 
as of June 13th, 1929.

Since the service of the state of case, a stipula- 
30 tion has been filed containing a copy of the said 

return receipt and an agreement that it be con-
sidered part of the state of case.

In any event, the policy itself provides, in con-
nection with the cancellation:

‘ * Se c t io n  I.
Notice of cancellation in writing mailed to 

or delivered at the address of the assured as 
given herein, shall be a sufficient notice from 
the company.”  (S. C., 53).40



The second cancellation notice, as well as the 
others, was sent out by the witness Tomasko by 
registered mail and he subsequently received back 
the return receipt marked D-4 (S. C., 47,11.17-30).

On July 19th, 1929, a month and four days after 
the cancellation of the policy, the appellants ’ auto-
mobile was involved in a collision and damaged 
(S. C., 36,11. 36-37). The company refused to pay 
the resultant claim because of the cancellation of 
the policy.

The appellant, C. P. Pearson, testified that the 
week following the accident (S. C., 35, 11. 1-3), 
Beshlian took him to Mr. Dougherty’s office (S. C., 
31, 11. 1-4). There they had a conversation with 
Dougherty, during the course of which Beshlian 
asked Dougherty if the appellants’ policy “ was in 
force”  and Dougherty said “ Yes.”  (S. C., 31, 11. 
16-20).

Dougherty denied this statement (S. C., 43, 11. 
27-30). He further said he had no authority to re-
instate or carry any policy where the premium is 
unpaid over a period of sixty days (S. C., 40, 11. 
32-37). The sixty day period referred to, accord-
ing to the practice of the company, is computed 
from the twentieth of the month (S. C., 42, 11. 38- 
41). He also said he did not reinstate appellants’ 
policy after June 15th, 1929 (S. C., 41, 11. 13-15).

There is a reference in appellants ’ brief to some 
testimony that Dougherty offered to settle fhe 
claim during this conversation (page 5 of Brief). 
This testimony was stricken out at the trial and is, 
of course, not available to appellants on this ap-
peal (S. C., 32, 11. 1-10; 11. 20-25).

10
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P O I N T  O N E .

The trial court did not err in directing a 
verdict for the defendant-appellee since the 
policy in question had been cancelled prior to 
the date of the accident, in which the appellants’ 
automobile was damaged.

The appellants introduced some evidence to 
show that the premium in question had been paid 
to Beshlian, the company’s agent, in West New 
York. This testimony had not been set forth in the 
outline of the facts because, under the circum-
stances of the case, it is immaterial whether or not 
the premium had been paid. The provisions of the 
policy confer on either party to the contract the ar-
bitrary right of cancellation at any time. No rea- 

20 son is required to be given in order to render the 
cancellation effective. The statement of a reason 
in the cancellation notice is superfluous and, con-
sequently, its accuracy is immaterial.

So much of the cancellation clause as is perti-
nent is as follows:

“ This policy may be cancelled at any time 
by either of the parties upon written notice 
to the other party, stating when thereafter 
cancellation shall be effective and the date of 

a * cancellation shall then be the end of the policy
period. ’ ’

This provision was construed by the Supreme 
Court in Sigler v. New Amsterdam Casualty Co., 
3 Misc. 1069, in accordance with the view above set 
forth. There the insurance company issued a com-
pensation policy to the plaintiff. The estimated 
premium was $27. Plaintiff paid this to his brok-
er, who, in turn, gave it to the representative of 

40 the company. Subsequently, notice of cancellation
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was sent to the plaintiff, the reason given being 
non-payment of premium. Later, a loss occurred 
and the company denied liability. At the trial, a 
verdict was directed for the company.

On appeal it was urged that the cancellation was 
ineffective because the reason given in the notice 
—non-payment of premium—was untrue.

The Supreme Court said:
“ The untruthfulness of the reason for can-

cellation was immaterial because, under the 
terms of the policy, no reason was required 
to be assigned.’ ’

Appellants concede receipt of the second can-
cellation notice, which was dated June 10th, 1929, 
and which by its terms became effective as of June 
15th, 1929. They admit that the accident in which 
the car was damaged occurred on July 19th, 1929 
over a month after the effective date of the can-
cellation.

Unquestionably then, appellants had no insur-
ance coverage on their automobile at the time of 
the accident.

Their sole argument against the directed ver-
dict is that a jury question was made out as to 
whether the policy had been reinstated by their 
testimony that Dougherty had said the following 
week after the accident that the policy was in 
force, and his denial of this alleged statement. 
This in effect is a contention that if the jury 
found that Dougherty had said after the accident 
that the policy was in force, such statement would 
effect a retroactive reinstatement of the policy and 
render the company liable for a loss, which oc-
curred while the policy was not in force.

An analysis of this claim, will reveal its tenuous 
character. On June 15th, 1929 the effective date

10
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of the second cancellation, the contract between 
the parties came to an end. There no longer ex-
isted any future liability under the policy, either 
for the company against appellants or vice versa. 
A reinstatement, therefore, after this date would 
renew the life of the policy only as of the date of 
the reinstatement. There would be no obligation 

10 on the part of the company for any loss which oc-
curred during the interim between the date of can-
cellation and the date of renewal—at least, in the 
absence of full knowledge of the loss and an ex-
press agreement made by the properly constituted 
authority of the company that the renewal should 
be retroactive.

Consequently, accepting appellants’ theory that 
Dougherty’s statement, if believed to have been 
made, by the jury, amounted to a reinstatement, 

20 it does not help them nor create a liability against 
the company for the loss, since it postdated the 
loss and created future, not past liability.

The contract here was at an end on June 15th, 
1929. The parties bore the same relation to each 
other as if they had never contracted. To revive 
the policy in this posture of affairs required a 
new consideration and even then it would cover 
only future losses. There is no evidence here of 
a new consideration. Appellants do not even give 

30 a reason for the alleged reinstatement.
In 3 Cooley’s Briefs on Insurance, 2356, it is 

said that “ where a policy has been forfeited by a 
breach of warranty or condition, it can be revived 
and reinstated only by new agreement based upon 
a valid consideration. ’ ’

Further, at p. 2931:
“ A tender of payment after the loss has 

occurred cannot revive a policy, so as to ren-
der the company liable for the loss. Even if 

4Q a payment is accepted after the loss, it does



not relate back, so as to render the insurer 
liable for the loss but only revives the policy 
for the remainder of the term.”

See
Dooley v. Georgia Casualty Co., 1 Misc. 

491.

Furthermore, Dougherty’s testimony is uncon-
tradicted that he had no authority to reinstate the 
policy at the time the appellants claim the rein-
statement was made. This uncontradicted evi-
dence, in any event, removes any efficacy that the 
statement attributed to Dougherty might have. 
The situation is somewhat akin to that where an 
operator of an automobile, who is not the 'owner, 
takes the stand and testifies that he was on his own 
business at the time of the accident or deviated 
from the course of his employment, or had the 
car without the owner’s permission, thus by his 
uncontradicted and uncontroverted testimony neg-
ativing the presumption of agency which arises 
by implication of law upon proof of operation.

Appellants seek to surmount this obstacle by 
saying that the.defendant held Dougherty out to 
the public as its agent and the company should, 
therefore, be bound by his acts, since they (appel-
lants) had no knowledge of any limitations on his 
authority.

This argument is specious and not pertinent to 
the issue at bar. Appellee does not dispute the 
legal proposition that an agent is generally in-
vested with those powers he appears to have or 
which appear to be necessarily or reasonably in-
cident to his office, and that the principal is bound 
to third persons by the acts of the agent in the 
performance of these apparent powers, regard-
less of any secret limitations on them imposed by 
the principal. The legal background for this prin-
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ciple is estopped. The courts charge the prin-
cipal with the acts of the agent done in the ap-
parent scope of his authority, where a third person 
has changed his position through dealings with 
the agent relying on the agent ’s indicia of author-
ity.

This legal tenet has no relevancy to the present 
issue since there certainly is nothing to warrant 
the application of an estoppel. Appellants did 
not change their position to their detriment 
through a reliance upon any authority Dougherty 
seemed to have. Their insurance contract was at 
an end, their loss had accrued and their rights 
under the contract were fixed when they came to 
see Dougherty. Nothing he then said or did, could 
or did, in any wise change their position to their 
detriment by relying upon it.

20

P O I N T  T W O .

The alleged reinstatement of the policy is not 
binding upon the defendant company since the 
conditions of the policy can be changed only by 
endorsement signed by the secretary and pres-
ident of the company.

3Q Appellants ’ policy provides :
“ No change in the agreements, conditions 

or declarations of this policy, either printed 
or written, shall be valid unless made by en-
dorsement signed by the President and Sec-
retary of the Company.”

(Condition K ).
The policy further provides :

“ In consideration of the payment of the 
premium and * * * the General Casualty and 

40 Surety Company, herein called the company,
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in consideration of the premium herein pro-
vided * * * does hereby agree * * * to insure, 
etc. * * *.”

The payment of the premium was an essential 
element of the contract. The company contended 
it had not been paid and, therefore, cancelled the 
policy on June 15th, 1929. Dougherty had no au-
thority to waive the payment of the premium with-
out the endorsement required by the policy.

The courts in construing the provisions of in-
surance policies, relating to change by endorse-
ment, have universally held that only those pro-
visions or conditions which are required to be per-
formed after the loss can be waived and not those 
which go to the formation and continuance of the 
contract. Certainly, the payment of the premium 
is a condition which relates to the formation or 
continuance of the contract.

In Robbins v. Farmers Mutual' Fire Ins. Assn., 
4 Misc. 533, the defendant company issued a fire 
policy which provided for the payment of assess-
ments within thirty days after notice. Policy also 
stated that no officer, agent or other representative 
had power to waive any provision or condition of 
the policy.

Notice of assessment was given to plaintiff which 
provided that: “ In default of payment within 
thirty days from the date of this notice, your pol-
icy will be null and void.’ ’

Plaintiff testified he visited office of local agent 
of the company and informed him that he was 
short of money and could not pay the assessment 
“ right now.”  The agent thereupon (according 
to the plaintiff’s testimony) called the secretary of 
the company on the telephone and as a result of 
the conversation, informed him that if he would 
pay the assessment before any other became due 
“ it would be all right.”

10

20

30

40

0



12

Defendant later notified plaintiff that his policy 
was null and void for failure to pay the assess-
ment referred to. Subsequently, a loss occurred. 
Defendant company denied liability.

At the trial a motion by the defendant for a 
directed verdict was denied and the case submit-
ted to the jury to determine the question of waiver 

2Q of the forfeiture clause of the policy by the action 
of the local agent and the secretary of the com-
pany.

This ruling was reversed on appeal, the Su-
preme Court saying:

“ We cannot concur in the view of the court 
that the promised extension of time by the 
secretary and the local agent, if proved, was 
a waiver of the forfeiture clause. While it 
is well settled that conditions in the policy 
which are to be performed after a loss has 

2 0  occurred may be waived by an officer or agent
of the company, it is equally well settled, we 
think that no such power exists with relation 
to the conditions and provisions in the policy 
which relate to the formation and continuance 
of the contract of insurance and are essential 
to the binding force of the contract while it 
is running.”

Citing
Carson v. Jersey City Ins. Co., 43 L. 300; 

** Dimick v. Metropolitan Ins. Co., 69 L.
398.

The same rule is set forth in the case of Wheeler 
v. U. S. Casualty Co., 71 L. 398, where the court 
said:

“ There is another insuperable objection to 
the first count. It refers to the copy of the 
policy annexed to the declaration and made 
part thereof. The policy provides that ‘ no 

40 condition or provision shall be waived or al-
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tered by anyone unless by written consent of 
an officer of the company at the home office.’ 
The term for which the policy was to run is 
one of these ‘ conditions and provisions which 
relate to the formation and continuance’ of 
the contract to be performed after the loss 
has occurred. It is only to the latter class of 
cases that such provision has been held to be 
inapplicable.”  (Snyder v. Insurance Co., 30 
Vr. 544.)

It is, therefore, respectfully submitted that the 
policy of insurance in question was cancelled prior 
to the time of the accident and that the trial court 
did not err in directing a verdict for the defend-
ant-appellee.

H A R L E Y , C O X  & W A L B U R G , 

Attorneys of Defendant-Appellee.

J o h n  J. F r a n c is ,
Of Counsel.
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