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Notice of Appeal.

Filed June 27, 1930.

itptn Jprapy é€upmnp (Enuri.

Passaic County.

J. H Pearson and C P Pear-

son, Jil,
Plaintiffs,
Action at Law.
vs.
Notice
General Casualty and Surety 3f Appeal.
Company,

Defendant.

To: Harley, Cox and Walburg, Esqgs .,
Attorneys of Defendant:

Sirs :

Please Take Notice that the plaintiffs do hereby
appeal to the New Jersey Court of Errors and Ap-
peals in the last resort in all causes from the whole
and every part of the final judgment entered in
the above entitled cause, in favor of the defendant

and against the plaintiffs.
Dated: June 24th, 1930.
Respectfully yours,

FEDER & RINZLER,
Attorneys of Plaintiffs.

Service of the within instrument is hereby ac

knowledged this 25th day of June, 1930.

HARLEY, COX & WALBURG,
Attorneys of Def.
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Grounds of Appeal.
Filed June 27, 1930.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

J. H. Pearson and C. P. Pear-
son, Jr.,
Plaintiffs-Appellants, Action at Law.
s On Appeal.

Grounds
General Casualty and Surety of Appeal.
Company,

Defendant-Appellee.

To: Harley, Cox & Walburg, Esgs .,
Attorneys of Defendants-Appellees:

Sirs:

Please Take Notice that the plaintiffs-appellants
assign the following grounds of appeal on their
appeal to the Court of Erros and Appeals of New
Jersey from the whole and every part of the final

judgment entered in this cause:

1. The trial court erred in directing a verdict
of no cause of action in favor of the defendant-ap-

pelee and against the plaintiffs-appellants.

2. The trial court erred in not submitting the
cause to the jury for their determination, it being

a question of fact for a jury to decide.
Dated: June 24th, 1930.

FEDER & RINZLER,
Attorneys of Plaintiffs-Appellants.



Grounds of Appeal.
Service of within instrument acknowledged this
25th day of June, 1930.

HARLEY, COX & WALBURG,
Attorneys of Defendant.

10
Complaint.
Filed September 30, 1929.
NEW JERSEY SUPREME COURT.
Passaic County.
J. H. Pearson and C. P. Pear-
son, Jr.
Plaintiffs,
vs. Action at Law.
General Casualty and Surety Complaint.
Company,
36 Clinton St., Newark, N. J.
Defendant.
Plaintiffs residing in the City of Passaic, Coun-
ty of Passaic and State of New Jersey, say that: ;0

1. On March 8th, 1929, the defendant company
was engaged in the issuing of insurance policies
indemnifying people against all loss, pilferage or
injury to automobiles, such as resulting in colli-

sion or accident.

2. Said defendant company for a premium paid
to it by the plaintiffs herein issued Policy No.

A 64833 and amongst other things agreed as fol-
lows: 4U



4
Complaint.

“To insure the Assured against actual loss,
of or damage to any automobile described in
said Declarations, including its operating
equipment and tires, if caused solely by ac-
cidental collision with another object, or by
upset, excluding however, damage to tires
unless other material damage to the auto-
mobile is sustained and excluding also dam-
age or destruction by fire from any cause
whatsoever. The total damage to the insur-
ed automobile resulting from any one acci-
dent or collision shall be considered in the
aggregate as constituting one claim, and
from the total amount so determined there
shall be deducted the amount stated to be
deductible in Declaration 7, and the Com-
pany shall be liable for loss or damage in ex-
cess of the deductible amount only.

3. On the 19th day of July, 1929, the automo-
bile of said plaintiffs, to wit, a Buick Sedan was
totally demolished by reason of an accident occur-
ring to it, resulting in damages to the plaintiffs in

the sum of Two Thousand ($2,000.00) Dollars.

4. Plaintiffs have complied in all respects with
all the terms, conditions and provisions of said
policy and although due demand has been made
for the payment of the aforesaid sum, defendant
has failed and refused and still fails and refuses

to pay the whole or any part thereof.

Wherefore plaintiffs demand damages in the sum
of Two Thousand ($2,000.00) Dollars, together
with costs of suit.

FEDER & RINZLER,
Attorney of Plaintiffs.



Filed September 30, 1929.
NEW JERSEY SUPREME COURT,

Passaic County.

J. H. Pearson and C. P. Pear-
son, Jr.,
Plaintiffs,
vs, Action at Law.

Answer.

General Casualty and Surety
Company,
Defendant.

Defendant, General Casualty and Surety Co.,

answering the plaintiffs’ complaint, says that:

1. It denies the allegations of paragraphs one,

three and four.

2. It admits the allegations of paragraph two.

FIRST SEPARATE AND DISTINCT
DEFENSE.

1. The policy of insurance referred to in the
plaintiffs’ complaint provided, among other things,
the condition I-Cancellation: “This policy may be
cancelled at any time by either of the parties upon
written notice to the other party, stating when
thereafter cancellation shall be effective and the
date of. cancellation shall then be the end of the
policy period. If cancelled by the Assured, the
Company shall receive or retain the short rate pre-
mium calculated according to the table or short
rates printed hereon. If cancelled by the Com-

pany, the Company shall be entitled to the earn-
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Answer.

ed premium pro rata. Notice of cancellation in
writing, mailed to or delivered at the address of
the Assured as given herein, shall be a sufficient
notice from the Company. The check of the Com-
pany, or of its duly authorized agent, or represent-
ative, may be similarly mailed or delivered in sat-
isfaction of any unearned premium, otherwise, un-

earned premium shall be payable on demand.

2. On or about the 10th day of June, 1929, the
defendant company sent a notice by registered
mail, to the plaintiffs at the address given in their
policy, notifying the plaintiffs that the policy
would be cancelled as of June 15th, 1929, at 12:01
P. M., standard time.

3. Thereafter and on the 15th day of June, 1929
at 12:01 P. M., standard time, the policy of the de-
fendant company issued to the plaintiffs was can-
celled by the defendant company in accordance
with the notice sent to the plaintiffs as set out

above.

4. There was no policy of insurance in effect
with the defendant .company insuring the plain-
tiffs against the loss described in the plaintiffs’

complaint at the time of the alleged accident..

HARLEY, COX & WALBURG,
Attorneys for Defendant.



Reply.

Filed October 17,

1929.

NEW JERSEY SUPREME COURT.

J. H. Pearson and C. P. Pear-

General

Passaic Count

Company, |

Defendant.

y.

Casualty and Surety 1

1
J

son, Jr., I
Plaintiffs,
vg (Action at Law.

Plaintiffs, replying to the answer filed by the de-

fendant in the above entitled cause, say that:

AS TO FIRST SEPARATE AND DISTINCT

DEFENSE.
1. Plaintiffs deny each and every allegation
contained therein.
2. Plaintiffs deny each and every allegation

contained therein.

3. Plaintiffs deny each and every allegation
contained therein.
4. Plaintiffs deny each and every allegation

contained therein.

FEDER & RINZLER,

Attorneys for Plaintiffs.

jo
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Testimony.

NEW JERSEY SUPREGME COURT.

Passaic Circuit.

J. H Pearson and C P Pear-

son , Jr.,

10 Plaintiffs,
At Law.

General Casualty and Surety

Company,
Defendant.

Paterson, N. J., June 2, 1930.

20 Before Hon. William B. Mackay, Judge,

and a Jury.

Appearances:
For the Plaintiffs: Feber & Rinzler, Esqgs.
For the Defendant: Harley, Cox & Wal
burg, Esqs ., by John J. Francis, Esq.

(A jury was called and sworn and coui»-

sel for the respective parties opened to the

jury.)

JULIAN H. PEARSON, sworn.
Direct-examination by Mr. Feder:

Q. Mr. Pearson, you are one of the plaintiffs in

this case? A. Yes, sir.

Q. Were you the owner of an automobile in

44 1929? A. Yes, sir.



Julian II. Pearson—Direct.

Q. What kind of an automobile? A. Well, my
brother and myself owned a 1929 Buick brougham.

Q. Where did yon purchase this automobile? A.
From the Bergen Auto Company.

Q. Was it a new car when purchased? A. Yes.

Q. What did you pay for it? A. $2,135.

Q. Do you recall the exact time when this Avas
bought? A. Well, it Avas about the second week
in August, I think, when the new 29’s came out,
as soon as we could get delivery.

Q. In what year? A. In ’29, Ahen the 29's
came out. That was in ’28.

Q. Noav, then, your business is Avhat? A. Car-
penter.

Q. Did this car subsequently become involved in
an accident? A. Yes, sir.

Q. Where? A. In Wayne Township.

Q. Under what circumstances? A. Well, this
car was wrecked on the Pompton Turnpike; it ran
into a culvert, was crowded off the road by another
car was the story that was told to me.

Q. You were not there? A. No, I was not in
the car.

Mr. Feder: Is there any denial about the
accident?

Mr. Francis: No; we admit it was involv-
ed in an accident. We do not know to what

extent it Avas damaged.

Q. Were you able, subsequent to the injury to
this car, to use it or operate it? A. No, it was
beyond repair, so they said.

Q. Where was the car taken?

Mr. Francis: May it please the Court, I
ask that the auto was beyond repair be

stricken out.

10

30
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Julian H. Pearson—Direct.
The Court: Yes.

Q. Well; subsequent to this accident were you
able at any time after that to operate' this car?
A. No.

Q. Where was it taken, if anywhere? A. It
was taken to a garage at Mountainview.

Q. Then subsequent to that where was it taken?
A. I reported the accident to Mr. Breslin, the one
that carried the policy, and he ordered me to have
the car—

Mr. Francis: I object to that, if the Court
please.

The Court: Yes.

Q. Now, wait a minute. Just tell us where it
was taken after this Mountain View garage? A.
To the Bergen Auto Company.

Q. Where is the Bergen Auto Company? A.
In Passaic, New dJersey.

Q. Who was the gentleman in the Bergen Auto
Company with whom you dealt respecting the pur-
chase of this car? A. Well, Mr. Easter.

Q. Is he in court? A. Yes, he is present.

Q. Is that the man that you bought the car from
as the representative of the Bergen Auto Com-
pany? A. I wouldn’t say that. Mr. Easter was
the manager, sales manager for the company. We
purchased the car from a salesman.

Q. Under him? A. Under Mr. Easter.

Q. Now, then, did you personally issue any
checks to the payment of a premium on this policy
of insurance issued by the General Casualty and

Surety Company? A. Yes.

Mr. Feder* Counsel consents, if your Hon-



Julian H. Pearson—Direct.

or please, to the offer of an insurance policy
bearing number A-64833 issued by the Gen
eral Casualty and Surety Company, issued
to J. H. Pearson and C. P. Pearson, Junior,
168 Brook Avenue, Passaic, on March 8,
1929, to March 8, 1930, and covering a sedan
1920, factory numbers M-2296083, Buick,
MD1-51-29, S-2171164. Any objection?
Mr. Francis: We have no objection to

this, Mr. Feder.
(Policy of insurance marked Exhibit P-1.)

Q. Did you ever receive the return of any pari,
of the premium that you paid for this policy, which

is offered in evidence as Exhibit P-1?
Mr. Francis: I object.
A. No, sir.

Mr. Francis: I object on the ground there
is no testimony in the case as yet that the
premium “tas paid.

The Court: Did he testify to that?

Q. Did you pay the premium? A. Yes, sir.
Q. Was this premium or any part of it ever re

turned to you? A. No, sir.
Cross-examination by Mr. Francis:

Q. Where do you live now, Mr. Pearson? A.
153 Marietta Avenue, Passaic.

Q. Where did you live at the time this policy
was issued? A. I lived 168 Main Avenue.

Q. Were you living there at the time this acci-
dent happened? A. Yes.

Q. Were you living there at the time this poli-
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Julian H. Pearson— Cross.

cy was issued? A. I don’t know whether I
wouldn’t say. I think I was on Brook Avenue
then. Isn’t the policy made out to Brook Avenue?

Q. Yes, Brook Avenue, Passaic. That is where
you were living at the time this policy was issued?
A. Yes.

Q. How long did you live there after the policy
was issued? A. I wouldn’t like to say. I dont
remember the date I moved from there. That is
where my brother was living.

Q. Can you tell us approximately how long you
lived there after the policy was issued? A. No;
my brother was living there then, and I couldn t
say exactly the time I left; but it wasn’t two
blocks— I never moved two blocks away from that
address.

q. Are you J. H. or C. P.? A. J. H.

Q. You are J. H., and Martha W. Pearson is
your wife or your brother’s wife? A. My brother s
wife.

Q. He is the one who lived on Brook Avenue?
A. On Brook Avenue.

Q. You were living with him at the time this
policy whs issued? A. Yes, I was there.

Q. What was the premium on this policy? A.
Well, I wouldn’t like to say offhanded; I think you
have checks there showing what was paid and the
receipt.

Q. What was the amount of the premium that
you paid? A. What was the amount I paid?

Q. Yes. A. Well, the premium was paid— we
had a policy on a car before that.

Q. No; I merely asked you what was the amount
of the premium on this policy. A. May I see the

check you have which is signed by my name?
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Julian H. Pearson—Cross.

(Paper produced.)

A. I gave a check on March 16, 1929, of $26.85.
We had a return from a previous policy we had on
another car that we had and transferred, and we
got the premium back of— haven’t you a receipt
there from H. B. Clark? I would like to see the
receipt to see the amount that was refunded.

Q. Is the payment of this premium represented
by those checks that you have? A. Yes.

Q. Well, can’t you tell us what the amount of
each check is? A. Well, these checks were paid to
H. B. Clark and we have the checks, cancelled
checks, of H. B. Clark paid for the policy. The
amount of it is $130.20.

Q. The amount of your checks which you say
went to pay this premium— A. $130.20.

Q. One check? A. Two checks.

Q. What are the amounts of each? A. The
amount is $73.15 and $66.25. Just a moment on
that. Let me get that right, now. (Examines
papers.) We got a refund of $52.55 for our other
policy; my brother gave a check of $56.80 and I
gave a check of $26.85.

Q. Both of those checks are drawn to H. B.
Clark? A. H. B. Clark, and here is the checks
that H. B.—

Q. Just a minute. H. B. Clark is the insurance
broker, is he, who paid— who procured this insur-
ance policy for you? A. Yes, sir.

Q. Why did you issue two checks for this pre-
mium instead of one? A. For the simple reason
my brother and myself owned the car together, and
we had made the amount out.

Q. The premium on this policy was $130.20, was-

n’t it? A. Yes, sir; it is on the receipt.

20

;10

40
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Julian H. Pearson—_Cross.

Q. Why did yon issue your check for $26.85 and
your brother for $56.80, both to Mr. Clark? A.
Maybe I didn’t have enough money in the bank to
pay my part and my brother put that additional
amount on it.

Q. You are sure that the refund that you ob-
tained on that other policy was $52.55? A. Well,
it was enough to make up the policy. We have
the cancelled checks.

Q. Are you sure the refund on the other policy
was $52.55? A. I would not say to the exact
penny.

Q. Didn’t you pay this premium to the exact
penny? A. Yes, sir.

Q. Now, this policy that was conceded, that you
mentioned, was in the National Casualty Company,
wasn’t it? A. I couldn’t say offhand. I haven’t
the policy.

Q. Don’t you remember what company your poli-
cy was in before this one? A. I do not.

Q. That policy was cancelled for non-payment of
premium, wasn’t it? A. I could not say.

Q. Don’t you know whether or not it was can-
celled for non-payment of premium? A. Not that
I know. It was cancelled for— not that policy on
that car. We had a refund. We had a check on
a refund.

Q. Didn’t you say some time ago that the refund
on this National Casualty policy amounted to
$73.15? A. I did not state what company it was
or anything of that kind.

Q. You are not C. P. Pearson, are you? A. No,
I am not. I am J. H.

Q. This refund that you speak of from the
National Casualty Company, did you see the check
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Julian H. Pearson—Cross.

that came back from that company which you say
constituted a refund on the first policy? A. A re-
fund on the first policy? Well, I wouldn’t say for
sure, but as well as I remember we gave Clark that
check and the balance that was in our checks to
make up the amount.

Q. Then, you did see a check from the National
Casualty Company? A. No, I did not say for
positive.

Q. You don’t know what the amount of that
check was? A. No, I do not. We paid— that is
the receipt for what we paid for this policy, $130.-
20.

Q. Those two checks that you have there, one
for fifty-six dollars and some cents and one for
$26 are both drawn to your broker, Clark? A.
Yes.

Q. What Clark did with that money you don’t
know, do you? A. Yes, sir.

Q. Of your own knowledge? A. Yes; we have
the cancelled—

Q. Just a minute. Did you see Clark turn that
money over to anybody? A. No, sir.

Q. So that when you say Clark turned that over
to somebody else, that is information you have ob-
tained from Clark, isn’t it? A. Well, the informa-
tion—

Q. Isn’t that right? Information that you ob-
tained from Clark? A. It is the cancelled checks
made out payable for Pearsons’ policy.

Q. Wasn’t that information you obtained from

Clark? A. That is was paid for our policy?

The Court: No; as to Clark paying it over

to the company?

i@
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Julian H. Pearson— Cross.

The Witness : Well, yes. We received our
policy.

The Court: Well, you got that from Clark?

The Witness: No, sir; it came through
this broker or whoever it was from West
New York. We were taking a policy our
through Clark, and Clark discontinued car-
rying the policy and he turned us over to the
General Casualty or whichever company it
is that we are having trouble with now, and
he made out two checks payable to this
broker that we got our policy through in full,
and it shows two checks, “Pearsons’ policy”
written on the two cancelled checks, and we
secured from him a long time— he had to
look over all fyis checks to find out he really
paid for our policy— and every time we got,
received word of cancellation and we called
this broker from West New York that give
us this policy and he came over and told us
there was a mistake in names.

Mr. Francis: I object to that.

Mr. Feder: It is in answer to a question.

The Court: No; I did not ask him about
that. He just started talking.

By Mr. Francis:

Q. Mr. Pearson, you received a cancellation no-
tice from this policy, did you not? A. Yes, sir,
we received a cancellation.

Q. How many cancellation notices did you re-
ceive? A. I never saw but one.

Q. Did you examine that notice? A. Yes, that
notice, and we had a reinstatement of the cancel-

lation.
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Julian H. Pearson— Cross.

Q. Just a minute. I ask that that be stricken
out as not responsive, sir.

The Court: Strike it out.

Q. Did you look at that cancellation notice? A
Yes.

Mr. Francis: May I have that, Mr. Feder?

Mr. Feder: Yes, any one of them. Which
one do you want? There are three of them.
There was A. J. Doherty, General Casualty
agent.

Mr. Francis: I will take them all, the
three of them.

Mr. Feder: Now, this bill which has been
used and that is mentioned or referred to
by counsel, I think ought to be marked Ex-
hibit P-2.

Mr. Francis: I have no objection.
(Paper marked Exhibit P-2.)

By Mr. Francis:

Q. Is this the cancellation notice that you re-
ceived from the company? (Handing witness a
paper.) A. Is this the first cancellation?

Q. Yes, that is the first. A. Yes, sir. This is
the one I saw.

Q. And this cancellation was to become effective
the 15th of May, 1929, Avas it not? A. This is the
first cancellation?

Q. Can’t you look at that notice and answer m>'

question?

Mr. Feder: Well, now, gi\re him a chance.
He wants to be fair with everybody.

The Court: Doesn’t the notice say so?

Mr. Feder: Yes, sure it does.

The Court: Why ask him?

ja

tm
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Julian H. Pearson— Cross.

A. Yes, sir; that is the cancellation.

Mr. Francis: I ask that it be marked for
identification.

Mr. Feder: It may be marked in evidence.

Mr. Francis: All right.

(Paper marked Exhibit D -1.)
10 v

Q. After that cancellation notice was received
yon recieved this reinstatement notice, did you

not? A. Yes, sir.

Mr. Francis: Want that to go in?
Mr. Feder: Yes.

(Paper marked Exhibit D-2.)

The Court: When was that?
20 Mr. Francis: This cancellation notice is
dated May 16, 1929, and reinstated as of
May 15, 1929.

Q. Now, after that reinstatement notice you re-
ceived the second cancellation notice, dated June
10, did you not? A. May have come, but I don’t
remember seeing it.

Q. Did you ever see this statement before that

oq you are looking at now? A. Yes, sir.

Q. Did you see it in June, 1929? A. I saw this
cancellation after the accident had happened.

Q. Who showed it to you then? A. We found
it Avhen we— at the house.

Q. When you say “we found it at the house,” who
do you mean? A. Well, it was at my brothers
house.

Q. Who do you mean by “we”? A. Well, I
guess my brother.

40 q were you with him when he found it at the
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Julian H. Pearson— Cross.

house? A. No; I was not with him when he found
it. He showed it to me.

Q. He showed it to you when? A. Well, 1
couldn’t say exactly the date.

Q. Was it before or after the accident? A. It
was after the accident.

Q. Do you know where he got it from? A. 1
don’t know.

Q. Do you know the signature of his wife, Mar-
tha W. Pearson? That is her signature? A. I
couldn’t say whether that is her signature. No, 1

couldn’t say whether that is her signature.

Mr. Francis: Do you want this second
statement to go in, Mr. Feder?

Mr. Feder: Every one can go in.

(Paper marked Exhibit D-3.)

Q. This second cancellation notice became effec-
tive as of June 15, 1929, did it not? A. That is
what it reads.

Q. Now, what was the date of this accident? A
It was on the 19th or 21st.

Q. 19th or 21st of July, 1929? A. Yes, sir.

The Court: July.

Q. July 19, 1929; that is right, isn’t it? A. I
think it was the 19th or 21st.

Q. 19th, 20th, or 21st of July? A. Yes, sir.

Q. That is all.

Redirect-examination by Mr. Feder :

Q. Now, Mr. Pearson, you say the policy came

by mail from West New York. Do you recall who

*0
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Julian H. Pearson— Redirect.

shipped that policy, who sent it to yon? A. Mor-
ris Beshlian, I think it was.

Q. Who was this Morris Beshlian? A. He was
the one that we got the policy through.

Q. Is that the man whose stamp is on this poli-
cy of the General Casualty and Surety Company,
Exhibit P-1? A. Yes, sir.

Q. Now, then, in respect to any discussions sub-
sequent to the receipt of these notices sent by Mr
Doherty on the stationery of General Casualty and
Surety Company, who did you take the matters up
with with respect to these notices? A. Well, we
took them up with Morris Beshlian.

Q. Then, in turn whom was the matter referred

to, if anybody?
(Objected to. Question withdrawn.)

Q. These premiums that you refer to, the pay-
ment of the refund, who Avas that taken up with9
A. H. B. Clark.

Q. As the result of your calculating the refund
and payments, was that the receipt that was given
to you, marked P-2, on the stationery of Morris
Beshlian? A. Yes, sir.

Q. That is all.

Mr. Feder: Now, these checks ought to be
marked in a batch, I guess. If your Honor
please, counsel examined the witness and
called for checks. I would ask that they be
marked in evidence.

Mr. Francis: If your Honor please, I have
no objection to the two checks which this
plaintiff says that he and his brother drew
being marked in evidence, but I object to

the two checks which are signed by a man
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Julian H. Pearson—Redirect.

named Clark and directed to, I don’t know
who is the payee, on the ground that they
are hearsay, unless the man who drew them
is produced to testify that he drew them.

Mr. Feder: The testimony is, your Honor,
that Morris Beshlian is the man who has
caused this policy to be issued for the Oen-
eral Casualty and Surety Company, and his
name and stamp is attached to this written
document. The checks that were made by H.
B. Clark were made to this person who is
in the testimony the one who caused the poli-
cy to be issued, and both of them endorsed
by him. Now, then, it seems to me it is evi-
dence, both on the theory that they were
called for by the defendant in explanation
of how the premiums were paid, and he is
bound by the answers; and, secondly, that
the checks were issued to this individual,
who is the individual who caused this policy
to be issued for the defendant. On thac
theory it seems to me it is evidential.

The Court: Who is Clark? I mean, is
there any evidence as to who Clark is?

Mr. Feder: Yes; Clark is the man who had
the policies issued through this man Morris
Beshlian whose name is on this policy, and
characterized by counsel as broker. So the
connecting link in the evidence is that Clark,
the maker of the check, explained by the wit-
ness to be the broker, made payable to Besh-
lian, the man whose name is on this policy
and who caused the policy to be issued.
That is the connection. And the other two
checks are by the plaintiff direct.

The Court: I will admit the two checks.

pP)

>0
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I won’t admit the other two as yet.
Mr. Feder: Which two?
The Court: The Pearson checks.

Mr. Feder: I ask an exception.
(Checks marked Exhibits P-3 and P-4.) .

The Court: You are not in shape yet to

produce them. You may produce evidence

later.

STEWART R. EASTER, sworn.

Direct-examination by Mr. Feder:

Q. Mr. Easter, what is your general occupation?
A. Salesman.

Q— Salesman of what? A. Salesman of the Ber-
gen Auto Company, of Buick automobiles.

Q. Were you connected with that company in
1928? A. I was.

Q. Do you know Mr. Julian H. and Charles P.
Pearson? A. I do.

Q. Did you have occasion to transact with them
the sale of an automobile, Buick car, sedan, in
1928? A. I was in the sales— Ray Banks was
salesman on the deal, but I was mixed up with it
in an indirect way.

Q. Were you a superior man to Ray Banks? A.
At that time.

Q. Do you know whether they purchased this
car from the Bergen Automobile Company? A.
They did.

Q. What model car was it? A. That was 1929,
wasn’t it?

Q. Do you know the price of that car when it

40f):was sold to them? A. That car delivered at



23

Stewart R. Easter—Direct.

$2,120 and they had special equipment ot I think
they changed the lamps on her, which brought it
up to about $2,135.

Q. Did you see that car subsequent to the sale
in 1929, in the month of July? A. Yes.

Q. Did you see it in a damaged condition? A.
No; the car was in very good condition then.

1Q. When you saw it in 1929? A. You mean
just before the accident?

Q. Do you know about the accident? A. About
a week or so before.

Q. Where did you see the car? A. At our place.

Qi. Under what circumstances did you see it at
that time? A. Well, they came in for a change of
oil and greasing and general checking over about
every month or every few weeks.

Q. Did you personally supervise that? A. No,
I did not.

Q. Did you see the car there at that time? A.
I was talking to them, yes, and leaning up against
the car at that time.

Q. Now, did you see it after that occasion, and
if so, where? A. The next time I saw the car it
was being towedlinto our service station.

Q. Was that in the same month? A. That was
in July.

Q. Now, then, Mr. Easter, how many cars, Buick
sedans of this model, I mean, did you dispose of
or sell, rather, in your experience as general man-
ager of the Bergen Auto Company? A. Well,
shortly after that purchase I gave up the manager-
ship of the Passaic branch.

Q. Before that? A. We had just come out witli
that model. It was a new model when they pur-
chased that car.

Q. You sold other cars, other than this Buick,

40
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did you not, at the Bergen Auto? A. Yes.

Q. What, in your opinion, Mr. Easter, was the
value, marketable value, of this car on the occa-
sion you saw it just prior to the accident in July,
1929?

Mr. Francis: I object to that on the
ground that the testimony of this witness
clearly is that he stood there and talked to
them while the car was physically present,
but there is nothing to indicate that he made
any examination of it or anything to show
that by virtue of an examination he is quali-
fied to testify to the value of that particular
car.

The Court: I think that is so.

Mr. Feder: Well, I will put it this way:

Q. Did you notice the paint on the car, whether
it was in good condition or not? A. It was in
good condition.

Q. Did you have occasion, either that day or
during that day, rather, to observe the mechanism
of that car? A. No, I did not. That is not my
line.

Q. Well, was it tested in any way in your pres-
ence on that day? A. Our chief mechanic was out
at the car at the time.

Q. Were you present while he was testing? A.
I was. I was there until Pearsons drove away.

Q. Were you there watching him inspect the car
or make his different tests? A. I was there.

Q. Did you have occasion to see the motor of the
car during the time he was making his tests? A.
Yes, he had the hood raised.

Q. Did you, while watching him, make observa-

tion as to the condition of that car in general, as
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to its motor and outside condition? A. I did just
for this reason, that shortly afterwards, that is, on
July 27, we were coming out with a new model, a
1930 model, and we knew that Pearson purchased
a new car about every year, and for that reason 1
looked over and Pearsons asked me that day what

we would give them for it on a 1930 model.

Mr. Feder: Now, is there any objection
to the question?

Mr. Francis: No.

Q. Now, then, by virtue of that inspection you
made and observation, what would you say was the

marketable value of that car?

(Defendants counsel objects on the ground
that the witness is not qualified to answer.
Objection overruled; exception noted to de-
fendant.)

(Question repeated by the reporter.)

A. I told Mr. Pearson at that time I thought we
could get together with him on a new car at
around $1,350 to $1,400, $1,450, possibly.

Q. Now, then, did you see the car subsequent to
that, after you told Mr. Pearson what you would
give him? A. Next time I saw the car it was be-
ing towed into the place.

Q. Did you see it at your place? A. At our
place, yes, sir.

Q. Now, what was the marketable value of the
car at the time you saw it? A. Our appraiser

gave him a figure on it of $75.

Mr. Francis: I object to that and ask that

it be stricken out.

10
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The Court: Strike it out.

Q. Don’t tell us what your appraiser did. Tell
us what you considered the value of the car at that
time.

The Court: Your opinion.

Q. Did you agree with your appraiser? Did you
see it?
Mr. Francis: I object.

The Court: No.

Q. Did you see the car? A. Yes.

Q. What condition was it in? A. It was a to-
tal wreck.

Q. Now, then, what was the marketable value
of the car at the time you saw it in a totally wreck-

ed condition? A. Well, not more than 75.
Cross-examination by Mr. Francis:

Q. Mr. Easter, there is a difference between
trade-in value and value in the open market, is
there not? A. Not with Buick.

Q. What is that? A. Not with a Buick.

Q. When a patron of yours who owns a Buick
wants to buy a new Buick, you give him a greater
trade-in value than you could get for the car if
you went out in the open market and sold it? A.
W e give the customer what the car will bring in
the market.

Q. Do you mean to say this car which you saw
before the accident was worth $1,350 in the open
market? A. It was worth $1,350 in the open mar-
ket.

Q. Do you know how many miles were on the
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speedometer? A. If I am not mistaken, about
32,000.

Q. 32,000? A. Along in there.

Q. And the car was about how old then? A.
It was then eleven months old.

Q. Eleven months old? A. Yes.

Q. There is a twenty-five per cent, depreciation
as soon as a car is driven around the block, is
there not? A. Then or after six months, yes.

Q. Then or after six months? A. Yes.

Q. What was the purchase price of this car? A.
It was $2,135.

Q. Does that include— what is the actual pur-
chase price of the car less freight and finance

charges and so forth?

(Question objected to. Question with-

drawn.)

Q. The extent of your inspection consisted in
just standing alongside of the car and looking at
it? A. I walked around the car and looked it
over.

Q. And you learned that there were 32,000 miles*
on the speedometer? A. Naturally. We usually
check those things up.

Q. Does the mileage on the car affect its value?
A. Mileage does affect the value, but if the condi-
tion is right the mileage does not have any great
affect on it.

Q. So that if a car had gone 32,000 miles and it
is in good condition, it is worth as much as one
that has gone 1,500 miles? A. Well, I wouldn’t
say 1,500 miles; I wbuld say 15,000 miles.

Q. Then, mileage does make some difference in
the value of the car? A. It makes a slight differ-

ence. *

in
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Q. Makes a slight difference? A. Yes, sir.

Q. No greater than that? A. Not very great,
no.

Q. You think this car was worth $1,350 with
32,000 miles on it? A. We would have taken it in
at that figure.

Q. You would have taken it in? A. Yes, and
sold it at that figure.

Q. And gotten that much in the open market?
A. Yes.

CHARLES P. PEARSON, sworn.
Direct-examination by Mr. Feder:

Q. Mr. Pearson, where do you live? A. I live
now 153 Marietta Avenue, Passaic.

Q. Where did you live in March, 1929? A. 168
Brook Avenue, Passaic.

Q. Did you in March, 1929, have a policy issued
to yourself by the General Casualty and Surety
Company? A. Yes.

Q. And to your brother? A. Yes.

Q. Covering an automobile, Buick sedan? A.
Yes.

Q Who else was the owner of this automobile
aside from yourself? A. My brother.

Q. Now, then, who did you go to regarding the
obtaining of this policy? A. We saw Mr. Clark
first.

Q. Who was Mr. Clark? A. Mr. Clark was an
insurance broker.

Q. Talk louder. A. Mr. Clark was an insurance
broker who we had dealt with before.

Q. Where are his offices? A. Well, in his home.
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Q. Where is that? A. Westervelt Place, I think
it is 72.

Q. Passaic? A. Passaic.

Q. Now, then, after you gave him the order for
the policy did you pay for it? A. Yes, sir.

Q. How did you pay for it? A. My brother
gave a check and I gave a check and there was
some on another policy on the other car that we
had refund to make the amount up.

Q. Now, this policy marked Exhibit P-1, how
did that come to you? A. Came through the mail,
sir.

Q. Mailed from where, do you recall? A. West-
New York, as well as I remember.

Q. Now, then, I call your attention to the name
on this policy or slip here, Morris Beshlian, 8
Twentieth Street, West New York. Do you know
this man? A. Yes, sir.

Q. Did you see this man and speak to him con-
cerning this policy? A. Yes.

Q. When did you receive this, marked Exhibit
P-2, dated April 1, 1928, Morris Beshlian, insur-
ance, 8 Twentieth Street, 38864833 General Casu-
alty, 130.20, paid, Beshlian? When did you re-
ceive that? A. I received that in my home.

Q. How did you receive it? A. Mr. Beshlian
gave it to me himself.

Q. Now, then, after the policy was issued did
you have an accident with this car? A. I did.

Q. Who was driving the car when the accident
occurred? A. Willianl Perry.

Q. Who was in the car with him? A. I was.

Q. Where was this accident? A. Wayne Town-
ship.

Q. Now, then, subsequent to the accident did

H)
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Charles P. Pearson—direct.

you get in touch with anyone about this policy for
recovery of your damage? A. Yes, sir.

Q. Who did you speak to? A. Mr. Beshlian.

Q. And then after speaking to Mr. Beshlian who
did you speak to? A. Mr. Doherty.

Q. Now, when you refer to Mr. Doherty, do you
see him in the court-room today? A. Yes, sir.

Q. Where is he? A. Sitting right down there
by this gentleman.

Q. Referring to the gentleman next left of coun-
sel, Mr. Francis? A. Yes, with the glasses on.

Q. Do you know whether he is the same Mr.
Doherty that forwarded you these notices of can-
cellation for non-payment of premium? And also
reinstating the policy? A. Yes, sir, I judge he is
the same man.

Q. Is he the same man? A. Yes,

Q. Now, then, how soon after this accident to
your car did you speak to this Mr. A. J. Doherty
of the General Casualty and Surety Company? A.
The following week.

Q. WTio was with you? A. Mr. Beshlian.

Q. Were you able to use this car again? A. No,
sir.

Q. WFat, if anything, did Mr. Doherty say re-
specting the payment of the premium on this poli-

cy at the time you saw him?

Mr. Francis: I object, if the Court please,
on the ground that there is no testimony to
indicate that Mr. Doherty had any authori-
ty to bind the company.

The Court: I will permit it.

Mr. Francis: I ask an exception.

(Question repeated by the reporter.)
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A. Well, Mr. Beshlian took me to Mr. Doherty’s
office and asked Mr. Doherty to bring out some
papers and asked him was this policy in force.

Mr. Doherty got the papers.

Mr. Francis: I object to anything that
Mr. Beshlian said to Mr. Doherty, on the
ground it is hearsay.

The Court: You were present?

The Witness: Yes, sir, also Mr. Perry.
Q. Go ahead.
Mr. Francis: I ask an exception.

A. Mr. Doherty brought in these papers with the
pictures of the accident and Mr. Beshlian asked
him was the policy such-and-such a number in
force, and Mr. Doherty said yes. Mr. Doherty al-

so offered to settle at eleven and a quarter—

Mr. Francis: I object and ask that it be
stricken out.

The Court: You say, “Such-and-such a
a number.” What number?

The Witness: Well, the number of the
policy.

Q. Was he referring to this policy marked Ex-
hibit P-1? A. Yes, sir.

Mr. Francis: I ask the witness be insrtuct-
ed—

Mr. Feder: To be fair with counsel, I do
not know whether your Honor wants me to
ask the question quietly so that it does not
prejudice the jury— I do not want to pre-
judice them in any way— and then your

Honor can rule on my question. I am going

fi
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to ask a question which counsel, I know,
may want to argue about, and I have pre-
pared myself with legal argument, that I
think is admissible, and I think your Honor
can hear counsel.
Mr. Francis: I have no objection to the
JO question being asked. For the present I
move that the expression that Mr. Doherty
offered to settle be stricken from the record.

The Court: 1 do not think it is responsive.

Q. He answered, you said, about the policy be-
ing in full force and effect? A. Yes.

Q. How' long was that after the accident? A.
The following week after the accident.

Q. Is this man Beshlian the same man whose

20 name appears on the policy? A. Yes.

Mr. Francis: I object. Did your Honor
rule on the application to strike out that?
The Court: Yes, I struck it out. I said

it wras not responsive.

Q. Did he, as a matter of fact, after that ques-
tion take up with you the discussion of the way
in which this accident happened and the damage

30 to your automobile? Yes or no. A. Yes.

Mr. Francis: I object to that as leading.
The Court: No, I do not think it is lead-
ing.

Mr. Francis: I ask an exception.
Q. Did he at that time discuss with you the
amount of the damage as he fixed the amount?

Mr. Francis: I object to the question as

leading.
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Q. Yes or no. A. Yes.

The Court: It is a little leading. You
can ask what was said.
Mr. Feder: All right.

Q. What was said, is the question. Go ahead

and answer that as fully as you want.
The Court: Regarding the damages.

Q. What did he say regarding the amount of
the damages? A. Well, a total wreck, and he had

Mr. Francis: I object.

The Court: WTiat did he say?

Mr. Francis: I object to the question on
the ground that there is nothing in this case
to indicate Mr. Doherty had any authority
to speak concerning the question of dam-
ages.

The Court: Well, I presume those letters

relate to the authority, don’t they?

Mr. Francis: These letters relate to
nothing other than cancellation of this poli-
cy for the non-payment of premiums. I ob-
ject to any conversation had with Mr. Doher-
ty relating to the damage to this car.

Mr. Feder: All right, if you want to argue
that.

Q. Did he discuss with you about the car?

Mr. Francis: I object to that on the same
ground, nothing to show Mr. Doherty had
any authority to bind this company.

The Court: Stripped of all argument,

what you are trying to do is to show this
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man was the agent of the company and had
the authority to bind them. I do not think
you can do that that way. I will sustain
the objection.

Mr. Feder: All right, your Honor. I ask

an exception.

Q. Anyway, how, long did you remain with Mr.
Doherty at that time when you were there? A.
About thirty minutes, I should judge.

Q. Was Mr. Beshlian present during that time?
A. Yes, sir.

Q. Did he at that time say anything to you in
respect to your failure to pay premiums? A. How
is that?

Q. Did he say anything to you at that time in

20 regard to any failure of yours or your brother to
pay the premium on that policy? A. No, sir.

Q. Now, what, if anything, did he say to Mr.
Beshlian and yourself regarding that notice of

June 10?7

Mr. Francis: If your Honor please, I ob-

ject to that on the same ground.
Q. Which he wrote?

30 The Court: Who wrote it?
Mr. Feder: Mr. Doherty.
The Court: I will permit it.

Mr. Francis: I ask an exception.
A. Well, I called Mr. Beshlian up about the—

The Court: No.

Q. Tell us what Mr. Doherty said, Mr. Pearson,
at that time? A. Mr. Doherty said the policy was

A in full force.
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Q. All right. Take the witness.
Cross-examination by Mr. Francis:

Q. How long after the accident was the first
time you talked to Mr. Doherty? A. The following
week.

Q. The following week. You say that you paid
the premium? A. Yes, my brother and I.

Q. And you drew two checks, your brother drew
one and you drew one? A. Yes.

Q. Why were two checks drawn? A. Because
we are in partnership with the car.

Q. Equal partnership? A. Yes.

Q. Why was his check $26 and yours $56? A.
As he says his balance was low and I paid more
than half of it.

Q. And those checks of yours and your brother
were drawn to Mr. Clark, weren’t they? A. Yes.

Q. He was the broker who placed the insurance
for you? A. Through Mr. Beshlian, yes.

Q. You had a policy with the National Casualty
Company before this one? A. I think it was the
National; I am not sure, though.

Q. Why was that cancelled? A. That policy
was on another car and we had it transferred to
this car and I don’t know why it was cancelled,
but we got a refund of it of seventy-three dollars
and some cents.

Q. $73.15? A. Yes.

Q. You turned all that refund over to Mr. Clark
to pay this premium? A. No; all of that refund
did not go to pay that premium.

Q. Well, how much of that refund went to pay
this premium? A. Fifty-odd dollars, I forgot just

exactly.
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Q. How did the check come? Was it drawn to
you or Mr. Clark? A. It was drawn to— I don’t
remember.

Q. Did you get any change from the check? A.
No; we owed Mr. Clark some money previous to
that.

Q. You owed him some money and you paid him
out of this $73.15? A. That was paid and also
there was enough left on the refund with our two
checks to pay this twenty and some odd dollars on
this.

Q. These two checks both drawn by you to Clark
do not represent other debts to Mr. Clark by any

chance? A. No, sir.

Mr. Feder: I object. He has been refer-
ring to these two checks.
Mr. Francis: I am referring to these two

checks in evidence.

Q. Now, Mr. Pearson, you received this cancel-
lation notice dated May 10, did you not? A. Yes,
sir.

Q. And subsequently you received this reinstate-
ment notice? A. Yes.

Q. And subsequently to that you received this
second cancellation notice dated June 10? A.
Yes, sir.

Q. Effective on June 15? A. Yes, sir.

Q. And that, of course, was before this accident
happened, wasn’t it? A. Yes, sir.

Q. And the date of the accident was July 19,
1929? A. Yes, sir.

Q. And this return receipt which I show you is

signed by your wife, is it not? A. Yes, sir.
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Motion for Non-Suit.

Mr. Francis: Want that to go into evi-
dence, Mr. Feder?
Mr. Feder: I have no objection.

(Paper marked D-4.)

Q. Now, when you received this first cancella
tion notice did you take it up with Mr. Clark? A.
Took it up with Mr. Beshlian.

Q. Beshlian? A. Yes.

Q. After that you received the reinstatement no-
tice, did you not? A. Yes, sir.

Q. And subsequent to that you again received a

cancellation notice? A. Yes, sir.

Plaintiff Rests.

MOTION FOR NON-SUIT.

Mr. Francis: May it please the Court, 1
desire to move for a non-suit at this time
on behalf of the defendant General Casualty
and Surety Company, on the ground that
the evidence in the plaintiff’s case discloses
that the policy upon which this suit is predi-
cated was cancelled June 15, 1929, over a
month prior to the happening of this acci-
dent, and therefore there was no coverage
extended under its terms; and, second, there
has been no proof that the automobile which
has been referred to as damaged in this case
is the automobile covered by the particular
policy.

The Court: I will deny the motion.

Mr. Francis: May I have an exception on
both grounds?

The Court: Yes.
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DEFENDANT’S TESTIMONY.

ALLEN J. DOHERTY, sworn.
Direct-examination by Mr. Francis:

Q. Mr. Doherty, are you connected with the Gen-
eral Casualty and Surety Company? A. I am.

Q. In what capacity? A. Branch manager.

Q. Of what office? A. Newark office.

Q. How long have you been connected with the
company? A. About two and one-half years.

Q. Now, were you familiar with the policy which
was issued by the company to J. H. Pearson and
C. P. Pearson, Junior? A. Only to the extent that
it was issued through the branch of which I am
in charge.

Q. Did you issue this cancellation notice of that
policy to the two plaintiffs? A. I had it issued.

Q. You had it issued. For what reason? A.
Non-payment of premium.

Q. When you say you had it issued, whom did
you instruct to issue it? A. One of my assistants.

Q. Did you subsequently instruct that assistant
to issue a reinstatement notice? A. I did.

Q. Do you recollect why that reinstatement no-
tice was issued? A. As I recall, it was a telephone
call from Mr. Beshlian to the effect that the premi-
um would be paid, that is after this first cancella-
tion notice went out.

Q. Yes. A. That the premium would be paid,
and to therefore send out a reinstatement, and we
did.

Q. Is Mr. Beshlian an agent of the company? A.
He was at that time.

Q. What were his powers as agent of the com-

pany?
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(Objected to. Question withdrawn.)

Q. Who authorized Beshlian to work for the

company?

Mr. Feder: I object to that unless he
knows personally.

The Court: If he knows.

A. Yes. 1 did.
Q. What authority did you give him? A.
Authority to solicit insurance for out company in

the State of New dJersey.
By the Court:

Q. What authority did you have to give him thaf
authority? A. My authority as manager of the
Newark office of the company.

Q. So you were fully empowered to .authorize
him? A. Yes.

By Mr. Francis: .

Q. His authority, then, was to solicit insurance
for the company? A. Yes, sir.

Q. Did he have the authority to accept risks for
the company? A. Only to this extent, to accept
them and submit them for final acceptance or de-
cline.

Q. At the time you sent out this first cancella-
tion notice, had the premium been paid, according
to your records? A. It had not.

Q. Now, after the reinstatement notice was sent,
out was the premium paid, according to your rec-
ords? A. It was not.

Q. What did you do then? A. Cancelled it
again.

Q. I show you a paper marked D-3 in evidence

and ask you if that is the second cancellation no-
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tice that you sent out. A. That is the one I caused
to be sent out.

Q. That cancellation was to become effective on
June 15, 1929? A. That is correct.

Q. Had the premium been paid at that time? A.
It had not.

Q. Now, after June 15, 1929, did you have any
conversation with Mr. C. P. Pearson, Junior? A.
Not wuntil some time subsequent to the accident
which occurred on July 19.

Q. Can you give us any idea as to how long after
the accident you talked with him? A. Ten days
to twb weeks.

Q. Ten days to two weeks. Have you, by virtue
of your position as branch manager of this office,
any authority to reinstate policies without permis-

sion from the home office?

Mr. Feder: I object to that. The record
speaks for itself, and second, it would be a
conclusion on his part.

The Court: I will sustain the objection.

Mr. Francis: I ask an exception.

Q. What are your powers with respect to can-
cellation and revival of policies after cancellation?

A. Well, an agent is allowed—
The Court: No.

Q. No; your powers with respect to cancellation
and renewal. A. Well, I cannot reinstate or carry
any policy where the premium is unpaid over a
period of sixty days.

Q. How do you determine whether the premium
has been paid? A. Why, the company’s books at

the home office.
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Q. Did your records in this particular case show
that the premium had not been paid for— A. They
do.

Mr. Feder: I object. The record speaks
for itself.

Q. Had the premium been paid in this case?

Mr. Feder: I object. The records are the

best evidence.

Q. Did you reinstate this policy after June 15,
1929? A. No, sir.

Q. Did you have any authority to reinstate this
policy after June 15, 1929?

Mr. Feder: I object.
The Court: Sustain the objection.

Mr. Francis: I ask an exception.

Q. Will you tell us specifically just what your
authority is respecting reinstatement of policies

after cancellation?

k

Mr. Feder: I object on the ground it is
repetition, in the first place, and secondly,
it would be a conclusion on his part in stat-
ing what he things his authorities are. It
is what we infer from what he does.

The Court: No; I will permit that.

(Question repeated by the reporter.)

A. They can be reinstated after the sixty-day peri-
od only upon payment of the premium to the com-
pany.

Q. When you say that, make that statement, do
you mean that that is the only time that you have
the authority to reinstate? A. That is the only

time I have the authority to reinstate.

40

40



10

20

40

42

Allen J. Doherty— Direct.

Mr. Feder: I object to that as very lead-
ing.

The Court: Yes.

Q. Have you authority on any other occasion or
in other circumstance to reinstate policies? A
Only when they are within the sixty-day limit.

Q. I mean, outside of that period have you any

authority to reinstate policies? A. No.
By the Court:

Q. Well, you could reinstate a policy within
sixty days after you sent out a notice of cancella-
tion? A. No; within sixty days of the effective
date of the policy, that is, the beginning of the
policy.

Q. Well, you reinstated this policy, didn’t you?
A. Yes; in May, I believe, which was within the
sixty-day period. The policy was written in March.

Q. The policy was written March 8? A. Yes.

Q. And May 8 was sixty days? A. We run our
sixty-day period from the—

Q. You sent a notice of cancellation on the 15th,
didn’t you? A. Yes, sir.

Q. That was more than sixty days from the date
that the policy became effective, wasn’t it? A.
That is true.

Q. You sent a letter with your signature under-
neath the name of the company reinstating it, did-
n’t you? A. Yes, sir. May I qualify that?

Q. No; your attorney will take care of you.
By Mr. Francis:

Q. From what day of the month do you com-
pute the sixty-day period? A. From the 20th of
the month. From the 20th of the month in which

the business was written.
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Allen J. Doherty—dDirect.

Q. Why do yon do that?

Mr. Feder: I object. I don’t know
whether that is material, why he does things.

It is not binding on us why he does things
that way.

Mr. Francis: We are setting forth the
practice of the company and the authority '10
of this man to act.

Mr. Feder: It is not binding upon us.

The Court: What is the question?

Q. Well, you say you compute the sixty-day
period Trom the 20th of the month?

The Court: Then it is not a sixty-day
period, is it?

The Witness: Well, it is sixty days from 20
the first of the month.

The Court: It is not the sixty-day period,
then?

The Witness: That is true. No, it is not.

By Mr. Francis:

Q. Did you ever tell C. P. Pearson that the poli-
cy was in force? A. No, sir.
Q. Have you any authority to reinstate a policy

which has been cancelled, orally?

Mr. Feder: I object to that.

The Court: That was cancelled orally?

Mr. Feder: It was not cancelled orally.
That was what he asked.

Q. I said, has he any authority to reinstate a
policy, which has been cancelled? A. Absolutely
not.

Q. That is all. Y
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Allen J. Doherty— Cross.
Cross-examination by Mr. Feder:

Q. Mr. Doherty, you say that your branch office
is in Newark, New Jersey, taking in this district,
including Passaic County? A. Yes, sir.

Q. In other words, you are the general super-
visor and manager of this General Casualty and
Surety Company, the defendant in this case, cover-
ing Essex County and Passaic County? A. With
certain limitations.

Q. I didn’t ask you that. Covering these coun-

ties, I said.
Mr. Francis: I object.
Q. You are the general manager?

Mr. Francis: I object. The witness is eil*
titled to say, “With limitations.” We are
entitled to put in the record what the limi-
tations are. We are entitled to say they
are limited powers.

The Court: He says, “Yes, with Ilimita-

tions.”

Q. Now, you do recall speaking to Mr. Beshlian
and Mr. Pearson subsequent to the accident to this
Buick sedan? A. I remember them being in the
office.

Q. You recall what? A. I remember them be-
ing in the office.

Q. How 1long did they stay in the office? A.
Well, not very long.

Q. About an hour? A. Oh, I don’t think it was
that long.

Q. Three-quarters of an hour? A. Well, I did-
n’t put a stop-watch on them; I don’t know how

long they were there. They may have been there
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Allen J. Doherty— Cross.

twenty minutes, twenty-iive minutes, or half an
hour.

Q. About a half an hour? A. Possibly.

Q. And this man Beshlian, you say, was an
agent causing policies to be issued of this General
Casualty and Surety Company of which you are
manager? A. That is right.

Q. Where is this man Beshlian? A. I don’t
know.

Q. Well, didn’t yon try and find him?

Mr. Francis: I object to that as imma-
terial.

Mr. Feder: I withdraw the question.

Q. Is he in court today? A. I don’t see him.
Q. Well, did you make an effort to bring him

in court today?

Mr. Francis: I object to that as imma-
terial.
The Court: How is that material?

Mr. Feder: I will withdraw the question.

Q. Did you speak to Mr. Beshlian since the oc-
casion you say he was at your office and you spent
a half hour with him and Mr. Pearson regarding
the subject-matter of this suit? A. Not that I re-
member.

Q. You know, Mr. Doherty, that this man Besh-
lian, your agent, embezzeled moneys belonging to

that company, don’t you? A. Yes.

Mr. Francis: I object to it as immaterial.

Q. And you know that this premium on this

policy was paid to your agent, don’t you? A. I
do not.

Mr. Francis: I object.

20
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Allen <J. Doherty— Cross.

The Court: He says he does not.

Q. Well, didn’t yon ever ask Mr. Beshlian that
question? A. Only so far as his monthly state-
ment was concerned, which may or may not have
included this particular item.

Q. Oh, you don’t know? A. That I don’t know.

Q. I see.

By the Court:

Q. Did Beshlian have the right to collect the pre-
miums and turn them over to you? A. Yes, if the

premium was paid to him.
By Mr. Feder:

Q. You don’t know whether in his monthly state-

ments this premium was included or not, do you?

Mr. Francis: I object to that on the
ground that the monthly statement is the
best evidence of what it contains.

The Court: No. If he knows.

Q. Do you know whether this premium on this
policy is included in Mr. Beshlian’s statement or

not? A. I don’t know.

JOHN L. TOMASKO, sworn.
Direct-examination by Mr. Francis:

Q. Mr. Tomasko, are you connected with the
General Casualty and Surety Company? A. I

am, sir.
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John L. Tomasko— Direct.

Q. In 'what capacity? A. I am the underwrit-
er.

Q. In the underwriting department? A. Yes.

Q. In that department do you have charge of
sending out cancellation notices for the company?
A. Yes, sir.

Q. Under whose supervision do you work? A.

Mr. Doherty.

Q. I show you a cancellation notice marked D -1
in evidence and ask you if you sent that out at
Mr. Doherty’s request. A. I did, sir.

Q. I show you reinstatement notice marked D-2
in evidence and ask you if you sent that out at
Mr. Doherty’s request. A. I did, sir.

Q. I show you the second cancellation notice
marked D-3 in evidence and ask you if you sent
that out at his request. A. I did, sir.

Q. How did you send that second cancellation
notice out? A. By going over to the post-office in
Newark, New Jersey, myself and procuring a white
registered receipt from the post-office authorities
which indicated that this was sent registered mail.

Q. Did you subsequently receive through the

mail that return receipt? A. Yes.
No cross-examination.

Defendant Rests.

PLAINTIFFS’ TESTIMONY IN REBUTTAL.

Mr. Feder: If your Honor please, I think
now I am justified in offering these two

checks, in view of the testimony, made by

20
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Argument.

Herbert B. Clark to Morris Beshlian, one
for $66.25, marked paid, for deposit, Morris
Beshlian; and another check for $73.15 to
Herbert B. Clark, Pearson policy, both of
them marked Pearson policy, for deposit,
Morris Beshlian. This is the same man that
is mentioned as the person who has the
authority to collect premiums for this com-
pany.

The Court: Are those two checks made to
Beshlian?

Mr. Feder: Yes. It says, “Pearson poli-

cy.”

The Court: Well, there is testimony as to
these checks, isn’t there?

Mr. Feder: Yes, there is.

The Court: Testimony as to the fact that
they were paid?

Mr. Feder: That is right.

The Court: To Beshlian? How are these
papers themselves evidential?

Mr. Feder: Excepting that the witness tes-
tifies to your Honor that Beshlian had a
right to accept premiums for this company
as their agent. Now, these two checks on
their face indicate Pearson policy, to this
man Beshlian, whose name appears on the
policy and who is the agent of the company
authorized, rather, by them given permission
to cause policies to be issued.

The Court: Well, that does not seem to be
disputed, does it?

Mr. Feder: I do not think so. I just want
to offer them as corroborative of the oral tes-

timony.
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Motion to Direct Verdict.

The Court: It would only be corroborative.
Mr. Feder: That is what it would be ex-

actly, corroboration.

Both Sides Best.

MOTION TO DIRECT VERDICT.

Mr. Francis: If the Court please, I desire
to move for a directed verdict for the de-
fendant on the ground that the uncontradict-
ed testimony shows that this policy which
is the subject of this suit was cancelled prior
to the happening of this accident and it was
not in force at the time of the happening of
Aiie accident.

The Court: I will deny the motion and al-
low you an exception.

Mr. Francis: 1 ask for an exception, sir.

(Counsel for the respective parties summed up

to the jury.)

(Adjourned to June 3, 1930, ten o’clock
A. M.

Paterson, N. J., June 3, 1930, 10 A. M.

The Court: (In Chambers) Counsel for defend-
ant moved for a direction of a verdict in this case,
which I denied. I was rather inclined to believe
there were two facts adduced in evidence which
might warrant the jury’s consideration. The

plaintiff seeks to recover the value of an automo-
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Motion Granted for Direction of Verdict.

bile damaged in collision under a policy of in-
surance issued by the defendant. Two plaintiffs
jointly owned the car and insured it. They took
the insurance out through a Mr. Clark originally,
but he having gone out of business, the plaintiffs
were turned over to an agent in West New York
by the name of Beshlian. They paid the premium
on the policy, which was to run for one year from
March 8, 1928, to March 8, 1929. On or just prior
to May 15 notice was served on the plaintiffs of
the cancellation of the policy under the cancella-
tion clause by giving five days’ notice. Plaintiffs
went to the agent, Beshlian, and they in turn went
to Doherty, who was the agent of the company in
the Passaic County District, and a reinstatement
notice was issued. Doherty testified he had power
to reinstate within sixty days after March 20, but
after that it had to go direct to the home office of
the company. On or about June 10 another no-
tice was sent by registered mail, which one of the
plaintiffs admitted receiving, but to which he ap-
parently paid no attention. By virtue of this no-
tice the policy was cancelled at the expiration of
five days.

One or both of the plaintiffs then testified that
after the accident happened on July 19, 1929, in
talking with Mr. Doherty, he is alleged to have
made the statement that the policy was in full
force. This, of course, Mr. Doherty denied, and
he also testified that he had no power to reinstate
after the second notice without permission from
the home office. The premium was never return-
ed to the plaintiffs.

I was inclined to think, as I said before, that

the failure to return the premiums and the state-
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ment made by Doherty to the effect that the policy
was in full force, might raise a question for the
jury to determine whether or not the policy was
cancelled. But on the question of a returned pre-
mium I find in the case of Davidson versus The
German Insurance Company, 74 New Jersey Law,

page 487, the following:

“Under the cancellation clause in a standard
policy of fire insurance the company is not requir-
ed to pay or tender the unearned premiums in

order to bring about a cancellation of the policy.-’

In the case of Fritz versus Pennsylvania Fire
Insurance Company, 85 Law, page 171, on the
question of whether or not the cancellation effect-

ively cancelled the policy, it holds:

“An insurance policy contained the following
clause: ‘This policy shall be cancelled at any time
at the request of the insured, or by the company,
by giving five days’ notice of such cancellation.
A written notice of cancellation given under this

clause examined and held to be sufficient in form.”

Then, too, in the case of Siegler versus New
Amsterdam Casualty Company, 3 New Jersey

Miscellaneous Reporter, page 1069, the Court held:

“Even though the notice of cancellation set forth
that the reason for cancellation wms the failure to
pay the premiums, and although that statement
was untrue, nevertheless it did not affect the can-

cellation.”

I am, therefore, at a loss to find anything that
can be submitted to the jury in this case, and will
direct a verdict for the defendant as previously

requested.

0
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Motion Granted for Direction of Verdict.

The Court: (In open court) Members of the
jury: I have come to the conclusion in this case
that there is no question of fact for you to de-
termine, and I have already stated my reasons on
the record, so I am granting the defendant’s motion
for a direction of a verdict, and that will be the
course that will be taken in this case, a verdict
directed in favor of the defendant against the
plaintiffs.

Mr. Feder: Your Honor allow me an exception?

The Court: Yes.
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General Casualty & Surety Co.

INSURING AGREEMENTS
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LEGAL LIABILITY FOR BODILY INJURIES OR DEATH
damages on apmm/nf "®R®Vred asainst loss from the liability imposed by law upon the Assured for
ta S for not i rchuting death at any time resulting therefrom whether instan-

13
as provided in OrmdiHmm n ~8 ~ed or all??e*  have been suffered by any person or persons (except
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ments flnaHv"stlhSL1IA0 *0?2 v T °b-Ie described in Declaration 8, and to pay and satisfy judg-
expressed in Padagraph ! of the”IclarSns;11~ ~ defended by the ComPany all sub3ect to the limits

LEGAL LIABILITY FOR DAMAGE TO PROPERTY OF OTHERS

for damages asaii” loEs by reason of the liability imposed by law upon the Assured

count “f damiS tndnr3Hfat? ?f res"ltins fr°mioss °f use of Property damaged or destroyed), on ac-
erty in the custodv | ha8Puctioa of Property of any description (except property of the Assured or prop-
or upon the autornnhiw andfor whicb the Assured is legally responsible oi property carried in

Hohfle described S said Declarations, inchiflikgniromotha QERHIPARANEERaNGE 04 Tig,ohpny auto-
DAMAGE TO ASSURED’'S OWN AUTOMOBILES

Declarations including actualdloss of or damage to any automobile described in said
anotherobjectorb?und5 e2ulpment and tlres>if caused solely by accidental collision with

. . 9 0 el 3
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Xlered In tbe inSUred ?utomobile resulting from any one accident ¢ “ 1li*n shin
be deducted theg|mount *ta”ed”f*held T ® n ?in¥ ai,d *rom the total amount so determined there shall
n Company sh.l, b. or

DEFENSE OF CLAIMS AND SUITS
ments4 aiTamW12 iSnrd (Ciden’ S COVel*d by the Policy which come within the meaning of insuring agree-

TAXED COST AND INTEREST

T'any according *o*the for”oingXparagranli and . legal Proceedings defended by the Com-
pered in connection therewith as is not in excess of n, r accruiaS upon such part of the judgment ren-
1b) such proportionate premium charges on im.es/b ,j P yslll® t of llability as hereinafter defined,

ith the C Alim it"n S i-inSS defined’, fcilandh ° Ceedi i t-
I(l)(;gpvgily forein\?ergggggion, lﬁggétiatlilon Xn%i Sdefe(;]lge’l’nand de“ o (c; and all exfggsegeinrcl{glir}a% %c;:otrhe
FIRST AID

6) To reimb the As . . . . . . .
®) S s i oF expense incurred in providing such immediate surgical relief

as is imperative at the time of tin

ADDITIONAL ASSURED

The insurance granted b [ .
in or legally operat%ng any aﬁ going Insuring Agreements. g,.1q apply to any person while riding
of any adult nr nber of the As , desc}?lﬁd lﬁ Deﬁlaratlon SaWitl> the permission of the Assured or
servant, also to any person, fi ousehold other than a guest 1oarder, roomer, chauffeur or domestic
i »rporation (except an autolyghile yepair shop, garage, automobile

sales agency or service statloi
operated (which said person

the same manner and under ti
who is covered by valid and ©jjjactip],
of recovery under this policy Ty ;

e agents al,’,ld employees thexeof) for whom said automobile is being
corporation”shall be known o cunder as “Additional Assured”) in
C(?ndltlons as to the Ass‘.lre«l, provided that any Additional Assured
» insurance against a claim
nt yranee hereby granted to si



CC. °. E and F, and also < I*claratlona S. 9. 10. U. II, IS Urf 1« Iwmt aarf
?elairuon.s snail apply to ani be binding upon Additional Ajwarad ui ta* **&«
e extent as to and upon the A sured. II an automobile covered fep tide paBey ta
e Indemnity provided herein -hall not extend to such purchaser or tfanaleree. ua-
' policy is assigned in accordance with Condition H hereof.
lhe foregoing agreements are subject to the follnwlag conditions:
LIMITS Ol LIABILITY
A. The Company’s limit of liability under Insuring Agreements (1) and (2) foregoing, to one or all
Assured's in respect to each automobile described in Declaration 8 is limited to the amounts and aa «*-
pressed in Declarations 5 and 6, and the insurance provided by Insuring Agreement (8) foregoing In
limited to the actual value of the property destroyed at the time of its destruction or the cost of If auit-
.able repair or replacement (the deduction from the full amount of a claim may be either Nil,. $M or
$100), to be determined as herein provided.
EXCLUSIONS

B.  This policy does not cover the liability of the Assured as respects bodily injuries or death (1) Buf-
fered by any employee or employees of the Assured while engaged in the duties of their employment
other than domestic servants who do not operate, maintain or repair any automobile; nor does It cover
the obligations, requirements, impositions or penalties of any Workmen’s Compensation plan or law
(2) caused by any automobile covered hereby while operated by any person whose age is leas than the
age limit fixed by law, or under the age of sixteen; yearsin any event; nor does it cover to prop-
erty of others or property of Assured when caused by any automobile while so operated; (3) caused bv
any automobile covered hereby while towing or propelling any trailer or vehicle, or «virile operated In
any race or any competitive speed test.

ACCIDENTS, CLAIMS, SUITS AND APPRAISA.

C. Upon the joccurrence of an accident involving bodily injuries or death, or damage to property of
others, the Assured shall give immediate written notice thereof with the fullest Information obtain-
u A, time to the Home Office of the Company or to one of its duly authorized agents. The Assured
shall give like notice with full particulars of any claim made on account of such accident If suit is
brought against the Assured to enforce such claim the Assured shall promptly forward to the Home
Office of the Company every summons or other process that may be served upon the Assured.

CC. Upon the occurrence of an accident involving damage to any automobile described in said Dec-
larations the Assured shall give prompt written notice thereof with the fullest information obtainable at
the time to the Home Office of the Company or to one of its duly authorized agents. If claim be made
under Paragraph (3) of the Insuring Agreements as respects such accident, the nature and extent of the
loss or damage shall if possible be determined between the parties hereto; but in the event of disagree-
ment as to either the nature and extent of the loss or the amount of damage, the same must be deter-
mined by competent and disinterested appraisers before recovery can be had hereunder. The Assured and
the Company shall each select an appraiser, and if they are unable to agree the two appraisers so selected
shall select a third, and the award in writing of any two of the appraisers shall determine the nature,
extent and amount of such loss or damage. The Company and the Assured shall pay the appraiser res-
pectively selected by them and shall bear equally the other expenses of the appraisaly and tﬁe third ap-
pralser if one is selected. The Company may accomplish such repair or replacement so determined bv
such means as it may elect, or at the option of the Company pay in money the amount of the loss as

fixed by the appraisers.
CO-OPERATION OF ASSURED
P-  In connection with accidents coming within Paragraphs (1) and (2) of the Insuring Agreements
tne Assured shall not voluntarily assume any liability, nor incur any expense other than for immediate
+surgical relief, nor settle any claim, except at the Assured’s own cost. The Assured shall not interfere in
any negotiation for settlement, nor in any legal proceeding, but, whenever requested by the Company,
ana at the Company’s expense the Assured shall aid in securing information and evidence and the at-
tendance of witnesses, and shall co-operate with the Company (except in a pecuniary way) in all matters
which the Company deems necessary in the defense of any suit or in the prosecution of any appeal.
INSOLVENCY OF ASSURED

E. The insolvency or bankruptcy of the named Assured shall not release the Company from pav-
ment of damage sustained or ioss occasioned during the life of the policy, and if execution against the
named Assured in an action for damages is returned unsatisfied because of such insolvency or bankruptcy
the injured, or his personal representative in case of death, may maintain an action against the Company
for the amount of judgment obtained not exceeding the limits of the policy.

SUBROGATION

F. The Company shall be subrogated, to the extent of its payments, to all rights which the As-
8urea may have against any person, partnership, corporation or estate, as respects any payment made
under this policy, and the assured shall execute all papers required to secure to the Company such rights.

o, . A CONCURRENT INSURANCE

®-*v ,,the. *fssure<? carries a policy of another insurer against a loss covered by this policy, the As-

T 1be entj ied to recover from the Co%npang a larger proportion of the entire loss than the
amount hereby insured bears to the total amount of valid and collectible insurance.

_ X ’ ASSIGNMENT

assiSnment of interest under this policy shall be binding upon the Company unless such as-

. b? endorse” eaj Signed the Resident. !tnd S t. f the C My, bulU
tbh®®7&nt ° f the death, 1nsolvgﬁc§rg$ bg% ) tcey ol%ytheeAssgll‘e(f I\}vultgn t cer%gﬁgyoperlllgd, %ﬂleppéi,lcylaulg
Thf tb® “ne?Pired ?ortjon .of such period shall cover the legal representative of the Assured, provided
or bankruptcy Wntmg 1S glven t0 the ComPany within thirty days after the date of such death, insolvency

T CANCELLATION

Dartv Stat/ni'whpn“!w » e fancelled at anT time by either of the parties upon written notice to_the other
ifc.~r1 fbereafter_cancellation shall lge effective an(f the date of cancellation shall then be

f end °f-tbe p°bcy period. If cancelled by the Assured, the Company shall receive or retain the short
r*nriv-calculated according to the table of short rates printed hereon. If cancelled by the Com-
Fng~ailed0” ~ nelfvprLbetestltlef,it0 the earned Premium pro rata. Notice of cancellation in writ-
the’ Comgany The i f  address of the Assured as given herein, shall be a sufficient notice from
similarl?mailednr t * of.tbe Company, or of its duly, authorized agent, or representative, may be
shall be payable on demand satisfactloa of any unearned premium, otherwise, unearned premium

INSPECTION
of the autamobne”cover«!1 Permitted, at all reasonable times during the*policy period, to inspect any
examine n? damaged S I ? BP° icy’ The Company shall have reasonable time and opportunity to

ical evidence of mb  or lts e(lulPment covered hereby before repairs are undertaken or phys-

the Assured’s nart or fhVaremoYed- but tbe Assured shall not be prejudiced hereunder by any act on

automobTe or Us equipment A * behalf undertaken for protection or salvage of the damaged
CHARGES

shallop . m the A%)rpements, Conditions or Declarations of this policy, either }tJrinted or written
shall be valid unless made by endorsement signed by the President and Secretary of the Compa” no



shall notice tg, or knowledge ﬁ)ossessed by, any agent or any other person, be held to waive mv »
Agreements, Conditions or arations

SPECIFIC STATUTORY PROVISIONS
L. If the limitation of time for notice of accident or for any legal proceeding herein contained is at
variance with any specific statutory provision in relation thereto, in force in the State in which itB
claimed that the Assured is liable for any such loss as is covered hereby, such specific statutory provisiori
shall supersede any condition in this policy inconsistent therewith.

M. The Assured herein-before referred to, is the Assured designated in the following Declarations
of which those numbered one to fourteen 1nclus1ve the Assured, by the acceptance of this nolicv makes
and warrants to be true.

1. Name of the Assuredd.fi<p.eaiZoa..4dn4-. &*i-.1:&Ir»0.10 -J €orrerieiiiiiieieieeee e .
2. Residence Address ..168..BAOO-k.- AV<3d.1tt© <4B&S- ss&no Jii.8W...J-6J?.B'6v..

Street. Town and

2A. Business Address ...

3. The Assured iS....ccccooeeeeennes tart.par.tlloifahlp...cccccovvnncncne .
individual,pCarPartnership,pCorporatinn or Estate) 3A. Business....UoQt4?aotlx3g>-
4. The Policy period shall be firoqi,..lia*.cil...fit  ..coecine s . 1929.;.., to«-eroh 6th

192...QQ, at noon, Standard Time, ai the named Assured’s Address, as to each of said

dates.
5. The Company’s liability under Paragraph (1) of the Insuring Agreements on account of bodily in-
juries to, or the death of, one person is limited to the sum of ..-Ian..thousand......ncnnncnnnne

Dollars ($....... 1Q.,.000...) and, subject to that limit for each person, the Company’s
total liability on account of bodily injuries to, or the death of more than one person is limited to the

sum o f........ Iwentfc—t&0ii®anch Dollars ($ -SO'-'000............ 1

T1j® ~01?Paily 8 liability under Paragraph (2) of the Insuring Agreements, exclusive of damage re-
sulting from loss of use, is limited to the actual value of the property destroyed at the time of its
damage or destruction,'which shall not be greater than the actual cost of the repair or replacement
thereof, and in no event shall the Company’s liability under any or all of the provisions of said Para-

graph (2) exceed the sum of.......... 0£Le...tho.us*n,d...crrcecrcriinceinenens Dollars ($..1.vQQG.........cucu... )

for one accident resulting in damage or destruction of property of one, or more than one, claimant.

The Company’s liability under Paragraph (3) of the Insuring Agreements, shall be in excess of the

sum of . . . ... ... .. ... Dollars (S..ccccevveeurenee )
(Deductlble) (If Collision Insurance is desired, give list price in Declarations)

The automobiles covered by this Policy and the premium charges therefor are as follows, it being

understood and agreed that the Company will not be liable under any of the first three of the insuring
agreements except that agreement or R}mseggreements for which a specific premium is provided in

the following table: a
TYPE OF PREMIUM CHARGE UNDER
TRADE NAME OF FACTORY NO. Body  YEAROP  MOTIVE LT INSURING AGREEMENTS
AUTOMOBILE OF ENGINE *TATE MODEL P] 5
LoaD cap MO row««  PRICE NO, 1 I No.z I NO.3
Bnlole 1
M-2296081 1929 1 1
 q- , A0 On to nn
Lidi-51-29
S-217154
TOTAL PREMIUM 67.20 16.00
The automobiles are and will be principally used and garaged in the City or Town Of....ccccceeeeveererucennne

................................ P-a8S-8-10-Y1.-J e
The automobiles are and will be used for the following purposes only:

A Truck automobiles (if any) for transportation of materials or merchandise incidental to As-
* tured s business or occupation.
B. Pleasure type automobiles (if any) for pleasure and family use and business calls.

None of the automobiles herein described are or will be rented to others or used to carry passengers
for a consideration, except as f o 1 1 o w S ereerereenens -

No trailer or vehicle serving as a trailer is used by the Assured.

The automobiles are owned by the Assured except as follows: ....JX0...62

o automobile insurance has been declined or cancelled by any company except as follows:...
1

®tlnm* Bhrrrof the GENERAL CASUALTY &SURETY COMPANY has caused this policy to be
| resident and Secretary at Detroit, Michigan, but the sawee shall weh b binding upow e Company wndid

* ¥ authorised agent of the Company.

v

mtertigned *y
President.

fY
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DETROIT, MICHIGAN

Automobile Liability
Policy

No. A. 6J833

READ YOUR POLICY

ISSUED TO

.T.H . Pearson & O *"P.Pearson Jr

qusqic»New Jersey

-torch -6 th- 9 SO-

RE MIUM

v € f1f

N.J

Short Rate Table

Periods exceeding 20 days, and not exceeding
days, to be the rate of days, and so on ud to
year.

If policy was written for CI\Eyear and has b
in force any number of days indicated in left h
column, the company may retain from the ann
premium the percentage indicated by the figures
opposite in the right hand column.

lday.... 2 55 days

2 days... 4 ED

3 ™ 5 (65)

4 " 6 0«

5 7 B <

6 " 8 9 »

7" 9 &

8 9 D or three months.....
9 " .10 106

10 " .10 120 “ or four months

1 "1 135 ¥

12 " .12 150 “ or five months.........
13 " ...13 165 ¥

17T 180 ¥ Or SiX months.....j
15 " o..14 195 “

16 "o.14 210 “  or seven months..
17 " .15 225 “

18 " o...16 240 *  or eight months.....
19 " ...16 255

20 "o17 270 “  or nine months......
26 " o119 286

30 " o...20 300 or ten months..

35 " .23 315 ¥

40 " o...26 o) “  or eleven months.. ..
45 "oL27 360 “ or twelve months...
a) - 2«
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Exhibit P-2.

Statement.
Telephone Union 543.
West New York, Apr. 1, 1928

Messrs. J. H. & C. P. Pearson
168 Broad Av. Passaic, N. J.

MAURICE BESHLIAN
Insurance

8 Twentieth Street

3/8 A-64833 Gen. Cas. $130.20

77.65

52.55

Paid 20
Beshlian

26 85
56 80
77 65

30

40
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Exhibit P-3.
(Sent wrong)

Passaic, N. J. March 16,1929. No. 23

PASSAIC PARK TRUST COMPANY 55-138

Pay to the
Order of H. B. Clark $26.85
10 Twenty six 85/100 Dollars

JULIAN H. PEARSON.

Endorsed on back:

H. B. Clark
For Deposit
Herbert B. Clark
Passaic National Bank and Trust Company
Paid
20 Mar 18 1929
Passaic N. J.

Garfield Trust Co.
Paid
Mar 20 1929
Garfield, N. J.

40
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Exhibit P-4.

Passaic, N. J. Mar 16, 1929 No. 24

PASSAIC PARK TRUST COMPANY 55-138

Pay to the

Order of H. B. Clark $56.80

80/100 Dollars
C. PEYTEN PEARSON, JR.

Fifty-six

Endorsed on back:
H. B. Clark

For Deposit
Herbert B. Clark

Passaic National Bank and Trust Company
Paid
Mar 18 1929
Passaic N. J.

10

20

30

40
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Exhibit D -1.

GENERAL CASUALTY & SURETY COMPANY
DETROIT, MICH.

Cancellation Notice

Mail one copy to Assured.
Send one copy to Home Office on same day

Cancellation Notice is sent to Assured.

May 10th, 1929

J. H. Pearson and C. P. Pearson Jr.,
168 Brook Ave.,
Passaic, N. J.

(A) 'You will please take notice that pursu
ant to the terms and conditions of Automobile Pol-
icy No. A-64833, issued to you by the General Cas-
ualty & Surety Company, and effective as of Mar.
8th, 1929, is hereby cancelled. Cancellation effec-
tive as of the 15th day of May, 1929, at 12:01 P.
M. standard time, at the place where said policy
was countersigned. Reason Non-payment of pre-
mium.

(B) Adjustment of the premium earned and
due the company has been determined as provided
by the policy.

(C) Enclosed you will find invoice covering
premium 24.26 earned during time said policy was
in force.

* Yours very truly,

General Casualty and Surety Company
By A. J. Dougherty.
Note:

If paragraph (C) is not necessary, “X ” out.
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Exhibit D-2.

GENERAL CASUALTY & SURETY COMPANY
DETROIT, MICH.

Policy Re-Instatement Notice.

Mail one copy to Assured.
Send one copy to Home Office on same day

Re-Instatement is made.

May 16th, 1929

J. H. Pearson and C. P. Pearson Jr.,
168 Brook Ave.,
Passaic, N. J.

You will please take notice that Automobile
policy No. A-64833, issued to you by the General
Casualty and Surety Company, under date of
March 8th, 1929, and cancelled under date of May
15th, 1929, is hereby reinstated as of May 15th,

1929, and is in full force and effect as of such date.
Yours very truly,

General Casualty & Surety Company
By A. J. Dougherty.

10

20

30

40



20

«0

40

58
Exhibit D-3.

GENERAL CASUALTY & SURETY COMPANY
DETROIT, MICH.

Morris Beshlin
543
8— 20th St. West N. Y.

Cancellation Notice

Mail one copy to Assured.
Send one copy to Home Office on same day

Cancellation Notice is sent to Assured.

June 10th, 1929

J. H. Pearson and C. P. Pearson Jr.,
168 Brook Ave.r

Passaic, N. J.

(A) You will please take notice that pursuant
to the terms and conditions of Automobile Policy
No. A-64833, issued to you by the General Casual-
ty & Surety Company, and effective as of Mar. 8th
1929, is hereby cancelled. Cancellation effective
as of the 15th day of June, 1929, at 12 :01 P. M.
standard time, at the place where said policy was
countersigned. Reason Non payment of premium.

(B) Adjustment of the premium earned and
due the company has been determined as provided
by the policy.

(C) Enclosed you will find invoice covering
premium, $35.31 earned during time said policy
was in force.

Yours very truly,

General Casualty and Surety Company
By A. J. Dougherty.

Note:

If paragraph (C) is not necessary, “X ” out.
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Exhibit D-4.

Return Receipt.

Postea.
Filed June 13, 1930.
NEW JERSEY SUPREME COURT,

Passaic County.

J. H. Pearson and C. P. Pear-
son, Jr.,
Plaintiffs,
Action at Law.
General Casualty and Surety Postea.
Company,
Defendant.

The above entitled matter was tried before Hon-
orable William B. Mackay, Judge of the Passaic
County Circuit Court, to whom the same had been
referred for trial on June 2nd and 3rd, 1930.

The jury, at the direction of the Court, returned
a verdict of “no cause of action” in favor of the

defendant, General Casualty and Surety Company.

WTLLIAM B. MACKAY,

Dated: June 12th, 1930.

10

20

550

40
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Filed June 13, 1930.

NEW JERSEY SUPREME COURT,

J. H. Pearson and C. P. Pear- |
SON, 1
10 Plaintiffs, / Action at Law.

IOn Postea.

[ Judgment for

\Defendant.
General Casualty Company, 1

Defendant.

Judgment entered this 13th day of June, 1930,

in favor of defendant and against plaintiffs.

20
Costs
Attorney { $51.50
Disbursements \
WM. S. GUMMERE,
G J.
30

40



OCLJ. 1930

New Jersey Court of Errors and Appeals

J. H. Pearson and C. P. Pear-

SON, JRV Action at Law.

Plaintiffs-Appellants,
On Plaintiffs’

VS. appeal from

Supreme

General Casualty and Surety Court, Pas-
COMPANY, saic Circuit.

Defendant-Appellee.

BRIEF OF PLAINTIFFS-APPELLANTS.
Statement.

Plaintiffs appeal from the judgment of the Su-
preme Court which was entered on a verdict di-
rected by the trial judge, William B. Mackay, at
the Passaic Circuit.

Plaintiffs sued the defendant to recover their
damages resulting from a collision involving the
plaintiffs’ automobile and which the defendant in-
sured against loss or damage by collision, by poli-
cy No. 64833.

The evidence established that sometime previous
to the collision the company had inadvertently can-
celled the policy and that its representative later
rectified the error by reinstating the policy. Sub-
sequently, the company again cancelled the policy,
but it was again reinstated by the same representa-

tive.

At the close of the case, the attorney for the de-
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fendant moved for a directed verdict, on the ground
that the case presented no evidence or authority,
express or implied, for the representative of the
defendant to cancel or reinstate the policy. The
trial judge directed a verdict for the defendant.

The sole question presented by this appeal is,
whether there was a question of fact to be submit-
ted by the trial judge to the jury for determina-
tion under the evidence.

We say that the case does present a jury ques-
tion, and that the trial court should not have taken

that question away from the jury.

POINT L

The trial court erred in directing a verdict of
no cause of action and in refusing to submit the
questions of fact to the jury for determination.

The grounds of appeal (Case, p. 2) are that the
trial court erred in directing a verdict of no cause
of action in favor of the defendant-appellee and
against the plaintiffs— appellants, and in refusing
to submit the case to the jury for their determina-
tion, there being a question of fact for the jury to
decide.

Inasmuch as this appeal only involves the action
of the court in directing a verdict for the defend-
ant, on the theory that there was no evidence show-
ing any authority on the part of the defendant’s
representative in reinstating the policy the second
time, we consider it necessary to only discuss so
much of the evidence as will be helpful in the con-
sideration of that question.

The testimony of the plaintiff, J. H. Pearson, is
that the policy having been issued to him by the



defendant, he paid the stipulated premium (Case,
p. 10, 11. 35-40, and Case p. 11, 11. 25-30); the pre-
mium was paid by means of two checks, and were
made payable to the order of H. B. Clark, the in-
surance broker, and by certain credits to which
the plaintiffs were entitled on the cancellation of
a policy that had been previously issued, and on
a refund to which the plaintiffs were entitled (Case
p. 13, 1. 1-40). Mr. Pearson says that he receiv-
ed a cancellation notice from the defendant, Ex-
hibit D-1 (Case p. 56), dated May 10th, 1929, no-
tifying him that on May 15th, 1929, his policy
would be cancelled, but that later he received a let-
ter, Exhibit D-2 (Case p. 57), dated May 16th,
1929, advising him that the policy “is hereby rein-
stated as of May 15th, 1929, and is in full force and
effect as of such date” (Case p. 16, 11. 30-40; case
p. 17, 1. 1-40, and Case p. 18, 11. 1-20). The col-
lision in which the automobile was damaged oc-
cured on July 19th or 21st, 1929 (Case p. 19, 11
10-30), and the amount of the damage was between
$1350.00 and $1450.00 (Case p. 25, 11. 20-30). At
the trial, counsel for the defendant conceded that
the automobile was involved in an accident (Case,
p. 9, 1. 25-30). After the accident, plaintiffs re-
ported the accident to Mr. Beshlian, the company’s
agent who negotiated the policy.

Sometime after the accident happened, Mr. C.
P. Pearson, this plaintiff’s brother, called to his at-
tention a second notice of cancellation that was re-
ceived, Exhibit D-3 (Case p. 58), notifying the
plaintiffs that the policy would be cancelled as of
June 15th, 1929, (Case p. 18, 11. 25-40, and Case
P- 19, 11. 1-30).

Mr. J. H. Pearson also testified that he received
the policy from Morris Beshlian, whose name and

address is stamped upon the back of the policy,



and who is the person through whom the plaintiffs
procured the policy of insurance (Case p. 19, 1L
38-40, and Case p. 20, 11. 1-10) ; that the amount of
the premium was never returned to him by the de-
fendant, and he never received any rebate for the
unexpired term of the policy after the alleged can-
cellation date (Case p. 11, 11. 15-30).

Mr. Charles P. Pearson, the other plaintiff, says
he first spoke to Mr. Clark, the insurance broker,
about obtaining an insurance policy, and paid him
the premium for the policy by two checks, which
were made payable to the order of H. B. Clark,
and by certain credits to which the plaintiffs were
entitled on the cancellation of a policy that had
been previously issued, and on a refund to which
the plaintiffs were entitled (Case p. 38, 11. 30-40;
Case p. 29, 11. 1-15; and Case p. 13, 11. 1-40). He
also says that the policy came by mail from Mr.
Beshlian, # 8 Twentieth Street, West New York
(Case p. 29, 11. 15-30), and when the premium was
paid, he received a receipt for the same from Mr.
Beshlian (Case p. 29, 11. 20-30). After the acci-
dent, Mr. Charles P. Pearson spoke to Mr. Beshli-
an about the matter, and then to Mr. Doherty
(Case p. 30, 11. 2-20) ; Mr. Doherty is the man who
sent and signed both concellation notices, Exhibits
D-1 and D-3, as well as the letter reinstating the
policy after it was cancelled the first time, Exhibit
D-2; all of these communications were written up-
on the letterhead of the defendant and all were
signed by Mr. Doherty. The conversation between
the witness and Mr. Doherty took place about a
week after the accident in the presence of Mr.
Beshlian. Mr. Beshlian took Mr. Pearson to Mr.
Doherty’s office, and asked Mr. Doherty to bring
out some papers, and also asked him whether the
policy was in force whereupon Mr. Doherty got the



papers with pictures relating to the accident, and
Mr. Doherty stated that the policy was in force
and offered to make a settlement (Case p. 20, 1L
20-40, and Case p. 21, 1L 1-30). Mr. Doherty also
discussed with Mr. Pearson the manner in which
the accident happened and the amount of the dam-
age to the automobile, and he acknowledged that
the car was a total wreck (Case p. 32,11. 25-40, and
Case p. 33, 1. 1-15). The discussion lasted for
about thirty minutes, yet Mr. Doherty did not make
any mention about the alleged non-payment of the
premium, although Exhibit D-3, which is the sec-
ond notice of cancellation, gives non-payment of
the premium as the reason for cancelling the poli-
cy (Case p. 34, 11. 15-25).

“Q. Tell us what Mr. Doherty said, Mr. Pear-
son, at that time? A. Mr. Doherty said the policy
was in full force” (Case p. 34, 11. 39-41).

The three letters that we referred and as al-
ready mentioned were written on the letterhead of
the defendant, and all were signed by Mr. Doherty
under the name of the company.

In this connection, the syllabus by the Supreme
Court in Leunis Co. vs. Singer et al., 102 N. J.
Law, 68, applies:

“A letter, received in due course of mail,
apparently in response to a letter sent by
the receiver, is presumed, in the absence of
any showing to the contrary, to be the let-
ter of the person or corporation whose name
is signed to it. It is admissible in evidence
without proof of the defendant’s handwrit-
ing, being an exception to the rule requiring

proof of handwriting.”

It follows, therefore, that if the letters are pre-
sumed to be letters of the company and binding up-

on it, then the acts of Mr. Doherty, the company’s
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representative who signed and sent the letters, are
also presumed to be the acts of the company.

Mr. Doherty was a witness for the defendant and
testified that he is the defendant’s branch manag-
er, and that the policy covering the plaintiff’s auto-
mobile was issued through the branch of which he
is in charge; he says that he ordered the first can-
cellation notice issued because of non-payment of
premium, and that later he instructed his assist-
ant to issue a reinstatement notice; he says that
he ordered the policy reinstated upon receiving a
telephone call from Mr. Beshlian, by whom he was
advised the premium would be paid. Mr. Beshli-
an, the witness says, was an agent of the defend-
ant at that time, having authority to solicit insur-
ance for the defendant, and to accept risks for the
defendant, and to submit them for final accept-
ance or declination (Case p. 38, 11. 1-40; and Case
p.- 39, 11. 1-30). He says that after the policy was
reinstated, the premium still remaining unpaid, he
caused the second cancellation notice to be sent,
Exhibit D-3 (Case p. 39, 11. 30-40, and Case p. 40,
11. 1-10). Mr. Doherty admits that about ten
days or two weeks after the accident he held a con-
versation with the plaintiff, C. P. Pearson (Case
p. 40, 11. 1-18) but denies that he reinstated the
policy after June 15th, 1929, and adds that a poli-
cy can only be reinstated after a sixty day period
upon the payment of the premium to the company,
but says that the premium for this policy had not
been paid according to the records of the company
(Case p. 40, 11. 30-40, and Case p. 41, 11. 1-38).
Within the sixty day limit, Mr. Doherty says he
has authority to reinstate a policy himself (Case
p. 42, 11. 1-10). In an examination by the court,
however, Mr. Doherty admitted that he, himself,

had reinstated the policy after it was cancelled the



first time, notwithstanding it was after the sixty
day limit, and sent a letter reinstating the policy
with his own signature underneath the name of the
insurance company (jCase p. 42, 11. 15-40).

To save himself from the pit into which the wit-
ness had fallen, he then tried to make it appear
that the sixty day period is computed from the 20th
day of the month in which the policy is issued
(Case p. 42, 11. 38-40, and Case p. 43, 11. 1-18).
Then, when the court said to the witness: “The
Court: Then it is not a sixty-day period, is it? The
Witness: Well, it is sixty days from the first of
the month”. Then, when the court again ques-
tioned the witness he again changed his testimony,
viz.; “The Court: It is not the sixty-day period,
then. The Witness: That is true. No, it is not”
(Case p. 43, 11. 15-28).

On cross-examination, Mr. Doherty testified that
he does not know the whereabouts of Mr. Beshlian
who was an agent of the defendant and who issued
the policy and that Mr. Beshlian, the company’s
agent, had embezzled monies belonging to the
company (Case p. 43, 11. 1-38).

“By the Court: Q. Did Beshlian have the right to
collect the premiums and turn them over to you?
A. Yes, if the premium was paid to him” (Case p.
46, 11. 10-20). The witness said that a monthly
statement was issued by the company, but he does
not know whether the monthly statement which
was issued by Mr. Beshlian included the premium
on this policy (Case p. 46, 11. 20-30). FExhibit P-2
is a statement acknowledging payment of the pre-
mium for this policy, on the letterhead of Mr.
Beshlian and addressed to the plaintiffs, under
date of April 1st, 1928.

The only other witness for the defendant was a

Mr. Tomasko, who says that, acting under instruc-
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tions from Mr. Doherty, he sent both cancellation
notices, as well as the notice reinstating the poli-
cy after it was cancelled the first time (Case p.
47, 11. 1-20).

At the close of the case, counsel for the defend-
ant moved for the direction of a verdict “on the
ground that the uncontradicted testimony shows
that this policy which is the subject of this suit
was cancelled prior to the happening of this acci-
dent”. The trial judge first denied the motion
and allowed an exception. Counsel for the respec-
tive parties then summed up to the jury, after
which the court adjourned wuntil the following
morning. When court re-convened at the adjourn-
ed hour, the trial judge changed his ruling and
granted the motion to direct a verdict for the de-
fendant.

The evidence, therefore, demonstrates that Mrr
A. J. Doherty, who had written the first cancella-
tion notice and notice reinstating the policy, and
the alleged second cancellation notice, all up-
on the letterheads of the defendant, subscribed by
him, under the name of the General Casualty &
Surety Company, the insurer, constituted him the
authorized agent for the company, and by these
acts the company held Mr. Doherty out as having
at least implied authority to reinstate the policy,
without limitation of time, or, if it should be as-
sumed as true that Mr. Doherty, as he says, had
the power to reinstate a policy only within the
sixty day limit, such limitation was not made
known to the plaintiffs and was a matter of abso-
lute privacy and secrecy between the defendant
and Mr. Doherty, and this secret limitation is not
controlling on the plaintiffs.

Mr. Doherty even after the loss was sustained,

acknowledged that the policy was in force, discuss-
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ed with the plaintiffs the damage and the extent
of the damage to the insured automobile, and of-
fered to make a settlement. The plaintiffs had the
right to rely on the apparent authority of Mr.
Doherty to act for the company and the company
is accordingly bound by Mr. Doherty’s acts. The
fact that the company did not make a rebate to the
plaintiffs of premium for the unexpired term after
the alleged cancellation supports the claim of the
plaintiffs that, as Mr. Doherty told them, the poli-
cy was still in force.

Moreover, the testimony of Mr. Doherty, on ex-
amination by the trial judge, was so contradictory
and conflicting that his credibility should have
been properly left to the jury, not only on the ques-
tion whether his authority to reinstate a policy
was limited to the sixty day period, but as well as
upon his denial of having stated to the plaintiffs
and Mr. Beshlian the company’s agent that the poli-
cy was still in force and upon all other parts of
his testimony.

There is evidence of express authority on the
part of Mr. Doherty to reinstate a policy, subject
to the sixty day limit as he puts it, and the evi-
dence presents a question of fact for decision by
a jury with regard to Mr. Doherty’s apparent
authority to reinstate a policy without the sixty
day limitation. In that state of the evidence, the
trial judge should have submitted the case to the
jury for determination. Had the alleged sixty day
limitation been made known to the plaintiffs, the
plaintiffs would have been bound thereby, but by
failing to make known the alleged sixty day limi-
tation the defendant is barred from setting that
up as against the plaintiffs. The plaintiffs had the
7 assume, in the absence of knowledge of the
My day lLimitation, that Mr. Doherty had the
authority to bind the defendant by his acts.
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The reinstatement of the policy is apparently at-
tributable to the fact that the plaintiffs had actual-
ly paid) the full amount of the premium charged
by the company, to Mr. Beshlian.

in J. Wiss & Sons Co. vs. H. G. Vogel Co., &

N. J. Law 618, this court said:

“As between the principal and third per-
sons the true limit of the agent’s power to
bind the principal is the apparent authority
with which the agent is invested. The prin-
cipal is bound by the acts of the agent with-
in the apparent authority which he knowing-
ly permits the agent to assume, or which he
holds the agent out to the public as possess-
ing. And the reason is that to permit the
principal to dispute the authority of the
agent in such cases would be to enable him
to commit a fraud upon innocent persons.”
(Citing Law v. Stokes, 32 N. J. Law, 249,
90 Am. Dec. 655). (Italics our own).

This statement of the law was reaffirmed by this
court in White Door Bed Co. vs. United States
Mortgage & Title Guaranty Co. of New Jersey, 7
A. B. 216, where the law as declared in the cited

case was re-stated with approval.
In the last cited case, this court also said:

“But assuming that no such authority was
actually vested in Vice President Ward, that
fact is not necessarily a bar to the respond-
ent’s right of action. * * * In view of the tes-
timony to which reference has been made, it
was clearly the function of the jury, and not
of the court, to determine whether or not
Ward, in referring the matter of the respond-
ent’s assignment to Perselay for the latter’s
consideration and determination, was act-
ing as the duly authorized representative of
the appellant, and, if not, whether his action
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was within his apparent authority as vice
president of the corporation. For the rea-
son indicated, we conclude that this ground
of appeal is without legal substance.”
(Italics our own).

In J. TFiss & Sons Co. vs. H. Q. Vogel Co., supra,

this court declared:

“The question in every such case is
whether the principal has, by his voluntary
act, placed the agent in such a situation that
a person of ordinary prudence, conversant
with business usages and the nature of the
particular business, is justiiied in presuming
that such agent has authority to perform the
particular act in question, and when the par-
ty relying upon such apparent authority pre-
sents evidence which would justify a finding
in his favor, he is entitled to have the ques-

tion submitted to the jury.”

POINT 1I1I.

The reinstatement of the policy by Mr. Doherty
is binding upon the defendant, although not made
by endorsement signed by the president and sec-
retary of the company.

Although the policy provides that “No change in
the Agreements, Conditions or Declarations of this
Policy, either printed or written, shall be valid un-
less made by endorsement signed by the President
and Secretary of the Company,” the reinstatement
of the policy was binding upon the defendant with-
out such endorsement, because, after the policy
A as cancelled the first time, Mr. Doherty had re-
instated the policy and the company acquiesced in

this act of its representative, without any such en-
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dorsement being made by the President and Sec-
retary of the company. The company should
thereby be held to have waived that provision of
the policy, by ratifying the act of Mr. Doherty in
once reinstating the policy, without such an en-
dorsement. The plaintiffs had the right to pre-
sume that the defendant had waived that provi-
sion of the policy, and that Mr. Doherty had bind-
ing authority to again reinstate the policy, without
such endorsement. Here again, the company is
bound by the acts of its agent, because, firstly, by
the apparent authority of the agent to bind the
company, and secondly, by the company’s own acts,
in ratifying the acts of Mr. Doherty when he re-
instated the policy the first time.

CONCLUSION,

For the foregoing reasons, we respectfully sub-
mit that the judgment entered in the Supreme
Court, on the motion to direct a verdict in favor
of the defendant, should be reversed.

Respectfully submitted,

FEDER & RINZLER,
Attorneys of Plaintiffs-Appellants.

Feder & Rinzler,
Of Counsel.
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J. H Pearson and C. P Pears on ,

I,
Plaintiffs-Appellants, ACTION AT
LAW.
US.

* On Appeal
from Supreme

General Casualty and Surety
Court.

Company,

Defendant-Appellee.

BRIEF OF DEFENDANT-APPELLEE.

This matter is on appeal from the judgment en-
tered in the Supreme Court for the defendant-
appellee on the verdict which the jury returned by
direction of the trial court.

Statement of Facts.

On March 8th, 1929, the defendant-appellee,
General Casualty and Surety Company, issued ta
the plaintiffs-appellants an insurance policy, cov-
ering a certain Buick sedan automobile owned by
them, for damage which the said automobile might
receive through collision (S. C., 11, 1. 1-10; 53,
«t seq.). The coverage term was from March 8th,
1929 to March 8th, 1930 (S. C, 11, 11 8-9). The
premium for the policy was $130.20 (S. C., 53; 13,
1 39).
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On May 10th, 1929, the defendant company sent
to the appellants, at the address given in the pol-
icy, 168 Brook Avenue, Passaic, New Jersey, a
cancellation notice (S. C., 16,11. 31-33; 17,11. 23-25;
39, 1. 31-33; 56, exhibit D-1). This notice is as
follows:

“J. H. Peabsq n and C. P. Pearson, Jr.,
10 168 Brook Ave.,
Passaic® N. J.

(A) You will please take notice, that pur-
suant to the terms and conditions of Auto-
mobile policy # A-64833, issued to you by the
General Casualty and Surety Company, and
effective as of Mar. 8,1929, is hereby cancelled.
Cancellation effective as of the 10th day of
May, 1929, at 12:01 P. M., standard time, at
the place where said policy was countersigned.
Reason: Non-payment of premium.

20 (B) Adjustment of the premium earned
and due the company has been determined as
provided by the policy.

(C) Enclosed you will find invoice covering
premium 24.26 earned during time said policy
was in force.

Yours very truly,

General Casualty and Surety Company,
By A. J. Dougherty.
(S. C, 56).”

30 Subsequently, Allen J. Dougherty, Branch Man-
ager of the Newark Office of the appellee company,
received a telephone call from Morris Beshlean,
the agent of the company through whom the policy
in question was issued, who advised him that the
premium would be paid (S. C., 38, 1l 29-34).

Pursuant to this conversation, Dougherty sent
out a reinstatement notice (S. C., 18,11.10-13; 38 11.
34-37) to the appellants. This notice, which was
received in evidence and marked Exhibit D-2

40 (S. C., 57), i1s as follows:
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“J. H. Pearson and C. P. Pears on ,dr .,

168 Brook Ave.,
Passaic, N. J.

You will please take notice that Automobile
policy #A-64833 issued to you by the Gen-
eral Casualty and Surety Company, under
date of March 8th, 1929, and cancelled under
date of May 15th, 1929, is hereby reinstated
as of May 15, 1929, and is in. full force and
effect as of such date.

Yours very truly,

General Casualty and Surety Company,
By A J. Dougherty.”

However, even after this reinstatement notice
had been sent, on the strength of the promise to
pay, the premium was not paid (S. C., 39, 1L 33-
35). Consequently, it was again cancelled (S. C.,
39, 1. 37-39) and a second cancellation notice dis-
patched to appellants (S. C., 39, 1L 38-40; 40, 1.
1-3).

This second cancellation notice was dated June
10th, 1929 and was marked Exhibit D-3 in evi-
dence (S. C., 58; 19,1. 20). Its language is as fol-
lows:

“J. H. Pearson and C. P. Pearson, Jr.,
168 Brook Ave.,
Passaic, N. J.

(A) You will please take notice that pur”
suant to the terms and conditions of Auto-
mobile Policy #A-64833, issued to you by the
General Casualty and Surety Company, and
effective as of March 8th, 1929, is hereby can-
celled. Cancellation effective as of the 15th
day of June, 1929, at 12:01 P. M. standard
time, at the place where said policy was coun-
tersigned. Reason: Non payment of pre-
mium.

20
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(B) Adjustment of the premium earned
and due the company has been determined as
provided by the policy.

(C) Enclosed you will find invoice cover-
ing premium, $35.31 earned during time said
policy was in force.

Yours very truly,

General Casualty and Surety Company,
By A. J. Dougherty.’]

Registered mail was employed in the sending
out of this notice. It was received and receipted
for on the return card by Martha W. Pearson, wife
of appellant, C. P. Pearson (S. C., 36, 1. 39-40).
This receipt was placed in evidence by consent and
marked Exhibit D-4 (S. C., 37, 1L 1-6).

While appellants have printed all the other ex-
hibits in the case, they have failed to include the
return receipt. The record, p. 59, simply says:
liExhibit D-4. Return receipt.” The receipt
should have been set out in full, since it shows the
date of delivery of the second cancellation notice
to the wife and her acknowledgment of its delivery
as of June 13th, 1929.

Since the service of the state of case, a stipula-
tion has been filed containing a copy of the said
return receipt and an agreement that it be con-
sidered part of the state of case.

In any event, the policy itself provides, in con-
nection with the cancellation:

‘Section I.

Notice of cancellation in writing mailed to
or delivered at the address of the assured as
given herein, shall be a sufficient notice from
the company.” (S. C., 53).



The second cancellation notice, as well as the
others, was sent out by the witness Tomasko by
registered mail and he subsequently received back
the return receipt marked D-4 (S. C., 47,11.17-30).

On July 19th, 1929, a month and four days after
the cancellation of the policy, the appellants’ auto-
mobile was involved in a collision and damaged
(S. C, 36,11. 36-37). The company refused to pay
the resultant claim because of the cancellation of
the policy.

The appellant, C. P. Pearson, testified that the
week following the accident (S. C., 35, 1. 1-3),
Beshlian took him to Mr. Dougherty’s office (S. C,,
31, 1. 1-4). There they had a conversation with
Dougherty, during the course of which Beshlian
asked Dougherty if the appellants’ policy “ was in
force” and Dougherty said “ Yes.” (S. C., 31, 1L
16-20).

Dougherty denied this statement (S. C., 43, 11
27-30). He further said he had no authority to re-
instate or carry any policy where the premium is
unpaid over a period of sixty days (S. C., 40, 1L
32-37). The sixty day period referred to, accord-
ing to the practice of the company, is computed
from the twentieth of the month (S. C., 42, 1L 38-
41). He also said he did not reinstate appellants’
policy after June 15th, 1929 (S. C., 41, 11 13-15).

There is a reference in appellants’ brief to some
testimony that Dougherty offered to settle fhe
claim during this conversation (page 5 of Brief).
This testimony was stricken out at the trial and is,
of course, not available to appellants on this ap-
peal (S. C., 32, 11 1-10; 1L 20-25).

NevTJersey State Library
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POINT ONE.

The frial cout dd nol err in direcling a
verdict for the ddendoni-cppelee since the
policy in question hed been conodled prior o
the adie of the acddent, in which the appelianis’
automohile wos conroged

The appellants introduced some evidence to
show that the premium in question had been paid
to Beshlian, the company’s agent, in West New
York. This testimony had not been set forth in the
outline of the facts because, under the circum-
stances of the case, it is immaterial whether or not
the premium had been paid. The provisions of the
policy confer on either party to the contract the ar-
bitrary right of cancellation at any time. No rea-
son 1s required to be given in order to render the
cancellation effective. The statement of a reason
in the cancellation notice is superfluous and, con-
sequently, its accuracy is immaterial.

So  much of the cancellation clause as is perti-

nent is as follows:

“ This policy may be cancelled at any time
by either of the parties upon written notice
to the other party, stating when thereafter
cancellation shall be effective and the date of
cancellation shall then be the end of the policy
period.’”’

This provision was construed by the Supreme
Court in Sigler v. New Amsterdam Casualty Co.,
3 Misc. 1069, in accordance with the view above set
forth. There the insurance company issued a com-
pensation policy to the plaintiff. The estimated
premium was $27. Plaintiff paid this to his brok-
er, who, in turn, gave it to the representative of
the company. Subsequently, notice of cancellation
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was sent to the plaintiff, the reason given being
non-payment of premium. Later, a loss occurred
and the company denied liability. At the trial, a
verdict was directed for the company.

On appeal it was urged that the cancellation was
ineffective because the reason given in the notice
—non-payment of premium—was untrue.

The Supreme Court said:

“ The untruthfulness of the reason for can-
cellation was immaterial because, under the
terms of the policy, no reason was required
to be assigned.”’

Appellants concede receipt of the second can-
cellation notice, which was dated June 10th, 1929,
and which by its terms became effective as of June
15th, 1929. They admit that the accident in which
the car was damaged occurred on July 19th, 1929
over a month after the effective date of the can-
cellation.

Unquestionably then, appellants had no insur-
ance coverage on their automobile at the time of
the accident.

Their sole argument against the directed ver-
dict is that a jury question was made out as to
whether the policy had been reinstated by their
testimony that Dougherty had said the following
week after the accident that the policy was in
force, and his denial of this alleged statement.
This in effect is a contention that if the jury
found that Dougherty had said after the accident
that the policy was in force, such statement would
effect a retroactive reinstatement of the policy and
render the company liable for a loss, which oc-
curred while the policy was not in force.

An analysis of this claim, will reveal its tenuous
character. On June 15th, 1929 the effective date
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of the second cancellation, the contract between
the parties came to an end. There no longer ex-
isted any future liability under the policy, either
for the company against appellants or vice versa.
A reinstatement, therefore, after this date would
renew the life of the policy only as of the date of
the reinstatement. There would be no obligation
on the part of the company for any loss which oc-
curred during the interim between the date of can-
cellation and the date of renewal—at least, in the
absence of full knowledge of the loss and an ex-
press agreement made by the properly constituted
authority of the company that the renewal should
be retroactive.

Consequently, accepting appellants’ theory that
Dougherty’s statement, if believed to have been
made, by the jury, amounted to a reinstatement,
it does not help them nor create a liability against
the company for the loss, since it postdated the
loss and created future, not past liability.

The contract here was at an end on June 15th,
1929. The parties bore the same relation to each
other as if they had never contracted. To revive
the policy in this posture of affairs required a
new consideration and even then it would cover
only future losses. There is no evidence here of
a new consideration. Appellants do not even give
a reason for the alleged reinstatement.

In 3 Cooley’s Briefs on Insurance, 2356, it is
said that “ where a policy has been forfeited by a
breach of warranty or condition, it can be revived
and reinstated only by new agreement based upon
a valid consideration.’’

Further, at p. 2931:

“A tender of payment after the loss has
occurred cannot revive a policy, so as to ren-
der the company liable for the loss. Even if
a payment is accepted after the loss, it does



not relate back, so as to render the insurer
liable for the loss but only revives the policy
for the remainder of the term.”

See

Dooley v. Georgia Casualty Co., 1 Misc.
491.

Furthermore, Dougherty’s testimony is uncon-
tradicted that he had no authority to reinstate the
policy at the time the appellants claim the rein-
statement was made. This uncontradicted evi-
dence, in any event, removes any efficacy that the
statement attributed to Dougherty might have.
The situation is somewhat akin to that where an
operator of an automobile, who is not the 'owner,
takes the stand and testifies that he was on his own
business at the time of the accident or deviated
from the course of his employment, or had the
car without the owner’s permission, thus by his
uncontradicted and uncontroverted testimony neg-
ativing the presumption of agency which arises
by implication of law upon proof of operation.

Appellants seek to surmount this obstacle by
saying that the.defendant held Dougherty out to
the public as its agent and the company should,
therefore, be bound by his acts, since they (appel-
lants) had no knowledge of any limitations on his
authority.

This argument is specious and not pertinent to
the issue at bar. Appellee does not dispute the
legal proposition that an agent is generally in-
vested with those powers he appears to have or
which appear to be necessarily or reasonably in-
cident to his office, and that the principal is bound
to third persons by the acts of the agent in the
performance of these apparent powers, regard-
less of any secret limitations on them imposed by
the principal. The legal background for this prin-
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ciple is estopped. The courts charge the prin-
cipal with the acts of the agent done in the ap-
parent scope of his authority, where a third person
has changed his position through dealings with
the agent relying on the agent’s indicia of author-
ity.

This legal tenet has no relevancy to the present
issue since there certainly is nothing to warrant
the application of an estoppel. Appellants did
not change their position to their detriment
through a reliance upon any authority Dougherty
seemed to have. Their insurance contract was at
an end, their loss had accrued and their rights
under the contract were fixed when they came to
see Dougherty. Nothing he then said or did, could
or did, in any wise change their position to their
detriment by relying upon it.

POINT TWO.

The dleged reinstalement of the pdiicy is
binding upon the defendant conpany since
conditions of the pdiicy aon be chonged only
endasement signed by the seaelay ad
ident of the conpary.

55?3

Appellants’ policy provides :

“No change in the agreements, conditions
or declarations of this policy, either printed
or written, shall be valid unless made by en-
dorsement signed by the President and Sec-
retary of the Company.”

(Condition K).
The policy further provides :

“In consideration of the payment of the
premium and * * * the General Casualty and
Surety Company, herein called the company,
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in consideration of the premium herein pro-
vided * * * does hereby agree * * * to insure,
etc * % % ”

The payment of the premium was an essential
element of the contract. The company contended
it had not been paid and, therefore, cancelled the
policy on June 15th, 1929. Dougherty had no au-
thority to waive the payment of the premium with-
out the endorsement required by the policy.

The courts in construing the provisions of in-
surance policies, relating to change by endorse-
ment, have universally held that only those pro-
visions or conditions which are required to be per-
formed after the loss can be waived and not those
which go to the formation and continuance of the
contract. Certainly, the payment of the premium
is a condition which relates to the formation or
continuance of the contract.

In Robbins v. Farmers Mutual' Fire Ins. Assn.,
4 Misc. 533, the defendant company issued a fire
policy which provided for the payment of assess-
ments within thirty days after notice. Policy also
stated that no officer, agent or other representative
had power to waive any provision or condition of
the policy.

Notice of assessment was given to plaintiff which
provided that: “In default of payment within
thirty days from the date of this notice, your pol-
icy will be null and void.”

Plaintiff testified he visited office of local agent
of the company and informed him that he was
short of money and could not pay the assessment
“right now.” The agent thereupon (according
to the plaintiff’s testimony) called the secretary of
the company on the telephone and as a result of
the conversation, informed him that if he would
pay the assessment before any other became due
“it would be all right.”
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Defendant later notified plaintiff that his policy
was null and void for failure to pay the assess-
ment referred to. Subsequently, a loss occurred.
Defendant company denied liability.

At the trial a motion by the defendant for a
directed verdict was denied and the case submit-
ted to the jury to determine the question of waiver
of the forfeiture clause of the policy by the action
of the local agent and the secretary of the com-
pany.

This ruling was reversed on appeal, the Su-
preme Court saying:

“We cannot concur in the view of the court
that the promised extension of time by the
secretary and the local agent, if proved, was
a waiver of the forfeiture clause. While it
is well settled that conditions in the policy
which are to be performed after a loss has
occurred may be waived by an officer or agent
of the company, it is equally well settled, we
think that no such power exists with relation
to the conditions and provisions in the policy
which relate to the formation and continuance
of the contract of insurance and are essential
to the binding force of the contract while it
is running.”

Citing
Carson v. Jersey City Ins. Co., 43 L. 300;

Dimick v. Metropolitan Ins. Co., 69 L.
398.

The same rule is set forth in the case of Wheeler
v. U S. Casualty Co., 71 L. 398, where the court
said:

“ There 1s another insuperable objection to
the first count. It refers to the copy of the
policy annexed to the declaration and made
part thereof. The policy provides that ‘no
condition or provision shall be waived or al-
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tered by anyone unless by written consent of
an officer of the company at the home office.’
The term for which the policy was to run is
one of these ‘conditions and provisions which
relate to the formation and continuance’ of
the contract to be performed after the loss
has occurred. It is only to the latter class of
cases that such provision has been held to be
inapplicable.” (Snyder v. Insurance Co., 30
Vr. 544.)

It is, therefore, respectfully submitted that the

policy of insurance in question was cancelled prior
to the time of the accident and that the trial court
did not err in directing a verdict for the defend-
ant-appellee.

HARLEY, COX & WALBURG,
Attorneys of Defendant-Appellee.

John J. Francis,

Of Counsel.
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