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ASSEMBLY, No. 2850

STATE OF NEW JERSEY

INTRODUCED JUNE 16, 1986

By Assemblymen LITTELL, FOY, Felice, Assemblywoman Randall,
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Assemblymen Havtaian, Arango, Genova, Miller, Zecker, Kline,
Dario, Franks, Chinnici, Muziani, Rafferty, Zimmer, Azzolina and

Assemblywoman Smith

Ax Acr authorizing the Department of Labor to establish uniform
standards for the use of drug abuse tests in the workplace and

supplementing Title 34 of the Revised Statutes.

Bz 11 ExACTED by the Senate and General Assembly of the State
of New Jersey:

1. This act shall be known and may be cited as the ‘Workplace
Drug Abuse Testing Act.”

2. As used in this act:

a. ‘““Commissioner’’ means the Commissioner of Labor;

b. ““Controlled dangerous substance’’ means a drug, substance,
or immediate precursor as defined in Schedules I through V of
article 2 of the ‘“‘New Jersey Controlled Dangerous Substances
Act,”” P. L. 1970, c. 266 (C. 24:21-1 et seq.);

c. “‘Drug abuse test’’ means any chemical test, including but not
limited to urinalvsis, blood analysis, or breathanalysis, used for the
purpose of determining the presence or absence of controlled dan-
gerous substances in a person’s body;

d. “Employee’’ means and includes any person who supplies a
service for remuneration or for any contract for hire to an em-
ployer in this State;

e. “Employer”’ means and includes any private individual or
organization that is an employer under R. S. 43:21-19, any govern-

mental authority that is a public emplover under P. L. 1968, ¢. 303
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(C. 34:13A-1 et seq.) and any other individual or organization
which the commissioner designates, by regulation, as an employer
under this act.

3. The commissioner may adopt and from time to time supple-
ment, alter or repeal rules and regulations relating to the adminis-
tration of emplovee drug abuse tests by employvers. Such rules and
regulations shall establish standards for the acquisition of samples,
the handling, control, and disposition of samples, the methodology
and procedures used to evaluate the contents of samples, the sta-

tistical margins of error associated with a drug test, and the per-

‘sonnel who may he authorized to conduct drug abuse tests. The

commissioner shall adopt, supplement, alter, or repeal these rules
and regulations in consultation with Commissioner of Health and
the Attorney General.

4. It shall ke unlawful for any emplover or his duly authorized
agent to administer a drug abuse test or a set of drug ahuse tests
to any emplovee or joh applicant unless the test and test procedures
conform with the rules and regulations promulgated by the com-
missioner under section 3 of this act.

3. It shall be unlawful for any emplover or his duly authorized
agent to administer a drug abuse test or a set of drug abuse tests
to any emplove without first having reasonalle suspicion that the
emplovee is under the influence of a controlled dangerous substance.
Suspicion shall l-e based upon visible evidence of erratic job be-
havior, including but not limited to severe declines in the employee’s
productivity, higher than average accident rates on the job, repeated
lateness or ahsence from work, violent behavior, emotional un-
steadiness, sensory or motor-skill malfunctions, or possession of a
controlled dangerous substance.

6. Any violation of the provisions of the act shall be punishable
by a fine of not less than $500.00 to be collected in a ecivil action
by a summary proceeding under the Penalty Enforcement Law
(N. J.S.2A:5%-1).

7. Anyv agreement or contract between an emplover and an em-
plovee, emplovee association, or union may: a. require additional
or supplementary control on the administration of drug abuse tests
provided that the standards and specifications established in the
agreement or contract exceed the standards and specifications estab-
lished by the commissioner in rules and regulations promulgated
pursuant to this act; or b. prohibit the administration of a drug
test upon any employee covered by the agreement or contract.

8. Thix act shall take effect on the 90th day following enactment.
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STATEMENT

This hill authorizes the Commissioner of Labor to promulgate
rules and regulations concerning the administration of drug abuse
tests by private and pullic emplovers. The bill prohibits an em-
plover or his agent from administering drug abuse tests to em-
plovees or job applicants if the tests do not meet the standards
established by the rules and regulations promulgated under this
act. It also prohibits emplovers from testing employees for drugs
without reasonable suspicion that the emplovee is using drugs. Any
- person who violates the provisions of the act would be subject to a
fine of at least $300.00. The bhill also permits employees, unions,
and emplovee associations to establish agreements with their em-
plovers that would provide stronger procedural and methodological
standards for drug abuse testing in the workplace or prohibit the

administration of drug tests on emplovees covered by the agreement.

LABOR RELATIONS AND EMPLOYMENT
Authorizes Comm. of Labor to establish uniform standards for em-

plovee drug testing.
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ASSEMBLYMAN ROBERT LITTELL (Chairman): I'm gong to
ask for a few moments of your time, please. There is a bill
being introduced here today, A-2850, with me as sponsor. It
is a controversial bill, but it has been successful in
generating some interest -- along with the problem itself
being very prevalent -- because of the concern many people
have throughout this State with drugs in the workplace. 1It's
not an easy issue. There's no clear-cut answer. 1 think
everybody agrees to that. The fact of the matter is, drugs
are a part of our life here in these United States, which I'm
sorry to admit and say., and drug testing is something we have
to learn to live with and deal with.

What we're attempting to do here to be fair handed,
to a provide a way that will protect the rights of employees
and the integrity of the system, and to make sure that there
is confidentiality with regard to their identity in any
testing program.

At the same time, we want to make sure that any tests
that are administered are tests that are sufficient and safe,
and that they are adequate as far as their reliability.

To that extent, we have had many ideas for
amendments. We expect to hear many more today. We will hear
all of the testimony, if possible. We have about 25
witnesses, so we'll have to move right along. I will probably
not go around the table after each witness, in order to save
time. Unless you have 'a specific question that you feel has
to be asked, 1 ask the members to hold them until the end.
But if you feel that you have to ask a question, let me know
and we will get to it.

We will attempt to hear all of the testimony today,
and at a meeting to be held in October, we expect to have all
of those amendments prepared for discussion and voting on at a
meeting -- some time in October. So, there will be no vote on

the bill today and no vote on the amendments today. Because



there are so many issues, we won't attempt to burden the staff
with trying to draft all those amendments while we're going
through the process today.

Now, I'd 1like to give Assemblyman Foy, who is the
prime cosponsor on this bill, an equal opportunity say a few
words.

ASSEMBLYMAN FOY: Thank you, Mr. Chairman. I want to
thank everyone who is present today and has taken the time to
communicate to the Committee their views on this very
important topic.

The genesis of this 1legislation on the part of
Assemblyman LITTELL and myself is our view that the
Legislature has an obligation to develop important public
policy that affects the people of the State of New Jersey. I
don't know of any issue that is as topical in affecting the
rights and the responsibilities of individuals in New Jersey
as the issue of drug testing and 1its application in the
workplace.

It is clear that there are maﬁ§ dimensions to this
issue from a variety of perspectives, and 1it's our goal in
developing this legislation to make it the law of the State of
New Jersey that the legislation that is developed is one that
addresses the interests of all of the individuals and groups
involved. And 1 see those interests as being, fundamentally,
two different extremes -- both of them legitimate.

One: The right of an employer to have a workplace
that's free from drug and substance abuse in terms of 1its
employees; but, on the other extreme, the right of every
individual and every worker in this State to be free from any
type of harassment or invasion of their privacy rights. This
bill will be an attempt to reconcile those two extreme, but
legitimate views.

And it seems that what we're attempting to do here is

to balance those rights of employers and of workers, at the



same time balancing the fundamental right of society and its
inherent interest in this particular issue.

So, we welcome all of your input. We're all big
boys. We're not afraid to be subject to criticism if you
think we've made some mistakes, and we certainly welcome some
praise if you think that we've done anything good.

So, good 1luck with your testimony today, and you may
be assured you'll have a full and fair hearing from this
Committee.

ASSEMBLYMAN LITTELL: Thank you. We first have

Doctor Mark Powell and Jack Dalton, representatives from
Hoffman LaRoche. I turn it over to you, gentlemen.
J OHN B. DALTON: Thank you, Mr. Chairman. Hoffman
LaRoche is one of the world's leading health care companies.
Widely known for original research and development, Roche has
been responsible for numerous important medicines, some for
diseases that affect countless numbers of people and others
for diseases that afflict only a few.

A leader in biotechnology,. Roche  has recently
introduced Roferon A, our brand of Interferon, the first
product produced for clinical trials through recombinant DNA
technology.

Roche provides health care professionals with a wide
range of medical products and services, including diagnostic
test systems, radio pharmaceuticals, clinical 1laboratory

services, and specialty chemicals. Two of our operating
groups, Roche Diagnostic Systems and Roche Biomedical

Laboratories, are involved in toxicology testing for drugs of
abuse.

Roche Diagnostic Systems manufactures the industry's
leading line of substance abuse assays -- known as Abuscreen
-- and Roche Biomedical Laboratories performs bioanalytical
testing for drugs of abuse, along with offering many other

clinical laboratory tests.



Ul

Roche believes that good health is the result of high
quality medical products and services, knowledgeable health
care professionals, and well informed consumers.

As a health care company whose primary concern is
enhancing the quality of life, Roche views substance abuse as
a disease, and advocates treatment and rehabilitation as its
cure.

Diagnostic Dimensions, Inc., a new subsidiary of
Hoffman LaRoche, has developed one of the first and most
comprehensive programs to address the problem of substance
abuse in the workplace. We help client companies to develop
and implement substance abuse intervention programs, tailored
to their specific organizational needs. This comprehensive
approach includes educating and training of corporate
personnel to identify and assist substance abusers in the
workplace, and the establishment of testing programs to detect
substance abuse.

Testing services are offered through Roche Biomedical
Laboratories -- the Roche nationwide <c¢linical 1laboratory
subsidiary. The management, education, and training portion
of the Diagnostic Dimensions Program was jointly developed by,
and is being offered through, Development Dimensions
International of Pittsburgh, a major educational firm.

Much has been written on the controversies involving

urine testing and, in fact, the June, 1986 issue of Drug Abuse

and Alcoholism Newsletter, a copy of which I have attached to

my remarks, published by the Vista Hill Foundation, a
multi-hospital, nonprofit <corporation that specializes in
acute psychiatric care, addresses that topic -- controversies
involving urine testing.

It says in part -- and 1 quote: "Removing a
substance abuser from the workplace can have a salutary effect
upon the work environment, production, and employee morale.

Urine and breath testing can make a contribution to this end.



Broader and probably more important goals are served. If an
organization has a well-thought-out, fair, confidential
progranm, it will serve as a deterrent to the use of
intoxicants by other workers, in addition to those picked up
on urine tests.

"This secondary effect has been proven by experience
from the military. Three worldwide surveys from all military
branches were conducted. In 1980, 27% of military personnel
has used an illegal drug within the past month. In 1982, the
figure was 19%. And in 1985, it was 9%. The major change
during those five years was the institution of a reliable
urine screening program."

It goes on to say, "A majority of employees will be
pleased with a clear policy and program of reducing drugs in
the workplace. They can expect increased personal safety,
less theft of their property, and better teamwork with the
work group -- in other words, a better environment." Close
quote.

My associate, Doctor Mark Powell, directs the
Department of Pharmaceutical and Toxicological Testing at
Roche Biomedical Laboratories here in Raritan, New Jersey.
Doctor Powell received his Ph.D. in medicinal chemistry from
the University of Washington, in Seattle. He has published
numerous articles in various scientific journals and books.

Doctor Powell serves on the Steering Committee of the
North Jersey Drug Metabolism Discussion Group of the American
Chemical Society. He is a member of the American Society for
Mass Spectrophotometry, the American Association for the
Advancement of Science, the American Chemical Society, and is
presently serving on the Board of Directors of the Epilepsy
Institute.

I'm pleased to present my associate, Doctor Mark
Powell, who will discuss the technological aspects of our drug

testing programs, and other matters related to them.



DOCTUOR M ARK POWETL L: Thank you very much, Mr.
Dalton. Gentlemen, I welcome the opportunity to come in front
of the Committee today. 1It's certainly no secret to everyone
in this particular room that the use of drugs in the United
States has reached what is commonly referred to as epidemic
proportions.

The use of drugs also clearly is not confined to any
particular subgroup of people, nor is it confined to any
particular type of industry. We're seeing rampant drug use
throughout all ages, and throughout all aspects not only of
industry, but also of education, of sports -- and we've
reached a point where certainly members of the U.S. government
have taken a leading role in stating that something needs to
be done in order to attempt to combat the widespread use of
illicit drugs in the United States.

The various figures that have been tossed around
range from probably a low of $25 billion to a high approaching
$100 billion, in terms of dollars 1lost to productivity per
year in the United States throughout industry. You can debate
the relative merits of both the 1low figure and the high
figure, but the end of result of which 1is <clearly a
significant problem which involves a great deal of money to
industry.

Because of this, we have seen a significant increase
in the percentage of Fortune 500 companies which have
implemented drug testing policies nationwide. It is estimated
that in 1982 only about 5% of Fortune 500 companies in the
U.S. had active drug testing policies. It is further
estimated that by the end of 1986 that number will have risen
to 35%, and it has also been stated publicly that as many as
80% of Fortune 500 companies are currently considering the
implementation of a drug testing policy at some future point
in time.

Because of the widespread interest in drug testing,



it's very, very important to go over some of the basics that
are associated with drug testing itself because it's not
enough just to use the generic term drug testing when you're
discussing the overall phenomena of the increase in drug
testing. You have to get,down to the specifics of what types
of tests are being used, and how are they being used? This is
particularly important in any discussions that are going to
relate to accuracy and to specificity.

So, I felt that it was appropriate to take the time
in front of the Committee today to go over what I refer to as
the nuts and bolts of the drug testing itself, because a
reasonable understanding of this is necessary in order to put
together any type of legislation which may deal with
regulating the drug testing industry.

By and 1large, drug testing 1is <confined to urine
analysis, although it's clearly possible to use the diagnostic
kits to measure the presence of drugs not only in urine but
also in plasma and other body fluids. Because of the
invasiveness of drawing blood, generally the urine tests have
been confined to urine analysis.

There are three basic types of testing which can be
employed throughout industry in terms of urine. One is
so-called pre-employment screening, which means that you're
requiring an employee to submit a urine specimen as part of
his employment procedure prior to joining a corporation or
workplace. Secondly, a so-called "for cause testing," refers
to collecting a urine specimen after an accident, or an event
of some kind, to determine whether the presence or absence of
illegal drugs, or illicit drugs, played a part. And, finally,
there's a so-called random testing, which merely refers to the
obtaining of a urine specimen at any time for testing.

It has been said previously that these three types of
testing are in order for effectiveness, in terms of reducing

overall drug use in the workplace. It's probably also true --



and you may hear it 1later -- that they're in order for
increasing difficulty to defend legally.

For that reason, the most widespread use of urine
testing in the United States currently is so-called
pre-employment drug screening.

A basic tact that is being taken across the United
States currently is that policies are being set up whereby the
use of drugs is not consistent with long-term employment at a
given corporation. And this 1is the type of policy-- Or,
generally, policies are built around this philosophy.

The urine testing itself is widely split into two
categories. One category is the so-called screening test, and
the second category is the so-called confirmation test. The
screening tests are employed to do broad-scale screening of
very large numbers of urine samples. Now, 1'll deal with each
of these two types of tests 1in turn, beginning with the
screening test.

By and large, screening tests are divided into two
general categories. One 1is an immunoassay test, and the
second 1s a so-called thin layer chromatography, or TLC test.
The TLC test, historically, had been the most widely used
throughout the industry to test for drugs, as well as a number
of other medications. They are relatively easy to perfornm,
although they have a high degree of technical expertise
associated with them in terms of interpreting the results.

The results that come off TLC tests are not
straightforward, -and they are dependent upon the expertise of
the technician who's preforming the test to a much greater
degree than immunoassay tests are. Nevertheless, it's easier
to use TLC to screen for a broad range of drugs; therefore,
these have been widely employed. They are also relatively
inexpensive, which 1is another reason why they've been widely
employed.

However, nowadays most people are employing, as



initial screening technologies, an immunoassay test, the two
most celebrated of which are RIA, which stands for radio
immunoassay, or EIA, which stands for enzyme immunoassay.
These are the two types of tests that most people in industry
now are going towards as the methodology of choice for your
initial screening technology.

These tests are very similar in their approach to the
way they detect the presence of drugs in urine, and they both
make use of the inherent specificity associated with
antibodies to detect the presence of illicit substances in the
urine. It's probably not appropriate to go into great detail
on the differences between the two types of technologies.
They are somewhat similar, and they are both widely employed
throughout the United States.

Roche, as do most major clinical 1laboratories,
recommends strongly that all initial positive test results be
confirmed by a second, independent confirmatory methodology.
This 1is an extremely important point. And the second
independent <confirmatory methodology that's recommended --
which 1 will go into detail shortly -- is gas chromatography,
mass spectrophotometry, or GCMS. This is the second part of
the two-stage testing procedure, the so-called confirmatory
test.

Now there is some confusion periodically that
surrounds confirmatory testing, and it all depends on how you
define confirmatory testing. Some people define confirmatory
testing as any type of testing other than what you did
initially. We prefer to define confirmatory testing as the
second 1independent which 1s at 1least as sensitive as the
initial test, and what has become widely accepted --
particularly in the field of forensic 1law -- 1is gas
chromatography, mass spectrophotometry. This type of testing
actually provides a molecular fingerprint of the drug and is
considered to be definitive 1in its ability to recognize

specific drugs in urine. 1It's extremely sensitive. It's also



fairly expensive. It's technologically very complicated. It
requires a great deal of expertise on the part of the
technicians who run the instrumentation. Because of that,
it's not a good candidate for 1initial screening. It's too
time-consuming for large-scale screening of high volumes of
urine. However, 1it's widely employed as a confirmatory
testing technology. So, . those are the two components of the
testing technology itself.

Now the third component, which actually has nothing
to do with testing but is every bit as important as part of
the overall policy and procedure that you utilize, 1is the
chain of custody. The chain of custody is the generic term
which is -- although it's widely used, refers to the internal
tracking system by which a 1laboratory keeps track of the
identity of a specimen at all times that 1is within the
laboratory's confines. This is absolutely essential to having

an overall program of drug testing which 1is legally
defensible, and the use of chain of custody -- which most

major laboratories provide -- gives not only the location of
the specimen at all times when it's in the laboratory but, in
addition to that, it gives the names of the actual technicians
who did the testing, and 1it's a record of that which is
provided and can be used in a court of law, in a case where a
defense 1s raised that a sample was adulterated at some time
in which the sample was within the <confines of a given
laboratory.

So, these are the essential components of the overall

urine testing itself. Clearly, there are a number of issues
which are commonly discussed. There are a number of critical
issues regarding drug testing: The possibility of so-called

"cross-reactivity" when you're using the immunoassay test,
which means the possibility that you could be taking some
other drug which could mimic an 1illicit drug, which would

cause -- could cause you -- to get a so-called “"false

10



positive" result, which shows the presence of a drug of abuse
in the urine when, in fact, no drug had been taken.

There are a number of critical issues which I'm sure
may or may not be discussed today, but the components of a
successful drug program, we feel, are the use of immunoassay
technologies as an 1initial screening procedure, a chain of
custody for documenting the integrity of the sample, and
confirmatory testing by GCMS of all initial positive test
results.

Are there any specific questions?

ASSEMBLYMAN LITTELL: Doctor, you talked about the
possibility of somebody showing a false positive if they had
taken another drug which might give a similar effect. There
are other things like -- people talk about sesame seeds on a
hard roll, or things of that type. Would you just address
those for the public, because there is a lot of uncertainty as
to how your testing can tell the difference between those
sorts of things and real drugs.

DR. POWELL: Okay. Well, you've asked two different
questions -- okay? And the reason 1 say you've asked two
different questions 1is because the sesame-seeds-on-a-roll
issue is not a case of a false positive. As you know -- and
it's actually not sesame seeds, it was poppy seeds -- poppy
seeds, which are derived from the poppy plant, do in fact have
the same origin as opiates. And originally this started-- It
originally started, actually, out in California a few years
back, when a defense used in court for a positive opiate
screening -- a result which would suggest prior ingestion of
heroin and/or codeine, or some opiate containing material, or
like-containing material -- was that the particular
individuals involved had eaten poppy seed bagels for breakfast
and that had resulted in their positive screening test.

It 1s true that poppy seeds <contain -- actually

contain trace amounts of opiates, which are Dbasically
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indistinguishable from the opiates that are present in heroin;
they're from the same family. However, 1in order to get a
positive test result, the amount of poppy seed bagels that you
would have to consume is prodigious. But having said that,
there is such a thing that has cropped up which is called
poppy seed cakes, which are consumed by people of Middle
Eastern descent primarily, and it has been shown in laboratory
settings that these POPPY seed cakes have tremendous
concentratidns of poppy seeds in them, much larger than what
you would find in a poppy seed bagel. It is possible by
eating a few pieces of poppy seed cake that you can show
positive on an opiate screen, and if you do the confirmatory
testing, you are going to get a positive confirmation if you
have levels high enough.

What 1 want to reemphasize 1is this 1is not a false

positive; these are real opiates that are present in the poppy

seed cakes. The question that has been raised in response to
that, therefore, is: "I1f 1 wanted to get high, how many of
these cakes would 1 have to eat?" (laughter) That's a

somewhat difficult question to answer.

But, along those same 1lines, there are a number of
critical issues. There are so-called herbal teas which have
become popular -- not popular, but they've achieved widespread
media éoverage throughout the United States, and that is, some
teas -- so-called Health, Inc. Tea, which are imported 1into
the United States -- actually contain residues from the cocoa
leaf plants. These teas are supposed to be decocainized prior
to arriving in the United States. Nevertheless, a number of
researchers were able to purchase these teas and were able to
show that, in point of fact, if you drank several cups of this
so-called cocoa 1leaf containing herbal tea, you could also
show positive on a cocaine screen. Again, I'm reemphasizing
this is not a false positive.

There was actually-- There are actually trace

12



amounts of cocaine present in the tea leaves themselves. It
may be worth noting that the teas quickly disappeared from the
shelves of the stores that carried them. Either they were
snapped up by DEA officials, or they were snapped up by people
who were energetic in wanting to buy as much as they could.
However, an example which has been referred to as a
false positive is something like phenyipropanolamine, a common
component of over-the-counter cough medications, which is
widely present in most cough/cold medications that people
buy. It is well known and well documented that if you take
enough phenyipropanolamine, it's possible to get a positive
response in an amphetamine screen. Now the reason why this is
true is because the structure of phenyipropanolamine -- the
molecular structure -- is very closely related to amphetamine,
so closely related in fact that the antibodies that have been
designed to look at amphetamine cannot adequately distinguish
between amphetamine and phenyipropanolamine. They have a much
greater degree with amphetamine then they do with
phenyipropanolamine; but, nevertheless, 1if you get enough
phenyipropanolamine in there, you can get a positive screen.
Now when you're developing these particular

diagnostic reagents, it's always a compromise venture that one

finds themselves 1in. For example, if you want to develop a
diagnostic reagent for barbiturates -- we use that as an
example -- barbiturates, as you know, 1s a term that covers a

whole family of drugs. There's a whole host of barbiturates:
secobarbital, phenobarbital, butabarbital. If you want your
initial screening test to be able to 1look at all these
barbiturates, you need to make your antibody nonspecific
enough so that it can see them all as a class of drugs. If
you make them so specific that they'll only lecok at one of the
individual drugs, then you may have to build 20 different
antibodies in order to cover a class of drugs that has 20

representatives.
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Therefore-- And in a case, for example, of
barbiturates, there may be other barbiturates that you -- it's
beneficial for you to look at. For example, methamphetamine,
which is closely related to amphetamine, is also an abused
drug; therefore, it's to your benefit to have a screening test
which looks at both amphetamine and methamphetamine. However,
what needs to be emphasized is that the confirmatory testing
can easily distinguish between, for example,
phenyipropanolamine and amphetamine.

The confirmatory test, GCMS, can easily distinguish
-- for example in a opiate screen -- between morphine and
codeine. So that as 1long as people follow the recommended
procedure of doing the confirmatory, secondary confirmation
testing from initial screening results, things like
phenyipropanolamine, which could give a positive reaction for
amphetamine, would be flushed out, as it were, on the
confirmatory testing.

ASSEMBLYMAN LITTELL: I was not going to get into a
lot of testing, but because he's the expert on testing, I will
give everybody a chance to ask questions. Go right ahead.

ASSEMBLYMAN PELLECCHIA: I happen to be a-- There
are other drugs that are on the market which take care of
people with pain, for instance people who have sugar and they
have a neuropathy of their 1legs., or something, or they are
given drugs to maintain their sanity, sometimes. Would this
show up in a test?

DR. POWELL: Well, you've covered a number of
different drugs in that question. One of the most celebrated
examples of a certain type of immunoassay testing -- the EMIT
test -- it has been documented that certain non-steroidal,
anti-inflammatory agents, which are widely taken for pain --
for example, Motrin, Advil, Nuprin -- can give positive
reactions in one of the EIA tests for marijuana. This 1is

something that the company is currently actively working on
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changing -- the enzymes involved -- to try and solve this
particular problem.

ASSEMBLYMAN PELLECCHIA: So this could be a problem?

DR. POWELL: It can be a problem. The company 1is
aware 1if 1it, however, and the company makes their clients
aware of it also. 1It's something that needs to be taken into
consideration when interpreting initial toxicology test
results.

Again however, if one does the confirmatory testing--

ASSEMBLYMAN PELLECCHIA: The second test?

DR. POWELL: The second testing, it will easily
distinguish between a non-steroidal anti-inflammatory agent
and marijuana because of structural differences.

But it does point up the fact that to do the testing
is not a simple matter of obtaining the wurine, running the

screening test, and pumping out the answers. Okay? There's
more to it than that. There's expertise involved in
interpreting the answers. There's expertise that's required

on the part of medical directors which are administering the
programs. We need to develop a medical background. What
drugs, if any, was this patient taking? What drugs, if any,
is this patient currently taking which could impact on the
urinary testing results?

We are also actively, of course, always interested in
testing the potential, and we have an ongoing program, which
is very active, to always test the potential of any drugs that
are around, to give a possible false positive result of one of
our diagnostic reagents. This is an ongoing program that we
have. We have a great deal of information -- when I'm saying
we, I'm talking about Roche now -- gathered already, but it's
an ongoing program, all the time, to test new drugs that come
on the market to see if they can impact upon our diagnostic
reagents.

ASSEMBLYMAN FOY: I have just two questions. The
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first question 1is, do you advocate that an appropriate
protocol be developed for the administration of drug tests so
as to minimize the opportunity for either false positives to
occur, or positives that are unrelated to abusive substances?

DR. POWELL: Well, we strongly recommend that certain
procedures should be followed in developing drug testing
programs. Towards that end, Mr. Dalton has outlined that we
have an entire division which is charged with helping people
develop policies and approaches to the drug testing program.

ASSEMBLYMAN FOY: That includes the secondary
confirmatory testing, does it not?

DR. POWELL: Absolutely. We strongly recommend to
all of our clients that the testing procedures be a two-stage
process: Initial screening, follow-up confirmatory testing,
use of chain of custody. And, also, we strongly recommend
that the testing be only one part of an overall employee
assistance program.

ASSEMBLYMAN FOY: Okay. That deals with
rehabilitation?

DR. POWELL: That deals with rehabilitation.

ASSEMBLYMAN FOY: Similar to the situation that is
fairly prevalent with regard to alcoholism in the workplace?

DR. POWELL: Absolutely. We strongly recommend that
the testing be an integral part of the overall rehabilitation
program. However, 1it's been widely stated by a number of
people that in the absence of testing, employee assistance
programs may not be as effective as with testing, because that
really gives the EPA program its bite.

ASSEMBLYMAN FOY: Second question: Can these
tests-- Or, do they account for, or are there 1individual
variations that may occur as a result of either gender, race,
or nationality? For example, would blacks test differently
from whites? Would women test differently from men? Would

Armenians, who eat a lot of poppy seeds, test differently from
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the Irish, who drink a lot of whiskey? (laughter)

DR. POWELL: Okay. It's a multi-faceted question.
I1'll try and deal with the issues in point.

ASSEMBLYMAN PELLECCHIA: With the whiskey.

DR. POWELL: With the whiskey first? (laughter)
1'll begin with your first question, which refers to race.
And I think probably what you're driving at is a celebrated
toxicologist in the Southeastern region of the United States
who made a statement at a meeting some time back that people
of dark skin who have greater proportions of melanin in their
urine, will have a higher incidence of positive results on a
marijuana screen than white skinned people.

Okay, let me go on record right now, although others
have gone on record before me, and say that this is
categorically untrue. At the time that this particular
information was released, it needs to be emphasized there was
no scientific information presented along with it. These
results have never been published to date in any scientific
journal, and 1in point of fact a number of researchers,
including groups at the university of -- down in Mississippi
-- have, in fact, investigated this in a laboratory setting
and have found a number of things in a controlled laboratory
setting:

One, that they have taken urine specimens and have
spiked them with melanin. In other words, they have added
melanin into controlled urine in amounts great enough to turn
the wurine black, and there are no recorded incidents of
positives using either RIA or EIA technology.

Secondly, they've done the confirmatory testing by
GCMS . There are no molecular similarities between marijuana
and melanin which are sufficient to give results which are
equivalent by GCMS.

And, thirdly, there were a couple. of studies done

which were fairly 1large 1in nature, looking at ©population
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screening -- where they compared groups of blacks to groups of
whites -- and there were no statistical differences 1in
incidents of positive results on the marijuana screen.
Nevertheless, this has achieved widespread media coverage
because of the particular nature of the question. Now Yyou
asked me, secondly, about--

ASSEMBLYMAN FOY: Gender and nationality.

DR. POWELL: Gender and nationality -- there is
nothing to distinguish. to my knowledge, between gender and/or
nationality whatsoever.

You mentioned eating poppy seed cakes. It may be
that some people eat more poppy seed cakes than others. That,
however, is probably a habit rather than a nationality.

ASSEMBLYMAN FOY: Okay. Thank you, Doctor.

DR. POWELL: Any further questions, gentlemen?

ASSEMBLYMAN FOY: Are there any questions? (no
questions)

ASSEMBLYMAN AZZOLINA: You snowed me with some of
those terms.

DR. POWELL: Oh, by the way, I apologize for not
having prepared written comments. I had brought a slide
presentation with me, but because of the constricted space we
elected not to do that. I will prepare written comments and
have them forwarded to the Committee Chairperson to pass out.

ASSEMBLYMAN LITTELL: Well, we're getting it on tape,
I hope. Thank you.

ASSEMBLYMAN GENOVA: Just one brief point. In fact,
I1'd 1like to thank the Doctor for his testimony. It was well
prepared and I'm sure you couldn't have done a better job with
your notes.

I'd just like to ask you about pre-employment for
cause, and random-type sampling. Do you have any
recommendations as far as frequency of testing to make it more

effective in the workplace?

18



DR. POWELL: Well, of —course, in pre-employment
screening you would not be concerned with frequency of testing
because these people would not be in your employ.

I think it's fairly well documented that some of the
EPA programs, or a number of EPA programs, currently have drug
testing as part of their rehabilitative process, in other
words, the monitoring part of their EPA Program -- and it's
not uncommon to have urine tests submitted every two to four
weeks. And, in point of fact, that's probably relatively
common for those companies which do have testing as part of
the EPA, or part of their rehabilitative programs.

Generally speaking, however, things 1like for-cause
testing and random testing are usually one-shot deals. This
is generally what we see. Okay? In other words, if there's
been an accident of some kind, or if there's been in incident,
they take a urine specimen and they don't routinely then take
them every two weeks for the next year. However, if someone
is in a rehab program, it's not uncommon for them to submit
urine specimens every two to four weeks for some period which
is specified in the program and is part of the policy. In
other words, you have to stay clean for some 'x' period of
time.

ASSEMBLYMAN AZZOLINA: What will it cost to test? I
guess the greater the number, the cheaper it is. But--

DR. POWELL: Generally speaking, screening test
results will run in the order of anywhere from $10 to $15 per
specimen, and the figures I'm giving you are pretty much
general no matter which company is doing the testing.

ASSEMBLYMAN AZZOLINA: Well, yeah. How do you--

DR. POWELL: And the confirmatory--

ASSEMBLYMAN AZZOLINA: How do you go about getting
the urine? Who's going to watch that it's your wurine or
somebody else's? Then, do you ship it out for the $10 or $15

DR. POWELL: Okay. Generally speaking, the companies
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that use the services -- their own medical director is
responsible for the urine collections.

ASSEMBLYMAN AZZOLINA: Okay. So, you have to have a
number in order to get that $10 or $15 cost. You can't have
10 people in something like that?

DR. POWELL: The $10 or $15 cost is -- it doesn't
matter about the number. 1I'm not real--

ASSEMBLYMAN AZZOLINA: Well--

DR. POWELL: I'm not really involved with volume
discounts particularly; that's another part of the company.
I'm sure they exist.

ASSEMBLYMAN AZZOLINA: Do they come to your place?
Do you send somebody to a lab?

DR. POWELL: our particular company, Roche
Pharmedical Laboratories, has a nationwide currier network
whereby we go to sites all across the country and pick up the
specimens on a daily basis and bring them to the
laboratories. Other companies may have different
methodologies for getting the specimens into the 1laboratory.
We use our own currier system and we pick up specimens all
over the United States.

ASSEMBLYMAN AZZOLINA: You don't send a person out to
do it, do you?

DR. POWELL: We sent a currier out to pick up the
specimens themselves.

ASSEMBLYMAN AZZOLINA: Yeah. Okay.

DR. POWELL: But they have collected the specimens.
For example, their medical director has been responsible for
overseeing the collection of specimens.

We do have drawing stations, where if a company does
not have their own medical director, etc., they send them to a
medical group which will be responsible for collecting them --
and this is something that we've seeing more and more all the

time: Medical groups, or groups of physicians which are
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servicing a great number of industries.

ASSEMBLYMAN AZZOLINA: Yes. I've heard where it
costs $100, $200, $150. 1I've heard all those kinds of figures.

DR. POWELL: Well, there's a lot of different figures
that get tossed around. The 1initial screening figures cost
anywhere from, roughly, $10 to $15 per sample.

Confirmatory GCMS testing, which is more expensive,
costs anywhere from $40 to about $75 per specimen. That's
only the positives. I don't know of any 1laboratories that
charge much more than that. If they do, you probably may not
want to be associated with them.

ASSEMBLYMAN AZZOLINA: Very good. Thank you, Doctor.

DR. POWELL: You're welcome.

ASSEMBLYMAN LITTELL: I want to thank you very much,
and the same to you, Mr. Dalton. We appreciate your
contribution to the very important hearing, and we'll send you
a copy of your report so you can have it for your file. Thank
you.

DR. POWELL: Thank you very much.

ASSEMBLYMAN LITTELL: Next we have Mr. Jeffrey Fogel,
the Executive Director of the ACLU of New Jersey.

J EFFREY E. F O GE L: Thank you, Mr. Chairman and
members of the Committee for the opportunity to testify before
the Committee. our office of the American Civil Liberties

Union in New Jersey receives multiple complaints from workers
regarding urine testing programs every week, and has done so
-- 1 think we've received them for about the past year.

We have about six cases 1in 1litigation, primarily
involving public employees -- fire fighters, police officers,
transit workers, and so on.

The urine testing programs that are in place today in
America, and those that are being proposed, are certainly the
most widespread invasion of privacy rights of American

citizens that has -ever occurred in the history of this
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nation. More people's privacy is being invaded as a result of
urine testing than any other procedure employed in the private
or the public sector in the history of this country.

Make no mistake about it, urine testing is not-- We
can use euphemistic words like screening; it is a search. It
is a search of the bodily fluid of a person. It can be
perhaps suggested that it's 1less intrusive than sticking a
needle in their arm and extracting their blood, but it is
certainly more intrusive than asking them blow their breath
into a Breathalyzer machine, which most people are familiar
with -- or at least familiar with the general notion of.

We do not suggest in our society that anybody who
operates a motor vehicle -- which I think we all recognize is
a lethal weapon in the hands of millions of Americans each day
-- that they take a Breathalyzer test before they get in their
car to go to the corner candy store or supermarket. We do
suggest, and we do 1insist that our law enforcement agencies
observe people as they drive on the highways, and when and if
there is evidence of motor function or impairment, then, and
only then -- when there are grounds to believe that the person
is intoxicated -- do we allow them to use the device called
the Bréathalyzer, one of the least intrusive devices in this
area.

Every court that has considered any question
involving urine testing has started from the proposition that
it involves a search of the citizen involved. You must think
about this 1issue- -when you think about workers being searched
in this regard -- as if the employer had the right to require
his or her employees to take off all of their clothes before
they entered the workplace and before they left the workplace,
in order to observe whether there was anything improper in
their possession as a result of bringing into the workplace or
taking out of the workplace.

In my view urine testing-- And 1 think one of the
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facts that was left out by Dr. Powell, who otherwise gave an
excellent presentation, is the limitation of urine testing and
urine screening, which is: You cannot, through the use of
screening -- through urine testing -- determine the content of
an active intoxicant in the body at that time. You can only
test for inactive metabolites of a substance -- that is, the
evidence that's 1left from past wusage of a substance, in
contradistinction to the Breathalyzer, which tests the amount
of alcohol in the bloodstream at that very time, and from
which you can draw inferences as to the impact on the motor
functioning and other abilities of the person who has that in
their bloodstream at that time.

When you 1look at urine, you've looking at inactive
metabolites being discharged by the body after some period of
usage has passed. And there is evidence, for example, that an
employee can come to work, can go into the bathroom and use a
drug, give a urine test at the same time, and they'll test
negative. They will test negative because that urine test is
not testing for the current, active ingredient in the body
but, rather, evidence of past usage.

What we have here 1is employers 1looking to see what
workers are doing off the job, with no ability in the
scientific community yet to use urine to test whether or not
any of these workers and functions are impaired on the job
which, it seems to me, 1is the critical question that most
employers should be involved with. Then, it seems to me, that
it's no different than allowing employers to go to the homes
of his or her employee and riffle about their belongings to
see whether there's any evidence of past drug usage. Why
not? If we presume to allow them to search their bodies to
look for evidence of past drug usage, why not let them go into
their homes and 1look for evidence of that past drug usage,
whether it be vials of cocaine that are empty, or whether
there are small substances 1involved -- whether they be the
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leftover remains of marijuana cigarettes or paraphernalia
associated with heroin use, there is no distinction. The body
should be, in my view, as sacrosanct as the castle, which we
all consider to be our home, and if we legitimize this process
in American industry, we will legitimize the process by which
the body 1is no 1longer the possession of each individual
citizen in our country but, rather, belongs to he or she who
we are employed by.

It is for that reason that we believe the Legislature
ought to prohibit urine testing in much the same way that 20
years ago it prohibited the use of lie detector tests in the
employment sector. Many, many employers wbuld like to use lie
detector tests. We see those cases as well. We have a good
relationship with the Department of labor, and we refer them
to them for prosecution. One of the problems with the 1lie
detector test too -- in general terms -- 1is, one, they are
intrusive. They. in fact, constitute some form of a search of
the mental processes of the individual. Secondly, there is no
scientific evidence of their reliability.

There is some scientific evidence, as Dr. Powell has
indicated, as to the reliability of urine testing -- again,
only for the question of, "Can we determine 1if there's

evidence that you did something on your own time, off the job,

which we don't 1like for some reason?" And I'd like to get to
that in a second. But as he indicated, in every 1instance
there is expertise involved. There are questions of change of

custody involved, and there are a variety of different testing
procedures on the marketplace. I don't think he, as a
scientist, would ever suggest that the tests are 100%
accurate, even 1if they do a screening test, followed by a
confirmatory test, as is suggested by Hoffman LaRoche.

If you had a 1% error rate, 99% degree of accuracy
and 1if, as the President's Commission on Organized Crime

suggested, that all American workers be tested in the
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workplace -- if we tested a million workers, 10,000 of them
would be sacrificed who had no involvement with drugs

whatsoever.
As Dr. Powell indicated, Hoffman LaRoche -- among
other concerns -- are still testing for those kinds of

substances which might cross-react, that might show false
positive. There is no 1indication yet that the scientific
community has come to a point where this is error free, and we
will find ourselves, as we do today, sacrificing workers
because of a program which attempts to deal with drug usage in
America, but, rather, involves the most widespread violation
of privacy rights possible.

So then, we believe that the Legislature should ban
the use of urine tests and should have employers rely on the
time-tested methods that employers have always relied on to
determine questions of work productivity and work safety,
which 1is evaluation of their employees. And any major
corporation will tell you that it is the responsibility of
management to provide good personnel evaluation, for
supervisors to be observing employees and, if there 1is a
problem, to be identifying that problem as the result of the
outward manifestations of the inability to work, or of the
creation of a safety problem -- much in the same way as we
require our police officers to observe the impairment of motor
functioning before we allow them to stop a motor vehicle 1in
this State and require something like a Breathalyzer test.

Why 1is it that we have such widespread use of urine
testing, and proposed urine testing, in America? Well, I
assume there are a variety of reasons. There's no question
that a number of employers are rightly and justifiably
concerned about drug usage and the impact of drug usage on the
job, in terms of both the productivity and in terms of the
safety of other workers. There's no doubt the workers are

concerned about their own safety with regard to the
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possibility that other workers as well may be using drugs.
So, there's no question of management versus 1labor 1in that
regard, but workers are also concerned about other workers who
have an impact on their safety.

Nonetheless, there has to be limits on whatyou allow
to be done, and on the net that you allow to be spread out in
order to catch the few that are involved, and it |is
interesting to me, as we look out at the number of cases that
we see come across our desk -- as has been pointed out in a
number of publications -- the problem with alcohol abuse in
America still makes the problem of drug abuse pale.

The problem of alcohol abuse, in terms of loss of
productivity, in terms of danger and safety on the job to
other workers and to the public, in terms of increased health
cost to the employer -- drug usage is pale in comparison to
the problems presented by alcohol use. And yet, we find very,
very few employers either utilizing or suggesting that they
utilize a device which is minimally intrusive, highly
accurate, and tests for the very question that's at issue, the
impairment of the employee -- that is the Breathalyzer test.

And one has to wonder, why 1is there such great
concern over drug usage on the job -- in the work force, which
is a 1legitimate concern -- when there doesn't seem to be
anything that compares to that concern for alcohol use on the
job, which is a much more significant problem? And 1 would
suggest that there are many employers who would be afraid of
that proposition'because alcohol is their drug of choice and
they wouldn't want to set a hypocritical standard. Although
many of them may take three-martini 1lunches and come back to
work impaired, they're not about to impose that requirement on
themselves as well, and I ask that you consider that as you
look over the land-work of this whole issue.

Nonetheless, we think the Committee, and particularly

Assemblymen Littell and Foy, are making some positive effort
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here, and I say that because we are seeing so many cases
across our desk of people -- either job applicants or people
who are employed in occupations -- being fired as a result of
tests that are very limited in their utility, failure to use
confirmatory testing, failure to give the worker any
opportunity to challenge -- even whether or not it's his or
her urine that's being utilized -- and, certainly, the other
factor that I think is critical to consider is, "“Should the
work force be treated in a punitive fashion when it is found
that they may be using drugs off the job with no evidence of
impairment on the job?" And, of course, that is a critical
question to be addressed.

From society's point of view, if a person is a drug
user, do we want them to be without a job? What is the impact
on society if the employer uses that opportunity to punish the
worker? We as a society have looked at these questions of
drug usage, and this Legislature, for example, has come up
with a number of responses in terms of the criminal law. We
treat offenders who are only users in particular ways. If a
person is an occasional user, a recreational user, we treat
them as first offenders and give them several opportunities
because of a recognition that these people are not really
criminals and that putting them in jail is not going to serve
any societal purpose.

With respect to those who are victims of drug use --
that is, those who are dependent on drugs -- we look at the
question, and increasingly have, of the necessity to help
those people to help themselves in terms of rehabilitation,
and to protect us as well, because drug users who have no
money have to rob us in order to get that money. If we throw
them out of work, we're going to have them on the street,
perhaps even robbing us, and we will create yet a greater
problem for society in terms of drug usage in general, and the

impact of those drug users on the rest of us as well.
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But most people in the private sector today are
totally unprotected in any manner whatsoever, and we also have
problems with the public sector as well.

I1'd 1like to give you a couple of examples. Dr.
Powell told you that his clients -- he recommends that they
not just use the abuscreen test that Hoffman LaRoche has
developed, but that no personnel action be taken without using
confirmatory testing. Now I can tell you of a number of
cases, say with New Jersey Transit who seems to unwilling to
pay the cost of the confirmatory test, where people have been
fired as a result of a positive result on a drug screen -- no
confirmatory testing ever done.

The same thing is true in the pre-employment area,
where New Jersey Transit employs Hoffman LaRoche, and they
utilize the abuscreen, radio immunoassay test and they never
use confirmatory tests, and deny people employment on the
basis of that test. And in one case, we had a worker who had
applied for a job with New Jersey Transit and came to us and

said, "It showed up marijuana but I don't use marijuana, can't

we do something about it?" New Jersey Transit wasn't
interested. There's no right to a hearing. There's no right
for that applicant -- the Jjob applicant -- to challenge

whether the chain of custody was maintained accurately over

the urine, whether there was any cross-referencing by another

drug, whether or not the employer -- in this case the public
employer -- even used confirmatory testing.
SO0 we .see those problems and, obviously, any

legislation that sets standards requiring the best available
test would be of assistance to that group of people. But
realize that there are people in this country who are seeking
to enforce the criminal law through the work force, which is
to say they're seeking to employ private industry to enforce
the criminal 1law. And 1 ask when you look in history, when

government has called upon private industry to enforce the
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criminal 1law, we have had authoritarian and totalitarian
societies, and that is the direction in which this issue is
going.

The question is, does the employer rightfully have an
interest in securing productivity and safety? Yes. Do they
have an interest or a responsibility to enforce the criminal
law and to provide even greater penalties than we as a society
have decided should be the penalties for simple drug use? The
loss of a job is a much more significant penalty for smoking
marijuana than what will happen to you in the criminal courts
of our State, and if the choice were there everybody would
choose the criminal courts rather than the work force. So we
are encouraging people to impose greater penalties than we as
a society have determined are appropriate under these
circumstances, and 1 think part of the danger lies there among
those 1in gqovernment and the President's Organized Crime
Commission, who are the cheerleaders for utilizing the private
sector to enforce the criminal law. And I think it's a very
dangerous effort because 1 think of what it leads to, and the
people who are being abused in the process of that effort.

But again, I come back to the fact that the workers
in the private sector are unprotected in any regard at all
right now, and that is why we have indicated in the letter
that 1 sent to Assemblyman LITTELL -- and I think I shared
copies of it with the members of the Committee -- what I think
are the minimal requirements in any bill 1like this, which
would provide some minimal measure of protection to workers in
that sector, even if the Committee shouldn't consider the
possibility of outlawing the wuse of wurine tests in this
society.

Now you have to recognize as you listen to Hoffman
LaRoche, they're making a lot of money in the urine testing
business. I don't want to suggest how much -- or how much
they were hurt by the loss of their patent on Valium, and have
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replaced that with urine screening, but you have to recall
that people who are testifying before you have an interest. I
have an interest. We are an organization, primarily
interested in civil liberties. I don't want to suggest that
Dr. Powell in any way hid anything from you, but I want you to
recognize that the drug companies in our State -- the
pharmaceutical industry -- has an interest in urine screening,
and it's a financial interest.

What are our most serious <concerns here? The
definition, as I indicated, of reasonable suspicion I think is
far too broad. I bring you one example of a young man who was
a computer operator for Public Service Electric and Gas. He
had an argument with another worker. He was black; the other
worker was white. He was 25 vyears old. He grew up in
Newark. He went to Essex County College. He took himself out
of the ghetto and he got himself training as a computer
operator and a job at PSE&G. He had an argument with another
worker. The argument had some racial overtones to it and,
indeed, the argument continued after work, and there were, in
fact, fisticuffs exchanged between these two workers at a bar
in downtown Newark. The next day this gentleman received a
letter from his manager saying, "Your erratic behavior, your
racially insulting remarks, and language that was entirely
inappropriate to the workplace, and your threat of bodily
harm, leads wus to two <conclusions: Number one, we're
disciplining you. We're suspending you for ten days. Number
two, anybody with such erratic behavior is a 1likely suspect
for being a drug abuser and you must now take a urine test
once every three weeks for the continuation of your employment
for the next three years. If you fail, you will be fired. 1If
you refuse, you will be fired."

Now, this 1is a case that we wanted to take. The
gentleman -- and I'm happy to report for him -- got a job with

a company where he could be a computer operator, that had some
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element of humanity to it, and some sanity to it. But I tell
you that the definition that you have for reasonable suspicion
would have justified the requirement that was imposed in that
case, and would have been irrational.

I had the flu this month for about three weeks.
During that period of time, whether or not I was taking
antihistamines or antibiotics, my motor functions were
impaired somewhat. Much of the definition that is in this
bill right now, under ‘"reasonable suspicion," would have
allowed my boss, if I had a boss, to have required me to take
a urine test, and you've got to recognize that not only is
that a problem in definition, but the employer or supervisor
who wishes to abuse a worker can utilize the most minimal kind
of evidence that is set forth in your definition of reasonable
suspicion to justify the demand that the worker take a urine
test, and to have the worker disciplined if they don't, for
insubordination.

We have had others who have been fired for refusing
to take tests. We've had others, as I said, in the
pre-employment area as well.

I suggested another definition to you, one that stays
away from 1legal terminology because 1legal terminology gets
difficult when it gets applicable in the lay area. Suspicion,
in many people's minds, means a hunch. They don't recognize
that reasonable suspicion means that you must be able to
articulate objective facts that would lead a reasonable person
to that conclusion. I suggest you stay away from it, just as
I would suggest you stay away from probable cause. Very few
people, 1including lawyers and judges know what those words
mean.

I have suggested some terminology which 1is not
perfect, but at least suggests to the person there be
trustworthy basis, not because they received an anonymous tip

from another person who hated that worker, not because the
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supervisor 1is angry at the worker, but that there be a
trustworthy basis for believing that the worker's abilities
are impaired by the use of drugs before it be allowed.

Thirdly, we don't think that the bill has been strong
enough in requiring the Commissioner of Labor -- if you go
that route -- to 1identify the most reliable methodology
available in the urine testing area, and to prohibit any job
action unless that methodology is utilized. Third, the bill
must provide for confidentiality regarding the records of
employees' drug testing.

Fourth, employees should have the right -- which is
not in this bill -- to challenge the results of any abuse test
this is not in compliance with the statute or regulations
promulgated thereunder. Right now, all that happens 1is a
possible $500 civil penalty to an employer and, note, the
worker who's been fired has no rights under this statute -- no
right to get their job back, no right to back pay even if the
screening was wrong. So that you haven't really given any
protection to workers if you don't give them the right to
challenge the results, to ~challenge the methodology, to
challenge the chain of custody, before they're booted out on
their rear end with a family that has no money. And now
you're talking about people without any money, and destroying
families when you take people out of jobs.

As 1 said in my letter, we are opposed to urine
testing, but as I've said to you today we recognize that much
that's in this bill, particularly if some other provisions
were added, would be an advance over what currently exists,
particularly in the private workplace.

While we believe that we will do okay in the courts
as we're litigating in the public sector, it's much nmore
difficult since, for example, the Fourth Amendment to the
Constitution, while it provides some protection to pubic

workers against unreasonable searches and seizures -- which is
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what 1 consider these to be -- it does not apply in the
private sector. So, if 1 were to suggest that if there's any
import here it's the import to that question of the private
sector. Not only address the methodology of urine testing,
address the question of whether or not an employer should be
allowed to take action based on what an employee may do on
their vacation. If an employer runs into an employee in
Jamaica and that person is standing on the street corner with
a bunch of Rastafarians, smoking a marijuana cigarette, should
that be a basis for firing the worker thereafter? And you
must remember that marijuana is the drug that stays in the
system -- or the evidence of marijuana stays in the system for
the longest period of time. Your heroin user, apparently one
or two days maximum; cocaine user, one or two days, maximum.
The largest group of people who are going to be swept into
this hysteria are people who use marijuana, which I think as a
society we've recognized is one of the least dangerous of the
drugs which we have prohibited, and certainly less of a
problem to industry than the problem of alcoholism.

Sso, I would commend the Committee for looking at this
problem, which is a very serious one; for attempting to set
some standards; and for attempting to provide some protection
to workers, but not nearly going far enough, even 1in the

spirit that the Committee seeks to achieve, no 1less what we

believe -- which is that it should be prohibited.
ASSEMBLYMAN LITTELL: Jeff, you surely provided a
great balance on .this program here today. I want you folks to

know that I had the pleasure of doing a T.V. program with Jeff
Fogel and with Doctor Mark Powell, and you can 1imagine 1
didn't have to talk too much. (laughter)

MR. FOGEL: My mother and father used to complain
about that.

ASSEMBLYMAN LITTELL: Have you got a copy of that

letter for me? (affirmative response from unknown speaker)
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MR. FOGEL: If there are no questions--

ASSEMBLYMAN LITTELL: Well, 1let me just ask. Does
anyone have any questions?

ASSEMBLYMAN FOY: Just-- I want to point out one
thing. As a result of your 1letter, I think a number of the
amendments that we've already prepared address, to some
degree, the issues that you raised in your 1letter. I think we
may need to go into them further. I thought your presentation
was excellent in terms of giving us a perspective in terms of
individual rights and liberties regarding it.

I just really have one question for you. Do you want
to see us move forward in this area, or do you think we ought
to let eight men and one woman on the New Jersey Supreme Court
ultimately decide this issue?

MR. FOGEL: Only six men and one woman.

ASSEMBLYMAN FOY: Oh.

MR. FOGEL: It's eight men and one woman on the
United States Supreme Court.

ASSEMBLYMAN FOY: Yes, six men and one woman on the
New Jersey Supreme Court.

ASSEMBLYMAN AZZOLINA: He's a lawyer.

MR. FOGEL: No, that was wunfair on my part. I
apologize. But, vyou know, as somebody 1litigating civil
liberties issues, I'm always thinking -- you know, should we

be going State courts or Federal courts? And, you know, you
sort of get used to knowing the numbers.

ASSEMBLYMAN FOY: My question is, do you think the
Legislature ought to move to fill the gap in this area, in
relationship to the private sector, or ought we to wait out
that laborious process of having the Supreme Court decide? I
don't want judges to decide this issue, to be honest with you.

MR. FOGEL: Well--

ASSEMBLYMAN FOY: I think it's incumbent upon us to
do it.
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MR. FOGEL: Certainly, in the public sector you can't
avoid having judges decide the definition of the Fourth
Amendment with respect to public employees.

ASSEMBLYMAN FOY: Right. Cases are there and apply
to them.

MR. FOGEL: I can tell you my real concern is for
workers in the private sector, unrepresented by 1labor
organizations, because in your typical 1labor contract, for
example, nobody-- Or, first off, you have the problem that
employers should be obligated to bargain over this change in
the conditions in employment -- a new requirement that workers
subject themselves to urine tests. I think the courts will
find that.

Secondly, in most union contracts you will find what
we think is the appropriate standard to be determined -- used
in determining discipline, which is "just cause." And nearly
all arbitrators, as you probably know, who use just cause
define it as "that which can be proven to impact on job
performance." Most arbitrators will find that the wurine
tests, since they measure evidence of past usage -- they don't
measure how much was used, nor even whether or not you were
intoxicated -- certainly don't demonstrate intoxication on the
job, and don't prove just cause.

So, my concern is primarily for the people who have
contacted |us, which are ©people 1in the private sector,
unrepresented by labor organizations, who right now have no
protection whatsoever and who are the most subject to abuse.

I feel bad for the New Jersey Transit worker who's

been fired on the bad test. I feel bad for the postal
worker. We're litigating those cases. I have some confidence
that we'll win them. I'm most concerned about the private

sector employees, unrepresented by labor unions.
ASSEMBLYMAN LITTELL: Assemblyman Azzolina?
ASSEMBLYMAN AZZOLINA: How about the great number of
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people that are abusing themselves, abusing the employers, and
abusing other employees? I've gone though this in business.
1 think people are very abusive, and we need to do this to
protect not only them, but to protect other employees. And
I'm for rehabilitation if they want to rehabilitate first, but
most of them don't want to rehabilitate. They just want to
keep abusing, and we're going to take that-- Well, right now,
it's out there so much that, yes, maybe somebody will -- such
as the transit worker and so forth -- have to litigate it.
But you can't let this just keep going on, and on, and on.
It's crazy what's happening out there. It's all over the
United States now. It's too prevalent, and we've got to stop
it somehow.

MR. FOGEL: You see, I don't think anybody questions
the right and responsibility of the employer in the public or
private sector to be 1looking at employees for questions of
productivity and safety, but the question is what methodology
do you allow? Do you assume everybody is guilty and require
them to prove they're innocent? And observe then -- recall --
what's going to have to happen then is you go into a room, you
have to urinate, and somebody has to observe your genitals as
you urinate in order to make sure that you're not slipping
some other urine into that bottle. All right?

Now the question is, why not go into their homes and
look for evidence of drug wusage? There 1is a 1limit to--
There's a question here of human dignity, and there's a limit
to which I think you can allow people's bodies to be invaded
without cause, and that's what's going on today.

ASSEMBLYMAN AZZOLINA: Well, 1 resent being stopped

also on the highways, in mass, but, yet, they have to do it to

catch the drunken drivers. I resent having to wear a seat
belt. I don't wear a seat belt -- okay? (reaction from
audience) Well, 1listen, if you're going to regulate--

(laughter) Well, I don't mind saying it.
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MR. FOGEL: Assemblyman Foy 1is a 1lawyer, he might
tell you -- advise you otherwise.

ASSEMBLYMAN AZZOLINA: We resent a lot of things in
life. We resent an awful lot of things. But this is the most
damaging to the human body and to other individuals, drugs --
the use of drugs -- and we have to do whatever we have to do
to stop it.

If one individual 1is going to be wrongly accused,
then defend it in court. I feel sorry for that individual.
But if we can stop 100 people, or 1000 people, and somehow one
gets caught in the web, it's going to happen. Then we have to
defend that individual some other way, but let's stop it.

MR. FOGEL: You see, the question that comes up in my

mind--
ASSEMBLYMAN AZZOLINA: 1 can't tell when somebody is
" taking drugs most of the time. They're pathological 1liars.
I've gone through this, plenty of it. They're pathological
liars, and you just can't tell. And you've got to find it.

Like the military said, it was 27%; it's down to 9%. Boy, if
we can get that down to 9% in society -- or less -- we ought
to do it, no matter what.

MR. FOGEL: But, wait. Nobody told me when I was
born that 1 was enlisting in the United States Army. That's a
choice you make to enlist in the Army, with a recognition of
all of the rights of an individual citizen that you lose in
that regard. We should not be treating our entire citizenry
as if they were privates in the United States Army.

ASSEMBLYMAN AZZOLINA: Then let's not stop people at
the bridges, 1like they're going to do on -- what? -- the
George Washington Bridge.

MR. FOGEL: I couldn't be more in agreement with you.

ASSEMBLYMAN AZZOLINA: Let's not stop all these
people.

MR. FOGEL: No, we should observe people, and when we
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can observe the malfunctioning of people in their car--

ASSEMBLYMAN AZZOLINA: Well, you know, out of 1000
people stopped at random checks, I think it was 1like 30,
maybe, arrested for drunk driving.

MR. FOGEL: Correct. So, 9700 (sic) were
inconvenienced in order to identify 30.

ASSEMBLYMAN AZZOLINA: Well, that's going to happen
here too.

MR. FOGEL: But every time we have a social problem,
are we going to throw out the values of this society?

ASSEMBLYMAN AZZOLINA: I've got 1300 employees. I'd
venture to say if you tested every one of them-- I haven't
tested anybody yet, but 1I'd venture to say you're going to
find 50 that are on drugs, maybe more -- maybe more -- and
those people are very damaging to the business, to the assets,
and to the other employees, and they're even pushey to other
employees.

MR. FOGEL: If you had an employee who was very
trusted and reliable--

ASSEMBLYMAN AZZOLINA: 1 can't catch him. I'm trying.

MR. FOGEL: If you had an employee in a high 1level
position who was a very trusted and worthy employee, and you
found out from a urine screen that he or she used marijuana,
would you fire him?

ASSEMBLYMAN AZZOLINA:‘ No, I would take another test,
and 1 would try to rehabilitate them. That's what I want to
do.

MR. FOGEL: Okay, but right now those workers are
being fired, not based on their work performance.

ASSEMBLYMAN AZZOLINA: Well, 1'd try to rehabilitate.

MR. FOGEL: This law doesn't protect them from being
fired. It says there will be a penalty against the employee.

ASSEMBLYMAN LITTELL: It will.

ASSEMBLYMAN AZZOLINA: Yeah, but you don't want any
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testing at all.

MR. FOGEL: No, this law doesn't protect them.

ASSEMBLYMAN LITTELL: Not in its present form.

ASSEMBLYMAN AZZOLINA: But you don't want to test
them at all.

MR. FOGEL: I don't believe they should be tested
because it doesn't prove anything that you can take cognizance
of.

ASSEMBLYMAN AZZOLINA: Then let's not test anybody.

MR. FOGEL: But on the other hand, I can tell you I
have appeared 1in courts where we've had trials of people
charged with being under the influence of drugs, which is a
crime in New Jersey, and doctors have testified, and courts
have found people guilty beyond a reasonable doubt of being
under the influence of a drug without using urine tests, as
extraordinary as that may seem. And we've been doing it for
decades. So that the scientific nature of these tests, which
has only come into force recently in a cheap method, is not
sine qua non of making -- of determining drug usage on the
job, or dealing with it. We can observe people, and you can
observe people's motor functions are 1impaired and, for
whatever reason, you deal with it as an employer.

1f they're taking antibiotics, which is 1legal,
they're still impaired and you may want to do something about
it. I1'm just as concerned about the pilot who's taking
antibiotics or antihistamines as 1 am about the pilot who's
using cocaine because they're both impaired. One of them is
using an illegal substance, and one of them is using a legal
substance, but they're both a danger to me.

So, the question is: Are we on a moral campaign or
are we on a legitimate campaign to identify a problem that we
have a right to 1look at without violating individual rights
and liberties? We can't throw out the values that make

America great by saying we'll solve a social problem. You
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don't have a major social problem in much of the totalitarian
societies of the world with drugs.

ASSEMBLYMAN AZZOLINA: Well, under your theory we'd
better get rid of a lot of laws we now have.

MR. FOGEL: Well, 1I've been here arguing that an
awful lot. (laughter)

ASSEMBLYMAN LITTELL: Assemblyman Genova?

ASSEMBLYMAN GENOVA: Are'you against all methods of
drug testing -- your organization?

MR. FOGEL: Well, it's strange. The most accurate
form of drug testing would be the blood test. If you were to
test a worker that you had reason to believe was under the
influence of a drug, if you used a blood test, that would give
you an indication of whether or not the drug was in their
bloodstream at the time and, therefore, acting on their brain.

ASSEMBLYMAN GENOVA: Would you support that method?

MR. FOGEL: Well see, now your balancing. Obviously,
as Doctor Powell pointed out, there's a reluctance to use
blood tests because of how intrusive it is -- sticking a
needle in somebody's arm and extracting blood. Now there the
problem isn't with the test; it's with the intrusive nature of
the test.

ASSEMBLYMAN GENOVA: If it was socially accepted,
would you accept it -- your organization?

MR. FOGEL: No. 1 think we would accept a test that
wasn't that intrusive that could give the same results as to
current impairment on the job, based on reasonable cause.

ASSEMBLYMAN GENOVA: Give me an example.

MR. FOGEL: Well, I don't think that the scientific
community has given us that test yet, unfortunately.

MR. FOY: Brain waves. In Joe's report, there's one
way. They plug your head into a thing and if you have a dippy
brain wave, 1like probably at 1least 120 members of the

Legislature-- (laughter)
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MR. FOGEL: For example, we don't have any problem
with the use of the Breathalyzer which measures that very
question in an inobtrusive way. And we don't have any problem
with it on the highways. We think it should be used. 1It's a

good device. It's a reliable device. And, you know, it's
accurate as to the current question, which 1is: "Is this
driver under the influence?" -- not did they drink three days

ago. Are they drinking now and, therefore, a danger to us?
So, the Breathalyzer works well. If we had a device 1like
that, I think we would feel differently.

ASSEMBLYMAN PELLECCHIA: How would you protect the
confidentiality of it?

MR. FOGEL: 1In the work force?

ASSEMBLYMAN PELLECCHIA: Yes.

MR. FOGEL: Well, you've got two factors. On the one
hand, many employers, if well advised by a lawyer, will keep
it confidential because if they make a mistake and the
employees decide to sue, they may have some liability there.
But 1 think what you've got to do is make some penalties for
the disclosure of this information. 1 think that's going to
be the only way that you're going to protect, because some of
the employers-- 1 can tell you this from working in the 1lie
detector area. The 1lie detector, where an employer has
violated our law, they get fined $50. There are many
employers who are willing to spend $50 for the right to use a
lie detector, and there may be employers willing to get rid of
an employee for  the cost of the $500 that's in this bill

because the employee is a troublemaker -- a union organizer or
some other kind of troublemaker. Five hundred dollars is
cheap to get rid of them. And they can rest on this

proposition of the urine testing, and it's not going to be
assailable before the National Labor Relations Board because,
really, what they are firing the person for is union activity

in a non-union shop.
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ASSEMBLYMAN PELLECCHIA: Could we permit the
individual to go to a private physician after the original
test?

MR. FOGEL: To have another test done?

ASSEMBLYMAN PELLECCHIA: Yes.

MR. FOGEL: Well, I mean anything that you do adds on
either another test -- confirmatory tests are obviously
necessary -- or it gives the employee the right to have their
own test done to protect against some of the potential for
abuse. It only adds to the protection of workers here, no
doubt about it. No doubt about it.

ASSEMBLYMAN GENOVA: In the City of Plainfield there
was a recent case where they dismissed 16 firemen and four or
five policemen, and the mayor of the town objected to not only
urine involvement, but the involvement of several other
organizations -- the FMBA, the PBA, of course -- because the
mayor felt it certainly was not in the best interest of the
community to have these people reinstated as quickly as you
wanted them to. Do you feel that might be a case, especially
with police and fire people who occupy extremely sensitive

positions, that this type of testing should be in place?

MR. FOGEL: Well, can 1 say -- because 1 shared this
with Mayor Taylor -- we were -- have been on the same side of
the fence many times as well. The first case 1 ever worked on
when 1 was in law school was in 1967. You may recall that

there were civil disturbances all over North Jersey, including
Plainfield. There was a robbery at a gun factory in a nearby
town to Plainfield, and it was thought that many of those guns
might be in the black community and being used. You know, if
you'll recall, the result of that was a wholesale search of
100 homes in the black community by State Police, National
Guard, and local police -- ransacking through homes 1looking
for those guns. Not a single gun was found. And 1 try ¢to

remind Mayor Taylor, who had been an opponent of that, "Well,
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if in fact the information was accurate, that was a very
dangerous and explosive situation, and why didn't that justify
the random searching of homes?" He disagreed then.

Now he's the mayor. He thinks he should be able to
search the urine of the fire fighters. Now you know what
happened in that case. They came in. They didn't trust their
own police department. They hired a team of private
investigators. They locked all the doors to the fire house.
The woke up all the fire fighters, and while the private
investigators observed, required them to wurinate into a

bottle. Now we still don't know what test was used, how good
the chain of custody was, and the nature of controls that
existed at the 1laboratory as well. We know none of those
things. But there was no proof that any one of these fire

fighters or police officers who were discharged had ever had
any problem on the job.

Now, there's something that distinguishes ©police
officers, perhaps, from other workers, which is that since we
employ them to enforce the law, we expect of them a higher
standard of conduct off the job as well as on the job. That
does not, still, justify searching their home for evidence of
that off-the-job conduct. still, vyou've got that Fourth
Amendment there.

It's always interesting to me that nobody 1is
suggesting the judges be urine tested. After all, the
integrity of the 1law is more dependent on the conduct of
judges than it is on police officers, and 1 haven't even heard
about anybody talking about 1legislators being given wurine
testing.

ASSEMBLYMAN PELLECCHIA: I1'l1l be glad to.

MR. FOY: 1'1l1 voluntarily test for drugs; I will not
test for gin or beer.

MR. FOGEL: Well, I'm not sure which may impair the

legislative process more. (laughter) That may be a question
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of judgment.

So 1 would say that you <could expect a higher
standard of conduct from police officers off the job, but
still, the question is what methods to use to investigate it;
and, to me, it's like requiring strip searches as they walk
into the job, or looking into their homes for evidence of what
they did off the job.

If you observe a police officer-- If a police
officer is arrested for using drugs off the job, you might
expect him to be fired, as opposed to, let's say. a clerical
worker who might be arrested for possession of marijuana. You
wouldn't expect that person to be fired -- very different
standards. But the question involved in urine testing is, are
you going to allow wholesale, random searches of their bodies
without cause as a means to determine whether or not they're
violating the 1law outside of the job, and 1 say it's no
different than going into their homes; it's only a little more
efficient, but it still violates the sanctity that the Fourth
Amendment protects.

ASSEMBLYMAN AZZOLINA: Let's test judges.

ASSEMBLYMAN LITTELL: Assemblyman Miller.

ASSEMBLYMAN MILLER: 1 can't say that I agree with
you 100%but you certainly shed some light on the whole problem.

MR. FOGEL: Thank you.

ASSEMBLYMAN MILLER: 1 appreciate it.

MR. FOGEL: That's the best 1 can hope for.

ASSEMBLYMAN LITTELL: Thank you. Next we have Bob
Yackel, Legislative Liaison for the New Jersey AFL-CIO.

B OB Y ACKEL: Good afternoon, gentlemen. I's good to
see you again after all day.

The indiscriminate and random use of dangerous drugs
in our society has become the scourge of the 1980s. It's
creating havoc and untold suffering our homes, schools, and
the workplace. It is no longer a question of whether tough
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measures should be instituted to stem this creeping and
prevading (sic) menace, but rather when and what form these
measures will take.

In the workplace, some of the 1largest public and
private employers have already implemented various drug
testing programs for their employees, and we believe it is
safe to say drug testing will only increase and intensify in
the vyears ahead. New Jersey currently has no wuniform
regulations or standards for drug testing of workers, and the
courts have been anything but consistent in ruling about
constitutionality of testing.

Such an unstructured environment does not bode well
for the continued maintenance of civil rights and 1liberties.
With this in mind, the New Jersey State AFL-CIO supports, with
reservations, enactment of legislation designed to establish
uniform statewide drug testing standards and regulations, and
stringently defined conditions and tests under which the tests
may be conducted.

Basically, the State AFL-CIO supports the concept of
drug testing and rehabilitation as a means of protecting those
not on drugs from becoming the innocent victims of
drug-related accidents or mistakes, and as a means of
fulfilling society's obligation to those already relying on
drugs in the workplace.

Drug abuse by employees reduces efficiency and
productivity, 1lessens the quality of goods and services, and
increases the risk to the public and fellow employees through
unsafe operating procedures and poor workmanship. However,
organized labor can only support drug testing so long as it
does not erode basic worker rights and becomes as much a
threat to our society as that posed by drug abuse itself. We
cannot overemphasize the need to enhance gquidelines and
testing procedures that promote rehabilitation, not
discipline, and ensure that the tests are equitable and the

results are valid.
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You must guarantee as much as humanly possible that
no careers or reputations will be jeopardized by false
positive results.

While we agree with the overall thrust of A-2850, the
State AFL-CIO would urge this Committee to consider and adopt
several amending provisions that further address legitimate
rights and concerns of workers, specifically:

1) The quality and type of permissible testing
should be rigidly defined 1in this act to prevent the
possibility of 1inaccurate tests being used. We have read
reports that up to 66% of the tests administered nationwide
are returned with false positive results, a situation that it
totally unacceptable.

2) I1f a first test on a worker shows positive, a
second test should automatically be administered for
verification. 1f the second test 1is also positive, the
employee should then be referred to rehabilitation without
disciplinary action, unless he or she refused the treatment or
fails to complete the assigned course of action.

3) Section five of the bill should be amended and
revised to read, "probable cause," 1instead of ‘“reasonable
suspicion" in order to comply with Section 2C of the State's
criminal code.

4) Any and all mandatory drug testing should be
prohibited in New Jersey until minimum standards, as
promulgated by this State, are firmly in place.

5) strict confidentiality must be maintained in all
aspects of the drug testing process.

6) We ask that the proposed advisory committee on
employee drug testing be instructed to make a final report to
the Commissioner of Labor within nine months instead of 15
months, as presently suggested. We are facing a crisis
situation both in New Jersey and throughout the entire nation,

and action must be expedited concerning this matter.
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New Jersey has the opportunity to take the 1lead,
nationally, 1in establishing adequate and accurate standards
for drug abuse testing in the workplace. We believe that
these amendments, along with existing provisions in the bill
to allow employees and unions to establish <collective
bargaining agreements to either strengthen standards or
prohibit drug testing altogether, will provide sufficient
civil 1liberty protections while creating a viable anti-drug
instrument to benefit society and the workplace. Thank you.

ASSEMBLYMAN LITTELL: Thank you, Mr. Yackel. We're
not going to get into any more questioning because we'll never
get on with the testimony today, and 1 want to accommodate
everybody who came here.

MR. YACKEL: 1 think that's as concise and as
informative as 1 can make it, as our position.

ASSEMBLYMAN LITTELL: We will consider every one of
your points. Thank you for your support.

Okay, next we have Pat Whitmer of the New Jersey
State Chamber of Commerce.

UNKNOWN SPEAKER: I think he's stepped out in the
hall.

ASSEMBLYMAN LITTELL: Oh, okay. Well, let's go to
the next person on the 1list, Mike Nolan, New Jersey School
Boards attorney.

J. M ICHAETL N O L A N, J R.: Well, I'm not a New
Jersey School Boards Attorney.

ASSEMBLYMAN LITTELL: I'm sorry.

MR. NOLAN: But that's okay, I like that idea.

Thank you very much for having me here, and
particularly Jim Harkness who supplied me with a 1lot of
information regarding your deliberations on this bill.

I1'm hoping to give you a general overview of the
legal parameters involving this. I'm in a unique position. 1

don't come here to advocate anything. I don't represent
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anybody. 1 was just asked by Jim, because I've had some
experience in this field on both sides of the fence, to give
the Committee some legal parameters that you could draft your
bill with, and leave those decisions up to you.

1 think I'm going to echo some of the comments which
have been made by some of the other individuals, and basically
I think the purpose of my remarks is to set forth a way so
that you avoid potential lawsuits, so that this bill doesn't
create a lot of useless and needless litigation. Being a
litigator; I guess 1 just cut my fees for the next year, but
so be it.

ASSEMBLYMAN LITTELL: I was just going to say how
useless and needless can it be if it's profitable?

MR. NOLAN: Right. I'll still go with my original
remark.

I think 1it's clear to everyone that's been reading
the newspapers that the general law in this area |is
unsettled. 1 think you've heard from the ACLU regarding their
lawsuits and the fact that they're still out there in the
courts resolving these gquestions.

1 think the case law, though, does give this
Committee some guidelines. I think you can look to it, even
though there are decisions on both sides of the fence, to
assist yourselves in drafting this legislation.

First and foremost, 1 think the Committee has already
recognized the fact that 1it's not necessarily a question of
public or private; it's really a question of what the person
does in their job. It's a question of whether a person is
working in a safety-related field or a non-safety-related
field. I think you can have different standards, and let me
give you an example.

You call for, in some of your amendments, random
testing -- quite correctly, I think, in light of the recent

case law. You can have random testing if you're involved with
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a person who's in a safety area. I think to the extent that
you try to put random testing in other areas, I don't believe
the courts are going to uphold that.

Specifically, in reference to the bill as 1it's

presently drafted -- and 1 appreciate the fact that this is
going to be redrafted, and there's going to be significant
modifications to it in the future -- I think you should

consider several issues which are going to be important.

One, in terms of your definition of employees, there
are some interesting cases which deal with the question of
whether or not subcontractors are employees. I think that's
something you should 1look at. I think it's something you

should consider.

In terms of retesting, I quite frankly -- in any
context, private or public -- think you'd have to have a
retesting requirement. I think that second test, whether for

the medical reasons that Doctor Powell puts forth or some of
the private interests which have been put forth, is
necessary. And, 1 think, in light of some of the decisions
which are coming down -- not necessarily in New Jersey -- 1
took the time to look at the case law throughout the country
on this, along with my poor associate sitting in the back of
the room who had to do that. I'm not going to pretend that 1
did it.

But in any event, in looking at cases throughout the
country, retesting is something which other states are looking
at very closely and 1 think that it's fair to say that it's
going to become a requirement, and it should be a requirement
in this bill.

In terms of -- it's been mentioned -- the custody,

I1've spent up to seven days proving chain of custody, as an

assistant prosecutor in drug cases. It sounds easy. It
sounds like just keeping track of the samples. 1 think this
will have to be strengthened in that area. Chain of custody
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is a very, very difficult thing to do, and if it isn't done
properly all of vyour testing procedures are essentially
worthless.

Furthermore, in terms of chain of custody-- I know
that Hoffman LaRoche was here but, at the same time, not every
lab that's doing this testing -- and I've seen these cases --
is really well qualified. I'm not guite sure as to what the
State standards are for the 1labs, and I'm not quite sure
industry is going to reach out and always utilize the best
procedures. $So, consequently, I think you have to look at the
question of the reliability of, not the testing -- because I'm
not going to get into that -- but, rather, are the people who
are doing it qualified to do what they're supposed to be doing?

I think also, you mentioned in your amendments the

confidentiality. I think that's absolutely critical. It
would open up numerous-- If you do this, it would certainly
open up-- If there's not a confidential requirement in there,

you're going to certainly create numerous litigations.

I also think it's important because it's been brought
up 1in other cases that these tests can't be utilized for
criminal prosecution. In the Federal District Court case
involving Plainfield, 1 think that was part of the
discussion. More importantly, in cases which have gone up to
other Supreme Courts around the country, utilization by
private employers of drug testing which then result in
referrals to the local county prosecutor -- or something along
those 1lines -- have not been looked on with favor at all.
Quite frankly, they've been knocked down for that reason.

In conjunction with that, testing has been utilized
to discover other possible medical problems an employee might
have: They're subject to seizure. There's an AIDS case out
in California; they were testing for drug usage and found out
that the person had AIDS, and the person was fired. That
also, 1 think, would-- I think you can guard against that at
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this stage and avoid a 1lot of problems by addressing that
issue.

I just have a couple of questions about the bills,
and I'm sure you can -- about the amendments -- address these
at another time and place.

But in terms of rehabilitation, who pays for it?
Does the employee get paid during that point in time? 1I've
set up some of these plans for companies that are doing drug

testing, and these ar~ ° we've addressed in the
plans ¢t corporations within the
State of - . the Committee may want
to addre:

I think you might want
to consid " think the employee, in
any contex procedure in order for
this bill

have been

ments which the courts
£ it's any secret here

in New Jer is times, have bent over

backwards ¢ //‘/ .entele on behalf of the
individuals. to need some kind of appeal
procedure in ~-«u this bill running into problems 1in

the courts.

It's also a very, very-- I think it's a very common
procedure that you're seeing throughout the country that an
employece who tests positive and has a second test -- there's
some kind of appeal procedure. The employee can have some
kind of hearing.  Now, how you do it? There's a whole bunch
of different ways you can do it; but 1 think you have to
consider that because it's a very important issue. And 1 say
these are important issues, not from my perspective
necessarily but, rather, from the perspective of the various
courts that have dealt with this issue in other jurisdictions.

One simple thing which I think helps both the

employer and the employee is to have a verification procedure.

51



1 know that you have notice procedures. Like before
you'd be subject to testing, you would have to have -- you'd
have to be notified of that. That's in the amendments. But
to have a situation where the employee, in fact, is made aware
of those procedures and signs something -- a statement to that
effect -- eliminates potential questions about, "Well, I
wasn't sure that 1 was being tested, and I really didn't know
what it was all about."

And then, just a last question because it has come up

in previous testimony -- or a last comment, really -- in terms
of the race question. There's some interesting case law in
New York State where it has been brought up -- the fact that

certain racial minorities tend to test higher than others for
whatever reasons. In that particular case, involving a bus
driver, the allegation was made that members of the black race
are more likely to be heroin addicts and the testing wasn't
appropriate because it had discriminated somehow. Those kinds
of challenges have been knocked down uniformly throughout the
country. I just tell you that. 1 don't know if it's a real
concern or not. I just heard it and I'm familiar with those
cases because 1 had one.

But in any event, I would hope that those comments
are helpful to you. In terms of, 1 guess the last issue 1'd
like to address -- the type of testing that you may go with --
as 1 said before, if 1it's an employee working 1in a
safety-related area -- in a nuclear power plant, driving a
bus, whether private or public -- I think you can have random
testing, and 1 think random testing will meet the requirements
of the law if it's a safety related part of their work.

However, 1if 1it's a person who cleans the bus at

night, I don't believe there's any way that you can have

random testing. 1 think vyou're going to have to have
reasonable suspicion. I think reasonable suspicion and
probable cause are terms which may -- while it may be correct
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to say to the lay person, they may have different meanings
within the context of the law, in this State at least. Under
terms which have been commonly used, there are books and books
with cases in them explaining what those terms mean, with
hundreds of examples. And I think this Committee should stick
with terminology which the courts in this State are familiar
with and which have been interpreted, so that we don't come up
with some kind of new term, because a new term, I don't think,
isn't going to be very helpful if the courts, at some point in
time, have to interpret what this Committee was talking about.

Obviously, if there are any questions, 1'd be happy
to answer them or, if it's more convenient, if Jim wants to
give me a call at some future time, I'd be more than happy to
assist you, Mr. Chairman.

ASSEMBLYMAN LITTELL: Thank you very much, Mr.
Nolan. You said that there was a situation where companies
already have these plans in place and one of the problems that
we've been trying to deal with is, how can we deal with a
company that already has a plan for testing in place that both
the employees and the company find satisfactory -- whether it
be negotiated or implemented? We normally do things like that
with a grandfather clause right now. Do you think that
becomes discriminatory to everybody else?

MR. NOLAN: No, I don't believe so. I think that--
1 heard some statistics before from Doctor Powell as to how
many people have plans in existence. I think they're a little
bit low but, in any event, I think you could do that.

At the same time, Mr. Chairman, I would think that
the present 1language here which talks about things at a
minimum might be helpful. I mean, I think at a minimum you
should have certain things, particularly when you talk about
retesting. 1 think that's absolutely essential. I don't know
of any plans which have been worked out -- that I've worked on
at least -- that don't call for a lot of the things that I
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spoke about today and a lot of the things which you included
within your amendments, because 1 think the amendments went a
long way toward putting this bill in a situation where it
could survive and would not be subject to a real challenge.

ASSEMBLYMAN LITTELL: Great. And on reasonable
suspicion or probable cause, do you think that we need to
identify that further by saying that there'd be a
preponderance of evidence, or some term like that, so that
there isn't'a case of somebody walking in one morning with a
gruff attitude and upsetting their boss, who than says, "Well,
he's an irrational person. I'm going to have him tested?"

MR. NOLAN: Well, I would not think that example --
and 1've heard that example -- would rise to the level of
reasonable suspicion. In the criminal context, where these
terms are normally utilized, there's a pretty clear definition
which lawyers can argue about until they're all blue in the
face but, at the same time, 1 think there are some definitions
and examples that can be utilized.

1 think anything you can do to clarify it would be
helpful; however, I think in the bill, already., there are some
concrete examples of what reasonable suspicion is to this
Committee. 1 think that's very helpful.

1 would be concerned about the hypothetical you put

forth. I'm not so sure that 1is necessarily going to be
reality though. You know, I'm sure that's going to happen.
I'm absolutely sure it's going to happen. 1I'm sure it's going
to be -- because there are grudges -- that people will be

tested, or whatever. But I don't have the great fear about it
which has been expressed before.

1 think most of the times in the situations 1I've
seen, the testing has been done by responsible people who are
concerned about other people. And I think that some of the--
1 heard the horror stories about the bus driver, and I'm sure

that's for real. At the same time, I think that 1in any
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situation you're going to have isolated instances where the
wrong thing happens, as set forth in your hypothetical. But I
don't think that this Committee has to do a lot more on that
issue because I think you've already made efforts to define
it. I think you might want to refine that a little, with some
additional language, but I think you're certainly moving in a
direction which will meet the legal -- you know, fall within
the legal parameter, and that's all I'm here for. I have a
general idea where the legal parameters are, and whatever you
do within those 1legal parameters, I think that's up to your
legal discretion. That's why you're the Legislature.

ASSEMBLYMAN LITTELL: Thank you very much.

MR. NOLAN: Thank you very much. It's a pleasure
being here.

ASSEMBLYMAN LITTELL: Pat Witmer?

PATRTICK WHTITMER: Thank you, Mr. Chairman, and
members of the Committee. My name 1is Patrick Whitmer,
Director of Legislative Affairs for the New Jersey State
Chamber of Commerce.

The State Chamber appreciates the opportunity to work
with the Chairman and Assemblyman Foy, prime sponsors of
A-2850, toward the goal of developing a uniform standard for
the use of drug abuse tests in New Jersey. If we had our will
on this legislation, Mr. Chairman, based on the large amount
of testimony which has already been presented from both sides,
which was very strong, it would be our will that an advisory
committee would be established that would study this issue for
a year and recommend legislation to this Committee, and we
would hope the Committee would then follow up on that
recommendation with any proper 1legislation which would be
recommended.

However, in the absence of--

ASSEMBLYMAN AZZOLINA: Do you have to take a year?

MR. WHITMER: Six months to a year. We think it
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would take quite a while to adequately study the issue in the
absence of such legislation.

The State Chamber believes the ability of employers
to effectively test workers for illicit drug use, and properly
deal with the results of those tests, is of utmost importance
to the State Chamber of Commerce.

We believe when the Legislature is willing to provide
immunity to employers for accidents at the workplace that
produce liability law suits -- which may be directly related
to illicit drug use by their employees -- then restrictions on
the ability of employers to administer drug tests should be
considered by this Legislature.

The responsibility to provide a safe workplace and to
produce safe products for public demand, in some instances,
requires the screening of employees and potential employees at
the workplace.

The State Chamber supports the amendments proposed by
Assemblyman Foy, which would establish an advisory committee
on employee drug testing, with the exception of the proposed
amendment to page 2, Section 8. We believe in order to give
sufficient time to the Department of Labor and the proposed
advisory committee to review their findings and proposed
comprehensive regulations, the effective date of the act
should be at least 90 days following the final report of the
advisory committee to the Commissioner.

1f I'm not mistaken, at the present time the
Commissioner of - Labor would be required to develop and
implement regulations prior to -- at least six months prior to
receiving the final report by this advisory committee. We'd
like to see that effective date amended.

In the interest of public safety, the State Chamber
believes certain employer/employee categories must be exempted
from the proposed regulations. These should include public

safety officers and all high-risk 1industries. The exempted
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areas should be determined by statute and by the Commissioner
upon the recommendations of the advisory committee, and I
believe that proposal is addressed by the proposed amendments
to the section 6(a), which were provided to us.

The legislation proposes to regulate drug testing in
the workplace. The long standing procedures of many companies
for pre-employment screening, however, should not be
interfered with. Page 2, section 4, line 3, should therefore
be amended by deleting the words, "or job applicants."

The goal of A-2850 is to establish a uniform standard
for drug testing in the workplace. Once established, the
State Chamber believes that standard should not be altered by

agreements between an employer or employees. We believe that
standard should be the 1law of the 1land, and no exemption
should be provided. In the interest of ©protecting worker

safety, the law should be enforced uniformly in all areas of
employment which are not specifically exempted by statute or
regulation. Therefore, we believe section 7 of the proposed
legislation should be deleted.

Regarding the amendments on treatment and counseling,
and on the leave of absence, we believe an individual who has
broken the law, who has threatened the safety and very life of
a fellow worker by his use of drugs, has violated the contract
of his employment. Such a person needs help and assistance,
but the ©provisions of this bill mandate counseling and

treatment provided by the employer as a condition for random

testing.

ASSEMBLYMAN AZZOLINA: Would you say that again?

MR. WHITMER: Certainly. The provisions of this bill
mandate-- I'm sorry, the amendments to the bill, the proposed

amendments, would mandate counseling and treatment, provided
by the employer, as a condition to random testing.

ASSEMBLYMAN LITTELL: Do you agree with that?

MR. WHITMER: We would disagree with that, although
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many members of the State Chamber right now -- in fact, the
vast majority -- provide counseling and treatment programs,
and provide a leave of absence. However, in the interest of
smaller employers who may not be able to afford that type of
treatment, we believe the program should be voluntary -- as it
is right now -- rather than mandatory. Some employers simply
can't afford to provide an unlimited-time leave of absence for
employees. It could be a year or more, under the proposed
legislation, and then you're required to rehire that employee
when he returns, supposedly free from drug use. We would
oppose that provision of the bill.

ASSEMBLYMAN AZZOLINA: Oppose the provision to give
them a leave of absence?

MR. WHITMER: Of giving an unlimited 1leave of
absence, yes. If you-- You know, if you want to amend it to
a shorter period of time--

ASSEMBLYMAN AZZOLINA: Six months or a year, would
you agree to that?

MR. WHITMER: 1 think the State Chamber would
probably have to oppose a six-month leave of absence. If you
could consider an employee with -- a company with 10

employees, whose assets cannot afford more than 10 employees,
if one person is granted a leave of absence for six months,
another person would have to be hired to take that person's
place. 1 mean, it's only common sense that if your assets
cannot afford 11 employees and, yet, this bill would require
the rehiring of -that employee who was granted the 1leave of
absence after a six-month period, you would have to keep--
You would have to have 11 employees. With that small number
of staff, or work force -- you know, the bottom line would be
very much affected.

You may want to consider an exemption for companies
with 50 or fewer employees as an example -- and that may be

something the State Chamber might want to recommend.
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ASSEMBLYMAN AZZOLINA: Yes, but even with 50 or more
employees, he may have five in this category and five in that
category.

MR. WHITMER: You're absolutely right.

ASSEMBLYMAN AZZOLINA: And he can't afford to. You
know, I go through-- I give a lot of time for employees to
rehabilitate, I do. But I have a lot of people.

MR. WHITMER: Our preference would be for a voluntary
program which would allow for employers with many employees to
allow an unlimited leave of absence.

We believe the threat of a job loss--

ASSEMBLYMAN AZZOLINA: When you say unlimited, you
mean years -- two years, three years?

MR. WHITMER: Well, as the bill is written -- as the
proposed amendments are written right now, the 1leave of
absence is unlimited, yes.

ASSEMBLYMAN AZZOLINA: That's pretty rough too.

MR. WHITMER: As 1 read it.

We believe the threat of job loss should be enough to
convince any employee to kick the habit. And, therefore, drug
tests would never have to be used if that threat is there --
if the employee knows that his job, which he holds near and
dear, is threatened by his use of illicit drugs.

1'l1l close my statement by stating that the National
Institute of Drug Abuse has 1issued a study which says that
employees with drugs in their systems are one-third 1less
productive and three times as likely to injure themselves or
another employee on the job. And so, therefore, we would
commend, once again, the sponsors for addressing this 1issue.
We think it's one that needs to be addressed.

The State Chamber supports the establishment of a
uniform standard for drug abuse tests in this State, and we
would hope that the advisory committee would be given at least
one year to study this issue and then recommend legislation to
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this Committee to consider, and that legislation -- hopefully
-- will be passed and implemented at its earliest possible
date.

ASSEMBLYMAN AZZOLINA: How large would you recommend
the committee be, and what kinds of people?

MR. WHITMER: Well the committee, as proposed by
Assemblyman Foy in his amendments, would be adequate, and 1
think that's 13 members, including eight private members --
eight public members.

ASSEMBLYMAN AZZOLINA: And the Department of Labor
also?

MR. WHITMER: Yes, 1 believe it includes the
Department of Labor, and the Department of Health, and several
other public agencies.

ASSEMBLYMAN FOY: I might add that 1 was contacted by
two groups, one wanting in and one wanting out. PERG
basically feels that since the Department of Labor is
represented, and they're in and of the Department of Labor,
it's unnecessary for them to be on the committee, and also the
fact that they are in effect neutral in terms of public 1labor
disputes, it would be inappropriate for them to be on the
committee.

Civil Service has asked to come in on it since
they're the department that deals with personnel, and 1 told
them I would consider it but that it would be up to the
Committee regarding that. 1f Civil Service wants in, maybe we
should have somebody from the public employee unions in with
respect to that.

As far' as your statements go, you made some good
points, particularly regarding the issue of small employers
and how we deal with the rehabilitation issues, and that's
something that obviously needs to be considered.

You did reach back into the Stone Ages when you said
that the threat of a loss of a job ought to be enough for
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somebody to stop taking drugs. For some people, in terms of
the way that addiction has translated into a disease -- the
same way alcoholism is a disease -- that's 1like saying to
somebody, "Well, stop having cancer because you're going to
lose your job if you have cancer," of "Don't be diabetic any
more because you may lose your job if we find out you're a
diabetic." That kind of thinking -- I know it was a momentary
slip. One of your brain waves just took a dip. You didn't
really mean it, I know that.

I wouldn't want all of the good things you had to say
in your statement to be overwhelmed by that lunacy

MR. WHITMER: Well, if I could add something,
Assemblyman, other amendments which have been proposed we also
support, which would require confirmatory tests after one
test. And I think we would have no problem with an employer
providing a written policy statement to his employees or
potential employees on the use of drug tests in his workplace.

ASSEMBLYMAN FOY: How about the <confidentiality
issue, the other problem regarding the sealing of the records
and, you know, non-disclosure? Do you have difficulty with
that?

MR. WHITMER: No, but I would add that that written
policy statement, once made available to all employees -- 1
hate to slip back into the dark ages, but 1 think in some
instances that might make an employee think twice, at least we
would like to think so.

ASSEMBLYMAN AZZOLINA: It might be a deterrent. In
reference to the part you brought up on counseling, a lot of
companies can't. For instance, you know I have a 1lot of
employees. 1 just can't afford to have a full-time counselor
there. But what we do when we find drugs -- and I think this
may be an answer -- is that we seek and find the various types
of counselors, you know, through government agencies,

hospitals, and psychiatric centers. We find all these sources
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and we recommend these sources, that they go. Some is covered
by insurance. Some 1isn't covered by insurance. Some may
charge very nominal fees. And we recommend they go, and a lot
of them get rehabilitated. 1If they get rehabilitated, we take
them back and we let it go for a long time.

Some health insurance programs do cover costs and
some don't. 1 have my own member of my family who went
through a very., very expensive program this summer, and
because it was covered by insurance.

Is that covered? There's other programs that cost a
lot less and they're very good programs.

ASSEMBLYMAN LITTELL: Well, as we look into
rehabilitation, we'll have to examine what some of these
alternatives are.

ASSEMBLYMAN AZZOLINA: There are a 1lot groups out
there. Believe me, we've learned a lot in the last couple of
years.

ASSEMBLYMAN LITTELL: We'll see if we can't develop
something on that.

All right, thank you very much.

Next we'll have John Tomeo, Chemical Workers

Association.
J O HN T OME O: Good afternoon, Assemblyman. Thank you
for the opportunity of being here, Assemblyman LITTELL,

Committee, and colleagues.

1 want to thank you for the opportunity of presenting
the Chemical Workers Association's position on A-2850,
authorizing the Department of Labor to establish wuniform
standards for the use of drug abuse tests in the workplace.

For the record, a clear statement -- I believe -- is
necessary. The Chemical Workers Association does not support
nor condone the use or abuse of any controlled dangerous
substances or alcohol in the workplace.

Speaking for over 2400 vunion members, we were
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saddened that there would be in your bill the right of an
employer to require testing or drug screening of an employee
who showed emotional unsteadiness. Corporate policies in New
Jersey abound now with strangely worded phrases for cause
testing such as:

Friction in the work group;

Motor skill malfunctions;

Errors;

Forgetfulness of details;

Carelessness about personal appearance; or

Mood swings, etc.

Everybody in this room would have to go down to
Medical for a drug screen using this criteria.

Providing all employees with a fairness doctrine
legislation stating that everyone from the plant manager on
down will be treated equally is essential, with no double
standards taking place.

Indiscriminate testing of employees with the further
stigma of being 1labeled as a drug suspect 1is not only
counter-productive, it alienates the employee, which we
vehemently oppose.

What 1is needed 1is plain language in our 1laws that
everyone can know and understand. We need to throw away the
outdated hammer-and-discipline approach and address this
critical 1issue by positive, meaningful solutions that we

believe will reach our fellow workers.

An independent employee awareness program -- an EPA,
if you will -- could be 1implemented with the emphasis on
rehabilitation. The concept of this approach is significant

in that it recognizes the attendant problems with and the
awareness of substance abuse, while providing meaningful
supportive help to all our employees and their families.

It has been documented by the National Institute of
Drug Abuse -- NIDA -- whether you have 10 employees or 1300
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employees, that every dollar spent in the public and private
sector on substantive rehabilitation, there is a $10 return to
the employer.

As was stated on national T.V.'s "48 Hours on Crack
Street," by Dan Rather: "We are in a war that we simply
cannot afford to lose."

Gentlemen, we believe that legislation is drastically
needed now to protect our workers and their families.

By the way, I forgot to introduce myself. I'm Joseph
Tomeo, Chairman of the Safety and Health Committee for the
DuPont Chemical Workers in Salem County, and 1 thank you again
for the opportunity of being here.

ASSEMBLYMAN LITTELL: Thank you, we appreciate it.
Are there any questions? (no questions) Okay. Thank you.

Next we'll have Mr. Rick Engler from the Industrial

Union Council -- 1UC.
R I C K E NG L E R: Thank you for the opportunity to
testify. My name 1is Rick Engler, and I am Director of
Occupational Safety and Health for The New Jersey Industrial
Union Council, AFL-CIO. The 1UC represents over 200,000
workers in the public and private sectors.

We start from the premise that drug addiction and
alcoholism, both, are 1illnesses, and those suffering from
these diseases need treatment not punishment.

Labor unions have 1long promoted ©prevention and
rehabilitation programs in the workplace and community, and
have sponsored institutes on alcoholism, have made referrals
to drug and alcohol treatment programs, and have established
on-the-job treatment programs through collective bargaining.
So, unions have a long history in this area.

We are deeply concerned about the stepped-up efforts
of employers, public and private alike, to use drug tests to
screen all job applicants and all employees, or to force

applicants and employees to submit to such tests on a random
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basis. The 1IUC is absolutely opposed to such testing, which
clearly violates human rights and dignity.

We find it most curious that when we try to negotiate
objective medical testing programs to determine how much
harmful mercury, lead, asbestos, or other chemicals are in our
bodies from employer-generated workplace exposure, employers
frequently refuse to provide such tests. Yet, employers are
now enthusiastically testing workers for drugs where there is
no evidence of on-the-job impairment.

We can only conclude form this experience that the
current wave of employer drug testing is essentially a means
to increase management control of the work force and to reduce
union ability to represent its membership. It's become part
of a new tool of personnel policy and management prerogatives.

We have the following specific comments on Assembly
Bill 2850. In the current form-- Let me make clear, in the
current form we do not support the bill. With amendments,
it's possible that we would support the bill.

First, fundamentally we are concerned that the bill
sanctions employer drug testing that is entirely
inappropriate. Therefore, section 7 should be amended to
additionally require that no employer many utilize drug
testing without prior agreement from the collective bargaining
representative on the overall and specific nature of the drug
testing program.

This 1is an area where we have joint interest 1in.
Management and 1labor both have a concern that drug use be
minimized and eliminated, and that this terrible thing that's
happening to our society be eliminated. If that's the case,
the ability to implement such programs ought to be based on
labor-management cooperation, and labor-management agreement,
and not a unilateral imposition of standards, even if based on
minimum state standards by management.

Not doing it this way, essentially allowing
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management to bargain -- perhaps bargain to impasse -- and
then to say later, "Well, we bargained; we informed you of the
program: we discussed it;" and then to come in and essentially
unilaterally impose some type of a drug testing program would
not work. It would lead to decreased morale. It would 1lead
to new techniques for those who are on drugs to figure out how
to avoid tests. It would lead to friction in labor-management
relations. There's just no point to it. So what we're
suggesting is, with a program that affects our families, that
affects the community, that affects our very jobs as well as
our health, that the requirement before there be any employer
drug testing, is that there be a written drug testing program
as suggested in the amendment, but, additionally, that there
ought to be a labor-management agreement to the terms of that
written program.

Now it's been raised: "What do we do about the fact
that most people are not represented by 1labor unions?" We
think the Committee ought to explore at least two areas:

One, the possibility of elected representatives from
the non-union workers to participate in the formulation of
that drug testing policy.

Another idea that has been suggested is that there be
Department of Health representatives actually present in the
workplace to evaluate, or review drug testing in unorganized
workplaces.

But essentially -- and 1 can't emphasize this too
much because 1 think this 1is where the most notable thing
about the testimony that we present 1is that in order for
employers to do drug testing, management and labor must first
agree in writing on the basis for testing, test methodology,
privacy concerns, job and income protections, and
rehabilitation responsibilities, and that those protections
would apply to all employees, not simply to the hourly wage
roll -- but to be applied to management on a consistent basis.
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Two, the definition of ‘“reasonable suspicion" in
section 5 1is far too broad. The comments from the Chamber
about high-risk industries were quite interesting, given that
according to employer-supplied statistics given to the U.S.
Department of Labor, job site and injury illnesses are soaring
in every sector of the economy. And according to the
definition in the bill, as it stands now, that would mean that
virtually the entire American work force could be tested
simply because the accident rate is going up across-the-board
in the United States under the Reagan administration's
policies related to OSHA, and under increased changed policies
of the American employers.

Under the bill's definition of reasonable suspicion
-- as 1 said, higher than average accident rates would 1lead
everyone to be tested.

Sensory or motor skill malfunctions could mean

anything from dropping a pencil to having a cold. Decline in
employee productivity could easily result from management
failure to invest in new machinery. So that if an employer
decides to phase out a plant -- to close a plant -- which is

an issue which the IUC has 1long been concerned about, and
decides not to invest in new machinery and put capital
investment into that facility, employee productivity does go
down when there's not adequate investment. That would be a
basis for testing.

We believe in -- and share with the New Jersey Civil
Liberties Union -- the criteria. We support the criteria that
there should be only trustworthy grounds to believe that the
employee is under the 1influence of a controlled dangerous
substance. And, again, we emphasize that testing should only
be permitted where there 1is a mutually agreed wupon drug
testing program that meets the state minimum standards.

Three, the bill should be amended to require the

Commissioner of Labor and the Commissioner of Health to
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identify the most reliable testing methodology and to issue
requlations to prohibit other methods from being used.

Four, employee rights should be established by the
statute, and clearly protect confidentiality of test results
and the right to privacy regarding tests, the right to
challenge the test results and the methodology of the tests,
the right not to be fired or otherwise punished for having a
disease.

And again, 1 have to comment. 1 mean, if certain
employers can't afford to rehabilitate, I think we should base
it on the same criteria that certain-- We should survey those
employees that can't afford to get fired, and that would be a
useful parallel. They should be the ones that clearly would
be able to go into a rehabilitation program.

Again, the emphasis should not be punitive but
rehabilitative, and some companies have made provisions for
that, as the attorney who testified earlier indicated.

We have one other area of emphasis that we really
haven't addressed to a great degree in this hearing, and that
is: What are the causes of drug abuse? We didn't start from
that discussion. One of them 1is <clearly related to the
workplace, and workplace related stress, and studies have
shown that workplace stress causes abuse. It's one of the
indications of that stress. Stress includes excessive
workload and hours of work, rotating shift work, arbitrary
supervision, lack of possibility for career advancement, fear
of plant closure, and unsafe working conditions. In other
words, the nature of work itself is one of the contributors to
drug abuse.

This being the case, the employers should, before
they look at their employees to blame the victim, they should
look at their own practices, and what they should consider is
how much of their own policies and personnel ©practices
contribute to drug abuse. And one thing they might consider
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in humanizing the workplace and working conditions is making
sure the workload is not too high.

For instance, the one example in the supermarket
industry is carpaltunnel (phonetic spelling) syndrome. That's
a repetitive motion injury that comes from people on checkout
lines who are forced to stand up all day. When 1 asked
workers in Sweden about why they were sitting down, they
couldn't believe people in the United States were forced by

employers to stand up all day to check out groceries. They
thought it was absurd because they all sat down.

ASSEMBLYMAN AZZOLINA: What do they do in a
manufacturing facility? They stand up, don't they?

MR. ENGLER: That's not necessarily the case.

There's a lot of ergonomically designed industry in Europe,
where people are not subjected to the type of working
conditions they are here.

My point is that many of the problems of drug abuse
are caused by things 1like having to work on a monotonous
assembly line, or processing paper all day, or working before
a video display terminal that leaves one with headaches and
worries and fears at the end of the day.

ASSEMBLYMAN AZZOLINA: You know, you're so wrong--

MR. ENGLER: So the victim--

ASSEMBLYMAN AZZOLINA: You know, you're getting
involved in areas you don't know anything about. In fact, it
happens to be the checkers are the least of our problems with
drugs. It's the others.

ASSEMBLYMAN LITTELL: Okay. Now go on.

MR. ENGLER: Let me, in conclusion, point out that
the 1UC supports broad educational efforts in our schools and
universities, to alert youth to the danger of drugs. We
support law enforcement efforts to curtail drug
distributions. And we support national priorities that could

go far toward reducing drug abuse by redirecting funds from
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fraudulent military defenses, like Star Wars, to the
elimination of poverty.

The 1UC strongly supports the call by the AFL-CIO for
a moratorium on drug testing until any regqgulations are issued,
and we encourage this Committee to hold public hearings, not
in an effort to delay action on the bill, but you can see from
the interest and concerné today -- including from some of the
people who had to leave earlier -- that there's tremendous
public interest, and we stand ready to move and support
rational efforts on a prompt basis. But we think a full range
of testimony also should be heard.

The IUC stands ready to work with the Committee to
produce a bill that appropriately addresses this serious
national problem. Thank you very much.

ASSEMBLYMAN LITTELL: Thank you, Mr. Engler. We'll
certainly take all of your thoughts into consideration.

ASSEMBLYMAN MILLER: Just a comment.

ASSEMBLYMAN LITTELL: Assemblyman Miller?

ASSEMBLYMAN MILLER: It's the first comment I've made
since the people have testified. 1 read this paragraph:
"Instead of using drug tests to blame the victim, management
should examine how much of their own investment policies and
personnel practices in their quest for productivity and
profits, contribute to drug abuse," and, "Scientific studies
have shown...work related stresses."

You know, it seems to me, way back when, there were
10 hour days, seven days -- six days a week, and I don't
recall any drug abuse problems at that particular time. You
talk about stresses, we had plenty of stresses then.

MR. ENGLER: 1I'm sure one could look at alcohol rates
for that period and find something.

ASSEMBLYMAN MILLER: Same thing. Absolutely. I
don't disagree with you, but I think your statement in here--

I think you're-- Well, I know from whence you come, so I can
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relate to that. But it just seems to me you've gone overboard
with what you--

MR. ENGLER: Well, I think to the extent that 1I've
tried to bend the stick in the other direction, because the
victims to date have been the workers, not management, and all
I'm trying to encourage here -- in perhaps a slight
overstatement -- 1is for management to examine their own
practices and evaluate to what extent the conditions of work
led people to this substance abuse.

ASSEMBLYMAN PELLECCHIA: Rick, you did a fine job.

MEMBER OF COMMITTEE: Right. And without management
you wouldn't have anything to complain about, so consider
yourself lucky.

ASSEMBLYMAN FOY: Let me bring this back to the
center. How do you feel about the 1idea of the advisory
commission developing, essentially, the program that would be
translated into a bill? Are you just opposed to the concept
of drug testing at all?

Now, you've indicated several times in here about the
random drug testing, but what about drug testing based upon a
definition that's tighter than "reasonable suspicion?"

I kind of 1like your definition. The only thing is,
I1've had a number of police groups tell me that the better one
for the workers is the "“probable cause" definition because
it's tougher to prove. So, I'm not sure what your definition
-- where that would fall between "reasonable suspicion" and
“probable cause."

Are you saying that you could live with drug testing
that's done on a basis in which there is some form of -- for
lack of a better term -- probable cause, provided these
additional safeguards you're talking about were built into it?

MR. ENGLER: Well, I think the additional safeguards
are very, very significant -- meaning that if a union was able
to negotiate the program with the employer and agree with the
employer, we would assume that the union would represent its

membership on both c¢ivil 1liberties 1issues and the genuine
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concern the workers have for being free of drugs in the
workplace.

ASSEMBLYMAN FOY: The problem that I have is not for
the 750,000 workers in this State that are represented.
Realistically, if their unions are strong enough and are able
to do it, they can do right now what you're proposing. Okay?

The problem that 1 have is for those several hundred
thousand unrepresented workers in New Jersey who are being
victimized, 'as Jeff Fogel says, right now. That's the ones
that I'm concerned about. If we simply leave it to the unions
to deal with, it's a great organizing tool, but it may be a
long time before everybody gets organized to have the benefit
of your collective bargaining agreements.

And 1 have a concern, and 1 think that Jeff made a
very telling point, that in the private sector this 1is
important legislation, to establish an appropriate balance and
safeguard to those workers' rights, and if we just-- I'm a
little concerned that if we're too tight to what you propose
here, and that's involving the collective bargaining process
as kind of the final arbitrator, that we will then defeat the
purpose of protecting the people who don't have the benefit of
collective bargaining.

MR. ENGLER: 1 think more attention has to be devoted
to that, and 1 have to be honest, I don't think we have all
the answers on how to provide protections there. We discussed
some possibilities. We'd be happy to work on that further.

ASSEMBLYMAN LITTELL: Okay. One more comment.

ASSEMBLYMAN AZZOLINA: Yeah, I would 1like to-- As
far as 1I'm concerned, we're here today to represent all the
workers, not union, not non-union, but everybody. And I think
we need a uniform program to get collective bargaining. This
is such a serious issue that we really need a program that's
going to benefit everyone, and take care of the problem for

all the workers in the State, not just think in one direction.
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ASSEMBLYMAN FOY: 1 agree with you.

ASSEMBLYMAN AZZOLINA: Am I right? 1It's getting so
far that it's going to be all collective bargaining, you know.

ASSEMBLYMAN FOY: 1 agree.

ASSEMBLYMAN LITTELL: He's making a point. He's
using that to make a point He wasn't--

ASSEMBLYMAN FOY: No, we agree with each other.
Maybe I didn't make it as clear, but that was the point I was
trying to make.

ASSEMBLYMAN AZZOLINA: Oh, okay. I thought so, but I
wanted to clarify it.

ASSEMBLYMAN FOY: I'm just trying to get to the

center. I don't want to move over to the--
ASSEMBLYMAN AZZOLINA: Oh, okay.
ASSEMBLYMAN LITTELL: Is Mayor Richard Taylor of

Plainfield here? (no response)
Next 1'd like to have Dennis Crowley, representative

of the Attorney General's office, please.

ASSEMBLYMAN PELLECCHIA: You have three minutes.
DENN NI S CROWLE Y: Three minutes? 1 have three
minutes? That's all I'm going to take.

ASSEMBLYMAN FOY: Well, we thought the Attorney
General was going to be here, and he was going to get six
minutes.

MR. CROWLEY: Well, I'l1l take his three on account.

ASSEMBLYMAN MILLER: On account of you don't have
anything else to say?

MR. CROWLEY: I may need it for a later meeting.

ASSEMBLYMAN AZZOLINA: Can we bring him down at a
later date when we finalize this thing?

MR. CROWLEY: Sure. He'd be more than happy to meet
with you.

We've been listening to the testimony and, first of

all, 1 want to commend the Committee for providing the
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opportunity for such a wide range in dialogue and discussion
on an issue that is really almost convoluted in its impact.
And we don't want to speak to that broad impact today,

however. We only want to raise one concern to you -- as you
consider possible amendments to this piece of 1legislation in
the future -- on behalf of the Department of Law and Public
Safety.

We would urge you to think seriously about removing
law enforcement personnel from the terms of this legislation,
and to place that law enforcement personnel under guidelines,
regulations, promulgated through the office of the Attorney
General who 1is, 1in fact -- as you know -- the chief 1law
enforcement officer of the State.

We make this suggestion to you because of the unique
nature of law enforcement personnel in this State. They are
both a role model in a societal sense, and are also the ones
who we charge with enforcing the laws, including the drug laws.

ASSEMBLYMAN AZZOLINA: Would you put the National
Guard under that too then?

MR. CROWLEY: There 1is an amendment on the table
today, 1 believe, which does that. We're not prepared to
comment on including the National Guard in that on a regular
basis.

ASSEMBLYMAN AZZOLINA: They go under Army regulations
anyway.

MR. CROWLEY: That's one of the reasons we wouldn't
be prepared to talk about it now.

We're looking, at this particular moment, at a study
that's going on inside of our Department for quite some time
on this very issue. What should be the standards which
regulate the drug testing of law enforcement personnel? Who
should control those standards? How should théy be
promulgated and implemented? And the very issues raised
today, in terms of protocol and evidence -- both the initial
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and follow-up testing/screening procedures -- these are all

issues that we're looking at also in the narrower -- much
narrower - context of how it affects 1law enforcement
personnel.

As you deliberate on the issue here, please keep in
mind that we would urge you very strongly to remove those law
enforcement personnel from the 1legislation and require that
the Attorney General, as chief 1law enforcement officer,
develop those regulations and, in fact, function as the chief
law enforcement officer that he is.

ASSEMBLYMAN LITTELL: Where do you draw the 1line?
You're talking about full time, paid police officers and
full-time, paid firemen?

MR. CROWLEY: We would probably draw the line-- And
the line is not firm yet, and that's why the study hasn't been
completed. But we would most definitely be 1looking toward
those individuals who are authorized to carry weapons and who
are required to enforce the law.

ASSEMBLYMAN LITTELL: Our police? Local police?

MR. CROWLEY: Yes. Local police, municipal police,
State Police.

COMMITTEE MEMBER: Special police? Bi-State Agency
Police?

MR. CROWLEY: Yes, possibly.

ASSEMBLYMAN FOY: Well, anybody with 2-C powers is
regulated by 2-C. Federal 2-C 1is the law enforcement statute

that New Jerseyr -- Wwhich regulates all those types of
personnel: Marine Police, ABC 1Inspectors, State Police,
municipal police, county and part-time police. All those

people are covered by 2-C. The only one in the list in terms
of your amendment, Mr. Chairman, that there's a question in my
mind about is the fire fighters because they're really not
requlated under 2-C, and we have representatives of one of the
fire fighter organizations here. 1 saw some others. I don't
know what their position 1is about whether they want to be
covered by the Department of Labor or covered by the A.G.
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ASSEMBLYMAN AZZOLINA: You're talking about paid and
unpaid volunteers?

ASSEMBLYMAN FOY: Paid. Not volunteers. Paid.

MR. CROWLEY: There are two other groups that we have
not addressed in our deliberations. In the amendment they are
corrections officers and National Guard.

MR. FOGEL: Well now, you say here, "Guards employed
in the service of any county or municipal penal institution,
guards and law enforcement personnel in the Department of
Corrections." That's in the amendment.

MR. CROWLEY: 1 know. They're two groups that we had
not considered including.

ASSEMBLYMAN AZZOLINA: Isn't National Guard wunder
Federal law?

MR. CROWLEY: Yes, that's one of the--

ASSEMBLYMAN AZZOLINA: They go under whatever they do
for the military.

MR. CROWLEY: They're members of the military.

ASSEMBLYMAN AZZOLINA: How about «civil threats?
That's an important responsibility.

MR. CROWLEY: Certainly, we could consider that type
of employee in the procedures, but at this time we wouldn't be
prepared to say yes Or no.

ASSEMBLYMAN LITTELL: The county coordinator would be
the person would be directly in charge of any disaster,
whether it be natural or man-made. You know that's the
problem we have.

MR. CROWLEY: Sure.

ASSEMBLYMAN LITTELL: We need some clarification on
how far you want to go.

ASSEMBLYMAN AZZOLINA: He'll give it to you, I guess.

MR. CROWLEY: We plan on giving it to you.

ASSEMBLYMAN LITTELL: Okay., sir.
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MR. CROWLEY: I understand that you'll be meeting
again later this month.

ASSEMBLYMAN LITTELL: Okay. Anybody else have any
questions? (no response)

ASSEMBLYMAN GENOVA: Let's go home.

ASSEMBLYMAN LITTELL: Go home?

ASSEMBLYMAN GENOVA: He was the easiest.

MR. CROWLEY: We're easy to get along with.

ASSEMBLYMAN GENOVA: What the hell, you took
everything out. (laughter)

ASSEMBLYMAN LITTELL: Next we'll have Jeff Monahan,

Department of Health.
J EFTF M ONA AHA A N: Good afternoon, Mr. Chairman. My

name is Jeff Monahan. 1 am the Legislative Liaison from the
Department of Health. Unfortunately, our Assistant
Commissioner for Alcohol, Narcotic, and Drug Abuse -- who you
asked to be here today -- could not be here.

The Department is in support of the overall concept
of developing a procedure on drug testing in the workplace.
We do think the 1legislation that ultimately emerges should
contain several specific provisions.

Number one, we think that <careful consideration
should be given to the issue of random or unannounced testing
for certain 1individuals who are in high-risk or safety
sensitive occupations, where there's a great deal of public

safety involved.
ASSEMBLYMAN FOY: Can you speak up just a little bit

for the people who are in the back straining to hear you.

MR. MONAHAN: Sure.

ASSEMBLYMAN FOY: Those mikes are just for the tape.
They're not for--

MR. MONAHAN: We also think that the 1legislation
should address the 1issue o0of quality assurance procedures

concerning the laboratories which do the testing and,
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similarly, we think that there should be mandatory,
confirmatory testing in any instances where the initial test
proves positive.

It's our understanding that two of the most common
occurrences are false positives for situations where improper
procedures were followed by the laboratory. and where
confirmatory testing wasn't done after an initial positive

test came through.
We "also would 1like to see the legislation, in some

form, deal with some type of employee assistance, or some type
of training for individuals who do test positive, and we would
also like to see the confidentiality issue assured in the
legislation which eventually emerges.

ASSEMBLYMAN LITTELL: Does anyone have any questions?

ASSEMBLYMAN PELLECCHIA: Just one question. How do
you feel about the third layer, the individual who wanted to
go to a private doctor after the first two tests have been
given?

MR. MONAHAN: 1 don't think we would have any
objection to that. We haven't carefully considered it, but I
don't think it--

ASSEMBLYMAN PELLECCHIA: Would you object to him
using that as evidence against the two tests that were given?

MR. MONAHAN: With what now?

ASSEMBLYMAN PELLECCHIA: Would you object to having
him use whatever the results of his test are, against the two
tests that were taken?

MR. MONAHAN: I don't know that we would. I think
probably the law enforcement departments could better address
that question than the Department of Health.

ASSEMBLYMAN PELLECCHIA: Okay. Thank you.

ASSEMBLYMAN LITTELL: Okay? Thank you very much.

Bill Flynn, fire fighters.

BILL FLYNN: Thank you, gentlemen. 1 am Bill Flynn
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from the New Jersey State FMBA, Firemens' Mutual Benevolent
Association.

ASSEMBLYMAN AZZOLINA: I thought you were Assemblyman
Flynn. (laughter)

MR. FLYNN: He left; I'm still here.

ASSEMBLYMAN LITTELL: He's the reason he left. He's
the victim; he's the cause.

MR. FLYNN: Dennis Crowley was up here from the
Attorney General's office. He did not mention fire fighters,
and a reference was made to the paid firemen in the State of
New Jersey. We do feel that we should come under the Attorney
General, the same as police officers. We are part of public
safety and law enforcement, and we would wish the Committee
would consider that at this period of time.

We feel that the bill-- The idea of the bill, we are
100% in support of. We do feel that any individual that is on
drugs, or has a tendency for drugs, 1is a safety hazard to
every fire fighter 1in the State of New Jersey. So, the
concept of the bill is good.

We came here originally to support the bill after
talking to the Attorney General's office, and their feelings
of having their own study and including us under the Attorney
General -- we would rather support that and be excluded from
this bill. But the concept of the bill we support, and we
appreciate Assemblyman Littell's foresightedness in having the
bill. But if you would just exclude us to fall under the
Attorney General's office, we would appreciate it.

ASSEMBLYMAN LITTELL: Thank you very much.

Irene Von Dohlen, Department of Labor.

I RENE V ON D OHILE N: Thank you on behalf of the
Department of Labor for allowing me to speak on this bill.
We've seen several amendments to this bill in the last few
days, but I'm just going to address the basic bill.

As it stands, the Department feels the bill is very
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restrictive regarding the drug testing. First of all, we feel
it's an intrusion on the collective bargaining process. Under
current--

ASSEMBLYMAN AZZOLINA: Do you feel it's an intrusion
on the collective bargaining process?

MS. VON DOHLEN: Yes. Currently, only tighter
restrictions on drug testing or no drug testing at all can be
negotiated. I1f an employer wanted to have mandatory drug
testing and the employees agreed to it, that couldn't result;
it would be prohibited.

ASSEMBLYMAN AZZOLINA: Yeah, but you're talking about
mandatory now. Let's see, you've got me confused here.

MR. DEVANEY: Random or routine testing is prohibited
under a collective bargaining agreement. Under the law, it
would be prohibited.

MS. VON DOHLEN: Yes, some unions where members
depend on their colleagues for safety may want--

ASSEMBLYMAN AZZOLINA: Oh, you're opposed to that
portion you mean?

MS. VON DOHLEN: Yes.

ASSEMBLYMAN AZZOLINA: Okay, then 1 misunderstood
that.

MS. VON DOHLEN: They may want to enact tougher drug
testing policies, and this would be prohibited under the bill.

Another difficulty we have with the bill is that in
certain instances we feel drug testing is necessary. This
would be in the -area of air traffic controllers, health care
practitioners, law enforcement ©personnel. These employees
cannot be tested under this legislation prior to the employer
discovering a reasonable suspicion to administer a drug test.

Often the public, the employer, and fellow employees
feel that -- particularly in dangerous occupations -- waiting
for a reasonable suspicion may endanger the health and

well-being of anyone coming into contact with such a person
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who would be under the influence of drugs.

The Department also feels that this is restrictive in
that the bill would not permit voluntary testing. Some
employer, some employees, may be in favor of it. The
President of the United States is in favor of voluntary drug
testing. This would be prohibited under the bill.

Finally, the 1legislation calls for the bill to take
effect 90-days after enactment. Given the highly technical
procedures which will have to be regulated, as well as the
large number of agencies, both public and private, who will
have input into the regulations, it is anticipated that a more
realistic effective date would be one year from enactment.
This will enable time for regulations to be promulgated since,
as written, the legislation calls for no drug testing until
these regulations are put into effect, and would terminate all
drug testing in New Jersey from the effective date until the
regulations were issued.

Because of all the controversy surrounding this issue
-- as can be seen by the testimony here today -- and the vast
impact a drug testing policy would have in the State, the
Department feels that an advisory commission should be
established to study the whole issue of drug testing, and
there should be no <change in the status quo until the
commission issues its report to the governor.

We feel that only in this case can a drug testing
policy, with a broad enough consensus to be effective, be
established. Thank you.

ASSEMBLYMAN LITTELL: Would you be kind enough to
send us that? ’

MS. VON DOHLEN: This is basically a summary of a
letter 1 had sent you.

ASSEMBLYMAN LITTELL: ©Okay. Thank you very much.

Dr. Toni Mullins, New Jersey School Boards

Association?
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T ONTI M ULULTINS: Mr. Chairman, gentlemen, thank you
very much for allowing me to testify today. As you know, I'm
Tony Mullins from the New Jersey School Boards, and 1 give you
a lot of credit. 1It's been an exhausting day, but certainly a
very informative one.

First of all, the New Jersey School Boards supports
A-2850, with amendments. We support State standards for the
administration and screening of drug abuse tests, especially
after hearing the very excellent and diverse testimony today.
There's definitely a need for a standard.

These standards would provide useful gquidance for
Boards of Education and would eliminate the risks of improper
screening and 1invalid results. In addition, standards would
reduce the 1likelihood of multiple suits on issues of drug
testing that could occur 1if boards administer their own
tests. In fact, we would seek assurances that employers who
would follow standards would not be liable to employees in any
court action.

Second, we support the standard of reasonable
suspicion, as has already been indicated by one of the
attorneys. We feel that the definition is general enough and
has been in use enough, and we are comfortable with it.

Third, we approve the establishment of the advisory
committee on employee drug testing, but we would 1like to be
part of that advisory committee. We would request that we
could be on that committee.

Most 1important, NJSPA does seek an amendment that
would eliminate the ©provision in the bill that allows
employers to agree with employees not to administer drug
tests. This provision would restrict existing board rights,
based on case law, and such a provision would tie boards'
hands with respect to teachers exhibiting signs of drug
abuse. This specific 1legislation could possibly supersede

existing legislation that currently allows boards to require
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employees to submit to physical examination when there is
evidence of physical of psychiatric abnormality.

So, in conclusion, we believe that it's essential for
boards to continue their responsibility to protect the
children and to retain their right to test employees when they
reasonably suspect drug abuse.

School boards should not be subjected to the
possibility of being pressured into agreeing to a contract
provision prohibiting such responsibility. So, we certainly
urge you to support the base provisions of A-2850, bﬁt we
would like to see an amendment to the bill to exclude that
provision that would tie our hands in dealing with drug tests.

ASSEMBLYMAN LITTELL: Thank you. Do you have copies
of that for everybody?

MS. MULLINS: Yes, 1 do.

ASSEMBLYMAN AZZOLINA: Just quickly. Do you think
the use of drugs by teachers throughout the State is prevalent
-- a lot, a 1little? You know, without putting you on the
spot--

MS. MULLINS: 1 don't have any indication.

ASSEMBLYMAN AZZOLINA: So you think maybe it's 5%,
10%, 15%, 20%, 25%? 1 don't Know.

MS. MULLINS: 1 really cannot say, Assemblyman. 1
don't know.

ASSEMBLYMAN AZZOLINA: But it's out there?

MS. MULLINS: As in all other testimonies that you've
heard, we realize that this is a prevalent problem nationwide
for all people, and teachers are people like everybody else.
The problem could be there as well as anywhere else. So, we'd
just like to see something standard so that we could perform
our responsibilities.

ASSEMBLYMAN LITTELL: Doctor, you mentioned excluding
the portion that would allow somebody to negotiate not to have

any testing. You know, I really don't see why you'd want to
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take that out, because all these people would say no. You
know, if you're going to negotiate with somebody and they want
something, you say, "No, we're not going to negotiate that."

MS. MULLINS: Well, 1 understand what you're saying,
but our concern is that we already have -- there's already
legislation out there. We're concerned this would supersede
our ability to do, as we have been able to do in testing.

ASSEMBLYMAN FOY: Let me tell you precisely why
that's in the bill, from my perspective. I didn't want this
issue to become imbued with the issue that seems to be the
crux of relations between public employers and ©public
employees in New Jersey, and that's the issue of whether or
not something is an illegal or a mandatory subject of
negotiations.

Rather than deal with that in the context of there
being a scope of negotiation petitions filed by an employer
any time the union saw fit to deal with the issue of drug
testing policy, 1 felt it important to put the issue to rest
at the outset by saying that it 1is, in fact, a subject of
negotiation, that if the union can negotiate not to have a
drug policy they are free to do so at the bargaining table.

1 want the drug policy in this State to be uniform to
that extent, rather than have a situation in which, if we
didn't speak to the issue, you would then be going before PERG
-- you being an employer, or a representative of an employer

group, going before PERG and having PERG make a determination

‘abut something that ought to be an overall policy decision of

the Legislature and the Governor. That's why it's in there,
for no other reason than to have no other agencies involved.
That's one of the reason why PERG wants off of the
commission. I assume you want in, and Civil Service wants in,
and there are two union groups in there.

One of the things that I'm becoming concerned about

in hearing the testimony -- and 1 want to offer it as a
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general comment, not relating specifically to yours -- is that
there is, in my mind, a limitation to what we can do with a
bill. And 1 think we are, in a sense, overstepping our
authority if we think that we can cross every "t" and dot
every "i" in this piece of legislation to deal with all of the
plethora of issues that have been discussed today regarding
drug testing in the workplace.

I think what we've got to do is create the skeleton.
and allow that commission -- the representatives of the
public, of the administrative branch of government, of the
various agencies and interest groups involved -- to put the
flesh on those bones that we create.

So, maybe my role was different in terms of
perceiving what my role 1is from what I'm hearing from
different groups, but 1 don't think we want to go so far and
come up with a 90-page bill that really does the job of what
the Department of Labor and that advisory council are supposed
to do in terms of putting flesh on the skeleton that we devise
for them legislatively.

We can, 1 guess, debate that, but just say that where
I'm coming from, up front, 1 don't want to put a bill in there
that does everything everyone wants to do, or accommodates
every interest. 1 want to put something together that puts
you all together in a room and has you fight out that
particular thing.

ASSEMBLYMAN AZZOLINA: How about testing school board
members also? Would you go along with that?

MS. MULLINS: We're talking about all people.

ASSEMBLYMAN AZZOLINA: Okay.

MS. MULLINS: That's not a problem, and in fact if we
could participate -- if we could have a representative on the
advisory committee, it would help out very much in ironing out
some of the concerns that you may have and that we may have.

ASSEMBLYMAN AZZOLINA: 1 don't mind being tested,

right from the top.
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ASSEMBLYMAN MILLER: You know, in 1line with vyour
thinking, Tom, basically what are trying to accomplish here--
Basically? I think what we're trying to accomplish is the
welfare of the individual, the welfare of society in general,
the welfare of the employer, and if we're going to allow this
to be negotiated then we're really not interested in the
welfare of the 1individuals, society, or the employer. 1f
we're going to negotiate this thing and say "You can't do
this," we've wiped out what we're trying to accomplish.

I kind of hedge on putting this in as a negotiable
item. I kind of hedge on that.

ASSEMBLYMAN AZZOLINA: If we're going to be testing,
we've got to do it like seat belts, even through I don't like
them. Everybody is supposed to wear them. If we're all going
to have to wear seat belts, at least we should--

ASSEMBLYMAN FOY: You'd better because when it hits
the papers (indiscernible) will have something to write
about. (laughter) I can see the headline: Strap Azzolina In.

ASSEMBLYMAN AZZOLINA: That might be the headline
today.

ASSEMBLYMAN LITTELL: Thank you.

Next we will hear from Lester Kertz, Business and

Industry Association.
L E S T E R K E R T Z: Mr. Chairman, members of the
Committee, you have in form of a letter our overall statement,
but 1'm going to sort of paraphrase it, and add to it -- add
to some of the things that I said to you in the letter that we
sent to all the members of the Committee.

NJBIA supports the creation of a wuniform standard,
which are rules and requlations relating to the administration
of employee drug abuse tests, and by that I mean that we favor
uniform guidelines for the taking of blood or urine samples
and a methodology and procedure used to evaluate the contents

of the samples.
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At the same time, our members are opposed to any law
which in any way restricts an employer's right to determine
when he can request a employee, or a job applicant, to submit
to a drug abuse test.

Some of the testimony I've heard here this morning--
It seems to me that the problem that this country faces, and
this State in particular, is it just hasn't reached down to
the bottom. Several years ago -- and some of the members of
the Committee will remember -- this country committed several
million of our young men to a war in Vietnam but, at the same
time, we tied one of their hands behind their back.

The President just recently committed the private
sector to a war against drug abuse because the government has
been unable to interdict drugs coming into the country, and
he's committed the private sector to the front. But, from
some of the things that I've been hearing from the Legislature
-- before this Committee -- there is an attempt to tie the
hands of the private sector in this war in the workplace.

We've heard testimony this morning about protecting
the rank and file, but tell that to the families of the people
who were killed in the airplane accident in California, where
there is some -- and it hasn't come out yet, but there's been
some connection between the use of drugs and the accident. 1If
you recall, there were 30 people in the flight control room --
31 people -- and drug tests found 15 of them had been positive
on the first try -- three of the 15 or 16. Three of them have
initially been found to be drug users.

ASSEMBLYMAN LITTELL: I've got to interrupt vyou. 1
don't believe that the individual who was involved with
charting that plane had anything to do with that at all.

MR. KERTZ: I'm not saying that. I'm just saying
that there is--

ASSEMBLYMAN LITTELL: Let's not accuse somebody.

MR. KERTZ: No. I didn't say that, but what must the
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Legislature do, wait until there is a meltdown at one of our
atomic generating stations before we try to untie the hands of
the employer, or that we have a Bho Pal incident at a--

ASSEMBLYMAN LITTELL: That's why we're here today, to
find out. Tell us.

MR. KERTZ: But I'm just saying that there are some--

ASSEMBLYMAN LITTELL: Tell us what you want.

MR. KERTZ: As 1 said, we do support uniform
guidelines on how the tests should be taken, the methodology
in taking the tests. But I think because of the nature of our
industry in this State, the wide diversity of businesses, it's
very difficult to put in a strait-jacket and put every company
in the same -- to follow the same rules and regulations with
respect to drug testing.

1 might point out, who would have thought that a
computer operator at a airlines reservation desk who had been
using marijuana would forget to put a computer tape into a
machine and, as a result, the company lost $19 million on
reservations? Who would have ever thought? The company does
test their pilots, now they're doing the testing of their
clerical people because of an incident like this.

You have to leave flexibility in the hands of
employers. They have been charged to fight a battle against
drugs and they are doing, very carefully -- they're going very
slowly in implementing policies with respect to testing for
drug abuse. We should not tie their hands in any way because
this is a war, and there have been a nﬁmber of companies that
have instituted drug testing procedures in the hope of
eliminating drug abusers in the workplace.

At this time, it's too early to measure the success
of the corporate war against drugs. Some companies already
cite impressive results. So far, their hands have not been
tied, and 1 just implore the Committee not to tie the hands of

the employer.
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ASSEMBLYMAN AZZOLINA: Are you saying we shouldn't
have a law then?

MR. KERTZ: I didn't say-- No, I'm saying that we
shouldn't have a narrow law because we have so many different
industries. What might apply to a manufacturing operation
does not apply to a service company. So, we've got to be
careful in developing a 1law which would not restrict the
employer's flexibility in determining when he should provide
drug testing for his employees, and not wait until -- not tie
his hands and then have some incident come up where we say,
"Gee, we tied your hands."

There are people who are getting hurt today on
loading docks, forklift operators who-- It's an accident, but
there's some suspicion that it might be drug related. Many
employers today have found that if there is a work related
injury, automatically they test that employee for drugs. How
they handle it afterwards, if it is a positive or a false
positive, I don't know. Every company operates differently.

So, I'm just suggesting that this Committee be
careful in how they structure a piece of 1legislation so that
it doesn't tie an employer's hands, because there's a war out
there and I'm hoping that this Committee would accept that and
deal with it accordingly.

ASSEMBLYMAN LITTELL: We're trying. That's what
we're here for today, and we're going to be at this for a
while, Mr. Kurtz.

ASSEMBLYMAN FOY: Les, 1let me ask you a question.
Right now, as you understand the law, doesn't a union have the
right to negotiate away any drug testing in the workplace if
they can get it at the bargaining table?

MR. KERTZ: Oh, yes. No question. There is that.
But where their contract 1is silent, there is some question
for-- If an employer an justify it, he can do it

unilaterally, as is being done.
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ASSEMBLYMAN FOY: That issue has not really ever been
resolved yet in the private sector.

MR. KERTZ: No, it's in the court. Well, it's in
arbitration. The question in one <case I know is in
arbitration right now, whether the employer has that right.
But he's doing it. He's attempting to justify it for the
sense of safety.

ASSEMBLYMAN FOY: Okay. One of the things that we're
aiming at is to try to take out of -- to take away the mystery
and the possibility for a whole series of diverse decisions.
For example, you get one arbitrator that says, "I think that
the company's unilateral decision to test regarding drugs
really violates the spirit of the contract. They don't
unilaterally have that right, so you can't do it, company."
So, there's an arbitration that says they can't.

A week later, you can get a different arbitrator who
says, "Well I don't think that this--" "The way I look at the
contract, 1 think that's something that's an inherent
management prerogative and they ought to be able to do it."
Then he renders a decision that says they can do it. And,
well, he's writing this.

What we need to do is bring some uniformity to the
whole issue, and 1 think you agree on one portion of it at
least, and that is the administration of the tests.

MR. KERTZ: Right.

ASSEMBLYMAN FOY: But you also feel that you should
have the unfettered right to administer random and routine
tests.

MR. KERTZ: Subject to-- If it's abused, subject to
an individual suit against the employer.

ASSEMBLYMAN MILLER: Arbitration as well as--

MR. KERTZ: Well, not arbitration.

ASSEMBLYMAN MILLER: Well--

MR. KERTZ: I'm saying that 1if the employee feels
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that an employer acted unreasonably or incorrectly, he is
subject to suit. So, those employers that have presently
instituted testing programs are doing it very carefully.
They're protecting themselves in every way possible.
That's-- And only a small number of employers in the State
are doing testing right now, but it's growing and it's going
to continue to grow. And to that extent, if we can provide
guidelines which permits them to do it within certain
guidelines, our Association would support that.

ASSEMBLYMAN LITTELL: Based on that movie, "On Crack
Street," more people have watched that, and I think you're
going to have a 1lot of testing going on all over the place.
They said in that program that there are 5000 new crack users
in this country every week. And that's an alarming number.

Okay, Lester. Thank you very much.

May 1 have Don Phillippe, please, from the IFPPE?
You represent-- Some of your people work for the Department
of Transportation?
DON PHILULTIUPPE: State highway workers.

ASSEMBLYMAN LITTELL: Okay. How many employees do
you have?

MR. PHILLIPPE: We represent 7500.

ASSEMBLYMAN LITTELL: Just the Department of
Transportation?

MR. PHILLIPPE: No, in all State departments.

ASSEMBLYMAN LITTELL: 1In all State department, okay.

MR. PHILLIPPE: Thank you for the opportunity of
appearing before the Committee on Assembly 2850. We
considered this whole issue at our international convention,
and we've come up with the following resolution concerning
drug testing in the workplace:

Drug addiction and alcoholism are 1illnesses, and
those suffering from these diseases need treatment, not
punishment. The problem of substance abuse ought to be
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addressed squarely and cooperatively by employers and unions.

Oour international union has promoted prevention and
rehabilitation programs in the workplace and the community,
and local unions have sponsored institutes on alcoholism and
drug abuse with trained union counselors to offer guidance and
referrals to those with drug and alcohol-related problems,
supported community facilities for treating victims of drug
and alcohol addiction, and established on-the-job treatment
programs.

In recent years it has become increasingly
fashionable for employers, Federal, public, and private, to
use drug tests to screen applicants and all employees, and to
force applicants and employees to submit to such tests on a
random basis.

Many of these tests companies use to screen workers
for drugs and alcohol are very 1inaccurate -- especially the
ones the companies use in volume -- with the results of these
tests, which purportedly screen for illegal drugs, affected by
the use of such common substances as cough syrup, caffeine,
asthma medicine, and other common chemicals.

The 1laboratories which perform drug and alcohol
screening tests often have very high false positive error
rates and, as a result, workers or job applicants may lose a
job either because accurate tests are not available or because
companies prefer to use 1less accurate, 1inexpensive tests 1in
mass screening programs.

Few testing programs include procedures for workers
to challenge inaccurate findings or secure relief from the
result of error. The administration of these tests on a
random or across-the-board basis is degrading.

Mandatory drug and alcohol testing programs raise
serious legal and constitutional questions.

We believe the collective bargaining process should

be used as a vehicle through which unions and employers can

92



develop carefully tailored and balanced programs which stress
education and prevention of addiction.

We propose, through the collective bargaining
process, certain appropriate 1limits, or conditions, for the
use of tests for alcohol and drugs, including focusing only on
workers who exhibit symptoms of job-related impairments. I
think that was discussed regarding the section of the bill
where you used the term "reasonable suspicion," or as proposed
today, ‘"reasonable cause." It's our ©position that wunless
there's some reasonable cause for testing, that it should not
be used.

We also propose to establish safequards for those who
test positive, 1including guarantees of workers' rights of
privacy and confidentiality. I think a number of people have
also proposed that as an amendment to the bill.

Fully inform workers and their representatives of the
testing methodology an employer administers, and 1 think some
of that is in a section of the bill -- regarding how the tests
would be performed. Only certain people might be required to
be 1licensed to give these tests, and I think we heard
testimony from one of the representatives of Hoffman LaRoche
that only trained people and trained technicians should be the
ones to administer these tests because they have the expertise
and it lessens the amount of error.

We think that any legislation should provide
non-punitive, on-the-job responses and helpful treatment, for
those who are, in fact, unable to perform their jobs because
of drug addiction and alcoholism, and where contractually
possible, submit any adverse actions resulting from positive
tests to binding arbitration.

our international union and its affiliates continue
to develop constructive solutions to the addiction problem,
responsive to the legitimate needs of all parties, with no

random screening or imposition of punitive programs which ride
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roughshod over the rights and dignity of workers and are
unnecessary to secure a safe and efficient workplace.

Now, we reviewed the bill. We think the areas that
need strengthening are especially in the language regarding
any rehabilitation programs. It is our position that drug
addiction and alcoholism are both 1illnesses and should be
treated that way, with rehabilitation programs.

1 see -- from one of the amendments that I saw
recently -- that some of that was added into the bill. That's
an 1integral part of what we consider necessary to any
rehabilitation program.

Right now in the State service, we do have some drug
programs through the Employee Advisory Service, or as other
people call them, "employee assistance programs," where people
are given a leave of absence -- all right? -- they are sent to
clinics, and they don't lose their jobs. There's no punitive
measure, nor are the people being dismissed. As long as they
complete the rehabilitation program they can return to their
job. That's what we think the whole idea of rehabilitation
program in this legislation should mean.

Now there's other areas of amendment that we do not
agree with, and that 1is the random testing for what you
consider certain public workers, or public safety workers. We
still think the real criteria is how the man is performing, or
how the woman is performing on the job, not what job he has.

I think that we've found out from recent tests which
involved the State Police -- I think they tested some 2400
troopers and they found six people on drugs. Now, 1if that
test costs, as was said initially, $15 a piece, they spent up
to thousands of dollars and this whole area of cost would
be-- You know, if you're talking about the number of State
workers, there's some 70,000 people. The immunoassay test
alone would be some $15, and everybody seems to agree that you

have to have the second test for a confirmation -- 1 mean,
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that would run somewhere from -- from the estimates given by
the people that do it -- $40 to $75. I don't know where the
money 1is coming from. How much is it going to benefit the
interest of the State? How much are you going to get out of
it for this amount of money?

Really, are the taxpayers going to support proposals
to spend this amount of money to do this type of testing? We
don't think that, really, they're going to support that amount
of money to do this type of testing. We feel there has been
very little evidence, at least from disciplinary cases that we
have with people in our unit, regarding people being removed
for any drug abuse. I think we could probably count on our
hands the people who've been removed for any charges against
drugs.

For those reasons, Yyou know, we think that those
amendments should be included in the 1legislation, especially
areas regarding the rehabilitation section.

ASSEMBLYMAN LITTELL: Don, do you have a copy of your
written comments? 1t would make it easier for us.

MR. PHILLIPPE: Yes.

ASSEMBLYMAN LITTELL: Thank you very much.

Next we will hear from Bob Purcell and Virginia
Loolfe, C.W.A.

ASSEMBLYMAN MILLER: Bob, while these ©people are
coming up, just an observation here. 1I've heard nothing today
about education, an educational program of any kind, getting
into this. Nobody's testified in that area.

ASSEMBLYMAN LITTELL: Yes. We had somebody here from
the Department of Education, but they had to leave, I guess.

ASSEMBLYMAN MILLER: 1I've heard nobody say we need an
educational program like the alcohol program.

And, also, the police test. They have a Breathalyzer
test that they use for the alcohol program. Maybe something

should be done in that area too, about training police to --
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or hospitals to work with the police departments in doing this
kind of testing when they pick someone up on the road,
drug-related, because we're talking about drunk driving,
DWI's, but the drug part never gets involved because we don't
have any program. Again, this is another part of this, and I
just happened to pick this up.

Then you say, "How's he performing on the job?"
Well, we have a roadblock today for DWl. We catch them before
they have the accident, yet you don't with performance on the
job. You have to see them weaving down the road in an
irrational manner, then yoﬁ stop thenmn. I'm trying to tie
these two together. 1 don't think you can wait until you see
what happens before you take action. I think you have to try
to prevent it. And maybe we only got six to eight troopers
out of the 2000 tested, but it is a preventive maintenance
type situation: You are preventing other people from getting
involved because they know they're going to lose their job if
they do use it.

These are just a few of the points 1 happened to
notice here.

ASSEMBLYMAN LITTELL: Okay, thank you.

Mr. Purcell?
ROBERT P URCETLVL: Thank you, Mr. Chairman, members
of the Committee. 1 think our position generally follows that
of Jeff Fogel, in that I see this as an extreme invasion of
privacy and that drug testing should be banned rather than
legitimized. The issue, especially for public sector workers
who have constitutional guarantees, will eventually end up
being favorably addressed through the courts.

In 1972, the State of California passed an amendment
to their Constitution, guaranteeing the right of privacy as

inalienable right. We would prefer to see you going that way
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rather than establishing drug testing standards that will
enable the invasion of privacy.

For that reason, we oppose the bill in its present
form. We would encourage a moratorium on drug testing be
established pending the resolution of this, recognizing that
this will ©proceed despite our opposition. And for those
workers who aren't covered by <contracts or don't have
representation, eventually your standards will be a vast
improvement over what's happening in many sectors of the
economy.

Rather than be repetitive over what's happened, I1'll
just make a few points that haven't been made, or that 1'd
like to have emphasized.

It was interesting that Hoffman LaRoche was the first
to testify today. It sort of 1like rang a bell inside my head
that about 15 years ago 1 applied for a job at their Vitamin C
plant in Belvidere, and 1 went through a urine test and a
blood test and a very thorough physical and interview. And I
was told after the interview that pending the outcome of the
physical exam 1 had the job, and two weeks later, 1 got a
letter back from Hoffman LaRoche saying that they had decided
not to employ me. Well, there's no reason why they didn't
employ me. Now I'm beginning to wonder whether there was a
false positive because 1 had poppy seed cakes or maybe some
herbal tea earlier in the day.

So as we're talking about different categories, we're
obviously more concerned with the employees that we currently
represent and the right of an applicant to at least have some
kind of knowledge that he's being tested for drugs, if that's
indeed the case -- and 1 don't know if LaRoche was testing for
drugs 15 years ago, 1 assume they were -- and some kind of
right of appeal, if there is a screening test that determines
that there may be drugs, and a confirmatory test -- as they

recommended.
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As Don Phillippe indicated, the cost of this has been
largely overlooked, not only in the amount of money that it's
going to cost to test workers to determine whether or not
there is drug abuse going on, but -- especially now -- the
litigation and the challenges to its unconstitutionality. The
East Rutherford High School ended up paying $23,000 in legal
fees to the ACLU, coupled with $50,000 of legal fees, battling
the case in the Superior Court -- money that clearly was
wasted, in retrospect.

Again, recognizing the danger to society of drug
problems, our union represents 60,000 workers in the private
sector, and 1local and state government. I can't recall more
than five cases where workers have been brought up on charges
because of drug-related incidents. And, as Don Phillippe
pointed out, when they are brought up they're fired under
Title 2C. When they're convicted in Municipal Court for
possession of the drugs, there's no indication as to how
rehabilitation will play into some kind of situation such as
that.

The dangers 1in alcoholism and tobacco to society
vastly outweigh the problems of drug abuse: Tobacco claims,
according to Doctor David Musto (phonetic spelling) who wrote
the "American Disease" back in 1973, 350,000 1lives a year:
alcohol, 100,000 deaths a year, and according to his
statistics 3,500 deaths are related to cocaine, heroin, PCP,
and other CDS's.

Clearly, the proportion of 1interest generated here
may be warranted, but 1in perspective to the tobacco and
alcohol problems it seems to be out of proportion.

1 also thought it was interesting that Chief Justice
Rehnquist, in his confirmation proceedings -- it was disclosed
that he was addicted to placidyl for five years, which is a
prescription drug. It slurs speech. It causes distorted

perceptions as a side effect. I mean, there's some kind of
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message there, that a Chief Justice on the Supreme Court -- a
Justice on the Supreme Court -- can, for five years, be
addicted to a drug and get away with it, and we're not talking
about testing those kinds of officials. There has to be some
kind of balance in this process.

Then you hear, in the paper, statements by
municipalities implementing, or considering implementing, drug
testing. In Flemington, Councilman George Schorisos (phonetic
spelling) said he favored tests for police and heavy equipment
operators, but opposed drug tests for elected officials --
quote: "I think it's an invasion of my civil 1liberties."
Well, why 1is it an invasion of his civil 1liberties and not
someone else's?

Granted, the right of the public to the services is
great, but it doesn't warrant the overriding of constitutional
rights in the process.

Related to the bill, we also basically encourage
paragraph 5 of section 5, to be amended to either include
"probable cause," or "trustworthy grounds," whichever is a
stricter standard and, again, 1it's another thing that's open
to interpretation.

We would recommend deletion of lines 5 through 10 of
section 5, where it gives indication as to evidence of erratic
job behavior, or declines in productivity as very vague and
subjective, and open to interpretation.

We-- Again as Assemblyman Miller pointed out, no one
has mentioned education. The thrust should be not only
rehabilitation but education. We think that the money spent
testing workers could be much better spent educating the
workers to the dangers of drugs, and we would support more of
an education thrust than a testing thrust.

And, assuming tests are eventually implemented,
obviously the concern 1is over the quality of the tests. As
the men from Hoffman LaRoche 1indicated, there are various
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tests that can be given. We would, obviously, prefer the most
reliable, the GCMS -- the mass spectrophotometry -- and would
encourage that confirmatory tests be mandatory in cases where
workers are screened initially.

And in the event that this becomes law and workers
are identified as offenders, we obviously would feel that
first offenders, if not second offenders, should be given some
kind of right to leave of absence for rehabilitation, and a
right to return to their job should they succeed in their
rehabilitation program.

Oone thing that may or may not be implied in this: A
worker who 1is asked to take a drug test should be able to
invoke his Winegarten rights (phonetic spelling), the right to
union representation during the request that he submit to a
drug test and while the actual test 1is being conducted, as
part of the chain of custody concept.

We believe that the collective bargaining process
does provide a great value to this society and that it can, in
this situation, aid 1in assisting the -employer and the
employees in ridding the workplace of drug abuse, and we would
support mandatory collective bargaining over this, rather than
permissive, or as a second thought. Thank you.

ASSEMBLYMAN LITTELL: Thank you, Mr. Purcell.

Virginia Loolfe is also from the CWU, and she just
asked for--

VIRGINTIA LOOLTFE: I1'l1l try to be brief because
much has been said already.

I'm the Vice President of the Administrative-Clerical
Bargaining Unit of Local 1038. I've bargained two state
contracts with the State of New Jersey, and I'm very concerned
also with the impact on collective bargaining.

Just so that Mr. Azzolina knows where I'm coming
from, I have another interest here also. My 19-year-old son

died of a drug overdose in December, so that I'm not
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completely adverse to some kind of protection for workers, but
1 don't really feel that random drug testing is a protection
for workers. I really feel that--

ASSEMBLYMAN AZZOLINA: Well, let me tell you
something. I don't mind because it's been public knowledge.
I have a son, and I've just spent $50 thousand -- we're lucky

we have insurance.
MS. LOOLFE: 1Is he alive?
ASSEMBLYMAN AZZOLINA: He's alive.
MS. LOOLFE: God bless you.
ASSEMBLYMAN AZZOLINA: And it all was because of a

lot of it that happened recently. It's been going on over
years, but we discovered it only recently -- which is about
year ago, 1 should add -- so he's, hopefully, almost drug-free

at the moment.

However, where he started getting his overdoses, and
really heavy, was right in one of our own supermarkets, from
an employee that was a pusher in there -- and there were
others getting it from her also. And if we had a drug testing
program, believe me-- 1 don't know whether 1 want to have one
or not but I'm leaning in that direction. If I had a drug
testing program at the time, 1 probably would have discovered
it a lot sooner. We couldn't figqure out who the hell had it,
and who was pushing it, and who was using it; we just couldn't
figqure it out. They're pathological liars, all of them. They
use it, and you can't find out who. They don't tell you the

truth. They 1lie 1like hell and, you know, luckily we
discovered it when we did. He almost could have got-- He
almost could have died, that's how bad it was. So, 1 know

where 1'm coming from. I was lucky. I was very lucky.

MS. LOOLFE: Yes, you are very lucky that your son is
alive; however, if you could look through the grievance files
that we have in our office, you will see that many times a

supervisor will zero in on an employee, and it would seem to
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me that with this kind of a background to rely on, that that
kind of supervisor, zeroing in on an employee, could employ
spurious charges.

1 don't really want to belabor the point. What I'm
more interested in is seeing that if this bill does, in fact,
come to fruition, that before that happens we exhaust every

avenue of testimony -- listen to what people have to say. I
certainly hope it doesn't take a year. I would like to see it
happen sooner than that. I would hope that there would be

some kind of a committee formed, where the input from all the
segments of society that are going to be affected by this, and
that's just about everybody we know, will -- that input will
be sifted and we can fashion a bill that will be as fair as
could possibly be to the worker.

The collective bargaining 1issue bothers me a 1lot.
We're very 1limited in the State of New Jersey, as State
employees, at the bargaining table. We sometimes feel as if
we're constricted by two contracts rather than one, since we
have to deal with Civil Service also. So, I would hope that
it does not impact too adversely on collective bargaining.

1 compliment you for bringing a bill like this to the
Legislature. 1, wunfortunately, feel that perhaps 1it's a
reaction to the panic that is now upon us.

1 did not watch that show 1last night. 1 couldn't
bring myself to do it, but I know that there is a terrible
problem out there. But we have to go very, very slowly on
this because there's a question of rehabilitation, there's a
question of education. Who's going to pay for the
rehabilitation? 1Is the worker going to be allowed to take the
leave of absence? Who's going to support his family in the
meantime? There are so many, many questions, and I don't
think just any of them have been answered; 1 think you've only
scratched the surface by bringing the bill to this point, but

1 would just ask you, and caution you, to go slowly and get as
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much information as you possibly can.

Being an employee representative, sitting on my side
of the table I fear for the safety of the employee; 1 also
fear for their health. But I don't want to see a thing like
this used to adversely impact on their career possibilities.

That being said, I'l1l thank you very much for
allowing me to appear here.

ASSEMBLYMAN AZZOLINA: Better we find out who are the

abusers.

MS. LOOLFE: You have to go to Washington for that.

ASSEMBLYMAN AZZOLINA: Go to Washington?

MS. LOOLFE: Yes.

ASSEMBLYMAN AZZOLINA: Well--

MS. LOOLFE: That's a whole other subject.

ASSEMBLYMAN LITTELL: Thank you.

MS. LOOLFE: You're welcome.

ASSEMBLYMAN LITTELL: Ray Peterson, Federation of
Teachers.

RAY PETERS ON: Thank you, Mr. Chairman.

UNKNOWN SPEAKER: If 1 had been taking drugs at the
beginning of the hearing and was tested now, it would be out
of my system. Excuse me.

ASSEMBLYMAN LITTELL: Some of us have been here since
10:00, Jim.

ASSEMBLYMAN AZZOLINA: What are you a wise gquy or
something?

ASSEMBLYMAN LITTELL: Jim, I just called you.

UNKNOWN SPEAKER: Thank you very much,. 1 apologize

for my comments.
MR. PETERSON: Mr. Chairman, we've been here since

10:00 this morning, and 1 want to commend you for your
patience in your handling of this. I believe you've extended
yourself to get as much input as possible. 1'11 be brief. 1

know you have a letter from me.
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Most of what I'll say will be a reaction to the
things I've heard today. I only have one small page of notes.

In its original form, of course, we have a 1lot of
problems with this bill because it would tend to legitimize a
practice that may very well be unconstitutional. So we
believe it would require major amendments, along the 1lines
that have been mentioned: Probable cause to go after people
who are obviously guilty, and not to harass the innocent.

A means should be found to deal with the
unreliability of the test. The confirming tests and so forth
should be dealt with.

Confidentiality is an important issue. You need to
strike a balance, obviously, between the interests of the
employers, the 1interests of the employees, and the public
interest, and 1 endorse the idea of having a public hearing to
get further input. 1 think a 1lot of 1light has been shed
today, and 1 would hope that we can get further 1light shed on
this.

The thing that troubled me about the bill was to find
out what the purpose of the bill was. That wasn't stated.
Now, 1 didn't know whether it was designed to fire people or
to get them into rehabilitation programs. And, obviously,
where we're coming from, we see it as an illness that needs to
be treated.

The war on drugs has been mentioned, and this, of
course, is a very narrow front -- the war on drugs. The major
emphasis really should be on public education, a program
perhaps even bigger than the anti-smoking campaign that's
having some results now; the campaign against drunk driving,
which is having some results now, and so forth -- or vigorous
law enforcement, with long prison terms for people who traffic
in drugs. Those are where I think we can do more good.

And I've seen shows. I've listened to the interview

shows -- as attentively as you have, I hope -- to all the
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things that have been happening here, because this is the
number one national problem and it deserves more than just
this sort of approach. It needs an expansive approach.

So I believe the bill needs extensive amendments that
are in line-- The amendments that were supported or proposed
by the AFL-CIO are certainly in 1line with our national
position. I would like to share with you -- and if I had the
opportunity earlier I would have read into the record -- the
National AFL-CIO's position on this, which we approve of
wholeheartedly. I've shared this with you in a letter, and
I'd like to make sure the other members of the Committee get
it. I won't trouble you with reading it right now, although
it's well thought out.

Does anyone have any questions?

ASSEMBLYMAN LITTELL: We appreciate your patience in
staying here too. It's certainly not easy for you to sit here
and have to listen to everybody else. It's not easy for me to
decide who ought to go first, and 1 really didn't have any
particular scheme here. 1I've kind of been jumping around from
place to place to satisfy everybody here, and try to get
business and labor, and a little bit of everybody.

MR. PETERSON: It's an important 1issue, and it
deserves a lot of attention.

ASSEMBLYMAN LITTELL: Thank you, Mr. Peterson.
Doctor Freedman, the Committee of Interns and Residents.
DOCTOR J ANET F REEDMAN: Thank you for the
opportunity to testify on Assembly Bill 2850. My name 1is
Doctor Janet Freedman. I'm the President of the Committee of
Interns and Residents, a union of 5,000 resident physicians
and dentists who work in New Jersey and the surrounding area.

Substance abuse is a major legal and medical issue in
the United States today. Without a doubt, abuse of alcohol
and other dangerous substances is a leading cause of morbidity

and mortality, as well as being a contributing factor to
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social and family ©problems. The human consequences of
substance abuse are seen daily on the nation's highways and in
our hospitals. Now forms of drugs available, as we now see on
T.V., are on the streets and are cheaper, more readily
available, and more highly addictive.

It's understandable, therefore, that the public is
searching for solutions to this problem. The CIR applauds the
New Jersey Assembly and this group for tackling this
complicated area and attempting to devise a rational, fair
approach to the volatile issue of drug testing.

1 have tremendous concern, however, that the
discussion of drug testing going on in 1legislative bodies and
the sensationalism of the issue by the media will mislead the
public and the citizens of New .fersey to believe that drug
screening will somehow provide the solution to our substance
abuse problems. But, as I will address in my testimony, drug
screening tests will not identify all abusers, will not
exonerate all non-users, will not led to prevention of drug
abuse, and will not lead to stopping present drug abusers.

What is required is public education and
rehabilitation programs. Alcohol abuse has been recognized by
the public as an illness that responds to certain
rehabilitation techniques. Similarly, substance abuse must
also be recognized as such and treated accordingly.

In addition, legislation which acts to regulate drug
testing, as this Act rightly does, needs to include detailed
requirements of the state of the art of technical aspects of
testing, as well as strong language regarding confidentiality
of results, highly specific and restrictive criteria for the
cause for testing, and penalty of misuse of the sample items.

As a representative of the pharmaceutical industry
has explained already the technical aspects, 1 would just like
to emphasize a few points on that matter.

There's a difference in the purpose and the
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reliability of the screening test and the confirmatory test.
We've already heard this. Screening tests are prone to false
positives and are only designed to screen a large population
quickly and inexpensively. It is not a diagnostic test.
Positives are not treated as true positives in the medical
community; they must receive a confirmatory test such as the
GCMS that you've heard about.

A major <concern of the CAR with this proposed
legislation is that it does not require this confirmatory
testing. Section 3 does state that the commissioner may adopt
rules and regulations to "establish standards for acquisition
of samples," etc., "and methodology used to evaluate the
contents of samples." I believe much more specific 1language
is needed, namely that any positive screening test should be
followed by a second professionally recognized confirmatory
test. In addition, the bill should clearly prohibit adverse
employer action on the basis of one unconfirmed screening test.

1'd 1like to 1illustrate a few more of the problems
with the currently used screening test, the immunoassay and
the thin layer chromatography.

As you've heard, many false positives occur from

commonly used 1legal substances; these test as if they were

controlled substances. Sudafed will test as an amphetamine.
Topical ointment containing lidocaine -- such as commonly used
for hemorrhoids -- will test positive for cocaine. And any

prescribed anti-convulsive medications may test as a
barbiturate.

There was a question earlier about a diabetic
neuropathy and the medications used for diabetic neuropathy
are the same as those used for anti-convulsives, and they
would test as a barbiturate.

ASSEMBLYMAN FOY: So, we'd better not test Ozzie
because he's going to test positive.

DR. FREEDMAN: He will be positive on the screening

test. Okay.
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ASSEMBLYMAN AZZOLINA: How about insulin?

DR. FREEDMAN: Pardon?

ASSEMBLYMAN AZZOLINA: How about insulin?

DR. FREEDMAN: To my knowledge, I don't believe
insulin will mimic one of the controlled substances. I may be
wrong on that.

ASSEMBLYMAN FOY: Will confirmatory tests screen
those out?

DR. FREEDMAN: Yes. Confirmatory tests give what's
called the fingerprint, and every molecule has 1its own

fingerprint, even one atom difference will show -- will do
that.

ASSEMBLYMAN FOY: So all those substances you raised,
if you gave them that second test, would--

DR. FREEDMAN: Right. But as we've even heard today,
to the best of my knowledge, the air traffic controllers have
only had screening tests, and guilt is presumed just by having
been given the tests, not even by knowing the results of the
tests.

ASSEMBLYMAN AZZOLINA: That's by Federal law, the air
traffic controllers. We don't control that.

DR. FREEDMAN: Pardon?

ASSEMBLYMAN AZZOLINA: That's only by Federal law.

DR. FREEDMAN: Right, but it's a good example of how
the public can misconstrue these tests.

In addition, employers may be quite reluctant to
undertake the second test. As we've heard, it may be five to
seven times more expensive than the screening test.

I'd like to take a little aside also, and talk about
the Breathalyzer, which has been discussed a 1lot here. The
Breathalyzer test for alcohol is very different than the urine
screening tests for other drugs. A Breathalyzer tests the
active alcohol in the body at that time, and gives you a
quantitative amount.
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In driving, you're allowed to have a certain amount
of alcohol in your blood and still be 1legal to drive. The
Breathalyzer tells vyou 1if you're over that 1limit. Drug
screening tests do not tell you the quantity of drug in the
body:; they just show you inactive metabolites. They do not
tell you when the drug was taken, how much was taken, and they
do not tell you if the person is a regular wuser or an
infrequent user.

ASSEMBLYMAN AZZOLINA: How 1long does that stay 1in
your system?

DR. FREEDMAN: Which?

ASSEMBLYMAN AZZOLINA: Let's say 1 took drugs the
last time aimonth ago.

DR. FREEDMAN: It depends on the drug that you're
speaking about.

DR. FREEDMAN: I have a better question. How 1long
does it take to drain it out?

DR. FREEDMAN: Okay. This depends on the drug you're
speaking of, and it depends on the individual.

ASSEMBLYMAN AZZOLINA: Cocaine, that's the biggest
one, 1 guess.

DR. FREEDMAN: Cocaine, to my understanding, takes
several days to be clear. However, the metabolism of an
individual and other medications they may be taking, 1legal or
illegal, can alter how quickly a body clears it.

ASSEMBLYMAN AZZOLINA: How about marijuana, and
what's that other-- Marijuana, does that take long to get--

DR. FREEDMAN: Marijuana takes long because marijuana
is stored in the fat cells. An overweight person will keep
marijuana in their body, although not being impaired by it,
for a longer length of time. '

ASSEMBLYMAN AZZOLINA: The other more severe than
cocaine, what's that?

DR. FREEDMAN: Heroin.
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ASSEMBLYMAN AZZOLINA: Heroin, how 1long does that
stay in the system?

DR. FREEDMAN: To my understanding, metabolites of
heroin will be clear in about three to four days.

ASSEMBLYMAN AZZOLINA: Okay.

DR. FREEDMAN: But again, these have very variable
rates, depending upon the person.

ASSEMBLYMAN AZZOLINA: So you can assume in most
cases that they probably had drugs within a month or so?

DR. FREEDMAN: I'm not a toxicologist, but I would
say that's a safe assumption, within a month, but not,
currently -- at the time -- how much, not how frequent. A
person who has taken marijuana--

ASSEMBLYMAN AZZOLINA: And can you tell which drug
they'd been on?

DR. FREEDMAN: A confirmatory test will tell you
which drug.

ASSEMBLYMAN AZZOLINA: A confirmatory test?

DR. FREEDMAN: The second test, the GCMS.

ASSEMBLYMAN AZZOLINA: The urine?

ASSEMBLYMAN FOY: The spectrophotometry.

ASSEMBLYMAN AZZOLINA: What's that?

DR. FREEDMAN: It is done on the urine, but it is a
specific test.

ASSEMBLYMAN AZZOLINA: Okay.

DR. FREEDMAN: In addition, 1if a person has used
marijuana for 30 days, every day, and a person has wused
marijuana once, 30 days ago, both these people may be
positive, and the test doesn't tell you if one person has more
or less. It's the same.

In addition the language calling for a confirmatory
test, the CIR supports proposals by others to amend the bill
to require the formation of an advisory panel consisting of

labor, management, technical and medical experts, to make
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recommendations to the commissioner regarding the development
of regulations authorized by this bill, including which tests
might be used.

1 would also 1like to comment on 1issues raised in
section 5. Again, I commend the sponsors for seeking to
prohibit random and mass screening, and for developing a
definition of reasonable suspicion. However, 1 question the
entire issue of an employer needing to determine if a worker
is an occasional drug user. Employers already have methods of
discipline, or even dismissal if needed, to deal with the
stated erratic behavior, decline in productivity, 1lateness,
violence, and motor impairment.

1 also don't know the definition of the term
"emotional unsteadiness," and 1 believe 1its inclusion leaves
this bill open for unscrupulous behavior. Keeping in mind, as
1 said, that the testing cannot determine the amount of drug
ingested, when the substance was used, how often it is used,
or how impaired the individual is at the time of drug use or
even at the time of testing, the term "emotional unsteadiness"
may be a method to <corner a 1lot of people. This can
circumvent the 1intended 1limitation of drug screening, and
allow employers to test workers with very questionable cause.

Also, once the sample is collected, there's little to
prevent an unscrupulous employer from testing for other
prescription medications to identify workers with a variety of
medical problems, or even from running pregnancy tests on
female workers, which only requires two to three drops of

urine.
Is it the right of an employer to know which worker

has a treated seizure disorder or, for that matter, is it the
right of an employer to police what employees do off the job?
We believe a legitimate concern is the employee's safety and
ability to do work, but neither of these are determined by

drug screening tests.
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The bill also does not address the issue of

confidential handling of test results. These should be
considered medical tests, with results treated as such. No
provision 1is made for reporting of results. Should the

results of testing be reported to the future employers, to the
police, or to an employee's personal or family physician?

And, most importantly, what is an employer to do with
a positive drug screening result? A testing program that is
not a part of substance abuse rehabilitation is more than
useless.

"Existing rehabilitation programs do utilize testing
as part of their programs, but only when integrated 1into
extensive counseling and treatment.

In summary, the CIR recognizes that substance abuse
is a serious disorder and the public is eager for a solution
to this complex problem, but drug screening is not such a
solution. Even with carefully used tests and an understanding
of the meaning of the results, drug testing represents a
potential 1invasion for privacy and violation of medical
confidentiality. Drug testing cannot distinguish the casual
user from the abuser, and it cannot distinguish the user from
the pusher.

Assembly Bill number 2850 begins to address the
complex 1issue of regulation of drug testing, but the CIR
opposes this bill in its current form.

We encourage the committee to include, 1) a
mandatory, confirmatory, second test; 2) an advisory committee
to participate in development of regulations, and keep the
commissioner informed of new technical and legal developments;
3) stronger penalties from misuse of the test by unscrupulous
employers, and the right of workers to challenge test results;
4) confidentiality of test results with no release of results
unless authorized by the individual concerned; and, 5) drug
rehabilitation programs available to all workers of this
State. Thank you.
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ASSEMBLYMAN LITTELL: Thank you very much. That was
excellent testimony and over soon. So, your suggestions, I
think, are well taken as far as making improvements on the
bill or, if they're not ultimately in the bill, the material
that the advisory committee needs to examine if they're going
to come up with a viable testing program that's acceptable in
part, if not totally, to all of the interests concerned.

Please give my regards to John Ronches. He used to
be one of my bosses many years ago, so say hello to him.

Hey., John! I didn't see you back there. John used
to be Vice President of the AFL-CIO. 1 mean, we've gone to a
more affluent profession now.

ASSEMBLYMAN GENOVA: What's he doing with the interns?

ASSEMBLYMAN LITTELL: Well, he negotiates contracts
for doctors. That's a lot better than negotiating contracts
for laborers, you know.

DR. FREEDMAN: I don't know if it's any easier though.

ASSEMBLYMAN LITTELL: Thank you, Doctor.

DR. FREEDMAN: Thank you.

ASSEMBLYMAN LITTELL: Now we have two left, as 1 see
it, Mike Roche, of GPU Nuclear Corp., and Bill Fenimore of
PSE&G.

Don Bates?

MR. BATES: I'm with Mike.

MR. ROCHE: Don can lead off and then I1'll follow up.
G. DONA ALD B ATE S: Thank you, Mr. Chairman and
members of the Committee. I know it's late and 1'll be brief,
but my name is Don Bates and I'm Assistant Manager of Public
Affairs for Jersey Central.

Jersey Central generally supports the establishment
of a standard rule and regqulation relating to the
administration of drug abuse tests. However, we strongly feel
that any guidelines, rules, requlations, that are adopted are

not adopted without the detailed 1input of the business
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community, and I think that's the way you're heading.

But, with respect to the bill, we take exception to
section 5 which states, "It shall be unlawful for an employer
to administer any drug tests to any employer without first
having reasonable suspicion." Jersey Central feels that it's
our obligation to do everything that we can to ensure that the
employees are of sound mind when they're on the job, whether
it be a meter reader going house to house, or a lineman or
linewoman whose negligence would severely injury themselves,
other workers, or cut service to our customers.

Presently Jersey Central does not have a random drug
screening program, but we would like that option available to
us if we determine it would be in the best interest of our
employees and our customers.

Now at our Oyster Creek Nuclear Station, the
implementation of a random drug screening program is being
considered, so with me today 1is Mike Roche from our GPU
Nuclear Corporation, who's the operations chief of our nuclear
plant, who will discuss the reasons and methods of such a
program.

M I K E R O CH E: Thank vyou. I1'm Mike Roche. I'm the
Safety and Environmental Controls Director for GPU Nuclear.

In the amendments to your bill, I notice that there's
a potential for an advisory committee. I kind of empathize
with both you and the advisory committee, since I just spent a
year on such an advisory committee, setting up the policy and
procedure for what we call "fitness for duty." That's kind of
a nuclear term that covers both drug abuse and alcohol abuse.
We now have -- the company has had since its inception -- a
policy on fitness for duty. We now have a new policy and a
new procedure which deals with fitness for duty. It went into
effect in June of this year.

1 have prepared written comments, and 1 distributed
them. I'm just going to try to hit the highlights to save
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time. We believe there should be no unnecessary doubt about
worker fitness in any endeavor with the potential to
significantly affect public health and safety. That's been
said before by others.

In the nuclear industry there's a particular
sensitivity to both drug and alcohol abuse. The U.S. Nuclear
Requlatory Commission, on August 4th, issued a policy
statement in which there are minimum standards that they have
established for fitness for duty procedures and programs.

One of the those standards requires that there be an
effective monitoring and testing procedure to provide
reasonable assurance that the people working at the station,
or that are involved with the nuclear industry, are fit for
duty. In fact, just recently, the U.S. NRC has decided to
randomly test their own employees who go to the sites.

A program which only tests people suspected of being
under the influence does not provide sufficient incentive for
people to refrain from using illegal substances, and we
believe that one portion of the proposed statute which would
essentially ©prevent random or routine testing should be
broadened to allow both type of testing. In fact the
procedure at Oyster Creek really has five types of testing,
random, routine, pre-employment, a follow-up to
rehabilitation, and "for cause" 1if there 1is observation of
abhorrent behavior.

By the way, the company does have an -- has embarked
on an education program to train supervisors and employees to
the dangers of both drug and alcohol abuse. The industry in
general -- the electric utility industry -- has produced a
booklet which provides guidelines to the utilities for such
programs.

Finally, the company applauds the efforts of the
Committee to adopt uniform standards. Much of the work that I
did in the past year on the advisory committee was to deal
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with that very question, and it's a thorny issue. However, we
believe that the legislation should be broadened to allow
random and routine testing in any endeavor which involves or
has the potential to involve and impact on the public health
and safety.

Additionally, we don't believe that there should be a
link to the collective bargaining agreement, as in the latter
part of the bill. Thank you.

ASSEMBLYMAN LITTELL: Mr. Roche, is the Nuclear
Regulatory Commission going to move into this area as the
Federal Railroad Regulatory Commission has?

MR. ROCHE: The Nuclear Regulatory Commission's
policy recognizes that the -electric utility 1industry has
adopted a kind of self-policeing approach. They referenced
the NRC's policy-- The Nuclear Regulatory Commission's

policies directs the utilities to adopt the guidelines
developed by the industry in a booklet, which is about 40 or
50 pages. It says that if the utilities don't do that, they
will take enforcement action against them. So, in an indirect
way the NRC has said that.

We believe from feedback that we've gotten from
inspectors from the NRC, that they will -- that the programs
that, for example, we have will be sufficient to satisfy their
criteria.

ASSEMBLYMAN FOY: Mr. Roche, the CPU Nuclear was
involved- -

MR. ROCHE: TPU?

ASSEMBLYMAN FOY: TPU. It says CPU  here. TPU
Nuclear was involved with litigation before Judge Hyatt, isn't
that correct? Is it the same company? I have a note here:
"U.S. District Court Judge Daniel Hyatt issued an injunction
against testing" -- it says "CPU Nuclear Corporation, 1986.
Judge Block random tested 3200 employees at nuclear plants in

New Jersey and Pennsylvania until an arbitrator determines
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whether the tests are legal under a union contract." Is that
your company?

MR. ROCHE: That 1is our company. That case is in
Pennsylvania only. 1It's not in New Jersey.

ASSEMBLYMAN FOY: Oh, okay.

MR. ROCHE: It's at our Three Mile 1Island Plant.
There is a pending arbitration which will be heard next week
on that particular-- It's the same policy, however, that
we're applying at Oyster Creek.

ASSEMBLYMAN FOY: And there the issue 1is basically
whether the company had the unilateral right to impose the
policy?

MR. ROCHE: There's two issues. One is that-- The
second issue is whether there is random and routine testing,
or an abrogation of the <constitutional rights of the
individuals.

ASSEMBLYMAN FOY: Do you see why we need a uniform
policy? There's a judge everywhere in this State and in the
country making decisions about this.

MR. ROCHE: 1'd like to point out that if you look
over the utilities in the country and you see the cases,
particularly related to nuclear utilities —- but not
exclusively -- vyou'll find the arbitrators and judges are
ruling in favor of the utilities.

There's a PEPCO case in Virginia that was-- Judge
Harold Green enjoined the company from applying a policy
identical -- essentially identical -- to the EEI or our
policy. 1In that case the arbitrator has ruled that PEPCO does
have the right to randomly and routinely drug test.

In Florida just recently -- I haven't seen the
decision yet -- there's a Federal or a state court in Florida
that says Florida Power and Light has the duty to test their
employees on drug screening. So you--

ASSEMBLYMAN FOY: You basically view those types of
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employees as being almost quasi public safety, and being in
the form of an exempt category from a prohibition on random
tests. You feel you should be able to do them basically
because of their employment situation.

MR. ROCHE: Yes. The potential for impact on public
health and safety warrants the extra caution.

ASSEMBLYMAN FOY: Greater with a nuclear worker than
a dealer at the casino?

MR. ROCHE: Okay. 1I'll accept that.

MR. BATES: Tom, not only -- or, Assemblyman, not
only with nuclear workers, but also with our linemen, who
handle very high voltages and could not only injure themselves
but other individuals as well -- co-workers and the public.

ASSEMBLYMAN FOY: So then, where do you draw the
line? What do you do about trainmen who operate trains, or
people who’qrive buses, or -- you know -- lift operators at a
construction site? I mean, everybody could make a pitch for
having an exempt category. But a bill that allows you to do
tests based upon probable cause or a reasonable suspicion
enables -- it places a burden on your supervisors, does it
not? They've got to know their work crews if they want to
administer one of these tests, or require one of these tests.

MR. BATES: It may be too late once they determine
that there's abnormal behavior. It may be too late.

MR. ROCHE: Toward the influence of drugs, the NRC
has a study conducted of what 1is known as the impact of
various substances -- drugs and alcohol -- various types of
drugs, and cognitive skills, vigilance. There are a 1lot of
characteristics that are affected by drugs, and those are the
things that if you can relate those impacts to the potential
for public safety and health--

ASSEMBLYMAN FOY: What about the arqument that the
ACLU makes, or that some of the other people make, that "I'm

an occasional recreational user of marijuana. Saturday night
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it's a party. I'm out with my girlfriend or boyfriend, or
what have you, and 1 smoke a few joints and I come and you
decide for some reason you want to test me on a Tuesday and 1
come up with those traces?

MR. ROCHE: 1In our--

ASSEMBLYMAN MILLER: Fire them. .

ASSEMBLYMAN FQOY: That's what they're going to do.

ASSEMBLYMAN MILLER: There are company--

ASSEMBLYMAN FOY: But it hasn't impaired my work or
anything like that. It just-- They just decided to do it to
me.

ASSEMBLYMAN MILLER: They could become a heavy user
-- go to cocaine or something else later on.

You know, let me say it just gets to me that nobody
wants to accept the responsibility for their actions.

Everybody else has to accept my responsibility for my

actions. We have a social welfare program going -- everything
it surrounds, 1including this. This 1is social welfare. We
have to take care of these people. We have to rehabilitate

them. We can't get at the bottom of it because it's such a
complex situation.

But, "Okay, you go ahead and use it, and maybe we'll
test you; maybe we won't be allowed to test you. But you go
ahead and use it and if you really get in trouble, we'll take
care of you." Come on, it's got to stop someplace, and we've

got to do something to try to prevent it, Tom, and to prevent

it 1is this taking a test -- taking a shot when they 1least
expect it to Kkeep them on their toes. It's part of the
program.

MR. ROCHE: Could I just respond to Assemblyman Foy?

ASSEMBLYMAN LITTELL: Go ahead.

ASSEMBLYMAN FOY: What do you do in those
circumstances?

MR. ROCHE: We have, in both nuclear and non-nuclear
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utility Dbusiness, emergencies. They may be <created by
weather. They may be created by equipment failures. In our
plant we have people who are on emergency duty. They are on
emergency call. Our policy says that we expect the people who
work for our company to not indulge in that kind of activity,

and, admittedly -- as we've heard -- that is an infringement
for off-the-job work: however, there are special
responsibilities and duties that these -- I and all my

co-workers have, that we have to deal with.

ASSEMBLYMAN FOY: So, to your job applicants it's a
condition of employment?

MR. ROCHE: Yes.

ASSEMBLYMAN FOY: That they have to have a more

circumspect personal 1life to work for GPU Nuclear because of
the nature of the job?

MR. ROCHE: Yes.

ASSEMBLYMAN FOY: And what's the compensating balance
for that fact? They are paid well? They have a chance to
call in the guards, or-- (laughs)

MR. BATES: Satisfaction. They have a safe job.

ASSEMBLYMAN LITTELL: Mr. Roche?

MR. ROCHE: Yes?

ASSEMBLYMAN LITTELL: I don't know which employees --
whether you would just want the nuclear and the guys that
handle 440 or 220 -- you know, where you would draw the 1line.

But if we did come to some sort of agreement for at
least people that work in the nuclear phase, would you be
satisfied if they were put in the public service section which
deals with policemen and firemen, and would be under the
control of the Attorney General?

MR. ROCHE: The proposed amendment that I saw, that
has that, I think is a good start; that would help. If we

could broaden that to the public health and safety, that would
be fine.
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As 1 say, 1 applaud the effort to standardize the
administrative aspects. We deal in Pennsylvania, and
Pennsylvania has a licensing procedure for laboratories -- the
labs that we use are licensed. That rigorous approach to the
laboratory control 1is mandatory, and when we started the
testing that we've done, we've done our own blind testing of
the lab. So, 1 think that is a good start.

ASSEMBLYMAN LITTELL: I don't know. That's something
we have to-- I just wanted to know how you would feel.
Rather than exempt them, I would think what we have to do is
find a way to maybe focus some special attention on somebody
that's handling a nuclear reactor. We don't want a Chernobyl
here.

ASSEMBLYMAN FOY: Can the ©State regulate nuclear
workers?

MR. ROCHE: There 1is a substantial question about
Federal preemption. The NRC is establishing policy that has
implications on what we do, and we haven't -- having the
policy issued on August 4th, we're not exactly sure of that
Federal preemption.

JIM HARKNESS: It may be that we don't have the
(indiscernible).

MR. ROCHE: It could be there'd be no jurisdiction.

ASSEMBLYMAN FOY: I don't think we have jurisdiction
to regulate that. In so many different areas-- I mean, 1
represent workers in the nuclear industry in my capacity as an
attorney, and in so many areas where we try to deal through
the State «court system on issues that affect them, the
preemption issue comes up and prevails. And I think that 1in
this instance you may be preempted out of this bill as a
result of the operation of Federal law.

We don't know yet, because we don't--

MR. ROCHE: I would encourage the concept of public
health and safety, but that may be true. We'll provide
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specific recommendations and comments on the amendments which
we looked at the first time this morning.

ASSEMBLYMAN GENOVA: Is the A.G.'s office going to
make recommendations as to which public employees, and
critical employees be exempted?

ASSEMBLYMAN LITTELL: Yes, they are.

ASSEMBLYMAN GENOVA: Not just concerning his realm of
responsibility?

ASSEMBLYMAN FOY: Right.

ASSEMBLYMAN GENOVA: Overall?

ASSEMBLYMAN LITTELL: Overall. .

ASSEMBLYMAN FOY: Yeah, I think so. That may include
people beyond just the 2C.

ASSEMBLYMAN GENOVA: The scope of law enforcement and
public safety?

DR. FREEDMAN: Well, they will be related in some
fashion -- the public safety as opposed to just law
enforcement. Public safety may involve other things besides.

For example, bridge tenders may be people who apply
in circumstances involving public safety -- bridges that cross
over to the beach.

ASSEMBLYMAN LITTELL: We may have to specifically ask
him if he has any jurisdiction or interest in this matter.

ASSEMBLYMAN GENOVA: Yeah. 1 would say that the
Attorney General should be open to suggestions from interested
parties, people who feel that they have employees, or people
who are involved in their work force who should be exempt, and
of course, present this to him, and as the chief 1law
enforcement in the State we should take these recommendations
and (indiscernible).

ASSEMBLYMAN FOY: What will happen is that the people
who when they say exempt from this bill, that means exempt
from the prohibition against random and routine. The Attorney

General is basically going to promulgate regulations that are
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going to authorize random and routine testing. So anybody who
is exempted from this bill is going to be somebody who wants
their employees to be tested for a peculiar nexus to law
enforcement or public safety.

ASSEMBLYMAN  GENOVA: Sure, and that would be
certainly in line with their business. I think it's good.

ASSEMBLYMAN LITTELL: Is there anybody else in the

audience to speak? PSE&G? Is there anyone else? He's the
last one.
B I LYL G. FENTIMORE: Just a few comments. First
of all, I'm Bill Fenimore, the Manager of State Governmental
Affairs for PSE&G, and I won't belabor some of the issue that
you've heard several times, if not 10 or 12 times today. But
1 did want to add some comments.

Number one, 1 think some of you may be aware that
Public Service has had a drug screening plan now since 1983.
We do not do random testing, but we do testing when we feel
there's a reason, based on an employee's behavior.

You heard one of the horror stories today: I can give
you four or five in the opposite direction, but that's not
necessary. Those things happen when people are involved,
people administering the program and people being subject to
the program, and you're never going to eliminate that in its
entirety.

I would also suspect that perhaps a couple of
comments may have been left out of that story that may have
given a 1little better 1light. 1 don't know. I'm not that
familiar with the story.

But we've had the ©program now since 1983. In
addition to that program, back in the early '70s we introduced
what we call our personal guidance program which allows for
rehabilitation, or assistance. We don't pay for it. We would
object to being required to pay for a drug abuser's
rehabilitation, since we do not feel we should be responsible
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for it.

ASSEMBLYMAN FOY: Let me just stop you for a second.
Does you medical plan call for it, 1like your Blue Cross and
Blue Shield?

MR. FENIMORE: Yes.

ASSEMBLYMAN FOY: Okay, so when you say you don't--

MR. FENIMORE: Well, wait. I don't know that it
covers drugs. I think there's some 1legislation flowing
through now trying to get that incorporated 1into group
insurance plans. It does include alcoholism. That is covered.

ASSEMBLYMAN FOY: So, you do pay for it indirectly?

MR. FENIMORE: 1Indirectly.

ASSEMBLYMAN FOY: By paying the premium for the
policy.

MR. FENIMORE: Yeah. We pay part of the premium and
the employee pays part. That's a negotiated figure, so that's
reasonable. But to be mandated, we'd object to that,
obviously.

But the program itself gives the employee the

opportunity to go to a personal guidance person who does not

work for us. Their concern 1is hired by wus. It's purely
confidential. Only when the medical director determines that
the supervisor should know -- for example, if he's going to be
absent, if he's going to be institutionalized, then the
supervisor 1is made aware. If he's of the condition that he
can work -- do some wWork, but perhaps not hazardous work --
then the supervisor would be made aware. But we try to keep

the confidentiality to the extent that we can, within the
obvious limits that you have to work with.

We do have some concerns with a couple of sections of
the bill. One of the sections that I haven't heard anyone
comment on today, unless 1 missed it somewhere along the way
-- in section 4, the way that I read that, until such time as

either the <commission comes wup with its ideas or the
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commissioner determines his regulations, we would be forbidden
to do any further testing until that point, and we are very
concerned to try to keep the workplace drug-free as much as
possible. A very significant part of that is to make sure we
don't enter into the work force, drug addicts or abusers --
and we would want the right to continue testing applicants,
regardless of what's finally developed here, during that
period. We would not want to just open the doors and allow
anybody to come in without the test, and find out later that
we've got a problem.

ASSEMBLYMAN LITTELL: How about-- Would you Dbe
willing to submit records of any tests that you conducted
during that period of time to the commissioner?

MR. FENIMORE: Sure.

ASSEMBLYMAN LITTELL: ©So that we can at least monitor
what's going on?

MR. FENIMORE: No problem. Those of us that have
programs now, this bill looks like it would stop them in that
interim period, and we would rather not do that.

ASSEMBLYMAN KOY: Yeah, the way the bill's written in
section 4, you're quite correct. It would indicate that there
would be a moratorium on these until the regulations were
promulgated.

When the bill was originally drafted, you have to
understand, the bill was drafted as a skeleton to pass the
ball to the Commissioner of Labor. Quite obviously., in the
time the bill was originally drafted until now, the dimensions
of the 1issue have been brought to the attention of everyone
involved, and it's obviously not something that's going to
happen overnight. So, that--

MR. FENIMORE: I realize that, but I just wanted to
point it out because 1 hadn't heard that.

ASSEMBLYMAN FOY: Yeah, 1 think we need to address

that issue, and 1 appreciate your raising it. No question
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about that.

MR. FENIMORE: 1It's a question that we have. You've
heard the nuclear side of the story. We, obviously, concur
with them. I'm not so sure that we would be exempted under
the existing regulations.

The reason I say that is, NRC policy doesn't require
drug testing, but it does say what will happen if you're found
to have drug abusers working in the areas unescorted. I'm not
sure, Tom, but this is what I'm told. In reading the
requlations, they don't dictate drug tests, but they dictate
fitness for duty. They don't say you must test for drugs to
make sure that they are; they say you must be sure they're fit
for duty, the way I understand it.

ASSEMBLYMAN FOY: Right. The way 1 interpret it is:

You have a Federal authorization to conduct drug tests in your
judgment.

ASSEMBLYMAN GENOVA: No.

ASSEMBLYMAN FOY: Yes.

ASSEMBLYMAN GENOVA: Now?

ASSEMBLYMAN FOY: Yes.

ASSEMBLYMAN GENOVA: PSE&G?

ASSEMBLYMAN FOY: Yes.

MR. FENIMORE: 1 think he's talking about nuclear.

ASSEMBLYMAN GENOVA: Oh, I'm sorry. Okay.

ASSEMBLYMAN FOY: The NRC's policy is that it is
within their discretion and authority to conduct drug tests.
And that may be the preemptive mechanism.

MR. FENIMORE: Okay. But it's within our discretion
is what I mean. They don't mandate.

ASSEMBLYMAN FOY: Yes. They don't mandate that you
conduct them, but they authorize you to do it if you so choose.
MR. FENIMORE: Yes. And they do mandate an annual
physical, which is the time we do it -- unless there's some

unusual circumstance where we feel an employee is, you know,
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doing something that there's obviously something wrong with,
and then we may require the test. That's the gist of the
program now. You have an option.

ASSEMBLYMAN LITTELL: Excuse me. You do it when
they're getting their physical. Do they know they're having a
test taken?

MR. FENIMORE: Oh, yes. Every employee knows. It's
a public policy. The whole program is issued to any hew
employee that comes in, and all the employees that were there
when the program came into existence.

ASSEMBLYMAN FOY: But do you see the wide divergence
in policies now? Some places -- I think Bob mentioned it --
never even told you. They may well have done 1it, and that
could have been the reason he had a false positive. Again, it
brings to the fore the need for some uniformity as far as this
goes.

You know, the rudiments of due process 1in anything
under the Constitution are noticed, and the opportunity to be
heard, and there's a lot of that due process missing in what
we've heard today about the administration of drug tests.

ASSEMBLYMAN GENOVA: I have to sympathize with your
concerns about section 4 of this bill. It will no 1longer
allow you people to conduct it. How 1long have you been
conducting this test?

MR. FENIMORE: We've had a drug test since 1983 --
drug screening. We've done the physicals on all new
applicants. 1 know I had mine back in -- 30 years ago. But
the drug part has been introduced as of 1983.

ASSEMBLYMAN GENOVA: So it's section 4 in this bill.

ASSEMBLYMAN LITTELL: We made a note of that. If we
have a grandfather clause which says a company that has a
policy may continue to implement that policy, and we'll put a
section in there that says that during the interim period,

when it's signed into law and before it's implemented, that
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once a month they would send a report on all tests that they
do to the commissioner so that he at least is aware of what's
going on.

MR. FENIMORE: The nature of the program that we have
is, if the supervisor -- and we have to trust in his judgment
to some extent -- determines that an employee has exhibited
some form of behavioral problem, that he should be tested, the
employee 1is told that the supervisor has come to that
conclusion and that he's ordering him to go with him to the
medical -- wherever it may be in that particular location --
and have the test administered. The employee is also told
that if he refuses the test, he will be suspended until
further discussion. I1f he accepts the test and he's found
positive, no disciplinary action will be taken; he'll be then
referred to some form of a rehabilitative program. That's the
purpose of it, not to discipline. '

1f he turns us down, and refuses to go, you're left
with no option except an insubordinate employee, in a sense,
who may or may not be a drug abuser.

ASSEMBLYMAN FOY: Is that suspension and discipline
grievable under your contract?

MR. FENIMORE: Yes.

ASSEMBLYMAN FOY: Okay. So, they have the protection
of the collective bargaining agreement regarding potential
abuse by supervisors with respect to that?

MR. FENIMORE: Yes. Oh, vyes.

ASSEMBLYMAN FOY: An employee can say, "I don't want
to take the test because he or she doesn't think that I'm on
drugs; he's mad because he saw me in the bar with his wife one
Saturday."

MR. FENIMORE: Could be.

ASSEMBLYMAN FOY: Okay? But the collective
bargaining agreement protects him, that's the important thing.

MR. FENIMORE: He would be suspended and then the
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grievance would be instituted by the union, and that would be
carried forth on that point as to whether or not the
suspension was or was not appropriate.

ASSEMBLYMAN GENOVA: With or without pay?

MR. FENIMORE: With pay suspension. Now that doesn't
mean that at the end of the grievance procedure he may not be
reinstated with pay:; that frequently happens. Sometimes we
think they're mediators instead of arbitrators. At times they
give both of us a little bit, and sometimes we give a guy 10
days, and he gets five days with pay and five days without --
you know?

But, basically, the purpose of it 1is not for
discipline, and none of the PGB programs are for discipline.
The alcoholic program, which has been in effect for quite a
few years, PGB was brought into effect in the early '70s just
for alcoholism at that time, and any other emotional problems
you may have.

ASSEMBLYMAN FOY: Would it be possible for you to
disclose to us a copy of your policy -- what that program is
s0 we can see what an existing program is?

MR. FENIMORE: Sure, it's public knowledge. sure, 1
can get you a copy of it. |

ASSEMBLYMAN FOY: If you could, make those copies
available to the Committee because 1'd like to see just how
yours works, because I'm sure it involves a lot of the aspécts
that we've heard about today from both sides of the issue.

MR. FENIMORE: But we still have some problems in the
sense that we don't feel that we should have to have any
definition of what 1is reasonable cause because of the nature
of our business, as you've heard talk.

And I recognize that you have concern: Where do you
draw the 1line? But if you think about 24 million visits to
customer's homes, just by meter readers alone, 1 think the

public has some right to know that an individual who they
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(| must, in some sense, give access to -- because if the meter is
/| inside, sooner or later we've got to get in; if we don't we've
? got to do something that's unhappy for both of us -- should
| " have the ability to have the ease of mind that these employees
‘* coming in and out of their homes, which is all of our
B business, are free of drugs and not in any sense going to
B endanger them as a result of us permitting these people on the
B street. ,

\ That's why we talk about, and we've had some comments
M about why we feel utilities, period, should be exempted for at
\: least those who have any contact with customers. They have
\: the right to deserve that. And we've heard some comments
\3 today -- Newt's made quite a few -- and aside from the general
\ company position, 1 think we have to give some thought to the
\ rest of the public and the protection that they deserve to
i have from drug abusers. Whatever that situation may be, we've
1 got to take some action; there's no question about that.

‘ I1'd be glad to answer any other questions if you have
| them.

| ASSEMBLYMAN LITTELL: We have a question from staff.

| MR. FENIMORE: Sure.

| MR. DEVANEY: On the interim period, could you tell
us a little bit about what kind of safeguards there would be

available for PSE&G employees, such as, would there be a
second test if a positive comes up?

MR. FENIMORE: That's the normal.
MR. DEVANEY: That's normal?
MR. FENIMORE: I can verify that for you.
MR. DEVANEY: So you would have no objection to--
MR. FENIMORE: But as I understand it, those
| positives that come up, there is an attempt to be sure.
| MR. DEVANEY: Okay, then you would have no objection
to certain safeguards in the amendment for the interim period

| that would allow you to <continue testing with perhaps
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confirmation, written policy statements, and confidentiality?

MR. FENIMORE: No. We, in essence, support that part
of the bill. We don't see any problem in regulations and
safequards in how the tests are administered in the form of
medical, etc. 1It's just that who gets tested is where we have
a concern, not so much how. We support that part of the bill,
no question about that. We've been doing it for years, and
we've been doing it with the advice of medical professionals,
etc., to try to do it the right way. But we haven't gone to
random testing at this point, and we have no intention to at
this stage. But that may change, depending on what we €find
under normal circumstances.

ASSEMBLYMAN LITTELL: Thank'you very much.

MR. FENIMORE: Okay. Thank you.

ASSEMBLYMAN LITTELL: 1 want to say thank you to
everybody. I think 1it's been an excellent hearing today.
We're going to take all these ideas and put them together and

we'll have a bill tomorrow morning. (laughter)

(HEARING CONCLUDED)
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HI.R SERVICE CORPORATION

A Subsidiary of Hoffmann-La Roche inc.  Nutiey. New Jersey 07110

August 19, 1986

Mr. James Harkness

Deputy Counsel

Republican General Assembly Majority Office
State House Annex

CN 001

Trenton, New Jersey 08625

Dear Jim:

This 1is to confirm that Dr. Mark Powell, Director of the Department of
Pharmaceutical and Toxicologicel Testing for Roche Biomedical Laboratories in
Raritan, New Jersey, will accompany me for the hearing on Assembly Bill 2850,
a bill which would authorize the Department of Labor to establish uniform
standards for the use of drug abuse tests in the workplace. I have attached
some biographical information about Dr. Powell.

As I mentioned in our phone ceonversation last week, I am attaching a copy of
a letter which I wrote to Assemblyman Willie Brown addressing his concerns
about drug abuse testing in the workplace as a result of various reports that
blacks may show grezter sensitivity to the drug abuse test for marijuana
because they have circulating blood levels of the skin pigment melanin in
their blood. The attachments tc the letter to Mr. Brown are also enclosed for
your information.

We are looking forward to participating in your hearing on September 4 at 1:00
p.m. Please don't hesitate to contact me in advance if we can be of further
assistance with your planning for the hearing.

ipcerely,

hn B. Dalton

Regional Manager

State Government Affairs
JBD/sf

Enclosures

cc: Dr. Mark Powell
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@ Roche Biomedical Laboratories, Inc. . -

1 Roche Drive ¢ PO.Box 500 e Raritan, New Jersey 08869

(201) 526-2400 (N.J.) (800) 631-5250
(800) 3524853 (N onty)

Roche Biomedical Laboratories recently announced the appoint-
ment of Dr. Mark L. Powell to Director of the Department of
Pharmaceutical and Toxicological Testing in Raritan, New Jersey.
The new departaent will be involved in biocanalytical testing for
therapeutic drugs under development, as well as the expanding

area of toxicology testing for drugs of abuse.

Dr. Powell received his Ph.D. in Medicinal Chemistry from the
University of Washington in Seattle., He joins Roche from

S;ering Corporation where he worked for five years as a Principal
Scientist in the Drug Metabolism department. He has published
nume:oﬁs articles in various scientific journmals and books. ‘It
is a reunion of sorts, since Dr. Powell worked at Hoffnann-L} '
Roche ia 1980 where he completecd his Post=-Doctoral Fellow 4ia the

departaext of Biochemistry and Drug Metabolisa.

For the past two years, Dr. Powell has served on the steering
cozsmittee of the North Jersey Drug Metadbolism Discussion Group,
American Chemical Sociezy. In addition, he is a member of the
Aznerican Society for Mass Spectrometry, American Assoﬁiation for
the Acdvancezen: of Science, American Chemical Society, and was
recently appointed to the board of directors of The Epilepsy

Institute.

Mark and his wife, Mariann, reside in Upper Montclair, New Jersey

They have three children.
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HLR SERVICE CORPORATION

A Supsiciary of Mottmann-La Roche Inc. Nutley, New Jersey 07110

July 21, 1¢z5

The Honorable Willie B. Brown
375 Wainwright Street
Newark, New Jersey 07112

Dear Mr. Brown:

When we met recsntly in Trenton at & lesisiative ssssicn, ycu inciczated that

one ¢cf your concer ¢ etcut drug ecuse tssting in tne worK,Tac- resulted frem

various rercrts thet blacks mey shew creatsr sensitivity to the drug abuss

test for marwJu ané beczuse they, 1i ispanics, have hicher circulating
he sk l&

Blcecd levels o t . n in thewr u1ccd I have learned theat
this is not the czse anc have attaches articies which discuss this matter.

In an articie whicn agcezres in Chemiczl and Encinesrinc News on June 2, 1686,
on page 11, Richerc L. Hawxs ¢of tne nesszrch Technoiccy crancn of the National
Institute cn Cruc Atuse, states "Tnere is nc substancs tc the melanin issue.
Mr. Hewxs refers tc resezrch ccre 2t the University of Mississippi which
ccnciucec there is nc interfererncs frem melanin in the merijuenez crug ebuss
test. I have ziss attacnel @ Cooy o @ letier t2 the efitor ¢f the Jourrnal of
Argiviiczl Toxccslicey o7 CJuiy/lAutust 18ZIZ 0 in which the University ¢F
MISSISSTEDY resEirliners CIrClLCEI TnEl tne Concern 2igut melznin intarfering
in the scresning Cr ccoriirmziien oF tne szt foir marijuzne is totzliy
unjustifiec., I wculd hore thzt tnis drformaticn Tezds vou o ccnciuce thas
Eilecks sholic net have & o csitives T2 tne marijuana tests
becz.ce ¢f hicner melend
Cr Tuesczyv, .y ¢z, Fcifmernn-_2 Reche, we hosiss
jegisiaters and ctner ; ' Ezstern
Fecicrzl Cenferesrcs an inzr was
cIrncucec Cn Cruz zt he Biii
ooy o Rszemn’ reinng’
‘ ' iCmels visicns
e, Yeu
grd in

hments

cc: The Heoncradie Themas Foy
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I lE AMERICAN CIVIL LIBERTIES UNION OF NEW JERSEY

38 WALNUT STREET
NEWARK, NEW JERSEY 07102
(201) 642-2084
JEFFREY E. FOGEL Stephen Latimer
Executive Director President

August 26, 1986

Hon. Robert E. Littell
Box 328 Church Street
///Eranklin,\ggw Jersey 07416
~N

Re: A.2850
Dear Assemblyman Littell:

First let me commend you again for your serious endeavors to bring
some rationality to the hysteria of drug testing on the job.

We are opposed to urine testing both because of the invasion of
privacy inherent in such programs and because of the misuse of
results. Urine tests do not demonstrate on-the-job intoxication or
impairment and employees should not be fired for conduct with no
demonstrable relationship with their job performance.

A.2850 is an effort to limit testing programs to "reasonable
suspicion" and to set standards for such testing, and as such would
provide legal protections to some workers currently subject to
arbitrary and capricious programs. However, as presently written we
cannot support this positive effort without addressing the following
concerns:

| 1. The definition of "reasonable suspicion" is much too broad
1 and thus subject of abuse. We believe that legalistic phrases and
buzz words like "suspicion" should be avoided and suggest that tests
only be allowed where there are "trustworthy grounds to believe that
the employee is under the influence of a controlled dangerous
substance on the job."

2. The Commissioner of Labor should be required to identify the
most reliable methodology and the bill should prohibit punitive job
action unless that methodology is utilized.,

3. The bill should provide for absolute confidentiality
regarding the records of any employee's drug abuse test.
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Hon. Robert E. Littell -2- August 26, 1986

4. The employee should have the right to challenge the results
of any drug abuse test as not in compliance with the statute and
regulations promulgated under it with the remedy (administrative or
judicial) of keeping his/her job

There are a number of other provisions which would help effectuate the
spirit of A.2850 but which may be more appropriate to be dealt with by
way of administrative regulation.

We are anxious to work with you and the Committee to produce a bill
consistent with the spirit reflected in A.2850.

Si l /\
incerely, /
N

J////*// ; ///'///
E. Fpgel
( ecutlv Dif¥ector

JEF/th

cc: Joe Devaney
Assambly Labor Committee

Assemblyman Thomas Foy
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STATE OF NEW JERSEY

DEPARTNENT OF LABOR

CHARLES SERRAINO C N 110
Commissioner TRENTON, NEW JERSEY 08625-011

August 22, 1986

Honorable Robert Littell

Chairman, Assembly Labor Committee
47 Church Street

P.O. Box. 277

Franklin, New Jersey 07416

Dear Assemblyman Littell:

This letter is regarding your legislation, A-2850, the "Workplace
Drug Abuse Testing Act." The Department of Labor feels that it is incumbent
to express to you its concerns regarding A-2850.

The fundamental objection to this bill is that it is an intrusion
on the collective bargaining process. Except for the standards set by
the bill, any agreements reached during collective bargaining could only
create tighter restrictions on drug testing (making it more difficult
to test employees for drugs) or eliminate drug testing entirely. For
example, some unions, where members depend on their colleagues for personal
safety, may want to enact tougher drug testing polices. This would not
be permissible under the bill.

Another difficulty is that while drug testing is necessary
in some instances to insure public safety, this bill would restrict drug
testing to the potential detriment of the public. The public has the
right to expect that such professionals as health care practitioners,
air traffic controllers, and jaw enforcement personnel are not under the
influence of narcotics. These employees cannot be tested under this
legislation prior to the employer discovering a *reasonable suspicion”
to administer a drug test. Often, ‘the public, the employer, and fellow
employees, feel that, particularly in dangerous occupations, waiting for
a "reasonable suspicion” might endanger the health and well-being of anyone
coming into contact with such employees.

It is estimated that between 25-30% of the Fortune 500 have
some type of drug testing program. since this legislation will curtail
the availability of drug testing, it might have a negative impact on the
efforts to attract new business or for existing business to expand in

New Jersey.
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The legislation also calls for the bill to take effect 90 days
after enactment. Given the highly technical procedures which will have
to be regqulated, as well as the large number of agencies, both public
and private who will desire input into the regulations, it is anticipated
that a more realistic effective date would be one year from enactment.
This will enable time for regulations to be promulgated since, as written,
the legislation allows for no drug testing until these regulations are
put into effect and would terminate all drug testing in New Jersey from
the effective date until the regulations were issued.

Furthermore, the bill would not permit voluntary testing, which
President Reagan supports.

The Department of Labor has obtained Assemblyman Foy's amendments
to A-2850 which are to be offered at the September 4 meeting. One of
these amendments would establish an Advisory Commission to look at the
drug testing procedures. The Department of Labor is concerned that as
the legislation is written, the Advisory Commission will be reviewing
this issue at the same time the Commissioner is preparing regulations.
It is unclear as to whether or not the Commissioner of Labor must wait
for the recommendations of the Advisory Commission, in which case, since
the Commission has 15 months to report and since no drug testing can take
place until regulations have been promulgated, drug testing will be entirely
suspended for, at minimum, 15 months.

Another technical concern with the Advisory Committee is that
the representative from the Public Employment Relations Commission (PERC)
be removed from the Advisory Commission in order <that PERC retain its
impartiality since they may, in the future, be required to adjudicate
a dispute arising out of an Adviscry Commission recommendation. As a
rule, PERC does not participate on such Commissions.

As an alternative to the current legislation, and in the interest
of securing a drug testing policy more quickly, the Department of Labor
suggests that the Advisory Commission be established to look at the entire
issue of drug testing without any change in the status quo until the
Commission issues its report. In this regard, it is suggested that the
time for the Advisory Commission to report be shortened to one year and
that the report be filed with the Governor rather than the Commissioner
of Labor. Only in this manner can a drug testing policy, with a broad
enough consensus to be effective, be established.

I hope this information proves beneficial to you. I would be
happy to discuss this further with you.

Ifene von Dohlen, DX or
Legislative Services

cc: Honorable Joseph Azzolina
Honorable Thomas Foy
Honorable Peter Genova
Honorable Newton Miller
Honorable Vincent Pellecchia
Honorable Gerald Zecker
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Statement by the AFL-CIO Executive Council

on

Manda Drug and Alcohol Tests
May 21, 1986

Washington, D.C.

Drug addiction and alcoholism are illnesses. Those suffering from these diseases
need treatment, not punishment. At the same time, addicted individuals can pose health
and safety hazards on the job if they come to work in an impaired state. Accordingly, the
problem of substance abuse ought to be addressed squarely and cooperatively by
émployers and unions.

The AFL-CIO and its affiliates have long promoted prevention and rehabilitation
programs in the workplace and the community. Labor unions have sponsored institutes on
alcoholism and drug use, trained union volunteer counselors to offer guidance and
referrals to those with drug- and alcohol-related problems, supported community facilities
for treating victims of drug and alcohol addiction, and established on-the-job treatment
programs.

In recent years, however, it has become increasingly fashionable for employers--
public and private alike--to use drug tests to screen all job applicants and all employees
or to force applicants and employees to submit to such tests on a random basis.

Many of the tests companies use to screen workers for drugs and alcohol are very
inaccurate, especially the ones companies use in volume. False positives--showing drug
' usage even though a person has not used illegal drugs--are 25 percent or higher for many
tests, and the results of tests which purportedly screen for illegal drugs can be affected
by the use of such common substances as cough syrup, caffeine, asthma medicine and
other common chemicals.

In addition, the laboratories which perform drug and alcohol screening tests often
have very high false-positive error rates. According to the Centers for Disease Control

(CDC), some labs have false-positive error rates as high as 66 percent. As a result,
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Mandatory Drug and Alcohol Tests -2-

workers or job applicants may lose a job either because accurate tests are not available or

because companies prefer to use less accurate, inexpensive tests in mass screening

programs.

Even if such drug tests were reliable, the tests would reveal only which individuals
had taken a drug during a prior interval of time, often encompassing a large amount of
off-duty hours. Such tests cannot determine whether an individual is currently addicted

_to a drug, under the influence of a drug, or unable to perform job functions because of
~drug use. The employer's only legitimate interest is in judging an employee's ability to
work.

Tests for drug and alcohol usage are thus of dubious value in dealing with the
problem of impairment in the workplace. Few testing programs include procedures for
workers to challenge inaccurate findings or secure relief from the results of error. The
test results are too often used to discharge competent employees. Perhaps most
important, the administration of these tests on a random or across-the-board basis is
degrading to, and invades the privacy and physical integrity of, those tested,kthe vast
majority of whom use no illegal drugs at all.

In addition, mandatory drug and alcohol testing programs raise serious legal
questions. In many states, there are laws to protect personal privacy, laws which should
be interpreted to prohibit overbroad testing programs. In addition, under federal law and
the laws of many states, persons suffering from addiction, like persons suffering from
other disabling conditions, are classified as handicapped and are protected from
discrimination in employment based on their condition. To the extent drug and alcohol
tests are aimed at disciplining addicted individuals without regard to whether the
individual's impairment interferes with job performance or directly threatens harm to
others, such tests may run afoul of the laws on discrimination against the handicapped.

The process of collective bargaining holds the best hope of developing lawful

solutions which reconcile the sometimes competing interests of the addicted individuals
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Mandatory Drug and Alcohol Tests -3-

with those of workers who do not use drugs and who wish to avoid the degradation of drug

testing, yet at the same time do not want to be endangered by a co-worker who is
impaired.
Through collective bargaining, unions and employers can develop carefully

tailored and balanced programs which stress education and prevention of addiction and

which also:

* place appropriate limits and conditions for the use of tests for alcohol and
drugs, including focusing only on workers who exhibit symptoms of job-related
impairment;

* establish safeguards for those who test positively, including guarantees of
workers' rights to privacy and confidentiality;

* fully inform workers and their representatives of the testing methodology an
employer administers;

* provide non-punitive, on-the-job responses and helpful treatment for those who
are, in fact, unable to perform their jobs because of drug addiction or alcoholism.

The AFL-CIO urges its affiliates, through the collective bargaining process, t0
continue to develop constructive solutions to the addiction problem, solutions responsive
to the legitimate needs of all parties.

We deplore the recent efforts by many employers, in the hysteria of the moment,
to bypass the collective bargaining process and require mandatory screening or impose
punitive programs which ride roughshod over the rights and dignity of workers and are
unnecessary to secure a safe and efficient workforce.

The AFL-CIO urges its affiliates to vigorously resist these harsh and unjustifiable
programs and to assist union members who are injured by such employer-imposed
programs to invoke their rights under federal and state law. We call upon Congress and
the state legislatures to strengthen the legal protection afforded the addicted and to ban
testing that unnecessarily infringes on the privacy and dignity of workers.

44
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New Jersey
Business & Industry
Association

3i\

102 West State Street ¢ Trenton, New Jersey 08608 » 609-393-7707

August 13, 1986

The Honorable Robert E. Littell
47 Church Street

P.0. Box 328

Franklin, NJ 07416

Dear Assemblyman Littell:

In reply to your letter of August 11, 1986, New Jersey Business and Industry
Association welcomes your invitation to testify before the Assembly Labor Committee
on September 4 concerning A-2850 which in effect restricts an employer's ability
to achieve a drug free workplace.

Federal law {0SHA) requires that every employer provide to each of his employees
a place of work which is free from recognized hazards that are likely to cause
death or serious physical harm to his employees. In an attempt to comply with
the federal law, barriers should not be imposed on employers who seek to provide
a safe workplace for their employees.

I am enclosing herewith a draft copy of the testimony that NJBIA will present
to the Labor Committee on September 4.

Sincerely,

lester Kurtz W

Assistant Vice President

jk
Enclosure

New Jersey State Lidrasy

23«



STATEMENT OF THE
NEW JERSEY BUSINESS AND INDUSTRY ASSOCIATION
TO0 THE
NEW JERSEY GENERAL ASSEMBLY
ON
ASSEMBLY BILL 2850

New Jersey Business and Industry Association, the largest association of employers
in the state, takes thig opportunity to express its OPPOSITION to Assembly Bill
2850 (Littell) in its present form. fThis bill authorizes the Department of Labor
to establish rules and regulations creating a uniform standard for drug abuse
testing. The bill would also prohibit an employer from administering a drug abuse

Business Supports

NJBIA supports a uniform standard for drug abuse testing. We favor uniform guidelines
for the taking of blood Oor urine samples; the methodology and pProcedure used to
evaluate the contents of samples. Business would welcome the opportunity to provide
input into the establishment of the criteria for the drug testing program.

Business Aqainst

At the same time NJBIA ig OPPOSED to any law which, in any wvay, restricts an employer's
right and obligation to determine when a job applicant or employee may be requested

to submit to a drug test. We feel that there should be no limitation on an employer's
selection of employees to be tested. Drug abusers do not always exhibit visible
evidence of erratic behavior as required by A-2850. Business seeks a drug free
workplace to protect all working people and the Public and to increase the productivity

NJBIA is OPPOSED to A-2850 because:
o Pervasive In Workplace.
o Reduces Productivity.
o Costs Lives.
o Used At All Levels.
) Financial Burden.

Pervasive in Workplace

The use of illegal drugs has reached epidemic proportions in thisg country. It
has affected all age and socio-economic groups. Illegal drugs have become 80
pervasive in the workplace that they are used in almost every industry by blue
and white collar workers alike. Their presence on the job is sapping the energy,
honesty and reliability of the American labor force.

‘13'\-' . ' o : 4’; v
$oon . . "
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measure of the inroads drugs have made on the workplace is seen in the President's
»amigssion on Organized Crime's proposal of March 1986, asking all U.S. companies

> consider testing their employees for drug use. The Commission noted that "drug
rafficking is the most serious organized-crime problem in the world today® and

hat government and private companies can play a role in curbing the demand for

rugs.

ast year, in a typical example, reported by the Research Triangle Institute,
computer operator high on marijuana failed to load a crucial tape into an American
irling computer reservation system. The system was out of service for eight

ours, costing the company some $19 million.

educes Productivity

ther studies have found that drug abusers are far less productive than their
o-workers. They miss ten times as many workdays and are three times as likely

©0 injure themselves or someone else. Addicts with expensive habits are also

ore likely to steal cash from a company safe, products from a warehouse, equipment

rom a factory or secrets from a defense contractor.

'he costs of drug abuse on the job are staggering. Consequences range from accidents
ind injuries to theft, bad decisions and ruined lives. Impaired workers involved

in industries such as public tramnsportation, trucking and continuous chemical
»perations, for example, could commit acts that result in injuries to the general
>ublic, co-workers, and also posible extensive property damage.

costs Lives

Concern is greatest, of course, in industries where mistakes can cost lives. In

the last ten years, about 50 train accidents have been attributed to drug or alcohol
impaired workers. Resulting in 37 deaths, 80 injuries and $34 million worth of
property was destroyed. 1In 1983, at Newark Airport, a cargo flight skidded off

the runway killing two crewmen. An autopsy showed that the pilot had been smoking

marijuana, possibly while flying.

Federal experts estimate that between 10 and 23 percent of all U.S. workers use
dangerous drugs on the job. Marijuana is the most cosmon drug in the workplace,
and the use of cocaine is increasing, because the intense high it generates often
gives users the false feeling that they can do their jobs better and faster.
Moreover, cocaine is easy to hide. In many offices, drugs are as easy to obtain
as paper clips. Some dealers provide messenger services right to their customer's

desk or workplace.

Used At All Levels

Dangerous drugs can be found at every level of industry, from the shop floor to

the executive suite. Drugs are also used by multitudes of blue collar workers

to relieve the deadening boredom of menial jobs. Employers with large blue-collar
work forces have discovered that drug dealers offer virtually an alternative cafeteria

service in their plants.
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Once companies acknowledge and confront the drug threat, their first task is to
establish a firm and fair policy. Usually, they dismiss workers caught taking
or selling drugs on the job, while offering assistance to users who voluntarily
admit their problem.

Financial Burden

To help put impaired workers on the road to rehabilitation some 50% of the Fortune
500 industrial corporations have established in -- house employee -- assistance

programs. Supervisors who spot unusual behavior can encourage workers to seek
‘counseling.

The cost to an employer for employec drug abuse treatment can exceed $30,000 annually.
Small employers can not afford this financial burden. This legislature must not
Place obstacles in the path of employers seeking to avoid this financial burden.

Conclusion

The corporate campaign against drugs may do more, however, than create safer,
more productive workplaces. It may also begin to stem the plague of drug use
in the United States. As more companies require job applicants to prove that
they are drug free, it will become increasingly difficult to use drugs and make
a living. Thus the economic deterent may succeed, where the legal deterent has
failed.

While it is still too early to measure the success of the corporate war against
drugs, some companies already cite impressive results. If companies can help
employees kick the drug habit, the effort will pay dividends to business -- and
society -~ that can not be measured in dollars and cents. Enactment of A-2850
would be conterproducts to employer efforts to secure a drug free workplace, but
also to the President's call for a *drug free workplace for all Americans® as
part of a program in a "National crusade against drugs."

NJBIA submits that because drug use by workers can result in shoddy, unsafe products
and accidents in the workplace, individual rights must be subordinated to the
broader welfare of fellow employees, customers and the public. We strongly urge
that you OPPOSE A-2850.

Ac k



\RLES H. MARCIANTE

THOMAS P. FOY

EDWARD B. PULVER

EXECUTIVE BOARD MEMBERS

IN AGATHOS
VRY ANNUCCI
>TOR BONTEMPO
AES BOYLE

iN BRADY

K CAFFEY

NUEL CANOVAS
‘HOLAS CAPRIO
aANK CIBO

BERT DEBARTOLA
ANK DE VITO

JAMES DILLON
PETER DONATELLO
FRANK ESPOSITO
ALFRED FONTANA
FRANK FORST
PHILLIP GIRARD!I
SOL GOLDBERG
CAROLE A GRAVES
RAYMOND GREELEY
WILLIAM HANCOX
CHRIS JACKMAN

JAMES KIRK

RALPH LOMBARD!
LEW MALLETT

RITA MASON
GEORGE MCDEVITT
IRVIN MCFARLAND
JACK MERKEL
JAMES MULHERN
JOHN NICCOLLA' JR
MICHAEL PARSONS

N.J.

““The world is divided into those who war::
to become someone and those who want to ac-
complish something. There is less competition i»
the second category.’’

Jean Monnett 1888-197-

JOHN PIERSON. SR
JOSEPH REED
ANTHONY SANTO
CHARLES SHAFFERY
PETE SMITH

BRUNO SORCHINSK!
JOSEPH J STEVENS
GEORGE THOMAS
EDWARD TREACY
CHESTER WIERZBOWSK|

TESTIMONY

of
STATE AFL-CIO
before the

NEW JERSEY STATE AFL-CIO

106 West State Street
Trenton, New Jersey 08608
(609) 989-8730

ASSEMBLY LABOR COMMITTEE

on

ASSEMBLY BILL 2850

SEPTEMBER 4,

1986

The indiscriminate and random use of dangerous drugs in our

society has become the scourage of the 1980s.

and untold human suffering in our homes,

It is creating havoc

schools and the workplace.

It is no longer a guestion of whether tough measures should be insti-
tuted to stem this creering and prevading menace, but rather when and
what form these measures will take.

In the workplace, some of our largest public and private employ-
ers have already implemented various drug testing programs for their
employees, and we believe it is safe to say drug testing will only
increase and intensify in the years ahead. New Jersey currently has
no uniform regulations or standards for the drug testing of workers,
and the courts have been anything but consistent in ruling about the
constitutionality of testing. Such an unstructured environment does
not bode well for the continued maintenance of civil rights and
liberties.

With this in mind, the New Jersey State AFL-CIO supports - with
reservations - enactment of Assembly Bill 2850, legislation designed
to establish uniform, statewide drqutesting standards and regulations

and stringently define conditions under which the tests may be con-
ducted.

Basically, the State AFL-CIO supports the concept of drug testing
and rehabilitation as a means of protecting those not on drugs from

becoming the innocent victims of drug-related accidents or mistakes,
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and as a means of fulfilling society's obligation to thosevalready
relient on drugs. In the workplace, drug abuse by employees reduces
efficiency and productivity, lessens the quality of goods and services,
and increases the risks to the public and fellow employees through
unsafe operating procedures and poor workmanship.

However, organized labor can only support drug testing so long as
it does not erode basic worker rights and become as much a threat to
our society as that posed by drug abuse itself. We cannot overempha-
size the need to enact guidelines and testing procedures that promote
rehabilitation, not discipline, and insure that the tests are equitable
and the results are valid. You must guarantee as much as humanly
possible that no careers or reputations will be jeopordized by "false
positive" results.

While we agree with the overall thrust of A.2850, the State AFL-CIC
would urge this committee to consider and adopt several amending pro-
visions that further address the legitimate rights and concerns of
workers, specifically:

1) The gquality and type of permissable testing should be rigidly
defined in this Act to prevent the possibility of inaccurate tests
being used. We have read reports that up to 66 percent of the tests
administered nationwide are returned with "false positive" results, a
situation that is totally unacceptable.

2) If a first test on a workers shows positive, a second test
should automatically be administered for verification. If the second
test is also positive, the emplcoyee should then be referred to reha-
bilitation without disciplinary action, unless he or she refuses the
treatment or fails to complete the assigned course of action.

3) Section 5 should be amended and revised to read "probable
cause" instead of "reasonable suspicion" in order to comply with
Section 2C of the state's Criminal Code.

4) Any and all mandatory drug testing should be prohibited in
New Jersey until minimum standards, as promulgated by the state (and
this legislation), are firmly in place.

5) Strict confidentiality must be maintained in all aspects of
the drug testing process.

6) We ask that the proposed Advisory Committee on Employee Drug
Testing be instructed to make a final report to the Commissioner of
Labor within nine months instead of 15 months as presently suggested.

We are facing a crisis situation both in New Jersey and throughout the
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entire nation and action must be expedited concerning this matter.
New Jersey has the opportunity to take the lead nationally in
establishing adequate and accurate standards for drug abuse testing
in the workplace.

We believe that these amendments, along with existing provisions
in the bill to allow employees and unions to establish collective
bargaining agreements to either strengten standards or prohibit drug
testing altogether, will provide sufficient civil liberities protec-
tions while creating a viable anti-drug instrument to benefit society

and the workplace. Thank you.
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September 4, 1986
A-2850
WORKPL_ACE DRUG ABUSE TESTING ACT
STATEMENT OF G. DONALD BATES
PUBLIC AFFAIRS ASSISTANT MANAGER
JERSEY CENTRAL POWER & LIGHT COMPANY

JSRSEY CENTRAL POWER AND LIGHT COMPANY GENERALLY SUPPORTS THE ESTABLISHMENT OF
STANDARD RULES AND REGULATIONS RELATING TO THE ADMINISTRATION OF DRUG ABUSE
TESTS. HOWEVER, WE STRONGLY FEEL THAT ANY GUIDELINES, RULES OR REGULATIONS,
SEQULD NOT BE ADOPTED WITHOUT THE DETAILED INPUT OF THE BUSINESS COMMUNITY.
WIZTH RESPECT TO ASSEMBLY BILL 2850, WE TAKE EXCEPTION TO SECTION 5 WHICH
STATES IT SHALL BE UNLAWFUL FOR AN EMPLCYER TO ADMINISTER DRUG TESTS TO ANY
EMPLOYEE WITHOUT FIRST HAVING REASONABLE SUSPICION.
WE FEEL IT IS OUR OBLIGATION TO DO EVERYTHING WE CAN TO ASSURE THAT EMPLCYEES

ARE OF SOUND MIND WHEN ON THE JOB, WHETHER IT BE METER READERS WHO GO FROM

SOME TO HOME OR LINEMEN/LINEWOMEN WHOSE NEGLIGENCE COULD SEVERELY INJURE

wn
.

3
x
4
wn

THEMSELVES, OTHER WORKERS OR CUT SERVICE TO OUR CU
PRESENTLY JERSEY CENTRAL POWER AND LIGHT DOES NOT EAVE A RANDOM DRUG SCREENING
PIOGRAM BUT WE WOULD LIKE TEAT OPTION AVAILABLE TO US IF WE DETERMINED IT
WOULD BE IN THE BEST INTEREST OF OUR EMPLOYZES AND CJSTOMERS.

AT OUR OYSTER CREEX NUCLEAR POWES PLANT, THE IMPLEMENTATION OF A RANDOM DRUG
SCREENING PROGRAM IS BEING CONSIDERED. WITH ME TODAY IS MIKE ROCHE FROM GPU
NUCLEAR CORPORATION, THE OPERATORS OF OUR PLANT, WHO WILL DISCUSS THE REASONS

AND METHODS FOR SUCH A PROGRAM.
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TESTIMONY OF GPU NUCLEAR CORPORATION
ON A2850 - WORK PLACE DRUG ABUSE TESTINCG ACT

NEw JERSEY ASSEMEBELY LABOR COMMITTEE
SEPTEMBER &, 198¢
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The Assembly Labor Committee should be congratulated for
its effort to establish a statewide policy for drug testing in New
Jersey work places. We applaud the idea of uniform standards for
the administration of drug testing.

As committee members themselves have stated, the issue of
testing employees for drug and alcohol abuse so far has led only to
an uncharted area where employers' well-intended efforts are
challenged by individual rights to privacy.

Our purpose here today is to focus attention on the
paramount neec to safeguard public health anc safety by use of a
random and periodic drug screening program. As proposed, the
workplace Drug Abuse Testing Act would preclude randor anc periodic
drug testing.

We are all aware of drug and alcohol abuse as a major
problem throughout our society &nd the growing need for corrective
action. Research on drug use in our country has reveazled that 12 to
20% of adults abuse cne or more drug.

As written, the bill does little to assure the fitness of
workers in occupations which can affect the heealth anc safety of the
public and to ease doubt in the public mind.

--more--
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There should be no unnecessary doubt about worker fitness
for duty in any endeavor, with the potential to significantly affect
public health and safety in New Jersey, where the margin of error is
small,

A recent, national public opinion poll conducted by the
Gallup Organization for Newsweek showed that a substantial margin of
the public believes required, periodic drug screening tests are a
"good idea." Of those sampled, 85 percent favored drug screening
for police officers, 84 percent for airline pilots, and 72 percent
for government workers., No less than 50 percent of the poll
respondents said periodic drug screening would be a good idea for
all workers.

Drug screening anc random testing is not a novel or untried
approach. As you know, harness drivers and jockeys at New Jersey
tracks submit to post race testing. It's routine for boxers after
they leave the ring. Numerous utilities conduct rancor anc periodic
drug testing and the U. S. Navy has been doing random and periodic
drug testing for over ten years. Some states, including New Jersey,
employ random testing--spot highway checks--as the primary tool to
enforce their vehicle inspectiorn standards.

The sensitivities of tne of drug and alcohol abuse problenm
are especielly acute in the nuclear industry where a primary
responsibility is protecting the health ana safety of the publiic ana

employees.

--more--
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The GPU Nuclear Corporation is the operator of Jersey
Central Power & Light's Oyster Creek Nuclear Generating Station at
Forked River in Ocean County. Our primary objectives are the safety
of employees and the public, fulfilling our obligations to GPU
System customers, the protection of public and private property, and
the preservation of public confidence placed upon us.

The company has a firm commitment to a work environment
free from substances that may alter mental or physical capacity, and
free from possible adverse effects of such substances.

We have beer carefully considering on a continuing basis
how best to fulfill these responsibilities. We have been monitoring
nuclear inoustry activities dealing with fitness for duty and the
requirements and intent of the U.S. Nuclear Regulatory Commission.
The U.S. Nuclear Regulatory Comrisstion has the responsibility for
ensuring the safe operation of nuclear gererating in the United
States.

In its "Policy Statement on Fitness for Duty of Nuclear
Power Plant Personnel" issued last month, the NRC outlined minimum
acceptable standards for licensee programs. Includec among the
standards for an acceptatble fitness for duty prograr are the

following elements:
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(1) "A provision that the sale, use, or possession of
illegal drugs within the protected area will result
in immediate revocation of access to vital areas and
discharge from nuclear power plant activities. The
use of alcohol or abuse of legal drugs within the
protected area will result in immediate revocation of
access to vital areas and possible discharge from

nuciear power plant activities."

(Z; "A prevision that any other sale, possession, or use
of i1legal drugs will result in immediate revocation
of access to vital areas, mandatory rehabilitation
prior to reinstatement of access, and possible

discharge from nuclear power plant activities."

(3) "Effective monitoring anc testing procedures to
provide reasonable assurance that nuclear power plant
personnel with access to vital areas are fit for

duty."

The NRC is closely mernitoring industry initiatives in the

area of fitness for cuty.
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A corporate fitness for duty policy, in effect since 1982,
prohibits possession or use of illegal and non-prescription drugs or
alcoholic beverages on site and prohibits reporting for work under
the influence of drugs or alcohol. Use of illegal and
non-prescription drugs or the consumption of alcoholic beverages
during working hours and during meals prior to scheduled work hours,
also is prohibited by the policy. Supervisors have been trained to
recognize aberrant behavior anc an employee assistance program has
been implemented.

This summer the company decided that it could significantiy
increase the assurance for itself and the public that its emplicyees
are fit for duty by instituting augmented testing for drug and
alcohol in preemployment screening, wher there are reasonable
grounds for suspicion of usage, as part of routine company-required
physical examinations, as a follow-up to a rehabilitation prograr
and on a random beasis.

The augmentec prograr is consistent with the commitment of
the industry and the NRC to a drug-free environment at plant sites.
It is important to note that the company's purpose is to prevent and
discourage drug and aiconcl acuse.

Confirmed pesitive test results, or refusal to take tne
test, will result in immecicte denial of access to company
facilities and coulc result in dismissal. Tne policy aisc invCIves
an opportunity for rehezilitation in certair cases through company

medical and counseling progrars.

--more--
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A program which only tests people suspected of being under
the influence of drugs does not provide sufficient incentive to
workers to refrain from using illegal substances. This fact has
been recognized by the U. S. Nuclear Regulatory Commission in that
it has announced it is establishing a program of random testing for
its own employees.

The company has proceeded very carefully to ensure all
employees are aware of its plans. It has emphasized the
availability of company supported rehabilation programs and
encouraged employees who have a drug cr alcohol relatec problem to
seek help.

In summary, the use of random and periodic screening
provides a meaningful increase in the assurance that employees are
fit for auty. It is appropriate where it contributes to public
health anc safety. Legislation, which is enacted for the common

gooc, should do nc less.

37k



New Jersey Pharmaceutical Associatio

118 WEST STATE STREET, TRENTON, NEW JERSEY 08608-1184 PHONE: 609/39%4-.
Dedicated To Public Service Through Pharmacy Since 1870
Presicem: Presiaen:-Eec: Second Vice President Treasure*
BRiAN H MILLER RONNIE M RESES ROBERT MILNER ARTHUR RESES
Executie e Bao*d o Trustees Chauman Preudent Emeritus Counse!
LIVIN N TEORS HARILZ BUERGW EDWARL F TARLOSK: FREDERIC A. EECKEX

September 5, 1986

Assemblyman Robert E., Littell
47 Church Street

Box 328

Franklin, NJ 07416

RE: Assembly Bill 2850
Dear Mr, Littell:

I had occasion yesterday to sit in on almost all of the public hearing on A-2850,
although 1 had not asked to speak on the bill, 1 would like vou to know the
positiorn ¢ the New Jersey Pharmaceuticzl = ooletion, Clpredoncinz 2500
practicing pharmacists. Basically, we have no position on whether testing for
drugs in the work place should be allowed or not allowed. That is a public
policy that should be determined by the legislature. We do have a position on
the tvpe of drug testing that should be mandated, if drug testing is to be
allowed. In an effort to protect innocent parties, the most accurate tests
available should be utilized and the cost of the various tests available should
not be taken into consideration. We suggest that your comittee get some input
from personnel at the State Police Forensic Laboratory regarding the accuracy of
the various tests available, and perhaps lock in through legislation the most
accurate testing method available, whether it be urine testing or blood analysis.

However, my main reason for writing this letter is the fact that I ncticed
vesterday that no one spoke on behalf of the large number of New Jersey residents
who, because of their medical condition, are taking Controlled Dangerous
Substances which have been legelly prescribed for them. The facts are that three
of the top 10 drugs prescribed in this country today are considered as
Controlled Dangerous Substances. Of the top 100 drugs, approximately 35 are
Controlled LDangerous Substances. This means that there are large numbers of
employees out there right now who will test positive for Controlled Dangerous
Substances if they are exposed to thet testing requirement,

There was nc ciscussion on their rights, including their rights to privacy

regarding their medicel condition. Many questions arise regarding the widespread
use of leritimate Controlied Dangerous Substances. Some of those questions are:
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1. Do employers currently, or should they be required to take a full
medical history, including legal drug usage, when interviewing job
applicants?

2. Do employers ask for a current medical update of employees prior to
asking them to submit a sample of body fluids for drug testing?

3. If a tranquilizer, which is a Controlled Dangerous Substance, is being
taken by an employee because his wife left him and took their two
children and he doesn't know where any of them are, does the ezployee
have to explain his whole personal problem to his employer?

4. If the employer becomes aware that an employee, or potential employee is
taking a legal Controlled Dangerous Substance, will that knowledge have
an adverse effect on the person's employability?

The list of questions regarding the relationship between the employer and the
employee when the employee 1is taking a legitimately prescribed Controlled
Dangerous Substance, can go on ad infinitum.

There are other situations that might arise whereby an employee might not know he
is taking a Controlled Dangerous Substance; might not know that a Controlled
Dangerous Substance was administered to him, perhaps in a physicians office; and
obviously no lay person would have the slightest idea how long a drug residue
might remain in the body even if they have discontinued their medication.

We do believe that the relationship between employer and employee regarding the
legitimate use of prescribed Contreclled Dangerous Substances should be thoroughly
reviewed by the comnittee at its scheduled October hearing on A-2850.

These comments are not meant to infringe on the commnittees efforts in any respect
but, however, should be interpreted as a request to broaden your examination of
the serious drug abuse problem into the area of the legitimate use of Controlled
Dangerous Substances, which encompasses probably 90 - 95% of the Controlled
Dangerous Substances consumed in this country today.

Respectfully,

:“l o » P
Leon R. langley, Pharmacist
Director of Govermment Affairs

IRL/jel

cc: Asserblyman Joseph Azzolina
Assemblyman Thomas P. Foy
Assemblyman Peter J. Genova
Assemblyman Newtorn E. Miller
Assemblvman Vincent Pellecchia
Assemblyman Gerald Zecker
John Devanev, Aide, Asserbly labor Committee
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We wish to thank Assemblyman Robert Littell and the Assembly
Labor Committee for holdinc these important hearings on what we
feel is the latest state-wide and national assault on the rights

of American workers.

My name is Jim Moran, and I am Associate Director of the
Philadelphia Area Project on Occupational Safety and Health.
PHILAPOSE is a non-proiit coalition of 130 local unions, workers,
health, legal and cther professicnals concerned abocut job safety
ané health. We provicde technical assistance and education to
worXers and unicns on various aspects ¢f health and safezy at
work, I am alsc a member oI the Newsperper Guild Local 19,
< me begin v describing a scene gprebably taking place
scmewnere in the American werkplace this verv moment. Pickture a
84 vear clié woeman worker sitting in tihe bathrceom at work; skirt up

and pants down, in her richt hanéd a plastic container. A woman

- -
-

frem the personnel derartment stands guari over her with Keen
interest, telling her <c aclé her lef:t hand nigh above her head so

thers can be no tricks while she urinates in the plastic container.
This kiné of comclaint has come into cur cffice. I submit to you
that this kind c¢f treatment cf workers is beneatlh human dignity
and runs counter to everything our country allegedly stands for.
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We would condemn this human richts viclation were it to occur

any other countrcy.

Random alcchel and érug testing of workers has become the

most popular actzivity among American employers second only to
union busting. Random alcohol and drug testing without probable
toosed bv =he AFL-CI0. We have begun tc win cases

H,
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against employers in arbitration and in the courts, but we think
that strong legislation is also needed to curb employer excesses
in this area; excesses that include discrimination against union
representatives of which you'll hear testimony about today.

We will also submit for the record, documentation that reveals
that lab studies done by the Center for Disease Control prove some
labs have an accuracy record of less than 75%. These cheap
"bathtub gin" type of "do-it-vourself" urine test kits are being

acgressively marketed by

(9]
(9]

rperations capitalizing on the
unforzunate ceatlls oI professiocnal atiletes and the equally
unfortunate panic stricken news coverage that the public has been
bombarded with for many mcntis.

Based on these Xinds ci tests wcrkers are receivinc "cagitel
Tunishment" or "eccncmic assassination. That's what it means in
the labor movement when a wcrker is fired, This anti-werker

political climate sets th
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are now rampant in the werk
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But it does another thing that is more insidious. Since
the industrial revolution in this countrv emplovers have been
routinely killing and maiming American workers with virtual
impunity from any real penalties Zor their often criminal behavior.
Aside from having all the money, high priced law firms, the White
House, U.S. Senate and the Supreme Court protecting their profit
interests, they have a long history of inventing schemes that
would help them escape responsibility fcr workplace carnage.

We're all too familiar with the old method of firing workers

for being "accident prone”, which is nothing mcre than blaming

the victim. Then there's the scam about rewarding workers for not
24 A .,
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reporting their injuries. Everything from Honda motorcvcles

to cash to VCR's have been offered in these programs. Often,
injured workers will suffer in silence in the army of the working
wounded rather than spoil their department's safety record by
reporting the injury. They pay their own doctors and

never file a workers compensation claim. This aids the company
in keeping down workers compensation claims and allows them to

hang a sign ocutside the factory that claims “nc lost time

.,_A

injuries in the last 5, 10, or a thousand vears".

Injuries and illnesses revported by America's bosses ecual
a staggering average cf 5,000 Xxillec outright on the job each
vear, 200,000 deac Irom wcrk-relatacd diseases each vear, ancé more
than 5 million indjured sericusly enocuch ¢ locse time at work
each year. Acain, this onlyv represents i1njuries, illnesses ancd
cdeaths that are repcrzed, CZzen the boss simply dcesn't regors:.
numgers up 1.7 per cent--the nighest increase since statistics have
been kept. This is a result of the naticnal .speed-up of American
workglaces in the race Zcr rroductivity and proiit, Work speed-up’
is a contributing factor to whv drugs-ané alcohol are being used

by workers.

To mask the boss's responsizility Zor these numbers In recent
vears great emphasis has been placed on what is called the "life
stvle" argument. This scheme Zfocuses on perscnal life style as the
reason for insuries and illnesses, mostly illnesses and cancers.
What we eat, érink, andé smoke as well as the manner in which we
conduct our sex lives is cited as the reason we have various

cancers, etc. The workplace is Zound not guilty for having caused

our health oroblems.
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The new extension of this argument is what brings us here
today. The DuPont Company recently boldly announced a new plan
to make the workplace safe. They will give alcohol and drug tests
to every worker so that no injury will result from an accident
caused by a fellow drug impaired worker. This misguided, alleged
attempt to make jobs safe 1s a wonderful smoke screen focusing
attention once again on the life style of workers instead of
the real causes of wcrikplace injury, illness ané death.

Unsafe machinery need not be repaired in this scenario.

Workplace chemicals need no cecntrcls or regulation. It's more

t

impcrtant that the boss have the right to know what chemicals we

Sring to work in our bodies thap it is for us tc have the right
to Xnow what chemicals are being force fed to us on the S0D.
Ccrporats America Is in the process of reversing the entire

O

Right-to-Xnow ccncezt on us as a side effect of the érug test

- -

mania that prevails amcng emclovers tcdav. While thev're

checking cur urine thev cculd at least have the decencv to check

I3

Zor mercury, lead, trichlcroethylene or any cf the more than
600,000 chemicals showersd cn wcrkers dailv in thlis ccuntry.

Roughly 2,000 new chemicals are intrcduced into the workplace
each year. They decn't monitcr workers for those chemicals and in
fact have no idea what harmful health effsctis will ensue. Only
after Bhopal-type massacres Xill thousands of workers does the media
give any attention to the real substance abuse that occurs as a
| fact of dialy life to workers--exposure to toxic chemicals on the

Job. Over 400,000 people will die from cancer this vear, much of it

work-related.
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Where is the government's war on work-related cancer: Where are
the employers whose mock concern for worker safety has them drug testing all
workers? We can tell you where they are at. They're in the 3ra circuit court
of appeals fighting like hell against New Jersey's and Pennsylvania's Right-
to-Know Laws. They're in Washington destroying the Occupational Safety ana
Health Act. They're in the workplace denying workers the right to a safe job

and at the bargaining table denying us decent contract language for these

same rights.
What co we get as a substitute Zfor safe jobs? Tug tests and

a8 firing if a trace amcunt ¢ ?,C.2. is Zfouné in our ucine.

Rarncdom alcchel and drug testing Is a wizch hunt that is bringing

for all and PEILAPCSE will be in the fcorsiront of the fight to
accomplisih that end.

We racognize the Zact that thers 1s a cdrug prcolem in America
But tramcling on the rights of the entire working class is not the

lution. It is also nct the sdlution to unsafs workplaces and to

claim it Is is an insult to all workers, their unions and health and
safety coalitions like PHIZAPOSE, |

If employers are really concerned abcu:t the health ¢f their
workers they shoul try humanizing the workplace, the work pace
and working conditions generally and offer rehabilitation to
any workers who exhibit alcohol or drug related problems.

There is no place in American life for McCarthy-era type

witch-hunts. We demand an end to such practices.

Thank you again.
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American Federation of State, County, and Municipal Employees
Administrative Council 1, New Jersey

3635 Quakerbridge Road, Suite 1

Trenton, New Jersey 08619

Telephone: 609-587-5000 Sept. 4, 1986
Robert Angelo STATEMENT OF ROBERT ANGELO, AFSCME COUNCIL #1 EXECUTIVE
Executive Director DIRECTOR ON ASSEMBLY BILL 2850

AFSCME does not encourage on condone the use of dwgs. Drug abuse
An oun society 48 clLearly a problem 2o which a solution must be
gound. However drwug testing 48 cerntainly not the solution That
we seek. AFSCME as a union 4s concerned about sage working con-
ditions and the well-being of our members. We want any worken
suffering grom dwg abuse to get needed hefp, not be subject zo
Andiscruiminate testing.

A-2850 seems 2o be a "knee jerk" neaction Zc a problem currently
heceiving a Lot of media attention. Thene seems to be a nush to
judgement being made that permits private and public employers

2o nequine testing cf current and future empfoyees as a means of
achieving a dwg gree wonkplace. A-2850, bu establishing standards
for the wse of dhwg Zesting 4in the workplace, simply adds 4uel to
the girne of public attentior focusing on catching workers that

may on may noi abuse drugs.

A-2850 encournages the 4ssue of dwg testing te be the subject of
collective bargaining between employers and Labor onganizations.
This Legislative encouragement puts workers in the position of
sacnificing wage increases or other benefits 4in onden to prevent
mandatony on random drug tests. As an example, this yean ounr
union 4n the township cf Woodbridge was asked 2o choose between
higher wages and mandateny drug testing orn Lower wager and ne
Lesting. This kind of bargaining situation 4Lr. no wau promotes
Labor/management nelations and certairdy 4n nc way prevents daug
abuse.

1§ there 4s a neal desire on the part of the State Legislatunre to
have an impact on dwg abuse in the wornkplace, it should encourage
education and counseling rather than testing and punishment. The
State o4 New Jersey has a program, the Employee Advisony Senvice,
which provides counseling and education to astate wonkesrs howeven
it 4s undergunded and understadfed.

A-2850 would spark widespread drug testing across the state which
Wbl subject thousands of wonkerns to i£Legal, unreliable and un-
necessary indigrities. AFSCME s stronglu oppesed to employens
nelying on testing and thereforne oppesed to A-2850. Let's educate
and rehabilitate, not punish and discipline.
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407 WEST STATE STREET, TRENTON, N.J. 08618 3 (609) 695-3481

M’ STATE LEAGUE OF MUNICIPALITIES

JOHN E. TRAFFORD, Executive Director WILLIAM G. DRESSEL, JR,, Asst. Executive Director

August 13, 1986

Hon. Robert E, Littell
Assemblyman, District 24

Chairman, Assembly Labor Committee
State House Annex

CN-068

Trenton, NJ 08625

Re: Assembly 2850 - On drug testing
of public officials

Dear EBob:

Thank vou for your letter of August 1! regarding the posting of A-2850
before the Assembly Labor Committee on September 4th.

We have just received & ccpyv of the printed version of Assembly 2850 and
we plarn tc take it before our Legisletive Committee for a policy deter-
mination shertly. Unfortunatelyv, our Legislative Committee will not be
meeting until after your September 4th meeting. Please be advised that
we will communicate our position to you and to the legislature as soon
as our Committee has ha¢ an opportunity to review it.

I am enclosing herewith 2 copy of a letter we recently received from
Mayor Richard L., Tavlor of Plainfield, whc has expressed some interest
on the subject. I am sending & copy of vour agenda to Mayor Taylor for
his possible consideration. -

Thank you very much for advising ue of this meeting and we look forward
to discussing this further with you.

Very truly yours,
,‘_‘_, IZ'
~ )/ -

N~

William G. Dressel, Jr.
Assistant Executive Director

WGD:es
Enc.

Y7 X



OFFICE OF THE MAYOR

CITY OF PLAINFIELD

515 WATCHUNG AVENUE
PLAINFIELD, NEW JERSEY 0706}
(201) 753-3310

RICHARD L. TAYLOR
August 6, 1986

Mr. William G. Dressel Jr.
Assistant Executive Director

NJ State League of Municipalities
407 West State Street

Trenton, New Jersey 08618

Dear Mr. Dressel:

The City of Plainfield has stepped to the forefront on the
issue of mandatory testing of public safety personnel for drug
abuse. My administration has chosen not to ignore the fact that
there is a nationwide drug epidemic and that no city, including
Plainfield, is immune from its devastating effects on the
public's health, safety and economic well-being.

In May of this year, I supported and permitted my administra-
tion, in their efforts, tc undertake the mandatory drug testing
of all Plainfield police and fire personnel, in order to ensure
the health and safety of our City's 46,000 residents. The

results of this testing indicatec that four police personnel and
sixteen firefighters were crug abusers, Except fcr one
individual, who resiznecd, all of theose pclice and fire personnel
wno tested positive were suspendec without pay, pending formal
disciplinary hearings. Subsequently, *the Firemer's lMutual
Benevclent Association (F!3A4), with support from the American
Civil Liberties Union (ACLVU), sued the City of Plainfield in the

United States District Ccurt on the basis that the City did not
heve the right to eadminister & mandatory drug testing program,
because same was an unconstitutional invasion of privacy of the
police and fire perscnnel. On July 31st, the United States
District Court Judge, H. Lee Sarokin, supported the contentions
of the FMBA and ACLU and through a temporary restraining Order,
held that the suspended police and firemen be reinstated, pending
an upcoming hearing in his court on September 15,

While I am compelled by court Orcder to reinstate the
suspended police and fire perscnnel, I dc not agree in any way,
shape or form with the cocurt's decision anc the potentially
devastating outcome which it will produce for the City of
Plainfield. The residents of Plainfield will now be forced to
rely upon some individuzl pclice and fire perscnnel who are drug
abusers for the delivery of vital public safety services. I find
such a situation to be unpalatable and reprehencible. No one has

Y x



Page Two

the right to violate the law, especially our police officers and
firefighters who occupy extremely sensitive positions of public
trust. Consequently, the City of Plainfield will press forward
on all fronts, whether it be the Jjudicial system, legislative or
court of public opinion, in order ensure the health and safety of
our residents, through the mandatory drug testing of police and
fire personnel. 1If the courts are to ultimately rule that this
type of drug testing is unconstitutional, then what safeguard
will Plainfield and other cities around this nation have in
protecting them from the menace at the '"public safety" levels?

I have taken the same drug test that was administered to
Plainfield's public safety personnel, in order to show my
commitment to this issue. I urge all elected and appointed
public officials to do likewise and show their support for this
vital issue, not only by their words, but also example!

We, in Plainfield, are on the frontier of this issue of
mandatory cdrug testing for police and fire personnel. 1 ask for
your support in helping the City of Plainfield and other munici-
palities combat drug abuse especially within the ranks of their
public safety perscnnel through mandatory testing programs. 1In
order to do so, we need your help in proposing and passing legis-
lation which would address and support this concept of mandatory
drug testing. I will be contacting you personally in the near
future, in order to further cdiscuss this important issue.

In the interim, please feel free to contact me by phone or
writing and let me know what your thoughts are on this issue. 1
look forward to speaking with you soon.

Veryfruly yours,

Richard L Ta
Mayor

Y9x



pom the NEW JERSEY STATE
ARCHER COLE INDUSTRIAL UNION COUNCIL, AFLCIO LARRY COHEN

President VE CRANFORD. NJ 07016 “First Vice-President
[ ]
THOMAS FRICANO : 16 COMMERCE DRIV N CAROLE GRAVES
Secretary-Treasurer (201) 2724200 Vice-President
p- "3 for Public Empioyees

TESTIMONY ON ASSEMBLY BILL 2850

REGARDING DRUG ABUSE TESTS IN THE WORKPLACE

Rick Engler
Director of Safety and Health
4 September 1986
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THANK YOU FOR THE OPPORTUNITY TO TESTIFY ON ASSEMBLY BILL 2850. MY
NAME IS RICK ENGLER AND I AM DIRECTOR OF OCCUPATIONAL SAFETY AND HEALTH FOR &
THE NEW JERSEY INDUSTRIAL UNION COUNCIL, AFL-CIO. TODAY I REPRESENT THE *
OFFICERS OF THE IUC; ARCHER COLE, PRESIDENT, AND THOMAS FRICANO, SECRETARY-
TREASURER. THE IUC REPRESENTS OVER 200,000 WORKERS IN THE PUBLIC AND PRIVATE
SECTORS.

THE IUC STARTS FROM THE PREMISE THAT DRUG ADDICTION AND ALCOHOLISM ARE
TIINESSES. THOSE SUFFERING FROM THESE DISEASES NEED TREATMENT, NOT PUNISH-
MENT.

LABOR UNIONS HAVE IONG PROMOTED PREVENTION AND REHABILITATTON PROGRAMS
IN THE WORKPLACE AND COMMUNITY. UNIONS HAVE SPONSORED INSTTTUTES ON ALCOHOLISM
AND DRUG USE, TRATNED UNION VOLUNTEER COUNSELORS TO OFFER GUIDANCE AND
REFERRALS TO THOSE WITH DRUG AND AICOHOL-RELATED PROBLEMS, SUPPORTED COMMUNITY
FACTLITIES FOR TREATING ADDICTION VICTIMS, AND ESTABLISHED ON THE JOB
TREATMENT PROGRAMS.

WHILE DRUG ABUSE IS INDEED A SERIOUS NATIONAL PROBLEM, WE ARE DEEPLY
CONCERNED ABOUT THE STEPPED UP EFFORTS OF EMPIOYERS—-PUBLIC AND PRIVATE
ALIKE--TO USE DRUG TESTS TO SCREEN ALL JOB APPLICANTS AND ALL EMPIOYEES OR
TO FORCE APPLICANTS AND EMPLOYEES TO SUBMIT TO SUCH TESTS ON A RANDOM BASIS.
'fHE JIUC IS ABSOLUTELY OPPOSED TO SUCH TESTING WHICH CLEARLY VIOLATES HUMAN
RIGHTS AND DIGNITY.

WE FIND IT MDST CURIOUS THAT WHEN WE TRY TO NEGOTIATE OBJECTIVE MEDICAL
TESTING PROGRAMS TO DETERMINE HOW MUCH HARMFUL MERCURY, LEAD, ASBESTOS, OR
OTHER CHEMICALS ARE IN OUR BODIES FROM EMPIOYER GENERATED WORKPLACE EXPOSURE,
EMPIOYERS FREQUENTLY REFUSE TO PROVIDE SUCH TESTS. YET, EMPIOYERS ARE NOW

ENTHUSIASTICALLY TESTING WORKERS FOR DRUGS WHERE THERE IS NO EVIDENCE OF ON-

THE-JOB IMPAIRMENT.
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WE CAN ONLY CONCLUDE FROM THIS EXPERIENCE THAT THE CURRENT WAVE OF

EMPIOYER DRUG TESTING ISESSENI‘IAILYADEANS'IODJ@EAQEM

OF THE WORKFORCE AND TO REDUCE UNION ABILITY TO REPRESENT IT'S MEMBERSHIP
WEHAVETHEFOI.IDWDIG SPECIFIC COMMENTS ON ASSEMBLY BILL 2850:
1.] FUNDAMENTALLY, WE ARE CONCERNED THAT THE BILL SANCTIONS EMPIOYER

DRUG TESTING THAT IS ENTIRELY INAPPROPRIATE. THEREFORE, SECTION 7 SHOULD

BE AMENDED TO ADDITIONALLY REQUIRE THAT NO EMPIOYER MAY {TILIZE DRUG TESTING

MMWPMORWEWM@WWWMW‘ _
P S P
THE OVERALL AND SPECIFIC NATURE OF THE DRUG TESTING PROGRAM.
THE IUC PROPOSES THAT IN ORDER FOR EMPIOYERS TO DO DRUG TESTING

MANAGEMENT AND LABOR MUST FIRST AGREE IN WRITING ON THE BASIS FOR TESTING,

TEST METHODOLOGY, PRIVACY CONCERNS, JOB AND INCOME PROTECTIONS AND REHABILITATION

RESPONSIBILITIES.

2.] THE DEFINITION OF "REASONABLE SUSPICION" IN SECTION 5 IS FAR
TOO BROAD.

WORK REIATED FATALITIES, INJURIES, AND DISEASES HAVE INCREASED SHARPLY
IN RECENT YEARS ACOORDING TO EMPILOYER SUPPLIED GOVERNMENT STATISTICS.

UNDER THE BILL'S DEFINITION OF REASONARLE SUSPICION, "HIGHER THAN AVERAGE

ACCIDENT RATES ON THE JOB" IS A BASIS FOR TESTING. UNDER THIS CRITERIA

THE ENTIRE U.S. WORKFORCE COULD EE TESTED AT ANYTIME! ,

"SENSORY OR MOTOR-SKILL MALFUNCTIONS" COULD MEAN VIRTUALLY
ANYTHING, FROM DROPPING A PENCIL TO HAVING A OOID. DECLINE IN EMPLOYEE
PRODUCTIVITY COULD EASILY RESULT FROM MANAGEMENT FAILURE TO INVEST IN
NEW MACHINERY.

TESTS SHOULD ONLY BE ALIOWED WHERE THERE ARE "TRUSTWORTHY GROUNDS TO
BELTEVE THAT THE EMPLOYEE IS UNDER THE INFLUENCE OF A CONTROLLED DANGEROUS
SUBSTANCE ON THE JOB." AND AGAIN WE EMPHASIZE THAT TESTING SHOULD ONLY

EE PERMITTED THERE IS A MUTUALLY AGREED UPON WRITTEN DRUG TESTING

. AT N e § 7 . A ]
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PROGRAM THAT AT LEAST MEETS STATE MINIMUM STANDARDS.

3.] THE BILL SHOULD BE AMENDED TO REQUIRE MSSIONEROme

o

X it

THE COMMISSIONER OF HEALTH TO IDENTIFY THE MOST RELIABIE TESTING
AND TO ISSUE REGULATIONS TO PROHIBIT OTHER METHODS FROM BEING USED.

SINCE THE PERCENTAGES OF FALSE POSITIVES FROM MANY TESTS IS LARGE, THIS
IS ESSENTIAL.

4.] THE FOLLOWING MINIMIM EMPIOYEE RIGHTS SHOULD ALSO BE ESTABLISHED
.BY THIS STATUTE:

A. THE RIGHT TO CONFIDENTIALITY OF TEST RESULTS AND THE RIGHT TO

PRIVACY REGARDING TESTS.

B. THE RIGHT TO CHALLENGE ANY TEST RESULTS AND THE RIGHT TO HAVE

ADDITIONAL TESTS DONE AT EMPLOYER EXPENSE USING A MUTUALLY AGREED

UPON INDEPENDENT LABORATORY.

C. THE RIGHT NOT TO BE FIRED OR OTHERWISE PUNISHED FOR HAVING A

DISEASE. IF DRUG ADDICTION IS A DISEASE, ECONOMIC CAPITAL

PUNISHMENT SHOULD NOT EE THE RESULT.

D. THE RIGHT TO ENTER A TREATMENT AND REHABILITATION PROGRAM.

SCIENTIFIC STUDIES HAVE SHOWN THAT ONE OF THE CAUSES OF SUBSTANCE
ABUSE IS WORK-RELATED STRESSES. THESE STRESSES INCLUDE EXCESSIVE WORKLOAD
AND HOURS OF WORK, ROTATING SHIFT WORK, ARBITRARY SUPERVISION, ILACK OF
POSSIBILITY FOR CAREER ADVANCEMENT, FEAR OF PLANT CIOSURE, AND UNSAFE
WORKING CONDITIONS. IN OTHER WORDS, THE NATURE OF WORK IN THE UNITED
STATES TODAY IS ONE OF THE MAJOR CAUSES OF SUBSTANCE ABUSE. THIS BEING
THE CASE, EMPLOYERS SHOULD REDIRECT THEIR EFFORTS. INSTEAD OF USING DRUG
TESTS TO BLAME THE VICTIM, MANAGEMENISFDUIDEXANENEH)WMOFTI‘IE]RWN

INVESTMENT POLICIES AND PERSONNEL PRACTICES IN THEIR QUEST FOR PRODUCTIVITY

AND PROFITS CONTRIBUTE TO DRUG ABUSE.



IF EMPIOYERS ARE TRULY CONCERNED ABOUT WORKER HEALTH, THEY SHOULD “##-

HUMANIZE THE WORKPLACE AND WORKING CONDITIONS AND OFFER REHABILITATION.

THE TUC ALSO SUPPORTS BROAD EDUCATIONAL EFFORTS momsmsm&“:
UNIVERSITIES TO ALERT YOUTH TO THE DANGER OF DRUGS. mswmmm-"
MENT EFFORTS TO CURTAIL DRUG DISTRIBUTION.

AND mmmmmpmmmmmmmkmmm v

DRUG ABUSE BYRHDIRECHNGHNDSEWERAIDUIMMIIITARYDEFHGESIJIE
‘STAR WARS TOTHE ELIMINATION OF POVERITY.

TTIEIIIZSIANDSREADYNVDRKWPIHTHE@MITTEEIOMABIIL:

THAT APPROPRIATELY ADDRESSES THIS SERIOUS NATIONAL PROBLEM. THANK YOU.

:‘ i\g‘ .
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ResoLutioN No. 23

OPPOSITION TO MANDATORY DRUG AND ALCOHOL TESTING 7/}//

Drug addiction and alcoholism are illnesses, and those suffering from

WHEREAS,

these diseases need treatment, not punishment, the problem of substance abuse

ought to be addressed squarely and cooperatively by employers and unions, and

WHEREAS,

The IFPTE has promoted prevention and rehabilitation programs in the

workplace and the community, and local unions have sponsored institutes on alco-

holism and drug use, with trained union volunteer counselors to offer guidance

W 00 N OO & W N

and referrals to those with drug and alcohcl-related problems, supported communit:

—
(o]

facilties for treating victims of drug and alcohol addiction, and established on-

—
—

the-job treatment programs, and,

12, WHEREAS,

13, In recent years it has become increasingly fashionable for employers —
lu, federal, public, and private — to use drug tests to screen all job applicants
15. and all employees, or to force applicants and employees to submit to such tests
16, on a randem basis, and

17. WHEREAS,

18. . tany of the tests companies use to screen workers for drugs and alcohol
19, are very inaccurate, especially the ones the companies use in volume, with the re-
20, sults of tests which purportedly screen for illegal drugs affected by the use of
21' such common substances as cough syrup, caffeine, asthma medicine, and other commo:
22' chemicals, and

23, WHEREAS,

2q' The laboratories which perform drug and alcohol screening tests often
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41,
42,
43,
44,
45,
46.
47.
48,
43,
50.
51,
52,
53,
54,
55,
56.
57,
2.
59.

have very high false-positive error rates, and as a result, workers or job
applicants may lose a job either because accurate tests are not available

or because companies refer to use less accurate, inexpensive tests in mass
screening programs, and

WHEREAS,

Few testing programs include procedures for workers to challenge

"inaccurate findings or secure relief from the result of error. The adminis-
tration of these tests on a random or across-the-board basis is degrading, and

WHEREAS,
Mandatory drug and alcohol testing progrms raise serious legal and
constitutional questions,

THEREFORE BE IT RESOLVED:

That the collective bargaining process be the vehicle through which
unions and employers can develop carefully tailored and balanced programs which
stress education and prevention of addiction, and

BE IT FURTHER RESOLVED:

That individcal lozals, through their ccllective bargaining process,

Place apprcpriate limits and conditions for the use of tests
for alcohol and drugs, including focusing only on workers who
exhibit symptoms of job-related impairments;

Establish safeguards for those who test pnsitively, including
guarantees of workers' rights to privacy and confidentiality;
Fully inform workers and their respresentatives of the testing
methodology an employers administers, and;

Provide non-punitive, on-the-job responses and helpful treat-
ments for those who are, in fact, unable to perform their jobs
because of drug addiction or alcohelism, and where contractually
possible may submit any adverse actions resulting from positive
tests to binding arbitration.

BE IT FINALLY RESOLVED:

That the IFPTE and its affiliates continue to develop constructive solu-
tions to the addiction problem, responsive to the legitimate needs of all parties,
with no random screening or imposition of punitive programs which ride roughshod

over the rights and dignity of workers and are unnecessary to secure a safe and

efficient workforce.

ResotLuTioN No.__23
Sily PAGE _2 oF _2







i




