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STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVEHi1.GE CONTHOL 
744 Broad Street ·. Newark, N. J. 

JULY 5th, 1938. 

1. APPELLATE DECISIONS - HOLDERNESS vs. ORANGE. 

WALTER M. HOLDERNESS, ) 

Appellant, ) 

-vs- ) 
ON APPEAL 

MUNICIPAL BOA.RD OF ALCOHOLIC ) 
. BEVERAGE CONTROL OF THE CITY CONCLUSIONS 

OF ORANGE, ) 

Respondent .. ) 

) . . . . . . . . . . .. . .. . . .. . 
Lawrence E. Burns, Esq., Attorney for Appellant. 
Louis ·J. Goldberg, Esq., Attorney for Respondent (Edmond J. Dwyer, 

Esq., on the brief). 

BY THE COMMISSIONER: 

The Orange ordinance provides: 

''No female shall be permitted to be served 
at any public bar, nor shall any female be 
permitted to consume alcoholic beverages 
at any public bar .. " 

A woman was served a glass of beer and consumed it at 
the public bar on the licensed premises of appellant for which 
violation his license was suspended for five days. 

On this appeal it was stipulated that the only questions 
to be decided are those arising from appellant's contentions that: 

1. The ordinance is unconstitutional; 
2. It is unreasonable; · 
3. The suspension of five days is excessive. 

1st: Appellant contends that the regulation, outlawing 
women from being served or from drinking at the bar, is an uncon­
stitutional interference with his tavern business; an unconstitu­
tional interference with the liberty of women; and an unconstitu­
tional discrimination against the rights and privileges of women 
to be served liquor at a public bar co-equal with men. 

Passing the fact that appellant lacks standing to com­
plain of alleged interference with and discrimination against the 
rights of women because riot a member of that class 2nd therefore 
may not champion their cause in his defense, the real question is 
whether this ordinance is a valid exercise of so-called police 
power, that is, the general power of the State to protect and 
promote the health, safety, morals and general welfare of the 
people. 
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The sale of intoxic~ting liquor is in a clas~ by it­
self. paul vs. Gloucester, 50 N.J.L. 585, 595 (E. & A. 1888); 
Bumball vs. B~r:r.:;~ett, llC~ N.J.L. 254, 255 (Sup. Ct., 197.Sb); Cono­
V(:.r ys. Burnett, 118 N .J. L. 483, 48t) (Sup. Ct. 19;)7). It is 
thercforE~~ subject to unique r2gulation. Thnt .means that re­
strictions upon the liquor traffic may be upheld which might not 
be: sustained as to callings thut may be pursued 9.S of corn.non 
right. Adams vs. Cronin~ 29 Colo. 488, 69 Pac. 590 (1902). 

. In cvowle vs~ Christensen, 137 U.S. 86, 34 L. Ed. 620, 
11 S. Ct. 13 (1H90 .. ,' the United B'tn tes Supreme Court, in upholding 
an ordinance of San Francisco regulating the issuRnce of licenses 
to sell liquors and wines, declared: 

n It is undoubtE:dly tJ:iue that i.t is the right of 
every ci tizcn of the United States to pursue: any 
lawful trade.: or busines~;, under. such restrictions 
as nre imposed upon all persons of the sune age, 
sex e.nd cond:ition. But the possession .:.,nd enjoy­
ment of all rights are s1ilijcct to such reasonnble 
conditions as may be de0med by the governinz au­
thority of the country 8Ssential to the safety, 
heal th, peace, good orde:r and rnort1ls of the 
community. Even liberty it~:;elf, the grE.~atest of 
all right.::;, is not .unrestricted license to act 
according to one's own will. It is only freedom 
from restraint under conditions essential to the 
equal enjoyment of the same right by others. It 
is thi~m lib·2rty regulated by law 

" The sale of such liquors in this way has 
therefore been, at all times, by the 2oqrts 
of svBry Stats, considered ~s the proper subject 
of legislative regulation. Not o~ly may a li-
cm1sf:: be exLl.cted fro1n the Kebp~~r of the saloon · 
before ri glass of his liquors can be thus dts-
posed of, but restrictions may be impos0d as to 
the class of persons to whom they may be sold, and 
the hours of the day and the days of the week on 
which the saloons may be opened. Their sals in 
that form may b0 absolutely prohibited. It is 
a question of public expediency ancl public 
morality, and not of Federal law~ The police 

J. 

power of the State is fully competent to regulate 
the business ~- to mitigate its evils or to suppress 
it entirely. There is no inherent right in a 
citizen to thus Sl:::ll intoxicating liquors by l'etail; 
it is not a privilege of a citizen of the state or 
of a citizen of. the Uni tod States. As it is :~ 
business attended vdth c3.a.nger to the community, it 
may, as 2lready said, be entirely prohibited, or 
be-:- permittcc:. under such condl tions c:;.s will LUxit 
to the utmost its E. viLs. Th~:) manner ~1nd extE,nt of 
regulation rest in the discretion of the governing 
authority." 

I C · ' :.i 192 U 0 108 "8 ·r r.i ·· , .. 6 r:' ,.,. ' n ron1n vs .• huams, · .. o. , t;± ..u. ri~c. .-...) .::i, i:::~L± 

S. Gt. 219 (1903), the United E:>ta tes Suprc~me Court upheld D.gainst 
cons ti t1J.tional a tt2ck a municipal ordinanct:; of Denvc:r which pro­
hibited liquor sellers from providing wine rooms or other places 
#here females may b~ suppli8d with liquor and from p8rmitting 
females to be or remain for tht.:. t purpose vvhere liquor is sold or 
in cmy p]J1ce a(~ jacent thereto or connected therevvi th o.nCi from em-
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ploying females to w~it or attend upon any person therein, and 
which forbade females from remaining in any such place and waiting 
and attending upon any person or soliciting drinks therein. 

In State v. Baker, 52 Ore. 381~ 92 P. 1076 (1907), 
the court upheld a regulation forbidding any female under 21 
from remaining in retail liquor places, unless accompanied by her 
parent or husband or unle_ss at an open and public restaurant • 

. J;n Ex parte Smith· and Keating_, 38 Cal. 702 (1859), a regulation 
prohibiting womQn from remaining after midnight in places where 
liquor is sold at retail to the public was sustained. In Common-

.we_§).th vs. Price, 29 Ky .. L. R.ep. 593, 94 s. W. 32 (1906), the 
ccnrt upheld a rE·gulation forbidding women from drinking at such 
places or from remaining there over 5 minutes, unless she is· of 
good r8pute, sober and orderly at the time, and has the consent 
of her husband or is there because of reasonable necessity. In 
Walsh vs. State? 126 Ind. 71, 25 NoE. 883 (1890), the court 
treated as valid a regulation that liquor licenses shall be issued 
only to male in~bitants of the State~ In Camfbell vs. City of 
Thomasville, 6 Ga. App. 212, 64 S.E. 821, 8261909), the court 
upheld a regulation forbidcdng the sale of "near beer" to women. 
In Great Atlantic & Pacific Tea Co. vs. Danville, 367 Ill. 310, 
11 NoE. (2d) 386 (1937), the court sustained a regulation for­
bidding issuance of a license to grocery and meat stores to sell 
malt beverages, on the theory that women and children frequent 
there. · 

The courts ·have uniformly sustained regulations, which 
prohibit the employment of women in places where intoxicating 
liquor is sold to the public~ Hoboken vs. Qoqdman, 68 N.J.L. 217 
(Sup. Ct. 1902); Hoboken v. Greiner, 68 N.J.L. 592 (Sup. Ct., 
1902); In re Considine~ 83 Fed. 157 (D. Wash., 1897); Ex parte 
Haxes, 98 Cal. 555, 33 P. 337 (1893); State vs. Considine, l6 
Wash. 358~ 47 P. 755 (1897); Bergman v. Cleveland, 39 Ohio st. 
_651 (1894;; State 5..§_• Re~nolds,14· Mont. 383, 36 P. 449 (1894); 
1 Woollen & Thoriiton, Intoxic!:ltin Liauors (1910), sec. 143) 
Black Intoxicating Liquors (1892 , sec. 237. Also see Ex parte 
Felchin, 96 Cal. 360, 31 P. 224 (1892); Foster v-. Board of· P6lice 
Comrnis s.ioners, 102 C2.l. 483._, 37 p .. 763 (1894); Walter v. Commc51'1-
wea J tb, 88 Pa. St. 137 (1878). · . _ · 

# Gastenau vs. Commonwea.ltb, 108 Ky. 473, 56 S.W. 705 
· (1900), in which the court held invalid a regulation forbidding 
women, vvha tever their purpose or D.cti vi ty, to enter or leave a 
building where retail liquor premisGs are located or tJ "frequent, 
loaf or st;.-1.nd ar.:)und such builcUng ,.Ni thin fifty fr2et", is 
plc-dnly distinguishable bec;.::usE.! it cons ti tut es an unnecessary in.,.... 
terference ·with individual liberty. 

Tested by the principles ~bave set forth, there is no 
question as to the constitutionality of the Orange ordinance. 

2nd: Appellant contends that the ordinance is unre&son­
able. He argues that it arbitrarily prohibits women from being 
served and from drinking at the bar but fails to prevent them 
from standing or sitting at the bar or from being served or drink­
ing elsewhere on the premises -- in side rooms, in back rooms and 
in booths -- which places are not open to the constant supervis.ion 
exercised -Jver customers at the bar. He concludes that this makes 
it an unreasonable and unnecessary interference with inqividual 
liberty and subjects the vendor to unreasonable prosecution~ The 
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cc\nclusion does not follovv from the premise .. 

The real force of the criticism is that th0 j0b of 
regulation is but half done -- that it is not complete. He might 
as well argue that because the ordinance does hot prevent service 
to patrons in an automobile at the curb or at ease in the parking 
space, the 1.)rdinnnce must fall because there is no supervisiun 
whatsoever over the automobile or its occupants. There is n~ 
principle that becaus .. : the regulating authorities go part vvay in 
co_l:iing vdth a social problem, they mu~it go all the way. It is 
their discretion which is to be exercis-ed not_ that of the govc:rned. 
11lw only question is vvhether thE: ground that they have travers(jc} · 
supports the rc::gulation which they have enacted .-- whethc~r tho 
particular regulation is arbitrary or unreasonable, not whether 
S<)me other regulation might or should have been made;. whether the 
target chosen is c-~ppropriatc;, n:Jt whether there 1s something else 
to shcot at .. 

Illustrative is Hoboken vs. Goodman, supr~, whtch not 
only held valid a police regulation of the sale 0f intJxicating 
drinks that wom0n ~3h~:!.ll not be employed in connection therevvith 
but also ruled that it was no ground of objection to such a regula­
tion that the licensing of women as proprietors of ~l2ces where 
intoxicating drinks m<J.y be S·Jld :Ls not also forbidden; or that the 
wife of a licensed male proprietor is allowed to sell or distribute 
such drinks. The court s.·1id: "We crmnot say that the exceptions 
ought to nullify a regulatiun that vrn must concede is CL vvrise one, 
namely, the debarring of women from forming part of the allurements 
of drinking placc~s". 

The purticular regulation now under attaclt forbids women 
drinking at the bar. rt has been said that t1a wunan has as much 
legal and moral right to tak.e a drink as a rn.ann. Re Harris, Bu11e­
tin 16, Item 8. But, really, it is not a right but a privilege. 
She :rimy lo.wfully be restricted in that privilege. · S.o may a man. If 
social policy in a gi vc n municipal.i ty · declares that it is better 
for the sake of others that sho mc1y nut drink at the bnr ,- there is 
n..xthing arbitrary in the exe:rcisc of j)Olice power to prevent her. 
N0twith3tanding her modern emergence, the 0ternal verities r~main~ 
We find her at both ends <)f the human gamut. We pref or t J idealize 
her in the higher register. But we may encounter her in the lowei 
depths. She is the exemplc::i.r; · of refined living. Alas, she: is also 
the more deadly of the species. 

The tone and tenpo of n d:r inking place are d etormined 
not so much by the fact whether or not W·.)mfm aro permitted. to drink 
at the bar but primc):r,ily upon th~? kind of wurnen ·who visit the plfice. 
~:he bc.r hD.s an individuality of its 1Jvr.n, mt·asurn.bly distinct fr;>J.U 
the rest of the prbmises. It is normally frequented by men. It 1 

suggests en informal atmosphere in which 211 to0 of ten the usual 
amenittes and restre.ints clo not prev.~il. It invitos c0mmingling;1 a 
comrnonness vvhich all too ofte;n leads to abuses inherent in LLouor! 
traf~ic and of which it was the objective of the ordinance t~-rcm~dy. 

I 

The very fact th~~~ t public opini·._;n stands divided provc:;s 
that the problem is one of policy t;md that, whichuver wu.y decided · 
in a given i:mnicipali ty, the do termination nev,JrthE:les!:.; falls \rL:i thin 
the polico powc;r. ii§. Harris, supra. 

son::ible •. 
I conclude that the ordina.nce 

i 
I 

is not arbitrary or unrlaJ 
I 

3rd: Appellant ·contends that tbe penalty is excessive; 
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that the bartender vvho served the beer J.n que.stlon believed. that 
' the regulation was unconstitutional and therefore there was no 

delibera.te intent to violate - it·. 

The answer to this point is best given by Mr. Goldberg 
in his summation-.- He said: 

"This law, whether i.t ls popular or unpopular, 
remains law until changed by some proper 
authority, and no matter how any tavern 
owner may feel about it.personally~ the only 
way taverns can be regulated is not by assum-
ing that lavrn are constitutional or unconstitution­
al. The Comm.issioner, by approving this ordinance, 
gave notice to tavern owners in Orange thnt; it was -
a lmN that should. be respected. like any other law; 

\ and while that lav1 L-> on the books . I don 1 t think 
it comes with good grace on any onets part to say 
we are going t6 violate it and if.we get caught we 
vvill attack it. Th2y _don t t h.:.~vs to vvr:i.it,. until 
-caught to test the validity. ~~here are sover.::tl 
methods. 

"This man Holderness has a good record, as far as 
I knov7; I ·don't think he hc::i.s ever been brought up 
on any charges, but that I think is beside the 
point. This. is a fi.Vc-day pmial ty, and with all 
the facts taken into consideration -- especially 
since the bartender admits h~ intended to serve, 
that he thought it was right to serve, because 
he thought he constituted himself the Supreme 
Court ~- something you and I cannot do -- so, vd th 
all these facts taken into consideration~what could 
the Excise Boa:cd do except sho-~v the tave~cn o.vmers 
that ·whilE-; the laws are on the books they must be 
respected." · 

The ac·tion of respondent is affirmed. 

·Dated: June 27, 1938. 

D. Ii,REDEFICK BURNE'rT 
Commis~:>ioner., 

2. LICENSE FEES .... COMPARATIVE FIGUHES - HUNTER.DON COUNTY. 

Irvin F. Wilson, 
Borough Clerk, 
Stockton; N. J. 

My dear Mr. Wilson: 

June 27, · 1938. 

Following are the fees for retail liquor licenses, so far 
as our records show, in the municip~1li tic0s j_n Hunterdon county: 
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p .'.R •. c. :'i_ •. R .. C .. P .. R .. D .. L,.,R .. D. Club 

Alexandria 
Bethlehem 
Bloomsbury 
Califon. 
Clinton, Tovm 
Clinton, Township 
Dela.ware 

. East AmwE~ll 
Flemington 

·Franklin · 
Frenchtown 
Glen Gardner 
H2.mpton 
High Bridge 
Holland 
Kingvvood 
Lambertville 
Leb2non, Borough 
:Lsbanon, Township 
Milford 
Raritan 
Readington 
Stockton 
Tewksbury 
Union 
West Amwell. 

~$225,. QO 
200.00 

No 
No 

·350.00 
900 .. 00 
250.00 
300.00 
365.00 

"275. 00 
250, .. 00 
200~00 
200 .. 00 
250 .. 00 

No 
250.00 
300.00 
360 .. 00 
200.00 
300.00 
250 .. 00 
300 .. 00 
365.00 
275.00 
250.00 

No 

200.00 
fees fixed 
fees fixed 

300 .. 00 
200.00 
275.00 

150~00 
fees fixed. 

200 .. 00 35.00 150 .. 00 

200 .. 00 

187 .50 l00.00 
fees f ix~d 

The fees of the Morris and Passaic County munic·ipali ties 
as of June 20, 1936~ are- in Bulletin 126, Items 1 and 2. You will 
find the fee.s of the forty-six municipalities ·in the State that 
have a· population of 15,000 or over in Re Haney, Bulletin 198, 
Item 5. 

Very· truly yours, 

D .. FREDERICK BURNETT 
Commissioner · 

TRADING STAMPS - DISTRIBUTION WITH SALE OF ALCOHOLIC BEVERAGES 
FOR OFP--PHEMISES CONSUMPTION, PROHIBITED. 

Dear Sir: 

For almost thirty-five years has this Comp2.ny been . 
selling trading stamps to department stores, dry goods, shoes, 
grooeries, meats and many other· lines which have been using them 
as a medium through which to retain the good will of their custo­
mers .. It is the e~tablished pra6tice to give one trading stamp 
with ee.ch ten cent cash purchase. These stall.!-PS must be accumu­
lated in, quantities of 1,000 in each book and then can be ex­
changed for some article of value as listed in the catalogu8 
i.ssued by this Company·. This is no game of chanc·e, but a · 
definite inducement offered by the merchant to all of his cus­
tomers who care to accept these stamps and collect them in con­
siqera tion of the trade they give th~; storekeeper~ 

In order ~o comply wi_th th 10 regulatj_ons of your 
Department and to advise the merchants we· do business v.ri th ac..­
cordingly, we would like to.have a ruling regarding the follow­
ing points~ 

lj Where a merchant sells liquor and beer ex­
clusively on his premises, <:.md nothing else J 
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is it lawful for him to give his customers 
trading stamps with each cash purchase? 

SHEE11 7. 

2. In ca~~e of a merchant who conducts a grocery, 
meat, fruit and· vegetable market, and also sells 
bottled. liquor and beor on his premises, may he 
give stamps to the customers on the total amount 
of the purchase price, if the purchase consists 
of groceries, meats,·vegetables and also a bottle 
of liquor; or must he exclude :~~~ eer and liquor and 

.give trading stamps on groceries and meats only~ 

Very· truly yours, 

Phila. Yellow Trading Stamp Company. 

June 23, 1938. 

Philadelphia Yellow Trading Stamp Co., 
Philadelphia, Pa. 

Gentlemen: 

State Regulations No. 20, Rule 20, applicable to 
all licensees in the State, p~ovides, so far as pertinent to 
your inquiry, that no retail licensee: sho.11, directly or indi­
rectly, offer or furnish any gif.ts, coupornJ, premiumB _9 or similar 
inducements 11\ri th the sale of any alcoholic beverage, for consump­
tion off the licensed premises. 

'The distribution of trading sta.mps, ln thr; circlL111.­
stances contemplated.by the rule, is therefore prohibited. 

Hence, the answer to your first question is in the 
negative. Liquor dealers may not give out trading stamps in 
conjunction with the sale of alcoholic beverages for off-premises 
consumpt1on. 

The answer to your second 4uestion is also in the 
negative. The distribution of trading st2mps based· on the total 
pries of merchandi~:;u purchased, where part o:f ths merchandise is 
alcoholic beverages, is the distribution of stamps in conjunction 
with the sr:.le of alc;oholic beverages, anc~. would be in violation 
of the Hule. 

Ther°te is r10 ob·jection, so .far a.s· tl1e liqu.or· la.v\.rs ar·e 
concerned, to giving trading stamps with purchases uf meats, 
vegetables and groceries. 

Very truly yours, 

D •. FREDE:RI CK BURNETT 
Commissioner 

4; o LICENSES - lSSU1\NCE - MUNICIPAL SOAHD OF ALCOHOLIC BEVEHAGE 
CON11HOL IS NOT DIS 0,UALIJ.i'IED FHOM EHTERTAINING AND ACTING UPON AN 
APPLICATION FOH A CLUB LICENSE: WHEHE THli~ MAYOR IS A MEIVIBER. OF 
THE CL_UB, PROVIDED THE MAYOR IS NO~r A METuIBEH OF THE BOABD OF 
ALCOHOLIC BEVERAGE CONTROL. 

MAYOE OF MUNICIPALITY ALSO HOLDING MEMBEHSHIP IN ORGAJ\TIZA~C1ION 
HOLDING CLUB LICENSE - DISQUALIFIED FROM PARTICIPATING IN ALCOHOLIC 
BEVERAGE MATTEHS • 

.Honorc-.:.blc Sir: 

It develops that the Mayor of our Town is an 
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· .active member of Morristown Aerie /f-1311, Fraternal Order of Eagles; 
holder of Club License CB-3. 

Al though the· IVfo.yor holds no office in the Orgarliza ti on, 
is there any reason why this application should not be accepted 
by us and the license renewed in the usual way? 

Nslson s. ·Butera, Clerk, 

Yours very truly 7 

NELSON S. BUTERA, 
Clerk, Municfpal Board of. 
Alcoholic Beverage Control. 

June 28, 19-38. 

Municipal· Board of J\.lcoholic Beverage Control,. 
Mo_r:cistovm, N. J. 

MY dear Mr. Butera:· 

I have your letter re Morristown Aerie 0{·1311, :i?ra ternal 
Order. of Eagles, of 1.r-~·hich .I understand Mayor Potts is· :e. member"'' -

. · - It is necessary,. according to E .. s.· 33:1-20 -(Control · . 
.Act, Reprint, Section *18A), that v.ihere a. me:mber of· the licens13 
issuing authority is also a member of a club applying for a 
liceris(~;, that application be.made to the State Commissioner. The 
law provides that no 11cense _shall" be issued un¢ier the Act by any 
issuing authority to any member thereof .or to any· corporation, 
organization or o.;:;sociation in _which any member thereof is 
interested, directly or indirectly. See Bulletin·44, Item 11; 
Re Wright, Bulletin 86, ·Item 9; Re P_assaic Elks, .Bulletin 90, 
Item 4, and Bulletin 95, Item 4~ Cf. Burak v. Irvington,.·Bulletin 
130, Item 2. · · · · · 

The disqualification is restricted b~ statute to cases 
vv·here r:l member of the issuing authority is interested. in tho 
application.· It does not E~xpressly cipply to other munici.pal 
officials.,. 

The issuance of licenses in Morristown is· vested., in a 
Municipal.Board of Alcoholic Beverage Control. ·Mayor Potts is not 
a member of' that Board." rt is true that hE3 has voice in the 
nppointment of the Excise Board, such appointments, being made by 
the Board of Aldermen acting as a body, but he :has -no power to· 
appoint· the member.s hirnsslf. · 

I deem the interest too remote to disqualify the Excise· 
Board from entertaining and acting upon the application. 

Your inquiry raises ~ further question; i.e., the power 
of_ the Mayo~, becau~e of his membership in a club holdirt~ a 
license, to participate in_ alcoholic beverag~ ~atters. 

The Excise Board issues -the licens2s. The Board of 
Aldermeti, under the·-Act, is exclusively entrust~d with.the making 
of regule.tions ,. and also r:)xercises 2 measure of control over· liquor 
licensees by virtue of its supervision of the Police Dep~rtment. 
The Mayor, I take it, h~~, as is generally the case· in-our 

. municipalities., . c_ertain magisterial pcrwers. For these reasons, he· 
is barred from participation in -ar1y--nmtter concerning any phase 
of alcoholic beverage control or the administration or enforcement 
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of the liquor laws that eomes before the Board of Aldermen, and 
he may not sit as judge in any liquor matter coming before him9! 
In all such cases, he has neither voice nor vote but must wi'th...., 
draw entirely from the proceedings~ Re Ford, Bulle~in 25'5 ,. 
Item. 8,: 3.nd the items cited therein. · · · 

Very truly yours, 

D. FREDEHICK BUHNETT 
Commissioner 

5. DISCIPLINARY PROCEEDINGS ..... NEWARK LICENSEES - SA.LE OF ALCOHOLIC 
BEVERAGES AND FAILING TO CLOSE DURING PROHIBITED HOURS - HEREIN OF 
CASH HEG ISTERS !\ND JWOSTERB. 

In the Matter Qf Disciplinary 
Proceedings against 

JOSEPH B. N.fARTINO 
366 ·w·alnut Street 
Newark, New Jersey 

Holder of ~lenary Retail 
Consumption License #C-771 

.Issued by the Municipal 
Board of Alcoholic Bev~rage 
Control of. the City of Newark. 

. . . . . . ~ . . . , . . .. . . 

) 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
··A.Nb 
ORDER 

Charles Basile, Esq~, Attorney for .the State Department of 
Alcoholic Beverage Control~ 

Josep~.B. Mhrtino, Licensee, Pro Se~ 

BY THE COMMISSIONER:· 
. .. 

The defendant, a Newark licensee, is charged. with sell­
ing and serving alcoholic beverages on b.J.s lic·:ensed premises on . 
Friday, June 10, 1938, ~-....fter 3 a. m., in violation of .Newark 
Ordinance #6579, which forbids the sale or service of alcoholic 
beverages b2tvv8c:::n 3 a. m. and 7 a. 111. on vveckdays (and. 3 a. m. e.nd 
12 noon on Sundays) &nd whi.ch further forbids licensed prerniscs ·' 
with certain exceptibns here not mater~nl, to be open Curing those 
prohibited hours. 

At 2: 45 a. ·;:n·. of th(:; Friday in quest;ion (15 rn.inutes be­
fore curfew time), two investigators of this ·nepartment vis1ted the 
defendant•s tavern to inyestigate a complaint that sales occurred 
there YTf.1fter hours". Three patrons """." Q. group of ;two' \'vomen ~md 
a man - remained on the premises until 3:25 a. m. and were sold 
and se~ved several rounds of beer by th8 defendant from 3 a. ru. · 
until their departure. The investigators were also permitted to 
remain after the curfew hour. Between 3 a. m.·and 3:25 a.m 

. the defendant readily. sold and served three drin~s·of California 
Port \Nine to one. investigator and three drinks of Cal V8I't 1 s Whiskey 
to thc:j other. At 3:25 a·~ m.J ·vvhen the patrons had departed, t.he. 

· investtgators revealed their identity to the defendant and ~r~unmoned 
the Newark police. The defendant was arrested.and duly convicted 
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and fined $25 in police court for violation Gf the above 
ordin.:.:mc e. 

. The licensee admits the truth of the. charges against 
him ·but states that he kept his tavern open.and made the sales 
becau.se he "didn't notice the tlme"; that he now-keeps an alarm 
clock next to his cash register, set each day for 3 a. m., to 

, rE~mind him of the hour and to warn him to close~ 

The alarm might better be set a half hour ahead in 
order to clear out ~nd close the place on time. A rooster or two, 
~perched on the cash register, might bo trained to announce the 
coming dawn and remind the last-ditch drinkers of Home and the 
~ork-a~day chores ahead. I am not so particular of tho means of 
reminder as that the law be honored. Commending the nostalgic alarr!· 
clock, I am mindful that the defendant is guilty both of selling -
drinks and of . keeping his tavern open during prohibited h•Jur:s. 
Wherefore, there will b~ a five-day suspension for each failure 
to renember or a total of ten days_ in all. 

· Accordingly, it is on this 28th day of June'· 1938, 
ORDERED that effective 3:00 A. M~ (Daylight Saving Time) on June 
30,. 19Z8, plenary retail consumption· license #C-771~ issued to 

· Joseph B. Martino by the ,_Municipal Board of Alcoholic Beverage 
Control of the City of Newa~k, shall be and hereby is suspended 
for the balance of its· term, ex.piring midni.ght ,. June 30, 1938. 

And it is further ORDERED that no ren~wal or other 
license under the Alcohol.ic Beverage Control Act (H .S. Title 33, 
Chapter 1) be issued to said Joseph B. Martino to bB operative 

·before the 10th day of July, 1938, provided, howBver, that ~f $UCh 
license shall hcive- been isstied to said Joseph B. Martino before 

· . the receipt by respondent of this order, then, in that event, such 
license shall be and the same is hereby suspended until 3 a~ m. of 
the 10th day of July, 1938. , 

D •·· F'REDEHICK BUHNETT 
. Cornmis sioner 

6. DISCIPLINAHY PROCEEDINGS - NEWARK LICENSEES - BOOKMAKING ON 
_LICENSED PREMISES-.. HEHEIN OF SELF-SEHVIl'JG OHATIONS AND 
CONVENIENT BLINDNESS. 

In the Matter of Disciplinary 
Proceedings against 

HENRY KALFUS, 
14? Mulberry street' I 

Newark, New Jersey, 

Holder. of Plenary R~tail Cbrt­
sumption License No .. G-118, 
issued by_ the Municipal Board. 
of Alcoholic Beverag~ Control 
of the City of Newark. 

•. • ~ 0 • • • ·,• ~ • ~ • .• ~ • '~ 

) 

) 

) 

} 

) 

). 

) 

CONCLUSIONS 
·AND 
ORDER 

·Harold Simandl,. Esc_: o, .Attorney for Licensee~ 
Charles Basile, Esq., Attorney for Department of Alcoholic Bevera~e · 

Contfol!! 
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. BY ~rHE COWTIHSSIONER ~ c· 

The licensee was charged with having allowed, permitted 
or suffered gambling and bookmaking on or about his licensed prera­
ises on April 27th and April 28th, contrary to Rule 7 of State 
Hegulations No. 20. Notice to shmiv c:J.use y11hy his license ~:;lFmlcl 
not be SUS)ended or rr;;voked was served upon him and a heari.ng v7-c1s 
duly h•Jld. 

On April 27th, at 10 ~30 A. M., Investigator WilLiems o:f 
this Department visi tecl thr3 licensed 1:->rernises. A short tiEW later 
Investi~ator Anderson· of this Department also entered the licensed 
prernisss. At that time John Brown was tending bar. The 11censee 
was not ~resent. WilliQm stood at the bar reading the horse race 
entric')S :in the morning newspaper. The bartender r.sked him what he 
liked, and Williams said he Yvas going to play a few hunches o W.il­
liains then asked the bartender '1Dc you think Chnrlie will be around 
today?" 2nd the bartender EtnS\Yer.ed "He should be around, .::n'·Jund 
no,Jn time. n When t1Charlie" (who turns out to be Charles Hirsch­
feld of 63 Edison Place, Newark) came into the place a short time 
later, Williams handed him a slip with the names of some horses 
written thereon, and two One Dollar bills. 

on the fallowing day at about 11: 30 A. M.' Will:iCHj1S and 
And.er son agr: .. in visited the licensed :i)remises. At that tin.le the 
licensee was tending bar. The bartender, Brown, was off duty. 
Charlie came in and placed ElevenDollars and Forty Cents on the 
bar in front of Williams. Apparently this was the money won from 
the play ~1iade the day be.fore. At that tim0 the licensee ·vv.-'.S serv­
ing another custom~r. Later the licensee came over an~ asked Wil­
liams if he had won that. AftE;r some drlnks had been servc::d, 
Williarr~s obtained a slip of paper from the licensee. and wrote out 
another play. In tho meantime, Charlie had left the licenRcd 
premises but, when he returned, Williams handed him the sli.p w·ith 
three One Dollar bills which had been marked by the Investigatorsei 
Investigator Anderson then summoned Officer Catena, of the Newark 
Police, who was waiting outside. The police officer searched 
Charlie, found the t1oney, the slip ancl ·a note book in his :;1osses­
sion, and placed him under arrest. While the evidence shuws that 
the licensee was then tending bar, there is no evidence thit he 
knew vvha t the Investigator had written on the slip \)r that he saw 
the slip ancl money handed to ·Charlie. The lictmsee admits that 
l.Nillia.ms and Charlie vrnre talking about horses, .::1.nd tostifi<-Hl that 
he callr~d over to Charlie: "If you don't cut out talking hurses, 
I am going to put both of y0u out ... " Charlie corroborated this 
testlmony. Investigator Williams admitted that the licensc 1:::; told 
him he didn 1 t vvant a·ny horse. playing in thf; .:1lr:tce. 

I am not· at all im;;ffessed with th:.~ defense. Thi:) evidE;nce 
is clear that on two occasion~ bets were laid on horses U?On the 
licensed 11r,:.?mises. The licensee knew· that the men were kJ.king 
Hh)rses. r1 Everyone knows ·what that leads to. His self-sf.H'ving 
statement that if sueh talk was not cut out, both men V1Toul(~ be 
put out, is understandabl:::; e.s ~:m antici_::·mtory defense but he took 
it out in talking~ There was no action despite his knowledge of 
Charlie. His oration is :no protection any more than his con­
venient blinclness to Y!hat was going .Jn Ul1dcr his nose. He .t.u1ew 
thc; .. t Williams had ·won morn~y.. He furn1shed him ~)ap1~r on "'•/vhich 
Williams wrote out another play. True, ther6 i~ ~othing to 
~1rove thnt he saw what Williams ·wrote nor did ho, aµr)arently, 
care, but he did sec2 "Charlie" there day after· day. Both he~ 
and. hj_s bartender knevv that Charlie always ran true to f1Jrru in 
appearing around high noon, vvhich everyone knows is the acccrrted 
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hour for the placing of bets. I do not convict him of.being 
stupid. Everything shows he is far from thatl I simply find 
as the fQct that he suffered bookmaking 8n his licensed premises. 

So long as the law prohibiting bookmaking is on the 
books, it is not going to be done in taverns. 

This being the first recorded offense, the suspension 
will. be for five days~ 

- Accordingly, it is 6n this 28th day of ~une, 1938, 
CRDERED that, effective 3:00 A. M. (Daylight Saving Time) on Jun~ 
30, 1938 ,- plenary re tail consrn~1;)tion license No. C-118, issued to 
Henry Kalfus by tnc l\lunici:;_Jal Board of Alcoholic Beverage Control 
of the City of Newurk, shall bE and hereby is suspended for the 
balance of its term, ex~iring midnight, June 30th, 1938; and it 
is further 

ORDERED that no renewal or otht"3r license under the 
Alcoholic Beverage Control Act (R.S. Title 33, Chapter 1) be issued 
to said Henry Kalfus to be operative before the 5th day of July, 
1938, provided, however, that if such licenss shall have been 
issued to said Henry Kalfus before the receipt by respondent of 
this order, then, in that event, such license shall be and the Same 
is hereby suspended ~ntil 3:00 A. M~ (Daylight Saving Time) of the 
5th day of July, 1938. 

D. FREDEHICK BURNETT 
Commissioner 

?. BALL GAMES - VENDING AND HAVlKING OF LIQUOR IN STANDS - SUGGESTIONS 
TO LICENSE ISSUING AUTHORITIES. 

Dear IVIr •· Burnett:: Re: Lawrence Township 

The holder of a Seasonal Retail Consumption License, at 
a base ball ~Jark in Lawrence Township, has a~)plied to the Townshi~J 
Committee for permission to vend liquors, principally beer we 
understand, by waiter service among the spectators at the ball 
park. . 

The license, as at pres~nt issued, does not allo~ him 
'this privilege, and it is our recollection that regulations have 
be0n made by you preventing the soliciting of sales in this manner. 
The ap~lication seems to provide for the bottled beer to be opened 
into containers by the waiters anQ not for delivery in the original 
container, which would doubtless be contrary to the statute which 
prevents it' being consmi1ed froi11 ·..)riginal containers under a He tail 
Consu;J1;Jtion License. · 

Ples.se let rae know what rulings, if any, have been rnadt-~ 
regarding this matter. 

Very truly yours, 

HARVEY T. SATTERTHWAITE 

Attorney of the Tovmshi_p 
of Lawrence in the County 
of Mercer .. 
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June 28, 1968. 

Harvey T. Satterthwaite, Esq., 
Attorney for Lawrence Township, 
Trenton, New Jersey. 

My dear Mr. Satterthwaite: 

No rulings have heretofore been made re vending of 
alcoholic beverages in the stands at ball parks. 

J 

Regulations 20, Rule 3 prohibits solicitation from 
house to house but that is as far as it goes6 It was raade 
because of frequent complaints from householders, some of whom 
abjected on principle ~r scruple, the other~ because they did 
not want to be exposed to high pressure sal~s promotion in 
their own homes. 

There is no objection to a refreshment booth on the 
grounds or at the back 1Jf or underneath the stands. But that is 
quite different f1.' 1Jm allowing drinking in th1J stands. For the 
hundred who think they cannot gcY a cou.?le :Jf huurs -v-v-ith~mt·, there 
are a thousand who prefer to devote the:ir urnlivicled attention to 
the game while it is on. There is always the seventh inning. 

The hawking of beer through the stands lrnr:ers the Lme 
of the :Jlace and is distrG.cting and irritating to the fans who 
are nwetsn, iet alone the "drys ti. Baseball is the go.me of 
Young America! Let us save the stands at leo.st from getting 
sloppy 1 ! 

I cordially suggest that you confine the drinKing tu 
a particular and specified portion of the ball park as at present. 
I leave it to your discretion to condition the license to such 
rules as experience shows to be advisable. No State Rul~ will 
be pro;:nulga ted unless it becomes necessary." 

C•Jrd.ially · yuurs, 

D. FREDEHICK BURNETT 
C orJLli s s i oner 

8. APPELLATE DECISIONS - DAVALOS vs. CAMDEN. 

FRANK DAVOLOS, ) 

Appellant, ) 

-vs- ) ON APPEAL 

MUNICIPAL BOAHD OF ALCOHOLIC .) CONCLUSIONS 
BEVERAGE CONTROL of the CITY 
OF CAMDEN, ) 

Respondent. ) 

. . . . . . . . . . . . . . . .. 
Angelo D. Malandra, Esq., Attorney for Appellant. 
Edward v. Martino, Esq., Attorney for Respondent. 
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BY THE COMMISSIONEH: 

Appellant appeals from an order of respondent entered 
on March 9, 1938, which suspended for fifteen days License No. 
C-53 for premises located at the northeast corner of 5th 
and Walnut Streets, Camden. Thf.: suspension was imposed e..fter 
a hearing duly· held at which appellant Yvas found guilty of 
violating Rule 5 of Regulations No. 20; which provides: 

"No licEmsee shall allow, permit or suffer in or 
upon the licensed premi.ses any disturbances_, 
lewdness, irrunoral activities, brawls, or un­
necessary noises, or allow, permit or suffer. 
the licensed place of business to be conducted 
in such manner as to become a nuisance.''. 

It is.difficult to reconcile the testimony of various 
·witnesses as to exactl~·- what happened on the evening in quE;stion .. 
The best I can make of it is that one Jobn Marchione entered the 
premises about 8:30 P. M.· and one Michael Narcisso entE.n·ed a short 
time later; that they remained in the ba~room until about 10:00 
n. M. when they left; that, during the time they were in the bar­
room, Jolm was accused o~ stealing a bottle of wine, as a result 
of which appellant told them to leave and not come back. What­
ever happened between 9:00 Pe M. and 10:00 Po M~, it is admitted 
that Marchione.and Narcisse were in the rear room of the 
licensed premises at aborit midnighto Appellant testified that 
slwrtly thereafter he ordered them to leave the rear room 
because they were using ·profane language. Marchione, Narcisso 
and appellant then re-entered th£3 barroom and a scuffle bc~twoen 
the three of them took place there, after which Mhrchione and 
Narcisso were taken from the barroom to the street by the bar­
tender and ·another customer. It is admitted that about this 
time Narcisso was struck on the head by ~ bottle throvn1 by 
appellant, as a result of which he required medical treatmentQ 
It is ·imposs:ible to determine v1rhether the bottle was thrcrvm du-ring 
the scuffle .just descI'ibed, or within a short. time:;· thereafter 
"Nhen, os appellant says, thi:) two (!1E:m, who had. been evicted., 
returned an¢l. started to throw glasses at him. In any event, at 
about 12:30 A. M. Narcisso wsnt to a hospital where his head 
injury was treated. Marchione accompanied him to the hospital 
and both returned to th~ licensed premises about 1:00 A. M. 
They testified that they returned to obtain their overcoats and 
hats; that, shortly after they then entered the barroom, appellant 
drev~- a gun from beneath the bar and fired one shot which v,rent 
wild; that Narcisso thereupon attempted to jump over the bar 
and VJ"G.S hit =Ln the upper part of the leg by a second bullet . 
fired from the gun. Appellant's version of this last occurrence 
is altogether different. He testified that when these men re­
turned· from the hospital and enteret the barroom, they began to 
throw glasses; that his head was cut vvith a glass;· that 
Narcisso jumped over the bar and pulled open a drawer which . 
Narcisso, who had worked on the ·prernises, knew contained [:l gun; 
that appellant scuffled with Narcisso to obtain possession of 
th(:) gun, during wl:dch scufi'lo two shots were fired, tl+e second 
of which struck Narcisso in the leg. 
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It is. unnecessary to attempt to· reconcile nll the 
testimony. Appellant admits that at some time during this 
eventful evening he threvv a bottle which severely injured one 
of his customers. In a written statement .given on the day 
following this occurrence, appellant admitted that Na~cisso and 
Marchione h.:::.d given him plenty of trouble for some time back and 
had previously threatened him. He ·adrni ts also that, clespi te these 
fact$, he p~rmitted· these men to frequent his premises practically 

. every.- night. On the evening in question, he allowed them to 
remain in his place for at least thre.e hours. \TVhen finally a 
disturbance· occurred, appellant seems to have taken the law into 

'his own hands. Not until after the shooting occurred were the 
Camden police notified of nny disturbance, or requested to assist 
in preserving order. 

Appellant is guilty of violation of Rule· 5 of 
Regulations No. ~;O in that he pe:i:·mitted disturbances and brmvls 
upon the licensed premises. Appellant iNas extremely fortunate 
to.receive only a fifteen day suspension under the circumstances 
of this case. 

The action of respondent is, therefore, affirmed~ 

Dated; Jun·c 29, 1938. · 

.D. FREDERICK BURNETT 
Commissioner 

9. APPELLATE DECISIONS - ROZGONYI vs. FIELDSBORO. 

ANNA ROZGONYI, ) 

Appellant, ) 

-vs-

BOROUGH COUNCIL OF THE 
BOROUGH OF FIELDSBORO, 

Respondent. 

. . . . . . . . . . . . . . . 

) 

) 

). 

) 

ON APPEAL 

CONCLUSIONS 

.James M. Davis, Jr .• , Esq., Attorney for the Appellant. 
Jay B. Tomlinson, Esq., Attorney for the Respondent. 

BY THE COMMISSIONER: 

Appellant's plenary retail consumption license was 
suspended by respondent for ten days pursuant to its finding, on 
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charges duly -preferred and heard,, that appellant on Sunday, May 
15, .19~58, obstructed the vi~w from thG sidev1alk into her barroom, 
contrary to local regulation. Hence, this appeal~ 

The regulation prov:Ldes: 

''There shall be no obstruction by vvay of 
curto.ins or otherwise 1dhich -~1ill conceal 
the vievv of thE.~ interior of any place where 
alcoholic beverages are sold, from thB street 
or -sidewalk, during th::: hours when the s~:1.le 
of alcoholic beverages h-} prohibited." 
(f:3ec •. 5 bf Ordinance of December 7 ·' 193?, 
as amended February 7, 1938)~ 

Appell;.1nt makes no attack against the reg-:.1latio:n. - It 
was approved by me on February 15, 1938, pursuant to R.S. 33:1-40 
(Control Act, Sec. 37), v1hich, vv-hil(:: enablj_ng municipalities 
to adopt such regulations, requires that they shall be~ approved 
by the State Cormn1ssioner. In view of its manifest purpose and 
·effect to prE.~vent elandestine sales froin occurring during forbid .... 
de:1. hours, :Lt i~:; - at +east in th(.~ instancE:~, as he.re, of an ordin­
ary bar•room .... a clearly reasonablE:~ regulation... See ftlleeh~n _y§_. 
_Excise Commi~_sion~rs, 7Z N.J.L. 382 (Sup .. Ct. 1906) aff'd 75 N-.J.Lo 
557 (E. and A.,. 1907}, sustaining a murdcipal regulation that nthe 
interior of the bar or business room in which liquors and other 
intoxicating drinirn ai'•r:-; sold or served under any lic'-:mse ••.• shall, 
·dur1.ng such tlme as such s::~les are prohibited by law·, be open 

. to J'ull view from tl+12 public s_treetn; Croker _vs. Ce..mden Board of 
J~xcise.? 73 N.J .1 469 (Sup., ct. 1906), similarly sustaining a 
municipal re:gulation making ,it unlav.rful for e:my saloonkeeper to 
permit c.my curtain or screen in front of. his bar on days whE-m 
sal1:;s of liquor are prohibited; Re 1oyal Order of Moose_9 Bulletin 
107, Item .:.J:; Re Hockawa ·' Bullettn 180, Item 5. Cf. Thorne ~· 
Kearny, 100 N.J.L. 228 Sup. Ct~ 1924) afftd sub. nom •.. rhotne vs. 
~as.ale, 101 N.J .Ije 418 (E. & A._ 1925) ~ . 

Appellant contends, however, that the evidence fails 
to sustain tho charg~ against her~ 

Her barroom is loca tecl at 0. corner on Fourth and 
Washington Streets in Fieldsboro, a few feet above street level. 
A double-door (with glass panes on the upper half). 2"nd 2 ordinary 
sash-windows (approximately 4-1/2 feet wide, 8-1/2 feet tall, 
and 4-1/2 fest above the sidewalk) face Pourth street, and a 
third and simil~r window faces Washington Streeto When m1obstructed, 
these w·indovrn and door-panes allow full and easy view into the 
barroom from the sidewalk. Appellant, hoYvever, maintains woolen 
curtains over th\:; lower hnlf .o:f th1:.~ ·windows and of the door-panes 
~Nhich, wt1en dravm, screen_ ths interior Qf :::1.ppellant' s preY1iise~3 from 
view from the sidewalk~ 

On Sti.nday, l\Jiay 15, 1938, · appellant ts barroo.ti1 was closed, 
in accordance with a local regulatior1 prohibit~ng licensed premises 
froni remaining open and alcoholic beverages from being sold on 
Sundays. (See Sec. 3 of Ordtnance adopted December 7, 1937.) 
However, the barroom curtains vvere completely draw:.ri, except for a 
spa.ce of 12 to 17 inches between the two halves· of the eurtain 
at one of the windows on.Fourth Street. The Chief of Police~ 
Fieldsboro testified that orily a corner of the bar was visible 
through this opening from the sidewalk. 
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There can be no gainsaying that appellant violat~d the 
regulation. -She herself, at the hearing before respondent, con­
ceded that she was guilty "in a way" -- i. e., guilty with the 
explanation tha.t she had drawn the curtains because she wanted 
"privacy". It is exactly this "pri vo.cy", v1hic·h is a br·2eding- . 
ground for sale.s or.operation during prohibited hours that the 
regulation was designed to prevent. 

The action of respondent is aff1:rmed. 
' ·~·· ,.,,·7 Ii , -_,,-.-'l··/! // ,. _.· _I 

~ )1\-t (~I;( f/rl/l'i,/ /; 

.{ 

June 30, 1938. 

Commissioner 


