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Notice of Appeal.
(F iled  December 29th, 1919).

To Messrs. Mackay & Mackay,
Attorneys of Catherine M. Rubens, P la in tiff:

Sirs:—

Ta k e  no t ic e  that the defendant appeals to the 
Court of Errors and Appeals from the whole of 
the judgment in this cause.

Dated December 26th, 1919.
Respectfully yours,

H a r t s h o r ne , I n s l e y  & V r e e l a nd , 
Attorneys of Defendant.

Grounds of Appeal. £*
(F iled  February 7th, 1920).

NEW JERSEY COURT OF ERRORS AND APPEALS.

C a t h e r in e  M. R u b e n s , \

Plaintiff-Respondent, / 

vs. \

E t h e l y n  C. P a r s o ns , \

Defendant-Appellant. I s o

The appellant states the following grounds o f 
appeal:

1. The court refused to enter a judgment of 
non-suit against respondent.

% The court refused to direct the verdict in 
favor o f appellant and against respondent.

3. Because the court permitted the respond-
ent to answer the following questions:

40
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Grounds of Appeal.

“ Q. What did you say to him?
aQ. Did you ask him if  he attended the 

poker game that he said he was going to?
“ Q. And what did you say to him?
“ Q. Did you say anything to him about

_ his marital duties ?
“ Q. And since the papers were served on 

him has he supported you?”

4. Because the court struck out the answers to 
the following questions asked the defendant:

“ Q. Was any reason given for lending that 
money?

“ Q. For the operation on his wife.
“ Q . ‘ You took another mortgage, did you

¿ not, from this plaintiff’s husband?
“A. I  did, if I  would lend them the money, 

everything I  did was for the family.”

4a. Because the court overruled the following 
question asked the defendant:

“ Q. A t the time he had been to your house 
had any reason ever been given to you for 
his wife not accompanying him?”

5. Because the court admitted in evidence a 
letter alleged to have been written to the respond-
ent’s husband by appellant which was marked 
Exhibit P-2.

6. Because the court refused to strike out the 
following answer made by respondent:

“A. . Yes, and he asked me to sign it, and 
I  refused to do so. Then he told me that he 
would leave. He threatened to leave me and 
leave the children.”

7. Because the court refused to charge the 
jury as follows:

“Your verdict must be for the defendant 
unless there appears by a fair preponder-
ance of the evidence that it  was the defend-
ant who pursued the plaintiff’s husband un-
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Grounds o f Appeal.

til she succeeded in causing him to lose his 
•affection for his w ife; and i f  it appears that 
the plaintiff’s husband was the pursuer and 
the defendant the pursued, then your ver-
dict must be for the defendant.”

8. Because the court charged the jury as fol- 10 
lows:

“ I f  you find the defendant was actuated by 
malice against the plaintiff, you may also 
add to the other damages exemplary damages 
but the evidence must show malice; it  can 
not be presumed.”

9. Because the court charged the jury as fol-
lows:

“ I f  you find for the defendant, it  w ill not 
be necessary to consider the question of a o  
damages, but if, on the contrary, you decide 
for the plaintiff, you should allow her dam-
ages for her loss of support, i f  you find from 
the evidence that her husband is not sup-
porting her on account o f his loss of affec-
tion. I f  this loss of support is from any 
other cause, it cannot be included in the 
damages.”

10. Because the court charged the jury as 
follows:

“ I f  she is entitled to recover, she is also 
entitled to recover damages for mental an- 30 
guish and injured feelings.”

11. Because the court charged the jury as 
follows:

“ In determining the damages you should 
use your own good judgment as sensible 
business men, i f  you find the plaintiff is en-
titled to a verdict.”

Respectfully yours,
H a r t s h o r ne , In s l e y  & V r e e l a nd ,

Attorneys of Appellant. 4G
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BERGEN COUNTY CIRCUIT COURT.

A c t io n  a t  

L a w .

Complaint.
(F iled  May 28th 1919).

The plaintiff above named residing at Dumont 
in the County of Bergen and State o f New Jer-
sey says:

F ir s t  Co u n t .

2 q  1. That she is now and was at all times here-
inafter mentioned the lawful w ife of Edward S.
Rubens.

2. The defendant above named, Ethelyn C.
Parsons, knowing that the plaintiff was the w ife 
of the said Edward S. Rubens and wickedly and 
maliciously intending to deprive the said plain-
tiff of the aid, comfort, society and assistance of 
her said husband and of all the benefits to which 
she was accustomed and then had o f marital con-
sortium with the said husband of the plaintiff, on 

30 the thirty dirst day of December, nineteen hundred 
and eleven, and every day thereafter up to and 
including that part of the month o f May, nineteen 
hundred and nineteen, now past, by divers arts 
and devices did alienate from the plaintiff the I
affection of her said husband, and cause her to 
lose all marital consortium with her said hus-
band, to wit, in the Borough o f Manhattan, and 
State of New York, and at Jamaica Bay, Long 
Island, New York.

10

Ca t h e r in e  M. R u b e n s ,

Plaintiff,

vs.

E t h e l y n  C. P a r s o ns ,

Defendant.

40
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Complaint.

Se c o nd  Co u n t .

1. She is now and was at all times herein-
after mentioned, the lawful w ife o f Edward S. 
Rubens.

2. The defendant above named, Ethelyn C. 
Parsons, knowing that the plaintiff was the w ife 
o f the said Edward S. Rubens and wickedly and 
maliciously intending to deprive the said plain-
tiff o f the aid, comfort, society and assistance or 
her said husband, and o f all the benefits to which 
she was accustomed, and then had o f marital con-
sortium with the said husband o f the plaintiff, on 
the twenty-first day of January, nineteen hundred 
and twelve, and on the eighteenth day of Novem-
ber, nineteen hundred and thirteen, and on each

7 2 0and every day between said dates, and on each 
and every day since November nineteen hundred 
and thirteen to the date hereof, by divers arts 
and devices did alienate from the plaintiff the 
affection o f her said husband, and cause her to 
lose all marital consortium with her said hus-
band, to wit, in the Borough o f Manhattan and 
State of New York.

Th ir d  C o u n t ,

1. She is now and was at all times herein-
after mentioned, the lawful w ife of Edward S. • 
Rubens.

2. The defendant above named, Ethelyn C. 
Parsons, knowing that the plaintiff was the w ife 
o f the said Edward S. Rubens and wickedly and 
maliciously intending to deprive the said plain-
tiff of the aid, comfort, society and assistance of 
her said husband and o f all the benefits to which 
she was accustomed and then had of marital con-
sortium with the said husband o f the plaintiff, on 
the first day of January, nineteen hundred and 40
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Complaint.

eighteen and on every day thereafter, by divers 
arts and devices did alienate from the plaintiff 
the affection o f her said husband, and cause her to 
lose all marital consortium with the said hus-
band of the plaintiff, to w it : at West Englewood, 
in the County of Bergen and State o f New Jersey.

F o ur t h  Co unt .

* 1. The plaintiff alleges that the said defend-
ant, Ethelyn C. Parsons, on the thirty-first day 
of December, nineteen hundred and eleven, at the 
Hotel Preston, in the Borough of Manhattan, 
County and State of New York and on the twenty- 
first day of January, nineteen hundred and 
twelve at the Hotel Preston in the Borough of 

^ ■ Manhattan, County and State o f New York, and 
on the eighteenth day of November, nineteen hun-
dred and thirteen at an apartment at No. 510 
West 47th 'Street, New York City, and from 
Saturday to Labor Day in the year nineteen 
hundred and seventeen in a bungalow at Jamaica 
Bay, Long Island; New York, and on the first 
day o f January, nineteen hundred and eighteen, 
up to and including the month of May, nineteen 
hundred and nineteen a t'W est Englewood, in the 
County o f Bergen and State of New Jersey, did 

30 seduce and carnally know the husband of the 
plaintiff Catherine M. Rubens.

2. In consequence of said seduction the plain-
tiff has lost the affection o f her said husband and 
has been deprived of his society and assistance 
which she otherwise would have had, and has 
suffered great distress o f mind.

P la intiff demands fifty thousand dollars ($50,- 
000.00) damages.

M a c k a y  & M a c k a y , 
40 Attorneys for Plaintiff.
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Answer.

((Filed June 12th 1919).

BERGEN COUNTY CIRCUIT COURT.

C a t h e r i n e  M .  R u b e n s ,  |

Plaintiff, I  Action at 10
v8' / Law.

E t h e l y n  C . P a r s o n s ,  V
Defendant. I

The defendant, whose place o f residence is at 
West Englewood, in the County of Bergen and! 
State of New Jersey, answering the complaint 
says:

A n s w e r TO F i r s t  C o u n t . 20

1.
No.

She
1.

admits the allegation of paragraph

2.

No.
She

2.

denies the allegation of paragraph

A n s w e r TO S e c o n d  C o u n t .

1.
No.

She
1.

admits the allegation of paragraph

2.

No.
She

2.

denies the allegation o f paragraph

3 0

A n s w e r TO T h i r d  C o u n t .

i .

No.
She

1.
admits the allegation o f paragraph

2.

No.
She

2.

denies the allegation of paragraph

40
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A ns w e r  t o  F o ur t h  Co unt .
1. She denies the allegations o f paragraphs 

No. 1 and No. 2.

W her e fo r e , this defendant prays that the said 
complaint be dismissed.

I, J. Blauvelt Hopper, Surrogate o f the County 
of Bergen, do certify that on the second day of 
March, in the year o f our Lord, one thousand 
nine hundred and twenty, administration o f the 
goods and chattels, rights and credits, which 
were of Catherine M. Rubens, late o f the County 
of Bergen, who died intestate, was granted by me 
to James W. Mercer, o f the County o f Bergen 

2G who is duly authorized to administer the same 
agreeably to law.

Witness my hand and seal o f office, this 
second day o f March, in the year of our Lord, 
one thousand nine hundred and twenty.

Hackensack, N. J., December 18, 1919. 

B e f o r e  :
H o n . W il l a r d  W. Cut l e r , Judge, and Jury. 

For the Plaintiff, Messr s. Ma o k a y  & MAc k a y ,

For the Defendant, Har t sho r ne , I ns l e y  & Y r e e - 
l a nd . W illiam  E. Decker, Esq., o f Counsel.

J. Bl a u v e l t  H opp er .
(L .S . )

Testimony.
BERGEN COUNTY CIRCUIT COURT

30
Ca t h e r ine  M. Rubi

vs.
Action at 

Law.
Et h e l y n  C. P ar so ns

Defendant.

40 W illiam  B. Mackay, Esq., of Counsel.
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Catherine M. Rubens—Direct.

The jury was empanelled, accepted and sworn. 
Mr. Mackay opened the case to the jury on be-

half o f the Plaintiff.
Mr. Decker opened the case to the jury on be-

half of the Defendant.
10

Ca t h e r ine  M. R ube ns , the Plaintiff, sworn as 
a witness in her own behalf, testified as fo llow s:

Dir e c t  Ex a min a t io n  By  Mr . Ma c k a y :

Q. Mrs. Rubens, where do you live? A. I  live 
in Dumont, New Jersey.

Q. Dumont, New Jersey? A. Yes.
Q. And you are married? A. Yes.
Q. And were married when? A. In  1904. a o
Q. In  1904? A. 1904.
Q. To your present husband? A. Yes.
Q. And what is his name? A. Edward Stanley 

Rubens.
Q. And after your marriage, did you have any 

children as a result o f the marriage? A. Yes.
Two.

Q. Two children? A . Two children.
Q. And when was the first child born, do you 

recall? A. In  January, 19— , 1905, I  believe.
Q. January o f 1905. And what was the name 30 

of that—  A. 1906, I  believe. Regina.
Q. Regina? A. Yes.
Q. She is now—  A. Fourteen years old.
Q. About fourteen years of age; and any other 

children? A. Yes; another daughter, Grace.
Q. Grace? A. Yes.
Q. And when was she born? A. She was 

bom in 1907.
Q. 1907? A . Yes.
Q. Do you remember the month? A. In  April. 40
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Catherine M. Rubens—Direct.

Q. In April of 1907. And during that time 
how did yon and your husband get along? A. 
Why, without any trouble whatsoever.

Q. What is that? A. Without any trouble; we 
never had any.

lO  Q. Without any trouble? ,A. None whatso-
ever.

Q. And up to the year 1911, how did you get 
along? A. Why, splendid up until then.

Q. Splendid? A. Yes.
Q. No trouble whatever? A. No.
Q. I  see, and when did your trouble begin? A. 

When he became acquainted with Mrs. Parsons.
Q. And do you recall when that was? A. Dur-

ing the summer of 1911.
20  Q. Yes. A. I  don’t exactly remember what 

month.
Q. No, but as near as you can give it to us. 

Where did he meet Mrs. Parsons? A. Where did 
I  meet Mrs. Parsons?

Q. Where did your husband meet her?

Mr . De c ke r : No w , i f  the Court please— 
Th e  Co ur t : Only what you know your-

self.

Q. I f  you know. A. Why, he became ac- 
30 quainted with her—

Mr . De c ke r : Do you know?
A. — in a printing concern.
Q. In a printing concern? A. To my knowl-

edge.
Q. Yes. What was your husband’s employ-

ment in 1911? A. What was it?
Q. Yes. A. Compositor in a printing estab-

lishment.
Q. And what printing establishment was it, do 

4o you know? A. I  believe it was the A rt Color, if 
I  am not mistaken.
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Catherine M. Rubens—Direct.

Q. The A rt Color? A. Yes.
Q. Do you know where it was located? A. 1

believe in 38th Street.
Q. New York City? A. Either 38th or 39th.
Q. New York City? A. Yes, New York C ity;

I  am not quite positive whether that was the IQ 
name of the concern, but that is, to the best of 
my knowledge.

Q. I  see. And do you know where Mrs. Par* 
sons was at that time? A. Well, I  believe at the 
concern they met.

Q. She was working for the concern? A. Yes.
Q. A t that time? A. Yes.
Q. And what is the first thing you actually 

know about them, i f  anything, in 1911? A. Why,
I  really was not suspicious until up to the time ao 
of December, I  believe.

Q. Of what year? A. Of 1911.
Q. Yes. And what happened then to make you 

suspicious? What occurred? A. Well, he used 
to stay out a good deal at night; that is, late in 
the afternoon—on Saturday afternoons they were 
working half a day; but he, instead o f coming 
home, why he would come late, and during the 
week he would come home late and give me all 
sorts of excuses, telling me—

30
Me . De c ke r : Now, I  object if the Court 

please.
Th e  Co ur t : No , I  do not think what he 

said to his w ife would be competent.

Th e  W it ne s s : Well, he asked me—

Mr . Ma c k a y : No . Wait a minute. Well, 
does your Honor so rule?

Th e  Co u r t : Yes, it cannot possibly be 
competent, what was said to her at that time.
He is not a party to the suit.

40
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Catherine- Mi Rubens—Direct.

Mr . Mag k ay  : Well, I am frank to admit 
that I  am a little in doubt. I  would like to 
take an exception to the ruling.

Th e  Co ur t : Y ou may take an exception.

10
(R e c e ss) .

Hackensack, N. J,, December 19, 1919, 10.00 
a. m.

Tr ia l  Re sume d .

, Ca t h e r ine ; M. Rube ns , the plaintiff, resumes 
the stand as a witness in her own behalf, and 
testifies as follows:

Direc t  Ex a min a t io n  By  Mr . Ma c k a y  (Com 
30

tinned ):
Q. You were telling us Mrs. Rubens, about 

trouble with your husband commencing in 1911, 
I  think. Is that so? A. Yes.

Q. And I  think I  asked you how the trouble 
started. I  w ill ask you that question. A. Why?

Q. Speak up loud. A. The question was when 
did—•

Q How did the trouble start in 1911? You 
said about December in 1911? A. Yes, in 1911, 

30 December, I  first discovered that there were 
things going on between my husband and Mrs. 
Parsons. ; r .

Q. And what did you discover first? A. As he 
stayed out late at nights, and as I  started to tell 
you last night, was explaining to me—

Mr . De c ke r : I f  the Court please, I  object 
to any explanation that the husband made.

Q. Did you remonstrate with him? A. I  did.

Mr . De c ke r : I  object to that.
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Catherine M . Rubens—Direct.

Th e  Co ur t : Why do you object to that?
Mr . De c ke r : On the ground that it is 

hearsay and incompetent.
Th e  Co ur t : This lady, I  suppose, is com-

petent to show acts of the husband showing 
loss of affection, what he said to her showing 10 
loss of affection; but you cannot connect 
what he said in connecting the defendant 
with it. I  think that is the distinction; 
drawn between them. I  think you may show 
anything that was said or done by the hus-
band that would show loss of affection to-
wards his wife. .

Mr . Ma c k a y  : Can she not testify to the 
acts and declarations of the other to show the 
loss of affection by the alienation? 20

Th e  Cou rt  : That is what I  am saying.
You may do that.

Mr . Ma c k a y  : I t  has been held that state-
ments made by the plaintiff’s wife while she was 
leaving the plaintiff’s house, and those which 
she made on her way to the house where she 
was stopping are admissible, as are also her 
reasons for leaving her husband and her re-
fusal to return to him at the request of the 
defendant, made after she had arrived there.
That apparently goes a little further than the 5 ' 
statement.

Th e  Co ur t : What was the reason?
Mr . Ma c k a y : The reason for her refusal

to return might involve the defendant in the 
case.

Th e  Co ur t : Well, it might and might not,
Mr . Ma c k a y : I  mean if it did, it is ad-

missible, under the decisions. . . *
Th e  Cou rt  : I  think that does not go as

4-'>
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Catherine M. Rubens—Direct.

far as that. You can ask your question, then 
I  w ill rule on it.

(Question and answer read).
Mr . De c k e r : I  object, i f  the Court

please.
i o

Q. What did you say to him?

Mr . De c ke r : I  object on the same 
grounds.

Th e  Co ur t : I  will allow that, what she 
said to her husband.

Mr . De c ke r : Note the objection.

A. The explanation Why he was staying out.
Q. An explanation as to why he was staying 

out? A. An explanation as to why he was stay- 
20 ing out at nights.

Q. What was his answer?

Mr . Decker  : I  object on the same grounds 
Th e  Co ur t : I  will allow that.

A. He said that he was spending his time with 
his mother who was sick in the hospital at the 
time.

Q. Do you know as a fact whether his mother 
was sick in the hospital? A. She was.

Q. Do you know whether he was there? A. 
80 Well, no.

Th e  Co ur t : Only what you know your-
self, madam. You cannot tell what you 
learned afterward..

Q. Do you know he was there or not? A. I 
do not.

Q. Do you know whether he spent all of his 
time there that he told you? A. I  do not know. 

Q. You do not know? A. No, not before her 
40  death.
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Catherine M. Rubens— Direct.

Q. Not before her death. Well, now, when was 
the next occasion that you recall? A. Her death 
occurred, and he went out just the same New 
Year’s Eve.

Q. What year? A. 1911, December 31st. He 
told me he was going to New York to a poker 
game, and I  know that he would never play 
poker.

Q. Does he play, do you know?

Mr . Dec ker  : I  object to that, i f  the 
Court please.

Th e  Co ur t : Only what you know. You 
cannot tell what'somebody else told you.

Mr . Ma c k a y  : She might know whether
or not he played poker. ^

Q. Do you know? A. He did not.
Q. How did you know that? A. Because I  

went after him when he went to New York.

Mr . De c ke r : Are you speaking gener-
ally, or on this one occasion.

Mr . Ma c k a y : This one occasion, Decem-
ber 31, 1911.

Th e  W it ne s s : This one occasion.
Q. You went after 'him to New York? A. Yes.
Q. And just tell us what you did? A. He went 3P 

on the seven o’clock train.
Q. From where? A. From Dumont at 7.02, I  

believe.
Q. What did you do, when did you leave? A.

I went on the same train.
Q. W ith him, or without his knowledge? A. 

Without his knowledge. And he went across 
42nd Street to Hegeman’s and Times Square, and 
there he met Mrs. Parsons.

Q. Did you see her? A. Positively. 40
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Catherine M. Rubens—Direct.

Q. See them both together? A. Saw them both 
together.

Q. Did you follow them? A. I  did.
Q. Where did they go? A. They went down 

Fourth Avenue to 26th Street.
10  Q. Walking? A. Walking.

Q. What time of night was this? A. About 
half-past eight, or quarter of nine; I  believe a 
quarter of nine.

Q. Just tell us where they went, where you 
followed them? A. They went in the Hotel 
Preston.

Q. Where is the Hotel Preston? A. Twenty- 
sixth Street and Fourth Avenue.

Q. What kind of a hotel is that? I  mean, 
20 from appearance, large or small or—  A. Well^ 

it is medium, a red brick building.
Q. A  red brick building. They went in there, 

and what did you do? A. I  waited until they 
were in, about five minutes, and then I  went in 
after them and asked the clerk to show me the 
books.

Q. The register? A. Yes.
Q. Did you look at the register? A. They were 

registered as John Renshaw from Ravina, N. Y. 
Q. John Renshaw alone? A. And wife.

30 Q. Whose handwriting? A. My husband’s 
handwriting.

Q. Did you recognize it? A. Positively.
Q. And from where, from what place, were 

they registered? A. From Ravina, N. Y.
Q. Ravina, N. Y.? A. Yes.
Q. And any room number? A. 72.
Q. Room No. 72? A. 72.
Q. Did you go up there? A. I  did not.
Q. Did you wait there? A. I  waited outside.

40 Q. How long? A. I  waited until about a 
quarter after eleven.
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Q. Did they come out during that time? A.

They did not.
Q. Did you go away before they came out? A.

I  went home.
Q. What train did you get? A. The last train 

leaving Weehawken, twelve—a few minutes after 1 
twelve. I  just exactly cannot remember the min-

utes.
Q. Is that the night that he told you he was 

going to a poker game? A. Yes.
Q. Then you arrived home about when, Mrs. 

Rubens? A. About a quarter of one or teni

minutes of one.
Q. Did your husband come home? A. No, he 

did not come home that night.
Q. He did not? A. No. 20
Q. When did he come home? A. The next

morning.
Q. What time? A. About ten minutes of 

eight.
Q. Did you say anything to him? A. Yes, I  

asked him—*

Mr . De c ke r : Now , I  object, i f  the Court 
please, to what she said to her husband or 
what her husband said to her.

Th e  Co ur t : What are the grounds? 30
M r . Dec ker  : On the ground that it is 

hearsay and incompetent.
Th e  Cou rt  : Why do you think it is 

competent, Mr. Mackay?
M r . Ma c k a y : Well, I  think any state-

ment that he may have made, which was a 
false statement, would have a bearing on the 
issue and would be a part of the res gestae, 
and would be admissible in cases o f this 
kind, under the case as laid down by the 

courts,
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Th e  Cour t  : Yon have got two counts. 
You have criminal conversation, have you 
not, one count?

Mr . Ma c k a y  : Well, I  thought, your 
Honor, while that may not be admissible on 

l©  the one count, it is improper to exclude it on 
the other; and it is the duty of the Court.* 
under the case of Rust against Oltmer, to in-
struct the jury. In  67 Atlantic Reporter, 
page 337, it clearly defines the law in that 
respect, to the effect that while it is not ad-
missible on the one count and may be ad-
missible on the other, it is the duty of the 
Court to instruct the jury in that respect.

Th e  Co ur t : H o w would it throw any 
'20 light on the subject? I  am trying to find' 

that out. How can it throw light on the 
subject outside of the count for criminal con-
versation between the husband and wife, 
when she spoke to him about it? Suppose he 
admits it? Suppose he says, “ I  admit that I 
was there.”  That certainly would not be 

r competent as showing alienation of the hus-
band’s affection. Suppose he said, “ I  was 
not there?”

Mr . Ma c k a y  : I  do not think there is a 
80 distinguishing line to that extent, your 

Honor, because the rule is, as to the loss of 
affection, I  think, a little broader than your 
Honor has stated it. In the trial cases for 
alienation of affection, it has been held in a 
number of jurisdictions that one spouse may 
testify to the acts and declarations o f thd 
other, tending to show the affection— the 
loss o f it, by the alienation.

Th e  Co ur t : That ds very true.
4 »  Mr . Ma c k a y : I  think that the question
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of his answer, after stating that he was go? 
mg to a poker game, and she knew posi-
tively that he did not go to a poker game, 
and he came home the next morning— she 
had a right to have an explanation from him 
as to where he had been and what he had 
done— has a bearing on the case o f the alien-
ation, to see whether he told the truth or 
whether he did not.

Th e  Cou rt  : I will sustain the objection
and allow you an exception.

Mr . Ma c k a y : I  ask an exception.
Th e  Co ur t : Take your exception.

Q Did you remonstrate with your husband 
when he returned the next morning?

Mr . Dec ke r  : I  object, i f  the Court please, 
on the same ground.

Th e  Co ur t : Yes, I will allow that.

A. Why, as I  said, I  asked him where he had 
been. He said he was playing poker.

Mr . De c ke r : No w , i f  the Court please, 
my objection goes to that question because 
the answer to the question brings out the 
very answer that your Honor has overruled. 

Th e  Co ur t : Strike it  out.

Q. Well, you did remonstrate with your hus-
band? A. I  did.

Q. Did you ask him i f  he attended the poker 
game that he said he was going to?

Mr . De c ke r : I  object on the same 
ground.

Th e  Cou rt  : I  will allow that.

A. He said he did.
Q. Did you ask him? A. Yes.

l f t

2 0

30  5

40
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Q. What did he say?

T h e  Co ur t : He said he did, she said.

A. He said he did.
Q. Did you remonstrate with him further? A* 

I  didn’t tell him at all that I  knew of his where-
abouts.

Q. You did not? A. No.
Q. You did not say anything to him at that 

time? A. Absolutely nothing.
Q. Now, did you still continue to live together? 

A. Yes.
Q. As husband and wife? A. Yes.
Q. And when is the next occurrence that you 

recall? A. On January 21st, 1912.
Q. 1912. That was about—  A. Sunday after- 

20 noon—
Q. That was about twenty-one days later? A. 

Yes.
Q. What were you going to say, what day of 

the week it  was? A. I t  was Sunday afternoon.
Q. Was he at home Sunday morning? A. Yes.
Q. And during part o f the afternoon? A. Yes, 

up to two o’clock.
Q. And did he go away? A. Yes.
Q. Did you ask him where he was going? A.

30 ■̂ °*
M r . De c ke r : I  object, if  the Court please.

I t  has been answered.
Th e  Co urt  : Sustained.

Q. Did he state where he was going? A. No.
Q. Did you follow him? A. I  did.
Q. And where did he go? A. Across 42nd 

Street.
Q. Did he go on the train, or how? A. Yes, 

he went on the train.40
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Q. What train, do you recall? A. 1.58, I  be-
lieve.

Q. Did yon go on the same train? A. Yes,
Q. Then what happened? A. My sister was 

with me.
Q. Is she living? A. No; she died last year. 10
Q. What was her name? A. Mrs. Pioary.
Q. Where did you go? A. W e went on the 

same train, and in 34th—in Weehawken, on the 
same ferry, and at 42nd Street he went in a 34th 
Street car, and we also; and he got off at Fourth 
Avenue and 34th Street and walked down to 33rd, 
to the subway station. There he met Mrs. Par-
sons, in the subway station, and together they 
walked down Fourth Avenue to 26th, to the 
Hotel Preston. 20

Q. Same hotel? A. Same hotel.
Q. Just continue. A. They went in, and, as 

before I  asked for the registry, and they were 
again registered as John Renshaw of Ravina, N.
Y., as Mr. and Mrs. John Renshaw. They were 
assigned to room '52.

Q. Mr. and Mrs.? A. Yes.
Q In whose handwriting? A. My husband’s 

handwriting.
Q. Did you recognize it? Did you? A. Yes.
Q. How long did you stay there? A. Why, we 

stayed there until they came out.
Q. What time did they get in there, in the 

hotel? A. I t  was about a quarter of four.
Q. What time did they come out? A. About 

half-past six.
Q. And where did they go? A. They went 

over to Colazzi’s in West 24th Street, a restau-
rant.

Q. Colazzi’s? A. Yes, Colazzi’s.
Q. On West 24th Street? A. Yes.
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Q. What is Colazzi’s? A. A  restaurant.
Q. Did you go in? A. No, we waited across 

the street.
Q. And did you see them in there? A. Saw 

them go in together.
10  Q. Did you see them in the hotel? A . No, not 

— it is not a hotel; it is a restaurant.
Q. I  mean restaurant. A. Yes.
Q. Did you see them in the restaurant? A. 

No, not from outside.
Q. Not from outside. Did you wait for them 

to come out? A. Yes, waited.
Q. How long were they in there? A. For 

about one hour.
Q. For about one hour. They eame out about 

2,0 what time? A. About half-past seven.
Q. And where did they go? A. They went 

back the same way into the Hotel Preston. They 
came out— as they were leaving at first thej* 
came out the 26th Street entrance and went back 
the same way the second time.

Q. Went back into the Hotel Preston again’  
A. Yes.

Q. A fter leaving Colazzi’s? A. Yes.
Q. Did you wait there? A. No— after they 

had gone back we did not wait at all. W e went 
30 home.

Q. What time did you arrive home? A. About 
half-past nine.

Q. Did Mr. Rubens come home? A. Yes, he 
came home on the last train.

Q. When was that? A. About a quarter of 
one.

Q. Did you speak to him when he came home’  
A. I  did.

Q. Did you ask him where he had been?
40
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Mr . De c ke r  : I  object on the same ground 
as stated before.

Th e  Co ur t : I  will sustain the objection.
Mr . Ma c k a y  : I ask an exception.
Th e  Co u r t : Take your exception.

10
Q. Did you remonstrate with him for being 

away? A. I  did.
Q. And what did you say to him?

M r . De c ke r : I  object, if  the Court please,
to that conversation which is going to bring 
out evidence that is objectionable, on the 
ground o f its being incompetent and hearsay.

Th e  Cou rt  : ! I think any conversation 
that goes to show that he lost his affection 
for his wife is competent. 20

Mr . De c ke r : I  understand that. She 
may testify, as I  understand the rule, to any 
conversation or to any acts which w ill show 
that he lost his affection for her, but she can$ 
not testify to any conversations with himi 
which w ill make evidence against this de-
fendant by hearsay.

Th e  Co ur t : That is true.
Mr . De c ke r : N o w , these questions, I  can-

not tell how they w ill be answered. She is
• *30liable to say anything, and while I  do not

want to object to a competent question, still,
at the same time, I  do not want to bring out
testimony which w ill be objectionable.

(Question and answer read).
Th e  Co ur t : What she said is competent,

• I  think. I  w ill allow that. I t  cannot bind 
your client, what she said to her husband. 
Proceed.

Q. What did you say to him? A. I  told him 40 
Where he had been and he was very angry.
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Q. What iiid  he say?

Mr . Decker  : Now, I  object.
Th e  Co ur t : I  will sustain that.

Q. How did his anger manifest itself? A. 
l©  Why, he didn’t speak to me until two days laJter.

Q. Did you say anything to him about his 
marital duties?

Mr . De c ke r  : I  object, i f  the Court please.
Th e  Co ur t : What she said to him, I  

think, is proper.

Q. What did you say to him? A . Why, he 
must not treat me in such a way; that I  don’t 
deserve treatment like that; I  have been a  true 

ao  wife to him.
Q i. Let us have the whole testimony, Mrs. Rubens. 

Do not be afraid to speak out. W e want to know 
what you said to him. You remonstrated and 
you said something. Tell the story so that we 
can haye it, when he came home. A . As I  said, 
he was very angry. He did not speak to me for 
about two days.

Q. You told him where he had been, you say? 
A. Yes.

Q. What did you say to him? What words did 
80  you use? A. Why, I  told him I  had been to New 

York after him, and found out where he had 
been.

Q. Did you mention any names? A. I  did.
Q. What did you say to him? A. I  said that 

I  followed him across 42nd Street and saw him 
meet Mrs. Parsons in the 33rd Street station and 
go over to the Hotel Preston, and from there to 
Colazzi’s, and back again to the Hotel Preston. 
And, as I  said, he was very angry, and said that, 

40  at first, “ Who has been telling me, and, o f course,
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then I  told him that I  followed, and he did not 
say any more until about two days later, and 
then he told me he was very sorry it  occurred.

Me . Dec ker  : I  object, if the Court please. 
Th e  Co ur t : I  think what he said would 

not be competent about that.

Q. That was about two days later? A. Yes. 
He was very sorry it had occurred.

Th e  Cou rt  : No, no. I  do not think that 
is competent, what he told you about it. I  
will sustain the objection as far as that goes.

Q. Well, did he say whether or not he still had 
affection for you? A. He did, yes. He told me 
that I  was the only woman he loved.

Q. Did he say whether or not it  would hap-
pen again? A. He said, no, it  would not; it was 
a mistake, and that he was sorry.

Q, And so you continued to live together? A. 
I  did, because he promised to— never to allow it 
again.

Q. Now then, after that, what was the next 
occurrence that you recall? A. Mrs. Parsons 
came to visit us, and occasionally he would take 
the children along, two or three.

Mr . De c ke r : When was that?

so

30

Th e  W it ne s s : Twice—but I  don’t know the 
dates, when we have been over there or when she 
has been over, after this occurrence.

Q. I  want you to follow it down, as near as 
you can, after January 21, 1912. You say Mrs. 
Parsons came to the house? A. Yes.

Q. Where and when? A. W e lived in Dumont, 
but I  couldn’t  say— she has been there a number 
of times, so, therefore, I  couldn’t say exactly. 40
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Q. Well, about. How long was it after you 
saw them in the Hotel Preston the last time? A. 
About two months after that.

Q. About two months after. Whom did she 
come to the house with? A. W ith her daughter, 

10 i  believe. I  am not quite positive.
Q. When did she come? A. They came in the 

evening with my husband.
Q. W ith your husband? A. Yes.
Q. Did he introduce you? A. I  knew Mrs. 

Parsons before.
Q. You had. known her before? A. Yes.
Q. And. what took place at the house that eve* 

ning? A. W e went to a dance.
' Q. A ll of you? A. Yes. And she went—they 

2 o stayed all night and went in in the morning.
Q. W ith your husband? A. Yes.
Q. And her daughter? A. No, I  think that—  

when the daughter was there he did not go in in 
the morning with Mrs. Parsons. I t  was one time 
alone when she was that that she went to New 
York in the morning with my husband.

Q. I  am asking you about that particular time 
that you are telling us about, when he came out 
and went to a dance. A. They did not go in 
right away.

30 Q. What did happen? A. They went in around 
two o’clock to New York.

Mr . De c ke r : What did you say, they or 
she went in?

Th e  W it ness  : Mrs. Parsons and her daugh-
ter.

By  Th e  Co u r t :
Q. Your husband went in in the morning? A. 

4 Well, it was a holiday.
Q. Did he go in with them? A. No.
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By  Me . Ma c k a y :
Q. What was the next occurrence after that, 

Mrs. Ruhens? A. Why, it was— a transfer mort-
gage took place in the meantime. He had asked 
me to let Mrs. Parsons assume that. I t  was a 
second mortgage on our home for $800., and he 
asked me to let Mrs. Parsons make the six per 
cent, transfer the mortgage, and he said it would 
make it easier for him when he would have to 
make the payments. Therefore it made no differ-
ence to me who held the mortgage, and I  con-
sented. The mortgage was transferred.

Q. When was that? A. I  don’t just remember 
the dates.

Q. What year? A. I  mean I  don’t just re-
member the year.

Q. What was shortly around this time? A. I 
—no, I  think it was in the summer, about three 
months later; four months later, perhaps. The 
mortgage was transferred.

Q. The mortgage was transferred? A. Yes.
Q. The amount? A. $800.
Q. That was the second mortgage? A. Yes.
Q. And when again did any trouble occur of 

any kind after that date? A. Why, Mrs. Par-
sons bought a farm in iStewartsville, New Jer-1 
sey, and instead of moving on a farm, as she 
said she would, she took up an apartment in 
West 47th Street, 510.

Q. 510? A. Yes. And she would go up to the 
farm on Saturdays and Sundays. He visited 
there occasionally, and in September he told me 
that he had been to a doctor, and the doctor 
told him that his lungs were slightly weak, and 
he was in a weakened condition, and he ought to 
have a change, so he was going to the moun-» 
tains. So I  helped him get ready, and after he 40
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was gone a few days lie sent word that the air 
did not agree with him there and that he was on 
Mrs. Parsons’ farm ; and after he had been there 
a little while Mrs. Parsons gave up her position1 
and went to the farm to stay there.

Mb. De c k e b : Are you telling what you 
know of your own knowledge, or hearsay?

Th e  W it n e s s : What I  know of my own 
knowledge.

Mb . De c k e b : How  do you know it?

Th e  W it n e s s : Because I  know men that have 
been working there.

Mb. De c k e b : What they told you?

Th e  W it n e s s : Yes.

Th e  Co u b t : Strike it out.

Q. Were you up there? A. No, I  was not up 
there myself. ;

Th e  Coubt  : Strike that out. O f course, 
Mr. Mackay, you cannot put in what some 
men told her.

Th e  W it n e s s : W ell, my husband wrote me 
and told me that she was there.

Q. Did your husband tell you? A. Yes, in the 
letter.

Mb. Ma c k a y : That is admissible, I  think* 
your Honor.

Th e  W it n e s s : And he said—
Q. Your husband was then away from home 

at that time for how long? A. For about six 
Weeks.

Q. For about six weeks. Did you go to visit 
him? A. Not while he was away.

40
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Q. Did lie communicate with you? A. Yes,
Q. And when he came back did you live to-

gether? A. Yes.
Q. How? A. I  didn’t  know there was any-

thing wrong, because I  thought that, as he prom-
ised before, that he—» 10

M r . De c k e r : I  move to strike that out.

Q. You trusted to his promise that he had 
made to you? A. Yes.

Q. When he came back then you lived together 
as husband and w ife? A. Yes.

Q. How did you get along then? A. W e were 
only together for about two weeks when I  dis-
covered that there was still things going on be-
tween him and Mrs. Parsons.

2 OQ. What did you discover? A. Mrs. Parsons 
would write letters almost every day; at least 
every other day.

Q. Yes. Have you those letters? A . No, T, 
have not. I  only have one.

Q. Only one. Is this the letter (handing paper 
to witness) ? A. Yes, that is the letter.

Q. Do you know the handwriting? A. I  do.
Q. Whose handwriting is it? A. Mrs. Par-

sons’,
Q. Do you know whose handwriting that is so 

(opening paper)? A. Mrs. Parsons’.
Q. Her own handwriting? A. Her own hand-

writing.

Q. Do you know whose handwriting that is 
(handing slip of paper to witness)? A . Mrs. 
Parsons’ also.

Mr . Ma c k a y  : I  offer these in evidence.
Mr . De c k e r : N o w , i f  the Court please, 

before they are admitted in evidence, I  want 
to cross examine this plaintiff upon them.

T h e  Co u r t : Yes, you may.
40
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By  Mr . De c ke r :
Q. This envelope which is postmarked Novem-

ber 14, 1913, is addressed to Mr. Edward S.
Eubens, Dumont, New Jersey, is it not? A. Yes.

Q. How did you get possession of the letter?
IQ  A. I  took and opened it.

Q. Where did you take it  from? A. When it 
was sent to the house.

Q. From the Post Office authorities? A. No, 
when it  was brought t'o our house.

Q. Who brought it to your house? A. The 
children.

Q. Who? A. One o f my daughters.
Q. Where did she get it from? A. From the 

Post Office.
Q. And brought it to your house? A. Yes.
Q. And you took it and opened it? A. Yes. 1

Mr . Dec ker  : Now, if the Court please;
I  object to the use of this letter on this 
ground. Under the Act of Congress it is 
made a misdemeanor for anybody, other 
than the person to whom mail is addressed, 
to open it ; and I  object to the use o f it by 
this plaintiff in this case because she came 
into possession of it  by an illegal act.

Th e  Cou rt  : Does that make it incom-
petent?

Mr . De c ke r : I t  may not make it incom-
petent, but estops her from using it.

Th e  Co ur t : Where do you find any au-
thority to base that upon? y

Mr . De c ke r : I have no authority except 
the section of the Federal Statutes.

Th e  Co u r t : She may be amenable to the 
statute for violating it, but does that make 
it incompetent?

Mr . De c ke r : I  understand the rule to be

ao

so

40
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that a person cannot violate the law in order 
to obtain evidence to use in civil suits. .

By  Th e  Co u r t :
Q. What was included in that letter, Mrs. 

Rubens? What was included in that envelope?
A. A  letter from Mrs. Parsons addressed to-----

Q. Which one? A. The letter that Mr. Mackay 
has in his hand.

Th e  Co ur t : Let us find out first what 
was enclosed in that envelope.

By  Mr . Ma c k a y :
Q. What was enclosed in this? A. Just one 

letter that Mr. Mackay holds in his hand.

Th e  Co ur t : A s far as that is concerned, 20 
I  will admit them. Take your exception.

Mr . De c ke r : Note the exception.
Envelope marked P-1.
Letter marked P-2.

Q What was enclosed in the other letters?
You said other letters were written? A. I  did' 
not read them. This is the only letter that I  
took to read. He destroyed all letters because I  
knew her handwriting. The minute it  was 
brought in I  knew it was from Mrs. Parsons. „ 0 .

Q. This little slip, what do you know about 
that (handing slip of paper to witness) ? A.
That was in a letter sent by Mrs. Parsons’ daugh-
ter to my husband, and as he opened this letter, 
this little slip was folded up like this and fell 
out.

Q. On the floor? A. On the floor.
Q. Did you pick it up? A. I  picked it up.
Q. Say anything to him about it? A. No, ab-

solutely nothing.
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Q. Whose handwriting is it? A. Mrs. Par-
sons’.

Q. Do you recognize it as her handwriting? 
A. Yes.

Me . Mac kay  : 1 will offer it in evidence.
Th e  Co ur t : When was it received? 

About when was it?

T h e  W it ne s s : On N o v e m b e r  18th .

Th e  Co ur t : What year?

Th e  W it ne s s : ’14— 1913.

Slip of paper marked P-3.
Mr. Mackay reads Exhibit P-3 to the Jury.
Mr. Mackay reads Exhibits P-2 and P-3 to 

the JUIT-
Q. Now, after that, Mrs. Rubens, suppose you 

tell us what next happened? A. When this 
letter arrived from her daughter,-—when this 
letter arrived from her daughter, when I  got in 
possession of that slip, I  went down to his place 
of business and waited for him, to see whether 
Mrs. Parsons would be there or not, whether he 
would go to Mrs. Parsons’, and she met him out-
side of the building; and together they walked
up Tenth Avenue— this was in 43rd Street, in 

30 743rd Street, 43rd; the place was called the Red-
fields.

Q. What? A. Redflelds.
Q. Redfields? A. Yes. She met him there, 

and together they walked up Tenth Avenue, go-
ing into a few stores, stepping into one I  know1 
was a butcher shop, and from there they went up 
to her apartment, to 510 West 47th Street, and 
went in together, while I  stayed out there until 
about a quarter after eleven.

Q. A t night? A. Yes. And then I  went to the4o
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ferry to get the last train home. He also came 
home on the last train, and I  got in the house a 
few minutes after he did. Of course I  told him 
where I  had been. I  accused him of the letter 
and all, and he said, “ Well,”—

Mr . De c ke r : No w , I object, if the Court 
please.

Mr . Ma c k a y : I  think that is admissible, 
your Honor.

Th e  Co ur t : No , I  do not think what he 
said would be competent.

Mr . Ma c k a y  : Suppose he said that he
had lost his affection for her?

Th e  Co ur t : Well, you can ask that ques-
tion and find out. The question was broad.
I t  may bring in a lot of testimony that is 20 
not competent.

Q. Well, you accused him of it? A. Yes.
Q. Just tell us as near as you can recall, with-

out telling what he said, what you said to him, 
just the words you used, as near as you can give 
it to use. A. I  told him that he had been with 
Mrs. Parsons in her apartment, and he—

Q. No. Now did he say at that time whether 
he had lost his affection for you? A. He did.

Q. Did he? A. Yes. 3a
Q. And in what words did he say he had lost 

it? A. He said that Mrs. Parsons was the only 
woman he cared for, that my love and affection 
could not be compared with a woman of Mrs. 
Parsons’ experience, and that he hoped at some 
day to marry Mrs. Parsons.

Q. Now, did he stay in the house? A. He did.
Q. Did you live together? A. Not as man and 

wife.
Q. Do you know of any occurrence after that? 40
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Wliat date was that that he made that statement? 
A. That was November 14, 1913.

Q. 1913? A. Yes.
Q. That was—  A. Right after this letter; 

right after this letter.
Q. This letter is postmarked November 14th. 

Was it right after the receipt? A. No, no, No-
vember, 18th.

Q. November 18th? A. 18th. I  made a mis- 
:ake in the date.

Q. Now, you did not live as husband and wife 
liter that. Did you live in the same house? A. 
Yes.

Q. Did he support you? A. Partly.
Q. And the children? A. Partly.

20 Q. Did you have any employment? A. Why.
I  had people staying at my house, boarders.

Q. That brought in some money? A. Yes.
Q. And he paid the balance, was that it? A. 

Yes.
Q. A fter that what occurred that comes to

your mind of any consequence? A. W e lived
apart; that is, not as man and wife, but in— he
again had money added to the mortgage. He had
money added to the mortgage.

Q. Increased the mortgage? A. Increased the 30 ,mortgage.
Q. Mrs. Parsons’ mortgage? A. Yes, and he 

asked me to sign it, and I  refused to do so. Then 
he told me that he would leave. He threatened 
to leave me and leave the children.

Mb . De c ke r : I  object to that.
Th e  Co ur t : I  think that is competent. 

I  will let that stand.

A. (Continuing) So I  signed it for peace 
40 sake, and then he told me it would not be re-
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corded, but it was recorded. And then in 1917 
he told me— or he told the children, rather* be-
cause father was on a visit.

Mr . De c ke r : No w, wait; one minute.
Th e  Co ur t : Only what you know your- 

self, madam.

Th e  W it ness  : That is what I  am trying to 
say.

Th e  Co ur t : Were you there, and did you 
hear this?

Q. Were you there? A. Yes.
Q. Then tell it. A. He didn’t want father to 

know how we were living, so he gave an ex-
planation in the room, and the children were 
there also, that he was going to a friend of his 20 
having a bungalow in Jamaica Bay, naming a 
certain man, and he was going there fishing.
This was over Labor Day. And he went here, 
and the same party that he was supposed to—

Mr . De c ke r : One minute. Do yon know 
this? Do you know this, of your own knowl-
edge, or is it what someone told you?

Th e  W it ne s s : No; I  was right there when 
he said it.

30
Mr . De c ke r : Y ou said he went there.

Th e  W it ne s s : Consequently, he took his fish-
ing utensils and things along.

Mr . De c ke r  : Did you see him go to Jama-
ica Bay?

Th e  W it ne s s : I  did not.

Th e  Co u r t : Well, proceed. He said he 
was going to Jamaica Bay. Then what else 
happened?
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Th e  W it n e s s : The friend that he was sup-
posed to be with came to the house the Sunday 
before Labor Day asking for him, so I  knew that he 
was not there, not with this party, not with this 
certain man.

Q. He told you he was going with a certain 
10  man fishing? A. Yes, to a certain man having a 

bungalow in Jamaica Bay.
Q. Who was that man? A. A  man by the name 

of Mr. Dreyfus.
Q. A fter your husband left did this Mr. Drey-

fus come to the house? A. Yes. He went there 
right from work, Saturday; right after leaving the 
office he went to Jamaica.

Q. SO' that he did not go to Mr. Dreyfus’ place? 
A . No.

Mr . De c k e r : I f  you know.

Th e  W it ne ss  : I  know that because Mr. Drey-
fus was looking for him.

Th e  'Co ur t  : How soon after your husband 
left did Mr. Dreyfus come?

Th e  W it n e s s : M y husband went to work on 
Saturday morning, and he did not home until 
Monday night, and Mr. Dreyfus came on Sunday, 
— 'Sunday, between eleven and twelve.

80 Q. When your husband came back Monday 
night, did you speak to him about it? A . I  did.

Q. What did you say to him? A. I  told him 
that Mr. Dreyfus had been looking for him and 
he had not been w'ith him and, consequently, I  ac-
cused him of being with Mrs. Parsons, and he 

said—

Mr . De c k e r : One minute.

Q. Now, did he say anything then at that time
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to show that he had no affection for you, that he 
had lost his affection for you? A. Yes.

'Q. What did he say? A. He said he would do 
as he liked; he would go wherever he pleased; it 
made absolutely no difference to him what I  
would say or what I  would do.

Q. This was in what year? A. 1917.
Q. W hat month, Mrs. Rubens? A. September.
Q. September. And when after that did you 

have any further trouble or occurrence o f any 
kind? A. The following year I  lost my sister, and

Q. Was that the sister who was with you on 
that night? A. Yes, in 1918. And he was selling 
her house, telling me that a friend o f his from 
New York was buying it. So he went down to 20 
West Englewood. My mother and another sister 
were staying down there after mv sister’s death; 
that is, during her illness and death, and he 
brought Mrs. Parsons there. She was the buyer.
She wanted to buy the house.

M r . De c k e r : When was this?

Th e  W it ne s s  : 1918.

Mr . De c k e r : W hat day o f the month?

Q. What month? A. February, I  believe. 30
Q. February, 1919? A. Yes.

Mr . De c k e r : Where was this house?

T h e  W it n e s s : In  West Englewood. \

Th e  Co ur t  : Proceed.

Q. This was at West Englewood, was it? A.

Yes.
Q. You say that Mrs. Parsons wanted to buy a 

house there? A. He did not tell me Mrs. Parsons 40
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at the time. He told me a friend of his, an ac-
quaintance of his from New York.

Q. Did he mention any name? A. Yes, a man 
by the name of Dans.

Q. Dans? A. Yes.
10  Q. What happened in that connection? A. 

What is that?
Q. What happened in that connection, when he 

told you that a man by the name of Dans was go-
ing to buy the house? A. When he came home he 
told me it was Mrs. Parsons that was there, and 
that she was buying the house, and that my 
mother snubbed her and my sister refused to let 
her see the rooms. And, of course, he scolded me 
on account of it.

20 Q. How far is West Englewood from Dumont? 
A. They are two stations apart. Bergenfleld is 
between Dumont and West Englewood; Bergen- 
field to Dumont.

Q. Did Mrs. Parsons buy a house at West Engle-
wood? A. She did.

Q. When was it? A. I  believe the end of Feb-
ruary, or perhaps the first part of March.

Q. What year? A. 1918.
Q. Did she live there? A. Yes.
Q. How long? A. She is living there now.

8:0 Q. She is living there now, still. Do you know 
whether she still owns the house or not? A. I  be-
lieve she does.

Q. Still in her name?

Mu. De c ke r : Yo u do not know?

A. I  am not quite sure.
Q. Were you not present in my office when your 

testimony was taken before trial? A. Yes.
Q. Was not Mrs. Parsons there? A. No.

40
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Q. You did not see her? You were not present 
when she testified, were you? A. No.

•Q. W e brought it down to February, 1918. 
What happened since February, 1918? A. I  for-
got to say another part.

Q. Another occasion? A. Yes. Can I  say it 10 
now?

Q. When was it? Yes. A. In December, 1917.
Q. Yes. What was it?  A. Not 1917—yes,

1917.
Q. What was it? A. He offered me, that is,

Mrs. Parsons, through him, offered the mortgage 
papers for divorce.

Mr . De c ke r : One minute. Was this con-
versation with your husband?

Th e  W it ne s s : A  conversation between my hus-
band and myself.

Q. Showing his loss of affection for you? A.
Yes.

Q. Just tell us what it was then. What did he 
say to you? A. He said, as soon as divorce pro-
ceedings would be started Mrs. Parsons—

Mr . De c ke r : He said this, the husband 
said it?

Th e  W it ne s s : Yes.

Mr . De c ke r : I  object, i f  the Court please, 
on the same ground.

Th e  W it ne s s : Well, it was the conversation 
we had together. He asked me for the divorce.

Mr . De c ke r : I  object to it as incoippe-
tent for this witness to tell what her hus-
band told her somebody else said.

Th e  Co u r t : Yes, I think that is true.
The fact that her husband asked her for a * 0

m
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divorce would be competent. Do you not 
think that is competent?

Mr . De c ke r : She has not said that.

Th e  W it ne s s : I  said he asked me for the 
divorce.

Mr . Dec ke r  : I  understood you to say that
he said that Mrs. Parsons wanted you to get 
a divorce. So I  understood it.

Th e  W it ness  : Mrs. Parsons would give me the
mortgage papers, providing that I  would consent 

to a divorce.

Mr . De c ke r : Your husband said that to 

you?

20

30

40

Th e  W it ne s s : Yes.

Mr . De c ke r : I  ask that the jury be in-
structed to disregard this so far as this de-
fendant is concerned.

Th e  Co u r t : Yes, any statement that he
made about Mrs. Parsons is incompetent. 
What she said about beginning the divorce is 

competent.
Mr . Mac k  a y  : I  ask an exception.

Q. What was the amount of the mortgage at

that time? A. $1700. .
Q. And that mortgage was to be cancelled. A.

Yes.
I  Is that it? A. Yes. - .
l  The mortgage was to be cancelled on the

,, A. Yes.
And what house was that on? A. In t e

house in Dumont.
Q. Where you were living? A.

were living in.
Q. What did you say when your

The house we 

husband asked
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for a divorce? A. I told him I  would never* con-
sent to it.

Q. Now, is there any other occurrence you want 
to relate to us? A. In 1919—

Th e  Co ur t : Proceed.

A. (Continuing) In April 16, 1919, a letter 
came from Mrs. Parsons, addressed to my hus-
band, and he opened it and laid it down on the 
table, and he said in that letter she had trans-
ferred the mortgage, or, rather, sold it— I do not 
know exactly which— but she was not the owner 
of the mortgage any more and she had nothing to 
do with it. So he threw down the letter and told 
me that he wanted absolutely nothing—they could 
take the house and sell it; he did not care; and so  
that he was. not going to do anything at all. 
When he offered me the divorce, or asked me for 
the divorce, he said Mrs. Parsons would compel 
me to submit to the divorce.

Mr . De c ke r : I object, if the Court please.
Th e  Co ur t : Strike that out.

Th e  W it ne s s : (He said that.
<Q. When he asked you for the divorce at that 

time? Did he speak again about the divorce in 
1919? April? A. No, this was 1918, when he 8<* 
made that statement, and told me that she would 
— that they would compel me to.

Q. No, but when the letter came? A. Two days 
later he said that he was tired of such a life ; 
that the sooner we would have this thing over 
the better it would be.

Q. Did he say whether he had any affection for 
you? A. Yes, he wanted to— he wanted to have 
Mrs. Parsons* he loved her only.

Q. He told you that? A.. Yes. 40
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Q. That was as late as when? A. As December 
— that is April 16th.

Q. 1919? A , 1919.
Q. Was that the same date this letter came 

that you speak about? A. Yes.
Q. Have you that letter? A. I  have the letter, 

but I  believe it is not the letter that came that 
day.

iQ. What is that? A. It  is not the letter that 
came that day*

Q. It  is not the letter? A. No.
Q. Who received that letter? A. This letter 

also was received by Mr. Rubens, but I found that 
letter afterwards and held it for in comparison of 
the handwriting (handing paper to counsel).

» 0. Q. That is from Mrs. Parsons, is it not? A. 

Yes.
Q. That relates to the mortgage? A. Yes.
Q. Is that the one you mentioned? A. No; but 

there is one came later than that.
Q. Addressed to whom? A. Addressed to Mr. 

Rubens, to my knowledge.
Q. Alone, or to both of you? A. I  think to Mr. 

Rubens alone; I  am not quite positive.
■Q. Well, did you see it? A. Yes, but I
Q. What became of it? Did you have it or did 

he have it? A. He laid it  down. He laid it on 
the table for me to see, and it was laying there. 
I  do not know whether I  saved it. I  did save it, 
but 1 did not really know exactly where I  put it.

Q. You do not? A. No. I  suppose I  could 
really have looked it up. I  did not think it was 

necessary.
Q. Did you look for it? A. No, I  did not. 1 

did not think it Avas necessary.
I t  does relate to the mortgage.

M r . Ma c k a y  : I  will offer that in evidence.
40



43

Catherine M. Rubens— Direct.

Marked P-4 and P-5.

Q. Do you know anything about January 1st, 
1918? Did you tell us anything about January 
1st, 1918, at West Englewood? A. January 1st, 
1918?

Q. Do you recall any such date? A. No.
Q. Nothing on that date. Is your husband 

living with you today? A. Yes.
Q. In the house? A. Yes.
|Q. As husband and wife? A, No.
Q. You have not lived as husband and wife?

A. No.
Q. You do not have any marital relations of 

any kind? A. No, sir.
Q. Is he supporting you? A. He is not.
Q. Giving you any money? A. He is not.
Q. When was the last he gave you money? A. 

Some time in* May, 1919.
Q. In May, 1919. When did you start this 

case? A. In May, the 1st of May, I  believe. I  
have been to you before, but we came to the under-
standing in May 1st, I  believe.

Q. That is, we did? A. Yes.
Q. About starting the case? A. Yes.
Q. And since the papers were served on him has 

he supported you? A. He has not. 30

Mr . De c ke r : I  object, if  the Court please.
That is not competent.

Th e  Co ur t : I  suppose it is competent to 
show the relationship between the parties.

Mr . De c ke r : It  occurred since the suit 
was started.

Th e  Co ur t : I  will allow that.

Q. How long before the month of May did he 
give you any money? A. Well, he gave me very 4Q 
little, just partly supporting the house.
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Q. Is there anything else you wanted to state 
that you have omitted? A. No, only that they 
have been together April 17, 1919.

Q. April, when? A. 17th. ,
Q. April, 1919? A. Yes, 1919. 

i o  q . where were they together? A. They met in  

the 42nd 'Street station.
Q. Did you see them? A. Yes.
q. What time of day was it? A. About 6.15, 

I believe—no; 5.15.
Q. They met where? A. They went across the 

ferry.
Q. They met at the ferry? A. Yes.
Q. 42nd Street? A. Yes.
Q. And where did they go? A. They rode home 

20 together. Mrs. Parsons was getting off at West 
Englewood, and he remained in the train. Is that 
the last you saw them together? A. That is the 
last, to my knowledge, but I  have a witness that 

has seen him.

T h e  'C o u r t  : N o ,  no .

M r . M a c k a y  : No. Cross ex a m in e .

C r o s s  E x a m i n a t i o n  B y  M r . D e c k e r  :

T w o  p a p e r s  w e r e  m a rk e d  re s p e c t iv e ly  D-l 
8 0  fo r  id e n t if ic a t io n  a n d 1 Di-2 f o r  Id e n t if ic a t io n .

Q. I  show you a letter dated April, 28, 1915, 
marked D-l for identification, and ask you i f  that 
letter is in your handwriting and that signature 

is yours? A. It  is.
Q. I  show you another letter, dated November 

7 1912 marked D-2 for identification, and ask 
you if that is in your handwriting and your signa-

ture? A. I t  is.
Q . I  s h o w  y o u  a n o th e r  le t t e r  d a t e d  A p r i l  18.

40
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1913, and ask you whose handwriting that letter 
is in? A. My daughter’s, youngest daughter.

Q. Your youngest daughter, Grace Rubens? A.
Yes,

Paper marked D-3 for Identification. ^

Q. Now, Mrs. Rubens, when did you get ac-
quainted with the defendant Mrs. Parsons the 
first time? A. During the summer of 1911.

Q. And how did you get acquainted with her?
Did your husband introduce you to her? A. He 
did.

Q. Where? A. In  the Art Color Printing.
Q. A t the A rt Color Printing Company, New 

York? A. Yes.
Q. That was where your husband was employ- ao 

ed? A. Yes.
Q What is your husband’s business? A. 

Printing. He was a compositor there.
Q. You knew that Mrs. Parsons was a proof-

reader, did you not? A. Yes.
Q. Now, your husband told you that he wanted 

you to meet Mrs. Parsons, did he not? A. He 
did.

Q. Did he tell you why? A. He told me that 
— how nice and affectionate— how sympathetic 
and understanding and how good she was, and 30 
he wanted me to meet her.

Q. What did you understand him to mean by 
saying how good she was? A. How pleasant, and 
all the things like that.

Q. You knew that* she had loaned your husband 
money, did you not? A. Yes.

Q. And you knew that the money was loaned 
to him to pay for the services o f a physician on 
account of your illness, did you not? A. W ell—

Q- No. Answer my question, please. A. The 40
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money was loaned. Mrs. Parsons offered the 
money. The money was not needed for the 
operation.

Q. Your husband took the money, though? 
A. Yes, he took the money.

10 Q. And you were operated on at that time? 
A. Yes, but— a minor operation done at home.

Q. And the money was loaned to your husband 
for that purpose, was it  not? A. Yes.

Q. Now, your husband told you subsequently, 
after he got well, that Mrs. Parsons had been 
very kind to him, did he not? A. Yes.

Q. And he said that was the reason that he 
wanted you to meet her; is not that so? A. Yes.

Q. And did you meet her? A. I  did.
¿a  Q- And you invited her to your house, did you 

not? A- Yes.
Q. And she came to your house? A. Yes.
Q. How often did she come to your house? A. 

Oh, I  can’t just remember ; about, perhaps, ever$ 
two or three months. I  can’t  say how frequently.

Q. She came to your house when there was 
going to be a dance or entertainment at Dumont? 
A. Yes.

Q. She Came out in the evening with your 
husband on the train, did she not? A. No, I  do 

&0 not believe she came with my husband. I  be' 
lieve she came alone.

Q. She went to the dance, did she not? A* 
Yes.

Q. You went to the dance? A. Yes.
Q. Your husband went to the dance? A. Yes.
Q. She stayed all night? A. Yes.
Q. And her daughter was with her frequently, 

w7as she not? A. Not at that time.
Q. But her daughter has been to your house 

40 with her, has she not? A. Not up to this. A fter 
that.
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Q. The next morning when she went to New 
York, she went on the same train with your hus-
band, did she not? A. Yes. H

Q. And it was perfectly natural that she 
'should go on the same train? A. Yes.

Q. Now, that took place during 1911, did it' 10 
not? In  1912? A. Yes.

Q. In  1913? A. No, this took place 1911, 1 
think; 1911,

Q. W hat about 1912? She visited your house 
in 1912, did she not? A. Yes, she did.

Q. She visited your house in 1913? A. Yes—  
no, not after 1913; not after this— in the first 
part of 1913 she did.

Q. But not after what? A. Not after the oc-
currence with the letter. 20

Q. And when was that? A. That was Noi 
vember 18th.

Q. That was in November—  A. That was in 
November 18th.

Q. 1913? A. No, that— I  do not exactly re-
member that day that letter came. I  believe it 
is 19—

Q. The letter is postmarked 1914? , A. 1914, 
yes; and 1918 was when the other letter came.

Q. You say she has not visited your house 
since 1913? A. She has not visited our hduse 33 
since this affair, the letter.

Q. Which letter do you mean, the letter of 
1913 or 1918? A. The letter o f 1913.

Q. Now, coming down to New Year’s Eve of 
1911, that was December 31, 1911, was it not?
A. Yes.

Q. You say you were suspicious o f your hus-
band? A. Yes.

Q. And you started out to find out whether 
your suspicions were well grounded? A. Yes.
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Q. W hat made you suspicious o f your hus-
band? A. Because he was spending the time 
away from home at night.

Q. Because he spent his time away from home 
at night. Now, you say you went on the seven 

10 o’clock train from Dumont? A. Yes.
Q. Did he know you were going on the train? 

A. No, he did not.
Q. Did he see you? A. No— not to my knowl-

edge.
Q. Not to your knowledge? A. No. He didn’t 

say he did.
Q. Is that the only reason that you think he 

did not see you, because he did not say so? A. 
He may have seen m e; I  don’ t know.

20  Q. There were not very many people that went 
down on that train from Dumont that night, 
were there? A. Oh, yes.

Q. How many were there? A. Oh, I  don’t re 
member that, and you know it is dark.

Q. How big a train was it?  A. Why, I  don’t 
know; about four or five cars.

Q. Four or five cars? Did you ride in the 
same car with him? A. Yes.

Q. In  the same car with him on the train? A. 
No, no, he went to the smoker.

Q. He went to the smoking ear. Did you set* 
him get off the train? A. Yes.

Q. Then he crossed over—  A. I  saw him
walking up to the ferry.

Q. What? A. Saw him walking up towards 
the ferry.

Q. W hat ferry did you go over? A . The Wee- 
hawken, 42nd Street.

Q. W hat ferry did he go over? A. The same.
Q. And then what did he do after he got over 

4*° there? A . He walked across 42nd Street to 
Times Square.
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Q. What did you do? A. I  walked after Mm.
Q. How far back of him were you? A, About 

40 feet, 40 or 50 feet.
Q. And then what happened? A. He went in 

Hegeman’s drugstore.
Q. In where? A. Hegeman’s, Biker & Hege- 10 

man’s.
Q. Where is that? A. Times Square.
Q. That is the corner of 42nd Street and 

Broadway, is it not? i Then what happened? Did 
you go in the store? A. Yes. He met Mrs, 
Parsons.

Q. Did you go in the drug store? A. I  waited 
until they came out.

Q. You waited outside? A. I  waited. They
just went in and had been in five minutes. He 20
came out with Mrs. Parsons.

Q. He came out with Mrs. Parsons? A. Yes.
Q. How tar were they from you? A. How far 

were they from me at the time?
Q. Yes. A , About 15 feet.
Q. Then what did they do? A. They walked 

across 42nd Street to Fourth Avenue.
Q. Then they went down Fourth Avenue to the 

Hotel Preston? A. Yes.
Q. W ere you in the hotel? A. Yes.
Q How far back of them were you when they 3 9

went into the hotel? A. About 30 feet.
Q. Did you go in the hotel after them? A. Yes.
Q. Walked right in after them? A. About 

five minutes after they were going in, about five 
minutes.

Q. What did you see when you went in? A .
I  didn’t see anybody in there.

Q. You did not see anybody? A. No.
Q. How many entrances are there to that 

hotel? A. Two. 40
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Q. W ell then, you say you looked at the hotel 
register? A. Yes.

Q. And the last named register was “ John 
Renshaw and w ife o f Ravina?” A. Yes.

Q. And you knew that that was your husband’s 
name because it was the last name, did you not? 
A. No, I  recognized his handwriting, and also 
the last name, because there was no one going 
in after them.

Q. There was no one going in after them? A. 
No.

Q. How did you know? A. Because I  was 
standing right there.

Q. You said there were two entrances? A. I
know, but that would not be the way, the place

„ to go into and register, because this was in 26thi 
220 . f

Street. That is in the Fourth Avenue entrance.
Q. Now, a person could go in either of the two 

entrances? A. I  don’t  know i f  that was the 
proper way to enter. I  thought you have to enter 
in i f  you have to register, through the main 
office.

Q. Never mind what you thought. I  asked 
you i f  you could not go in either o f the two en-
trances? A. Oh, I  suppose they could.

Q. You saw that Mr. John Renshaw and w ife 
30  were in room 72? A. Yes.

Q. W hy did you not go up to room 72? A. 
Why, I  was alone, and I  didn’t  care to.

Q. Where did you go ¡then? A. I  waited out-
side on the opposite comer.

Q. Out on the street? A. Yes.
Q. How long did you wait there? A. Until 

about a quarter after eleven.
Q. And they did not come out? A. They did 

not.

40
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Q Now, that was New  Year’s Eve o f 1911. 
1912? A. Yes.

Q. The next time you followed your husband 
to New York was Sunday afternoon, January 21,
1912, was it not? A. Yes.

Q- And he went in in the afternoon? A. Yes. 34)
Q. You followed him? A. Yes.
Q. Did you go in on the train? A. Yes.
Q Did he know you were following him? A.

I  don’t know.
Q. Did you ride in the same car? A . No.
Q You say you went over on the 34th Street 

crosstown car? A. What are you talking about, 
the train or car?

Q. The trolley car, when you reached New 
York? A. Oh, yes, in the same car. ¡¡q

Q. You went over on the 34th Street crossi 
town car? A. Oar, yes.

Q. Same car with your husband? A. Yes.
Q. Your sister was with you? A. Yes.
Q. He did not know you were in the car? A.

No, he didn’t.
Q. He did not know you were there? A. No.
Q. Were you disguised in any way, or your 

sister? A. Well, I  had different things on that 
he would not recognize so easy, and then the car 
was crowded, as the first car leaving the ferry is 
always crowded, and he went to the------

Q. You say he met Mrs. Parsons at the subway 
station that day? A. Yes.

Q. What part o f the subway station did he 
meet her? A. What is that?

Q. What part o f the subway station did he 
meet her? A. Right there at 33rd Street.

Q. And you saw them? A. I  saw them come 
out together.

Q. You recognized her? A. I  did. 40



52

Catherine M. Rubens— Cross.

Q. How was she dressed that day? A. Oh, I  
can’t remember thait. She had on a black coat. 
I  remember.

Q. Now, that was on the 21st of January, 1912, 
Mrs. Parsons came to yonr house after that, did 
she not? A. Yes.

Q. Came to stay all night? A. Yes.
Q. W hat did you say to Mt s . Parsons about 

going to the Ho/tel Preston with your husband? 
A. I  didn’t  say anything, because—

Q. Did not say anything? A. No.

Mr . Ma c k a y : What were you going to 
say, “because?”

The W it ness : Because my husband had prom-
ised to let everything be forgot; he would never 

~ do it  again; and let “ bygones” be “ bygones.”
Q. He had promised that he would not do iit 

again? A. Yes.
Q. And still, despite that, you entertained Mrs. 

Parsons at your house over night? A. W ell, I  
did, because he said they were sorry, both sorry.

Q. Said she was sorry too? A. Said both were 
sorry it occurred.

Q. And despite their sorrow you entertained 
them over night at your house, did you not? A. 

30 W ell, he asked me not to bring it up.
Q. Now, your husband in (the meantime had 

borrowed more money from Mrs. Parsons, had 
he not? A. That is what time you are referring 
to?

Q. From between the time that he borrowed 
money to pay the physician’s bill, when she first 
got acquainted with you, and down to January, 
1913, he borrowed more money, did he not? A. 
I  do not know when he borrowed it, but I  know 

,,  that he borrowed another hundred dollars, mak-
ing it two hundred dollars nearly.
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• Q. Now the house that you live in in Dumont 
was purchased in 1909, was it not? A. Yes.*

Q. And at the time it  was purchased you gave 
a first mortgage on that house o f $2500. to the 
Franklin Society for Homebuilding, did you not?
A. Yes. to :

Q. And you had a second mortgage on it? A.
Yes.

Q. In  1913 the second mortgage had come due, 
had it not? A. Yes.

Q. And your husband had to get a new second 
mortgage on the house, did he not, to take the 
place o f the one that had come due? A. Yes.

Q. He went to Mrs. Parsons to see i f  she would 
not take over the second mortgage, did he not?
A. I  don’t know whether he did or not. 20

Q. Well, you know she took it over, did she 
not? A. Yes.

Q. You knew about it at the time? A. Yes.
Q. And that second mortgage was for about 

eight hundred dollars? A. Yes.
Q- Now, in the latter part of 1913, or along 

toward the summer o f 1913, you have said that 
your husband came to you and told you that the 
doctor had told him that his lungs were affected?
A. Yes.

Q- D id you believe that at the time? A. I  didj 30
Q. Do you believe it  now? A. Partly.
Q. Partly. What part o f it  do you believe?

A. Because he seems quite strong now. H e haJ 
absolutely nothing the matter with him.

Q. Was he quite strong then? A. Why, I  
couldn’t see that he was not.

Q. You say you could not see that he was not.
You knew that Mrs. Parsons at that time had 
got a farm near Phillipsburg, New  Jersey, did 
you not? A. Yes. 40
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Q. And you knew your husband had helped hef 
look after that farm? A. Yes.

Q. And you went and visited at that farm, did 
you not? A. I  did, at the request o f my hus-
band.

1© Q. A t the request of your husband, but you 
visited there, did you not? A. Yes.

Q. Took the children along? A. Yes.
Q. Stayed there three or four days, did you 

not? A. Three days.
Q. Was your husband with you? A. Yes, he 

came with Mrs. Parsons. I  went there with the 
children and he came up with Mrs. Parsons.

Q. She was working at that time in New York, 
was she not? A. Yes.

20  Q- She always worked in New York, did she
not? A. Yes, to my knowledge. >

Q. And you stayed over Decoration Day? A.
I  did.

Q. And it  was after that that your husband 
told you that he was sick? A. Yes.

Q. And you say you could not see anything 
much the matter with him, could you? A. No.

Q. He went to Mrs. Parsons’ farm and stayed 
there five weeks? A . Yes.

Q. And he came home in September or October,
30 i q i d i d  he not? A. Yes.

Q. Now, when did he come home? Was it 
September or October? A. October.

Q. When he goit home you wrote a letter to 
Mrs. Parsons, did you not? A. Yes.

Q. Thanking her? A. Yes. A t  his request, 
that is, at his------

Q. You said in this letter: “ In  the few  weeks 
that Mr. Rubens stayed at your home his health 
seems to have improved wonderfully, thanks to 

4© you and Gladys’ kind attention; he must have



55

Catherine M. Rubens— Crons.

gained rapidly”  You m id that is the letter, 
did you not? A . Yes.

Q. And that was in 1913? A. Yes.
Q. Where was your husband working when he 

came home from Mrs. Parsons’ farm? A. H e 
was not working at a ll; he lost his position. 10
, Q. He lost his position? A. Yes.

Q. How long was he out of a position? A j 

For about two or three weeks, I  believe.
Q. And where did he go to work? A. A t  a 

printing concern called Redfleld’s.
Q. Where? A. In  43rd Street.
Q. In  43rd Street, New York? A. Yes.
Q. Was he working there on November 1£, 

1913? A . What is that?
Q. Was he working there on November 18, 20 

1913? A. Yes.
Q. And that is the day you followed him with 

Mrs. Parsons to her apartment? A. Yes.
Q. And that was after you got the letter that 

is postmarked November 14th, 1913, is it not?
A. What do you say?

Q. That is after you got the letter that is post-
marked November 14th, 1913, is it  not? A. What?

Q. That you followed him to Mrs. Parsons’ 
apartment? A. A fter the letter, yes. That wa£ 
November 18th, the letter that her daughter sent 80 
that day.

Q. Do you not know that Mrs. Parsons had 
given up her apartment in New York and had 
gone to live on the farm? A. She did not give 
up her apartment.

Q. You say she did not? A. She did not.
Q. How long did she keep it? A. I  do not 

know how long she kept it, but I  know she had 
it during her stay and while she was there at the 
farm. 40
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Q. Do you not know that in the fa ll of 1913 
she had given up the apartment and went to live 
on the farm for good? A. Not then.

Q. When did she do that? A. I  do not know 
when she gave it up.

Q. You know she did it, do you not? A. Yes, 
18 later on, but I  have no idea when she gave up 

the apartment. A ll I  know is when they went 
still there together she still had the apartment.

Q. You followed your husband to the apart-
ment on November 18th, did you not? A . Yes.

Q. Did Mrs. Parsons go to your house after 
that date? A. She did not.

Q. She has never visited your house? A. No.
Q. Have you ever seen her? A. Occasionally.
Q. What do you mean by occasionally? A. 

20  Since I  am going to business I  see her occasion-
ally in the mornings. I  have never seen her 
since— that is, in the meantime I  had never seen 
her.

Q. How many letters did your husband get 
from Mrs. Parsons? A. I  didn’t count them. I  
couldn’t say.

Q, He got a number, did he not? A. W hat is 
that?

Q. He got a number of letters from Mrs. Pais 
sons? A. Oh, he got them on different occasions'. 

8 Q. Came to your house? A. Yes.
Q. Did you ever get any o f those letters? A. 

Sir?
Q. Did you ever get any of those letters? A. 

No.
Q. Why? A. I  didn’t  try.
Q. W hy didn’t you try? Because I  did not 

know there was anything wrong.
Q. You say you did not know that there was 

anything wrong? A. Up to the time between
40
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after he had made the promise and 1913, I  didn’t 
know that there was anything wrong, and any1 
letter or anything came to him from Mrs. Par-
sons I  never opened or never questioned.

Q. Now, in 1914, in December, 1914, you gave 
another mortgage to Mrs. Parsons, did you not? IP  
for $1700, on your property? A. Yes.

Q. Had your husband started in business at 
that time? A. Yes. She had loaned him $500 to 
start in business.

Q. You know that she loaned him money to 
start in business with, do you not? A. Yes, f  
know. I  know that.

Q. And that mortgage was given to secure the 
amount of money that she loaned him to start in 
business with and the amount o f the other mort» 2<o 

)|| gage of $800., was it not? A . Yes.
Q. You signed that mortgage? A. I  did, be-

cause he forced me to.
Q. And there is no doubt in your mind that 

your husband owed her that money, is there?
A. Yes.

Q. There is? A. No, I  know that he owed her 
that money.

Q. You know that he owed her that money?
A. Yes.

Q. Now, your sister lived in West Englewood, - 
did she not? A. Yes.

Q. She owned a house there, did she not? A.'
Yes.

Q. And when did she die? A. In  January,
M  1918.

Q. In  January, 1918. And your husband was 
tlhe executor named in her w ill, was he not?
A. Yes.

Q. He had control of the property? A. Yes.
Q. And you knew he was trying to sell the 40 

property, did you not? A. Yes.
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Q. And he told you that he sold it to Mrs.
Parsons, did he not?

Mr . Ma c k a y : H o w  is this relevant?

A. He did not say that at all.
l °

Th e  Co u r t : Y o u went into the question 
of the sale.

Mr . De c k e r : Y o u opened it up by your 
direct examination. I  do not suppose it is 
relevant.

Th e  Co u r t : I  think the cross examina-
tion so far is competent.

(iQuestion read).

Th e  W it n e s s : Yes.
20  Q. Now, you knew that Mrs. Parsons went to

live at West Englewood? A. Yes. ■
Q. And you know when she went to live there?

A. I  believe some time in March.
Q. Of 1918? March of 1918? A. Yes.
Q. You knew she worked in New York? A.

Yes.
Q. And you knew that the only way of her get-

ting to New York was to ride down in the train, 
did you not? A. Yes.

Q. And that is the way your husband goes to 
30 work? A. Yes.

Q. That is the way they used to go home 
nights? A. Yes.

Q. You say that your husband left a letter so 
that you could see it, a letter from Mrs. Parsons,* 
stating that the mortgage she had sold, the 
second mortgage that she held on your house, 
and that it  would have to be paid when it fell 
due, do you not? A. Yes.

Q. When did you see that letter? A. I  saw 
4o that A pril 16th.

1
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Q. April 16th, 1919? A. A pril 15th, I  believe 
— I  do not know if  it was A pril 15th or A pril 
16th, but I  know I  saw Mrs. Parsons on A pril 
16 th.

Q. Now, you went to see Mrs. Parsons, did you 
not? A. I  did.

Q. Where did you see her? A . In  the Park o f 
West Englewood.

Q. In  the West Englewood Park? A. Yes.
Q. Right at the railroad station? A. Yes.
Q. You went to see her the same day that you 

got the letter, that you saw the letter? A. I  saw* 
the letter, yes, in the morning.

Q. I  did not hear that. A. I  saw the letter in 
the morning o f A pril 16th.

Q. You went to see her that night? A. Yes.
Q. You waited for the train to come in with °  

Mrs. Parsons on her way home? A. Yes.
Q. First you went to her house, did you not?

A. Yes.
Q. They told you she was not home? A . Yes.
Q. Then you walked over to the station? A.

Yes.
Q. I t  was a rainy night, was it  not? A. (N o  

answer).
Q. Did you see Mrs. Parsons’ son at the sta-

tion? A. Yes. 3 q

Q. You talked with Mrs. Parsons? A . Yes.
Q. You told Mrs. Parsons that she would have 

to get that mortgage back, did you not? W hat 
did you tell her then? A. I  asked her couldn’t  
she please hold the mortgage a little longer until 
we would be more able to get money to pay it.

Q. W hat did she say to that? A. She said it  
was out of her hands.

Q. W hat else did you say to her? A. I  asked 
her to leave my husband alone. ' _
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Q. You asked her what? A. To leave my hus-
band alone; let me have the father of my children.

Q. What did she say to that? A. She said 
that what was going on between myself and my 
husband was absolutely nothing to do with her, 

10  that I  had my husband, and that was all.
Q. That what was going on between yourself 

and your husband had nothing to do with her? 
A. Yes.

Q. That you had your husband? A. Yes.
Q. And that was all? A. That was all I  could 

ask for.
Q. That wtas all you wanted, was it  not? A. 

I  wanted his affection. I  didn’t want just a man 
in name only.

2 0  Q. What else did you say to her? A. I  told 
her i f  she would not give him up I  would start 
proceedings.

Q. Start what proceedings? A. Suit for alien-
ation.

Q. What did she say to that? A. I  could do 
as I  liked, or something to that effect, or because 
that I  was misled it was no reason that I  should 
wreck her life. Those were the words she said to 
me.

Q. You told her if  she did not get that mort- 
30

gage back you were going to sne her, did you 
not? A. I  did not say that at all.

Q. What did you say? A. I  asked her would-
n’t  she please hold the mortgage a little longer.

Q. Then what did she say? A. Then I  asked 
her to leave my husband alone.

Q. What did leaving your husband alone have 
to do with the mortgage? A. For the simple 
reason— 'this was the next shot fired at me after 
I  refused the divorce. This was the next thing, 

0 the next action to compel me to divorce him.
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Q. You had refused the divorce some time be-
fore that, had you not? A. Yes.

Q. Now, you subsequently paid that mortgage, 
did you not? A. He didn’t do it— not right away.
It  was left until the last minute.

Q. He paid it this month, did he not? A. Yes. 10 
And he paid it because he thought he could sell 
the house for more than what the house would 
be sold for in case of foreclosure, and therefore 
he made me come down and sign the papers so 
he could sell the house, telling he was going to 
sell it himself.

Re  d ir e c t  Ex amina t io n  By  Mr . Ma c k a y :

Q. You say you are now going to business?
A. Yes. 20

Q. What are you doing? A. Operator on 
ladies’ lingerie.

Q. You are employed there, are you? A. Yes.
■ Q. A t a salary? A. Yes.
Q. What are you earning? A. $25.
Q. A  week? A. Yes.
Q. Do you still have the two children? A. Yes.
Q. And you did not bring them down with 

you, did you? A. No.
Q. You have not had them in court at all?

3 0 '

A. I  have not. I  did not like to, unless it was 
absolutely necessary. I  didn’t  like to bring them 
into it.

Q. You axe supporting them? A. I  am.

Re-Cr oss Ex amina t io n  By  Mr . De c ke r :

Q. How long have you been working? A.
Since August, 1919.

Q. Did you ever work before? A. Not away 
from home. 40
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Q. Not away from home. You have worked at 
home, haven’t you? A. I  have. I  have had 
boarders right along.

Q. You have always had boarders, have you 
not? A. Yes, to help support.

* °  Q. Before Mrs. Parsons got acquainted with 
ybur husband you had boarders? A. No, but I  
had a sister living with me, and she was at the 
time paying me two dollars a week board.

Q. Helped to support your house? A. Well, 
two dollars,

Q. Did your husband ever make enough money 
to support your house? A. He did.

Q. When? A. Before this trouble occurred.
Q. Before what trouble? A , W ith Mrs. Par- 

20 sons.
Q. Before what date? A. Why, up to 1911.
Q. Up until 1911 he made plenty of money, 

did he not? A. Oh, no, I  did not say that.
Q. How much did he make up until 1911? A. 

How?
Q. How much did he make up until 1911? 

A . $21. a week.
Q. How much has he made since 1911? A. 

Why, he is going in business for a good many 
years.

Q. In  business for himself, is he not? A. Yes.

40
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Har r y J. Rube ns , called as a witness on be-
half of the plaintiff, being duly sworn, testifies 
as follows:

Direc t  Ex a min a t io n  By  Mr . Ma c k a y :

Q. Are you related to the plaintiff in this 
case? A. Brother-in-law.

Q. Brother-in-law? A. Yes, sir.
Q. Do you remember when your brother Ed-

ward S. Rubens was married? A. Yes, sir; year 
of 1904.

Q. Do you remember after the year 1911 seeing 
Mr. Rubens with Mrs. Parsons? A. Yes, sir;
I  have.

Q. When is the first you remember? A. I  re- 
member before that. I  worked across the street 
from Mr. Rubens in the Federal Printing Com-
pany, previous to 1911.

Q. How long before? A. Well, several months.
Q. During the same year? A. Yes, sir.
Q. You worked across the street, you say?

A. Yes, sir.
Q. Where did your brother work? A. A t  the 

A rt Color Printing Company.
Q. And where did Mrs. Parsons work? A. A t 

the A rt Color Printing Company. , SO
Q. A t the same place? A. Yes, sir.
Q. Did you see them go out there then? A.

No, sir; I  used to go up there during lunch 
period and see them eating lunch together.

Q. Whereabouts? A. A t the A rt Color Print-
ing Company.

Q. And after 1911, have you seen them to-
gether? A. Yes, sir; I  have.

Q. What was the first you recall? A. About 
six years ago I  worked in a printing house in 4 9
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42nd Street, and the business I  work in we need 
plenty <of light, and I  used to work right near 
the window. It  was a store. And I  used to see 
my brother and Mrs. Parsons pass the window 
occasionally, well, probably every other night, 

lO  sometimes; couldn’t help from seeing them.
Q. Going where? A. Going toward 42nd 

Street ferry.
Q. 42nd Street ferry? A. Yes, sir.
Q. Did you ever see them dining together at 

any time? A. No, sir, not outside the lunch 
period.

Q. The lunch period? A. Yes, sir.
Q. And that was as you have just told us? A. 

Yes, sir.
«O  Q. Did you ever see them together any other 

place? A. Yes, sir, I  did, at a ball, about four 
years ago.

Q. Whereabouts was that? A. A t Arcadia 
Hall in Brooklyn.

Q. Were you there? A. Yes, Sir.
Q. Was Mr. Edward S. Rubens there? A. Yes, 

sir.
Q. And Mrs. Parsons? A. Yes, sir.
Q. She was there? A. Yes, sir.
Q. Did you have someone with you? A. I  was 

iso  wit;h a party; quite a large crowd.
Q. Did you leave before your brother or after? 

A. I  left before my brother.
Q. Was he still there when you left? A. Yes, 

sir.
Q. W ith Mrs. Parsons? A. Yes, sir. He was 

sitting at some table with her.
' Q. Was Mrs. Rubens there? A. No, sir.
, Q. She was not there? A. No, sir.

Q. About when was this, you say? A. About 
40 four years ago.
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Q. 1915? A. About 1915 or 1916. I  can’t justJ 
recollect.

Q. What time did you leave that dance? A.
About 12.30.

Q. 12.30? A. Yes, sir.
Q. And they were still there? A. Yes, sir. 10
Q. Any other time you recall? A. Yes, sir.

While in the army I  would come and visit my 
brother on my way to another brother’s house in 
Brooklyn, and he asked me if  I  cared to see Mrs* 
Parsons, and I  thought I  would because Mrs. 
Parsons always seemed so sociable, and he took 
me up there, while I  was in uniform.

Q. Who did? A. My brother.
Q. Edward S.? A. Yes, sir.
Q. The husband of Mrs. Bubens? A. Husband ao  

of Mrs. Rubens.
Q. Took you up to Mrs. Parsons’ house? A.

Yes.
Q. Where was that? A. In  Adelphi Street, 

Brooklyn.
Q. When? A. That was about two years ago; 

three years ago in January, I  should judge,—  
two years ago in January.

Q. Any other occasion? A. Yes, sir. Last 
May, I think it was, I  had gone downtown on an 
errand, and I  was starting for my brother at the 3 ®i 
time, and I  made an early train, and I  was sit-
ting in the ferry house, reading the paper and 
waiting for the boat to come in ; and I  got ab-
sorbed in the paper and did not notice the time,
—heard the gong ring for the boat to leave, and 
I  jumped up, and just as I  was running for thé 
boat I  saw my brother with Mrs. Parsons getting 
on the boat.

M r . D e c k e r : When was this?
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Th e  W it ne s s ; Last ¡May.
Q. When was this, in the morning or evening? 

A. In the evening.
Q. In the evening? A. Yes, sir.
Q. Did you cross over? A. Yes, sir, I  run up 

t o  — I  had not seen Mrs. Parsons in two years, and 
I  run up to her, and the reception was so cool, 
why, I  didn’t think I  was wanted, and my brother 
said , he would see me later in the train.
. Q. Were they walking very close together when 

you saw them? A. He was assisting her up the 
gang-plank on the ferryboat.

Q. Had a hold of her arm? A. Yes, sir.
Q. That is the only—  A. That was the last 

time I  seen them.

■ * ' ■
Cr oss Ex amina t io n  By  Mr . De c ke r :

Q* Now, in May of this year, when you saw 
Mrs. Parsons, the defendant, with your brother, 
where were they ? A. Getting on a ferryboat.

Q. What ferryboat? A. 42nd Street Weehawf 
ken.

Q. Were they in Weehawken or in New York? 
A. In New York.

Q. They were coming to Weehawken? A. Go-
ing to Weehawken.

Q  A

‘ Q. You spoke to them? A. Yes, sir.
Q. Who else was with them besides your broth- 

dr? A. They were alone.

Mr . Ma c k a y  : What is that?

Th e  W it ness  : They were alone.
1 Q. Nobody else with them? A. No, sir.
? Q. You are sure of that? A. Yes, sir.

Q. In January, 1918, you went to Mrs. Par-
sons’ house in Adelphi ¡Street in Brooklyn, did1 
you not? A. Yes, sir.
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Q. Who was there? A. Her daughter.
Q. Who else? A. That was all I  remember.

Of course, I  was there twice at the time.
Q. What? A. I  was there twice. Once jus® 

her daughter was there, another time.
Q. Just tell us what happened when you got 

there? A. I  walked in there, was received very 
nicely; we sat in the parlor, and her daughter 
played the piano, made everything sociable; that 
was a l l ; just a sociable visit.

Q. Your brother was with you? A. Yes, sir.
Q. And he was treated decently, was he not?

A. Yes, sir.
Q. How long did you stay? A. Oh, I  should 

judge about an hour or an hour and a half.
Q. Then you went away with your brother? 2*0 

A. Yes, sir.
Q. He did not stay after you left, did he? A.

No, sir.
Q. Now, what was there unusual about your 

brother’s visit to Mrs. Parsons’ house in Adelphi 
Street in January, 1918?

Mr . Mac kay: I  object to that question.
It  calls for a conclusion.

T h e  Co ur t !: Y o u  may tell us what hapJ 
pened there. ^  .

A. Nothing unusual, nothing to cause sus-
picion on my part.

Q. It  was just an ordinary visit to friends and 
you were treated decently? A. Yes, sir.

Q. Now, how did you come to go to Arcadia 
Hall four years ago? A. I  am a compositor my-
self, and I  was working for the Federal Printing 
Company.

Q. W ill you not speak a little louder? I  do not 
know whether the jury can hear you, but I  know 40
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I  cannot. A. I  was a compositor myself, and It 
was an affair o f the Typographical Union No. 6, 
and I  received a ticket to go there, and a party 
o f boys I  traveled with were all going, and we 
went in a party.

ls©r Q. And yon went there with the party? A. 
Yes, sir.

Q, Did your brother go with Mrs. Parsons? 
A. I  don’t know.

Q. What? A. I  don’t  know.
Q. Did you/see anybody else with her besides 

your brother? A. They were with a party.
Q. They were with a party? A . Yes,; sir.
Q. Your brother is- a member of that Union, is 

he not? A. .He was not at that time.
Q. W ell, he is in the trade that that union 

deals with, is he not? A. Yes, sir.
Q. Do; you know whether Mrs. Parsons is a 

member of that union? A. Well, proof-readers 
have to, in order to work in a union place, havd 
to belong to the union.

Q. This was a ball that was given by the 
union? A. Yes, sir. ^

Q. And most o f the members of the union were 
there, were they not? A. Yes, sir. 

t . Q. W ell now, tell what there was unusual in
3m  Mrs. Parsons’ conduct toward your brother that 

evening? A. I  did not take particular notice of 
them, but when I  found it was 12:30, I  knew mv 
brother had-lost the last train, and I  called him, 
and he was: in. conversation with somebody, and 
he was sitting next to Mrs. Parsons, and Mrs. 
Parsons/seen me, and she seen me, heard me call 
him,’ and she attracted his attention, and I  askedi 
him—

Q What do you mean, attracted his attention?
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A. She touched his arm and told him I  wanted 
him.

Q. Then what? A. He come over to me, and 
I  asked him where he was going to stay that 
night.

Q. Now, you say during 1913 you saw Mrs. ^  
Parsons and your brother pass the window of 
your place o f employment, going toward the 42nd 
Street ferry. Where was your place of employ-
ment? A. Between Ninth and Tenth Avenue.

Q. On what street? A. 42nd Street.
Q. On what side of the street? A. On the 

downtown side of the street.
Q. What floor in the building did you work on?

A. On the street floor, ground floor.
Q. What time of day would you see them go a e  

by? A. Oh, about 5.30 or quarter of six.
Q. Did you ever see them go by at any other 

time o f the day? A. No, sir.
Q. They were going home from work, were 

they not? A. Yes, sir.
Q. Your brother was going home? A. Yes, sir.
Q. Mrs. Parsons was going home? A. To the 

best of my knowledge.
Q. What? A. To the best of my knowledge.
Q. You saw a good many other people go by 

the window each night, did you not? A. Yes, 3 
sir.

Q. You saw other people from the A rt  Color 
Company go by the window? A. Yes, sir.

Q. And anybody that used the 42nd Street 
ferry went by that window? A. Yes, sir.

Q. And anybody that lived above 42nd Street 
on the west side went by that window, did they 
not? A. Yes, sir.

Q. How often did you see them go by the winJ
40
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dow together? A. Well, every now and then; 
you can’t say every night.

Q. What? A. I  can’t say every night.
Q. You say that you saw them eat lunch to-

gether during 1911? A. Yes, sir.
4P  Q. Where were they eating lunch together? 

A. A t Mrs. Parsons’ table, where she used to1 
read proofs.

Q. In  the A rt Color Company? A. Yes, sir. ¡ 
Q. Whom else did you see eating lunch there? 

A. Just my brother and Mrs. Parsons.
Q. Nobody else? A. Yes, sir, other men, but 

not at that table.
Q. Other men were eating lunch? Where werO 

they eating lunch? A. Around the frames.
,20 , Q. W hat do you mean by frames? A. That is 

a table that the compositor works on.
Q- How often did you see them eating lunch 

together? A. I  couldn’t  say. Nearly every time 
I  went up there they were eating together.

Q. How often did you go up there? A. Quite 
often. . - -ñ.n-u ■ . w .

'Q- I  do not hear you. A. Quite often.
Q. What do you mean by quite often? A. I  

never stopped to count them.
Q. Suppose you stop now and tell us how many 

°  times you went up there? A. That would be im* 
possible.

*: Q. Were they always at this table? A. Yes, 
sir.

Q. Nobody else was at the table eating lunch? 
A. Well, probably, occasionally, I  might see a 
young lady there that used to hold copy, 
v Q* Hating at the same table? A. Yes, sir.

Q. Then there would be three at the table eat-
ing lunch? A. Yes, sir.

40  Q- You, of course, thought that was unusual,
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did you not? A. No, it never occurred to me. 1 
was too young at the time.

Q. How big a room was this? A. Quite a 
large room.

Q. Is it  not a common practice in the printing1 
trade, for the people who are employed in th6 A9 
trade, to take their lunch to work with them and 
eat their lunch during the noon hour? A. No 
more than any other trade.

Q. W ellr it is so in the printing trade, is it not?
A. What is that?

Q. I t  is so in the printing trade, is it  not?
A. I t  all depends on the man’s stomach, whether 
he can take a cold dinner or a hot one.

Q. A  good many of them can take a cold din-
ner, can they not? A. I  am an exception. I  like 20 
a hot one.

Q. You have seen a good many take a cold 
dinner, have you not? A. Yes, sir.

Q. And you have seen people eat lunch in your 
place of employment, have you not? A. Yes, sir.

Q. And other places of employment? A. Yes, 
sir.

Q. And you have seen men and women sitting 
around eating lunch that were employed there ?1 
A. Yes, sir.

Q. Where do you live? A. 110 East 117th 
Street.

Q. In  New York? A. Yes, sir.
Q, You do not live with your brother? A .

No, sir.

Mr . De c k e r : That is all.
Mr . Ma c k a y  : That is our case, your 

Honor.
Th e  Co u r t : Proceed with the defense.
Mr . De c ke r  : Now, if the Court please, 4  ,
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X I  want to move for non-suit. According tc 
the case of McKenna vs. Algeof decided by 
the Supreme Court in 1892, there are twd 
elements that must be proved in an action 
of this kind. First, the plaintiff must sho^V 

l o  * not ony that she lost her husband’s affec-
tions, but she must show that it  was the de-
fendant who was responsible for the loss o f 
her husband’s affections. Now, I  submit to 
the Court that neither of those elements have 
been proved in this case at this time.

The proof is this. The only three things 
which she has testified to that are out of the 
ordinary are these: On New Year’s Eve o f
1911, December 31, 1911, she says that she. 

a #  saw the defendant and her husband walk 
down the street and walk into this particular 
hotel, and that at some time later she went 
in there, and that she saw a name, not her 
husband’s name, on the register; and the 
same thing happened a month later ; and 
subsequently she says she saw them go to 
an apartment house.

The proof that she has given, i f  it  were in 
a divorce case, could never sustain any peti-
tion for divorce. The mere fact that a man 
and woman go into a building together, or a 
hotel, or whatever it may be, is not sufficient 
proof of the charge that they have alleged in 

Jx their complaint. Aside from that, the con-
duct of these parties toward each other has 
been nothing more than the conduct of people 
who are acquainted, one treating the other 
decently when they get the opportunity to 
dp so.

T h e  Co u r t : I  do not think you are en- 
40  titled to a non-suit. But, Mr. Mackay, what;
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is there for which you can hold your fourth 
count, criminal conversation? The evidence 
cannot be from the wife. You must take 
that out. Is  there anything?

Me . Ma c k a y  : No, I  do not think there is, 
your Honor, to be perfectly frank. W hile *-° 
o f course the evidence in a case o f this kind! 
is not the same kind of evidence that is re-
quired for a divorce suit, any more than the 
evidence in this case to prove residence is 
similar to that required in a divorce suit, I  
do think that the fourth count o f crim-* 
inal conversation, that is, the charge o f adul-
tery, which I  think is the fourth count, 
should be eliminated, and the action based on 
the first, second, and third counts, and that 26 
part o f the fourth count which may apply to 
the alienation o f affections.

Th e  Co u r t : I  shall let it go to the jury 
on the question o f the alienation of affections 
alone. There is nothing in the other to go 
to the jury.

Me . De c r e e : Note my exception.
Th e  Co u e t : Yes, take your exception. I  

agree with you as to the law, but I  think 
there are enough facts for the jury to pass 
upon.

40
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Et h e l y n  C. Par so ns , the defendant, called as 
a witness in her own behalf, being duly sworn, 
testifies as follows:

Dir e c t  Ex a min a t io n  By  Mr . De c k e r :
t o

Q. Mrs. Parsons, where do you live? A. 22 
Ogden Avenue, West Englewood, New Jersey.

Q. How long have you lived there? A. Since 
March 28th, 1918.
,  Q. Where did you live before thajt? A. 236 
Adelphi Street, Brooklyn.

Q. How long did you live at Adelphi Street, 
Brooklyn? A. Four years.

Q. Where did you live before that? A. A t  a 
farm in Stewartsville on the outskirts of Phillips- 

® burg, New Jersey.
Q. For how long? A. W ell, something over a 

year. ,
Q. Where did you live before that? A. Rock-

ville Center, Long Island.
Q. And before that? A. Degraw Street, Brook-

lyn. •
T Q. And before that? A. Before that we had 
a few furnished rooms on St. Felix  Street that we 
went to in 1910, when my husband died.

3 0 Q. Where were you when your husband died? 
A. In  Jacksonville, Florida.

Q. You came to New York? A. About De-
cember 1st, 1910.

Q. You went to work in New York? A. I  went 
to work in the A rt Color Printing Company, West 
39th Street, on December 12th, 1910.

Q. Have you worked there ever since? A. 
W ith the exception of about a year.

Q. You worked for the A rt  Color Printing 
^  Company today, now? A. Yes.
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Q- And there is where you got acquainted with 
this plaintiff’s husband, is it  not? A . Yes, sir.

Q. When did you get acquainted with him?
A. Well, he was employed in the printing estab-
lishment when I  went there, but, o f course, they 
were all strangers to me. 1 4

Q. How did you come to get acquainted with 
him? A. Through his bringing proofs in tliQ 
office for us and my reading the proofs in our 
proof room.

Q. WTiat happened after you got acquainted 
with him? A. Nothing happened at first.

Q. Did you ever loan him any money? A. Yes.
I  don’t know how long that was after I  went 
there, but I  noticed that he looked very sad and 
very downhearted, and I  asked him what was the a® 
matter, and he said his w ife was very sick and an 
operation was necessary, and the doctor—

Mr . Ma c k a y  : Is  this admissible, your 
Honor? I  want to enter my objection to it.

Th e  Co u r t : What do you say to that?
Mr . De c k e r : I  do not say anything.
Th e  Co u r t : I  do not think it is.

Q. You loaned him money, did you? A. I  
loaned him $200. for an operation.

Q. Now, Mrs. Parsons, do not relate any con- 
versation that you had with Mr. Rubens, unless 
you can tell what happened between you and him, 
or you can tell any conversation you might havd 
had with Mrs. Rubens. A. Very well.

Q. You say you loaned him $200. And when 
was that? A. I t  was in 1911.

Q. What happened after that? A . H e wanted 
another hundred.

Q. You let him have it? A. I  let him have it.
Q. When was that? A. During the following 4 6  

week.
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Q. The same year? A. Yes, right after T lent 

him the first hundred.
Q. Was any reason given for lending thati 

money? A. For the operation on his wife.

^  Mr . Ma c k a y : I  object.
Th e  Co u r t : Was there an operation?

Th e  W it n e s s : That was the reason.

Mr . Ma c k a y : I  ask that it be stricken) 
out.

Mr . De c k e r : I  think this woman has a 
right to give an explanation o f her conduct 
toward the man and the reasons that prompt-
ed her to do things. O f course it is an un-
usual thing for a woman to lend money to a 

260 man, but a woman who is charged with tak-f '
ing his affections has a right to explain why 
she loaned him that money in defense to the 

• charge.
Th e  Co u r t : Y ou have already shown the 

reason for his request for it.
Mr . De c ke r  : I  think she can go a step

further than his request, because if she can- 
.not, it could be said against her that here is 

'l a woman who gave money to the man, and 
30 that is proof that she had more than a pass-

ing interest in him.
Mr . M a c k a y : Well, counsel cannot blow 

hot and cold. I f  he objects to testimony that 
I  offer on the ground that it  is hearsay, be-
tween husband and wife, and now wants to—

Th e  Co u r t : I  am going to sustain your 
, objection. You need not argue further.

Q. Did you ever visit this lady at her home? 
A. I  did.
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Q. When did you get acquainted with her? A.
In 1911.

Q. Who introduced you to her? A . She came 
to the A rt Color to meet her husband.

Q. He introduced you to her? A . He brought 
her into our proof room and introduced her to w  
Miss Fox, my copyholder, and myself. Mrs. 
Rubens sat there in the chair and to wait for het 
husband to be finished with his day’s work, and 
then they went out together.

Q. W hat part o f 1911 was it  that this hap-
pened? A. I t  must hare been the early part. .

Q. Did you ever visit her at her home? A  
I  did.

Q. When was your first visit? A. I  think itf 
was that summer. « q

Q. And how did you come to go there, to her 
home? A. I  was invited to go.

Q. By whom? A. By Mrs. Rubens.
Q. By Mrs. Rubens? A. By Mrs. Rubens.
Q. You went to her home? A. I  did.
Q. Did you go alone? A. I  did that time.
Q. And how did you go there? By what means 

did you go there? A. Went on the West Shore 
train. I  don’t recollect.

Q. Did you go alone? A. I  did.
Q. How long did you stay? A. The day. I  3*  

went in the morning—■

Q. Did you stay over night? A. I  did not.
Q. When did you go there again? A. My 

daughter and I  went out to a dance, Washing 
ton’s Birthday, following.

Q. O f 1911? A. That would be 1912.
Q. Did you stay there over night? A. I  did.
Q. Your daughter was with you? A. Yes.
Q. How did you come to go there that time?

A. That was a masquerade. 40
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Q. How did you come to go there? W ere you 
invited? A. No. To the best o f my recollection 
we were invited to go by Mrs. Rubens through 
her husband.

. . M r . M a o k a y : Through her husband?

T h e  W i t n e s s : T h r o u g h  h e r  h u s b a n d .

Q. You mean the husband extended the invita-
tion to you? A. Yes, to my daughter and my-
self.

Q. When you got there did you talk to Mrs. 
Rubens? A. They had gone already to the hall. 
W e went to her house, my daughter and I. Her 
mother was there.

Q. Did she speak to you? A. Yes. Then we 
went over to the hall.

Q. Now, when was that? A. That was Wash-
ington’s Birthday, 1912.

Q. You have heard the plaintiff testify that on, 
December 31st, 1911, New Year’s Eve, you met 
her husband at Hegeman’s drug store in Times 
Square, New York, walked with him down 42nd 
Street, turned down Fourth Avenue to a hotel 
named Hotel Preston, and that he went in the 
hotel and procured a room there, and you occu-
pied room No. 72 with him that night. Is  that 
true or not? A. I t  is not true.

Q. Do you know where you were on December 
31, 1911? A. I  do.

Q. Where were you? A. I  was in Rockville 
Center.

Q. Long Island? A. Long Island.
Q. Where were you in Rockville Center, Long 

Island? A. W e were— <1 was visiting friends by 
the name of Brown. '
- Q. W hat time did you get there? A. My sis-* 

40  ter, who is now deceased, my son, my daughter
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and myself went from DeOraw Street, Brooklyn, 
to Rockville Center by trolley. W e arrived there 
about 1 :30, to dinner.

Q. What day was it ;  1.30 of what date? A.
This was the last day o f December.

Q. 1911? A. 1911. W e were there to dinner 
W e spent the afternoon and the night, and the, 
next day, until afternoon, and then we went back 
home.

Q. You have heard this plaintiff testify that on 
the afternoon of January 21st, 1912, you met her 
husband in the subway station at 33rd Street,
New York, and accompanied him to the Hotel 
Preston where you occupied room No. >52 with 
him, from- about a quarter of four until half-past 
sax; that you came out from the hallway with 
him at half-past six and returned to the hotel at 
half-past seven, and stayed there during the eve 
ning. Is that true or not? A. I t  is not true.

Q. Do you know where you were January 21st.
1912? A. I  do.

Q. What day is January 21st, 1912? A. Sun-
day.

Q. But is it  your birthday? A . That is my 
birthday.

Q. Where were you on January 21st, 1912? A.
I  was living in DeGraw Street, Brooklyn, with 3 a * 
my fam ily ; my sister, my son, my daughter, and 
myself, and a friend o f ours, W illiam  J. Ferrla 
o f Brooklyn, an old family friend, called at the 
house in the afternoon. W e were in the habit o f 
celebrating his birthday, which was in August; 
and my birthday, which was in January, on Jan-* 
nary 21st, by going somewhere or doing some-
thing. This time being my birthday, he came to 
the house in the middle of the afternoon; I  would 
say perhaps around three o’clock or four, and 40
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suggested that we go to New York, and I  said, 
“ Why not wait until— ”

Q. No, no, never mind conversation. Just tell 
where you went?

T h e  C o u r t : What did you do?
10 A. W e didn’t wait for tea, hut I  got ready. We 

went to New York in the subway to 28th Street. 
W e left the subway and went to White’s restau-
rant. That is around— it was then around 28th 
Street, and had our supper. Then we went and 
bought tickets for the Metropolitan Concert, and 
it was too early for the concert, so we took a 
walk around, and when it was time, we went to 
the Metropolitan and stayed through the evening. 
When the concert was over we went back home to 

20 my home in DeGraw Street. Then Mr. Ferrie 
went to his home.

Q. What time did you leave Mr. Ferrie that 
night? A. Perhaps— I  believe the opera was over 
around eleven. It  possibly took us an hour to 
get home.

Q. So it was about midnight? A. About that:
Q. Now, Mrs. Parsons, during the year 1912, 

you bought a farm near Phillipsburg, New Jer-
sey did you not? A. I  did.

Q. When did you buy that farm, what time 
during the year? A. I  bought it late in the Fall 
of 1912.

Q. Late in the fa ll of 19’ what? A. 1912.
Q. This plaintiff’s husband helped you find that 

farm, did he not? A. He did— not that farm.
Q. He helped you look for a farm, did he not? 

A . Yes.
- Q. Did the plaintiff know it? A. Yes.
Q. I  show you a letter dated November 7th, 

1912, and ask you if  that letter you received from 
40 the plaintiff (handing letter to witness)"? A. 

I  did.
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Me . D e g r e e : N o w , i f  the Court please, I  
want to offer this in evidence at this time.

M e . M a c k a y : N o  o b je c t io n . i

Paper marked D-2.

Q. Who went to live on your farm, you or your* 
family? A. My family went first.

Q. Whom do you mean by your family? A. 
My sister, my son, my daughter.

Q. When did they go to live on the farm? A. 
First of January, 1913.

Q. And did they work the farm? A. They did.
Q. You stayed in New York and worked at 

your trade, did you not? A. I  stayed in New 
York on 47th Street and worked at my trade, 
except the week-ends; I  went home for the week-
ends.

Q. You would go to the farm during week-
ends? A. Yes.

Q. Did this plaintiff, Mrs. Rubens, ever visit 
you at the farm? A. Mrs. Rubens?

Q. Yes. A. She did.
Q. When did she go there? A. Over Decora-

tion Day, 1913.
Q. How long was she there? A. About three 

days.
Q. Were her children there? A. Yes.
Q. Her husband there? A. Yes.
Q. You have invited them to go to the farm? 

A. Yes.
Q. Now, subsequently, her husband was at the 

farm, was he not? A. Yes.
Q. How long was he there? A. Five weeks.
Q. Was she with him? A. No.
Q. W ill you tell how he came to be at the farm 

five weeks during 1913? A. Yes. His health be-
came greatly impaired. I  could see him failing, 40
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and every one could see him failing every day.> 
He got to look very bad, like almost a walking 
corpse. He was so bad that over in the Federal 
Printing Company where he worked they took up 
a subscription for him and said he might as well 

10 have the money now as to have it in flowers a 
little later on. So he said his doctor had ordered 
him to go away, that his lungs were affected, and 
that he had no place to go, and no money to go 
with to pay his board anywhere. He looked so 
bad that my sympathies were aroused, and I  sug-
gested that he go out on the farm in Phillipsburg 
where my children were, which he did.

Q. Did he say anything about his wife going* 
with him? A. Not with him, but it was with her 

2 0  consent.

M r . M a c k a y : N o , no .

M r . D e c k e r : N o . I  did n o t—

M r . M a c k a y : Y o u  k n o w  b e t te r  th a n  th a t.

M r . D e c k e r : I  a s k  th e  w itn e s s  if M r .

Rubens said anything to her.
Q. Did you say anything to Mr. Rubens about 

his wife accompanying him to the farm for five 
weeks?

30  M r . M a c k a y : I  do not think that is ad-
missible. Anyway, I  object to it.

T h e  C o u r t : No. I  w ill sustain your ob-
jection.

Q. He went to the farm, did he not? A. He 
did.

Q. And how often did you go to the farm while 
he was there? A. I  went the week-ends.

Q. What do you mean by the week-ends? A. 
I  would go out on Saturday afternoon, or eve- 

40 ning? and return Sunday evening.
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Q. What time did you get there Saturday 
afternoon or evening? A. Well, yes, during the 
Saturday afternoon, when we were having Satur-
day half holidays I  went as early as I  could, and 
we reached there perhaps about three or four» 
o’clock. But when we did not have the (Saturday 10 
afternoon I  would not get there until ten o’clock 
in the evening.

Q. Now, you were there Saturday evenings and 
Sundays when he was there? A. I  was.

Q. How did you spend your Saturday evenings" 
and Sundays during his five week period? A.
Well, I  usually had plenty around the house to 
occupy me when I  got home, and in the evening 
we had our music. And we had our neighbors.
We usually had neighbors in Saturday evening, 20 
or else we went to see them, because it was the 
only evening that I  had home.

Q. What did Mr. Rubens do during this period?
A. Joined in.

Q. Now, he came back to the city after he had 
been there five weeks. Was his health restored?
A. Very much so. He was in such a weak condi-
tion when he went there that he couldn’t  do any-
thing but lay out in the hammock under the tree 
and sleep. The fresh air and the fresh eggs and 
the milk that he had restored him. 30

Q. A fter he came back you got this letter 
marked Exhibit D-l for identification? A. While 
he was there.

Q. While he was there? A. While he was there 
I  received that letter.

M r . D e c k e r : I  w a n t  to  o f fe r  i t  in  ev i-

d en ce  n o w . Is th e re  a n y  o b je c t io n ?

M r . M a c k a y  : N o .

Paper marked D-l.
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Q. You have been very friendly with the plain-
tiff’s husband and this plaintiff, have you not? 
A. I  have.

Q. They had children, did they not? A. Yes.
Q. Children frequently visited you, did they* 

10  not? A. Yes.
Q. Where would they visit you? A. They 

visited us in DeGraw Street with their father and 
mother, in Rockville Center with their father and 
mother, in Adelphi ¡Street with their father, and 
West 47th Street with their father, and in Adel-
phi Street.

Q. This plaintiff visited you, did she? A. She 
did.

Q. Now, coming down to the month of Novem- 
a o  ber, 1913. Do you remember the 18th day of 

November, 1913? A. I  do.
Q. W ill you tell us what happened on that day?

M r . M a c k a y : W hat date?
M r . D e c k e r : November 18th, 1913.

A. I  left my home in Phillipsburg, in New 
Jersey, took the train to New York. When I  ar-
rived in New York, about noon, I  telephoned Mr. 
Rubens at his office that I  was in town and 
would like to  see him. I  waited at the Brooklyn 

30 Bridge, at the entrance, and he came down there, 
and we stood and talked there at the entrance o f 
the Brooklyn Bridge for perhaps twenty or 
twenty-five minutes. Then he had to go back to 
the office.

Q. W ell, what was the talk about?

M r . M a c k a y : I  o b je c t .

A. About the family.

M r . M a c k a y : I  o b je c t .
40
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A. And things in general.

T h e  C o u r t : I  t h in k  th e  g e n e r a l  s u b je c t  

o f  th e  c o n v e r s a t io n  i s  c o m p e te n t , t h e  g e n e r a l  

s u b je c t  o f  t h e  c o n v e r s a t io n .

M r . M a c k a y : Oh, the general statements 10
he made, but not now to go into this—

M r . D e c k e r : I  a m  n o t  g o in g  to.

M r . M a c k a y : Y o u  d id .

M r . D e c k e r : I  asked her what it  was
about, and she said the family.

M r . M a c k a y : Y o u  g o t  i t  in  a n ic e  w a y .

Q. What time did you leave him, what time 
of day? A. He left me there about a quarter! 
o f one.

Q. In  the afternoon? A. A t  noon time, yes, 20 
afternoon.

Q. A t the Brooklyn Bridge? A. Yes.
Q. Then where did you go? A. I  went down 

to 45 Rose Street, New York.
Q. What is 45 Rose Street? A. S. L. Parsons 

& Company.
Q. What is S. L. Parsons & Company? A.

That is the firm my husband was a partner in, 
and he sold his interest.

Q. W hat did you go to S. L. Parsons & Com-
pany for? A. Why, to see his partner.

Q. Who is his partner? A. Mr. M. L. Zulzer.
Q. Did you see him? A. I  did not. H e was 

out. I  le ft word that I  would call later in the 
afternoon, because I  wished to see him parti-
cularly.

Q. And you did go back later in the afternoon?
A. I  did.

Q. W hat did you do during that interval? A.
Then I  went up to West 47th Street. I  wish to 
state here that I  left 47th Street on October 16th. 40
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M r . M a c k a y : That is not the question, 
your Honor.

Q. When did you leave the apartment on West 
47th Street for good?, A. I  left there on Octobeij 

1Q 1.6th.
Q. What year? A. (No answer).
Q. Have you got anything that will recall the 

date to you? A. Yes, there on my papers.
Q. Which package are they in? A. I t  is a blue 

slip in that book.

M r . M a c k a y  : C a n  y o u  n o t  r e m e m b e r  it  

w ith o u t  th a t , M r s .  P a r s o n s ?

T h e  W i t n e s s : Well, I  could if  I  stopped to 
think, probably, but—

20
M r . M a c k a y  : I  th in k  w e  o u g h t  to  h a v e  

it  i f  she  c a n  r e m e m b e r  i t  w it h o u t  it , i f  sh e  

s to p s  to  th in k .

T h e  C o u r t  : Yes, i f  she can remember 
without memorandum, of course.

Q. The date I  want to know is the date you 
gave up the apartment on West 47th Street. 
Where did you go to live from the apartment? 
A. I t  was 1913.

Q. Where did you go to live from there? A. 
I  went back to the farm in Phillipsburg on that 
date.

Q. Did you go to live on the farm perman-
ently then? A. I  supposed so, at that time.

Q. You had given up your employment, had 
you? A. Yes, but I  left a few pieces o f furniturd 
there in care of the janitor, and asked him to 
send it to the storage, because I  packed up hast-
ily and wanted to get away home that night, so 
I  left them in his care, and he was to send them)

4 0 1 *
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to storage for me; and subsequently I  learned 
that janitors had been changed, and everything 
was still remaining there, these few pieces, and,
I  had to go down on this November 18th to see 
about that furniture, getting it away from there.

Q. What time of day did you go there? A ) 10 
Around one or half-past.

Q. How long did you stay? A. I  stayed until 
nearly three.

Q. Then where did you go? A. Then I  went 
back to 45 Rose Street.

Q. Whom did you see there? A. I  saw there 
Mr. Zulzer and his partner, Mr. O’Brien, in a 
consultation.

Q. Did you transact your business with them?
A. I  did. i20

Q. What time did you leave there? A. I  left 
there about— We left there about four o’clock, 
the three of us, and we went to the World restau-
rant and had something to eat.

Q. Where is the World restaurant? A. World 
Building.

Q. That is downtown, New York? A. Yes.
Q. What time did you leave the World restau-

rant? A. About five o’clock.
Q. Where did you go then? A. Mr. Zulzer 

went home, and Mr. O’Brien accompanied me 80 
over to the Central Railroad of New Jersey. W e 
crossed the ferry. He went all the way with md 
because I  was going—

Q. Where were you going? A. I  was going 
home to Phillipsburg.

Q. Did you get on the train? A. I  did.
Q. What time of day did you get on the train?

A. Somewhere between five and six. I  do not re-
member just how long.

Q. I  did not hear that. A. Between five and 40 
six o’clock.
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Q. Did you go to Phillipsburg? A. I  did.
Q. You have heard this plaintiff testify that she 

saw you meet her husband and accompany him to 
an apartment, West 47th Street, stay there dur-
ing the evening on that day. Is that true or not?

10 A. I t  is not true.
Q. Now, Mrs. Parsons, prior to that date you 

had taken a mortgage on the Rubens property at 
Dumont, had you not? A . I  did.

Q. W ill you tell the circumstances, showing 
how you got that mortgage, or why you got that 
mortgage? A. I  held a second mortgage of $775. 
on the home.

Q. I  am speaking now of that mortgage. A. 
Yes.

g o  Q. How did you get that mortgage? A. That 
one mortgage, $775.

Q. That $775. mortgage. I  can’t tell you what 
Mr. Rubens said. They were desirous o f paying 
that mortgage off, aud Mr. Russell, who held it, he 
Was in need of ready money, and i f  that mort-
gage could be paid just then they could get a re-
duction, and that balance would pay some other 
bill that they were anxious to pay, and by my 
taking it over it enabled them to do that.

Q. How much o f a reduction did they get? 
A. $75.

Q. Did you ever talk to this lady about that?* 
A. Why, it was at her home when the trans-
action occurred.

Q. Was she there? A. Yes; her sister was 
witness to it.

Q. Was her husband there? A. Yes.
Q. W hat was said at that time in the presence 

-of this plaintiff? When was this, Mrs. Parsons? 
A. I  can’t tell the date when that occurred. I

40  have forgotten.
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Q. What year was it  in? A. That is it, I  don’t 
know; 1913 or 1914; I  don’t know.

Q. W ho were present at the plaintiff’s home 
when this mortgage was made out? A. The plain-
tiff, her husband, her sister Elizabeth, the two 
children, and her mother. l©

Q. W ere you there? A. I  was there. The 
papers were signed there in their home.

Q. Now, what was said? W hat was said at the 
time? Who induced you to take that mortgage?
You may state any conversation that took place at 
that time in the presence o f this plaintiff. A.
Why, I  don’t recall any. Afterwards she said, 
aside, and said, “This is a great relief.”

Q. Who said that? A. Mrs. Rubens.
Q. Whom did she say it to? A. She said it In 

general, in the parlor.
Q. Now, later on after taking that $800. mort-

gage, you loaned more money? A. $775.
Q. A fter this $775. mortgage you loaned more 

money to this lady’s husband, did you not? A.
I  did. »

Q. Did you loan him money to go in business 
with? A. I  did.

Q. How much did you lend him? A. I  think it 
was $600.

Q. When was that? A. That was in 1914. ¿ o
Q. Do you know whether the plaintiff bad 

knowledge of that or not? A. I  presume she had.
Q. You do not know? A. I  was told that she 

had, but I  do not know.
Q. Not what you were told. A. That is a ll I  

can say.
Q. You took another mortgage, did you not, 

from this plaintiff’s husband? A. I  did. I  would 
loan them the money. Everything I  did was for 
the family. 40
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r
l.

Mu. Ma c k a y  : Now, I  object and ask that 
that be stricken out.

Th e  W itne ss  : It  is true.

Mr . Ma c k a y  : You were not asked that 
10 question at all.

Th e  Co ur t : Strike it out.

Q. You took a second mortgage, did you not, 
from this plaintiff’s husband? A. I  did.

Q. What was the amount o f that mortgage? 
A. $1700. I t  was incorporating all their bills to 
me, including the first and the other mortgage 
that I  held. That was to cover that other mort-
gage and all the other bills they owed me, making 
it one lump sum, $1700.

3® Q. Do you remember the date that mortgage 
was taken off? A. Am I  allowed to look?

Th e  Co u r t : Can you not remember with-
out looking, madam?

Th e  W itn es s  : I t  was in 1914, but I  do not re-
call the date. These things are so far back, it is 
hard to remember.

Th e  Cou rt  : Proceed.

T h e  W itne ss  : August, 1914.
o  A  °  7

Q- The mortgage of record is dated December 
14th, 1914, and recorded July 3, 1915, given to se-
cure the payment of $1700. in five years after 
August 11th, 1914. Is that the mortgage? A. 
That is the one.

Q- Now, you said that that mortgage had in-
corporated in it all of the indebtedness due you 
from this plaintiff’s husband up until that day? 
A. Yes.

Q. That included the amount of money you
4Q loaned him to go into business with? A. Yes.
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Q. Now, subsequently to the taking of this 
mortgage, you bought a piece of property in West 
Englewood, did you not? A. I  did.

Q. Whom did you buy it from? A. W illiam  
Picary.

Q. Who is William Picary? A. Brother-in- 
law of Mrs. Rubens.

Q. What did Mr. Rubens, the plaintiff’s hus-
band, have to do with the transaction? A. He 
was executor of Mrs. Picary’s will.

Q. Who was Mrs. Picary? A. Mrs. Rubens’ 
sister.

Q. And the transaction for the sale of the prop-
erty was had with the plaintiff’s husband, was it 
not? A. Yes.

Q. When did you take title to the property, i f  
you recall? A. April 6, 1918.

Q. You went to live in the house on what day? 
A. I  went to live in the house on March 28th,
1918.

Q. You have lived there since? A. I  have.
Q. Whom have you lived with? A. My daugh-

ter, mostly; part of the time with my son and 
daughter-in-law—and daughter.

Q. Has the plaintiff’s husband visited you in 
West Englewood at your house? A. Not since 
the close of the transaction.

Q. When was that? A. But once.
Q. I  did not hear you. A. Not since the close 

of the transaction on April 6th, but once, and that 
Was a couple of nights afterwards.

Q. Where was the transaction closed opt April 
6th, 1918? A. A t mv home in West Englewood.

Q. Who were there? A. Mr. Rose, who drew 
up the papers, Mr. Picary, Mr. Rubens, my 
daughter and myself.

Q. How long did they stay? A. They had to 
come three times.

lO

20

^80

40
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Q. Was Mrs. Rubens with them each time? A. 
H e insisted upon being there as executor.

Q. As what? A. Executor.
Q. Did he stay after they went? A. H e did not.
Q. W hat about his visit after the transaction 

ip  .was closed?’ W hat was the occasion fo r that 
visit? A. He got off the train— well, I  can’t say 
that he got off the train— he came to our house 
just before nine o’clock, about five minutes of 
nine, asking i f  Mr. P icary was there. H e wanted 
to  see him. And he had been over across the 
track where he boarded.

Q. Was this in the morning? A. In the eve-
ning. And he had not returned yet from business 
to his boarding house. He thought he might have 

, 0 stopped up at our house, so he came up there to 
inquire.

M r . Ma c k a y  : I  object to all this.

Th e  W it ne s s  : That is what he asked.

Mr . Ma c k a y  : I  know he asks you a lot o f 
things, but I  have to object to them.

Q. How long did he stay? A. About twenty or 
twenty-five minutes. He went back to the train.
, Q. What was the occasion of his visit? A. He 

30  wanted to find Mr. Picary.
y <c>.

Q. Did you invite him to come to your house? 
,A. No, positively no.

Q. He stayed twenty or twenty-five minutes? 
A. W aiting for the train to come in. I t  gets in 
about twenty-five or half-past nine.

Q. Then where did he go? A. He went back to 
the train to find Mr. Picary.
. Q. Did you see him again? A. Never, not then.

Q. Not that night? A. No.
. f. Q. You have seen him since then, have you not? 

A. Not until after these proceedings.



93!

Ethelyn C. Parsons— Direct. .

Q. You had a talk with this lady here, did you 
not? A. I  did.

Q. Where was it? A. A t the park, at West 
Englewood station.

Q. When was it? A. A pril 16th, 1919.
Q. What time of day? A. Around six o’clock, 

possiby; I  was just coming home from business; 
six or half-past.

Q. You came home from New York? A. I  did.
Q. Got off the train? A. I  did.
Q. Where did you meet the plaintiff? A. Right 

on the walk in. the park.
Q. Was anybody with you? A. Not with me. 

My son came down with an umbrella, thinking I  
had left mine home to meet me and he had just 
joined me when we turned and met Mrs. Rubens.

Q. Did you stop and talk with her? A . She 
asked me if she might have a few minutes’ conver-
sation with me, and I  excused myself to my son 
and turned to her.

Rec e ss.

A f t e r  Re c e ss.

10

20

E t h e l y n  C. P ar so ns , the defendant, resumes 
the stand and testifies as follows : 30

Dir e c t  Ex a min a t io n  B y  Mr . De c ke r  (Contin-
ued) :

Q. Now, Mrs. Parsons, you had come down to 
the point Avhere you met the plaintiff at the West 
Englewood railroad station on the 16th o f April, 
1919? A. Yes.

Q. And you said that she had spoken to you 
and you had excused yourself to your son, and 
you stayed there and had a talk with her. W ill 
you state what she said to you and what you said

40
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to her, as near as you can recall it now? A. I  
will.

Q. Speak loudly, i f  you please. A. Mrs. Ru-
bens said to me, “Why did you sell the mortgage 
on our home?” I  said, “Why, I  had a right to 

10 sell that mortgage.”  She said, “ You didn’t have 
a right to sell that mortgage.”  I  said, “ The Wrest 
Englewood Home Company seemed to think I  had 
a right, because they bought it.”  She said, “ You 
should not have done so.”  I  said, “Why? It 
comes due in August. I t  does not make any d if-
ference whether you pay it to me or to someone 
else, does it?”  She said, “ Yes, it does.”  I  said, 
“Why?” She said, “Because we are not able to 
pay it.”  She said, “ You should have held it and 
waited.”  I  said, “ I  waited for the interest for al- 
most five years. You have paid none oa it. I  
thought I  had a right to sell it.”  She said, “ You 
should have kept it until we were able to pay it.”  
She said, “ You w ill have to get that mortgage 
back.”  I  said, “ I  can’t get it back.”  She said, 
“ You must.”  I  said, “ In  the first place, I  don’t 
think the West Englewood Home Company would 
sell it back to me. In  the second place, I  haven’t 
the money to buy it back.”  She said, “ You must 
get it back and hold it until we are able to pav 
it.”  And she said, “ I f  you don’t, I  w ill bring 
suit.”  I  said, “What do you mean, bring suit?”  
She said, “ How would a little alienation suit please 
you?”  I  said, “WThy, what do you mean?” “ Just 
what I  say.”  Well, I  said, “How can you say 
that?”  She said, “ You know you are in love with 
my husband.”  I  said, “ I  am not in love with your 
husband.”  She said, “ Oh, yes, you are.”  “ I  am 
not,”  “ And he is in love with you.”  “He is uot 
in love with me.”  She said, “ Oh, yes, he is ; you 
can’t tell me that.”  I  said, “ I  do tell you that, be-
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cause it is true.” And I  said, “ You are welcome 
to your Jew husband; I  do not want him.”  She 
said, “Ha, ha, who told you that?”  I  said, “ Your 
brother-in-law, Mr. Pieary, told me that.”  She 
said, “Don’t you know you can’t believe anything 
he says?” I  said, “ I  do not know anything about 
it.”  She said, “Well, you w ill get that mortgage 
back and hold it until we can pay it, or l w ill 
bring suit. I  w ill give you a few days to think it 
over, and if I  don’t hear from you, you w ill hear 
from me.”  She said, “ Think it over.”  And she 
left me and went to the station, and I  went home.

Q. Now, the plaintiff has testified that she saw 
you in the company of her husband since that 
date. W ill you explain how you happened to be 
in his company? A. Yes. A fter Mrs. Rubens 
threatened to bring suit, the next day I  tele-
phoned her husband at his office and asked him if 
he knew-—

Mr . Ma c k a y  : No.

T h e  W it ne s s : I  have to answer.
Q. You telephoned to her husband? A. To 

know if he knew what she was doing.
Q. W ait a minute. As a result of that tele-

phone conversation did you meet him? A. I  met 
him at the 42nd Street ferry that evening.

Q. In  New York? A. In  New York.
Q. You had a conversation with him? A. W e 

crossed the ferry and went up on the train, and I  
talked to him about it.

Q. One minute, not what you told him. Did 
you talk with him? A. I did.

Mr . De c k e r : N o w , if the Court please, at 
this time this witness should be permitted to 
tell what she said to this woman’s husband 
and what the woman’s husband said to her.

1 0

«w©

30

40
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Th e  Cou rt  : Why do you change the rule?
Mr . Dec ker  : Because we are put in an en-

tirely different position. The suit is started on 
the «theory that this defendant has used some 
enticement or some allurement, and by reason 
of it she has taken the affections of this hus-
band from her. Now, I  still say that it is 
nott competent for her to testify, for the plain-
tiff to testify to any conversation between her 
husband, except to show the lack of affection 
between them, because she cannot bind this 
defendant by anything her husband said. The 
husband was not the agent o f this defendant 
for the purpose of saying anything to the 
wife, but now the situation has changed 
around. She has testified that on certain oc-
casions she saw the husband in the company 
of this defendant. Now, I  submit that we 
have a right to show why this defendant was 
in the company of the plaintiff’s husband.

Th e  Co u r t : Yo u may do that, but I  do 
not think that authorizes you to detail a con- 
versation between them.

Q. W ill you tell what your purpose was in mak-
ing the appointment to meet this plaintiff’s hus-
band at the 42nd Street ferry on the date you 
have mentioned? A. I  will.

Mr . Ma c k a y : I  object to that as irrele-
vant.

Th e  Cou rt  : I  will allow that.
; Mr . Ma c k a y  : I  ask an exception.

Th e  Co u r t : Take your exception.

A. To know if he were a party to that.
Q. To what? A. To her bringing suit against 

me.
40
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Q. You had a conversation with him? A. I  
did.

Q. And he was on his way home that night?
A. Yes.

Q. Now, in going to your Some from work— in 
going to your work, you frequently rode on the 
same train with this plaintiff’s husband, did you 
not? A. I  may have.

Q. Did you make a practice of riding with him 
every morning and night? A. I  did not.

Q. Can you recall how frequently you went 
with him to the City and came home from the city 
with him on the same train? A. From West 
Englewood?

Q. Yes. A. I  never went down to the city with
him. SO

Q. When you met him on the train were your 
meetings prearranged? A. Coming back from 
New York?

Q. Either going to New York or coming from.
New York? A. I  went out with him once after 
that in the evening.

Q. A fter what? A. A fter this time I  just spoke 
of.

Q. Where did you go to? A. I  went to thq 
42nd Street— on the train from Weehawken to 
West Englewood.

Q. Where did you meet him? A. In  the ferry 
house.

Q. What time did you meet him? A. Between 
half-past five and six.

Q. You went on the same train with him? A.
Yes. His brother was there, and I  had a friend 
with me.

Q. Now, his brother has testified that he met 
you with this plaintiff’s husband at the 42nd 
Street ferry station in May, 1919, and that he 4 %
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went np to speak to you, and your greeting was 
so cool that he went away. A. What did he ex-
pect?

Q. W ill you tell what occurred when you met 
him there? Who were with you? A. I  was 

10 with a gentleman from the office, who was goin^ 
out to spend the evening with us, Mr. Wright.

Q. Who was the gentleman? A. Charles 
Henry Wright, a proofreader.

Q. When did you meet this plaintiff’s husband? 
A. In the ferry house at 42nd Street.

Q. Did you meet him by appointment? A. Yes.
Q. And you went out on the train together? A. 

Yes.
Q. Where did you get off the train? A. H e got 

in the smoker, and I  went on and joined my 
friend and got in the other train, in the other car.

Q. Where did you get off the train? A. West 
Englewood.

Q. I t  has been testified here by the plaintiff’s 
brother-in-law that he saw you eat lunch with 
the plaintiff’s husband during the year 1911, at 
the A rt Color Printing Company in New York. 
Is that a fact? A. Yes.

Q. Where did you eat lunch? A. On our1 
desk; it  is a long table.

30 Q. Was there anybody else there? A. Plenty.
Q. Besides the plaintiff’s husband? A. Yes, 

there were.
Q. How many were there? A. I  didn’t count 

them, but those who did not go out to lunch ate 
their lunch in that room.

Q. Was it the practice of persons employed in 
that company who carried their lunch to work 
with them to eat it in that room? A. It  was.

Mb. Mack ay  : I object to it as immaterial.
4 0
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The  Co ur t  : I think what they did is
relevant.

Mr . Ma c k a y : What the practice was?
Mr . Dec ker : W ell, the custom., either the 

custom or practice.
The  Cou rt : I will allow that.
Mr . Mac kay  : Exception.

A. (Continued) They did, anyway.
Q. Did you eat your lunch with this plaintiff’s 

husband by a prearranged appointment? A. I  
did not. He ate his lunch at that table before I  
went there.

Q. Did he work for the A rt  Color Printing 
Company before you worked for them? A. He 
did.

JSO
Q. When you went to work you followed the ■* 

practice that had been established—

Mr . Ma c k a y : I object.
The  Cour t : Yes, that is leading.

Q. Now, this same witness, H arry J. Rubens, 
has testified that during 1913 he saw you and his 
brother pass the window together, pass the win-
dow o f the building on 42nd Street, where he was 
employed, on your way to the 42nd Street ferry.
Is that so? A. He may have seen me. I  can’t 
say whether he did or not, but I  did go down 
there.

Mr . Ma c k a y: No. I  object.

Q. Did you ever walk along 42nd Street?

The  Court : Do you object to that?
Mr . Mac kay  : I  object to any voluntary 

statements after she has answered the ques-
tion, your Honor.

The Cou rt : No, I will allow that. 40
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A. I  don’t know whether the man saw me or 
not.

Q. Did you ever walk along 42nd Street to-
wards 42nd Street ferry with this plaintiff’s hus-
band? A. I  did.

lo Q. And how frequently did you do that? A. 
Infrequently.

Q. What was the occasion for doing that? A. 
I  was going home. That was my way of going 
home.

Q. Where was he going? A. He was going 
down to the ferry.

Q. Did any other employees of the A rt Color 
Printing Company walk along in 42nd Street? 
A. They did.

20 Q- Did any of them ever walk along with you 
and the plaintiff’s husband? A. They did.

Q. The persons who went to the 42nd Street 
ferry house walked along this street together, did 
they? A. They did, some times.

Q. Was the walking along the street, along 
42nd Street, in the evening, after you had left 
work, with this plaintiff’s husband prearranged? 
A. It  was not. Those who happened to be start-
ing down the certain way, toward the office door, 
were right together, whether it  was one or two or

30 three. It  did not matter.
Q. What time did your office stop work there? 

A. Five o’clock.
Q. Everybody leave? A. When they could get! 

washed and ready and get out.
Q. This same witness, Harry Rubens, has testi-

fied that four years ago he saw you at the Arca-
dia Hall in Brooklyn with the plaintiff’s husband. 
W ill you tell when that was? What were you 
doing there? A. I  can. I t  was the occasion of

4o
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the No. 6 Typographical Union Ball, annual ball.
Q. Are you a member of that union? A. Yes.
Q. Is the plaintiff’s husband a member of it?

A. He was at that time.
Q. And is this witness, Harry Rubens, a mem-

ber of it? A. I  don’t know.
Q. Pretty much everybody that is in the print-

ing trade in New York is a member of it, is he 
not? A. They have to be.

Q. Go ahead. A. My daughter and myself at-
tended that ball with one of the men in our 
office. I t  was a stormy night, and he came to 
the house in a taxicab and took us up there. I t  
is away uptown in Brooklyn. W e went there with 
him on his invitation.

Q. Whose invitation? A. His name is James SO 
Drew.

Q. You do not mean the plaintiff’s husband?
A. No.

Q. Go ahead. A. This gentleman in the office* 
his name is James Drew. He invited us to go to 
this ball, and we went in his company on his in-
vitation in the taxi that he hired. W e attended 
that ball and a number of the others from our ' 
table were there also, and we formed a party.
Mrs. Rubens joined us with his brother, and he was 
with us part of the time and part not— and not 
part of the time. W e danced together, all of us.
We stayed there until five o’clock in the morning, 
or nearly five, all the party. When we came 
away we came away in a body, and the whole 
party saw us home, and then left us at our home, 
and went on. I  don’t know where they went 
after that.

Q. Now, this witness has testified that when it  
came late in the evening he realized that his 
brother, the plaintiff’s husband, was not going 40
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home that night. Do you know where the plain-
tiff’s husband stayed that night? A. He stayed 
there at the hall with everybody else until five 
o’clock.

Q. Where did he stay aftet five o’clock? A. I  
do not know as to after they left our doorway. 
Mr. Drew saw us home, and several— four of the 
other men, gentlemen, coming down with them in 
the party, were coming down that way. They1 
saw us to our door, and nobody came in but my 
daughter and myself. The others went on in to 
the party, and where they went I  don’t know; 
Adel phi Street.

Q. Now, it has been testified by this plaintiff 
that her husband came to her and represented to

20  her that you had said that you wanted her hus-
band and herself to be divorced, so that you could 
marry him. Did you ever make any such state-
ment to this plaintiff’s husband? A. I  did not.

Q. Did you ever have any intention of marry-
ing him? A. Never.

Q. Did you ever use any enticement or allure-
ment to get him away from his w ife? A. Never

Mr . Ma c k a y  : I object to that. That is' 
too broad.

30 Th e  Co u r t : That is what you are charge
ing, is it not?

Mr . Ma c k a y : Yes, but I think that is too
broad a question, is it not?

Th e  Co u r t : No , I  think not. That is 
what you charge; she may deny it.

Mr . Ma c k a y : I t  only calls for a conclu-
sion, does it not?

Th e  Co ur t  : I  think it is proper.
Mr . Ma c k a y : I  ask an exception.

40 Th e  Co u r t : Take your exception.
(Answer read).
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Mb. Ma c k a y : I  objected at the same time 
she answered, your Honor.

Th e  Co u r t : Yes, you may take your ex-
ception.

M b . M a c k a y  : Put the answer in after 
the objection. 10

Q. Did you ever make any threat to sell or 
foreclose the mortgage that you held on the house 
o f the plaintiff’s husband unless she permitted 
him to obtain a divorce? A. I  did not.

Q. Did you ever talk to bim at all about 
divorce? A. I  did not.

Q. He has visited your house, has he not? A.
He has.

Q. A t the time he had been to your house had 
any reason ever been given to you for his w ife ’s 20 
not accompanying him? A. His w ife was al-
ways invited.

Mr . Ma c k a y : I  object to any reasons he 
gave.

Th e  Co u r t : Y o u object to that question?
Mr . Ma c k a y : I  object to any reason the 

husband gave.
Th e  Co u r t : Yes, I  w ill sustain your ob-

jection.
(W itness withdrawn). s o

W i l l ia m  J. F errie , called as a witness on be-
half of the defendant, being duly sworn, testifies 
as follows:

Dir e c t  Ex a min a t io n  By  Mr . De c k e r :

Q. Where do you live, Mr. Ferrie? A. In 
Brooklyn.

Q. Do you know Mrs. Parsons, the defendant 
in this case? A. I  do. 40
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Q. How long have you known her? A. Thirty 
years.

Q. A re you in the printing trade? A. Yes.
Q. Her husband was in the printing trade, was 

he not? A . Yes, sir.
j o  Q. And she was in the printing trade before 

her marriage, was she not? A. Yes.
Q. And she has been in the printing trade since 

the death o f her husband, has she not? A . Yes.
Q. Do you recall the 21st of January, 1912? 

A. Yes.
Q. What day of the week was it? A. Sunday.
Q. Did you see the defendant on that day? A. 

I  did.
. Q. Where did you see her? A. A t  her house.

” C) Q- Where? A. DeGrraw Street.
Q. In  Brooklyn? A. In  Brooklyn.
Q. W hat time o f the day did you see her 

there? A. Almost four o ’clock.
Q. In  the afternoon? A. Yes.
Q. Tell what happened after four o’clock in the 

afternoon? A. I  suggested to her that we go to 
the opera, that is, the opera, concert, that 
night. She said, “ I  have not had anything to 
eat yet.”

so  Mr . Ma c k a y : Do not detail the conver-
sation.

Q. Do not relate any conversation, Mr. Ferrie, 
arid just tell what you did and what she did? 
A. W ell, we went to New York, to W hite’s res-
taurant. From there we went up and bought 
the tickets. Then it was too early. W e took a 
walk around until the concert opened, about 8.15. 
A t 8.15 we returned to the opera house, and got 
out about ten minutes to eleven. Then we walked

4o  up to Times Square, took the subway over to
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Brooklyn, and got over there about half-past 
eleven. Then we walked from Atlantic Avenue 
to the house. I t  was probably ten minutes’ walk.
And I  went upstairs with her, up to the— up to 
her rooms, and stayed about five minutes, and 
said a few words to her sister, and then went *0  
home;

Q. You went to the Sunday night concert at 
the Metropolitan Opera House, New York? A.
Yes.

Q. What was the occasion for your going with 
her on January 21st, 1912? A. Well, in the first 
place, it was her birthday.

Q. Yes. A. And in the second, it was— a 
Russian violinist was there, Zymbalist.

Q. Had you ever gone with her on her birth- w  
day before? A. Yes.

Q. Had she ever gone with you on your birth-
day? A. On my birthday?

Q. Yes. A. W e always went on an excursion 
on my birthday.

Q. When does your birthday come? A. On 
the 15th of August.

Q. So that you were with her continuously from 
about four o’clock in the afternoon of January 
21st until midnight? A. Yes.

Q. And midnight you le ft her at her home in 
Brooklyn? A. Yes.

Cr oss Ex a min a t io n  by Mr . Ma c k a y :

Q. You say you have known her for thirty 
years, Mr. Ferrie? A. Yes, sir.

Q And when was the first time that you took 
her out on her birthday? A. W ell, I  can’t recall 
that, you see. I  used to take her out when her 
husband was alive.

Q. When was the first year that you took her
40
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out?. A. I t  does not always follow that we went 
out every time. Sometimes we had a party in 
the house.

Q. When was the first year that you met her, 
on her birthday? A. Oh, that would be going 

10 too far back.
Q. Whether you took her out or not. Take 

your time and answer the question, whether you 
have to go far back or not. A. I  could not go way 
back to the first time. That would be too long. 
I  could not remember any instance thirty years.

Q. Did you take her out the first year you met 
her? A . Yes.

Q. The first year you met her? A. Yes.
Q. Do you recall what year you did meet her? 

20 A. W ell, it was about 1888.
Q. 1888. And that first year that you met her 

you took her out, did you? A. Yes.
Q. On her birthday? A. W ell, I  would not 

state that.
Q. But you called there? A. Yes.
Q. Galled at the house? A . Yes.
Q. And so on each year? A. Oh, no, it  does 

not follow, because the only time we coulld take 
her out would be the time she would be living in* 
the city.

80 Q. So you could not say about ’89, ’90, ’91, ’02, 
or ’03, up to 1900? A. Oh, no.

Q. You could not? A. No, because nearly half 
the time she did not live in the city.

Q. iSo that you did not take her out every 
birthday? A. Oh, no.

Q. You did not call on her every birthday? A. 
W ell, unless there was something to interfere, I  
did. Suppose I  had to work that night, I  did not 
call. The same thing held good in regard to my 

40 birthday. I f  it happened through the week, we
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went on excursions, on excursions following it, 
did not take it this particular day; but this 
particular time it happened to fa ll on this day.

Q. So you did not always take her out on your 
birthday, did you? A. Well, no.

Q. But you made it a point, i f  on your birth- j  o 
day you were busy working, you would take her 
out the following Saturday or Sunday? A. Yes.

Q. Or call on her? A. Yes.
Q. I  suppose that happened a good many years 

in succession, did it not, when the birthday hap-
pened on Monday or Tuesday or Wednesday? Is 
not that correct? A. Correct.

Q. And you did not work evenings? A. Yes.
Q. Did you? A. Yes, worked evenings.
Q. You worked nights? A . Yes. 24>
Q. Do you work every night? A. W ell, I  

worked every night this year.
Q. I  mean in past years. A. Oh, yes, I  have 

done a great deall of night work.
Q. What hours do you have? A. W ell, the 

hours are supposed to end at five o’clock, but in 
the publishing line, when you have got forms to 
press, you have a day’s work, while i f  it is month-
ly, probably two weeks almost every night.

Q. Almost every night for two weeks? A. A l-
most every night for two weeks, anyway, yes. 30

Q. Then the rest o f the nights you are off? A.
Yes, in the other two weeks in the month.

Q. Where did you take her on January 21st, 
1910? A. She was not living in the city then.

Q. Where was she living? A. I  think she was 
down in Florida then.

Q. In  Florida? A. Yes. ¡She was not in the 
city, anyway.

Q. What? A. She was not in the city.
Q. Then you did not take her out that time 4o
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three or four days later? A. I  told you that I  
did not take her out.

Q. Answer my question. Did you? A. Give 
me the question again.

Q. You did not take her out three or four days' 
¿0  later that year? A. No.

Q. You are sure she was in Florida? A re you? 
A. W ell, I  received letters from her husband and 
her from there.

Q. A t  that time? A. Yes, 1910.
Q. January 21st? A. Oh, no.
Q. In  January? A. Oh, well, I  couldn’t say 

that.

ii ©

30

40

Q. You could not say that? A. No.
Q. So 1910 you are not positive about, are you? 

A. In what way am I  not positive?
Q. W ell, as to just where she was or what she 

was doing? A. A t that time they were living at 
Patchogue, in 1910. Her husband took sick. 
Now, I  do not know just what time they went 
down there.

Q. So you are not sure whether you met her 
or not that year? A. 1910?

Q. Yes. A. I  didn’t  meet her that year, no.
Q. You did not? A. No.
Q. In  January 21, 1911, where did you meet 

her? A. I  don’t remember.
Q. You don’t remember? A. No.
Q. In  January 21, 1913, where did you meet 

her? A. Oh, wait a minute, now; January, 1911. 
No, we didn’t  go anywhere that year.

Q. On January 21st, 1914, where did you go? 
A. She was not in the city then.

Q. Where was she? A. W ell, she was in 
Stewartsville, or some of those places where she 
lived.

Q. How do you know that? A. Because she



109

William J. Ferrie— Re-Direct.

used to take the train then. She lived in New,
York at this time then.

Q. What is that? A. She lived in New York,
I  think, in 1914.

Q. Did you say she lived in Stewartsville? A.
She was living in 47th Street, hut the family 1W 
were living in Stewartsville.

Q. I  am speaking about her, not the family.1 
She was living in New York that year then?
A. Yes.

Q. W ell, where did you go? A. I  didn’t go 
any place that year.

Q. You did not go any place that year with 
her? A. No.

Q. 1915? A. No.
Q. January 21st, do you recall that? A. No. 20 

I  have not gone any place lately with her.
Q. Do you recall that year? A. Which, 1915?
Q. Yes. A. Now, wait until I  see. No, I  can-

not recall it.
Q. Can you recall it? A. No.
Q. Can you recall January 21st, 1916? A. No.
Q. 1917? A. No.

Re -Dir e c t  Ex a min a t io n  by  Mr . De c k e r :

Q. Mr. Ferrie, where was Mrs. Parsons living 3C 
on the day you took her to the Metropolitan' 
Opera House? A. A t DeGraw Street.

Q. Do you know the number? A. I  don’t know 
the number.

Q. DeGraw Street in Brooklyn? A . Yes.
Q. You went to the house and met her there 

and you know she was living there? A. Oh, yes.
Q. That was on her birthday in 1912? A. That 

is so.

40
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Re -Cr o ss Ex a min a t io n  By  Mr . Ma c k a y :

Q. And that is the only year you do remember 
distinctly? A. W ell, I  stated at the start.

Q. W ell now, state now at the finish. That is 
the only date you do remember distinctly? A  
W ell, as a matter o f fact, it is the only one 1 
remember distinctly.

Q. Yes, surely.

E t h e l y n  C. P ar so ns , the defendant, resumes 
the stand, and testifies as follows:

Dir e c t  Ex a mina t io n  By  Mr . De c ke r  (Contin 

ued) :
Q. When did you go to live on DeGraw Street! 

in Brooklyn? A. Spring of 1914.
Q. How long did you stay there? A. About a 

year.

Cr oss Ex a min a t io n  b y  Mr . Ma c k a y :

Q. You are living where at the present time,, 
Mrs. Parsons? A. West Englewood, New Jersey. 

Q. And have lived there since when? A. 
30  March 28th, 1918.

Q. And you bought that house? A. I  did.
Q. On what day? A. W hat date?
Q. Yes. A. The deal was closed on A pril 6th, 

1918.
Q. Did you purchase the place in your own 

name? A. I  did.
Q. Do you still own it? A. I  do not.

Mr . De c k e r : I  object, if the Court please. 
That is not in issue in this case.

40
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Th e  Co u r t : Whether she owns it now or 
not, I  do not see that it has anything to do 
with this case.

Mr . Ma c k a y : I t  may have some bearing, 
your Honor, i f  she made a disposition o f it 
just about the time the suit was instituted. 10

Th e  Co u r t : I t  has nothing to do with» 
this case.

Mr . Ma c k a y : I t  may on the res gestae.
I t  has been gone into on direct examination.
I  think I  have a right to cross examine on it.

Th e  Co u r t : ISTo, I  think not.
Mr . Ma c k a y  : She was asked i f  she was 

still living there. She was asked if it was 
her home. She said yes. I  have a right to 
cross examine and find out i f  she still owns 20 
it ;  i f  she does not own it yet, when she dis-
posed of it. I  do not see anything irrelevant 
about it, your Honor. I t  is clearly cross 
examination.

Th e  Co u r t : Y o u may ask her if she 
owned it.

Q. Do you still own it? A. I  do not.
Q. When did you sell it?

Mr . De c k e r : I object to this, if the 
Court please.

Mr . Ma c k a y  : That is the question I  
asked, your Honor. I  think it is perfectly 
proper.

Th e  Co u r t : I  am going to sustain the 
objection. I t  makes no difference when she 
sold it.

Mr . Ma c k a y : I  take an exception.
Th e  Co u r t : Take your exception. It  has 

nothing to do with this issue.
Mr . Ma c k a y  : I  think it has very much. 40
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Th e  Co u r t : Take your exception.
Mr . Ma c k a y  : I  have a right to go into 

the financial standing.
Th e  Co ur t : Oh, no; that is just exactly 

what you have not a right to do.
Mr . Ma c k a y  : I  think I have.
Th e  Co ur t : Well, take your exception.

Q. You met Mr. Rubens, you say, when, Mrs. 
Parsons? A. For the first time?

Q. Yes. A. In 1910.
Q. And he was working at this place before 

you came there, as I  understand it? A. He was.
Q. Had you been working there prior to that 

time? A. No.
Q. That was the first you ever came to that20

place? A. December 12th, 1910.
Q. And you worked there in the same building? 

A. I  did.
Q. Nearby? Were your places of work nearby 

each other? A. On the same floor, but not near.
Q. When you speak of the first floor of the 

building, was it on the first floor? A. One flight 
up.

Q. What was the extent of the building, the 
first floor, in the way or rooms? A. The com’ 

30 posing room was one large room. There were 
some presses between the composing room and 
our proof room. The proprietor’s office joined 
our proof room, connected by a single door.

Q. Which room was Mr. Rubens in? A. In the 
composing room on the other side of the loft.

Q. That was how far away from where you 
were located? A. I  can’t tell you in feet. I  have 
no idea about feet.

Q. Well, some distance away? A. Yes.
Q. When you ate your lunch with him, wasS40
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that in your room or in hi® room? A. I t  was in 
the proof room.

Q. Was that the room you worked in? A. I t  
was.

Q. Did you take your lunch with you to the 
office? A. I  did. to

Q. Did he take his lunch with him? A. He 
bought it.

Q. He bought it? A. Sent out for it.
Q. And brought it in? A. He did.
Q. Did that happen every day? A. Usually.
Q. From 1910 on? A. Yes.
Q. And he did not eat that in the room in 

which he worked? A. In the office in 39th 
Street. He ate in the proof room, together with 
several of the other men. They hung their hats £ o 
and coats in our room, and those who had their 
lunch, several of them ate their lunch in our 
room; Miss Fox also. That was my copyholder.
And when the men came in they came in there 
and hung up their hats and coats, and stayed in 
there and chatted until it was time to go to work.

Q. So that he would send out for his lunch 
and have it brought in and sit near you? A. Not» 
near me.

Q. No? A. Across the long table. He sat on 
the side where Miss Fox sat. 30

Q. I  see, right directly opposite? A. I  sat on 
the other side of the table.

Q. Directly opposite to you? A. No, he sat at 
the lower end, and I  sat up there (indicating).

Q. That happened up until what time? A.
That happened until we moved over in the other 
building on 38th Street, directly back of the Pic-
torial Building.

Q. When was that? A. That was about in—
I  think that was 1912, in the spring.
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Q. In the spring of 1912? A. I  think so.
Q. I  understood you to say that on January 

1st, or December 31st, 1911, rather, you were; 
not—

Th e  W it ne s s : I  wanted to know if I  might 
1 To interrupt you, i f  Mr. Zulzer could be sworn and 

be excused. He is in a hurry to get back to New 
York. Would that be permissible?

Mb . Ma o k a y  : She is talking to you.
Mb. De c r e e : Well, with your consent.
Mb. Ma c k a y  : I f  you ask for it, I  am will-

ing.
Me . De c r e e : I f  the Court please, we are 

in a peculiar position. W e have three or 
four men here who have been here for three 

20 days, waiting for this case to come on, and 
just now they are getting fidgety, and they 
want to know if  they can testify and get 
away.

Th e  Co ur t : The Court w ill allow you to 
do it.

Me . De c r e e : With Mr. Mackay’s permis-
sion, I  w ill call them.

Me . Ma c r a y : They are not under sub-
poena, are they?

OA Mb. De c r e e : No.o v
Me . Ma c r a y : They came voluntarily?
Me . Dec re e  : Yes.
Me . Ma c r a y : A ll right.
(Witness withdrawn).

40
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Moses L. Zulz er , called as a witness on behalf 
of the defendant, being duly sworn, testifies as 
follows:

Direct  Ex amina t io n  By  Mr . De c ke r :
10

Q. Where do you live? A. Freeport, Long 
Island.

Q. What is your occupation? A. Printer.
Q. How long have you known Mrs. Parsons, the 

defendant in this case? A. About twenty to twen-
ty-five years.

Q. Were you ever in business with her husband?
A. I  was.

Q. Have you talked with her recently concern-
ing the 18th of November, 1913? A. Yes, sir.

7 7 2f)Q. Do you recall that date? A. I  do, sir.
Q. W ill you tell what happened on that day?

A. During the afternoon Mrs. Parsons came in.
I  was in conference with my then, or present, 
partner, Mr. O’Brien, and we were about through 
discussing some important questions in regard to 
our establishment, when Mrs. Parsons entered 
the place. She made some inquiries of me.

Q. Do not state the conversation. Just tell 
what happened? A. W e discussed the various 
things for short time, and realizing that Mrs. 30 
Parsons had to go back to Phillipsburg, we sug-
gested we go out and have some tea. W e went to 
the World Building, leaving our office about four 
o’clock in the afternoon, and departed from there 
about five.

Q. You departed from where? A. From the 
World Building.

Q. Where did you go? A. I  took the subway to 
the Long Island Railroad station and left Mrs. 
Parsons with Mr. O’Brien at about five o’clock. 40
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Q. A t the W orld Building? A. The W orld 
Building.

Q. Downtown, New York? A. Downtown, New 
York.

Q. How do you know that happened on the 
t o  18th of November, 1913? A. In  our regular 

monthly meetings, we were discussing the pos-
sibility of the development of the business o f the 
establishment, and it was specifically on that day 
when we determined to enlarge that place; and in 
making reference to that, I  verified the date and 
also the incident.

Q. How did you verify the date? A. By the 
fact that on that day we determined to make a 
purchase aggregating quite considerable money 

20  for us, and it represented the turning point in 
our commercial enterprise. !

Q. Where was that determination recorded? A. 
On out books in the office, on our minute books.

Q. W hat books? A. On our minute books.
Q. And that meeting took place on the same 

day that Mrs. Parsons came to your office? A. 
Yes, sir.

Q. And you have examined your minute books 
recently? A. I  have, sir.

Q. W hat date do they show the meeting took 
30 place? A. November 18th, 1913.

C r o ss E x a min a t io n  b y  M r . Ma c k a y  : *

Q. Mrs. Parsons is connected with the firm, is 
she? A. Not at the present time, sir.
■ Q. She was then? A. Mrs. Parsons’ husband 
was, yes.

Q. W hat is that? A. Mrs. Parsons’ husband 
was, yes.

<J. She was after her husband’s death, had an 
interest in the firm? A. No, sir.

40
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Q. She did not on November 18th, 1913? A.
No, sir.

Q. Had no interest in the firm? A. No, sir.
Q. No connection with it? A. No.
Q. So she did not attend this meeting which 

meant the successful turning point of the cor- 
porate business? A. No, sir.

Q. And it must have been a very, very im-
portant meeting? A. I t  was an important meet^ 
ing, yes, sir.

Q. And it must have been important to you, 
because you had an interest in the corporate busi-
ness? A. Yes, sir.

Q. And o f interest to your partners, or fellow- 
stockholders? A. Yes, sir.

Q. How many are there of you? A. There are iso 
four of us. I t  is a closed corporation; Mr. O’-
Brien and his wife, and myself and my wife.

Q. And you were all there that day, the four 
of you? A. No, not the four of us. The two, 
ladies were there by proxy.

Q. W hat is that? A. The two ladies were there 
by proxy.

Q. By proxy. You and Mr. O’Brien did this 
important business? A. Yes, sir.

Q. So important, you say, that it was the turn-
ing point in your affairs? A. Yes, sir. 3i>

Q. Pretty well wrapped up in the thing, were 
you not? A. W e had about closed out— well, 
we had closed our discussion at the time Mrs. 
Parsons came in.

Q. And your mind was pretty well filled , up 
with it? A. Yes, sir.

Q. And yet you recall very distinctly that Mrs. 
Parsons came and you took tea with her? A.
Yes, sir.

Q. Did you take tea with her after that? A . 40  
No, sir.
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Q. Or before that? A. No, sir.
Q. You do not recall at all? You do not re-

call—-—  A. You mean from the commercial o f-
fice, from the office in New York?

Q. Yes. A. No, sir.
l o  Q. Had she called on you before that? A. Oh, 

yes, sir.
Q. When ? When did she call previous to No-

vember 18th, 1913? A. W ell, I  can’t recall the 
dates, because they had no bearing on any speci-
fic thing that would bring it to my recollection.

Q. No bearing whatever? A. No, sir.
Q. The mere fact that she happened to be 

there would not concern you one bit? A. Why, 
there was always something to discuss, or some- 

a o  thing she brought in, because I  had known the 
family so long, and that was perhaps the justi 
fication for coming in.

Q. Is it not a fact that you verified this be-
cause the witness told you about this lawsuit? 
A. Simply to refresh my memory about it.

Q. D id she not tell you about the lawsuit? A. 
Yes, sir.

Q. And wanted you as a witness? A. Yes, sir.
Q. And wanted your testimony? A. Yes, sir.
Q. You came out here voluntarily to give it? 

8<> A. Yes, sir.
Q. You are an old, close friend o f twenty or 

twenty-five years’ standing? A. Yes, sir.
Q. And very much interested? A. Yes, sir.
Q. So that you could not give any other date 

that she called to see you? A. I  couldn’t give 
any specific date; no, sir.

Q. Have you ever been out with her? A. Yes, 
sir.

Q. To tea? A. No, sir.
Q. To dinner? A. To her house, yes, sir.4 0
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Q. Out to dinner other than her house? A.
Yes.

Q- When? A. I  can’t give you any specific 
date.

Q. No date? A. When her husband was with 
me in business, we went out very frequently; I  10 
might say twice a month.

Q. W ith  the husband? A. Yes.
Q. And with her after her husband’s death?

A. I  can’t recall that.
Q. You cannot recall any time? A. No.
Q. No dates? A. No.
Q. Any month? A. No, sir.
Q. Nothing. That is all.

Re -Dir e c t  Ex a min a t io n  b y  Mr . De c k e r : 20

Q. Do you remember the particular business 
that brought her to your office on this day? A. 
W hile her busband and I  were in partnership, he 
received some certain stocks, some certain cer-* 
tificates of stock for certain mechanical improve-
ments that he made on a type-setting machine.
The demonstration o f that improvement was made 
in our office. For his services that stock was of-
fered to him. Mrs. Parsons came in that day 
with these certificates o f stock, and asked me 30 
whether they had-------

Mr . Ma c k a y : No ; not what she asked
you.

Q. WThat was her purpose in coming into the 
office? A. Did I  know whether that corporate 
body was still in existence, and whether the cer-
tificates o f stock ¡had any value.

Q. W hat is there that connects that with the 
business, the other business that you transacted1

40
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an that dav? A. A fter Mr. Parsons’ death, the 
business went down considerably, and for two- 
years we had to struggle. In  1913 conditions 
changed so materially that I  found it  necessary 
to increase the establishment considerably, and in 

10 defining my position to my present stockholders, 
or to the then stockholders at that time, I  was 
urging them to increase the establishment; and 
this was the culmination of all my suggestions 
that brought about that meeting.

Re -Cr oss Ex a min a t io n  b y  Mr . Ma c k a y  :

Q. What were these certificates of stock? A. It  
was in some type-casting affair that is applied to 
the Mergenthaler Linotype.

20 Q. What was the name of the corporation? A. 
Some type bar association, some type bar casting 
company.

Q. Do you remember the name? A. I  do not.
Q. W ere you interested in it? A. No, sir.
Q. Did you have stock in it? A. No, sir.
Q. Mr. Parsons had stock in it? A. Mr. Par-

sons alone, yes.
Q. When did he get that stock? A. He got the 

stock in, I  think it was, 1910. I  knew that a ll 
thé while, for the reason thlat he was giving his 
time to this while he was still a partner of mine. 
I  say 1910 without— well, from memory.

Q. Mrs. Parsons did not come to you for three 
years afterwards? A. Oh, no. I  saw Mrs. Parsons 

every—
Q. I  mean about this stock? A. About that 

stock, yes, sir.
Q. Three years? A. Yes, sir.
Q. Three years after her husband died? A.

About the stock you mean?
Q. Yes. A. Yes, sir. She did not come until

that time.

40
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4*

Q. What is that? A. She did not come to see 
me about the stock until that time.

Q. Three years afterward? A. Yes.
Q. Just on that particular date when the plain-

tiff said Mr. Reubens was w ith her? A. It  was 
on November 18th, 1913 that Mrs. Parsons showed 
me that certificate of stock.

Q. You are positive of that, but you cannot re-
call any other dates? A. I  can’t recall specifi-
cally the dates, no.

Q. That is the only date—  A. That is the only 
date, because—

Q. — of anything you know connected with Mrs. 
Parsons that you can give a specific date on, is it 
not? A. Yes, sir.

Q. And so fu lly and so complete? A. Yes, sir.
Q. Almost hoUr for hour, you know just what 

happened do you not? A. I  do, yes.
Q. But any other meeting with her is indefinite 

and out of your mind? A. No, sir, not out o f my 
mind.

Q. Practically? A. No, sir.
Q. 'So far as dates are concerned? A. So far 

as dates and hours are concerned, yes.
Q. You could not give any dates and hours 

and years? A. Not on general— if  something 
specific were asked me, I  perhaps could. 30

Q. There is. nothing specific you have in mind 
or know about? A. As applying to this case?

Q, As applying to Mrs. Parsons, meeting her 
and taking her out to dinner as you did on this 
particular occasion? A. No.

4 0
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Et h e l y n  €. Par so ns, the defendant, resumes 
the stand, and testifies as follows:

Cr oss Ex amina t io n  by Mr . Ma c k a y  : (Continued)

Q- (Question read) I  understood you to say 
that on January 1st, or December 31st, 1911, 
rather, you were not (question continued) at the 
Hotel Preston? A. I  was not.

Q. Do you know where the Hotel Preston is 
located? A. I  have heard in the testimony it was 
26th Street, I  think. I  have never seen that 
hotel.

Q. You have never been to that hotel? A. I  
have not.

Q. Have you heard of Colazzi’s restaurant? A.
2 0  Yes.

Q. You have been there? A. Yes.
, Q. You have been there with Mr. Reubens? A. 
Yes*

Q. And you have had dinner there with him? 
A. Yes.

Q. Do you remember when it was? A. Right 
after he went in business for himself.

Q. When was that? A. That might have been 
in 1914 or 1915. I  am not sure now. My daugh- 

f 30 ter was with me.
Q. Your daughter was with you? A. (Nodding 

in the affirmative.)
. Q. Do you remember the month? A. No.
‘ Q. You do not remember the date? A. No, I  

do not.
Q. Do you remember the hour that you went 

there? A. I t  was in the evening, but I  can’t re-
call the hour.

Q. Do you remember the place? A. Yes.
Q. Do you remember how long you stayed there

40
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with him? A. Perhaps an hour or more. We 
had dinner there.

Q. I t  is rather faint in your memory? A. An 
hour or an hour and a half, about something like 
that. I  am not exactly sure.

0- Was that prearranged? A. Yes. 10
Q. And when was that arranged? A. I  don’t 

know. He wanted to celebrate his going in busi-
ness.

Q. Do not volunteer. I  am asking you ques-
tions, Mrs. Parsons. Was it arranged that day 
or prior to the day that you went there? A. I 
don’t know.

Q. You do not remember? A. No, I  do not 
remember.

Q. You simply remember being there? A. I  2 
remember being there.

Q. And you think it was in 1915 or 1914? A.
I  do not know.

Q. You do not remember the year? A. No.
Q. Was it the only time you were ever at that 

restaurant with him? A. Yes.
Q. Were you ever at that restaurant with him 

any other time? A. Not that I  recall now.
Q. What do you mean, not that you recall?

A. I  have been at that restaurant with so many 
of our friends that it is hard to differentiate. &o

Q. I  see. You have been there very often then?
A. Quite frequently. When our friends come 
down from the country, we take them there.

Q. So that it was so many times that the mat-
ter of going with Mr. Reubens did not make any 
impression on your mind? A. No.

Q. Did it? And on December 31st, 1911, you 
say you did not even see Mr. Reubens that day at 
all? A. I  did not.

Q. And when Mrs. Reubens says she knows you, 40
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yon believe that is so, do yon not?. A. (N o 
answer.)

Q, Do you believe she knew your face and your 
form on December 31st, 1911? A. She might 
have thought it was I.

10 Q. Do you think she knew your face and form? 
A. .1 can’t say.

Q. Do you think perhaps Mr. Rubens was with 
some woman and that it was some woman that 
looked like you but was not you? Is that it? A. 
I  can’t say.

Q. On January 21st, 1912, you say you were 
not at the Hotel Preston? A. I  was not.

Q. And when Mrs. Rubens said that she rec-
ognized you and recognized Mr. Rubens, do you

3 *) think she knew you? A. I  don’t  know whether 
she did or not.
. Q. Do you think she made a mistake? A. She 

may have.
Q. Do you think she made a mistake when hei* 

husband admitted that he had been with her?

Mr . De c ke r : I  object to that, if the 
Court please.

A. I  do not know what her husband said.

„_  Th e  Co ur t : What is the objection?
O V -

Mr . De c ke r : There is no proof that there
was any conversation.

Mr . Ma c k a y : That was the effect of it.
Th e  Cou rt  : That is not a competent 

question to ask her.
Mr . De c ke r : I  do not recall any evidence 

of that kind at all, that he admitted he was 
with Mrs. Parsons.

Mr . Ma c k a y : Of course he did, and she 
said he admitted that he was with her and

40
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lie was sorry, and he was through with her 
and would not do it again. Do you remem-
ber that?

Mr . De c ke r : I  do not. That is not in 
the record in this case.

Mr . Ma c k a y  : Does your Honor remember 10 
it?

Th e  Co ur t : She said that he said he had 
done wrong and would not do it  again, some-
thing of that kind, but she did not say what.

Mr . Ma c k a y  : I  beg your Honor’s pardon
Th e  Co u r t : I  rule it out, what she said 

about somebody else, when she was making 
that statement.

Mr . Ma c k a y : What she said about re-
monstrating with her husband was not ruled -O  
out.

Th e  Co ur t : No, remonstrating with hed 
husband, but what he said to her about some-" 
body else was not competent.

Mr . De c ke r : The testimony was that he 
said, “ I  am sorry,” and then the Court stop-
ped her. There is no such testimony o f any 
admission made by him at all.

Mr . Ma c k a y : Well, I  am willing to leave 
it to the jury. I f  they remember it., all 
right; if  they do not, all right. i 30

Th e  Co u r t : Well, i f  it  is in, the Court 
is going to tell the jury they cannot consider 
it. She has no right to make any statement 
in the absence of this lady that would tend 
to bind her.

Q. Now, Mrs. Parsons, on December 31st 1911. 
you were living where? A. DeGraw Street. 
Brooklyn.

Q. DeGraw Street, Brooklyn? A. 510. 40
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Q. And that is the date you said this gentle-
man came— you said you went somewhere that 
lay, did you not? You went to Rockville Center? 
A. I  did.

Q. To whose home? A. To the home of friends,;
„ • named Brown.
lO

Q. Mr. Brown? A. Mr. and Mrs. Brown.
Q. Mr. and Mrs. George Brown. You went 

there with your daughter? A. My sister, my 
daughter, my son, and myself.

Q. And you did not see Mr. Rubens at all 
that day? A . I  did not.

Q. What date prior to December 31st did you 
see him? A. See Mr. Rubens?

Q. Yes. A. Why, I  probably saw him in the 
office each working day.

Q. Had you been out with him prior to that 
time at all? A. No.

Q. Nowhere? A. No.
Q. On no occasion? A. (N o  answer).
Q. Had he called to see you? A. No.
Q. He had not? A. No.
Q. He had not called at your home prior to 

December 31st, 1911? A . No, not that I  can re-
call now. I t  is a long while ago to remember 
anything.

30  Q. Yes, but you seem to remember December 
31st so clearly and so plainly? A. Yes.

Q. Do you not—  A. Because it was New 
Year’s time.

Q. And that is a long time ago, is it not? A. 
Yes.

Q. And that you have down in perfect detail, 
have you not? A. I f  you had asked—

Q. Have you not? A. Yes, because I  have had 
to look it  up.

Q. Yes, you had to look up this day specially;
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is that it? A. I  could look up other dates spe-
cially and find out where I  was, too, but I  have 
not had occasion to.

Q. Well, do you think you could remember if 
Mr. Rubens had called at your house prior to 
this particular day that you have so well in mind? 10 
A. I f  there was anything special in connection 
with his calling on me.

Q. Do you recall him calling? A. I  do not re-
call him coming.

Q. You do not remember? A. No, I  do not 
rcall his coming there.

Q. And after December 31st 1911, do you re-
member him coming to see you? A. Yes. He 
called at the house.

Q. How often? A. He called there one Sunday s o  
afternoon with Mrs. Rubens and the two children.

Q. That is very nice. When was that? A. I  
don’t  know what date it was.

Q. What month? A. I  don’t  know.
Q. W hat year? A. I t  was after that; probably 

the next year.
Q. 1912? A. I t  might have been.
Q. Do you remember him calling alone with-

out the w ife and children? A. Yes, I  think I  do.
Q. Yes. And when was that? A. I  do not*  g  q

know when it was. I  just have a faint recollect 
tion of his being there one evening.

Q. One evening? A. Yes.
Q. Weekday or Sunday? A. It  was Sunday, 

because my niece was there.
Q. Was it  Sunday evening? A. Yes, late in 

the afternoon.
Q. Called alone? A. Yes.
Q. How long did he stay? A. I  think he 

stayed to tea.
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Q. Yes. That would be about six o’clock? A. 
About six.

Q. And stayed after that? A. A  short while.
Q. How long? A. I  don’t know how long he 

stayed. He went home early. My sister was 
there—

Q. I  did not ask you that. A. And my niece.
Q. I  did not ask you that. A. A ll right.
Q. You went home early? A. Yes.
Q. What do you call early? A. Well, I  call 

until ten o’clock early.
Q. Then he went home some time before ten? 

A. Between six and ten.
Q. And when again did he call to see you, 

alone? A. I  can’t answer you in that way. You 
20 must ask me specific times, and then I  can tell 

you.
Q. Do you recall any other time in 1912, in the 

entire year, that he called to see you? A. He 
came out to Rockville Center, I  believe, in 1912, 
on a Sunday. Mrs. Rubens and the children were 
with him that time, and they spent the day with 
us, going home after tea.

Q. That you remember? A. Yes; we walked 
to Lynnbrook to get the train.

Q. Now, will you tell me .when in 1912 he was 
30 there alone? A. I  can’t tell you when that was.

Q. You cannot tell? A. No.
Q. W e w ill take 1913. That is getting a little 

nearer. Can you tell us when in 1913 he called 
to see you, alone? A. 1913 is when he was out 
on the farm.

Q. He was out on your farm in 1913? A. Yes.
Q. When was it he went on the farm; what 

month? A. September.
Q. In September? A. Well, between January 

40 and September.
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Q. Did he call to see you alone before he went 
on the farm? A. It  is very hard to answer you 
the way you ask me the questions.

Q. I  am giving you a wide latitude. A. I t  is 
too wide; it is so wide that I  can’t confine my-
self to anything in particular. Ask me some 10 
dates, and I  can tell you.

Q. I  am giving you every date in the year from 
January to September, and I  am not holding you 
down to January 2nd, 3rd, or 4th, or 5th. A. I  
wish you would; I  could tell you better.

Q. You ought to be able to tell me anyway, i f  you 
know. A. I f  you would let me start and tell you 
what I  can tell, I  could do it.

Q. I  am asking you now a simple question.
Do you recall when in 1913 he called to see you, 20 
between January and September, alone?

Mb . De c ke r : Do you mean when he was 
alone or when Mrs. Parsons was alone?

Mr . Ma c k a y  : When he went alone to see 
her.

A. He called at the 47th Street apartment.
Q. In 1913? A. Am I  allowed to look at my 

notes?

Th e  Co ur t : No. He is asking you what 30 
you remember.

Q. Where did you live in 1913, between Janu-
ary and September? A. 47tth Street, New York,

Q. 510 West 47th Street? A. Yes.
Q. And you say he called there? A. He called 

there five times that I  can remember; that is all.
Q. Between what dates between January and 

September? A. Well, I  lived there from about 
the first of the year 1913 until October, 16th—  
no, 1912, that must have been, until October 16th,
1913.

40
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Q. And these five times that he called, they were 
before he went on the farm, was it? Is that your 
recollection? A. No, not the whole five. He 
came there shortly after I  took the apartment. 
I  was— I had two rooms right near the head of 
the stairs, and it was a public place.

Q. I  am not asking you that. A. Well, i f  you 
will let me tell you, I  will explain.

Q. I  would rather have you answer my ques-
tions now. I  know your lawyer w ill let you talk 
all you want, but I  would prefer to have you 
answer just my questions. A. What is the ques-
tion, please?

Q. Were the five times that you say he called 
in 1913 prior to September, to the time that he 
went on the farm? A. Twice were.

Q. Twice were before he went on the farm—  
A. The one time, I  am not sure just when that 
was, but twice was afterwards.

Q. And twice were after he came back from 
the farm? A. Yes.

Q. And he was up at the farm how long? A. 
Five weeks.

Q. And you were up there week-ends? A. Yes.
Q. Is that correct? A. Yes. You do not let 

me tell you why he came, and that is not fair.

30 Th e  Co ur t : Your counsel will ask you
that.

Mr . Mac k  a y : Your lawyer w ill take good 
care of you. He w ill take good care of you; 
you are still protected.

Q. You say in the year 1913, before he went on 
the farm, he looked like a walking corpse ; is that 
correct? A. When he went on the farm, he did.

Q. Before you took him to the farm he looked 
like a walking corpse? A. I  didn’t take him to 
the farm.
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Q. Well, before he went there at your request, 
or on your invitation? A. He was taken sick and 
looked very bad.

Q. And when was that? A. That was in Sep-
tember, 1913.

Q. So that he was very sick in September, 10 
1913? A. Yes.

Q. And looked very bad? A. H e did.
Q. Did you know anything about his weight?

A. No.
Q. Did you know whether he was a heavy man, 

or slight, or slender? A. He was a slender man;
Q. Did he appear to lose a great deal of 

weight? A. He did.
Q. In September, 1913? A. Yes.
Q. You were in the office every day during the ao  

year 1913, were you? A. Yes, I  presume so.
Q. He was there working every day, was he?

A. Yes.
Q. You had an opportunity to observe him *

every day? A. I  could have.
Q. Did you? A. I  had the opportunity.
Q. And you did see him? A. I  saw him come 

in and out with his proofs, to the desk.
Q. You kept your distance, of course; you kept 

away from him so as not to be too near ? A. Of
course. 30

Q. And you saw he was getting thinner? A.
Yes.

Q. And much thinner? A. Yes.
Q. Is that right? A. Yes.
Q. Becoming very emaciated? A. He looked 

very bad.
Q. Very bad? A. Yes.
Q. So he went to your farm to recuperate?

A. He did.
Q. And he was there five weeks? A. He was. 40



132

Etlielyn C. Parsons— Cross.

Q. And you said Mrs. Rubens was there three 
days? A. The Decoration previous to that.

Q. What? A. She was there Decoration time, 
previous to this.

Q. Decoration time, previous? A. Yes.
Q. Was she not there during the five weeks? 

A. No.
Q. She was not there at all? A. She was not 

there.
Q. And, other than the week-ends, were you 

there? A. I  was home about one week before he 
went away. I  went home on the 16th of October.

Q. Wht do you mean by going home? A. To 
Phillipsburg, to the farm.

Q. You went there on the 16th of October? 
A. Yes.

Q. And stayed there for a week? A. Oh, I  
stayed on.

Q. You stayed on? A. (Witness nods head in 
the affirmative).

Q. Was Mr. Rubens there that week? A. Yes.
Q. That full week? A. He was there.
Q. And prior to that time— what date did Mr. 

Rubens go there? A. I  can’t tell you what day 
of the month it was; I  don’t  remember.

Q. You do not remember the day? A. No, but 
30 I  know when he left there.

Q. Do you know how he got up there? A. No.
Q. Do you not know who went up with him? 

A. No; I  don’t remember that.
Q. Did he go alone, do you know? A. I  do 

not know, Mr. Mackay.
Q. You do not know? A. No.
Q. That you could not tell? A. N o; I  do 

not recall that.
Q. You do not recall the date even? A. No. 

40 Mrs. Rubens might, know, but I  don’t.
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Q. Or the week? A. No; I  don’t know that.
Q. How did you figure the five weeks? A - Be-

cause I  remember we counted them. I t  was five 
weeks that he was there.

Q. But you do not remember what you counted 
from do you? A. Not now, no; we did know 
then.

Q. But the day he left was when, what date?
A. He left on the 1st day of November.

Q. On the 1st day of November, 1913? A.
He wanted to be home for the election.

Q. And that was the last fu ll week— no, that 
was not the week that you were there steadily?
You were there the week of October 16th, as I 
understand it ; is that right? A. I  was there 
from October 16th, on. 20

Q. Right to November 1st? A. Yes.
Q. Steadily? A. Yes.
Q. Well, that was about two weeks, was it 

not? A. Well, it might have been. I  went home 
on that date and stayed home right along after 
that.

Q. Well, then, Mr. Rubens was there that two 
weeks? A. He was there until the 1st day of 
November.

Q. From October 16th? A. Yes.
Q. And prior to that time? A. I  said about 

a week.
Q. Then, as I  understand it, to get it clear, 

from October 16th to November 1st, you and Mr. 
Rubens were there steadily on the farm, day af-
ter day? A. W ith others.

Q. Yery true. But you were there? A. W e 
were.

Q. And Mr. Rubens was there? A. W e were.
Q. And did he leave there on November 1st?

A. He did. 40
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Q. Did you leave there on November 1st? A. 
Yes.

Q. You stayed there? A. I  stayed there.
Q. He went home alone? A. He did.
Q. During those two weeks his wife was not

*o there? A. No.
Q. Nor his children? A. No.
Q. Did he appear to be in good health after 

that? A. He went away in excellent health.
Q. Excellent health. So that on November 

18th, 1913, he was in good health, eighteen days 
later? A. I  don’t  know. He seemed to be, when 
I  saw him at the bridge.

Q. Did he call to see you that night? A. What 
night?

20 Q- November 18th? A. He did not.
Q. You are positive of that? A. Positive.
Q. That is a long time ago, is it not? A. Yes.
Q. Very long time ago? A. Yes.
Q. But you remember that very distinctly? A. 

I  do.
Q. Do you not? A. I  do.
Q. You do not remember what you did on No-

vember 10th, 1913, or the 11th, 12th, do you? A. 
I  could remember in general what I  did.

Q. Could you? A. Yes.
80 Q. You remember you went to work; is that 

it? A. I  was working around on the farm at 
home.

Q. Mr. Harry Rubens said that he used to see 
you going to the ferry with Mr. Edward Rubens 
about four years ago. Did you hear that testi-
mony? A. Four years ago, is that?

Q. I  think that is what he said. A. 1914.
Q. 1914, I  think he said, five years ago. Did 

you hear it? A. I  heard it.
4*0 Q. And I  think you said that you did go down
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to the ferry with other people; is that correct?
A. Sometimes. Sometimes I  walked down 42nd 
Street with Mr. Rubens alone; I  was going home.

Q. You were on your way home? A. Yes.
Q. Where were you going to? A. To 47th 

Street.
Q. To 47th Street? A. Yes.
Q. What were you doing, walking to the ferry?

A. No; I  walked down 42nd Street to Tenth 
Avenue, up Tenth Avenue to 42nd Street, and 
around the corner to my home.

Q. So that you would just walk a short dis-1 
tance, is that right? A. I would walk down to 
Tenth Avenue; Mr. Rubens would go on to the 
ferry, I  suppose.

Q. I questioned you, Mrs. Parsons, before trial, so 
and I  asked you this question, “ Did you ever go 
into the Hotel Preston with Mr. Rubens?” and 
you said “ Not to my knowledge or belief” . Do 
you remember that? A. No.

Q. Do you remember making that answer? A.
No.

Q. Now, I  ask you the same question. Did you 
you ever go into the Hotel Preston with Mr. Ru-
bens? And what is your answer? A. I  never 
did. 30

Q. I  asked you the question, Mrs. Parsons, ; 
“ Did you ever meet him at the 33rd Street sub-
way in New York?” and you answered, “ I  do not 
remember” . Do you recall that? A. Possibly I  
did.

Q. What is your answer now? A. I  never did
Q. You never did? A. I  never did.
Q. You change your answer then; is that it?

A. Possibly.
Q. Is that correct? You change it? A. There 

is not much difference. 0
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Q. There is not much difference? A. (W it* 
ness shakes head in the negative).

Q. Did you ever meet him at any subway sta-
tion, I  asked you ihen, and you said, “ Not to 
my recollection” . What is your answer to-day?

1 »  A. The same.
Q. The same. Not to your recollection? A. 

(Witness nods head in the affirmative.)
Q. Do you also say you do not remember? A. 

I say that I  can’t  ever recall doing so.
Q. Do you swear that you never did? A. Not 

to my knowledge, I  believe.
' Q. You were asked the question “ Do you re-
member Mr. Rubens coming out to you one time, 
immediately after January 21st, 1912, and telling

20 y °u at>out some argument he had with his wife 
about his going out with you?” What is your 
answer to that?

Mr . De c k e r : Are you asking this ques-
tion, or are you asking it for the purpose of 
contradicting her?

Mr . Ma c k a y : I  am asking it now as a
question.

A. I  do not know anything about their private 
affairs.

30 Q. Is that your answer? A. Yes.
Q. When was the last time that Mrs. Rubens 

came to see you, other than this time you spoke 
about at the railroad station? A. I  think the 
farm was the last time.

Q. And that was in 1913? A. Yes, Decoration 
time. Mrs. Rubens and the children called on me 
at the office, a social call, but I  can’t say when 
it was, so I  can’t tell you.

Q. When was it you lived at Adelphi Street?
4 o A. From April 1st, 1914, until March 28th,

1918.
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Q. And how many times did, he visit you at 
Adelphi Street? A. Several times. I  couldn’t 
say how many. •

Q. How many times at 47th Street? A. Five 
times.

Q. A t Jamaica Bay? A. Twice. 10
Q. A t the farm, any' other than the five weeks 

he was there, did he visit you? A. I  don’t re-
member any other time.

Q. You do not remember it? A. I  do not re-
call any other time.

Q. What? A. I do not recall any other time.
Q. You do not recall any? A. No.
Q. I f  he had, would you remember it? A. I  

might have. I  might. I f  there was anything in 
connection with it to make it memorable, I  20 
would.

Q. Did you have to go to any other restaurants 
that Colazzi’s with Mr. Rubens? A. No.

Q. You say no? A. No.
Q. Positively no? A. Yes.
Q. Do you remember you were asked that 

question “What other restaurant were you at be-
sides Colazzi’s?” You said, “ I  don’t remember 
any” . A. Well, that is the same, is it not?

Q. W ell is it? Is that your answer, that it is7 O
the same? A. Y es .' ' .

Q. When I  said “ You were at other restau-
rants”  you said “ Not to my recollection.”  1  ̂
that just the same? A. (Witness nods head in 
the affirmative.)

Q. You say now, positively no? A. I  w ill say 
not to my recollection.

Q. No. You w ill keep that same answer? A.
Yes.

Q. You do not want to say positively no? A.
I  would i f  I  could. 40
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M r . De c ke r : I f  the Court please, I  ob-
ject to this digging at the witness.

Th e  Co ur t : It is cross examination. Hd 
has a right to find out. Proceed.

Q. This is your handwriting,, is it  not? ( Show- 
10  ing paper to witness.) A. Well, it looks like it. 

Q. You know your own handwriting, do you 
not? A. I t  looks like my writing.

Q. Are you in doubt about it? A. I  would 
not swear that it was.

Q. You would not say? A. No.
Q. Is that your handwriting (showing paper 

to witness)? “ Mr. Edward S. Rubens, Dumont, 
New Jersey” ? A. Well, it looks something like 
it, but I  couldn’t swear that it was my hand- 

20 writing.
Q. You are in doubt about it, are you? A. 

Yes; I  would not say positively that it is.
Q. You are in doubt about both of these, are 

you? A. Yes; I  w ill say yes.
Q. You will say you are in doubt? A. I  

couldn’t swear to anybody’s writing.
Q. No. Can you swear to that? A. No; it 

looks like my writing.
Q. I t  looks like yours? A. It  looks like it.

■ Q. Well, I  will show you another one. Iso(| #
this your handwriting? (Showing paper to wit- 
pess.) A. That looks like it.

Q. That is just the same as the other, is it 
not? A. I t  looks the same.

Q. Is that, your writing? A. I t  looks like it.
Q. That is the same as the other? A. It  looks 

so. Some of it looks more alike than others.
Q. Is that your signature? A. That is the 

way I  usually sign it.
Q. Do you know your own signature when you 4 o . # *'

see it? A. It  looks like my signature.
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Q. Are you in doubt about it? A. I  couldn’t 
swear to it.

Q. Could you not? A. No; I  couldn’t swear to 
anybody’s unless I  saw them write it.

Ef f ie  Br aun , called as a witness on behalf of l o  
the defendant, being duly sworn, testifies as 
follows:

Direct  Ex amina t io n  by Mr . De c ke r :

Q. Where do you live? A. Where do I  live} 
now, at the present time?

Q. Yes. A. 1832 73rd Street, Brooklyn.
Q. Did you live in Rockville Center, Long 

Island? A. I  did.
Q. Speak a little louder, please, and speak ao 

in that direction (indicating toward ju ry). A.
I  did.

Q. Do you know Mrs. Parsons, the defendant 
in this case? A. I  have for about fifteen years.

Q. About fifteen years? A. Yes.
Q. Do you recall December 31st, 1911? A. I  

certainly can.
Q. Now, where were you on that day? A. I  

was home, in my own home.
Q. Where was your home? A. In Woodsen g o  

Ridge Avenue, Rockville Center.
Q. Long Island? A. Yes.
Q. Did you see Mrs. Parsons on that day? A.

I  did. I  saw Mrs. Parsons.
Q. When did you first see her? A. She ar-

rived at my home about 1.30 in the afternoon, 
with her son and daughter and her sister.

Q. Tell what happened from 1:30 on? A. 
WTiat is that?

Q. Tell what happened from 1:30 in the after-
40
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noon on? A. Well, do you mean on that day, or 
previous?

Q. On December 31st, 1911. A. Well, I  was 
kind o f downhearted and trying to cheer my- 
sief up, and Mrs. Parsons came out. They knew 
I  was downhearted, because I  had just lost my 
father on the 21st of November, and it was the 
first holiday I  had spent in my own home, as 
previous to that I  had always been at my 
father’s home; and I  was very downhearted; 
and I  know I  was very glad when I  saw them 
get off the trolley at the door and come into 
the house.

Q. And that was about half-past one on the 
afternoon of December 31st, 1911? A. Yes, 

-©  sir, it was just half-past one, because the trolleys 
ran on the half hour.

Q. Who was with Mrs. Parsons? A. Her son 
and her daughter and her sister.

Q. What did they do when they got off the 
trolley? A. Well, they came in the house, and we 
greeted each other, and very glad to see each 
other land I  believe I  started to get dinner ready 
and give them some refreshments.

Q. The evening of that day was New Year’s 
Eve, was it not A. Yes, sir.

30 Q. Did they stay over night? A. Yes, sir.
Q. The fdur o f them? A. Yes, sir.
Q. And did they stay the next day ? A. They 

stayed until late in the afternoon.
Q. Until late in the afternoon of New Year’s 

Day? A. Of New Year’s Day.
q . And then they went home? A. Yes, they 

went home— at least, they got on the trolley. I  
suppose they did go home.

4 «
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Cr oss Ex amina t io n  by  Mr . Ma o k a y :

Q. You remember that very distinctly? A.
What is that?

Q. You remember that very distinctly? A. I  
certainly w ill remember those holidays if I  live ^  
to be a hundred.

Q. I t  is just like a story book, is it not? A.
What is that?

Q. I t  is just like a story book; you have it 
down so thoroughly? A. Well, I  am sure it was 
an event in that year, that first year we had her 
out; that I  never w ill forget.

Q. But he died in November? A. I  know that, 
but you must take into consideration that I  had 
never spent a Christmas in my own home.

Q. They did not come to see you, though, for 20 
over a month later, did they? A. No— 'they did 
come out right after that, I  know, and she moved 
in Rockville Center by coming out to see me. Mrs. 
Parsons fell in— went around with my husband 
and saw some houses, and that is how she moved 
to Rockville Center.

Q. Were they out to see you after that? A. 
A fter that and before that.

Q. A fter your father’s death? A. Yes.
Q. How many times? A. Well, to my know- a0 

ledge, I  think, a couple of times before they 
moved there.

Q. No; but before December 31st, how many 
times? A. Well, I  did not see Mrs. Parsons, I  
don’t think, but twice. I  was down to DeGraw 
Street one evening, one afternoon, and stayed 
there and had tea, saw her there; but I  do not 
think she had been ou t; but her sister had been 
out twice before that.
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Q. Her sister? A. Her sister.
Q. But she was not out to see you? A. Mrs. 

Parsons was not, noit to my knowledge.
Q. That is what I  said. Mrs. Parsons did not

come to see you------ A. She did come to see me.
10 Q. ----- until December 31st? A. No; o f course

not.
Q. Which was over a month, or a month and a 

half, was it not, after your loss? A. Well, it 
was— from November 21st until December 31st; 
it was just a month.

Q. Did you continue to live in that place after 
that? A. What is that?

Q. Did you continue to live in the same place? 
A. I  continued to live there, yes, sir. 

a o  Q* Could you tell us what happened the fo l-
lowing year? A. I  can. You mean the following 
year, the next New Year’s?

Q. Yes. A. I  certainly can.
Q. December 31st? A. Yes.
Q. Let us hear it, now? A. Well, that was the 

following Christmas after that. They lived in 
Rockville Center, and I  got Mr. Horton to come 
up and help me trim my tree for me. Let me 
see. The following Christmas and the next New 
Year’s. I  don’t know whether they were out or 

30 not, I  can’t say. But they were in the town.
Q. That you do not remember? A. Because 

there was nothing to impress it upon my memory 
as much as the other.

Q. The only reason you remember the, other is 
on account of your father; is that it? A. Be-
cause I  can remember those holidays so plain. T 
can remember other things besides Mrs. Parsons’ 
coming out. I  can recall lots of things that hap-
pened just around that time.

40 Q. Can you tell what happened on December
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31st, 1915? A. Nothing pertaining to Mrs. Par-
sons. I  was in my father’s home celebrating New 
Year’s that time.

Q. Yon just believe you were at home; is that 
it? A. Yes; that is because I  was in my own 
home this year. I t  was the first year I  ever cele- AO 
brated there.

Q. My question was that you know from  De-
cember 31st, or New Year’s Eve, you were at home 
is that it? A. Not in my own home. I  was al-
ways in my father’s home.

Q. Yes; but after 1911? A. A fter that?
Q. Yes. A. A fter that I  have always been in 

my own home, because I  had no father’s home to 
go to.

Q. And I  say that you remember very well , 20 
that you were in your home? A. Certainly, be-
cause that was the first year I  was in.

Q. And exactly what you did, everything you 
did, you have not that in mind, have you? A. 
Everything I  did on that date?

Q. Yes. Each year, year after year? A. Since 
then I  can recall, and before that I  can recall 
things. But it is not pertaining to Mrs. Parsons, 
because Mrs. Parsons was not acquainted with 
my father’s people.

Q. When had you seen Mrs. Parsons before De- • «* 
cember 31st, 1911? A. When did I  see her be-
fore that?

Q. Yes. A. I  saw her in her home down in De- 
Graw Street.

Q. When? A. Well, I  can’t just recall the day, 
but it was after by father’s death.

Q. And when before your father’s death did you 
see her? A. I  do not know how many times I 
have seen her before that. I  can’t say, because 
we have been seeing each other off and on for the 40
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last fifteen years; but I  can’t recall just tbe days 
that I  did see her, or the dates.

Q. You are an old friend of hers? A. I  am an 
old friend o f her sister’s.

Q. Not related in any way? A. Not related at 
10 all.

Q. Just an old, close friend? A. Just an old 
friend.

Q. For fifteen years? A. Yes.
Q. Taken a great deal of interest in her, have 

you ? A. Yes, certainly have. I  have seen her 
children grow up, and I  am like an aunt to them.

Q. You are not subpoenaed here? You came 
voluntarily? A. I  was not forced to come.

Q. What is that? A. I  was not forced to come. 
20 Q- You came to help her out? A. I  came when 

she recalled to my mind i f  I  could help her any. 
That was all.

Q. She told you about the case and about the 
trouble? A. Well, she did not naturally tell me; 
I  heard it through others.

Q. Did she not speak to you about it? A. 
Personally, she did; yes.

Pat r ic k  J. O’Br ie n, called as a witness on be- 
half of the defendant, being duly sworn, testified 
as follows:

Direct  Ex amina t io n  By  Mr . De c ke r :

Q. Where do you live, Mr. O’Brien? A. 146 
Dean Street, Brooklyn.

Q. Do you know Mrs. Parsons, the defendant 
in this case? A. Yes, sir.

Q. How long have you known her? A. Oh, 
perhaps ten or twelve years, personally.

4o Q. Did you know her husband? A. Yes, sir.



145

Patrick J. O’Brien—Direct.

Q. Were you in business with him? A. No, sir.
Q. Whom are you in business with now? A.

Mr. Zulzer.
Q. How long have you bee in business with 

him? A. Perhaps eleven years.
Q. How long? A. Perhaps eleven years; about 10 

eleven years.
Q. Do you recall the 18th of November, 1913?

A. Yes, sir.
Q. What happened recently to make you recall 

that date. Did anybody speak to you about it?
A. Oh, yes.

Q. Who? A. Well, Mr. Zulzer and the Par-
sons people interested in this case.

Q. Mrs. Parsons? A. And Mrs. Parsons, in 
particular. 20

Q. Do you remember seeing her on that day?
A. Yes, sir.

Q. Now, tell what happened, where you saw 
her, and what happened? A. Well, Mr. Zulzer 
and I  had a business conference, as he described 
on that day, and it was rather important for us.
We had been doing relatively small business, and 
Mr. Zulzer advised purchasing more machinery; 
and on that day we discussed the matter, and we 
decided to buy more, I  think type-setting machines

3 O-—more machinery, and I  think they were type- _ . 
setting machines; and on account of the impor-
tance of that day, I  remember it distinctly— the 
importance of the action taken that day in oui 
printing house.

Q. Well, what happened? Where did you see 
Mrs. Parsons? A. Well, about the time we 
finished our conference Mrs. Parsons came in.

Q. What time was that?. A. Why, I  guess it 
was about half-past three in the afternoon.

40
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Q. In  the afternoon? A. Half-past three in 
the afternoon, yes, sir.

Q. Then what happened? A. Well, Mr. Zulzer 
and I  and Mrs. Parsons, we went out to the World 
Restaurant.

3 0 Q. What did she come to see you about? A. 
I think she came to see Mr. Zulzer.

Q. Dto you know what she came to see him 
about? A. Only-----

Mr . Ma c k a y : I  object.
Th e  Co ur t : I  think it is immaterial as

it stands now.

Q. Tell what happened then? A. Mr. Zul-
zer, Mrs. Parsons and I  went to the World res-
taurant, in the World Building, and he had din- 

30 ner there— and shall I  go on from there?

Th e  Co u r t : Yes. Tell what happened.

A. (Continuing.) And after dinner, which 
might have taken an hour, Mr. Zulzer left us, 
saying that he was going to his home in Free-
port. Mrs. Parsons had a suitcase and several 
other packages, smaller packages, and I  agreed—  
that is, I  offered to go with her, down to the 
ferry, to carry her suitcase, help her carry the 
packages. I  went down to the ferry with her, 

80 and over the ferry, and saw her on the train. 
She said she was going— —

Mr . Ma c k a y  : Never mind what she said.
Th e  Co ur t : What train did you see hei* 

on; what railroad?

Th e  W it ne s s : The Central Railroad o f New 
Jersey.

Q. Where was the train going to? A. Phillips* 
burg.

40 Q- What time of day was that? A. I  estimate
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it closely to six o’clock, from the time it took os 
to eat, you know.

Q. When did you say you saw her? A . When 
I  first met her?

Q. Yes. A. Half-past three in the afternoon.
Q. Were you with her continuously until she 10 

got on the train? A. Yes, sir.
Q. And your partner, Zulzer, was with her part 

of the time? A. Mr. Zulzer le ft us on the street 
in front of the W orld Building.

Q. What time? A. W ell, I  should say that was 
about half-past four. I  allowed an hour to eat, 
anyway. I  am only estimating, that.

Q. What have you done to verify this date? A.
W e have looked up our minutes, and we------

Q. What minutes do you mean? A. The min- 20 
utes of the corporation, meeting minutes, the d i-
rector’s meeting. And it was on that day that 
we decided to buy the printing machinery. I t  
meant a whole lot to us, and for that reason it 
is memorable.

Q. Do the minutes show that? A. Yes.
(qj. And that is the same day you saw Mrs. 

Parsons? A . Yes, sir.

Cr oss Ex a min a t io n  b y  Mr . Ma c k a y :
30

Q. Do the minutes show Mrs. Parsons was 
there? A. No, sir.

Q. There is no mention o f her name? A. No, 
sir.

Q No. Not a thing? A. Her name? She 
was a visitor. She don’t belong to the company.
She came in as we were holding the meeting; 
therefore her name was not entered in the 
minutes.

Q. You were all wrapped up in the company? 41 
A. W e had to finish our meeting.
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Q. You were all wrapped up in the business 
o f the company? A. Very much; very much in-
terested.

Q. And your gentleman or partner friend; that 
was interested in the business with you, said it 

IO  was the turning point in your career. Was it 
not? A. That was the most important meeting 
we ever had.

Q. You did not have any time to think o f women; 
you were thinking of business? A. W e had 
finished our business at the meeting.

Q. You had finished early, had you? A. Sir?
Q. You finished early? A. W e had discussed 

that matter before, but at that meeting we de-
termined to go ahead a little, and grow, do some*

20 thing-
Q. You know that on November 18th you had 

quite an important meeting, do you not? A. 
Yes, sir.

Q. And you know you took minutes o f the meet-
ing, o f what occurred? A. Mr. Zulzer looked af-
ter those things.

Q. And you were there at the meeting? A. Yes, 
sir.

Q. You know that there is nothing on the 
minutes concerning Mrs. Parsons? A. W e did 

3o not enter her name in the minutes.
Q. No? A. I t  is not from that that I  recollect 

it, no.
Q. Do you recall that sometime in 1913 you 

took tea with her? A. I  recall that it was on 
that day, yes sir, as that meeting was finished.

Q. Had yolu ever seen her before that? A. 
Yes; I  knew Mrs. Parsons, personally.

Q. Had you called on her before that? A.No, 
sir.

4o Q. Had she called on you before that? A. She
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did not call on me then. She came up to see 
IMr. Zulzer at our office, and I  happened to be in 
there at the meeting.

Q. You just happened to ¡be there? A. I  came 
there at the meeting, and she came in to meet 
(us. I  happened to be there. I  mean she did i d  
not come to meet me.

Q. She did not come to meet you? A. Not 
that I  know of. I  do not know that she ex-
pected to see me.

Q. But you took her around yourself, took 
her to dinner? A. Yes, sir.

Q. And took her to the train across the ferry?
A. Yes, sir. She was the w ife o f my old partner

Q. And helped her on the train? A. Yes, sir.
Q. When had you done that before, previous a o  

to that? A. Never had met her there before.
Q. Never had done that before? A. I  never 

had the opportunity before.
Q. Did not know her? A. Never had the op-, 

portunity to carry her grip through the street 
to the ferry before.

Q. Never had met her before? A. Oh, yes; 
had met her before.

Q. Had met her before? A. Yes. I  said I  
was personally acquainted with her.

Q. That was the only opportunity you ever 30 
had. Did you ever have one after that, of meeting 
her? A. I  met her many times this year— not, 
bot since that.

Q. Did you go to dinner with her? A. Dur-
ing this year I  have had dinner with her.

Q. During this year? A . Not this year; dur-
ing the past; since January 21st. I  have met 
her often.

Q. W ell, prior to that time? A. No, sir.
iQ. You had not met her or gone to dinner 4G

New Jersey State library
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with her? She had not been down to your of-
fice? A. I  have, seen her in the office before.

Q. A fter November 18th, 1913, when did she 
comedown toyour office again? A. Not at all, 
as I  know of.

lO  Q. Not at all. Not at any time? A. I  say, 
not while I  was there. I  am only— I am not 
there a great deal.

Q. How much are you there? A. I  am what 
might be called a silent partner. I  am the treas-
urer of the company, and I  come in occasionally 
and consult with Mr. Zulzer.

Q. Slide in and slide out; is that it? A. 
I  am the treasurer, and I  sign the checks with 
Mr. Zulzer ; and he is the office manager, and all 

20  the business, and details o f the business we left 
with Mr. Zulzer.

Q. Do you not have any other important meet-
ing in your career? A. When anything of im-
portance comes up we have meetings.

Q. You have other important meetings, do you 
not? A. Yes; oh, yes.

Q. You have minutes of them? A. Mr. Zul-
zer keeps the minutes; yes, sir.

Q. You attend the meetings, do you not? A. 
When I  am notified o f the meeting I  come 

30 over there.
Q. Have you not had other meetings just as 

important as this one of November 18th? A. 
Well, we have had two or three important meet-
ings, yes, sir.

Q. Yes. Very important, have you not? A. 
W ell, we have had, perhaps, one other meeting 
that was equally as important, when we de-

cided—
Q. When was that? A. That was two years 

40  ago ;I think the 25th of October.
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Q. 25th o f October? A. Two years ago, yes.
Then we decided to grow more, and we did grow 
more. W e bought more machinery then.

Q. Was the importance o f ¡this meeting that 
you were buying the machinery; was that all?
A. No, it was— 'Mr. Zulzer had to have my 10 
consent and the consent of the stockholders to pur-
chase this machinery. The purchase of that mach-
inery was very important to us.

Q. That was your wives’, was it not? A.
My w ife’s consent and his w ife ’s consent. Mr. 
Zulzer said it was a corporation composed o f 
four people.

Q. There was not any danger o f getting your 
wives’ consent? A. That was by proxy.

iQ. Mr. Zulzer was of proxy for his wife? A. jjo  
Yes, sir.

Q. So there were just you two attending to 
a little business? A. What we agree on is—

Q. Buying machinery; is that it? A . Yes.
Q. And you lhad a little meeting to buy 

machinery; is that it ;  ordered it bought? A.
W e had a meeting at which Mr. Zulzer, the 
president of the company, was authorized to 
buy what we call considerable machinery; that 
is, it was a great deal to us.

Q. What do you call considerably machinery? 30 
A. W ell, machinery that woud cost a consider-
able amount of money.

Q. What do you mean by 'considerable? A. 
W ell, in this case it was about five or six thous-
and dollars.

Q. F ive or six thousand dollars worth of 
machinery? A. Yes; that was a whole lot for 
us.

Q. You and Mr. Zulzer did that? W ith your 
wife’s proxies? A. Yes. 40



152

Samuel T. Dickinson— Direct—Cross.

Q. Have you bought any machinery since? A. 
Yes, sir.

Q. Lots of it? A. Well, we made one other 
purchase, as I  told you, on the 25th of October — 
that is, two years ago this past October. Those 
are the memorable meetings in our career.

Samu e l  T. Dic k ins o n , called as a witness on 
behalf of the defendant, being duly sAvorn, testifies 
as follows:

Direc t  Ex a min a t io n  b y  Mr . De c k e r :

Q. Where do you live? A. 112 South Elliott 
Place, Brooklyn.

Q. How long have you known Mrs. Parsons? 
A. About two years.

Q. Where did she live when you got acquainted 
with her first? A. I  have forgotten the name of 
the street— in Brooklyn.

Q. In  Brooklyn? A. In Brooklyn. I  have for-
gotten the name of the street.

Q. She moved from -there to West Englewood? 
A. Yes, sir.

Q Now, during the past two years—  A. It  was 
Adelphi Street, Brooklyn.

Q. Adelphi Street? A. Yes, sir.
30 Q* during the past two years that you have 

known her, you have been quite a frequent visitor 
at her house, have you not? A. Yes, sir, I  have.

Q. How frequently? A. Two or three times a 
week.

Q. Have you ever seen this lady’s husband, Mr. 
Reubens, at her house? A. Never have, sir.

Cr oss Ex a min a t io n  by  Mr . Ma c k a y  :

Q. You called two or three times a week? A. 
4 0 Yes, sir.
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Q. In the past two years? A. Yes, sir.
Q. That was while she was living in Brooklyn 

or Englewood? A. A  portion of the time she was 
living in Brooklyn, and a portion of the time in 
Englewood.

Q. What particular nights did you call? A. 10 
Usually there on Saturday afternoons ; often spent 
Sunday.

Q. Saturday and Sunday? A. Sunday—Tues-
days.

Q. And Wednesdays? A. No, sir.
Q. Not Wednesday? A. Sometimes, but gener-

ally Tuesdays and Thursdays.
Q. Tuesdays and Thursdays? A. Yes, sir.
Q. You said two or three times a week. Now 

are you giving us three or four? A. I  would say 2 o 
two or three times a week, yes, sir- I  can say—  « ~ 
you asked me for the particular days. I  am 
usually there on Saturdays.

Q. And Sundays? A. On Sundays, yes, sir.
Q. Is that always or occasionally? A. That is 

not always, but generally.
Q. By generally you mean quite often? A. 

Pretty nearly every weék, sir.
Q. Pretty nearly every week? A. Yes, sir.
Q. And on Tuesdays and Thursdays? A. Tues-

days and Thursdays; sometimes Tuesdays, some- 30 
times Thursdays.

Q. I f  you come on Tuesday you do not go on 
Thursday; is that it? A. That is the idea.

Q. And vice-versa? A. Sometimes.
Q. That makes the three times? A. Yes, sir.

40
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Seward  H. Par so ns, called as a witness on be-
half of the defendant, being duly sworn, testifies 
as follows:

Direct  Ex a min a t io n  by  Mr . De c k e r :

Q. You are the son of Mrs. Parsons who is the
10 vdefendant in this ease, are you not? A. I  am.

Q. How old are you now? A. Twenty-four.
Q. Did you ever see Mr. Reubens, the husband 

of the plaintiff in this suit? A. I  have.
Q. When did you first see him? A. In 1911.
Q. And where? A. A t the house in DeGraw 

Street.
Q. A t the house where you lived? A. In  De-

Graw Street.
Q. How did he come to get to your house in

20  DeGraw Street? Do you know? A. How did he 
come there?

Q. What was the reason for going there? A. 
Just merely a friend.

Q. And how often did he visit that house? A. 
I  saw him about twice.

Q. A t the DeGraw Street house? A. (Witness 
nods head in the affirmative.)

Q. What was the occasion for his visiting your 
house? A. Just the same as any of our friends; 
just a social call.

a °  Q. Got a number of friends? A. Quite a few.
Q. And they step in frequently? A. Occasion-

ally.
Q. Did he ever stay late during the evening? 

A. About ten o’clock.
Q. Did you ever go anywhere with Mr. Reubens, 

the husband of this plaintiff? A. I  have. I  did.
Q. Where did you go? A. To his home in Du-

mont.
Q. When? A. In  the Fall of 1911.

4 0
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Q. What was the purpose of your going there?
A. For going hunting.

Q. Did you meet his wife? A. I  did.
Q. The lady sitting here? A. Yes.
Q. Did she say anything to you about any re-

lationship that was existing between her husband 10 
and your mother? A. Nothing whatever.

Q. How did she treat you? A. Very nieely.
Q. Did she anything to you about her husband’s 

going to your mother’s house? A. Not at all.
Q. Did you say anything to her about it? A.

Not a word.
Q. Now, do you know whether this lady, the 

plaintiff in this suit, was ever at your mother’s 
house? A. I  do.

Q. Did you ever see her there? A. I  did. a
Q. When? A. In  Adelphi Street.
Q. When was that? A. Why, I  think, in 1914.
Q. And was she then alone? A. W ith her two 

children and Mr. Reubens.
Q. Did she say anything at that time about 

having her husband going out with your mother?
A. She did not.

Q. Or visiting your mother at her house? A. 
she did not.

Q. Or going to your mother’s house? A. She 
did not. so

Q. What did she say? A. Nothing, only in the 
ordinary conversation.

Q. You went to live on a farm in Phillipsburg, 
did you not? A. I  did.

Q. When did you go there? A. When?
Q. Yes. A. In  1913.
Q. How long did you stay? A. I  believe about 

a year.
Q. You were there all the time, were you not?

A. I  was.
Q. You worked on the farm? A. I  did. 40
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Q. Was Mr. Reubens at that farm? A. H e was.
Q. How often was he there? A. Once, as I  re-

member.
Q. When was that? A. Around September, I  

think.
10  Q. How long did he stay? A. About five weeks.

Q. What was the reason for his going there? 
A. That his health was poor.

Q. W hat did he do while he was there? A. 
Didn’t do anything; just lay around.

Q. W hat happened to his health? A . Gradual-
ly  came up to normal.

Q. Now, during that time your mother was 
there at the farm, was she not? A. During week-
ends.

_  Q. Was Mrs. Reubens ever at that farm? A. 20
She was.

Q. When was she there? A. Decoration,— the 
Decoration before this, five weeks, Mr. Reubens 
was there.

Q. How long was she there? A. About three 
days.

Q. Were her children with her? A. They were.
Q. Was your mother there at the time? A. She 

was.
Q. Now, when did you leave the farm? A.

30  Either late in 1913 or the late part of 1914. I  for-
get now, which. I  don’t  just remember.

How frequently did you see Mr. Reubens 
after that? A. I  do not remember seeing him, 
only a couple of times on the train after that.

Q. When was that? A. W ell, I  was commuting 
from West Englewood to New York.

Q. When did you see Mrs. Reubens after you 
left the farm? A. About the same way, on the 
train or in the ferry house. I  forget now just

... which.40
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Q. Ever talk to them? A. No.
Q. Do you recall Mrs. Reubens’ talking to your 

mother? A. I  do.
Q. When was that? A. On the 16th day of 

April.
Q. What year? A. 1919. 10
Q. Where was the conversation? A. In  the) 

park, this side o f the station.
Q. A t West Englewood? A. A t West Engle-

wood.
Q. Who were present? A. Mrs. Reubens, my 

mother, and I.
Q. Did you hear all the conversation? A. Not 

all.
Q. What did you hear? A. I  heard her say—
Q. Whom do you mean by her? A. Mrs. Reu- 20 

bens. — that to get the mortgage back and hold it - 
until she could pay it. Then I  did not hear any 
more for a short stretch. And then I  heard her 
say, i f  she did not get the mortgage back and she 
lost her home that she would spoil my mother’s.

Q. That she would what? A. She would spoil 
my motner’s home.

Q. Now, during the times that Mr. Reubens has 
been at your mother’s house, when you were there, 
what have been the actions and conduct o f your 
mother toward him? A. N o more than toward 30 
any other friend.

Q. Have you ever seen her use any enticement 
or allurement to alienate him from his w ife?

Mr . Ma c k a y : I  object to that, your Hon-

or.
Th e  Co u r t : I  think that calls for too 

much of a conclusion. H e may say what 
she has done, what he saw her do. H e stands 
in a different position from the party that is

40
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charged. The party that is charged may deny 
it specifically.

M r . De c k e r : I  w i l l  w i t h d r a w  th e  q u e s t -

ion . T h a t  is  a l l .

IO Cr oss Ex a min a t io n  b y  Mr . Ma c k a y :

Q. You say you went to Dumont in the Fall of 
1911? A. Fall of 1911, yes.

Q. How old were you then? Somebody is try-
ing to tell you back here; I  do not know who it is. 
A. (N o  answer.)

Q. Can you not figure it out? A. Somewhere 
around 16 or 17.

Q. You are how old now? A. 24.
Q. And whiat do you call the Fall? A. Novem- 

20 ber; hunting season; November 15th, I  think it 
is; 10th or 15th; I  forget now which:

Q. Is that the date you were there? A. That 
was the opening day.

Q. Was that the date you were there? Are you 
trying to give us the exact date? A. Well, about 
that time; I  do not know; it was a 'couple of 
days after the season opened, or just exactly the 
date.

Q. But you are sure it was not in December, 
1911? A. Sure of that.

30 Q. When were you up there after November 
11th? A. I  was never there after that.

Q. And you saw Mr. Reubens at your mother’s 
home in DeGraw Street? A. I  did.

Q. That was in what year? A. 1911.
Q. The same year? A. The same year. Same 

year.
Q. Was that before you went to Dumont? A. 

Just before that.
Q. Just before you went up? A. Just before, 

4o I  am positive.
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Q. Your mother had Mr. Reubens there twice?
A. Yes, came of his own accord.

Q. What is that? A. Came of his own accord, 
just as a friend.

Q. Nobody forced him to come there? A. No,
sir. -

Q. And he was not forced out of the house
either? A. Not at all.

Q. Made welcome? A. Welcome is right.
Q. When did you move away from DeGraw? 

Street? A. I  think in 1913, if  I  am not mistaken.
Q. Did you live in DeGraw Street from 1911 to 

1913? A. I  don’t just remember.
Q. Do you not know when you moved away 

from DeGraw Street? A. Not exactly.
Q. About? 2o

Th e  Co u r t : Can you tell us when you 
moved away from DeGraw Street?

Th e  W it ne s s : Not exactly, no.
Q. About? A. I  think it was in 1912, i f  I  am 

not mistaken.
Q. In  1912? A. I  am not positive, though.
Q. In  the Spring or Summer? A. I  think it 

was the Spring.
Q. Winter or Fall? A. I think it was in the 

Spring, around in April.
Q. Around in April, 1912? A. Yes.
Q. You moved from DeGraw Street? A. Yes.
Q. To Long Island? A. To Long Island.
Q. How many times did Mr. Reubens come 

there? A. I  do not know.
Q. Were you there? A . I  was.
Q. Were you working or going to school at the 

time? A. Working.
Q. How long did you live in Rockville Center?

A. About a year. 40
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Q. That would be until about the Spring of 
1913? A. Well, it was not quite a year.

Q. No? A. It  was in the Winter that we 
moved.

Q. Did Mr. Reubens come there at all? A. 
t o  Not as I  know of.

Q. Not once? A. I  didn’t see him, no.
Q. Do you mean you do not want to say 

whether he did or did not? A. Well, I  don’t 
know; I  didn’t see him.

Q. Yiou would not say he was not there? A. 
No sir, because I  didn’t see him.

Q. From Rockville Center, where did you move 
to? A. To Stewartsville, New Jersey.

Q. Up to the farm? A. To the farm.
20  Q- That was in the Spring o f 1913? A. I  am 

almost sure it was, yes.
Q. Now, when Mr. Reubens was up there for 

the five weeks, during that time his wife was not 
there? A. No.

Q. Not at all? A. No.
Q. Now, you were asked if  your mother came 

up there during those five weeks, and you said 
week-ends? A. Week-ends.

Q. Well, you also intended to say that she was 
there from October 16th to November 1st? Was 

30 she not, steadily? A. I  don’t think I  said that.
Q. Well, was she? A. I  am not positive of 

those dates, no. I know she was home towards 
the latter part.

Q. For a couple of weeks? A. A  week or eight 
or nine days; something like that; before Mr. Reu-
bens went back.

Q. So that she was there steadily— A. For about 
nine— eight or nine days, yes, before Mr. Reubens 
left the farm to go home.

40 Q. Why do you say eight or nine? Are you
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positive it is eight or nine? A. No. That is why 
I  am not positive.

Q. Do you mean it is over eight or nine? A  I  
am not sure; somewhere in that vicinity.

Q. Do yon mean to say it was not ten or twelve,
^   ̂ 1 A

or fourteen? A. No.
Q. Are you positive it was not? A. I t  was not 

over two weeks; I  know that.
Q. I t  wias not over two weeks? A. No.
Q. That would he fourteen days? A. I  know it

w o u ld .
Q. Then it might have been fourteen 'days; is 

that what you mean? A. I t  was not two weeks.
Q. I t  was not two weeks? A. No, not a full 

two weeks.
Q. You do not want to be exact about it, do a o 

you? A. No, I  don’t, because I  do not remember 
just exactly.

Q. But you do know it was sometime? A. I
■
do know that.

Q. And prior to that time that she was there 
steadily and Mr. Reubens was there steadily, she 
was there for the week-ends; is that it? A- For
the week-ends; that is it.

Q. So that for about three weeks she was there 
week-ends, and two weeks she was there steadily?

Q A

A. About that, yes.
Q. You were there working the farm? A. I  

was there working the farm, yes..
Q. Out during the day working in there? A.

Well, yes, out and in.
Q. What were you doing? A. A ll kinds of 

work; it takes you in and out.
Q. Who else was helping you to run it? A.

Nobody.
Q. Just yourself alone? A. Just myself.
Q. Were you living alone? A. I  was; my sis- 40 

ter, my aunt, and I.
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Q. Is not your sister anybody? A. Well, us 
three.

Q. That is what I  mean—  A. Not alone no. I  
was running the farm alone.

Q. W ith their help? A. With their help, of 
course.

Q. Your sister and your aunt you say? A. My 
lunt, yes; my mother’s sister.

Q. What kind of a farm was that? A. A  small 
dghty-acre farm.

Q. A  house, building? A. House, barn, out- 
juildings.

Q. What size house? A. What is that?
Q. What size house? A. Oh, I  imagine nine or 

ten rooms. You can figure from there; fair size.
2 0 Q. Plenty of room A. Yes.

Q. Now, you say you did not hear all the con-
versation at West Englewood station, then? A. 
Not all of it, no, sir.

Q. And the reason you did not hear it was be-
cause your mother walked away from you? A. 
Not at all.

Q. Well, she said she did? A. No.
Q. Did you not hear her? A. Well, she stepped 

a few feet, and then I walked a few feet more, 
but I  was within ear shot.

80 Q. Is it not a fact she sent you home? A. No, 
she did not send me home.

Q. Did she not tell you they were waiting for 
the supper things? A. That is all right; she did 
not send me home.

Q. She did not tell you that? A. She said they 
were waiting for the supper things, but I  did not 
go home.

Q. You did not go home? A. No, not right 
away.

40 Q- You walked away? A. A  very short dist-
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ance; ten or twelve feet; something like that 
Q. As you walked away and they walked away 

from you, yon could not hear what was said in 
the beginning? A. Not all the conversation, no.
I t  was only when the voices were raised that I  
could catch words, and I  caught those few words
that I  mentioned. 10

Q. Had they been talking sometime before you 
heard anything? A. A  few minutes, yes.

Q. A  few minutes? A. Yes.
Q. And the first thing you heard was what? A.

“ You get back that mortgage and hold it until 
we can pay for it” , or “ until I  can— ” “we can pay 
for it” , or something like that. I  forget just the 
last few words— or “hold it until we can pay it” .
And then I  did not hear anything for a few sec-
onds. And then I  caught this other. 20

Q. What was it? A. That “ if you make me lose 
my home, I  w ill spoil yours” .

Q. “ I f  you make me lose— ” who said that? A.
Mrs. Reubens.

Q. “ I f  you make me lose my home, I  w ill”
what? A. “ Spoil yours.”  .

Q. “ Spoil” ? A. Or lose it, one or the other.
Q. “ I  Will spoil yours” ? A. Put it “ spoil” .

That is what I  remember.
Q. Well, which is correct? A. “ Spoil” .
Q. What? A. Put down “ spoil” . 80
Q. Are you sure that is right? A. Sure.
Q. You are in doubt about it A. No. I  am in

doubt about the other word.
Q. Why did you say “ lose” ? A. I t  is “ spoil” ,

the word I  want down there.
Q. Well, is that right? A. That is right.
Q. You are positive of that? A. Positive it

is right.
Q. Did you hear your mother testify? A. I  

did. 40
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Q. She did not say “ spoil” ? A. W ell, I  said 
“ spoil” .

Q. Is she wrong? A. That is what I  heard, 
what I  told you.

Q. Is she wrong?
10

Mr . De c ke r  : I  object, i f  the Court please.
Th e  Co u r t : What this man heard of the 

conversation he has stated. I t  is for the jury 
to say.

Q. W hat was it, “ I  w ill spoil”  what? A. “ I  
will spoil yours” .

Q. “ I  w ill spoil yours” ? A. Meaning her home.
Q. You did not know what they meant, did you? 

A. W ell, it was enough that I  knew what was 
0 _ meant.

Q. You are drawing on your imagination, are 
you not? A. No.

Q. Of course you are the son? A. When she 
spoke of mortgages—

Q. You are the son of Mrs. Parsons, are you 
hot? A. Yes.

Mr . Ma c k a y  : That is all. '

Adjourned to Monday, December 22nd, 1919, at 
10:00 a. m.

30
Hackensack, N. J., December 22, 1919.

10:00 o’clock A. M.

E t h e l y n  G. Par so ns , called as a witness on be-
half of the Defendant, being first duly sworn, testi-
fied as fo llow s:

Dir e c t  Ex a min a t io n  b y  Mr . De c k e r :

Q. You are a daughter o f Mrs. Parsons, the de-
fendant in this case? A. I  am.

40 Q. And how old are you? A. 22.
Q. A re you acquainted with Edward S. Reu-

bens? A. I  am.
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Ethelyn C. Parsons— Direct.

Q. When did you first see him? A. In DeGra\y 
Street, Brooklyn.

Q. Won’t you speak a little louder? A. In  De- 
Graw Street, Brooklyn.

Q. And how did you eoine to get acquainted 
with him? A. Well, he came to the house one 10 
evening, and I  was introduced to him.

Q. And how long ago was that? A. That was 
in 1911.

Q. Now from that time to the present time you 
have lived with your mother in the same house, 
have you not? A. I  have.

Q. And during that time how frequently has 
Edward S. Reubens visited your mother’s house?
A. I  can think of six times.

Q. How did he come to go to your mother’s 20 
house, do you know? A. He came of his own 
free will.

Q. How long would he stay? A. He generally 
came in around mealtime in the evening, and went 
home on an early evening train.

Q. What was the conduct of your mother toward 
him on his visits to your house? A. Just the 
same as any other friend of ours.

Q. You lived on the farm near Phillipsburg?
A. I  did.

Q. Did you not, while your mother had the 30 
farm? A. I  did.

Q. And he was there for some five weeks? A.
He was.

Q. Was your mother there all the time? A.
No, she was not. ,

Q. How frequently was she there? A. She was 
there wedk-ends until the latter part of October.

Q. Do you know the occasion for him staying 
at your mother’s farm for five weeks? A. Yes.
He came there because he was sick. 4 >
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Q. Well, was he sick? A. He was in a very 
weakened condition when he came out, to me.

Q. Do you know whether his w ife knew that he 
was there? A. I  do.

r%. Did you ever talk to his w ife about his visit 
lO  to the farm subsequently? A. No.

Q. Did you ever visit the house of Edward S. 
Reubens? A. I  did.

Q. And how frequently? A. I  was there once, 
I  believe.

Q. And where is his house? A. In Dumont, 
New Jersey.

0. And who were you with? A. My mother.
Q. And how did you come to go there? A. W e 

were invited out to a ihasquerade dance on Wash- 
20 ington’s birthday eve.

Q. And was his wife there? A. She was.
Q. How were you treated? A. Very nicely.
Q. Do you remember when that was? What 

Washington’s birthday? A. I t  seems to me it 
was 1912; I  am not positive about that.

Mb . D e c k e b  : Cross examine.

Cr o ss -Ex a min a t io n  b y  M r . Ma c k a y :

Q. When was it in 1911 that Mr. Reubens first 
3o came to your mother’s home? A. Why, I  don’t 

just remember. I  think it was the first part o f 
the year ; I  am not just sure.

Q. In the early part of 1911? A. Yes.
Q. Would you say in January, or later? A. 

Well, I  am not positive.
Q. You couldn’t give us the date? A. No.
Q. You couldn’t give us the month? A. No.
Q. Did you let him in the house? A. Yes, I  

opened the door.
Q. You opened the door for him? A. Yes.40
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Ethelyn C. Parsons—Cross.

Q. And did you open the door for him to go 
home that night? A. Well, we were all there; he
went out of the door alone.

Q. Did you open the door for him to go home 
that night? A .  N o t  that I  remember.

Q. No. You let him in, but you didn’t let him *9 
out? A. Yes, but I  remember when he went 

away.
Q. I  didn’t ask you that. Do you remember 

the hour he went away? A. He went to catch 
the nine— nine o’clock train.

Q. The nine o’clock train? A. Yes.
Q. Nine o’clock from where? A. From Wee-

hawken.
Q. What hour was it he arrived at the house 

that you let him in? A. Well, it must have been 2Q 
about half past five, I  guess, or quarter to six;
somewhere around there.

Q. Did he stay for supper? A. He did.
Q. That was the first he had called there, was

it? A. Yes. ' ,
Q. And did he call again at DeGraw Street?

A. Yes, he called once with the children.
Q. When was that? A. That was, oh, perhaps

two or three weeks later.
Q. Two or three weeks later? A. Yes.
Q. And do you know what time he called? A. 30 

He brought them on a Sunday afternoon.
Q. Yes. Did you let him in? A. Well, mother

and I  let him in together.
Q. Oh, you both opened the door? A. Yes.
Q. Both let him out? A. Yes.
Q. What time did he go out that night? A.

He got the five minutes of nine train because he 
didn’t want to get home late with the children.

Q. And when did he call again at that same 
house? A. I  do not remember his being there 40 

again.
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Q. That is the last you recall? A. Yes. _
Q. And when did you move away from that 

house? A. W e moved away from- there— let me 
see— it must have been in April of 1912.

Q. A pril 1912? A. Yes, sir.
10 Q. And where did you move to? A. Rockville 

Center, Long Island.
Q. And did Mr. Reubens call there? A. He 

called once with Mrs. Reubens and the two child-
ren.

Q.’ Yes. And when was that? A. That was in 
the summer time.

Q. Of 1912? A. Yes.
Q. Did he call again after that? A. Not that I  

recall.
2 o  Q- Now, how long did you live there? A. W e 

lived there until late in the Fall.
Q. Of 1912? A. Of 1912.
Q. And then where did you move to? A. W e 

moved to a farm in Uniontown just outside of 
Stewartsville.

Q. And how long did you live on the farm? A. 
About a year.

Q. And what date did Mr. Reubens come up 
there to the farm? A. 1913.

Q. W hat date? A. You mean when he was
30 sick ?

Q. W ell, he did come up more than once? . A. 
W ell, he and Mrs.-Reubens and the two children 
were there on Labor Day of that year.

Q. Labor Day or Decoration Day? A. I  mean 
Decoration Day.

Q. That was in May, 1913? A. May, 1913.
Q. And what day did he come up in the fa ll 

when he came alone? A. I t  was the latter part o f 
September.

40
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Q. Yes. Do yon remember the date? A. No, I  
do not.

Q. And he came alone? A. He came alone.
Q. And he stayed there five weeks? A. F ive 

weeks.
Q. And during that time his w ife was not l®  

there? A. No.
Q. And his children weren’t there? A. No.
Q. And your mother came home week-ends? A.

She did.
Q. And until what date? A. Until— oh, the lat-

ter part of October; perhaps the last week.
Q. October 16'th, wasn’t it? A. Yes, October 

16th.
Q. Is that when she got her vacation? A. 

There wasn’ t any vacation; she came home.
Q. Oh, she came home to live there? A. Yes.
Q. And she did live there steadily from October 

16th until Mr. Reubens left? A. She did.
Q. Didn’t she? A. And on— yes.
Q. Steadily every day? A. She did.
Q. She didn’t go in to business then, did she?

A. No, she did not.
Q. And when again did Mr. Reubens visit your 

mother after that? A. He came to the house with 
liis brother Harry when we lived on Adelphi 
Street. 30

Q. Brooklyn? A. In  Brooklyn.
Q. That was later? A. That was in 1914.
Q. That was in 1914? A. Yes.
Q. And when again did he come? A. He 

brought the children to see us there.
Q. 1914? A. 1914.
Q. And do you recall any other times? A. No,

I  do not.
Q. Those are the only times you recall? A.

That is the only time I  recall. 40
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Q. Did you live at the apartment at 510 West 
47th Street? A. I  visited my mother there for a 
week.

Q. Weren’t you living there? A. No.
Q. You weren’t living there with your mother?

10 A. I  was not.
Q. When did your mother move to 510 West 

47th Street? A . I  think she moved there when 
we moved out to the farm.

Q. And when was that? A. That was in 1913.
Q. And how long did she keep that apartment? 

A. I  don’t know. Until October 16 she kept the 
apartment.

Q. Did she give it  up on October 16th? A. To 
my belief, she did.

20  Q* Y ° u are not sure? A . I  am not sure.
Q. You don’t  know whether she went back there 

again or not? A. She went back there later to 
see about her furniture.

Q. W ell, did you go with her? A. I  did not.
Q. Do you know whether she went back there 

and lived there? A. She did not.
Q. Do you know? A. I  do know.
Q. Where did she live then after she came back 

from the farm? A. She lived with us in Adelphi 
Street.

So  Q. In  Adelphi Street, Brooklyn? A. Yes.
Q. And how long did you live there? A. Four 

years.
Q. And during that time did Mr. Reubens call? 

A. I  told you once.
Q. In  Adelphi Street? A. Yes.
Q. That was after 1914? A . 1914.
Q. Just once? A. No. H e came twice; once 

with his brother Harry, and once with the two 
children.

4 0
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Ethelyn G. Parsons— Re-Direct.

Q. Those are the only two times that you know 
that he came? A. The only two times.

Mb. Mack ay  : That is all, I guess.

Ke-Dir ect  Examinat ion by Mb. Decker  :
10

Q. When your mother went to the farm during 
the middle of October, 1913, she went there to 
live, didn’t  she? A. The latter part of October.

Mb. Mac kay  : I object to leading the wit-
ness.

Q. W ell, for what purpose did your mother go 
to the farm during October of 1913? A. Why, 
she came home to see us.

Q. And how long did she stay? A. Why, when 
she came out week-ends, i f  she got off early, i f  
it was during the time of the year when they had 
Saturday afternoons off, she got home about 
three o’clock; and if she didn’t  get the afternoon’ 
off, why, she got home around ten o’clock in the 
evening.

Q. Well, I  am speaking about the period after 
the middle o f October, 1913, when you said she 
returned to the farm. A. Yes.

Q. How long did she stay there then? A. Why* 
she was there from the 16th on. 3'o

Q. Until when? A. W ell, until we moved to 
Adelphi Street.

Q. And when was that? A. W e moved there 
in April, 1914.

Q. And did she live at the farm during that 
period? A. Yes.

Q. Every day? A. Yes.
Q. Do you know whether she worked during 

that time? A. She did not, because she was hom0 
with us. 4{>

M b . Dec ker : That is all.
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Re -Cr o ss Ex a min a t io n  b y  Mr . Ma c k a y :

Q. Didn’t Mr. Rubens com up to the farm on 
July 11th? A. I  do not remember.

Q. You don’t remember? A. No.
Q. W hy do you say that? A. W e ll; I  don’t.
Q. W ell, you know he was up there in July? 

A. Who said I  said he was there in July?
Q. Wasn’t he there in July? A. Not that I  

remember, no.
Q. Would you know i f  he was there? A. Well. 

I  don’t  know whether he was there or not. I 
don’t remember.

Q. W ell, wouldn’t you know if  he was there? 
A. W ell, i f  he was such a particular friend, 1 
might.

Q. Yes; just think a minute and tell us was he 
there during the week of July 4th? A. I  don’l 
know.

Q. Wasn’t  he there alone during that week? A 
I  tell you I  don’t know whether he was there 
or not.

Q. You were there during that week? A. Yes. 
I  was there on the farm all the time.

Q. Steadily? A. Yes; steadily.
Q. And you would know i f  he came up there? 

SO A. W e ll; I  don’t  remember when he was there. 
Q. You remember him coming up on Decora-

tion Day, Mr. Rubens and Mrs. Rubens, don’t you? 
A. W ell, why shouldn’t I  i f  they all came?

Q. Yes. Now, don’t  you remember whether he 
came alone or not in the month of July, during 
the week o f July 4th? A. N o ; I  do not.

Q. W ell, what do you mean, you do not re 
member, or you do not know? A. I  don’t  re-i 
member whether he was there or not.

40
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Dorothy Parsons— Direct.

Q. Would you say under oath that he wasn’t 
there? A. H o ,  I would not say, because I  don’t 
remember whether he was or not.

Me . Ma c k a y : That is all.
Me . De c r e e : That is all.

__________  10

Do e o t h y  Pae so ns , called as a witness on be-
half of the defendant, being first duly sworn, tes-
tified as follows:

Die e c t  Ex a min a t io n  By  Me . De c r e e :

Q. W ill you tell how you are related to the de-
fendant in this case? A. I  am the daughter-in- 
law.

Q. And you are the wife of her son? A. Yes. a o
Q. Do you know Edward S. Rubens? A. I  

do not think I  would recognize him.
Q. Have you ever seen him? A. I  saw him 

once.

Q. And when was that? A. That was in De-
cember, 1917.

Q. Where? A. A t  my mother-in-law’s home in 
Adelphi Street.

Q. W ill you tell what happened on that day 
with reference to him? A. He came there with 
his brother, and there was a smaller child with ®0 
them; I  don’t remember who he was now. They 
were there about a half an hour, I  believe.

Q. What was the conduct o f the defendant 
toward him? A. The same toward any friend that 
called.

Q. Have you ever seen him since? A. N o ; I  
haven’t.

40
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Dorothy Parsons— Cross— Re-Direct.

Mr . De c k e r : Cross examine.

Cr o ss Ex a min a t io n  b y  Mr . Ma c k a y :

Q. You say yon don’t know him very well? A. 
I  don’t  think I  would recognize him, no.

Q. You didn’t  live at the time at home, did 
you? A. No.

Q. No, you didn’t live there? A. No.
Q. You don’t know whether he visited 510 West 

47th Street? A. I  didn’t  know the fam ily then.
Q. No, and you didn’t  know anything about 

Stewartsville and the farm, did you? A. No.

Mr . Ma c k a y : That is all.
M r . De c k e r : That is all. Oh, just step!

back a minute.
20

Re -Dir e c t  Ex a min a t io n  b y  Mr . De c k e r :

Q. Did you ever live at the house of the de-
fendant at West Englewood, New Jersey? A .1 
Yes, I  lived there from December 22, 1918, until* 
August the 12 th, 1919.

Q. During that period did you ever see Edward
S. Rubens? A. N o ; I  didn’t.

Q. W ere you at the house every day? A. Every 
day, but one week ; the week of Decoration Day. 

Q. And were you there every evening? A. Yes. 
Q. Did you ever see Edward S. Rubens at that 

house? A. I  did not.
Q. Can you state that he wasn’t  at the defen-

dant’s house at that period, while you were there? 
A. Yes; I  can state that, that he was not.

Mr . De c k e r : That is all. Defendant
rests.

Th e  Co u r t : Anything further?
. Mr . Ma c k a y : I  just want to ask Mrs.4 O

Rubens one or two questions. Just take thd 
stand.
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Catherine M. Rubens— Direct— Cross.

Ca t h e r ine  M. Ruben s , the plaintiff, recalled as 
a witness in rebuttal, testified as follows:

Dir e c t  Ex a min a t io n  By  Mr . Ma c k a y :

Q. Mrs. Rubens, did your husband go to Stew- l0  
artsville to the farm the week of July 4th? A. < 
He did.

Q. He was there for a week? A. Yes.
Q. Alone? A. Alone.
Q. And that was what year? A. That was the 

year 1913.
Q. There for a fu ll week, was he? A. A  full 

week.

Q. You heard what Mrs. Parsons said the con-
versation was at the West Englewood Station?
A. Yes. a ®

Q. That night? A. Yes.
Q. Was that so or not? A. No, it was not.
Q. I t  was not. You heard the statement the 

son made which was a little different? A. I  
did.

Q. Was that so or not? A. I t  was not.

Mr . Ma c k a y : That is all.

Cr o ss Ex a min a t io n  By  Mr . De c k e r : *
30

Q What was the conversation at the West 0 ’ 
Englewood station? A. Why, the conversation 
at the West Englewood station was, as I  went 
down and asked Mrs. Parsons was it possible 
for her to hold the mortgage a little longer, and 
she said no, it  was out of her hand. So I  asked 
her would she please leave my husband alone; 
that she was in love with my husband, and she 
said that she was not. So I  told her i f  she would 
not that I  would bring suit, and she told me that 40



176

Catherine M. Rubens— Cross.

because I  was miserable, it was no reason that I  
should ruin her life.

Q. Now, what did you say about bringing 
suit?

Mb . Ma c k a y : I  object to that as not
lO  rebuttal.

T h e  Co u r t : Oh, I  w ill allow that ques*1
tion; paTt of the conversation; proceed.

A . Why, as I  said to her, that I  would bring 
suit unless she would give up my husband.

Q. Bring suit for what? A. For alienation of 
affections.

Q. W ell now, where is the difference between 
your statement and the statement that Mrs. Par- 
sons made? A. Why, she said that I  told her 

a ® she must give up the— or she must hold the 
mortgage; she must take it back and I  certainly 
did not say anything of the kind. <

Q. W hat did you say? A. I  said— I  asked her 
would she please— was it possible, and she said 
it  was out of her hands.

Q. You asked her first to get the mortgage 
back, didn’t you? A. I  asked her would she— could 
she hold it a little longer; yes.

Q. And she said she could not? A. Yes, and 
80  then I  asked------

Q. And then you told her to leave your hus-
band alone? A. Yes.

Q. And she said that she wasn’t interested in 
your husband, didn’t  she? A. She said it was 
only a passing fancy.

Q. And then you told her you were going to 
bring suit, didn’t  you? A . She said it  was abso-
lutely nothing to her, what was going on be-
tween my husband and m yself; it  was nothing to 

^  her, and therefore I  don’t suppose she cared. '



177

Catherine M. Rubens-—Re-Direct.

Q. Is that the first time yon told her to leave' 
your husband alone? A. That is the first, I  told 
you.

Q. W hy didn’t you tell her that several years 
ago? A. W ell, it wasn’t necessary, because my 
husband had promised to let by-gones be by-gones 10  
and I  wouldn’t  be the one to bring up things 
like that i f  it wasn’t called for.

Q. When did he promise that? A. A fter the 
occision in 26th Street, the Hotel Preston.

Q. And did he ever promise that again? A.
He did n o t ; no. (

Q. W ell, that was in 1911, wasn’t it? A. 1912.
Q. W ell, why didn’t you begin your suit then?

A. Because he told me he was not in love with 
her any more. 2 ~

Q. Yes. A. He told me that he didn’t love 
her. f

Q. And you believed that, didn’t  you? ; A . I  
did; yes.

Q. And you waited until this transfer of the 
mortgage in 1919 to begin the suit, didn’t you?
A. Yes.

Mr . De c ke r  : That is all. 1
Th e  W it ne s s  : Well.

Mr . De c ke r  : You have answered the
question; that is all.

Re -Dir e c t  Ex a min a t io n  By  Mr . Ma c k a y :

Q. You started the suit in May of 1919? A.
I  did.

Mr . Ma c k a y : That is all.
Mr . De c k e r : No w , i f  the Court please, I  

want to make a motion for the direction of 
a verdict for the defendant on the ground 
that the testimony does not show that this * 0
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defendant in any way enticed the affections 
— enticed the husband of the plaintiff from 
her, or in any way alienate his affections.

On the further ground that there is nothing 
in the testimony to show that this plaintiff} 

10  has lost the affections of her husband.
And, on the further ground that whatever 

may have occurred, did occur with the con-
sent o f this plaintiff.

The Supreme Court has said that one of the 
elements which must be proved in a case of 
this kind is that the alienation must be with-
out the plaintiff’s consent.

Now, for the purpose of this motion, as-
suming that everything that this plaintiff has 

2G said is true, we have a case of this kind: The 
defendant, according to her tetsimony, met 
the plaintiff in 1911 and again in 1912 and 
in 1913, knowing, according to her story, that 
they were going to the apartment for that 
same purpose; this plaintiff stood by and let 
them go and said nothing. Subsequently in-
vited the plaintiff to her home, entertained 
her there, visited the defendant’s home. Now, 
the consent don’t have to be a consent in so 
many words. The consent can be implied 

SO by the conduct, and that is the ground o f 
my motion.

Th e  Co ur t  : I  w ill refuse your motion and 
allow you an exception. I  think there is a 
question of fact to go to the jury. Proceed 
to sum it up.

Counsel argued case to Jury.

40
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Charge.
Cut le r , J. /

Gentlemen of the Jury. The plaintiff in this 
case is a married woman and alleges in her com-
plaint that the defendant alienated the affections1 
of her husband and had criminal conversation 
with him. The defendant denies both these 
charges. There is no evidence that tends to es-
tablish criminal conversation except that of the 
plaintiff, and as the Statute of this State ex-
pressly provides that a husband or wife cannot 
give evidence for or against the other in an action 
for criminal conversation, except to prove mar-
riage, that claim has been abandoned by the plain-
tiff, and a non-suit is granted so far as that claim 
is concerned, so that the question for you to de-

20termine is, did this defendant alienate the af- 
fection of the plaintiff’s husband?

The plaintiff lived with her husband as man 
and wife and had two children. The husband 
was in the printing business, and in 1911 was em-
ployed in New York City. The defendant is a 
widow with two children. Her husband having 
died in Florida in 1910, as I  recall, she came to 
New York City and found employment as a proof-
reader in the same establishment where the plain-
tiff’s husband was then working. Prior to that 30 
time the parties were absolute strangers. The 
defendant and plaintiff’s husband became ac-
quainted, and about that time the plaintiff be-
came sick and an operation was deemed necessary;
The plaintiff’s husband borrowed from this de-
fendant $100, and it was used for that purpose, 
and shortly afterwards another $100 was bor-
rowed by this plaintiff’s husband from this de-

40
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fendant. A fter the plaintiff’s recovery, she met 
the defendant, who was then living in Brooklyn, 
and visited her on several occasions. On one of 
these visits, she was accompanied by her husband 
and her two children, and spent two or three 

lO  days there. That was while the defendant was 
living on a farm near Phillipsburg in this State. 
The defendant and her daughter visited the plain-
tiff at her house on one occasion, and attended a, 
masquerade ball. The defendant and the plain-
tiff’s husband continued to work in the same es-
tablishment. They ate their lunch at times in the 
same room and at the same table with other em-
ployes. Occasionally they walked down 42nd 
Street together to 10th Avenue, where they parted 
company, he going on to his train, she going to 
her apartment. )

The defendant secured a farm near Phillips-
burg on which her sister and her children lived 
while she continued to #ork in New York, spend-
ing week-ends at the farm. Sometime later thé 
plaintiff’s husband became sick and he went out 
to the defendant’s farm and stayed there for 
five or six weeks during the time the defendant 
spent her week-ends at the farm, and also spent 
the last ten days or two weeks that the defendant 

80  was at the farm, at that farm.

The plaintiff’s home had a second mortgage up-
on it which came due, and the mortgagee, offering 
to make a deduction of $75 i f  it was paid prompt-
ly, the defendant took an assignment of it, and 
allowed the plaintiff’s husband, or the plaintiff, to 
nave the benefit of that $75. Afterwards the, 
plaintiff’s husband lost his position and wanted 
to start business for himself, and the defendant 
loaned him $600 and received a mortgage for 

40 $1,700 on the plaintiff’s home, which was the
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amount of money then due the defendant, and 
included the money loaned and the second mort-
gage which she held 'by an assignment.

The defendant bought a house in this County 
and moved there with her family. The defendant 
and the plaintiff’s husband attended a ball given 10 
by the Printer’s Union, but the evidence does not 
show that they went to the ball together, al-
though they were together during the evening.

Last April the defendant sold her mortgage, 
and so notified the plaintiff’s husband, and a con-
versation took place at the station between the 
plaintiff and the defendant, and after this, this! 
suit was brought.

The above facts that I  have mentioned are not, 
as I  understand them, disputed, but you are the) 20 
sole judges of what the evidence has been, and you, 
must decide what the witnesses have sworn to and 
not be governed by the Court’s remembrance of 
it. There are, however, many disputed facts in 
this case, and those you w ill have to decide.

The plaintiff says that she followed her hus-
band to New York on the afternoon o f December 
31st, 1911, and saw him meet the defendant and 
go with her to a hotel. The defendant denies 
this and says that she went out of the City on the go  
afternoon of that day with her two children and 
her sister to visit some friends and did not re-
turn until the afternoon of the following day, and 
produces a gentleman and his w ife who testify 
that the defendant and her party came to their 
house that day and spent the night. Both the; 
stories of the plaintiff and the defendant cannot 
be true as to what took place on that day. I t  
is for you to say which one is telling the truth, 
or which story you w ill believe.

40
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The plaintiff says that on the 21st day o f 
January following, she again followed her hus-
band to New York and saw him meet the defen-
dant and go with him to the same hotel. You 
w ill remember, gentlemen, the particulars of that 

10 transaction as detailed by the plaintiff. The de 
fendant denies this and says that it was her 
birthday, as I  recall the evidence, and a friend of 
the fam ily took her to dinner in New York and 
then to a concert, and it  was nearly midnight 
when they arrived at her home, and both these 
stories cannot be tru e; and you are to say what 
is the true state of affairs.

There is other evidence that is conflicting, and 
.you are the judges of what the evidence has been 

j20 and the credibility o f the witnesses.

The plaintiff must establish her case by a fa ir 
preponderance o f the evidence before she is en-
titled to a verdict. She must satisfy you not, 
only that she has lost her husband’s affection, 
but that it was taken from her by this defen-
dant. I f  the plaintiff had lost her husband’s a f-
fection, she cannot recover if, after such loss) 
the husband bestowed them upon the defendant 
neither can she recover i f  the husband bestow^ 
his affection on the defendant without any wrong- 

80 ful act on the part o f the defendant. This action 
is based on the wrongful act of the defendant, and 
not the wrongful act o f the husband. In  other 
words, before the plaintiff can recover, you must 
be satisfied from the evidence that the defendant 
has, by her wrongful conduct, alienated the a f-
fection of the plaintiff’s husband from her. You 
should not only consider the evidence of the w it-
nesses, but also the letters that were written and 
have been offered in evidence and the conduct o f 

40 the parties. I f  the plaintiff consented to the acts
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constituting and contributing to the injury now 
complained of, it  is a bar to the recovery at this 
time.

I f  you find for the defendant, it w ill not be 
necessary to consider the question o f damages, but 
if, on the contrary, you decide for the plaintiff, *0  
you should allow her damages for her loss of 
support, i f  you find from the evidence that her 
husband is not supporting her on account o f his 
loss of affection. I f  this loss of support is from 
any other cause, it  cannot be included in the 
damages.

In  this connection you w ill recall the fact that 
the plaintiff testifies that she had boarders be-
fore this occurrence. The plaintiff and defendant 
are living in the same house, but not as husband 
and wife. I f  this is due to the loss of affection 
for her, she is entitled to damages fo r loss of 
consortium. I f  the plaintiff has lost her affection 
for her husband because o f jealousy, or for any 
other cause, and is not for that reason living 
with her husband, she cannot recover for her' 
loss of affection, for this action is brought by 
her against this defendant for the defendant’s 
Wrongful act in alienating her husband’s affection 
from her.

I f  she is entitled to recover, she is also entitled 
to recover damages fo r mental anguish and in-
jured feelings. I f  you find the defendant was 
actuated by malice against the plaintiff, you may 
also add to the other damages exemplary damages, 
but the evidence must show malice; it  cannot be 
presumed.

In  determining the damages you should use your
own good judgment os sensible business men, i f
vou find the plaintiff is entitled to a verdict.
"  *.¿40
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There has been a motion to non-suit and a 
motion to direct a verdict, both of which have 
been refused by the Court, but that is, however 
no indication of what you should do or how you 
should decide the case. That was only the de- 

10  cision of the Court that this is a fact case to 
be determined by you and not determined by the 
Court. You must not rely on counsel’s state-
ment o f what the evidence has been, but you must 
use your own judgment m remembering what has 
been testified to and the weight that you w ill 
give to these various witnesses. Consider the case 
carefully. I f  you find the defendant has alienated 
the affections of ¡the plaintiff’s husband, give her a 
verdict for damages computed in the way and

20 ”  1 W  indicated‘ I f  JO« And the plain- 
M  has not satisfied you by a fair preponderance 
of the evidence that the defendant has alienated 
her husband’s affection, your verdict should be a 
verdict for the defendant.

I f  you are satisfied that the plaintiff has shown 
by a fair preponderance of the testimony that 
she has lost the affection of her husband and that 
it was due to the acts of the defendant, then there 
should be a verdict for the plaintiff.

30 . Tw°* Tlle w ife may recover as damages the' 
loss of support and loss o f consortium. I  so 
charge.

40

Three. I refuse to charge otherwise than I have 
charged.

Fourth. I refuse to charge.
Fifth. The amount of damages depends upon 

the circumstances of the particular case I so 
charge you, gentlemen.

Sixth. I refuse to charge otherwise than I 
have charged.
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Seventh. I  charge as modified. The jury is en-
titled to consider declarations made by the hus-
band to his w ife, showing loss of his affection

for her.
And defendant’s requests: 1G
Before there can be a verdict for the plaintiff, 

you must be satisfied by a fa ir preponderance of 
the evidence of two things: First, that the plain-
tiff has lost the affection of her husband; and, 
second, that it  was the defendant who caused the 
plaintiff to lose her husband’s affection.

The second request I  refuse to charge other-1 
wise than I  have charged.

Three. I f  it appears that the plaintiff’s hus-
band has voluntarily given his affections to the 20 
defendant and that the latter has done nothing 
to win such affection, then your verdict must be 
for the defendant. I  so charge.

Four. Before you can render a verdict for the 
plaintiff, you must be. satisfied that the plains 
tiff has not consented to the conduct of the de-
fendant which she alleges alienated her husband’s 
affection, and her consent to such conduct need 
not be ah openly expressed consent; it  may be 
implied from her actions and conduct. I  so 
charge you, gentlemen.

Now, take the case. Remember that it is to be 
decide from the evidence that you have heard 
on the witness stand. Not from anything that 
you may have learned outside of this court-room

Swear an officer and let the jury retire.

(The jury retired.)
Mr . De c ke r  : W ill you note my exceptions 

to the one you refused, number two, and that 
part of the charge that begins: “ I f  you find 4C 
the defendant was actuated by malice, &c” .
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Th e  Co ur t : Yes.
Mr . De c ke r : W ill you note down there

an exception to that part o f the charge which 
deals with the question o f damages, and also 
with the statements made by the plaintiff’s 
husband to the plaintiff.

Th e  Co ur t : Yes.
lQ Mr . Ma c k a y : I want to take exception

to the -Court’s refusal to charge number*
ree, four and six, and exception to the 

number seven as modified—refusal to charge 
it as requested.

I  also except to the charge o f the Court in
charging the requests number three and foil!' 
of the defendant.

Th e  Co ur t : Yes.

a0  P laintiff’s Requests.
Th e  P l a in t if f 's Re q ue st s t o  Char g e  as  Or ig in-
a l l y  SUBMITTED TO THE COURT ARE AS FOLLOW:_-

1. I f  the jury are satisfied that the plaintiff has 
shown by a fa ir preponderance o f the testimony

at she has lost the affection o f her husband and 
that it was due to the acts o f the defendant, then 
there should be a verdict for the plaintiff.

2. The w ife may recover as damages the loss 
of support and lost of consortium.

80 3. The w ife may recover damages for mental
anguish, and for injury to her character.

4* The rank and condition of the defendant 
may be considered in assessing damages.

5. The amount o f damages depends upon the 
circumstances of the particular case.

6. The loss of service is an element of damages 
and it does not depend upon actual separation of

40
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the parties, but may be based upon the lessening 
in value or efficacy of the services, even though 
the w ife continues to perform them.

7. The jury is entitled to consider declarations 
made by the husband to his w ife to show the 
wrongful interference o f the defendant and the 
attempt to induce a separation. ^

D efendant’s Requests.

Th e  De f e nd ant ’s Re q ue st s t o  Charge  as  o r ig -
in a l l y  SUBMITTED TO THE COURT ARE AS FOL-
LOWS :—

1. Before there can be a verdict for the plain-
tiff, you must be satisfied by a fa ir preponderance 
of the evidence of two things: First, that the
plaintiff has lost the affections of her husband: 
and second; that it  was the defendant who caused 20 
the plaintiff to lose her husband’s affections.

McKenna vs. Alygeo, 51 At. Rep., 936.

2. Your verdict must be for the defendant un-
less there appears by a fa ir preponderance of the 
evidence that it was the defendant who pursued 
the plaintiff’s husband until she succeeded in 
causing him to lose his affection for his w ife; if 
it appears that the plaintiff’s husband was the 
pursuer and the defendant the pursued, then 
your verdict must be for the defendant.

Stewart vs. Haggerty, 96 At. Rep., 1099, 
Penn. case.

3. I f  i f  appears that the plaintiff’s husband has 
voluntarily given his affections to the defendant 
and that the latter has done nothing to win such 
affections, then your verdict must be for the de-

fendant.

40
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McKenna vs. Aligeo, 51 At. Rep., 936.

4. Before you can render a verdict for the plain-
tiff, you must be satisfied that the plaintiff has 
not consented to the conduct of the defendant 
which she alleges alienated her husband’s affec-
tion, and her consent to such conduct need not 
be an openly expressed consent; it may be implied 
from her actions and conduct.

D efendant’s Exh ib it 1 .

Dumont, Nov. 7, 1912.
Dear Mrs. Parsons:

In  answer to your delightfull letter must say 
at I  am really glad my husband wase of some 

service to you. I  think I can understand how 
you appreciate the help o f a man you can trust 

ao in a case l i t  that. I  wase rather lonesome in 
spite o f my folks being with me.

You know after your once married you dont 
seem to have the same feeling for them and I  
therefore misset him very much.

Regina and Grace join me in love to you and 
your famely and have often wondert wy you 
never came out to see ous this summer.

The result o f the election you all know and as 
the old saying is the cant keep a god man down. 

80 May this letter reach you all in the best o f 
health and thanking you for your nice letter.

Kindest regards from mother and sisters and 
kisses from Regina a Grace

Your loving friend

. __  _ Cat h e r ine  Rube ns .

40
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Plaintiff’s Exhibit 2.

Friday Morning.

My own D arling:
Two weeks tomorrow since you withdrew your 

bodily presence from  us; but your spiritual pres-
ence is a ll over the place. I t  never seems to me 1Q 
that you are traveling around New York or other 
places, or living your home life  w ith your fam ily 
there in Dumont. To me you are in the next 
room, just about to come in, or out-doors. When 
Gladys plays the music I  dance w ith you as o f 
yore; we talk o f you continually everything we 
do has a reminder of you. I  know your thoughts 
are often with me for I  can feel them. You are 
seldom out of my thoughts. There is ever the 
consciousness o f you deep down and I  commune 
w ith you and live my life  with you even though 
distance separates us. Dear One, I  pray you 
may soon secure a good position outside the 
printing business. Oh, I  pay God to /bless you 
fo r you deserve it. I  am unable to  help you in 
anv way now except w ith my flove. That you 
have as you know. I t  is useless for me to say to 
you “ don’t w orry”  for no doubt you are getting 
anxious for your fam ily. I t  is always darkest 
just before dawn, darling, so things w ill shape 
out a ll right very soon. They must. Don t get 3 ^ 
discouraged, dearest.

Gladys is still in bed and Horton is milking. 
Dear L ittle  G ir l! She has it easy now that her 
M uw er is home. I  let her sleep until she gets up 
of her own accord. The men Sdid not come to 
help husk yesterday as the Piersons are carting 
and sprinkling lime over their clover fields. That 
is twice they hav§ disappointed us, but we w ill 
get there a ll right by ourselves. I  shall place no
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Plam tiff’8 Ex. 2. i

dependence on what Mrs. Stella says any more. 
I  had Horton buy a box of cigars for the men, 
and that money could have been used to better 
advantage. However, it is sprinkling now and 
threatens to be a rainy day. W e called on Mrs.

10  Charles Pierson yesterday and she was out, which 
seldom happens with her, she so rarely goes out. 
Edgar was here last evening. Loo was out Wed-
nesday to supper and Horton had to drive her all 
the way in to town as they missed the trolley and 
it was very cold but moonlight. Ruth is to have 
a whole bevy o f girls at her house tomorrow to 
dinner and spend the day and Gladys w ill join 
them. They w ill have a good time. Expect W il-
lie tomorrow. I  have a bin of potatoes in the 
barn to sort, then my outside work is finished.

20  There wil1 be a dance here next Friday night at 
Be H art’s on Harry Rush’s place— they are leav-
ing there, a farewell jubilee. Expect to have fun 
for I  laugh so at the description of these dances. 
Then the next night is the chicken and waffle 
supper. Some doings. Mrs. F. yesterday showed 
me a check for $50 which Mr. F. got for two days’ 
election work. No more o f that i f  he is appointed 
letter carrier. Dear, be careful about destroying 
my letters; they might cause trouble. This is 

3 0  dangerous you know. Please write often and T 
w ill to you, my best beloved. Look into my
heart and read all I  dare not write to you with 
love,

Your Sweetheart.

\
41»
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P la in tiff’s Exh ib it 3.

Dear Friend:
I  expect to go to Gotham on Tuesday, to-

morrow. Come up to the apartment after busi-

ness.
0.

P la in tiff’s Exh ib it 5.
10

February 18, 1919.̂

Mr. and Mrs. Edward S. Bubens,
Dumont, N. J.

The second mortgage o f $1700 which I  hold 
upon your Dumont property together with in-
terest at 6% for the period o f the mortgage, five 
years, which has been allowed to run, payable at 
the expiration of the term instead of the usual 
semi-annual payments expires and becomes due, 20 
as you are aware, on August 11th this year, 1919.

Because of a contract which I  have already en-
tered into which obligates me to pay over this 
entire sum on the date of the expiration of your 
mortgage and interest, I  am giving you this no-
tice of practically six months to enable you to be? 
prepared to meet your obligation at the legal

time.
An early reply relative to the matter in ques-

tion w ill be appreciated by 80
Yours truly,

E. C. Par so ns,

22 Ogden Ave.,
West Englewood, N. J.

40
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Rule for Judgment.
BERGEN COUNTY CIRCUIT COURT.

Ca t h e r ine  M. Rube ns ,
Plaintiff, 

vs.

l o  Et h e l y n  C. Par so ns,

Defendant.

This action having been tried before Judge W il-
lard W. Cutler with a jury in the presence of the 
respective parties on December 18, 19 and 20, 
1919, and the jury having returned a verdict in 
favor of the plaintiff for Six Thousand Dollars1 
($6,000.00) damages.

2 q  ^  *s ordered that judgment final be entered in 
favor of the plaintiff and against the defendant 
for the sum of Six Thousand Dollars ($6,000.00) 
and the plaintiff's costs to be taxed.

Rdle entered December 24, 1919.
On motion of

Ma c k a y  & Ma c k a y , 
Attorneys for Plaintiff.

Dam. $6,000.00 
Costs 47.31

30 $6,047.31

Rule for 
J udgment.

40
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Petition for Administration*
BERGEN COUNTY SURROGATE'S OFFICE*

In the Matter o f the Administra- j 
tion of the Goods, Chattels and /
Credits of l 10

Cat h e r ine  M. Rube ns , (

Deceased. |

To J. Rl au v e l t  Ho ppe r , Surrogate of the County 
of Bergen:

The Petition of James W . Mercer of the T il-
lage o f Hackensack in the County o f Bergen, and 
State o f New Jersey, respectfully showeth, that 
he is applying for administration on the estate 20 
of Catherine M. Rubens, late resident of the 
Borough o f Dumont in the County of Bergen and 
State of New Jersey, who departed this life  in-
testate at Dumont, N. J., on the 3rd day of 
February in the year o f our Lord one thousand 
nine hundred and twenty. That your Petitioner, 
after diligent search, has not been able to dis-
cover that said deceased le ft any Last W ill and 
Testament; and the value o f the personal prop-
erty of which said deceased died possessed, as 
near as your Petitioner can ascertain, does not 
exceed the sum o f $6,300. That the said de-
ceased left kindred entitled to said estate, whose 
names and places of residence are as fo llow s;

Edward S. Rubens, husband, Dumont, N. J.
Regina Rubens, daughter, Dumont, N. J., 15 

years.
Grace Rubens, daughter, Du muni, N. J., 13 

years.

40
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On-ly heirs at law and next of kin o f fu ll age, 
except as stated.

And your Petitioner prays that Letters of Ad-
ministration o f the goods, chattels and credits of 
said deceased may be granted to him in pursu-
ance o f the statute in such cases made and pro-
vided.

Dated Hackensack, March 2nd, 1920.

Jame s  W. Mer cer .
Ber ge n Co unt y , ss. : James W. Mercer, the 

above named petitioner, of fu ll age, being’ duly 
sworn, on his oath, saath that the foregoing 
Petition is in a ll things correct and true, of his 
own knowledge and belief.

Jame s  W. Merce r . 
Sworn to before me this second ) 

a o  day of March A. D. 1920. j

J. Bl au v e l t  Ho ppe r ,
, ' Surrogate.

Renunciation.
To A l l  Wh o m I t  Ma y  Co nc e r n:

Whe r e as , Catherine M. Rubens, late of the 
Borough o f Dumont, in the County of Bergen 
and State of New Jersey, died intestate on the 
3rd day of February A. D. 1920, leaving heirs 
and next o f kin entitled to have administration 

30 of her effects.

Now K no w  Y e, That I, Edward S. Rubens, 
husband o f said deceased, hereby renounce all 
right and claim to administration of the goods 
and chattels of the said Catherine M. Rubens, 
and hereby request that administration upon the 
said estate be granted to James W. Mercer.

40
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E Renunciation.

I n  W it ne ss  W he r e o f , I  have hereunto set my 
hand and seal this second day of March, in the 
year of our Lord one thousand nine hundred and 
twenty.

Ed w ar d  S. Rube ns .
10

Signed, Sealed and Delivered | 
in Presence of \

Cl yd e  A. Bogert .

St at e  o f  Ne w  Je r se y, ) .
Bergen County. ) ‘ *

Be  I t  Re me mbe r e d , That on this second day of 
March in the year of our Lord nineteen hundred 
and twenty before me, the subscriber, personally 2o 
appeared Edward S. Rubens, who, I  am satisfied, 
is the grantor in the within Re nu nc ia t io n  named, 
and who executed the same; and I  having first 
made known to him the contents thereof, he did 
acknowledge that he signed, sealed and delivered 
the same as his voluntary act and deed, for the 
uses and purposes therein expressed.

Cl yd e  A. Bog ert , 
Deputy Surrogate.

30
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Court of ̂ Erroro unit (Appeals-

B R I E F  F O R  A  F P F L F A N T .

This appeal is from the judgment o f the Ber-
gen County Circuit Court entered December -24th,
1919, for Catherine M. Rubens and against appel- 2Q 
lan t; the ju ry having assessed damages against 
appellant in  the ¡sum of $6,009 (p. 1112)-.

Since the entry o f the judgment and on Febru-
ary 3rd, 1926, Catherine M. Rubens died a resi-
dent o f Bergen County, Hew Jersey, intestate, 
and leaving as her next of kin her husband, 
Edward S. Rubens, and two infant children. 
The husband, Edward S, Rubens, renounced ad- 
ministration in favor of James W . Mercer, the 
latter hang appointed administrator (p. 193-194- 
195).

The complaint sets out four «causes of action 
as follows:

That the appellant Ten owing that Edward 8. 
Rubens was the husband o f the decedent on De-
cember 31st, 1911 and every day thereafter until

Jame s  W. Me r c e r , Administra- 
tor of Catherine M. Rubens, de-
ceased,

Respondent,
vs .

10

E t h e l yn  C. Par so ns,

Appellant.

Statement of Facts

F ir s t  Co unt .

40
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the month of May, 1919, alienated from decedent 
the affections of her said husband, Edward S. 
Rubens, in the Borough of Manhattan in the 
State of New York and at Jamaica Bay in the 
State of New York.

Sec ond  Co unt .

10  That the appellant knowing that Edward S. 
Rubens was the husband of the decedent on 
January 21st, 1912 and on November 18th, 1913 
and each day between said dates and every day 
since November, 1913 alienated from decedent 
the affections of her husband in the Borough of 
Manhattan and State of New York.

Th ir d  Co unt .

That appellant alienated from decedent the 
20 affections of her said husband on January 1st, 

1918 and every day thereafter at West Engle-
wood, in the County o f Bergen and State of New 
Jersey. f ,

Fo ur t h  Co unt .

That appellant on December 31st, 1911 and 
January 21st, 1912 and November 18th, 1913 in 
New York City and from Saturday 'to Labor Day 
in the year 1917 at Jamaica Bay and from Janu-
ary 1st, 1918 until May, 1919 at West Englewood 
in the State of New Jersey, seduced and carn-
ally knew the said Edward S. Rubens, husband 
of decedent.

Damages were laid (in the sum of $50,000 (pp. 
4, 5 & 6 ).

The answer denied the allegations of the com-
plaint (p. 7 ).

Catherine M. Rubens, the decedent, testified 
she married Edward S. Rubens in 1904; that 

: there were two children o f the marriage; that



3

until the year 1911 she got along splendid with 
her husband ( p. 10, line 13 ); that her husband 
was employed in the printing business in 1911 
(p. 10, line 3 5 ); that her husband began to stay 
out late at night during 1911 (p. 12, line 3 4 ); 
that his explanation to decedent was that he was 
spending his time with his sick mother and that 
decedent knew that his mother was sick and in 
the hospital (p. 14, line 27 ); that on December 
31st, 1911 her husband told her he was going to 
a poker game in New York (p. 15, line 9) ; that 
he le ft Dumont, New Jersey, (where the parties 
lived ) in the evening o f that day (p. 15, line 30 ); 
that decedent followed him on the same train 
without his knowledge (p. 15, line 35 ); that de-
cedent saw him meet appellant on Forty-second 
Street in New York (p. 15, line 37 ); that deced-
ent followed them to the Hotel Preston (ip. 16, £© 
line 13); that decedent’s husband and appellant 
went into the Hotel Preston and after a wait o f 
about five minutes decedent followed them in and 
went to the Olerk and examined the Register and 
saw in handwriting which decedent testified was 
her husband’s, the names uJohn Renshaw and 
w ife” and noted that they occupied Room No. 72 
(p. 16, lines 27-40); that decedent waited out-
side the Hotel Preston until 11:15 P. M. and 
then went back to the West Shore Railroad Ferry 
and took the train to her home in Dumont, New 
Jersey (p. 16, line 40 ); that decedent’s husband 
came home the next morning (p. 17, line 20 ); 
that decedent’s husband told her in answer to her 
question that he had attended a poker game (p.
19, line 31 ); that she said nothing further to 
him (p. 20, line 9) and that decedent and her 
husband continued to live together as husband 
and wife without any Objection on her part (p.
20, line 13); that on Sunday afternoon, January 
21st, 1912, decedent’s husband started from Du- ^ f®
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mont for New York and she followed him with-
out his knowledge together w ith her sister (p. 20, 
line 38 ); that decedent and her sister got on the 
game train  at Dumont, crossed on the same ferry-
boat and rode on the same Thirty-fourth Street 
cross-town trolley car in New York City w ith de-
cedent’s husband and without his knowledge (p. 
21, line 13 ); that she saw her husband meet the 
appellant and saw them go to the H otel Preston 
together and as she did before examined the Reg-
ister and saw the same name in the same hand-
w riting registered (p . 21, line 13 ); that deced-
ent’s husband and appellant went into the hotel 
at 3:45 in the afternoon; decedent and her sister 
remained outside until 6:30 when she finally saw 
appellant and her husband come out o f the hotel 
at that time and followed them to a restaurant 
where they ate their dinner, stood outside of the

20 restaurant while they ate their dinner, saw them 
go back to the hotel at 7 :3Q and then decedent 
returned to her home in Dumont, New  Jersey, 
and her husband came home about midnight o f 
that day (p. 21, line 20 to p. 22, line 40 ); that 
when decedent on her husband’s return told him 
where he had been he became angry and about 
two days later said that he was sorry (p. 25, 
line 12 ); that afterwards appellant came to visit 
decedent at her home in Dumont (p. 25, line 2 4 );

30  that appellant remained at decedent’s home over 
night after attending a dance w ith decedent and 
decedent’s husband and appellant’s daughter (p. 
26, lines 11-30); that appellant subsequently 
purchased a farm in New Jersey and decedent’s 
husband became i l l ;  that decedent’s husband went 
to the farm  and was away from  home fo r about 
six weeks apparently w ith decedent’s consent 
though surely w ith her knowledge (p . 27, line 
4 0 ) ;  that afterwards decedent came into posses-

40
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sion of the letters which are printed as exhibits ?
2 and 3 (pp. 189-191); that after coming into 
possession of one letter decedent went to her hus- 
hand’s place of business in New York and saw 
him meet appellant (p. 32, line 20) and saw 
them go to an apartment on W est Forty-seventh 
¡Street and they stayed there until about eleven 
o’clock ((p. 32, line 34) and upon her husband’s 40 
¡return to his home said he had lost a ll affection 
for her and that appellant was the only woman 
he eared for (p. 33, line 30), but that was on 
November 14th, 1913 (p. 34, line 2 ) ;  that after 
that decedent and her husband did not live to-
gether as husband and w ife but that he contin-
ued to support her; that in 1918 decedent’s hus-
band as the Executor o f an estate, sold a house 
in W est Englewood to appellant (p. 37, line 17 ); 
appellant sometime 'before that loaned money to 20  
decedent’s husband to pay off a mortgage which 
was on their dwelling house in Dumont and as 
security for that loan had taken a second mort-
gage ; that her husband talked to her about get-
ting a divorce (p. 41, line 30 ); that she found a 
letter addressed from  appellant to  her husband 
on A p ril 16th, 1919 (p. 41, line 10) stating that 
appellant had transferred the mortgage she held 
on the dwelling house o f decedent’s husband; 
that decedent’s husband continued to live in  the ^  
same house with her and was livin g there on the 
day o f the tria l o f the case (p. 43, line 12).

On cross examination decedent testified that in 
1911 appellant who was employed at the same 
place of business w ith decedent’s husband, loaned 
to  decedent’s husband a sum o f money to pay a 
physician’s b ill contracted because o f the illness 
o f decedent (p. 45, line 37 ); that decedent’s hus-
band told her that he wanted her to meet appel-
lant (p. 45, line 2 5 ) ;  that decedent invited ap- ^
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pellant to her home (p. 46, line 20 ) and was en-
tertained at decedent’s home perhaps every two 
or three months (p. 46, line 24 ); decedent testi-
fied that she went to New York on December 
31st, 1911 and saw her husband meet appellant 
and saw them go to the H otel Preston and that 
she waited outside until 11:15 that evening (p.

(10  50, line 36 ); she saw her husband and appellant 
go to the same place on January 21st, 1912 and 
that afterwards she entertained the appellant at 
her home and said nothing whatever to the appel-
lant concerning her conduct with decedent’s hus-
band (p. 52, line 15 ); that afterwards her hus-
band borrowed more money from  appellant (p. 
52, line 38 ); that there was a second mortgage 
on their home which came due in  1913 (p. 53; 
line 1 1 ) ;  that appellant took over the second 

20 mortgage w ith the knowledge o f decedent (p. 53, 
line 20) ; during the latter part o f 1913 her hus-
band’s lungs were affected (p. 53, line 29) ; that 
at that time decedent knew appellant had a farm 
in the country; that decedent had visited the 
farm  and stayed for several days (|p. 54, line 13 ); 
that decedent’s husband went to the farm o f ap-
pellant and stayed there for five weeks w ith her 
knowledge (p. 54, line 27 ); that on his return de-
cedent wrote a letter o f thanks to appellant (p. 
54, line 36 ); that decedent’s husband had got a 
great many letters from appellant (p. 56, line 
30 ); decedent had never taken the trouble to look 
at any o f the letters except the two that are 
printed as Exhibits 2 and 3 (p. 56, line 33 ); that 
in 1914 appellant loaned $500 to decedent’s hus-
band to start him in business and the mortgage 
was given to secure that amount o f money (p. 
57, line 9-20) ; that on A p ril 16th, 1919 ( suit 
was commenced May 28th, 1919) decedent after 
receiving a letter from appellant stating that



7

a p p e lla n t  h a d  s o ld  h e r  M o r t g a g e  o n  th e  h o u se  of 
d e c e d e n t  a n d  h e r  h u s b a n d  w e n t  to  s e e  a p p e lla n t  

a n d  m e t h e r  a t  th e  r a i l r o a d  S t a t io n  a t  West 
E n g le w o o d  a n d  a s k e d  a p p e lla n t  t o  h o ld  th e  m o rt -

g a g e  a  l i t t le  lo n g e r  a n d  a ls o  a s k e d  h e r  to  le t  h e r  

h u s b a n d  a lo n e  and t h a t  i f  sh e  w o u ld  n o t  sh e  

w o u ld  s t a r t  a  s u it  f o r  a lie n a t io n  o f  a ffe c t io n  (p .

59, line 10 to page 80, line 40). ***

H arry J. Rubens, a brother o f decedent’s hus-
band, testified he Was employed in the same 
place o f business w ith his brother for a time and 
subsequently in another place in the v ic in ity ; 
that he had seen his brother walk along the 
street w ith appellant after they le ft their em 
ployment and when they were going in the direc-
tion of their respective homes and w ith a number 
of other employees at the same place o f business; 
that he had seen them eat their lunch together a °  

the room wherein the employees o f the print-
ing plant ate their lunch and that he had at-
tended a ball given by the Prin ter’s Labor Union 
and had seen decedent’s husband w ith the same 
group o f people in which was the appellant.

A t the close o f the p la in tiff’s case the appel-
lant moved fo r a nonsuit on the ground that ? 
there was ho proof to show that appellant was 
responsible for the loss of her husband’s affec-
tions; also on the ground that there was nothing . 30  
in the testimony to sustain the fourth count. A  
non-suit was granted as to the cause o f action 
embraced in the fourth count o f complaint but 
was refused as to the other ground.

In  defense the appellant testified that she went 
to work in 1910, in the same printing establish-
ment where decedent’s husband was employed 
(p. 74, line 34 ); loaned decedent’s husband two 
hundred dollars ($200 ) in 1911, le t him have an 
other one hundred dollars ($100) during the fo l m
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lowing week (p. 75, line 36) to pay for a sur 
gical operation on decedent (p. 76, line 3 );  that 
she was introduced to decedent in 1911 by the 
latter’s husband (p. 77, line 9) ; was invited to 
decedent’s home by decedent (p. 77, line 21 ); 
stayed over night; and made a number of visits 
thereafter on decedent’s invitation; appellant de 

10 nied that she had met decedent’s husband on De 
cember 31st, 1911, and went to the Hotel Preston 
with him and testified that on that day and the 
follow ing day was at Rockville Center, Long 
Island with friends (p. 78, line 30 ); appellant 
also denied that she went with decedent’s hus-
band to the Hotel Preston on January 21st, 1912 
and testified that on that day which was her 

. birthday she was at her house in Brooklyn with 
her fam ily and an old friend, W illiam  J. Ferrie 

20 and later in the day they attended a concert in 
New York (p. 79, line 30 ); that on November 
18th, 1913, appellant did not accompany deced 
ent’s husband to an apartment and spend the 
evening with him, but interviewed two business 
associates of her late husband and returned to 
her home in the country during the latter part 
of the day (Case p. 84, line 25 to p. 88, line 10 ); 
that she had purchased a second mortgage on de 
cedent’s home at the latter’s request and gave
her the benefit of the bargain she had made 

30 (Case p. 88, line 20 ); and later loaned more 
money to decedent and the latter’s husband ( Case 
p. 89, line, 21 ); that in 1918 appellant purchased 
a house in West Englewood from decedent’s hus 
band who was executor of an estate (p. 91, line 
20 ); that decedent met appellant on A pril 16th 

"1919, at the West Englewood station (Case p 
93, line 33 ); decedent inquired why appellant 
had sold the mortgage on decedent’s home and 
being told that by appellant that the latter had 
a right to sell it said that appellant must get it
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back and hold it until decedent and her husband 
could pay it and that unless appellant did so the 
latter would bring suit for alienation o f the af 
feetions o f the latter's husband (Case p. 94, line 
3 to p. 95, line 16).

W illiam  J. Ferrie testified he had known appel 
lant many years and that it had been their cus- 
tom to go to an entertainment on appellant’s 
birthday which came on the twenty-first day of 
January, and go on a picnic on his birthday 
which came during the summer. That he spent 
January 21st, 1912 (which was Sunday) at ap 
pellant’s home in Brooklyn.

Moses L. Sulzer testified that he had known 
the appellant over twenty years; that he was a 
business associate of her husiband; that he re-
called November 18th, 1913, and that during the

* 20
afternoon of that day appellant came to his office 
and was in conference with him and his present 
partner; that he had le ft the appellant with 
O’Brien at five o’clock in the afternoon on that 
day (p. 115, line 20).

Patrick J. O’Brien testified that he was in con-
ference with appellant and Zulzer on the after-
noon of November 18th, 1913 (p. 145, line 23 ); 
that after Zulzer le ft he went with her to the 
station of the Central Railroad of New Jersey in 
Jersey City, and about six o’clock saw her on a so 
train bound for Phillipsburg, New Jersey (p.
146, line 30). Both Zulzer and O’Brien identi-
fied the date by reference to minutes of a cor-
porate meeting that was held on that same day.

Effie Braun testified that on December 31st,
1911, appellant reached her home in Rockville 
Center, Long Island, about half past one in the 
afternoon and visited her there until late the 
next day (p. 139, line 35 ); the Witness identified 
the date as being the first New Years after the 4©
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death of her (the witness’s) father (p. 140, 
line 10).

Samuel T. Dickinson testified that during the 
two years preceding the trial o f the case he had 
visited the appellant’s daughter at appellant’s 
home two and sometimes three times a week, and 
have never seen the husband of decedent at ap- 

lO  pellant’s home (p. 152, line 29).

Seward H. Parsons, a son of appellant, testi-
fied that he had known the husband o f decedent 
since 1911 (p. 154, line 115); that during 1913 
decedent had visited the farm of appellant and 
stayed over Decoration Day (p. 156, line 20 ); he 
corroborated testimony of appellant concerning 
conversation at the railroad station at West 
Englewood, between appellant and decedent a 
short time before the commencement of this suit 

20 (p. 157, line 20).

Ethelyn G. Parsons, daughter of appellant, 
testified that husband of decedent had visited 
appellant very infrequently; that her mother had 
treated him as she treated any friend (jp. 165, 
line 20 ); that she had visited the decedent’s 
home upon invitation of decedent (p. 166, line 
17).

Dorothy Parsons, daughter-in-law of appellant, 
testified that she had been present when husband 

30 o f decedent visited her mother-in-law’s home; 
that the conduct o f appellant was her usual con-
duct toward her friends (p. 173, line 33).

40
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A rgum ent.

I .

T h e Court should h ave ordered a non-
su it or directed a verd ict for the ap-
p e lla n t on the ground th a t there was 
no .evidence th a t a p p ellan t had e n -; 10 
ticed  p lain tiff-deceden t’s husband and  
caused him  to lose his affection for  
her, and th a t p lain tiff-deceden t con-
sented to the alleged m isconduct of 
h er husband with appellan t.

For convenience we shall discus® together un-
der this heading the first and second grounds of 
the appeal.

The gist of this action is the loss of consortium, 
the aid, comfort, society and assistance of de-' 
ceased plaintiff’s husband. Before she could re-
cover damages for such loss the burden o f proof 
was on her to show (1 ) that appellant wrong-
fully and w ilfu lly attempted to alienate her hus 
band’s affections and deprive decedent of his so-
ciety; (2) that the attempt was successful; and 
(3 ) that decedent did not consent.

MilewsJci vs. Kurty, 77 N. J. L. 132;
McKenna vs. Algeo, 51 A tl. 936.

W e submit that the testimony above set forth 
does not show any loss of affection on the part 
o f decedent’s husband; that decedent -herself 
testified (p. 43, line 12) that at the time of the 
tria l she and her husband were still living to-
gether in the same house; and that there is no 
evidence to show that his conduct toward her was 
in any way different after 1910 (when he met 
appellant) than before that time.

Plaintiff-decedent failed to prove that the al- 40
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lèged loss o f affection was caused by tbe entice-
ments or allurements of tbe appellant. I t  is well 
settled that where a spouse voluntarily gives his 
or her affections to another, the latter doing 
nothing w rongfu lly to Win such affections, there 
is no ground fo r action, and that it must affirma-
tively  appear that the defendant was the seducer 
and enticer. ,

McKenna vs. Algeo, 51 A tL  936; 21 Cyc.,
. p. 1621 and cases cited; 16 L. R. A.

(N , S.) and cases cited.

In  the case of Buchanan vs. Foster, 23 N. Y . 
App. D iv. 542, it  was held that mere proof of 
abandonment and that the husband maintained 
improper relations w ith defendant is not suf-
ficient. There has been offered in evidence by 

a o  plaintiff-decedent three letters purported to have 
been written to  her husband by the appellant, 
marked respectively Exhibits P-2, P-3 and P-5. 
These three letters are the only evidence offered 
by the p la in tiff to prove that the appellant se-
duced and enticed her husband, and that, by her 
enticements and 'allurements, she won his affec-
tion. But how could this be? According to 
pla in tiff’s own testimony (p. 30, line 10 to p. 31, 
line 40) her husband never received these com-
munications, at least those marked Exhibit P-2 
and P-3, and consequently they could not have 
caused any . loss o f affection. That the letter 
marked Exhibit P-5 could have produced such a 
result is out o f the question, as a reading o f it 
w ill clearly show that it  is addressed to both 
plaintiff-decedent and her husband and merely 
advises them of the transfer of a mortgage which 
the appellant held on their property. I t  is re-
spectfully submitted that there was absolutely 
no proof o f this essential element o f the tort al- 

40
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leged to have been committed by the appellant 
that warranted the Court in submitting the case 
to  the jury.

The law  is also w ell settled that there can be 
no recovery where the plaintiff has consented to 
the act or acts complained of.

a
Milewski vs. Kurtz, 77 N. J. L. 132; ̂ Cyc. | o  

p. 1619 and cases cited.

iM dkr*

P la in tiff’s testimony showed that despite «e r  
knowledge of the misconduct, which she alleges 
was committed by her husband and the appel-
lant, she continued to  live w ith her husband (p. 
43, line 12) and even invited and entertained the 
appellant at her own home and said nothing 
whatever to the appellant concerning her alleged 
misconduct and relations with her husband (p. 
52, line 15). In  fact, no testimony was adduced 
that any cause for complaint ever existed so far 
as plaintiff-decedent’s demeanor or friendship in-
dicated until appellant’ s refusal to carry the 
mortgage she had carried for 5 years, without 
the payment o f even the interest, fo r a further 
indefinite time, although needing this money for 
the purchase o f her own home (fols. p. 59, line 
30 to p. 60, line 30; p. 94, line 4 et seq.).

I  In  the case o f Von Olmda, vs. Hall, 88 Hun,
452, 34 N. Y . Supp. 777, which is a case where 
the facts are very sim ilar to the present case, it 
was held by the Court that the p la in tiff had no 
cause of action when she did not object to the 
presence o f the defendant nor request him to re-
turn home. The Court’s attention is also di-
rected to a letter marked Exhibit D written by 
plaintiff-decedent to  the appellant after her hus-
band had returned from appellant’s farm. I t  
seems quite clear that the plaintiff-deeedent, by 
her conduct and actions, approved and consented

20

SO

40
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to the friendship of her husband and the appel-
lant.

For these reasons we submit therefore that 
there should have been a non-suit or a direction 
of a verdict for the appellant#

-, This is the crux of the câàë and shows the
zj . l ,  i reasons which impelled plain tifhdecedent to bring
i o  cUrrvi. tins action.

ïïé

Errors of the Court in admitting and
excluding evidence.

Under this heading we w ill include the third, 
fourth, fourth A, fifth and Sixth grounds of the 
appeal.

The Court permitted plaintiff-decedent iô âU- 
2 o swer the following Questions over the objection 

of counsel for the appellant i

“ Q. What did yon Sày id him? (p. 14. 
line 10).

“ Q. Did you ask him i f  he attended the 
poker game that he said he was going to? 
(p. 17, line 25; p. 19, line 33).

“ Q. And what did yoil sày to him? (p. 23, 
line 13).

“Q. Did you sày anything to him about 
his marital duties? Op. 24, line 12).

“Q. And since the papers were served on 
him has he supported you?”  (p. 43, line 29).

It  is respectfully submitted that all o f the 
above questions are incompetent, irrelevant and 
immaterial, and that in  permitting them to be 
answered the defendant’s case was materially 
prejudiced.

The Court struck out the answers to the fo l-
lowing questions asked the defendant:

“Q. Was any reason given for lending that 
40 money? (p. 76, line 8 ). A. For the opera-

tion on his w ife (p. 76, line 9 ).
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“ Q. You took another mortgage, did you 
not, from this plaintiff’s husband? (p. 89. 
line 37). A. I  did, i f  I  would lend them the 
money, everything I  did was for the family”
( p. 89, line 40).

I t  is respectfully submitted that evidence given 
by the defendant in the above answers is rele-
vant, competent and material, and that appel- ( no 
lant’s case was greatly prejudiced in that they 
were stricken out.

The Court overruled the follow ing question 
asked the defendant:

“ Q. A t the time he had been to your house 
had any reason ever been given to you for 
his wife not accompanying him?” (p. 103. 
line 20).

I t  is respectfully submitted that the above 
question is competent, relevant and material, and 
that appellant’s case was very much prejudiced 
in that said question was overruled.

The Court admitted over objection of counsel 
for appellant a letter alleged to have been w rit-
ten by the appellant to the respondent, which 
was marked Exhibit P-2. P la in tiff under cross 
examination admitted that this letter was ad-
dressed to her husband and that she had taken 
and opened it in violation of Sec. 194 of the Fed-
eral Criminal Code. I t  is elementary law that a 3Q 
Court of Justice w ill not suffer anyone, guilty o f a ' 
criminal act to make use of his criminal conduct 
to obtain relief. W e submit that this letter 
should not have been received in evidence, and 
that appellant’s case was materially prejudiced 
thereby.

The Court refused to strike out the following 
answer:

“A. Yes, and he asked me to sign it, and 
I  refused to do so. Then he told me that he 40
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would leave. He threatened to leave me and 
leave the children.”

I t  is respectfully submitted that the evidence 
given by the above answer is incompetent, irrele-
vant and immaterial, and that appellant's case 
was materially prejudiced thereby.

io HI-
Errors of the Court in charging the

jury and in refusing to charge as re-
quested by appellant.

Under this heading we w ill include the seventh, 
eighth, ninth, tenth and eleventh grounds of 
appeal.

The Court refused to charge the jury as re-
quested for the appellant as follow s:

ao  “Your verdict must be for the defendant
unless there appears by a fa ir preponderance 
of the evidence that it was the defendant 
who pursued the plaintiff’s husband until she 
succeeded in causing him to lose his affec-
tion for his wife; and if it  appears that the 
plaintiff's husband was the pursuer and the 
defendant the pursued, then your verdict 
must be for the defendant.”

I t  is respectfully submitted that the request o f 
appellant's counsel to so charge the jury was a 

i.g© proper one, and that the Court should have so 
charged the jury.

The Court charged the jury as follows :

“ I f  you find the defendant was actiated by 
malice against the plaintiff, you may also 
add to the other damage exemplary damages, 
but the evidence must show malice, it can 
not be presumed.”

I t  is respectfully submitted that there is no 
evidence whatever in this case that warrants the 

v * ,  above charge or would warrant the jury in find-4b
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ing that there had been malice on the part o f the ¿5 
appellant, but on the contrary, the evidence 
clearly indicates that this is a spite case, malici-
ously instituted by plaintiff-decedent because ap-
pellant would no longer carry the mortgage on 
her home. This portion of the Court’s charge to 
the jury as to malice was also misleading in that 
the Court failed to instruct or explain to the 
jury what, as a matter o f law, constitutes malice.
W e respectfully submit that this part of the 
Court’s charge to the jury was o f great and mate-
ria l prejudice to the appellant and that the Court 
should not have so charged.

The Court charged the jury as follows:

« I f  she is entitled to recover, she is also 
entitled to recover damages for mental an-
guish and injured feelings.”

2 ©
W e submit that there is no evidence whatever 

that would warrant the jury in allowing for 
mental anguish and injured feelings in estimating 
damages, and that in so charging, the appellant’s 
case was greatly and materially prejudiced. 
Other portions o f the charge are manifestly 
erroneous.

W e respectfully submit that for the reasons 
above set forth the verdict against the appellant 
should be set aside.

Respectfully submitted, 80

H a r t s h o r ns , In s l e y  & V r e e l a nd , 
Attorneys o f Defendant-Appellant.
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