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1. APPELLATE DECISIONS ~ ORMOND v. EAST ORANGE AND SCHAFMAN AND

LATFEK. )
ARCHTE H. ORMOND, \
Appellapt, :
-vs- )
MUNTCIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL OF THE CITY
OF FAST ORANGE and JOSEPH )
SCHAFMAN and SAMUEL LAIFER, 3
* Respondents. |
_________________ ) ON APPEAL |
THE PAEK AVENUE METHODIST CHURCH, ) CONCLUSIONS AND ORDELR.
Appellant, ) |
-Vs—
MUNTICIPAL BOARD OF ALCOHOLIC )

BEVERAGE CONTROL OF THE CITY OF
EAST ORANGE and JOSEPH SCHAFMAN
and SAMUEL LAIFER,

Respondents.

T B R T T

Lehlbach & Ormond, Esqs., Attorney for Appellants. ' Coen
Luke M. McKenny, Esq., Attorney for Respondent Munlclpal Board of‘
Alcoholic Beverage Control- of the Clty of
' East Orange. S
Louis J. Goldberg, Esq., Attorney for Respondents Joseph Schafman .
and Samuel Laifer. A L

BY THE.COMMISSIONER.

The above entitled cases come before me on appeal .from the -
~action of the Municipal Board of Alcoholic Beverage Control of the
City of Fast Orange granting a plenary retail distribution license
to Joseph Schafman and Samuel Laifer, partners, for premises at :
271 North Grove Street, East Orange. The issues, being commoir to the -
two cases, were consolidatod for hearing by agreement of counsel. o

The petltlons of ap eal, as amended, set forth the follow1ng
grounds of objection: (1) thc location for which the license was:
issued 1s within two hundred feet of a church; (2) there was no -
public necessity or convenience to be served by the granting of the =

© liccnse.

R. S. 33:1-76 (Alcoholic Beverage L aw) prov1dos, with certain

exceptions not material to this case, no license shall be issued for'l”'

the sale of alcoholic beverages within two hundred feet of any
church., The law does not distinguish between plenary retail con-
sunption and plenary retail distribution licenses so far gs Section -
76 is .concerned. Thls, despite the fact that the privilege of the -

respondent licensee is limited to the sale of alcoholic beverages by ..

the pQCnugs for off-premises consumption and that he may not now
exercise that pr1v1legb on Sundays. State Regulﬂtions No. a8
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K. S. 33:i1-76 further provides:

. NM8aid.itwo hundred feet shall be measured in the normal
way that a pedestrian would properly walk from the
nearest entrance.of said church or school to the
nearest entrance of the premises sought to be licensed."

The issue raised by the objection that the licensed premises
are within two hundred feet of thc "nearest entrance" of the church
is admittedly a very ¢lose one,

The Park Avenue Methodist Church is situated near the north-
west corner of North Grove Street and Park Avenue. The two-story
brick building wherein the licensed premises are located occupies
the southwest corner of North Grove Street and Park Avenue. On the
ground floor of the latter building are several stores fTOnting on
Park Avenue and opposite the church; while the licensed premises are
farthest from the corner of the two stores w1th entrances facing
North Grove Street.

A traffic separation on which is located shrubbery occupies
the center of Park Avenue and requires pedestrians to cross the
avenue at or near the intersection. Between the church and the
improved sidewalk on Park Avenue there is likewise a low hedge
extending along and parallel with the paved public walk. The property
line on the northerly side of Park Avenue 1s approximately 12 feet
6 inches closer to the church than this paved public walk.

The door of the church nearest the licensed premises is on an
angle to Park Avenue., - As a result, one corner of the steps leading
to this doorway touches the property line, while the Grove Street
corner (of the same steps) is 7 feet 6 inches away from the property
line. The walk connecting these steps with the publlc sidewalk runs
obliquely through a break in the hedge. An extension of the latter
also borders the easterly side of the approach to the church, termin-
ating near the property line. The distance from the public sidewalk
to the steps, measured along the side of the church-walk located
nearest Grove Street, 1s 24 feet 9 inches, made up as follows: - From
the public sidewalk to the property line 17 feet & inches, from the
property line to the steps 7 feet 6 inches, as previously noted. This
paved church walk constitutes the Mentrance" to the church within the
meaning of R. S. 33:1-76, since it is there that the members of the
church leave the improved public sidewalk-and begin their entrance to
the church. Re Grove Liguors, Inc., Bulletin 397, Item 3. The hedge
previcusly referred to separates the pUbllC walk from the premises
occupied by the church. Together with a wire fence, extending
dilagonally from the church steps to the intersection of the paved
sidewalk on Grove Street and Park Avenue, it effectively confines the
public to the 1mprov;d sidewalk, Judiging frowm the pictures which
were offered in evidence, the barrier hedge and fencc have occupied
their present locations for a considerable period of time and appar-
ently have been accepted by the public.

At the hearing the appellants and respondents, respectively,
presented surveys, prepared by licensed engineers and surveyors,
showing varying measurements. Testimony by these engineers and sur-
veyors -- predicated upon their respective surveys -- varied as to =
the distance between the church and the liquor store. It became
apparent that neither survey was made in accordance with the estab-
lished rule set forth by Comimissioner Burnett in Aldarelli v. Asbury
Park, Bulletin 186, Item 12:

m¥the rule hereafter will be that the measurement will be
made in the direction indicated by the statute in straight
lines along the side of walls and street lines nearest to
church (or school) and tavern thus to get the shortest
distance between therm,¥¥%xn
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(See also St. Mary's Greek Gatholic Church v, Manv1lle Bulletin 187,
Itenm 1. ) . , . : -

’ It was necessary, in order to carry out the full 1ntent ani
meaning of the statute and the above quoted.rule, to have representa-
tives of the Department of Alcoholic Beverage Control measure the
distance from the entrance of the licensed premises to the entrance -
of the Park Avenue Methodist Church. According to the measurements
so taken, the distance between the entrances 1s less than tnc
chulled 200 fect

, If a pedestrlan were to walk from thb entrance of the licensed-‘
. premises on North Grove Street on the pavement nearest to the

Abulldlng line, using the public crosswalk on Park Avenue and thence
along the side of the pavement on Park Avenue nearest the church, to
‘the beginning of the church walk, the distance from the entrance to
the liguor store to the paved walk leading through the hedge to the
church would be approximately 7 *nchpb,ovev 179 feet. Bven if we
assume that the entrance of the church is at the prOperty line
rather than where it appears to be, only 17 feet 3 inches would be A
added to the distance and the total of 196 feet: 10 inches falls short
of meeting the statutory requlrement. The appellant chiurch seems to
AhaVu won its case by a few feet.

I am commltted to the view that Sesction 76 of the Alcohol1c
Beverage Law 1s to be liberally. construed in favor of churches and
‘schools. See also R, 8. 33; 1»75.

It is to be noted that the statute provides that the distance
is to bc measured from the nearest entrance of the church to the
nearest entrance of the premises sought to be licensed, thus indicat-
ing that churches are to be protected to the full limit of the law,
The statute does not refer to doorways. The required 200 feet may not
be pieced out by technicalities. HMemorial Presbyterian Church v.. :
Newark, Bulletln lql Item 8. he rule must be applied realistically.

The Tespondents appear to have acted in good faith. Their
‘nlslnuerpretatlon of the 200 foot rule 1is understandableq

. Unaer the circumstances, it is unnecessary for me to conslder
the seqond objection raised by the appellants. I note, however,
after a careful reading of the testimony, that the appellants do not
appear to have sustained tnc burden of proof on this p01nt.

" Accordingly, it is, on this 26th day of June, 1944,

ORDERED, that the action of respondent, Mun1c1onl Board of
,Alcohollc Beveragp Control of the City of East Orange, in issuing a
pleénary retail distribution license to Joseph Schafman and Samuel
Laifer for premises on North Grove Strbet Bast Orange, be and the -
same 1s hereby reversed; and it is further

- -ORDERED, that Sald license be and the same is declared void,
effective June 30, 1944, at 2:00 A.M.; that all operations thereunder
cease at that time; and that the license certificate be surrendered
to the Secretary of the Municipal Boqrd of Alcoholic Beverage Control
of the City of East Orangc. : .

ALFRED E. DRISCOLL
Commissioner.



PAGE 4 B BULLETIN 627

2. DISCIPLINARY PROCEEDINGS - CHARGES OF FALSE ANSWER IN LICENSE
APPLICATION AND AIDING AND.ABEITING NON-LICENSEE .TO EXERCISE THE
RIGHTS AND PRIVILEGES OF THE LICENSE DISMISSED - DEPARTMENT
FAILED TO SUSTAIN THE BURDEN OF PROOF.,

In the Matter of DlSClpllnary
Proceedlngs against

'HOWARD KELLY, -

T/a KELLY'S BOAT BAR
107-109 Jackson Street
Cape HMay, N. J.,

CONCLUSIONS.
AND ORDER

Holder of Plenary Retail Consump- )
tion License C-6 issued by the
Board of Commissioners of the )
City of Cape May. :

Howard Kelly, Pro Se.
Milton H. Cooper, Esq., appeaxlng for Department of Alcoholic
Beverage Control.

BY TﬂE COMMISSIONER:

Defendant pleaded not guilty to charges alleging (l) that in
his application for his current license he falsely denied that any
other individual had any interest, directly or indirectly, in the
license applied for, whereas one Leolln Tice was so lnterested, and
(8) that he aided and abetted the said Leolin Tice to exercise the
rights and privileges of his plenary retail consumption license.

Howard Kelly and Leolin Tice are étepbrothers. Tice owns the.
building in which the licensed business 1s conducted and also owns -
some of the fixtures used in conducting the business. .

The evidence introduced at the hearing consists of a written .
statement signed by Howard Kelly and witnessed by an ABC investiga-
tor and Leolin Tice, and also certain’ account books which were found
upon the licensed premises. ' In the statement, Kelly admitted that he
and. his stepbrother had been partners since the license was first
taken in Kelly's name in 1937. The account books showed certain pay—
mbnts made to Tice. :

At the hearlng held herein both Kelly and Tice denied that they
were partners in the licensed business. It appears from their sworn
testimony that, prior to 1937, Tice had rented the propbrty to
another individual who had conducted a licensed business therein, and
that in 1937 he loaned Howard Kelly the sum of $3,000.00 and leased
the premises to him at a yearly rental of $500.00. Kelly then
applied for and obtained a license in his name and has renewed the
license from year to year since that time. Both Kelly and Tice
testified that the payments to the latter which appear in the account
book are repayments on the original loan of $3,000.00, which was not
fully repaid until January 1, 1943, and also payments upon the annual

‘rental due to Tice as landlord. Apparently Kelly nas devoted his =
full time to the operation of the licensed business since 1937, and
Tice has assisted him only for a few hours at a time during the busy
season. The licensee has a bank account, but most of the business -
S?ems to have been handled on a cash basis rather than payment by
check. : '

After considering all the evidence, I have reached the conclu-
sion that the Department has not sustained the burden of proof in
establishing that a partnershlp existed between these parties.
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3.

In the Matter of Disciplinary
‘Proceedings against

' JOHN SOBOLEWSKI

Holder of Plenary Hetail Consump-
tion License C-39, issued by the
.Borough Council of the Borough of.
South River, which license has been )
extendud to

Defendant did not have the'beneflt of legal advice when he gave the
statement to the ABC investigator, and the repayment of the loan to
Tice would not of itself establish the existence of a partnership
between the stepbrothers. I think that the entries in the account
book have been adequately explalned Uhder all~the circumstances,

I shall dlsmlss the charges. ‘ : '

It appears that prior to 1935, Loolln Tice was twice convic-

ted of crimes which may involve moral turpltude. Under the
circumstances, he may not be employed by or connected in any business
capacity with the licensee until at least he has obtained from me a
ruling as to his eligibility or obtalned an order remov1ng his statu-
torj dlsquallflcatlon. '

3 Accordlngly, it is, on thlb 26th day of June, 1944,
OBDERED that the charges herein be and the same are hereby

dlsmlssed. p
o ALFRED E. DRISCOLL
Commissioner.
,.DISCIPLINARY PROCEEDINGS - CHARGE OF SELLING ALCOHOLIC BEVERAGES

TO A PERSON ACTUALLY OR APPARENTLY INTOXICATED, IN VIOLATION. OF
RULE 1 OF STATE REGULATIONS NO, 20 DISMISSED - DEPARTMENT FAILWD
TO SUSTAIN THE BURDEN OF PROOF.

1 Reid Street
South River, N. J., CONCLUSIONS

AND ORDER

g " S NS ~r

JULTA SOBOLEWSKT, Adminlstratrlx, )
Estate of John Sobolewski,

for the same premises.

Stanley S. Dickerson, Esq., Attorney for Defendant-Licensee.
Milton H. Cooper, Esq., appearing for Department of Alccholic

Beverage Control.

BY THE COMMISSIONEB.

Defendant pleaded not gullty to the follow1ng charge.

"On,Saturday evenlng, November 28, 1942, and early on
Sunday morning, November 29, 1942, you sold, served and
delivered and allowed, permlttea and suffered the service of
alcoholic beverages to a soldier who was actually or appar- -
ently intoxicated and allowed, permitted and suffered the
consunption of alcoholic beverages by such person upon the
licensed premises, in violation of Lule 1 of State Regula-
tions No. 20."

The Department's case consisted of testimony given by two of

its investigators who have been connected with the Department for a
long period of time. Both testified that, after they entered the

" licensed premises at about 11:15 P.M. on Saturday, November 28, 1942,
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they sqﬁ defendant serve two giaéses of beer to a soldier who, in
their opinion, was intoxicated. ' Apparently, the attention of the

Jinvestigators had been attracted to the soldier as thé latter was

extending a general invitation to knock him down. No disturbance
occurred. As to the physical condition of the soldier, one investi~
gator said that "the soldierts hair was disarranged, he had foam '
runnlng from his mouth, his coat was open, shirt 1oosened up, hat
off and his eyes had a whltlsh-llke cast.," The testimony of the

- other investigator concerning the physical condition of the soldler.

was substantlally the same.

" A local police officer -and two military policemen were summoned
to the licensed premises by one of the investigators, and arrived there
shortly before midnight. At the hearing herein, the police officer
testified that in his opinion the soldier was not intoxicated. The
police officer also testified that he immediately asked the soldier
to walk a line across the width of the room and that the soldier

-walked the line "perfectly straight." A corporal attached to the

military police said that he did not think the soldier was drunk, that
no saliva was coming from his mouth, and that he permitted him to go
because he had no ground for holding him for drunkenness or disorder-
liness. A private attached to the military police said that he

"believed the soldier was not drunk, but he knew that he had been

drlnklng. He further testified that he saw no saliva runnlng from
the soldler's nouth. :

The soldier testified that he was not intoxicated; that no |

‘saliva was running from his mouth; that his coat was open because the

~

tavern was warm; and that his hair was always unruly. He said that
he entered the licensed premises about ©€:30 P.M., had one glass of
beer, and then left the premises in company with another soldier. He
returned about 9:30 P.M:, having consumed no alcoholic beverages in
the meantime. After he returned to the licensed premises he had a
sandwich and two glasses of beer. The licensee substantially cor-
roborated the soldier's testimony and said that he was not drunk.

I am satisfied from the testimony that the soldier was not .
drunk in the sense of being helpless or unable to control his actions.
The serious question to be considered is whether or not he was appar-

~ently intoxicated at the time the alcoholic beverages were served to

him. This is a very difficult question to determine in any case., The
testlmony of the investigators as to the physical condition of patrons
is entitled to great weight. Re Roselle, Bulletin 279 Item 8. On .
the other hand, the testimony of the police officer and the two '
members of the military police, who appear to be totally dlSlnteresteJ,
raises a grave doubt as to whether this soldier was apparently intox- -

- icated at the time he was served. This is a serious charge. The -

burden of proof is upon the Department and, after considering all the
testimony, I conclude that the Department has not sustained the
burden of shOW1ng that defenaant is gullty as charged.

Accordlngly, it is, on thls R6th day of June, 1944,

ORDERED that thc charge hercln be and the same is hereby
dlSMlSSOQ.

ALFRED E. DRISCOLL
' Commissioner.
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- DISCIPLINARY PROCEEDINGS: - CHARGES OF FALSE ANSWER IN LICENSE' - © "+

APPLICATION AND- ATDING AND ABETTING NON-LICENSEE TO EXERCISE THE - -
© RIGHTS AND PRIVILEGES OF THE LICENSF DISMISSED - DEPAnTMENT FAILED*

TO SUSTAIN THE BURDEN -OF -PROOF .- .
In the Matter of D1501pllnary )
Proceedings agalnst )'

AWTHONY J. KILCHESTV' : ‘ SRR o

JOHN A. KILCHESTY, Attorney- ianact ) - - CONCLUSIONS

24 West Front Street, o AND ORDER

Florence, New Jersey, ) ' S

Holder of Plenary Retail Consumption )
License C-3, issued by the Township
Committee of the Township of Florence. )

= e we em. e e e e ww mm er e e e e ew e v e e

N. Mortoh Rigg, Esq., Attorney for Defendant-Licensee.

- Bdward F.‘Ambrose, Esg., appearing for Department of

Alcoholic Beverage Control.
BY THE COMMISSIONER: '

Licensce, through his Attorney~1n—Fact pleads:nbt;guiltyitg
the following charges' , : AR

(1) In his apnllcatlon for a license he falsely
answered "No", in answer to Question #30, that no one
- other than: hlmself had any.- interest in the business to
.be conducted under the license, wheréas, in truth and
fact,  the said Mary Kllchesty (Marv Kilchauskas) was. 80
Wghlnuerestea, said statement belng 1n violation of ~
) n.{S 55 1- 250“. o .

o (2) From July 1, 1936 and untll the present time, he
‘;ékn0W1ngly aided and abetted Mary Kilchesty (Mary Kilchauskas)
- to exercise the rights and pr1v1le es. of his Llcenut, contrary
to R. 8. 33: 1-26, 1n v1olatloﬂ of R, S. 33 l 52. :

T Mary Kllchesty is a w1dow, a Lithuanian by birth, speaks and-
understands very -1ittle of the English language, She 1s the owner.::.
of the property where the licensed premises are located and, prior..
to 1936 and since then, has occupied part of the premlses as living
quarters. Prior to 1936 she rented the licensed premises to- one
George Lockwood, who operated the same as a tavern., In 1936 Lockwood
gave up the business and an application was made at that time by
Anthony J. Kilchesty, her son, for a license, which was granted. . .
Thereafter the said Anthony J. Kilchesty conducted the licensed
premises until his induction in the army, when he gave a power of
attorney to his- erter‘ Joiinn A, Kilchesty, who is now operating
the licensed premises for him.

An agent of the Department of Alcoholic Beverage Control, in
making a routine check-up, discovered certain information in the
check book which led him to suspect that the business was in fact
owned by the mother and that the present licensee was simply a
"front" for her. The information consisted of "stub" notations
showing the payment of taxes on the property and a payuent on the
mortgage., As a resylt of this investigation, the agent secured a
statement from John A. Kilchesty in which he stated that because the
nother was not a citizen the license was originally taken out by his
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brother, Anthony. J. Kilchesty, but that Mary Kllchesty was and stlll
is the real owner.. This statement was offered in evidence. No -
statement was secured from Mary Kilchesty and no attempt-was made to
secure any information from her at the time of the investigation

- because of her lack of knowledge of the English language.

. The matter proceeded to formal hearing, at which time John A.
Kilchesty denied that the mother ever was or is the real owner of

the licensed business, and stated that in fact the real owner is
Anthony J. Kilchesty, the brother now in service.: -John-A. Kilchesty
testificd that his brother told him when le entered service to take
out $40.00 a week for his salary, give his mother $60.00-a month and
"anythlng she needed for living expenses" and deposit the rest of the
money in the bank and hold it until his return from service. Johun A.
Kilchesty further testified that he has done this-and that the balance
standing in the account for the benefit of his brother, at the time
of the hearing, was approximately $1,800.00. He admltted'signlng the
statement previously referred to but testified that he was in a hurry
to leave for Philadelphia and failed to read the second page of the.
statement which contained the reference to the mother owning the busi-
ness. The agent of this Department who secured the statenent and

John A. Kllchesty were the only witnesses.

I -am not lmpressed with the explanatxon of John A. Kilchesty
regarding his s1gn1ng the statement without readlng the second: page.
However, I must give due weight to his testimony given under oath at
the hearing, whlch testlmony, if true, would establish the innocence
of dofendant .

Undoubtedly, a close rclatlonshxp has ‘existed between Anthony J.-
Kilchesty and his'mother, and it is evident that his intention has
“always been to: prov1de for the mother's wants and to keep up the
property. There is nothing to indicate that the mother has had any-
thing to do with the conduct of the business or has exercised any
control over it. In Re Mintz, Bulletin 530, Item.6, I gave the
benefit of the doubt to the defendant and there mentioned that it was
a case dinvolving a son with a high sense of loyalty and responsibility
to his-family. To-a large degrec I find the same situation exists
here. Then, too, I feel that one serving his country should have
every legal right protected and jealously safeguarded and no aetion
adverse to his interests should be taken except upon the clearest and
most: convineing proof, which, ‘in my opinion, does not exist in this
case. Hence, I shall dlsmlss the charges, -

Accordlngly, 1t 13, on thls 26th day of June, 1944

ORDERED that the -charges hexbln be and the same are hereby
dismissed.. . ,

ALFRED E. DRISCOLL
Commissioner.. -
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5.

DISCIPLINARY PROCEEDINGS - FRONT - FALSE ANSWER IN LICENSW
APPLICATION. CONCEALING MATERIAL: FACTS - AIDING AND ABETTING NON-
- LICENSEE TO EXERCISE THE RIGHTS AND PRIVILEGES OF THE LICENSE -
LICENSE REVOKED.

In the Matter of Dls¢1p11nary
Proceedlngs against-

PAUL P. SHANNON
T/a EMPIRE BAR
654~ Tiandis Avenue
Vlneland N, J.,

Holder of Plenary Fetail Consump—
tion License C-5, issued by the-
Board of Commisslonérs of the
Borough of Vlneland

CONCLUSIONS
AND ORDER

Carlton W. Rowand, Esq., Attorney for Defendant-Licensee.
Milton H. Cooper, Esq., appearing for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER.

The. defendant pleaded not gullty to charges alleging that (l) he
falsely concealed in his-license application that Nellie Sturts is
the real and beneficial owner of the license and business conducted
thereunder, and (2) he permitted the said Nellie Sturts to exer01se
the prlvileges of the lrcenSe nomwnally issued to him.

on January 13 1944 the defendant executed a statement in which,

among other thlngs,_the follow1ng appears.

"Q Dld you obtaln that license (the llcense herein involved)
on a transfer from a man known as French Riley?
Yes.
v And did that transfer occur some time back las» September,
- or: thereabouts? -
Around September 18th I got the license..
“Bver since you obtained that particular llcenSe, is it
~not a fact that you have been holding it on behalf of and
for the benefit of Nellle Sturts?
Yes.
Is it not further a fact that actually you even obtained
:the license on her behalf?
.Yes, thatts right.
'Is it.not further a fact that, since you have been
'holdlng the license, you have not received any of the
monies from the .operation of th tavern?
Thatts right.
-Is it .not further a fact that you, yourself, invested no
_money whatsoever in this particular business or license?
That is right. .
Have you been giving all this Information of your own
free will and voluntary w1thout threats or promises?
‘ That's right." :

'gjﬁ-,aap>

Or OF

> Ok O

At the hearing held herein, the defendant repudiated this
statement insisting that he had been intimidated into 51gn1ng it.

. At the outset 1t should be noted .that the issue here is not
concerned with the adm1351b111ty of the defendantt's statement into
evidence, since no objection to its introduction was made by counsel
for the defendant. Indeed, when the Department offered the state-
ment as one of its exhibits, the defendant's counsel affirmatively
stated that he had no objection to its being marked into evidence.
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N Rather, the question here resolves itself into one of credi-
bility, i.e., whether I should believe the facts set forth in the
defendant's statement, on the one hand, or his denial of those facts
made at the hearing heretn, on the other hand. -

Much of the testimony appearing in the stenographic record
deals with the circumstances under which the defendant signed his
statement. Both the defendant and the alleged undisclosed principal,
Neliie Sturts, were subpoenaed to attend an 1nvest1gat1ve hearing
(see R. 8. 33:1-35) at the offices of the Department 'of Alcoholic
Beverage Control on January 13, 1944, a day prior to the institution
of the prescnt proceedings. They were accompanied by their legal
representetive who, incidentally, is not the attorney who appeared on
their behalf at the hearing herein. The defendant contends that it
was this legal representative who exercised such duress over him that
he finally signed the statement against his will. The defendant -
admits that no person connected with the Department of Alcoholic
Beverage Control threatened him and thereby secured the execution of
the statement. Whatever duress, if any, there was, therefore, was.
allegedly occasioned by the defendant's personal attorney.

In explaining the repudiation of the statement, the defendant
testified - that, when he appeared at the Department on January 13,
1944 with his attorney, the latter, after speaking with one of the
Department's representatives, conferred in private with the defendant.
According to the defendant, this is what occurred between him and his
attorney. .

"These are his very words, 'Shannont!, he said, 'it is all
off. A certaln party came up here and spilled the beans. My
advice is make a clean breast of it.' And I said, 'Clean breast
of what? I haven't done anything.®' And he said, 'Do as I tell ™’
you. If. not, you will be arrested before you leave this
building.'n - :

Apart from the fact that it is difficult to believe that the
attorney, who is a respected member of the bar, would attempt any com-
pulsion against his own client, it is apparent that the advice goes no
further than to urge the defendant to make a "clean breast of it." I
find that the statement given by the defendant on January 13, 1944 was
made, as-appears therein, of the defendantts Wown free will and
voluntary without threats or promises.n :

‘I further find, as a fact, that the admissions contained in the
defendant's statement represent the true situation and that he was
merely holding the license as a n#front" for Nellie Sturts. Many cor-
roborating evidences of this are to be found in the record There are,
in the first place;, the usual tell-tale signs, such as the defendant'!s
lack of knowledge concerning the details of the transfer of the
license to him and of the operation of. the business. He also dis-
played a complete ignorance of the books and records whlch, it is to
be noted, were kept by Nellie Sturts.

The defendant further testified that, about three Weeks after
he purchased the business, he found out, for the first time, that the
former proprietor owed Nellie Sturts about $2400.00, which was sup-
posed to represent the balance due on a loan made by ‘her. It is
Ancredible that Nellie Sturts, who was aware from the beginning of ,
the alleged negotiations between the prior licensee and the defendant,
woulu wailt some three wetks after the consummation of the sale before
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acquainting the defendant . with the: fact that she was a .creditor of
the business... What is more inconceivable is that the defendant
should,: as he claims to have done, blithely assume this 1ndebtedness
and agree to pay the full amount to Nellie Sturts. .

The strongest corroboration of all, however, comes from the
lips of Nellie Sturts herself. On Janhary 13, 1944, immediately
after the defendant signed his statement; she verbally admitted to
the representative of the Department of Alcohollc Beverage Control,
in the defendant's presence, that the business actually belonged to
her, and referred to the equipment at the premises as "my equipment.®
None of these statements were negatived by the defendant. On the
contrary, at the conclusion of this conversation, the defendant sig-
nificantly remarked, "Well, I held out as long as I could.n

The motivation for the "front" is also patent. Nellie Sturts
had previously held a license in her own name in the neighboring
municipality of Franklin Township. This license had been twice sus-
pended, once for five days beginning February 16, 1942, and again,
on charges which included lewdness and immoral activities on the f
licensed premises, for a period of ten months commencing August 31,
1942 and terminating at the end of that licensing year, to wit,

June 30, 1943. 1In addition, the same premisées had theretofore been
licensed to her husband. His license was revoked outright on

June 21, 1940. It is quite apparent that, with this background, any
issuing authority would be extremely hesitant, to say the least,
about granting her a liquor license.

The mere recital of this past record demonstrates that the only
proper penalty that may here be imposed is an outright revocation of
the license. :

Acoordihgly, it is, on this 26th day of June, 1944,

"ORDERED, that Plenary Retall Consumption License C-5, hereto-
fore .issued by the Board of Commissiocners of the Borough of Vineland
to Paul P. Shannon, t/a Emplre Bar, for premises 6345 Landis Avenue,
Vineland, be and the same is hereby revoked, effectlve immediately.

ALFRED E, DRISCOLL
) Comnlss¢oner.
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6. DISCIPLINARY PROCEEDINGS - CHARGE OF SELLING ALCOHOLIC BEVERAGES
TO MINORS, IN VIOLATION OF R, ‘S, &3:1-77 AND RULE L .OF STATE .. .
REGULATIONS NO. 20, DIS SMISSED -~ DEPARTMENT FAILED TO SUSTAIN THE
" BURDEN OF PROOF. S : o e

In the Matter of Disciplinary -
Proceedings against

)
o )
JOSEPI SAN FILIPPO S S
T/ FOTO BAR - ) ..~ . CONCLUSIONS: :-
676 Main Avenue T : - AND ORDER " -
Clifton, N. J., ) O

)

)

Holder of Plenary Retail Consump-
tion License C-136, issued by the
Municipal Council of the City of
Clifton, . .

Frank W. Shershin, Esq., Attorney for Defendant-Licensee.
Milton H. Cooper, EsG., appearing for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:
l Llcensee pleads not gullty to the follow1ng charges:

"l., On or about January 380, 1944, and on dlvers days
: prlor thereto, you sold alcoholic. beverages at your licensed
premises to Seaman Alfred J, ---- and Private Vincent ----,
minors, in violationh of R. S. 33:1-77. ‘

"2. On the occasions aforesaid, you sold, served and
delivered and allowed, permitted and suffered the service
and delivery of alcoholic beverages to Seaman Alfred J. ----
and Private Vincent ----, persons under the age of twenty-one
(1) years, and allowed, perm1+ted and suffered the consumption
of ‘alcoholic beverages bv such persons upon your licensed ;
premises, in violation of Rule 1 of Statg hegulatlons No. 20.m -~

The two minors in dquestion testified that thuy were served beer
and Carstairs and coke by the licensee on the occasions.of their visits
to the licensed premises. Alfred -=--, one of the minors, testified
that he went to the licensed premises with Vincent® ----; on January 30,
19<4, %o sell the licensee some whiskey which Vincent ---- and a frien
of Lkis had stolen from another lluenSLd premises in ‘the vicinity.
Vircent —--- admits visiting the licensee for the purpose of selling
the stolen whiskey.

The licensee denles serving the sald ninors on the occasions of
their visivs to his place. With respect to the visit of January 30,
1944, he states that the two minors did come to his place and attempt
to Sbll him some stolen whiskey, which he refused to buy.

T% is apparent from the record that the two minors in question
have an vnsavory record, one of them being involved in at least one
theft and both being involved in an attempt to sell stolen goods. The
Department offers no other testinony than that of the two minors in
question, and the case presents a square conflict between their testi-
wony anC that produced on behalf of the licensee.

The licensee, in addition to his denial, offers the testimony of
another witness who testified that he saw the two minors enter the
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licensed premises -one evening, talk to the .licensee.for a few minutes
and leave. The other wikhess’ states that: the minors. were not served
- anything 1ntox1cat1ng ‘on the ‘occasion of! tnrs visit.:. He further '
states that the licensee told him after: thL twos mlnors had departed
that they had attempted to sell him some stolen whlskey but that he
had refused to purchase.it from them. . = 7. . 4 , :

In the face of this testlmony the licensee is entitled to the
benefit of the doubt, and I must conclude that the Department nas
galloa to carry the burden of proof. Thereiore, the,chargeq must be

ismissed. : '. ) : S

Accordlngly, it 10, on this 28th day of June, 1944,

- ORDERED, that the chargos her01n be and the same are hereby
dlsmrssed o o

- ALFRED E.{DRISCOLL
Commissioner.

7.  APPELLATE DECISTONS - RAPEITI v. ATLANTIC CITY.

'PETER RAPETTI, )
Appellant, )‘ >
| : ON APPEAL
o “Ve- o ) -~ CONCLUSIONS AND ORDER
BOARD OF COMMISSIONERS OF .THE : Lo
CITY OF ATLANTIC CTIY, o)
Reapondent )
Frank S, Parley, Esq. ano Jullus Waldman, Esq., Attorneys for
- Appellant.
Samuel 3acker, Esq., by John Rauffenbﬂrt Esq., Attorney for
Respondent.
John Rauffenbart Bsc., Attorney for Objector, Elsie lMcGee
Bittinger.

Freoerlc H. P. Pearse, Esq., by Max Mehler, Esg¢., Attorney for
. L ObJLCtOT, Church of the Ascensxon.

BY THE CONMIS&IONER.»

Thlo appeal is from respondent's fequdl to transfer appellantw
plenary rétail consumptlon license from 1015 Atlantrc Avenue to
1614 Pa01ilc Avonue 1n Atlantlc Clty‘, : . _

v Respondent contendo, 1ntor alia, that appellant!s pronosed site
is within 200 feet of the Church of the As¢ension on-Pacific AVenue,
which objects to the transfer; that henco, such transfer is peremp=
“torily barred under the Alcoholic BeVerage Law at R. S. 33:1-76 which
(with certain exceptions heré fmmatérial) prohibits any retail ligquor
license from being located within 200 feect of a church (or school)
unless that 1nst1tutlon grontc an expreSS‘walvcr.'“

The proposed premises £o whlch transferis sougnt are at: the
southeast corner of Pacific and Mt. Vernon Avenues, and are flush
with the public sidewalk. The church 'is at ‘the other-end of the
~‘block on the opposite side of Pa01f10 Avenue, “and llkew1se stands:i;
flush with the public walk. ' : S
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To ‘determine whether such proposed site is actually within the
forbidden 200-foot zone of thé church, measurement, under R.S8.33: 1-76,
is (expressing the .rule in generallty5 to be made along the public
way over which a pedestrian would normally travel in walking between
the nearest entrances of the réspective premises. See Aldarelli v,
Asbury Park, Bulletin 186, Item 12; Re Lizak, Bulletin 446, Item 5.

In the present case it would seem clear that such route is from
the nearest church entrance on Pacific.- Avenue west to the intersection
at Mt. Vernon Avenue and thenceiacross Pacific Avenue to the nearest
entrance of the proposed premises, a distance which, when properly
measured, 1s admittedly less than 200 feet.

However, appellant urges (end thls is his sole contention) that
Mt. Vernon Avenue should not, in view of all the facts, be deemed a
proper crosswalk; that the nearest proper crosswalks in this vicinity
are at Kentucky Avenue (some 160 feet to the east of Mt. Vernon
Avenuc) and atiIllinois Avenue (2 similar distance to the west).

The facts on this issue are: Pacific Avenue is an important
and heavily traveled thoroughfarb in the city. Although that avenue
is intersected in the main by regular cross streets at intervals of
some 300 feet (such as Kentucky and Illinois Avenues), there are
various minor and comparatively narrow side streets, some dead—endlng
at Pacific Avenue and others continuing across it.

Mt. Vernon Avenue is one of these minor "through" cross streets.
It is some three blocks -in length, running two blocks north of
Pacific Avenue and a block or. so south (ending at or near the Board-
wall). It has a different width on each block of its rum-and, on at
least one of the blocks where it is narrowest (viz., between the
Boardwalk and Pacific Avenue), it has a public walk on only one side
of the street. However, it carries regular vehicular traffic (albeit
"one way"); has regular public walks apparently throughout-its entire
length; has regular street numbering; and contains various bulldlngs
which front on it.. As for peuestrlan traffic at the particular -
intersection in question, there is sufficient evidence to show that
many persons actually Cross Paulflc Avenue there.

Appellant, in urging that such intersection should not be
deemed a proper crosswalk over Pacific Avenue, points out that the,
intersection -is somewhat irregular (since Mt. Vernon Avenue is wider
on one side of Pacific Avenue than on the other, and also since its
curb lines are not flush); that, although most of the intersections

.+ on Pacific Avenue, including those at Kentucky and Illinois Avenues,
have, trafflc lights, this intersection has none; further that,
.although the 'Police Departmcnt has marked crosswalks at various of.
the intersections, again including Illinois and Kentucky Avenues,. this
_.1ntpfsectlon has not been so marked; that, moreover, it is not a
. proper bus stop, that, all in all, the 1ntersectlon should be viewed
. as a dangerous. place for a pedestrlan to cross the heavily traveled
. Pacific Avenue, and that' the proper crosswalks in this v101n1ty should
Ahence be deemed to be at Illlnovs or Kentucky Avenues. B

’ Appellant also produced a traffic sergeant of the Atlantle Clty
Police Department who testified that, in his opinion, the intersec-
tion in questlon should not be aeemeu a proPer crosswalk.

o Hav1ng in mlnd the purpose of Sectlon 76, the protectlon of.
churches and. schidols, I cannot agree that the nt Verncn- Avenue
intersection should not be regarded as a proper crosswalk, It seens
clear that where, as here, a regular, albeit perhaps narrow, city ~
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street is occupied by normal buildings, is regularly numbered, has
public walks for pedestrian through travel, carries regular vehlcular
traffic and is some 160 feet from the nearcst parallel street, it is
to be viewed, for the purpose of measuring the 200-foot distance in
‘question, a proper crosswalk over even so busy a thoroughfare as
Pacific Avenue. The comparatively slight 1rregular1ty of the inter-
section is immaterial. ZEqually immaterial is the fact that the
cr0581ng$ at Kentucky and Illinois Avenues may be more important and,
in view ©f the traffic light and delineated crosswalks there, may
afford a safer crossing than Mt. Vernon Avenue. For, it can
scarcely be said that a pedestrian crossing at the latter avenue
should be viewed as a jaywalker and mugt, to cross Pacific Avenue
properly, detour some 160 feet to tha north or south, cross over,

and then double back to Mt. Vernon Avenue.

Hénce I conclude that appellant's proposcd premises are within
the forbidden 200 feet of the church; that, since the church has
granted no waiver to appellant, the transfer in question is barred by
R. 8. &3:1-76.

This conclusion is in no Way altered by thb fact that .
Elsic McGee Bittinger (one of the objectors in this case) has a
plenary retail consumption license for the northwest corner of
Mt. Vernon and Pacific Avenues, a site which 1s nearer the church
than appellantts proposed site, or by the further fact that she was
originally located at appellantts proposed premises, For, the
church granted an express waiver to her when she was at those prem-
ises and has also granted a similar waiver to her for her present
location. »

In view of the foregoing, respondent's actlon in denying the
transfer in question must be affirmed.

It is unnecessary to consider the similar question whether
the transfer is also barred under local ordinance, which provides
that no further liquor licenses shall be permltted w1th1n SOO feet
of an ex1st1ng llquor place. = _

Accordlngly, it is, on thls 28th day of June, 1944,

ORDERED, that the appeal hgreln be and the same is herecby
dismissed. -

ALFREED E. DRISCOLL
Commissioner.
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8. DISCIPLINARY PROCEEDINGS - APPLICATION FOR A WRIT. OF CERTIORARI
HAVING BEEN DENIED BY THE NEW JERSEY SUPREME COURT - ORDER ENTERED
DETERMINING SUSPENSION PERIOD. -~ - -

{

ADELINO VASQUEZ ABAD, )
_' ~ Appellant, J 45 | L o e
yS~ | ) . | O‘ﬁ*b E:R=£l}j”'“

)

)

)

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL oF THE CITY
OF NEWARK, -

Respondent

e wp e e e v e e e em e e e e e ms

BY THE COMMISSIONER:

It appearing that, by Conclusions and Order herein dated
May 12, 1944, the twenty-five day. suspension by respondent of appel-
lantts plenary retail consumption license was restored to :commence at
2:00 A, M May’lQ 1944 and to - terminate on June 15 1944 ‘and

It further appearing that, by Order dated May 17 1944, said
suspension was stayed until further order entered hereln, on condition
that applicatlon for a writ of certiorari be made to the New Jersey
Supreme Court, or to a Justice of said Court ‘within eleven days
thereafter; and

It appearing that appellant applled for a writ of certiorari
within time to Justice Parker of the Supreme Court, who has concluded
that allocatur of the certiorari should be denled,

It is, on this 29th day of June, 1944,

ORDERED, that the twenty-flve day suspen51on by reSpendent or
appellantts plenary Retail Consumption License C-222 (as renewed), for
premises 218 Mulberry Street, Newark, is hereby restored té ¢ommence
ig 2:00 A, M. July 3, 1944, and to terminate at 2:00 A. M. July 28,

44, :

D f 2. Drcaendd

mmissioner.

—
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