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MacCrellish & Quigley Co., Printers, Trenton, N. J.

New Jersey  Suprem e Court.
NOTICE AND GROUND OF APPEAL. 10

Ne w t o n A. K. Bug be e , Co mp-
t r o l l er  o e t h e  St a t e  oe 
New  Jer sey ,

Prosecutor,
vs.

Th e  Boar d o e Fo r e ig n Mis-
sio ns  oe t h e  Pr e sby t e r ian 
Ch ur c h  in  t h e  Unit e d 
St a t e s oe Ame r ic a ,

Defendant.

On Certiorari. 
Suit No. 2.

20

(Filed March 25, 1926.)

To Messrs. Whiting & Moore, Attorneys for Defend-
ant:

Take notice that the Prosecutor appeals to the Court 
of Errors and Appeals from-the whole of the judgment 
entered in this case, on the following: ground:

O  ©  Q A

1. The Supreme Court erred in giving judgment for ~ 
the defendant instead of for the Prosecutor.

Dated March 10, 1926.
E. L. Ka t z e nba c h ,

Attorney-General of New Jersey, 
Attorney for Prosecutor,

*-• 1 1



2 WRIT OR CERTIORARI.

WRIT OF CERTIORARI.

( Filed August 31, 1925.)

New  Jer sey, s s .

T he State  of N ew  Jersey  to  E dw in  R obert 
[seae .] W alker, O rd in a ry  o f the S tate  o f N ew  

Jersey, Gr e e t ing :

W e being w illing fo r certain  reasons to  be certified of 
a certain  decree m ade by you the said E dw in  R obert 
W alker, O rd in ary  o f the  S tate  o f N ew  Jersey, on June 
18, 1925, setting  aside an assessm ent o f tra n sfe r inherit-
ance taxes against the estate o f W illiam  E . H oneym an, 
deceased, late o f the B orough of N o rth  Plainfield, in 
the  C ounty o f Som erset and S ta te  o f N ew  Jersey, there-
to fo re  m ade by N ew ton A. K . Bugbee, C om ptroller o f 
the T reasu ry  o f the S tate  o f N ew  Jersey, in a certain  
proceeding befo re  you on appeal from  the said assess-
m ent, do com m and th a t the said o rder or decree m ade 
by you, as aforesaid , together w ith  the affidavit o f ap-
peal th e re to fo re  presented to  you by the B oard  o f 
F o re ign  M issions o f the P resby terian  C hurch in the 
U n ited  S tates o f Am erica, the answ er filed thereto , the 
notice o f appeal, and all o ther papers, docum ents and 
m atters touching and concerning the said appeal, and  all 
proceedings therein , as fully as the same rem ain  before 

‘*9 you or under your control, you certify  and send to  o u r 
Suprem e C ourt o f Jud icatu re , a t T ren ton , on the  six th  
day of O ctober, one thousand nine hundred  and tw enty- 
five, together w ith  th is w rit, th a t we m ay cause to  be 
done w hat o f rig h t and according to  law ought to  be 
done.

W itness, W illiam  S. Gum m ere, E squire , C hief Justice 
o f our Suprem e C ourt o f Jud icatu re , a t T ren ton , th is



WRIT OR c er t io r ar i. 3
th irty -first day of July, one thousand  nine hundred  and 
twenty-five.

Edwar d J. Ke e eEh Er,
Clerk.

Edwar d L. Kat zEnba c h ,
A ttorney General of N ew  Jersey.

I allow  th is w rit. L et it be sealed.

Tho mas W . Tr enhc ar d, / .  S. C. 

D ated  Ju ly  31, 1925.
10

In  obedience to  the com m and of th is w rit to  me di-
rected, I, E dw in  R obert W alker, O rd in ary  or S u rro g a te  
G eneral and Judge of the P rerogative  C ourt o f the S tate  
o f N ew  Jersey, do hereby certify  and  send to  the 
H onorable Justices o f the Suprem e C ourt w ith in  m en-
tioned, the o rder o r decree m ade by me on the E igh teen th  
day of June, nineteen hundred  tw enty-five, by v irtue  o f 
the pow ers conferred  upon me by an act entitled “ A n 20  
A ct to  tax  the tra n s fe r  o f p roperty  o f residen t'and  non-
resident decedents by devise, bequest, descent, d is tribu -
tion by statu te, g ift, deed, g ran t, bargain  and sale in 
certain  cases,” approved A pril 20, 1909, and the supple-
m ents and am endm ents thereto , in a certain  proceeding 
before me on appeal from  an  assessm ent there to fo re  
m ade by the C om ptroller o f the T reasu ry  o f the  S tate  
o f N ew  Jersey, entitled “ In  the m a tte r o f the E sta te  o f 
W illiam  E . H oneym an, D eceased;” together also w ith  
the  petition  o f appeal th e re to fo re  presented to  me by 30 
T he B oard  o f F oreign  M issions o f the P resby terian  
C hurch in the U n ited  S tates o f A m erica, and the answ er 
o f the C om ptroller o f  the T reasu ry  o f the S ta te  o f N ew  
Jersey  to  said petition  o f appeal, and  all o ther proceed-
ings and m atters touching and  concerning said petition  
o f appeal and the proceedings thereunder, as fully as 
the same rem ain  before me o r under m y control, as by 
the transcrip t o f the same under m y hand and  seal o f the
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Prerogative  C ourt certified and annexed, m ore fully 
appears.

E. R. Wal ke r , 
Ordinary.

D ated  A ugust 27th, 1925.

10
NOTICE.

New  Jer sey Pr er ogat ive Co ur t .

In t h e  Mat t er  op t h e " 
Est at e

op

Wil l iam E. Ho ne y ma n, 
Deceased.

O n A ppeal from  the A p-
praisem ent and A ssess-
m ent o f the  C om ptrol-
ler o f the T reasu ry  o f 
the S ta te  o f N ew  J e r -
sey.

2 0 To Newton A. K. Bugbee, Comptroller of the Treasury 
of the State of New Jersey:

Please take notice, th a t the B oard  o f F oreign  M is-
sions o f the P resby terian  C hurch in the U n ited  S tates 
o f A m erica, hereby appeals from  the appraisem ent and 
assessm ent o f the above estate m ade by you and  from  the 
ta x  levied thereon to  the O rd in ary  o f the S ta te  o f N ew  
Jersey, and th a t annexed there to  is a copy o f the  peti-
tion  o f appeal filed by the said petitioner w ith  the said 

80 O rdinary .
D ated, O ctober 28th, 1924.

Wh it ing  a nd Moore (Signed), 
Proctors for Appellant.

t
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PETITION OF APPEAL.

New  Jer sey Pr er ogat ive Co ur t .

In t h e  Mat t er  op t Ihe  
Est at e

o p

Wie e iam E . Ho ne y ma n,
Deceased.

To the Honorable Edwin Robert Walker, Ordinary of 
the-State of New Jersey:

T he petition  o f the B oard  o f F oreign  M issions o f 
the P resby terian  C hurch in the U n ited  S tates o f A m erica, 
a corporation  duly organized and ex isting  under the 
law s of the S ta te  o f N ew  Y ork , respectfully  show s:

1. T h a t W illiam  E . H oneym an, the above nam ed de- 
ceased, being a resident o f N o rth  Plainfield, in the 
C ounty o f Som erset and S ta te  o f N ew  Jersey, died 
on or about A pril 1st, 1918, leaving a last will and 
testam ent w hich w as duly adm itted  to  probate by the 
S u rro g a te  o f the C ounty o f Som erset on o r about A pril 
16th, 1918.

2. O n o r about Decem ber 3d, 1912, said W illiam  E. 
H oneym an entered into a w ritten  agreem ent w ith  said 
B oard o f F o re ig n  M issions o f the P resby terian  C hurch 
in the U n ited  S tates o f A m erica, w hereby said W illiam  
E. H oneym an m ade a donation  o f $3,000 .00  to  said 
B oard and  paid said sum  to  said board, and said B oard 
received the same as an absolute g if t  to  be devoted to  the 
general uses and purposes o f said B oard, and  in con-
sideration thereo f said B oard agreed  th a t so long as the 
said W illiam  E . H oneym an should live, but no longer, 
it w ould pay to  him  the annual sum  o f $180.00, and in 
the event o f the death  o f the said W illiam  E . H oneym an,

O n A ppeal from  the A p-
praisem ent and A ssess-
m ent o f the C om ptrol-
ler o f the T reasu ry  o f j q  
the S tate  o f N ew  Je r-
sey.
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should his w ife, H a rrie t L. H oneym an, survive him , it 
w ould pay to  her the annual sum  o f $180.00 d u rin g  her 
lifetim e.

3. O n or about N ovem ber 26th, 1912, said W illiam  
E . H oneym an entered into a w ritten  agreem ent w ith  
said B oard o f F o reign  M issions o f the P resby terian  
C hurch in the U n ited  S tates o f A m erica, w hereby said 
W illiam  E . H oneym an m ade a donation o f $2,000.00 to  
said B oard and paid said sum  to  said B oard, and said

10 B oard  received the  same as an absolute g if t  to  be de-
voted to  the  general uses and purposes o f said B oard, and 
in consideration thereo f said B oard agreed th a t so long 
as the said W illiam  E . H oneym an should live, but no 
longer, it would pay to  him  the  annual sum  of $ 120.00, 
and in the event o f the death of the said W illiam  E . 
H oneym an, should his w ife, H a rrie t E. H oneym an, 
survive him , it w ould pay to  her the annual sum  of 
$ 120.00 du rin g  her lifetim e.

4. O n or about Jan u ary  21st, 1913, said W illiam  E . 
20 H oneym an entered into a w ritten  agreem ent w ith  said

B oard o f F oreign  M issions o f the P resby terian  C hurch 
in the U n ited  S tates o f A m erica, w hereby said W illiam  
E . H oneym an m ade a  donation o f $1,000.00 to  said 
B oard and paid said sum  to  said B oard, and  said B oard 
received the same as an absolute g if t  to  be devoted to  the 
general uses and purposes o f said B oard, and in consider-
a tion  thereo f said B oard agreed th a t so long as the said 
W illiam  E . H oneym an should live, bu t no longer, it 
w ould pay to  him  the annual sum  o f $60.00 and  in 

;v.j the event o f the death  o f the said W illiam  E . H oney-
m an, should his w ife, H a rrie t L. H oneym an, survive 
him , it w ould pay to  her the annual sum  o f $60.00 d u r-
ing her lifetim e.

5. T he said H a rrie t L. H oneym an, w ife  o f said W il-
liam E . H oneym an, died on A pril 4 th , 1923.

6 . T he title o f the B oard  o f F oreign  M issions o f the 
P resby terian  C hurch in the  U n ited  S tates o f A m erica 
to  said respective donations became vested and absolute 
upon the execution o f said respective agreem ents, and
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said W illiam  E . H oneym an had no  fu rth e r righ t, title  
o r in terest in o r to  the same.

7. Said  tran sfe rs  from  said W illiam  E . H oneym an 
to the said B oard  o f F oreign  M issions o f the P resby-
terian  C hurch in the U n ited  S tates o f A m erica w ere not 
m ade in contem plation o f the  death  o f the said W il-
liam E . H oneym an, or intended to  take effect in  pos-
session or enjoym ent a t o r a f te r  such death.

8. A fte r  the death o f the said W illiam  E . H oney-
m an his estate and p roperty  w ere appraised fo r the pur- j q  
pose o f assessing a tra n s fe r  inheritance ta x  upon the 
sam e pursuan t to  statu te, and on A ugust 30th, 1924, the 
C om ptroller o f the T reasu ry  o f the S ta te  o f N ew  Jersey  
did assess a tax  upon the  said estate in the sum  of 
$498.92.

9. T h e  said C om ptroller included in said appraise-
m ent the follow ing sum s tra n sfe rre d  to  said B oard o f 
F o reign  M issions o f the P resby terian  C hurch in the 
U n ited  S tates o f A m erica in accordance w ith  the  agree-
m ents above re fe rred  to, th a t is to  say : 20

A s per agreem ent dated N ovem ber
26th, 1912, rem . o f $2,000.00 a t death
o f w idow ,  .................................................... $1,481.03

A s per agreem ent dated  Decem ber
3, 1912, rem . o f $3,000.00 a t death  o f
w idow , .............................     2,221.55

A s per agreem ent dated  Jan u ary
21st, 1913, rem . o f $1,000.00 a t death
o f w idow , . : ..................   740.52

__________ 30

T otal, ..................................   $4,443.10

and assessed upon said sum s a tra n s fe r  inheritance ta x  
o f $222.16.

10. P e titioner charges th a t the inclusion in the estate 
o f decedent, subject to  the  tra n s fe r  inheritance tax , of 
said sums of $1,481.03, $2,221.55 and  $740.52 as above 
set fo rth , and  the assessm ent o f said ta x  o f $222.16 
against said tran sfe rs  to  petitioner, w as and is erroneous
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and th a t noné o f said sums tran sfe rred  to  petitioner as 
afo resa id  should have been included in appraising  the 
estate o f said deceased.

11. Petitioner hereby appeals from  so m uch of the 
determ ination, appraisem ent and assessm ent so as a fo re -
said m ade by the said C om ptroller as includes and 
assesses a ta x  upon the tran sfe rs  m ade by decedent in 
his lifetim e to  petitioner, as above set fo rth , and  respect-
fully prays th a t the O rd in ary  hear and determ ine the

10 m atter o f the legality o f the said appraisal and assess-
m ent and the questions in relation thereto  herein set 
fo rth , and th a t said assessm ent be vacated and set aside, 
and such o ther and fu rth e r relief gran ted  as m ay be 
just.

12. T he grounds o f the said appeal and the questions 
upon w hich petitioner prays the determ ination o f th is 
court are :

( a )  T he C om ptroller erred  in including in the ta x -
able p roperty  of said estate said sums of $1,481.03,

20 $2,221.55 and $740.52 tran sfe rred  by decedent to  peti-
tioner as above set fo rth , fo r the reason th a t the tra n s -
fers thereo f w ere not m ade in contem plation o f the 
death o f said W illiam  B. H oneym an, o r intended to  take 
effect in possession or enjoym ent a t o r a f te r  such death.

(b )  T he C om ptroller erred  in including in the ta x -
able property  o f said estate  said sum s of $1,481.03, 
$2,221.55 and $740.52 tran sfe rred  by decedent to  peti-
tioner, as above set fo rth , fo r the reason th a t petitioner 
acquired absolute title to  said sum s by virtue o f said

80 tran sfe rs  fo r its own uses and purposes, and said W il-
liam  E . H oneym an,. a t the tim e of his death, had  no 
righ t, title o r in terest in o r to  the same, o r any of 
them.

(c )  T he  C om ptroller erred  in including in the ta x -
able p roperty  o f said estate  said sum s of $1,481.03,, 
$2,221.55 and $740.52, tran sfe rred  by decedent to  peti-
tioner, as above set fo rth , fo r the reason th a t said tra n s-
fers w ere m ade m ore than  tw o years p rio r to  the death
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of said W illiam  E . H oneym an, and fo r an  adequate 
valuable consideration.

‘(d )  T he C om ptroller e rred  in including in the ta x -
able p roperty  o f said estate said sum s o f $1 ,481 .03 ,. 
$2,221.55 and $740.52, tran sfe rred  by decedent to  peti-
tioner, as above set fo rth , fo r the reason th a t a t the tim e 
of the death o f the  said W illiam  E . H oneym an the 
said sums w ere not subject to  said ta x  under the laws of 
th is State.

Y our petitioner is dissatisfied w ith  the said appraise- 10  
m ent and assessm ent o f the said C om ptroller and  there-
fo re  prays th a t the same m ay be review ed by the 
O rd inary  o f th is S ta te  and reversed and corrected.

Board op Fo r eig n Missio ns op t he  
Pr esbyt er ian Ch ur c h  in  t h e  
Unit e d St at es of  Amer ic a ,

By C. A . STEEEE,
Asst. Treas.

Wh it ing  a nd Moore, 20 
Proctors for and of 

Counsel with Petitioner.
St at e  op New  Yo r k,
Co unt y  op New  Yor k,

Clarence A. Steele being duly sw orn according to  law, 
on hi? oath says th a t he is the A ssistan t T reasu re r o f 
the  B oard  o f F o reign  M issions o f the P resby terian  
C hurch in the U n ited  S ta tes o f A m erica, the petitioner 
nam ed in the foregoing  petition  o f appeal; th a t he has 
read the foregoing petition  o f appeal and know s the 8® 
contents thereo f and  th a t the same is true  to  the  best o f 
his knowledge, in fo rm ation  and  belief.

C. A. STEEEE.

Subscribed and sw orn to  before  m e th is 28 th  day of 
O ctober, 1924.

W . Fur ne y  Je f f r eys,
A Master in Chancery of New Jersey.



10 ANSW ER.

ANSWER.

New  Jer sey Pr er ogat ive Co ur t .

In t h e  Mat t er  
Est at e

OF

10 W lLtlAM  E.

OF THE^On A ppeal from  the A p-
praisem ent and A s-
sessm ent o f the Com p-
tro ller o f the T reasu ry  
o f  the S ta te  o f  N ew  
Jersey.

Ho nEy ma n,
Deceased.

Answ e r  of  Th e  Co mpt r o eeEr of  t h e  Tr easur y  of  
t h e  St at e  of  New  Jer sey tjo t h e  Pe t it io n of  
Appe ae  of  t h e  Board o f  Fo r eig n Missio ns of  
t h e  Pr esbyt er ian Ch ur c h  in  t h e  Unit e d 
St at es of  Amer ic a , a Co r po r at io n Duey  Or-
g anized a nd Ex ist ing  Under  t h e  Law s o f  t h e  
St at e  o f  New  Yo r k.

20
T his D efendan t, answ ering, says:
1. T he facts set fo rth  in parag raph  one are adm itted.
2. T he allegations contained in parag raph  tw o are  

adm itted , w ith  the exception th a t the D efendan t denies 
th a t the donation  to the B oard  w as to be received by it 
as an  absolute g ift. A nsw ering, D efendan t says th a t the 
deed of tru s t re fe rred  to  in said parag raph  specifically 
provided th a t said sum  w as to become an  absolute g ift, 
subject, how ever, to  the agreem ent on the p a rt o f the 
said B oard  as th ere in after expressed.

3. T he  allegations contained in parag raph  three are 
adm itted , w ith  the exception th a t the D efendan t denies 
th a t the donation  to  the B oard  was to  be received by it 
as an absolute g ift. A nsw ering, D efendan t says th a t 
the deed o f  tru s t re fe rred  to in said parag raph  specifi-
cally provided th a t said sum  w as to  become an absolute 
g ift, subject, how ever, to  the agreem ent on the p a rt o f 
the said B oard  as th ere in after expressed.
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4. T he  allegations contained in parag raph  fou r aré 
adm itted , w ith  the exception th a t the D efendan t denies 
th a t the donation to  the B oard  w as to be received by it 
as an  absolute g ift. A nsw ering , D efendan t says th a t 
the deed o f tru s t re fe rred  to  in said p arag raph  specifi-
cally provided th a t said sum  was to become an absolute 
g if t , subject, how ever, to  the agreem ent on the p a rt o f 
the said B oard  as th e re in afte r expressed.

5. P a rag rap h  five is adm itted.
6. D efendan t denies the allegations contained in para- j q

graph  six. D efendan t, answ ering, says th a t the respec-
tive donations w ere vested, subject, how ever, to the 
agreem ent on the p a rt o f the B oard as specifically ex-
pressed in the instrum ents. D efendan t alleges th a t the 
agreem ent on the p a rt o f the B oard, as expressed in the 
tru s t instrum ents, provided fo r the paym ent to  the said 
W illiam  E . H orieym an, as long as he shall live, o f a 
specified am ount annually, w hich w as equivalent to a 
reservation  in the said W illiam  E. H oneym an o f the in-
come from  said p roperty  du rin g  his lifetim e. « q

7. D efendan t adm its, as alleged in parag raph  seven, 
th a t the tran sfe rs  from  said W illiam  E . H oneym an to 
the said B oard  o f F o re ign  M issions o f the P resby terian  
C hurch in the U nited  S tates o f A m erica, were no t m ade 
in contem plation o f  death  o f the said W illiam  E . H oney- 
men. D efendan t, fu r th e r answ ering, denies tha t said 
tran sfe rs  w ere no t intended to take effect in beneficial 
possession o r en joym ent a t o r a f te r  the death  o f W illiam  
E. H oneym an, as alleged.

8. T he  facts set fo rth  in parag raph  eight are  ad- qn 
m itted.

9. T he  facts set fo rth  in parag raph  nine are  ad -
m itted.

10. D efendan t denies th a t any  e rro r  has been com -
m itted  in the inclusion in the estate o f  the decedent, 
subject to the tra n s fe r  inheritance tax , o f the sum s of 
$1,481,03, $2,221.55 and $740.52, and  th a t the assess-
m ent o f said ta x  am ounting  to $222.16 is also erroneous,
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11. D efendant, answ ering  parag raph  eleven, says th a t 
the appraisem ent and assessm ent has been properly com-
pleted, and  th a t the same should be affirmed.

12. D efendant, answ ering, w ith  reference to the alle-
gations contained in parag raph  12 ( a )  denies th a t any 
e rro r has been com m itted, and  denies th a t the tran sfe rs  
involved w ere not m ade to  take effect in beneficial pos-
session and enjoym ent a t or a fte r  death  o f donor.

A nd D efendant, fu rth e r answ ering, w ith  reference to 
10 the allegations • contained in 12 ( b ) ,  denies th a t the 

petitioner acquired absolute title to  said sums by virtue 
o f said tran sfe rs  from  said W illiam  E. H oneym an, and 
th a t no righ t, title or in terest in the same or any o f them  
rem ained in the said W illiam  E. H oneym an a t the time 
o f his death. O n the con trary , defendant, answ ering, 
says th a t said  tran sfe rs  w ere made upon condition, as 
expressed in the tru s t instrum ents, th a t said g if t  should 
become absolute, subject to the agreem ent on the part 
o f the B oard as expressed in each o f said instrum ents. 

20 T he agreem ent o f the B oard  in each case provided fo r 
the paym ent to the said W illiam  E . H oneym an during  
his life, o f a  sum, which, it is contended, is equivalent 
to the income from  the property  covered by each o f  the 
tru s t instrum ents. D efendan t fu rth e r alleges tha t on the 
death o f W illiam  E. H oneym an and H a rrie t L. H oney-
m an, his w ife, the beneficial possession and enjoym ent 
o f all the p roperty  covered by the tru s t instrum ents 
passed to the B oard  o f F oreign  M issions o f the P resby-
terian  C hurch in the U nited  S tates o f A m erica, and th a t 

30 such property  was so tran sfe rred  to  take effect in bene-
ficial possession and enjoym ent on the death  o f the said 
W illiam  E . H oneym an.

D efendant, fu r th e r answ ering, as to  the allegations 
contained in 12 (c )  denies th a t said tran sfe rs  w ere m ade 
fo r an adequate valuable consideration, but on the con-
tra ry  contends th a t said tran sfe rs  w ere purely donative 
in character and fo r w hich no adequate valuable con-
sideration  passed betw een the parties thereto.
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D efendant, fu rth e r answ ering, as to  the allegations 
contained in 12 (d )  denies th a t the tran sfe rs  to  the said 
B oard  o f F o re ign  M issions o f  the P resby terian  C hurch 
in the U n ited  S ta tes o f A m erica w ere no t subject to  a 
tax  a t the tim e o f the death  o f the said W illiam  E . 
H oneym an under the tra n s fe r  ta x  laws o f th is State, 
but on the con tra ry  alleges th a t tran sfe rs  o f the nature  
here involved are  subject to  the provisions o f P a rag rap h  
1, Subsection 3, o f  C hapter 228, L aw s o f 1909, as 
am ended ; C hapter 151, Law s o f 1914. j q

A nd D efendan t prays th a t the said assessm ent and 
appraisem ent, and levy o f tax  as m ade by him  m ay be 
in all respects affirmed.

In Th e  Mat t er  o f  t h e  byterian  C hurch in the
Est at e  U nited  S ta tes  o f  A m erica,

0P from  the A ppraisem ent
Wil l iam E. Ho nEy ma n , and A ssessm ent o f  the

I t  is hereby stipulated and  agreed betw een the parties 
hereto th a t the S ta te  C om ptroller, instead o f m aking  a 
full re tu rn  o f all the papers in the above cases, as it ap-
pears from  the records in his office, shall only subm it 
the follow ing as a  re tu rn :

Edwar d L. Kat zEnba c h  (S ig n ed ) , 
A ttorney-G eneral o f N ew  Jersey, 

Solicitor of Defendant.

STIPULATION. 20

New  Jer sey  Pr er ogat ive Co ur t .

Deceased.

O n A ppeal o f B oard o f F o r -
eign M issions o f the P res-

C om ptroller o f the T reas- 30 
u ry  o f  the S tate  o f N ew  
Jersey.



14 BILL FOR TAX.

1. Copy o f bill covering the taxes assessed.
2. Copy o f analysis show ing the basis o f the 

tax .
3. Copy o f agreem ent dated  N ovem ber 26, 

1912, between W illiam  E . H oneym an, party  o f 
the first pa rt and the B oard  o f F oreign  M issions 
o f the P resby terian  C hurch in the U nited  S tates 
o f A m erica, party  o f the second part.

4. Copy o f agreem ent dated  D ecem ber 3,
10 19.12, between W illiam  E. H oneym an, party  o f

the first p a rt and the B oard o f F o reign  M issions 
o f the P resby terian  C hurch in the U n ited  S tates 
o f  A m erica, pa rty  o f the second part.

5. Copy of agreem ent dated Jan u ary  21, 1913, 
between W illiam  E. H oneym an, party  o f the first 
part, and the B oard o f F oreign  M issions o f the 
P resby terian  C hurch in the U n ited  S tates of 
A m erica, party  o f the second part.

I t  is fu rth e r agreed betw een the parties hereto  tha t 
20 any o ther papers constitu ting  a p a rt o f the records in 

the office o f the C om ptroller o f the T reasu ry  will be 
subm itted to  the C ourt upon dem and.

W e hereby agree to  the above stipulation.
Wh it ing  & Moore (Signed),

Attorney for Appellant.
Edwar d L. Kat z e nbac h  (S ig n ed ) 

A ttorney-G eneral o f N ew  Jersey, 
Attorney for Defendant.

30 St at e; of  New  Jer sey
De par t me nt  o f  Co mpt r o l l er  of  t h e  Tr easur y  

Tr ansf er  Inh e r it a nc e  Tax  Bur eau 
Tr ent o n

A ugust 30, 1924.
H a rr ie t L. H oneym an, E x ecu trix  o f the E sta te  o f W il-

liam L, H oneym an, late o f Som erset County, and 
T he Plainfield T ru s t Co., Plainfield, N . J .
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Y ou are  hereby notified th a t there is due the S tate  o f 
N ew  Jersey  by the above-nam ed estate a tra n sfe r in -
heritance ta x  assessed pursuan t to the laws pertain ing  
thereto , am ounting  to $ ................................

T ax , as per corrected assessm ent, ......................  $ 4 9 8 .9 2
A m t. paid 1 /6 /1 9 , .......................................... .. 4 4 .5 9

Balance due, .................................. ' ...................  $454.33

10
Ellis W . H edges, ....................................... .. $ 4 4 .5 9
H a rr ie t L. H o n e y m a n ,..............................................  1 0 .0 2
B oard  o f F o re ig n  M issions, P res. C hurch, U .

S. A .,    2 2 2 .1 6
B oard o f H om e M issions, P res. C hurch, U .

S. A . , .....................   2 2 2 .1 5
N . A. K . B u g b BB, 

Comptroller.
D ecedent died A pril 1, 1918.
I f  paid subsequent to  A pril 1, 1919, add in terest a t 20 

ra te  o f 10 per cent per annum  from  said date to  date o f 
paym ent.

R e tu rn  th is statem ent to th is office w ith  certified check 
fo r am ount due. M ake checks payable to  T reasu rer, 
S ta te  o f  N ew  Jersey.
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St at e  of  New  Jer sey
Depar t me nt  of  Co mpt r o eeEr o f  t h e  Tr easur y  

Tr ansf er  Inh e r it a nc e  Ta x  Bur e au

ASSESSM ENT.

E sta te  o f  W illiam  E . H oneym an, o f Som erset County. 
Late  resident o f N o rth  Plainfield B orough, D ate o f 

D eath, A pril 1« 1918.

10 A m ount ( Personal 488.80
o £ 1 $12,000.00 T ran sfe rred

E sta te  f i n t r u s t ’ -* ......................................
vReal, n o n e , ................... .. .T o ta l, $24,488.80

D ebts, Expenses, &c., ............................. ' . . . .  282.40

N et E sta te  fo r D istribu tion , Including tra n s-
fers m ade in l i f e t im e , ....................................  $24,206.40

E xem pt I n te r e s t s , ................................................ 13,426.36
T axable In terests,  ...................... .. ............. 10,780.04
W ill T ax , 1 and 5 per c e n t , ............  498.92
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b e n e f i c i a r i e s VALUE OE RELATION- AGE EXEM PT TAXABLE
AND DEVISE OR S H IP

BEQUESTS b e q u e s t

Ellis W. Hedges,.................
Cash, .................................
Cash amounting to $500.00 

at death of widow, .........

$500.00

391.88

cousin $891.88
44.59

Total, .................... $891.88

Carrie L. Straham, .............
Cash, ....... ...................
Harriet L. Honeyman,.......
Books, etc., ...............
Cash, . . : ......................

$300.00

38.00
500.00

none

wife

$300.00 

76 5,000.00 1,001.96
10.02

Life int, in residue, and at 
death $500.00 as above to 
Ellis W. Hedges, and bal-
ance of remainder as be-
low indicated, ....... ' ......... 2,350.16

Life annuity of $120.00 as 
per agreement with Board 
of Foreign Missions, Pres.
Church, U. S. A., dated
11/26/12, ............   518.97

Life annuity of $180.00 as 
per agreement with Board 
of Foreign Missions, Pres.
Church, U. S. A., dated
12/3/12, ......  778.45

Life annuity of $60.00 as per 
the agreement with the 
Board of Foreign Mis-
sions, Pres. Church, U. S.
A., dated 1/11/13, . . . . . . .  * 259.48

Life annuity of $180.00 as 
per the agreement with 
Board of Home Mis-
sions of the Pres. Church,
U. S. A., dated 11/19/12, 778.45

Life annuity of $120.00 as 
per the agreement with 
the Board of Home Mis-
sions, Pres. Church, U. S.
A., dated 11/19/12, ........ 518.97
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b e n e e i c i a r i e s VALUE OE RELATION-

AND DEVISE o r S H IP

b e q u e s t s b e q u e s t

Life annuity of $60.00 as per
the agreement with the 
Board of Home Missions* 
Pres. Church, U. S. A., 
dated 1/14/13, .................. 259.48

Total, .................... $6,001.96

Board of Foreign Missions,
Pres. Church, U. S. A., 
as per agreement dated 
11/26/12, rem. of $2,000.00 
at death of widow, ......... $1,481.03

As per agreement dated
12/3/12, rem. of $3,000.00 
at death of widow, ......... 2,221.55

As per agreement dated
1/21/13, rem. of $1,000.00 
at death of widow............ 740.52

Total, .................... $4,443.10
Board of Home Missions,

Pres. Church, U. S. A., 
as per agreement dated 
11/19/12, rem. of $3,000.00 
at death of widow, ......... $2,221.55

As per agreement dated
11/19/12, rem. of $2,000.00 
at death of widow, ......... 1,481.03

As per agreement dated
11/14/13, rem. of $1,000.00 
at death of widow, ......... 740.52

Total........................ $4,443.10
Charles W. Honeyman, . . . .  

rem. at death of widow,
brother

Alice H. Honeyman, .........y2 rem. at death of widow,
sister

AGE EXEM PT TAXABGE

4,443.10
222.16

4,443.10
222.15

4.063.18

4.063.18

$13,426.36 $10,780.04

$498.92
Corrected assessment made necessary by reason of 

filing of data indicating that decedent made certain 
transfers during his lifetime which are taxable, etc.
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T his A greem ent, m ade and entered into th is tw enty- 
six th  day of N ovem ber in the year nineteen hundred  and 
twelve.

Between— W illiam  E. H oneym an, o f Plainfield, in the 
C ounty of' Som erset and S tate  o f N ew  Jersey, party  of 
the first part, and the B oard o f F oreign  M issions o f the 
P resby terian  C hurch in the U . S. A., party  o f the second 
part

W itnesseth : T he said W illiam  E . H oneym an desir-
ing to  .make a donation  o f T w o thousand ($2 ,000 .00) 
D ollars, to the said B oard, hereby pays to  it, and the 
B oard receives th a t sum  as an absolute g if t  (sub ject only 
to  the agreem ent on the p a rt o f the said B oard  herein-
a f te r  expressed), to  be devoted to  the general uses and 
purposes o f the B oard.

A nd, in consideration thereo f the B oard  agrees, th a t 
so long as the said W illiam  E. H oneym an shall live, 
but no  longer, it will pay to  him  the annual sum  of O ne 
H undred  and T w enty  ($120 .00 ) D ollars as fo llo w s: 
E leven dollars and 6 7 /1 0 0  dollars ($ 1 1 .6 7 ) on the first 
day of Jan u a ry  next, and  s ix ty  dollars ($ 60 .00 ) a t the 
exp ira tion  o f each six  m onths thereafte r.

A nd, in the event o f the death o f the said W illiam  
E. H oneym an, should his w ife, H a rr ie t L. H oneym an, 
survive, him , an annual paym ent o f O ne H undred  and 
T w enty  ($120 .00 ) dollars to  be m ade to  her du ring  her 
lifetim e;

Such paym ent shall be m ade at the office o f the B oard 
in the C ity of. N ew  Y ork  upon reasonable dem and, or, 
a t the option o f the said W illiam  E . H oneym an, they 
shall be rem itted  to  him  in any o rd inary  o r usual w ay as 
instructed , and w ith in  ten  days a f te r  instructions re-
ceived from  him.
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In  W itness W hereof, T he  B oard o f F o re ign  M is-
sions has caused this instrum ent to  be signed 
by its T reasu re r and hath  hereto  set its seal,

[G. s . ]  and the said W illiam  E. H oneym an hath  
hereto set his hand  and seal the day and 
year first above w ritten .

T H E  B O A R D  O F  F O R E IG N  M IS S IO N S  
O F  T H E  P R E S B Y T E R IA N  C H U R C H  
IN  T H E  U . S. A.

10 J o s e p h  H . D a ^,
Treasurer.

W IL L IA M  E. H O N E Y M A N .
W itn e s s :

P . B. G u e r n s e y .

Signed in D uplicate,
P . B. G u e r n s e y .

T his A greem ent, m ade and entered into th is th ird  
day o f Decem ber in the year N ineteen hundred  and 

2q  twelve.
Between— W illiam  E. H oneym an, o f Plainfield, in the 

C ounty o f Som erset and S tate  o f N ew  Jersey, party  
o f the first part, and T he B oard o f F o re ign  M issiqns 
o f the P resby terian  C hurch in the U . S. A., party  o f the 
second part

W itnesseth , the said W illiam  E . H oneym an desir-
ing to  m ake a donation o f T hree  thousand ($3 ,000 .00) 
dollars, to  the said B oard, hereby pays to it, and the 
B oard received th a t sum  as an absolute g if t (sub ject 

3Q only to the agreem ent on the p a rt o f the said B oard 
h ere in after expressed), to  be devoted to  the general 
uses and purposes o f the Board.

A nd, in consideration thereo f the B oard agrees, th a t 
so long as the said W illiam  E . H oneym an shall live, but 
no longer, it will pay him  the annual sum  o f O ne H u n -
dred and E ig h ty  ($180 .00 ) D ollars as fo llow s: F o u r-
teen dollars ($ 14 .00 ) on the first day o f Jan u ary  nex t 
and N inety  dollars ($ 9 0 .0 0 ) at the exp ira tion  o f each six 
m onths thereafte r.
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A nd, In  the event o f the death o f the  said W illiam  E . 
H oneym an, should his w ife, H a rrie t L. H oneym an, su r-
vive him , an annual paym ent o f O ne H undred  and 
E ig h ty  ($180 .00) D ollars per annum  to be m ade to  her 
du ring  her lifetim e.

Such Paym ents shall be m ade at the office o f the 
B oard in the C ity o f -New Y ork  upon reasonable dem and, 
or, a t the option o f the said W illiam  E . H oneym an, 
they shall be rem itted  to  him  in any o rd inary  o r usual 
w ay as instructed , and w ith in  ten days a f te r  instruc- j q  
tions received from  him.

In  W itness W hereof, T he B oard o f F o re ig n  M is-
sions has caused th is instrum ent to  be signed 
by its T reasu re r and ha th  hereto  set its seal,

[ t . S .] and the said W illiam  E . H oneym an hath  
hereto  set his hand  and seal the day and 
year first above w ritten .

T H E  B O A R D  O F  F O R E IG N  M IS S IO N S  
O F  T H E  P R E S B Y T E R IA N  C H U R C H  
IN  T H E  U . S. A. • 20

J o s e p h  H .  D a y ,

Treasurer.
W . E. H O N E Y M A N .

W itnesses :
C a r o t i n e  B a h r .

Signed in D uplicate,
C a r o t i n e  B a h r .‘

T his A greem ent, m ade and entered in to  th is tw enty- 
first day of Jan u a ry  in the year nineteen hundred  and 30 
thirteen.

Between— W illiam  E . H oneym an, o f Plainfield, in the 
C ounty o f Som erset and  S tate  o f N ew  Jersey, party  
o f the first part, and  T he B oard  o f F oreign  M issions o f 
the P resby terian  C hurch in the U . S. A ., pa rty  o f the 
second p a rt *

W itnesseth , the said W illiam  E . H oneym an desir-
ing to m ake a donation  o f O ne thousand  ($1 ,000 .00)
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D ollars, to the said B oard, hereby pays to  it, and the 
B oard received th a t sum  as an absolute g if t  (sub ject only 
to  the agreem ent on the p a rt o f the said B oard herein-
a f te r  expressed), to  be devoted to  the general uses and 
purposes o f the Board.

And, in consideration thereo f the B oard agrees, tha t 
so long as the said W illiam  E. H oneym an shall live, but 
no longer, it will pay to him  the annual sum  o f S ix ty  
($ 60 .00 ) dollars as follow s: T w enty-six  and  6 6 /1 0 0  

j0  ($ 26 .66 ) D ollars on the first day o f Ju ly  nex t and 
T h irty  ($30 .00 ) D ollars a t the exp ira tion  o f each six 
m onths thereafter.

A nd, in the event o f the death  o f the said W illiam  
E. H oneym an, should his w ife, H a rrie t L. H oneym an, 
survive him , an annual paym ent o f  S ix ty  ($60 .00 ) D ol-
lars to  be m ade to  her du rin g  her lifetim e.

Such Paym ents shall be m ade a t the office o f the 
B oard in the C ity o f N ew  Y ork  upon reasonable de-
m and, or, a t the option o f the said W illiam  E. H oney- 

20 m an> they shall be rem itted  to  him  in any o rd inary  o r 
usual w ay as instructed, and w ith in  ten days a fte r  
instructions received from  him.

In  W itness W hereof, T he  B oard o f F o re ign  M is-
sions has caused th is instrum ent to  be signed 
by its T reasu re r and  hath  hereto  set its seal,

. [k. s.] and the said W illiam  E . H oneym an hath
hereto  set his hand and seal the day and 
year first above w ritten .

T H E  B O A R D  O F  F O R E IG N  M IS S IO N S  
3<T O F  T H E  P R E S B Y T E R IA N  C H U R C H

IN  T H E  U . S. A.
[e . s.] Jo seph  H. Day , 

Treasurer.
W . E. H O N E Y M A N .

W itn e ss :
Car o e ine  Ba h r .

Signed in D uplicate,
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CONCLUSIONS.

N e w  J e r s e y  P r e r o g a t i v e  C o u r t .

I n  r e  E s t a t e  o e  W i l l i a m  )
E . H o n e y m a n ,  P n  t P p e a  f r 0 m  T r a n s f e r

n  , T a x  A ssessm ent. Deceased, j

M essrs. W h itin g  & M oore, fo r Appellants.
M r. E d w ard  L. K atzenbach, A ttorney-G eneral, fo r 

Respondent.

B u c h a n a n , V. O.

W illiam  E . H oneym an, a resident o f th is S tate, died 
A pril 1st, 1918. F ro m  the assessm ent o f tra n s fe r  ta x  in 
respect o f his estate, m ade by the C om ptroller, separate 
appeals have been taken by the B oard o f H om e M issions 
o f the P resby terian  C hurch and the  B oard o f F oreign  
M issions o f the P resby terian  Church. A  single issue 
is involved, identical in both appeals, which have there-
fore been heard  together.

A bout five years before his death, decedent gave or 
tran sfe rred  to  each appellant the  aggregate  sum  of 
$6,000.00— each in th ree separate  am ounts and tra n s -
actions, and  on separate dates, covering a period o f some 
tw o m onths. In  each transaction  the donee, as and in 
consideration fo r the tran sfe r, agreed to  pay a specified 
annual sum  to  the donor du rin g  his life  and  to his w ife 
fo r her life, if she survived him . T his specified annual 
paym ent in each case am ounted to  six  per cent, o f the 
d o no r’s g ift. E ach  transac tion  w as evidenced by a 
w ritten  agreem ent reciting  th a t the B oard  received the 
sum  as an absolute g ift, subject only to  the agreem ent” 
by the B oard to pay the annual sum  m entioned.

T he C om ptroller has held these several g ifts  taxable 
under Section I, sub-section 3 o f the T ra n s fe r  Inherit-
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ance T a x  A ct {Comp. Stat. N . J., p. 5301, and am end- 
m ends), as a tra n sfe r intended to  take  effect in posses-
sion or enjoym ent a t o r a f te r  the »death o f the tra n s -
feror. T he sole issue on these appeals is as to  w hether 
o r not such ru ling  was erroneous. Concededly the tax  
is not sustainable on any o ther ground. Concededly 
also if the tran sfe rs  are taxable, the com putations and 
assessm ents have been correctly made.

A  tra n sfe r by a deed of tru s t under w hich the trustee 
10 is to  pay the income from  the corpus to  the donor du ring  

his life and to  pay the corpus to  certain  persons a t the 
death o f the donor is a tra n sfe r “ intended to  take effect 
in possession or enjoym ent a t o r a f te r  the dea th” o f the 
tran sfe ro r, and therefo re  taxable. Carter v. Bugbee, 91 
N. J. L. 438 ; aff’d 92 N . J. L. 390.

So also w here the tra n sfe r is fo r the  benefit o f the 
transferee , but w ith  the provision th a t the  transferee  
shall pay to  the tra n s fe ro r  fo r life the income (o r  a 
portion th e reo f) from  the p roperty  transfe rred . Am. 

2(j Board &c. v. Bugbee, 98 N. J. L. 8 4 ; aff’d in Congrega-
tional &c. Society  v. Bugbee, 3 N. J. A dv. Rep. 335.

A nd th is is so w hether the provision w hereby the 
beneficial enjoym ent is reserved to  the donor,— or ra th e r 
is w ithheld from  the donee until the death  o f the donor, 
— is contained in the instrum ent o f tran sfe r, or is evi-
denced in some o ther way. T he question is not o f the 
form  but o f the substance o f the transaction. So the 
tra n sfe r w as held taxable in Reish, Admr. Common-
wealth, 106 Pa. St. 521, w here it was evident from  the 

30  condition o f a bond given by the donee to  the donor, 
th a t the transaction  in fact consisted o f a g if t  or tra n s-
fe r w ith an agreem ent th a t the donee should pay to  the 
donor du ring  his life a portion  o f the income from  the 
p roperty  tran sfe rred . So also in Re Estate of H arvey, 
2 N. J. Misc. 247, w here the donor tran sfe rred  a resi-
dence which the donee contem poraneously agreed to  let 
the  donor occupy ren t free du ring  his life, and w here 
the donor have $25,000.00 in each, on w hich sum  the 
donee contem poraneously agreed to pay the donee five
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per cent, interest during  his life,— (obviously a loan at 
interest fo r the d o no r’s life and a g if t  a t his d ea th ) .

Based upon these cases (and  sim ilar ad jud ications in 
o ther ju risd ic tions) an argum ent by analogy is readily 
erected, tha t any tran sfe r in a transaction  w hereof the 
net substance and result is th a t the tra n s fe ro r  is p ro -
vided w ith an income fo r life equal to, o r g rea ter than, 
the incom e which he could have derived by w ay o f 
annual income from  the p roperty  tra n sfe rre d  by him  
( if  he had kept it instead o f tra n s fe rr in g  if) is a tran s- j o  
fer com ing under the term s o f the  statu te  and taxable.
B ut is such an argum ent sound?

I t  m ust be conceded of course th a t an absolute ou t-
rig h t g if t  (n o t m ade in contem plation o f d ea th ) is not 
m ade taxable by the statu te. I t  m ust equally be con-
ceded th a t a tran sfe r fo r w hich consideration is received 
by the tra n sfe ro r is not per se taxable under the statu te,
— w hether such consideration be equal to, g rea ter or 
less than, the value o f the th ing  tran sfe rred . N o r does 
it m atte r th a t it be the intent and expectation o f the 20  
tra n s fe ro r  in such a case, th a t he will be as well off, o r 
better off, fo r the rest o f his life, as the result o f such 
transaction. N o one will contend th a t the o rd inary  sale 
and  conveyance o f a house w ould be taxable because the 
g ran to r intends and believes th a t the  consideration re-
ceived by him  will be equally or m ore advantageous fo r 
him  fo r the rest o f his life than  a reten tion  o f the 
house,— nor because the result o f the transaction  leaves 
the grantee w orse off, o r no better off, du ring  the 
g ra n to r’s life, than  if the transaction  had not been made. 30

I t  m ust necessarily be true  th a t since a tra n sfe r 
(absolute, o u trig h t and im m ediate) is not per se ta x -
able w hether by w ay of g if t o r fo r adequate or exces-
sive consideration, then such a tra n sfe r fo r considera-
tion less in value than  the th ing  tran sfe rred  is no t per se 
tax ab le :— as, fo r instance, if a fa ther should convey to  
his son a large residence w orth  $50,000. in exchange fo r 
a small residence w orth  only $10,000. T h is  w ould be 
true w hether the transaction  was intended and regarded
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by the parties as a sale fo r adequate consideration 
(w here, fo r instance, contem plated public im provem ents 
rendered it probable th a t the $10,000. house w ould in the 
course o f a few years increase enorm ously in value and 
the fa ther desired to have the possibility o f such larger 
profit while the son p re fe rred  to  have the sm aller but 
certain  p ro fit) , o r w hether the transaction  was in sub-
stance a g if t  o f $40,000. by the fa ther to the son. I f  
an actual g if t o f a $40,000. p roperty  by the fa th e r to  the 

10 son would not be taxable, it w ould not become taxable 
m erely because it took the fo rm  of a tra n s fe r  o f a 
$50,000. p roperty  in exchange fo r a $10,000. property.

In  such a case can it m ake any difference w hat the 
form  or natu re  o f the p roperty  tran sfe rred , o r the 
consideration received, m ay be? I f  the exchange o f the 
tw o residences be not taxable, w hy should a paym ent of 
$50,000. in m oney in exchange fo r $10,000. in m oney 
be taxable ? O r a paym ent o f $50,000. in m oney in ex-
change fo r any th ing, w hatever it m ight be, w orth  

20 $10,000? W ould  the tra n sfe r be taxable if the son, 
in exchange fo r the $50,000. house (o r  in exchange fo r 
$50,000. in cash ), purchased from  a life insurance com -
pany fo r $10,000. its policy o r contract w hereby it 
prom ised the fa ther to  pay to  the fa ther fo r the rest of 
his life  an annual sum  w hich was in fact equal in am ount 
to  the annual in terest (a t  legal or usual ra te ) on $50,000? 
A nd if the tra n s fe r  w ould be taxable under those c ir-
cum stances, w ould it become taxable if  instead o f p u r-
chasing such annu ity  from  a life insurance com pany, the 

90 son gave to  the fa ther his ow n prom ise to  pay him  such 
annu ity?

T he answ ers to  all these questions m ust be in the 
negative,—-unless by the term s of the statu te  such tra n s-
fers are m ade taxable.

T he crite rion  set up by the statu te  is th i s : Is the
tra n sfe r one which is intended not to  take effect in  pos-
session or in enjoym ent until the tra n s fe ro r’s death. I f  
so, it is taxab le ; otherw ise, not. T he statu te  does not 
say th a t the transaction  is taxable if  it is such th a t the
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result thereo f is to leave the tra n s fe ro r  w ith  an annual 
income fo r life equal to  o r g rea ter than  the annual in-
come which he would o r could have derived from  the 
p roperty  tran sfe rred  had he retained i t — nor if  it be 
such th a t the result thereof is to  impose upon the tra n s-
feree an annual expense fo r the life o f the tra n sfe ro r 
equal to  o r g rea ter than  the annual income derivable by 
the transferee  from  the p roperty  transfe rred . H ence 
it m ust be im m aterial w hether o r not e ither o r  both 
these results are accomplished by the  transaction, pro- ¿ 0 
vided the transaction  be not one com prising a tra n sfe r 
intended not to  take effect in possession or enjoym ent 
until a f te r  the tra n s fe ro r’s death.

In  the present case, if  the decedent having  $12,000. 
w hich he desired to  give to  these tw o donees provided 
he could in some w ay assure him self o f an annual in-
come fo r life equal to  th a t which he could get from  the 
$12,000. if  he did not give it aw ay, had there fo re  h im -
self purchased from  a life insurance com pany an  annuity  
payable to  him self o f $720. per year (equal to  6%  on £ 0  
the $ 1 2 ,0 0 0 ), a t a cost o f say $4,000. and  had then 
given the $8,000. balance to  the tw o  appellants,— no one 
I th ink , will contend th a t the g if t  w ould have been ta x -
able. Precisely the same result, both as affecting the 
donor and the donees, would be obtained if the donees 
had bought the annuity  fo r the  donor and  exchanged it 
fo r  th e  $12 ,000; and. as I have already  indicated, it 
seems clear th a t the transaction  in th a t form  would 
still not be taxable. By tw o o ther form s or m ethods 
the same net financial results ensue to both p a rtie s ; (1 )  'f')
w here the donees give the ir ow n prom ise to  pay the 
annu ity  to  the donor, in exchange fo r the $12 ,000; and 
(2 )  w here the donees agree to  pay to  the donor fo r his 
life the income derived from  the $12,000. In  the la tter 
case,— ( 2 ) — it is settled th a t the tra n sfe r is taxable. 
W h at is the d iv id ing  line ? A nd on w hich side does 
case (1 )  fall ? T he distinction, I th ink, rests on w hether 
o r not the donor retains, or ra th e r w hether the donee is 
deprived of, an in terest o f some kind, w hether as to
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principal or income or both, in the very p roperty  tra n s-
ferred , until the d o n o r’s death. E ven though  im m ediate 
possession pass to  the donee, if the donor (o r  som e th ird  
p a rty ) is to  receive in terest on the sum  tran sfe rred , or 
the income,— or p a rt o f the income,— arising  from  the 
property  tran sfe rred  or from  other property  w hich the 
donee m ight substitu te in place thereo f (th e  same corpus 
though changed in fo rm ) o r a sum  equal to  the whole or 
a part o f income aris ing  from  such corpus (the  same 

IQ income though in ano ther fo rm ),— in any such case the 
in tent is clear th a t the enjoym ent ( in  whole or in p a rt)  
o f the th ing  tran sfe rred  is intended not to  take effect 
until the d o no r’s death. B ut w here the enjoym ent o f the 
th ing  tran sfe rred  is in no wise delayed until the dono r’s 
death, no tw ithstand ing  th a t the donee’s entire net income 
m ay be in no wise increased, o r m ay be even dim inished, 
until the dono r’s death, the tra n s fe r  is not taxable.

Judged  by th is standard , then, w here a tra n sfe r is 
made, im m ediate as to  title and possession, it is not tax - 

20 able unless there  is some condition, reservation  or provi-
sion by w hich some in terest in, or identifiably tied up 
w ith, the  very th ing  transfe rred , is reserved from  the 
donee until the dono r’s death.

In  the case a t bar, the tra n sfe r to  the donee is im -
m ediate and absolute. T here  is no restric tion  or encum -
brance on w hat the  donee m ay do w ith  the th ing  tra n s-
ferred  from  the very m om ent o f the tran sfe r. T he 
prom ise o f the donee to pay to  the donor fo r life an 
annual sum  w hich is in  fact equal to  6%  of the value 

:J(i o f the  th ing  tran sfe rred  is entirely  separate from  and 
independent o f the th ing  actually transfe rred . W h a t-
ever m ay h e reafte r happen to  the th ing  tran sfe rred ,—  
w hether it be by investm ent and reinvestm ent increased, 
or dim inished, or entirely  lost,— w hether the income re -
ceived there from  by the donee increases or decreases or 
vanishes,— in no wise varies or affects the obligation of 
the donee under its prom ise o r contract.

T he agreem ents evidencing the several transactions 
each recite tha t the g if t is paid  and received “as an
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absolute g if t  (sub ject only to  the agreem ent on the part 
o f the said B oard here inafter ex p ressed ),”— to  w it, the 
agreem ent to  pay the annuity . R espondent contends th a t 
th is language indicates o r effects a condition o r reserva-
tion  o f in terest, in the subject m a tte r o f the g ift. I do 
no t so construe it. T he natu ra l m eaning,— and hence 
the in ten t o f the parties thereby,— seems to  me to  be 
th a t the parenthetical clause qualifies the  w ord  “G if t” : 
it is intended to  explain th a t a g if t  was intended as to  the 
value o f the th in g  tran sfe rred  in excess o f the value o f 
the annu ity  prom ised in consideration.

I conclude th ere fo re  th a t the g ifts  under review ,—  
w ith  the exception o f one thereof, he re inafter noted,—  
are not taxable under our statu te. A  sim ilar result was 
reached in Re Edgerton’s estate, 54 N. Y. Supp. 700.

O ne o f the g ifts, th a t o f $2,000. m ade N ovem ber 
19th, 1912, to  the B oard o f H om e M issions,— differs 
from  the o thers in th is re sp ec t: the agreem ent as to
th is g if t  is th a t it is to  be devoted to  such uses and 
purposes as are  here inafter p rovided” and am ong the 20 
specified purposes is the paym ent o f the annual sum  of 
$120. to  the donor fo r life. T h is g if t  I th ink  clearly 
comes w ith in  the statu te  and is taxab le ; and appellants 
indeed do not strong ly  argue otherw ise.

In  the appeal o f the B oard  o f F o re ig n  M issions the 
assessm ent m ust be set aside absolutely.

In  the  appeal o f the B oard  o f H om e M issions the 
assessm ent m ust be sustained as to  the g if t  o f $2,000. o f 
N ovem ber 19th, 1912, but set aside absolutely as to  the 
rem ainder.
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ORDER.

New  Jer sey Pr er ogat ive Co ur t .

In t h e  Mat t er  oe t h e ! 
Est at e

Wie e iam E. Ho ne y ma n, 
Deceased.

O n Appeal from  the  A p-
praisem ent and A ssess-
m ent o f the C om ptroller o f 
the T reasu ry  o f the S tate 
o f N ew  Jersey.

T he B oard o f F oreign  M issions o'f the P resby terian  
C hurch in the  U n ited  S tates o f A m erica having  duly 
appealed to  the O rd inary  from  the appraisem ent and as-
sessm ent o f the T ran s fe r  Inheritance tax  in respect o f 
the  above estate m ade by the C om ptroller o f the T rea s-
u ry  in so fa r as it included in said appraisem ent the 

-0 follow ing sums tran sfe rred  by the said W illiam  E. 
H oneym an in his lifetim e to  said B oard  o f F oreign  
M issions o f the P resby terian  C hurch in the U n ited
States o f A m erica, th a t is to  say :

A s per agreem ent dated N ovem ber 
26th, 1912, rem. o f $2,000.00 a t death
of w id o w ,........................... .-........................$1,481.03

A s per agreem ent dated Decem ber 
3, 1912, rem . o f $3,000.00 a t death of
w idow, .......................................................... 2,221.55

A s per agreem ent dated January  
21st, 1913, rem. of $1,000.00 a t death 
of w id o w ,............ .............................. .. 740.52

$4,443.10

and in so fa r as it assessed a ta x  o f $222.16 on said 
tran sfe rs , and the m atte r having  come on to  be heard, 
and  the court having  considered the record and the
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briefs o f counsel, I t is on th is e ighteenth  day of June, 
1925, on m otion of W h itin g  & M oore, P rocto rs  fo r and 
o f counsel w ith  said appellant,

O rdered , A djudged  and D ecreed th a t the appraise-
m ent and assessm ent as a fo resa id  m ade by said Com p-
tro ller in th is m atter, be and  it is hereby vacated and 
set aside in so fa r as it includes said sums tran sfe rred  
to  said B oard o f F oreign  M issions o f the P resby terian  
C hurch in the U nited  S tates o f A m erica, th a t is to  
say : 10

As per agreem ent dated  N ovem ber 
26th, 1912, rem. o f $2,000.00 a t death
of w id o w ,......................•................................$1,481.03

As per agreem ent dated December 
3, 1912, rem. o f $3,000.00 a t death of
widow, ................................................   2,221.55

As per agreem ent dated Jan u ary  
21st, 1913, rem. of $1,000.00 a t death
of w id o w , ....................................  740.52

__________ 20
$4,443.10

and th a t the said assessm ent of tax  upon said  tran sfe rs  
be and it is hereby vacated and set a s id e ;

A nd it is F u rth e r  O rdered  th a t the appeal bond filed 
in th is m atter by the said B oard o f Foreign* M issions 
o f the P resby terian  C hurch in the U n ited  S tates o f 
A m erica, be and it is hereby canceled and discharged. 

R espectfully  advised,
E. R. Wal ke r , 30 

Ordinary.
(S ig n ed ) Mal c o l m A. Buc h a na n ,

V. O.

$
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REASONS.

New Jer sey Supr e me  Co ur t .

10

Newt o n A. K . Bug bEE, Co mp-' 
t r o eeEr oe t h e  St at e  oe 
New Jer sey,

Prosecutor,
vs.

Th e  Board oe Fo r eig n Mis-
sio ns oe t h e  Pr esbyt er ian 
Ch ur c h  in  t h e  Unit ed 
St at es oe Amer ic a ,

Defendant.

- O n C ertiorari.

{Filed September 8, 1925.)

T o  M essrs. W h itin g  and M oore, A tto rneys o f De- 
fendant.

Please T ake  N otice th a t the follow ing are the reasons 
which will be relied upon by the  prosecutor upon the 
argum ent o f the above cause :

1. T he property  passing pursuan t to  three separate 
tru s t agreem ents, the first dated N ovem ber 26th, 1912, 
in the am ount o f $2,000.00 ; the second dated D ecem ber 
3d, 1912, in the am ount o f $3 ,000 .00; and the th ird  
dated Jan u ary  21st, 1913, in the am ount o f $1,000.00 
between W illiam  E. H oneym an and the B oard of 
Foreign  M issions of the P resby terian  C hurch in the 
U n ited  S tates o f A m erica w as intended as a tra n s fe r  of 
property  to  take effect in beneficial possession or en joy-
m ent at or a f te r  the death  o f the donor and therefo re  
subject to  a tax  under the provisions o f the T ran s fe r  
Inheritance T a x  Act of th is S tate, in effect as o f the 
date o f death  o f the  donor.

2. T he order o r decree o f the O rd in ary  o f the S tate  
o f N ew  Jersey  to  thé effecfithat the tran sfe rs  pu rsuan t to
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the said th ree  separate tru s t agreem ents w ere not 
intended as tran sfe rs  to  take effect in beneficial posses-
sion and enjoym ent a f te r  death  is con tra ry  to  law.

Edwar d L. Ka t z e nba c h , 
A tto rney  G eneral o f N ew  Jersey, 

Attorney of Prosecutor.

RULE FOR JUDGMENT.

New  Jer sey Supr e me  Co ur t .

New t o n A. K. Bug bee , Co mp- 
t r o eeEr  oe t h e  St at e  oe 
New  Jer sey,

Prosecutor, 
vs.

Th e  Board oe Fo r eig n Mis-
sio ns oe t h e  Pr esbyt er ian 
Ch ur c h  in  t h e  Unit e d 
St at es oe Amer ic a ,

Defendant.

T he above-entitled cause hav ing  been argued  before 
th is C ourt, and  the  C ourt having  considered the rec-
ord  and b rie fs  subm itted on behalf o f the respective p a r-
ties, and having  exam ined the decree m ade by E dw in  
R obert W alker, O rd in ary  o f the S ta te  o f N ew  Jersey, 
on June 18, 1925, setting  aside the assessm ent o f tra n s -
fer inheritance ta x  against the E sta te  o f W illiam  E. 
H oneym an, deceased, late o f the B orough  o f N o rth  
Plainfield, in the C ounty o f Som erset, in the S ta te  o f 
N ew  Jersey, here to fo re  m ade by N ew ton A . K . Bugbee, 
C om ptroller o f the T reasu ry  o f the S ta te  o f  N ew  J e r -
sey, and the records and docum ents in said m a tte r re -
m oved by the w rit in th is cause, and hav ing  duly con-
sidered the reasons filed, and finding no e rro r  in said 
decree ; it is

O n C ertio rari. 
S u it N o. 2.
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O rdered  th a t said decree m ade as a fo resa id  in this 
m atter by E dw in  R obert W alker, O rd in ary  o f the S tate 
o f N ew  Jersey, on June 18, 1925, be and it is affirmed. 

E n tered  M arch 10, 1926.
O n m otion  o f

Wh it ing  & Moore,
A ttorneys of Defendant.
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OPINION.

(Filed January 29, 1926.)

New  Jer sey Supr e me  Co ur t .
N os. 237 and 238. O ctober T erm , 1925.

New t o n A. K. Bug bee , 
Co mpt r og eEr , &c .,

Th e  Board oe
SIONS OF THE 
Ch ur c h ,

v.

Prosecutor, I

V N o. 238 

Fo r eig n Mis-f
Pr esbyt er ian

Defendant.

A rgued  O ctober 8th, 1925; Decided Jan u a ry  28th  
1926.

B efore Justices P arker, M in tu rn  and  Black.
F o r the P ro secu to r: E dw ard  h. K atzenbach, H a rry  

R. Coulomb, A ttorney-G eneral and  A ssistan t A tto rney- 
General.

Per  Cur iam :
T he question involved in these cases is w hether the 

several g if ts  o f W illiam  E . H oneym an du rin g  his life 
a re  taxable under section one, subdivision three, o f the 
tra n s fe r  Inheritance Tax Act, 4 Comp. Sts. of N. J., p. 
5301, as am ended: 2 Cumul. Supp., p. 3573.
1 F ive  years before the death  o f W illiam  E . H oneym an 
he gave and  tran sfe rred  to  each defendan t the aggre-
gate sum  o f $6,000.00 each in three separate am ounts 
and transactions, and  on separate dates covering a period 
o f tw o m onths. O n an appeal from  the assessm ents, 
the cases w ere heard  by V. O. B uchanan; he advised a 
decree th a t the assessm ents m ade against the B oard  o f 
F oreign  M issions should be set aside absolutely, th a t the 
assessm ents m ade against the B oard o f H om e M issions
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should  be susta ined  as to  the g if t  o f $2 ,000 .00  m ade 
N ovem ber 19, 1912, b u t set aside absolutely  as to  the 
rem ainder. m

T h e  V ice-O rd in ary  p repared  and  filed a  learned  an d  
persuasive opin ion  covering  the po in ts involved  in  bo th  
cases. W e th ink  the  decree o f the P re ro g a tiv e  C o u rt in 
each case should be affirm ed fo r  the reasons s ta ted  by 
the learned  V ice-O rd in ary  in  the  op in ion  filed.
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NEW JERSEY

Court of Errors and Appeals.
Newt o n A. K. Bug bee , Co mp- 

t r oeeEr op t h e  St at e  oe New  
Jer sey,

Prosecutor-Appellant, 
v.

Th e  Board oe Ho me  Missio ns 
o e t h e  . Pr esbyt er ian 
Ch ur c h  in  t h e  Unit e d 
St at es oe Amer ic a ,

Defendant-Appellee.

O n C ertio rari, 
O n Appeal from  
Suprem e C ourt. 

S u it N o. 1.

Newt o n A. K. Bug bee , Co mp- 
t r oeeEr oe t h e  St at e  oe New  
Jer sey,

Prosecutor-Appellant, 
v.

Th e  Board oe Fo r eig n Missio ns 
o e t h e  Pr esbyt er ian 
Ch ur c h  in  t h e  Unit ed 
St at es oe Amer ic a ,

Defendant-Appellee.

O n C ertio rari, 
O n A ppeal from  
Suprem e C ourt. 

S u it N o. 2.

BRIEF OF THE ATTORNEY-GENERAL FOR 
PROSECUTOR-APPELLANT.

SUIT NO. L

T his is an appeal by N ew ton A. K. Bugbee, P rosecu-
to r in C ertiorari, from  a judgm ent o f the Suprem e C ourt
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(P a rk e r , M in tu rn  and Black, J .J .)  affirm ing an  order 
o r decree o f the P rerogative  C ourt m ade by H onorable 
E dw in  R obert W alker, O rd in ary  and Surrogate-G eneral 
o f the said C ourt, on the 18th day o f June, 1925, which 
order set aside and vacated a certain  T ra n s fe r  In h e rit-
ance T a x  am ounting  to $148.10 assessed by the said 
C om ptroller o f the T reasu ry  against the B oard  o f 
H om e M issions o f the P resby terian  C hurch, on the 
tran sfe r o f p roperty  pu rsuan t to  the follow ing agree-
m ents :

A s per agreem ent dated N ovem ber 
19, 1912, rem . o f $3,000 a t death
o f w id o w ............................................ $2,221.55

A s per agreem ent dated  Jan u ary  14,
1913, rem. o f $1,000 a t death o f 
w id o w , ..........740152

$2,962.07
and sustained and affirmed the ta x  against the said 
B oard  o f H om e M issions o f  the P resby terian  Church, 
in the am ount o f $74.05 on the tra n s fe r  o f certain  prop-
erty  pu rsuan t to  the follow ing a g reem en t:

A s per agreem ent dated N ovem ber 
19, 1912, rem. o f $2,000 a t death 
o f w idow, ........................ ................ $1,481.03

SUIT NO. 2.

T h is  is an appeal by N ew ton A. K . Bugbee, P rosecu-
to r in C ertio rari, from  a judgm ent o f the Suprem e C ourt 
(P a rk e r , M in tu rn  and Black, J .J .)  affirm ing an  o rder 
o r decree o f the P rerogative  C ourt m ade by H onorable  
E dw in  R obert W alker, O rd in ary  and Surrogate-G eneral 
o f the said C ourt, on the 18th day of June, 1925, which 
order set aside and vacated a certain  T ra n s fe r 'In h e r i t-
ance T a x  am ounting  to $222.16 assessed by the said 
C om ptroller o f the 'T re a su ry  against the B oard  of 
F oreign  M issions o f the P resby terian  Church, on the 
tran sfe r o f property  pu rsuan t to the follow ing agree-
m ents :
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A s per agreem ent dated  N ovem ber 
26, 1912, rem. o f $2,000 a t death
o f w idow, .......................................... $1,481.03

A s per agreem ent dated December 
3, 1912, rem. o f $3,000 a t death
o f w idow, .........................................  2,221.55

A s per agreem ent dated Jan u ary  21,
1913, rem . o f $3,000 a t death o f 
w id o w ,............................    740.52

$4,443.10
Since both suits present but a single question o f law, 

they are  argued  together ancf subm itted by one brief.

POINT OF LAW.
T he sole question raised by these tw o cases is w hether 

the tran sfe rs  o f p roperty  by the several agreem ents be-
tween the decedent and the donees were intended to  take 
effect in beneficial possession and  enjoym ent a t o r a fte r  
death and therefore  taxable under the T ra n s fe r  In h e rit-
ance T a x  S ta tu te  o f th is State, C hapter 228, L aw s o f 
1909, as am ended by C hapter 151, Law s o f 1914.

STATEMENT OF FACTS.
W illiam  E. H oneym an died a resident o f Som erset 

County, A pril 1, 1918, leaving a net estate o f app rox i-
m ately $12,000, exclusive o f certain  personal p ropertv  
tran sfe rred  by him  du ring  his life to  the B oards o f 
Home and Foreign M issions o f the P resby terian  
Church. (S ta te  o f Case N o. 1, p. 18; S ta te  o f Case 
No.. 2, p. 16,)

. T he  decedent, several years p rio r to  his death, m ade 
six separate tran sfe rs  o f p roperty  a t various dates. 
T h ree  o f  these tran sfe rs  w ere m ade to the Board of 
Home Missions and  three to  the Board of Foreign Mis­
sions o f  the Presbyterian  Church. T he respective dates
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o f the tra n s fe rs  and  the am oun t o f each tra n s fe r  is 
sta ted  as fo llo w s :

B oard  o f  H om e M issions —  N ovem ber 19,
1 9 1 2 ,____ ' .......... ................................................. .. $3 ,000

B oard  o f H om e M issions— O rig in a l tra n s fe r  on 
N ovem ber 19, 1912. A greem en t revoked and  
am ended by an  agreem en t dated  N ovem ber 28,
1916,  .............................. ............ .............. ............ .. 2 ,000

B oard  o f H om e M issions— Ja n u a ry  14, 1913, . . 1,000

$6,000

F o r  com plete copies o f above ag reem en ts see S ta te  o f 
Case, N o. 1, pp. 21, 22, 23, 24, 25, 26.

B oard  o f F o re ig n  M issions —  N ovem ber 26,
1912, ........................................ . . . . . . . : .............. . .  $2 ,000

B oard  o f F o re ig n  M issions— D ecem ber 3, 1912, 3 ,000 
B oard  o f F o re ig n  M issions— Ja n u a ry  21, 1913, 1,000

$6,000

F o r  com plete copies o f  above ag reem en ts see S ta te  o f 
Case, N o. 2, pp. 19, 20, 21 r 22.

So fa r  as the reco rd  show s, each o f these tra n s fe rs  
w as in the fo rm  o f cash.

In  the case o f the tra n s fe rs  to  the Board of Home M is­
sions, the said  B oard  on its  p a rt, in considera tion  o f  the 
tra n sfe rs , ag ree  to  pay  to  the said W illiam  E . H oney- 
m an, the donor, o r H a rr ie t  L. H oneym an , h is w ife , o r 
to  the su rv iv o r o f them , fixed yearly  sum s, equivalen t in 
each case to  a six  per cent, incom e on the p roperty  
tran sfe rred .

In  the case o f the Board of Home Missions, -the 
C om ptro ller assessed a tra n s fe r  inheritance  ta x  upon 
the presen t value o f the rem ainder in terests  passing  to  
said B oard  under each o f the respective agreem ents
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a f te r  'deducting  the value o f  the life  in te rest o f  the 
w idow . T h is  is m ore  fu lly  set fo r th  in the copy o f  the 
analysis o f the ta x  fo rm in g  a  p a rt o f  the record. (S ta te  
o f 'C ase , N o. 1, pp. IS , 19.) T h e ’th r e e ‘rem ainders, a f te r  
deducting  the life  esta te  o f  the w idow , h a v e  a to ta l value 
o f $4,443 .10 , chargeable w ith  a  ‘ta x  a t the  ra te  o f five 
per cent.., a m o u n tin g  'to $222.15 . S ta te  o f  Case, N o. 
I p . S . )

In  the case o f the tra n s fe rs  to  th e  Board of Foreign 
Missions, the said B oard  on its p a rt, in  considera tion  o f 
the tra n sfe rs , ag reed  to  pay  to  the said W illiam  E . H o n - 
eym an, the donor, as long  as he should  live, fixed yearly  
sum s, equivalen t in  each case to  a  six  per cent: incom e 
on the p ro p erty  tra n s fe rre d , 'and fu r th e r , upon the death  
o f  the said W illiam  E . H oneym an , if  h is  w ife , H a rr ie t  
E. H oneym an , should  su rv iv e  him , to  con tinue the a n -
nual paym ents to  h e r  d u rin g  the  te rm  o f her n a tu ra l life.

In  th e  case o f the Board of Foreign Missions the 
C om ptro ller assessed a  t r a n s fe r  inheritance  ta x  upon 
the p resen t value o f  the rem ain d er in te rests  passing  to 
said B oard  under each o f the respective ag reem en ts  a f -
te r deducting  th e  value o f the life  in te re st o f  th e  w idow . 
T h is  is m ore  fu lly  set fo r th  in the copy o f  th e  analy sis  
o f the ta x  fo rm in g  a  p a r t o f  the record . (S ta te  o f C ase, 
N o. .2, pp. 16, 17, IB .) T h e  th ree  rem ain d er in terests, 
a f te r  deducting  the life  esta te  o f the  w idow , have a  to ta l 
value o f $4 ,443 .10 , chargeable  w ith  a  ta x  a t the  ra te  o f 
five per cent., a m o u n tin g  to  $222.16 . (S ta te  o f  C ase  
N o. 2, p. 7 .)

ARGUMENT.
POINT I.

The Transfers Under all of the Agreements are 
Subject to the Provisions of the Transfer Inherit-
ance Tax Act in  Effect as of the Date of Death of the 
Decedent as Transfers Intended to take Effect in 
Beneficial Possession and Enjoyment at O r After 
Death.
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C hap ter 228, L aw s o f  1909, as am ended ; C hap ter 
151, L aw s o f 1914, reg u la tin g  the assessm ent o f T ra n s -
fer Inheritance  T axes, provides as fo llow s:

“ 1. A  ta x  shall be and  is hereby  im posed upon 
the tra n s fe r  o f any  p roperty , real o r  personal, o f 
the value o f  five h u n d red  do llars o r over, o r o f 
any  in te rest the re in  o r incom e th e re fro m , in  tru s t  
o r o therw ise, to persons o r co rpo ra tions, except
as h e re in a fte r provided , in the fo llow ing  cases :
* * * * * * *

T h ird . W h en  the tra n s fe r  is o f p ro p erty  m ade 
by a  resident, o r is o f real p ro p erty  w ith in  th is  
S ta te , o r o f goods, w ares an d  m erchandise w ith -
in th is  S ta te , o r  o f shares o f  stock o f  co rp o ra-
tions o f  th is  S ta te  o r o f n a tiona l bank ing  asso -
ciations located in th is  S ta te , m ade by a  n o n -
residen t, by deed, g ran t, ba rga in , sale o r g if t  
m ade in con tem plation  o f  the death  o f  the g ra n t-
or, vendor o r  donor, o r in tended  to  take effect in 
possession o r en joym en t a t o r a f te r  such d ea th .”

T h e  C om ptro ller o f  the T rea su ry , in the p resen t m a t-
te r, a f te r  a  carefu l considera tion  o f  the prov isions o f the 
several agreem ents, concluded th a t said  tra n s fe rs  w ere 
in tended  by the parties  to  take effect in  beneficial posses-
sion and  en joym en t only upon  the  death  o f  the donor, 
and  th a t said  tra n s fe rs  w ere, th e re fo re , squarély  w ith in  
the p rov isions o f subd iv ision  3, section 1, o f the T ra n s -
fe r Inheritance  T a x  A ct, in  effect a t the date  o f death  o f 
the decedent.

A tten tio n  is p a rticu la rly  d irected  to  the  p rov isions o f  
the several tru s t  agreem ents, all o f w hich are- su b stan -
tia lly  the sam e.

In  the case o f the ag reem en ts betw een the decedent 
and  the Board of Home Missions, tw o (d a ted  N ovem -
ber 19, 1912; J a n u a ry  14, 1913; S ta te  o f Case, N o. 1, 
pp. 21 and  25, 2 6 ) con tained  the fo llow ing  p ro v is io n s : 

“ W itn esse th  : T h e  said  Rev. W illiam  E .
H oneym an, d esiring  to  m ake a d ona tion  o f th ree 
thousand  do llars ($ 3 ,0 0 0 ) to  the said  B oard ,

«
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hereby  pays to  it, and  the B o ard  receives th a t 
sum  as an  absolu te  g if t  (su b je c t only to  the 
ag reem en t on the p a r t o f the B o ard  h e re in a fte r 
ex p re ssed ), to  be devoted  to  the general uses and 
purposes o f the B o ard  o f H o m e M issions o f  the 
P re sb y te ria n  C hurch. A nd , in considera tion  
th e reo f, the  B oard  hereby  ag rees th a t so long  as 
said R ev. W illiam  E . H oneym an , o r H a r r ie t  L. 
H oneym an , h is w ife , shall live (w ith  the p rov iso  
h e re in a f te r m e n tio n ed ), b u t no  longer, it w ill pay 
to them  o r the su rv iv o r o f  them  the  annual sum  
o f one h u n d red  e igh ty  do lla rs  ($ 1 8 0 ) ,  in sem i-
annual paym en ts.”

T h e  th ird  agreem en t betw een the decedent and  the 
Board of Home Missions, da ted  N ovem ber 19, 1912, as 
am ended by agreem en t dated  N ovem ber 28, 1916, con-
tained  the fo llow ing  p ro v is io n s :

“ W itn e s s e th : T h e  said  R ev. W illiam  E .
H oneym an , d esirin g  to  m ake a  d o n a tio n  o f  tw o 
thousand  do llars ($ 2 ,0 0 0 ) to  the said  B oard , 
hereby  pays to  it and  the B o ard  receives th a t sum  
as an  absolu te  g if t  (su b jec t only to  the ag reem en t 
on the p a rt o f  the B oard  h e re in a f te r  e x p re ssed ), 
to  be devoted to  such uses an d  purposes as a re  
h e re in a f te r  p ro v id e d ; and, in considera tion  th e re -
o f, the B oard  hereby  agrees, th a t so long  as said 
R ev. W illiam  E . H oneym an , o r H a rr ie t  L. 
H oneym an , h is w ife , shall live (w ith  the p rov iso  
h e re in a fte r m en tio n ed ), bu t no longer, it w ill pay 
to  them  o r the su rv iv o r o f  them  the annual sum  
o f  one h u n d red  tw en ty  do llars ($ 1 2 0 ) , in sem i-
annual paym ents, as fo llow s.”

E ach  o f the ag reem en ts betw een the decedent and  the 
Board of Foreign Missions con tained  the fo llow ing  p ro -
v isions :

“W itn e s s e th : T h e  said  W illiam  E . H o n ey -
m an, d esiring  to m ake a  d o n a tio n  o f  tw o  th o u -
sand do llars ($ 2 ,0 0 0 ) , to  the sa id  B oard , hereby  
pays to  it and  the B o ard  receives th a t sum  as
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an absolute g if t  (¡subject only to the agreem ent 
on the part o f the said B oard here inafter ex-
pressed),, to be devoted to the general uses and 
purposes o f  the B oard. A nd, in consideration 
thereo f the B oard  agrees th a t so long as  the said 
W illiam  E. H oneym an shall live, bu t no longer, 
it  will pay to h in r the annual: sum o f one hundred  
and tw enty  dollars ($ 1 2 0 ) , as fo llow s: 
* * * * * *  *

A nd, in the event o f  the death  o f the said W il-
liam E. H oneym an, should h is  wife,. H a rrie t L. 
H oneym an, survive him , an annual paym ent o f 
one hundred  and tw enty  dollars ($ 1 2 0 ) to  be 
m ade to  her du ring  her life tim e.”

W hile the tran sfe rs  are stated by the tru s t agreem ents 
to be absolute g ifts, it will be noted under each o f the 
agreem ents th a t said g ifts  are “ (sub jec t only to  the 
agreem ent on the p a rt o f  the B oard  here inafter ex-
pressed)»” I t  is respectfully  subm itted th a t the agree-
m ent upon the part o f  the B oard  as m entioned in each 
case w as to pay  the decedent a sum  equivalent to an an -
nual income o f  six per cent on the p roperty  transfe rred .

T h is  is no t a  case involving absolute tran sfe rs  by a 
donor, du ring  h isd ifetim e w hereby he releases all rig h t to 
and in terest in the p roperty  conveyed. In  the present 
m atte r the decedent, so long as he should live and upon 
his death his w ife, i f  she should survive him , w as to  re-
ceive a, sum substantially  equivalent to the income on the 
property  transfe rred . C ertainly the beneficial possession 
and enjpym ent o f  the p roperty  could no t pass to  the 
donees so, long as the decedent o r his w ife was living. 
T he beneficial possession and en joym ent of. the property  
was- deferred  until the death o f the surv ivor o f these 
tw o persons. I t  cannot be contended th a t the respective 
B oards w ere entitled to the beneficial en joym ent o f  this 
p roperty  w hen they continued to pay ou t as m uch as 
they received.

This question has been before the courts of this State 
in several instances
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M atter of Carter v. Bugbee, 91 N. J. Law, 
page 438 ; affirmed, 92 N. J. Law, page 390..

American Board of Commissioners for For-
eign Missions v. N. A . K . Bugbee, etc., 98 N. J. 
Law, page 8 4 ; affirmed, Congregational Home 
Missionary Society  v. N. A. K . Bugbee, etc., 127 
Atl. Rep.-, page 192 (3  N. J. A dv. Rep., page 
3 3 5 ).
. M atter of the Estate of Charles E. W. Harvey, 
deceased, 2 N. J. Misc. Rep., page 247;  affirmed 
3 N. J. Misc. Rep., page 435.

M atter of Bottomley, 92 N. J. Equity, page
202.

Sim ilar cases have been passed upon by the courts o f 
m any o f the o ther States, o f w hich the follow ing are  a 
fe w :

Reish, Adm ., v. Commonwealth of Pa., 106 
Pa. St. Rep., page 521.

Todd’s Estate, 237 Pa. St. Rep., page 466. 
M atter of Cornell, 170 N. Y. Rep., page 423. 
M atter o f Brandreth, 169 N. Y. Rep., page 

437.
M atter o f Kenny, 194 N. Y. Rep., page 281. 
In re Dobson’s Estate, 132 N. Y. Supp., page 

472.
In re Spring, 136 N. Y. Supp., page 174 .' 
M atter of Seaman, 147 N. Y. Rep., page 69. 
Crocker v. Shaw, 174 Mass., page 266.
Re Riddle, 19 Phila., page 105.
In re Jones, 120 N. Y. Supp., page 862.
People v. Kelly, 218 III., page 509.

T he appellants in the present m atter contend th a t since 
the title to the p roperty  under each o f  the respective 
agreem ents vested absolutely as o f the date o f the tra n s-
fer there can be no tax  assessed thereon as o f the date 
o f the death o f the donor. T h is  exact po in t has been 
passed upon in th is S tate  by the P rerogative  C ourt, the 
Suprem e C ourt and the C ourt o f E r ro rs  and Appeals, 
and in each instance it has been held th a t the tran sfe rs
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w ere .sub jec t to the provisions o f the Inheritance T a x  
A ct as intended to pass p roperty  in beneficial possession 
and  enjoym ent a t the death o f the settlor, regardless as 
to w hether or not the tran sfe r o f title in the first instance 
was absolute o r revocab le :

Carter v. Bugbee, 91 N. J. Law, page 438 ; a f -
firm ed 92 N. J. Law, page 390.

American Board of Commissioners for For-
eign Missions v. N. A. K . Bugbee, etc., $8 N. J. . 
Law, page 84 ; affirmed, Congregational Home 
Missionary Society  v. N. A. K . Bugbee, etc., 
127 A t l  Rep., page 192 (3  N. J. Ad. Rep., 
page 335.)

M atter of the Estate of Charles E . W. H ar-
vey, deceased, 2 N. J. Misc. Rep., page 247; a f -
firm ed 3 N. J. Misc. Rep., page 435.

In  the m atter o f Carter v. Bugbee, 91 N. J. Law, page 
438, the first case to come before the courts o f th is S tate  
involving an agreem ent o f th is nature, the Suprem e 
C ourt determ ined th a t w here a certain  tru s t deed, exe-
cuted in 1911, conveyed personal p roperty  to  a trustee 
w ith a direction to  pay the income to the donor during  
his lifetim e and a fte r  his death to pay the corpus in  des-
ignated proportions to certain  persons, there w as a tra n s-
fer to  take effect in beneficial possession and  enjoym ent 
a t o r a fte r  the death o f the donor, and th a t such tran sfe r 
did no t take effect w hen the tru s t deed was executed and 
delivered, bu t only a t the death  o f the donor. Follow -
ing the N ew  Y ork  decisions in the M atter of Green, 
M atter of Brandreth, and M atter of Cornell, the S u -
prem e C ourt arrived  a t the follow ing conclusion :

“T hus, it seems to  have been settled by the 
C ourt of Appeals o f N ew  Y ork  th a t such a re -
m ainder, a fte r  a life estate, given by a tru s t deed, 
is subject to the tran sfe r tax  which the law im -
poses when the rig h t to  its possession or en joy-
m ent m atures. T he statu tes o f both S tates m ake 
a d istinction between property  passing by will, 
and property  passing by deed intended to take
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effect in possession o r enjoym ent a fte r the death 
o f the settlor, the la tter re fe rrin g  to a g if t causa 
mortis having  the effect, by a d ifferent m ethod, 
o f a will o r intestacy. A  will takes effect a t the 
death o f the testato r, and  all estates which it cre-
ates then become fixed and  subject to  such taxes 
as are then imposable by law, and the righ ts  o f 
legatees thereunder have a status no t to  be altered 
fo r the purpose o f taxation , bu t are  subjected to 
any change in the law m ade a fte r  the execution of 
the will and before te s ta to r’s death, and  a tru s t 
deed which donatio causa mortis, produces the 
same result by ano ther m ethod, is governed by 
the same rule. See also Crocker v. Shaw, 174 
Mass., 266.” * * *

“ In  the case under review  we have a deed in 
w hich the rem ainders are  intended to  take effect 
in possession or enjoym ent a t o r a f te r  the death 
o f the settlor, which is w ith in  the w ords o f the 
last clause o f section 3 o f the statu te. I t  w as 
also m ade in contem plation o f death, because the 
g ifts  were not effective until th a t event happened, 
and thus w ithin the term s o f the nex t preceding 
sentence o r clause. W e are  o f opinion th a t the 
tran sfe rs  contem plated by the statu te  did not take 
effect until the death o f the settlor, and are  sub-
ject to the tran sfe r tax  im posed by the statu te  
then in force.”

T h is  case was affirmed by the C ourt o f E rro rs , and 
Appeals. ( M atter of Carter v. Bughee, 92 N . J. Law, 
page 390.)

T he next case before the upper courts was the M atter 
of American Board of Commissioners'for Foreign M is-
sions v. N. A . K . Bughee, etc., 98 N. J. Law, page 84. 
In  th a t case a certio rari w as taken to  review  the legality  
o f an assessm ent by the C om ptroller o f the T reasu ry , 
and the Suprem e C ourt again  followed its previous ru l-
ing as laid dow n in the M atter of Carter v. Bughee, 
supra. T he case involved a deed o f tru s t w hereby the
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decedent conveyed absolutely the legal title to  certain  
personal p roperty  to  the A m erican B oard  o f C om m is-
sioners fo r F oreign  .M issions w ith the provision tha t 
tw o-th irds o f the annual income of the investm ents was 
to be paid to  M r. and M rs. K enney, and a fte r  the decease 
o f either o f these persons, there should be paid to  the 
surv ivor one-half o f the income, .and upon the death o f 
the surv ivor the fund was to be held as a perm anent fund 
to be invested and reinvested fo r the benefit o f the A m er-
ican Board.

T he appellants in th a t case contended th a t the property  
assigned to  the B oard  vested absolutely in it as of the 
dates of the deeds of trust, since the deeds were irre-
vocable and in no manner contingent or defeasible. T he 
C ourt in disposing o f th is question stated th a t it was 
quite obvious th a t the deeds o f tru s t w ere no m ore than  
tran sfe rs  to the prosecutor o f the m ere naked legal title 
to the property  in which the donor expressly reserved 
and postponed the happening o f an actual tran sfe r o f 
the full possession and enjoym ent o f the p roperty  until 
the death  o f him self and his w ife. T he C ourt also laid 
dow n the rule th a t the date o f death  o f the donor and no t 
the date o f the execution o f the deeds w as to  control as 
to the tim e when the tax  should be imposed. M r. Justice 
K alisch, speaking fo r the C ourt (98  Law , a t page 8 5 ), 
s a id :

“ I t  is quite obvious th a t the deeds o f tru s t 
w ere no m ore than  tran sfe rs  to  the prosecutor 
o f  the m ere naked legal title to  the property , in 
w hich the donor expressly reserved and postponed 
the happening of an actual tra n sfe r o f the full 
possession or enjoym ent o f the p roperty  by the 
prosecutor till a f te r  the death o f him self and his 
w ife. T h is  is clearly expressed in the resolution 
o f acceptance, w here it appears th a t the donation 
was to become the absolute p roperty  o f the prose-
cutor only w hen it had fulfilled the condition upon 
w hich the donation  w as made.
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W e th ink  the facts o f th is case fall clearly 
w ith in  and are controlled by the principle enunci-
ated in Carter v. Bugbee, 91 N . J. Law  438 ; 92 
Id. 390.

“T he second and only o ther reason urged  by 
counsel o f prosecutor against the valid ity  o f the 
assessm ent is th a t a t the tim e o f the execution 
o f the deeds o f tru s t the sta tu te  did not impose a 
tra n sfe r inheritance tax  upon p roperty  passing to 
benevolent and charitable institu tions and o rg an -
izations. A s we hold th a t the absolute tran sfe rs  
o f the property  took place a t the tim e o f the 
death  o f the donor and  his w ife, and no t a t the 
tim e o f the execution o f the deeds o f tru s t, it be-
comes m anifest th a t the objection m ade is w ithou t 
legal fo rce.”

In  the American Board Case, as here, the legal title to 
the p roperty  vested in the donee on the execution o f the 
deeds, but the C ourt determ ined th a t th is w as no t suffi-
cient to. take the tra n sfe r beyond the statu te. T he C ourt 
held th a t it was the reservation  by the donor o f the in-
come from  the p roperty  th a t b rough t the tra n sfe r w ith in  
the statu te. T h is  case on appeal to the C ourt o f E r ro rs  
and Appeals w as unanim ously affirmed. {Congregation-
al Home M issionary Society  v. Bugbee, 127 A tl. Rep., p. 
192; 3 N. J. A dv. Rep., p. 335.)

T he decedent’s righ ts in the present case were as great, 
if not greater,- a f te r  the tra n s fe r  o f the legal title, as 
they w ere before, and the donee, while vested w ith  the. 
legal title, was no t entitled to  the beneficial possession 
and 'en joym ent o f the p roperty  since there was specifical-
ly reserved to the donor a yearly sum  which w as equiva-
lent to  the income from  the property. I t  is this reserva-
tion by the donor which brings the tra n s fe r  w ith in  the 
provisions o f the act. W hen a s trin g  has been attached  
by the doiior to the th ing  given, by m eans o f w hich he 
can draw  back to  him self the income from  the p roperty  
transfe rred , he has- m ade a tran sfe r o f p roperty  w hich 
can only take effect in enjoym ent a fte r his death.
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All o f the points a t issue have been directly raised and 
passed upon by the Suprem e C ourt in the m atter o f :

William Douglas Moore, as executor of the 
Last W ill and Testament of Charles B. W . H ar-
vey, deceased, v. Newton A. K . Bughee, etc., 3 N . 
J. Misc. Rep., page 435.

A ffirm ing M atter of Estate of Charles B. W . 
H arvey, 2 N . J. Misc. Rep., page 247.

In  th a t case, the decedent, Charles E . W . H arvey , 
tran sfe rred  absolutely to  the B oard  o f T rustees o f the 
M oravian College and Theological Sem inary  o f Bethle-
hem, Pa., certain  real p roperty  and the sum  o f $25,000 
in cash, upon the agreem ent th a t said B oard  o f T rustees 
would cause to be paid to  the donor in terest on the said 
sum  o f $25,-000 from  the date o f paym ent a t the ra te  of 
five per cent y e r  annum  during  his na tu ra l life, and  per-
m it the donor to occupy the real property  as long as he 
should live— ren t free. T he provision o f the agree-
m ent, w ith  respect to the cash donation, w as not to  pay 
the donor the income from  the fund  transfe rred , but to 
pay him  five per cent in terest on said fund. T h a t is 
exactly w hat is provided in all o f the present agreem ents. 
T he income from  the p roperty  tran sfe rred  is no t re -
served to  the decedent, bu t a sum  in each instance which 
am ounts to  income a t the ra te  o f six  per cent on the 
property  so transfe rred . T here  seems to  be no d is tinc-
tion between a reservation to  the donor o f a yearly sum, 
which in fact is equivalent to  in terest a t a ra te  o f six per 
cent, and a provision w hich directs th a t six  per cent year-
ly shall be paid upon the p roperty  transfe rred . E ith er 
provision would constitute a reservation o f the beneficial 
enjoym ent o f the property.

I t  is the substance and effect o f the entire transaction  
which is to be considered and not the m ere legal form  
thereof.

M atter of Oruis, 223 N. Y. Rep., page 1.
M atter of Reish, Adm ., v. Commonwealth of 

Pa., 106 Pa. St. Rep., page 521.
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M atter of Brandreth, 169 N. Y. Rep., page 
437.

In re Dobson’s Estate, 132 N. Y. Supp., page 
472.

M atter of Hall, 119 Atl. Rep., page 669.
In  the M atter of Orvis the C ourt said :

“T he taxability  does not depend upon fraud  
o r an a ttem pt to  eyade the s ta tu te ; nor does it 
depend upon the purpose o r inducem ent o f the 
tr a n s fe r ; no r does it depend upon the form  
given the transfer. T he law searches ou t the 
reality  and is not halted o r controlled by the 
form . ( M atter of Gould, 156 N. Y. 423.) T he 
m easure determ ining the liability o r freedom  
from  liability to the tax  is the nature, the essence, 
the effect o f the transfe r. I f , in tru th , it, in e f-
fect, bestows, under s ta tu to ry  conditions, a 
bounty or benefaction and is not a tra n sfe r fo r 
m oney’s w orth, it is taxable.”

In  the M atter of Reish the C ourt s a id :
“I t  is true  the obligation o f the bond was not 

inserted  as a condition o r reservation in the deed, 
it was in form  a m ere personal obligation ; but 
th is contention does no t involve a technical ques.- 
tion  o f title no r o f lien, the whole m atte r depends 
upon a single fact, w hether or not the tran sfe r 
was m ade or intended to take effect, in enjoym ent 
a t the death o f the g ran to r. T he  policy o f the 
law will not perm it the ow ner o f an  estate to de-
feat the plain provisions o f the collateral inheri-
tance law by any device w hich secures to him , fo r 
life, the income, profits and enjoym ent th e reo f; 
it m ust be by such a conveyance as parts  w ith  the 
possession, the title, and the enjoym ent in the 
g ra n to r’s lifetim e.”

In  passing upon the question as to w hat constitutes a 
reservation  o f income in property  transfe rred , Vice O r-
d inary  B uchanan, in the M atter of the Estate of Charles 
E. W. H arvey, supra, said :
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“ U ntil te sta to r’s death he him self retained the 
beneficial enjoym ent o f the property. So also 
w ith the $25,000. H e retained the beneficial en-
joym ent o f th a t du ring  his lifetim e, fo r by the 
term s of the agreem ent the donee was to pay him  
‘in terest’ on th a t very sum  of $25,000 du ring  his 
life, a t five per cent, (w hich is the generally ac 
cepted o rd inary  rate fo r safe  investm ent in-
co m e).’,’

T he facts as before the C ourt in the H arvey Case 
show th a t the $25,000 ' fund  had been tran sfe rred  to 
the donee on A pril 17, 1907, and th a t th is fund  had been 
expended by the donee in the erection and equipm ent of 
certain  buildings, the purpose fo r which the tran sfe r 
w as made. So th a t in fact, a t the tim e o f the decedent’s 
death, the original fund  o f $25,000 w as no t being con-
tinued in tru s t by the donee and the income from  tha t 
identical fund  paid to C harles E. W . H arvey , the donor. 
T he donor was entitled to  receive under the provisions 
o f the agreem ent the sum  o f $1,250 yearly, o r five per 
cent, o f the sum of $25,000. T h is  reservation to the 
donor, the C ourt held, was equivalent to  the income from  
the p roperty  as long as he lived, and that, therefore , the 
beneficial possession and enjoym ent o f the corpus did 
not pass until the death o f the donor.

T h is  establishes a logical in terpre ta tion  o f the act and 
affords a w orkable rule. C ertain ly  there should be no 
distinction between a case reserving to  the donor a speci-
fied sum, in fact equivalent to a fixed ra te  o f interest, 
and  a case in which a specified ra te  is stated. T he actual 
result is the same, and  as held by the P rerogative  C ourt 
in the H arvey Matter, if  the reservation  is substantially  
equivalent to the income from  the property, the tran sfe r 
should be held taxable. A s said by Vice O rd inary  B u-
chanan in the M atter of Bottomley, 92 N. J. Equity, 
page 2 0 2 ,. at page 207 :

“T he statu te  m akes taxable a g if t  ‘intended to 
take effect in possession o r en joym ent’ a t o r a fte r  
the death o f donor. I t  is difficult to see how
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there could-be m uch enjoym ent by the donee o f 
th is g ift, while he continued to  pay ou t as m uch 
as he received th ere from .”

In  the present case, upon the death' o f the surv ivor of 
the donor and his w ife, the Boards of Home and Foreign 
Missions came into beneficial possession and enjoym ent 
o f the property  transferred , and  no t until then. T hey  
were paying ou t the income to the donor and  his w ife as 
fast as it was received, and fo r th is reason they certainly 
were not in beneficial possession and enjoym ent o f the 
property. E n joym ent o f  the funds takes effect only 
upon the death o f 1 the su rv ivor o f the decedent and his 
wife,. and it is respectfully subm itted  th a t the tran sfe r 
thereof is m ade subject to the provisions o f the  In h e ri-
tance T ax  A ct o f  this State.

T he provisions o f the several agreem ents in the pres-
ent case b ring  them clearly w ith in  the  principles as estab-
lished by the cases o f American Board o f Commissioners 
for Foreign Missions v. N. A, K . Bugbee,, etc. ; Congre-
gational Home Missionary Society, etc., v. Bugbee; 
M atter of Hstate of Charles E . IV. H arvey, deceased, 
and Moore v. Bugbee) Supra.

POINT II.

Thé Conclusions of the Vice-Ordinary.

V ice-O rdinary  Buchanany in disposing o f  the present 
case found, o f the six agreem ents, th a t five w ere no t sub-
ject to the provisions o f the statu te  and th a t one was. 
T he five agreem ents held not to be covered by the sta tu te  
a re  as -follows : !

•Board o f H om e M issions——N ovem ber
19j 1 9 1 2 ,..................................... .. $3,000

B oard o f H om e M issions— Jan u ary
14, 1913, ....................... . .................... ' . . . .  1,000

■Board o f Foreign  M issions— N ovem ber
26, 1912, 2,000



18

B oard of F oreign  M issions— December
3, 1912, ........................................... .............. 3,000

B oard o f F o reign  M issions— Jan u ary
21, 1 9 1 3 , ................. ................ .. 1,000

$ 10,000
T he agreem ent held subject to the statu te  i s :

B oard o f H om e M issions —  O rig inal 
dated as o f N ovem ber 19, 1912— R e-
voked and am ended by an agreem ent 
dated  N ovem ber 28, 1916, . . . . . . . .  $2,000

By reason of the fact th a t all o f the agreem ents ap-
pear to  be substantially  the same, it is difficult to  under-
stand how  the V ice-O rd inary  determ ined th a t five o f 
said agreem ents w ere no t taxable and on the o ther hand  
th a t one o f the agreem ents was taxable. I t  is u rged  
upon the p a rt o f the prosecutor th a t all o f the agree-
m ents are  identical in their u ltim ate purpose and  are 
therefore  either all taxable o r all exempt.

In  closing his opinion holding th a t the g if t by the de-
cedent m ade on N ovem ber 19, 1912, in the am ount o f 
$2,000, to  the B oard o f H om e M issions was subject to  
the provisions of the A ct, the V ice-O rd inary  said (S ta te  
o f Case, N o. 1, page 35) :

“T he agreem ent as to  -this g if t  is th a t it  is to 
be devoted to such uses and purposes as are  here-
in a fte r provided, and  am ong the specified p u r-
poses is the paym ent o f the annual sum  o f $120 
to  the donor fo r life .”

T h is  reasoning appears to be technical and con trary  to 
the widely established and generally accepted in terp re ta-
tion  o f the statu te  th a t transactions o f th is k ind  are  to 
be determ ined no t by their form  and legal technicalities, 
bu t upon the substance and practical result o f the entire 
transaction.

Matter of Orvis, 223 N. Y. Rep., page 1. 
Matter of Reish, Adm., v. Commonwealth of 

Pa., 106 Pa. St. Rep., page 521.
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M atter of Brandreth, 169 N. Y. Rep., page 
437.

In re Dobson’s Estate, 132 N. Y. Supp., page 
472.

M atter of Hall, 119 Atl. Rep., page 669.
In  fact, the V ice-O rdinary  a t the very outset o f his 

opinion (S ta te  o f Case, No. 1, p. 28, folio 10) said :
“ T he question is not o f the form , bu t o f the 

substance of the transaction .”
F ro m  a practical standpoint it cannot be seen how  

there is any substantial difference between any of the 
tra n s fe rs ; each represents a g if t on the p a rt o f the de-
cedent to the donee w ith the proviso th a t he should be 
paid a sum equivalent to in terest a t the rate o f six per 
cent, per annum  upon the p roperty  so transferred .

T he reason fo r the variance in the language of the 
single deed o f tru s t is quite obvious. I t  will be recalled 
th a t th is tru s t was covered by tw o instrum ents, the first 
o f w hich was dated N ovem ber 19, 1912. -The second 
(an  am endm ent o f the orig inal) w as dated N ovem ber 
28, 1916. T he original deed (dated  N ovem ber 19, 
1912) contained the follow ing language:

“W itn e sse th : T he said Rev. W illiam  E .
H oneym an, desiring to  make a donation  o f tw o 
•thousand dollars ($2 ,000) to  the said B oard, 
hereby pays to it, and the B oard receives th a t sum  
as an absolute g if t  (sub ject only to  the agreem ent 
on the p a rt o f the B oard h ere inafter expressed), 
to be devoted to such uses and purposes as are 
hereinafter provided.” * * *

(U nderlin ing  by prosecutor.)
F u rth e r  along in the deed it is provided th a t the fund  

shall be invested as a perm anent fund fo r the use o f the 
W o m an ’s B oard o f H om e M issions, tow ards, first, a 
Scholarship in the N ew  Jersey  A cadem y, a t Logan, 
U tah , and thereafter, should the A cadem y be discon-
tinued, then fo r such school w ork o f a sim ilar character 
as the W o m an ’s B oard m ight direct.
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I t  will therefo re  be noted th a t th is tru s t fund  w as not 
fo r the “general uses and purposes o f the B oard  o f 
H om e M issions” as was the case in everyone of the 
o ther five tran sfe rs , but on the o ther hand w as fo r a 
specific purpose set fo rth  in the body o f the agreem ent, 
hence the application o f  the w ords “ to  such uses and 
purposes as. are h ere inafter provided .”

W hen  am ending th is deed in 1916 they retained the 
form  and phraseology o f the orig inal bu t elim inated all 
provisions fo r the W om an’s B oard and the Academy, 
leaving the fund  fo r thé "general uses and purposes o f 
the B oard o f H om e M issions.” I t  can therefo re  be 
easily seen th a t the w ords re fe rred  to by the V ice-O rdi-
na ry  as being sufficient to  sustain  the ta x  are entirely 
superficial and w ithou t any substantial effect so fa r as 
the actual carry ing  out o f the agreem ent is concerned. 
I t  does seem to  your prosecutor tha t the V ice-O rdinary  
has perm itted  form  to  override substance and effect, con-
tra ry  to  the apparently  w ell-established rule o f construc-
tion in cases o f th is kind.

In  passing upon the non taxab ility  o f the o ther five 
agreem ents the C ourt discussed the case from  m any 
angles. A t th is particu lar point it m igh t be noted, how -
ever, th a t no attem pt w as m ade to d istinguish  the state 
o f facts ex isting  in the present case from  those in the 
M atter of the Estate of Charles E. W . H arvey, 2 N: J. 
Mi&ç. Rép., page 247 aff’d. Moore, etc., v. Bugbee, 3 
N.. J. Mise. Rep., page 435. A s has hereinbefore been 
pointed out, th is is one o f the cases relied upon by the 
prosecutor fo r sustain ing  the assessm ent under review.

T he C ourt does m ake m ention, how ever, o f the M at-
ter of Harvey. (S ta te  o f Case, N o. 1, p. 28 .) In  
speaking briefly o f th a t case the C ourt said th a t the 
donor-gave  $25,000 in cash w ith  the contem poraneous 
agreem ent th a t the donee was to  pay the donor five per 
cent-in terest du ring  his life, w hich the C ourt states, was 
o n ly '“obviously a loan a t in terest fo r the d o n o r’s life 
and a g if t  a t his death .” E xception to  th is statem ent 
m ust be taken. T he  g if t o f $25,000 in cash in the
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Harvey Case was ari ou trigh t donation upon the part o f 
the donor to the M oravian College. T h is  donation was 
accepted, and in fact, w ithin a very sho rt tim e, was ex -
pended fo r a library  building fo r the use o f the college. 
I t  could not, under any circum stances, be determ ined a 
loan fo r the dono r’s life w ith a g if t  a t his death. T he 
g ift, as was conceded by the C om ptroller in the Matter 
of Harvey, was absolute a t the tim e o f the d raw ing  o f 
the agreem ent, bu t it was contended, and  finally sus-
tained by the Court, th a t the tran sfe r o f th e  actual bene-
ficial possession arid enjoym ent o f the p roperty  w as post-
poned until the dono r’s death and therefore  w ith in  the 
provisions o f the T ran sfe r Inheritance T a x  A ct o f this 
State.

In  o rder th a t the strik ing  sim ilarity  o f the Harvey ' 
Case to  the present one m ay be show n,.a  com parison o f 
the tru s t agreem ent in the fo rm er case w ith  one o f the 
agreem ents in the case sub judice will be m a d e :

Harvey Case.
“This agreement, in duplicate, 

made and entered into this 17th 
day of April, A. D. nineteen 
hundred and seven (1907), be-
tween Charles E. W. Harvey, 
of the Borough of Glen Ridge, 
N. J., party of the first part, 
and the board of Trustees of 
the Moravian College and Theo-
logical Seminary, of Bethlehem, 
Pa., party of the second part;

“Whereas, The party of the 
first part and his late brother, 
John Cennick Harvey, were de-
sirous of erecting and equipping 
a new wing or addition to the 
present buildings of the above- 
named College Seminary, at 
Bethlehem, Pa., as and for a IE 
brary, and to this end heretofore 
submitted a proposition outlin-
ing their plans generally, which 
the party of the second part ap-
proved and accepted,

* *  *

Present Case.
“This agreement, made and en-

tered into the nineteenth day of 
November in the year nineteen 
hundred and twelve, between the 
Rev. William E. Honeyman, of 
Plainfield in the County of 
Union and State of New Jer-
sey, of the first part, and the 
Board of Home Missions of the 
Presbyterian Church in the 
United States of America, of 
the second part.

“Witnesseth : The said Rev.
William E. Honeyman, desiring 
to make a donation of three 
thousand dollars ($3,000) to the 
said Board receives that sum as 
an absolute gift (subject only 
to the agreement on the part of 
the Board hereinafter ex-
pressed), to be devoted to the 
general uses and purposes of the 
Board of Home Missions of the 
Presbyterian Church.



22

“Now, therefore, in considera-
tion of the premises and of the 
sum of one dollar paid by the 
party of the first part to the 
party of the second part, the 
receipt whereof is hereby ac-
knowledged, and of the cove-
nants and agreements herein 
contained, it is mutually cove-
nanted and agreed by and be-
tween the parties hereto as fol-
lows, to w it:

“First: The party of the
first part shall pay or cause to 
be paid to the party of the sec-
ond part, within sixty days upon 
the execution hereof, the sum 
of twenty-five thousand dollars 
($25,000).

“Second: The party of the
second part shall pay or cause 
to be paid to the party of the 
first, interest on the said sum of 
twenty-five thousand dollars, 
from the date of payment and 
receipt thereof as aforesaid, at 
and after the rate of five (5) 
per cent per annum, payable 
quarterly on the first days of 
July, October, January and 
April in each and every year, 
during the natural life of the 
party of the first part, and upon 
his death such interest shall 
wholly cease and determine.

*  *  *

“Sixth: . The party of the 
second part shall forthwith upon 
the receipt of the said sum of 
twenty-five thousand dollars, or 
sooner if in their judgment ad-
visable, begin and diligently 
prosecute the erection of a new 
college building, at the south-
erly end thereof, to be known as 
the Harvey Memorial Library, 
and to equip the same with fur-
nishings, shelving, etc., all sub-
stantially as proposed and shown 
in the plans, drawings and speci-

“And, in consideration there-
of, the Board hereby agrees that 
so long as said Rev. William 
E. Honeyman or Harriet L. 
Honeyman his wife, shall live 
(with the proviso hereinafter 
mentioned), but no longer, it 
will pay to them or the survivor 
of them the annual sum of one 
hundred and eighty dollars 
($180),” * * *



23
fications heretofore made and 
prepared by A. W. Leh, archi-
tect, and shall use and expend 
in such erection and construction 
the said Harvey Memorial Li-
brary Fund, to an amount ap-
proximately of said sum of 
$25,000.

“Seventh: It is understood
that it is the desire and purpose 
of the party of the first part 
that the said Harvey Memorial 
Library shall be erected and 
completed and its usefulness 
added to the efficiency of the 
college and seminary as soon as 
may be, and, if possible, during 
the lifetime of the party of the 
first part.”

C areful com parison o f the principal provisions o f the 
tw o agreem ents shows very clearly the ir likeness. M r. 
H aryey  (the  donor) du ring  his lifetim e m ade an abso-
lute, irrevocable tran sfe r o f tw enty-five thousand  dol-
lars ($25 ,000) to the M oravian College, w hich am ount 
w as to be received by it and im m ediately expended fo r 
the erection o f a library. T he build ing was, as a m atter 
o f fact, erected m any years before M r. H a rv ey ’s death. 
T he College on its part was to pay M r. H arv ey  in terest 
on the sum of twenty-five thousand dollars ($25 ,000) 
a t the ra te  o f five (5 )  per cent, per annum  du rin g  h is 
na tu ra l life. T h is was substantially a reservation  by the 
donor o f the income from  the p roperty  tran sfe rred , as 
w as held by the courts in th a t case.

In  the present suit the donor, in each instance, tra n s-
ferred  specified sums to the B oards o f H om e and  F o r -
eign M issions as an absolute, irrevocable g ift, and  the 
B oards on their part agreed to pay the donor a stipu-
lated sum on the funds transferred , which, in each in -
stance, w as figured upon the basis o f in terest a t the rate 
o f six per centum  per annum , du rin g  the term  o f his 
na tu ra l life. T ransfe rs , both in the H arv ey  case and 
the present one, were absolute. T he title to the fund  and 
the rig h t o f possession thereof passed im m ediately in
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each instance. T he sum  o f twenty-five thousand dol-
lars ($25 ,000) tran sfe rred  in the fo rm er w as lost sight 
o f im m ediately upon its application in the erection o f the 
library. Likewise, in the in stan t case the sum s tra n s -
ferred  were m erged w ith the general funds o f the cor-
poration, lost sight o f as a separate tran sfe r, and, so 
fa r  as the decedent was concerned, forever beyond his 
reach. N evertheless, he w as entitled, under the agree-
m ent, to  receive a sum  equivalent to the income on the 
fund  transferred . Ju s t w here there is any substantial 
difference between the form  of the tru s t agreem ents in 
the present case and in the Matter of Harvey, o r w here 
there is any substantial difference in the facts ex isting  
in either case, is no t clear to your prosecutor. I t  seems 
certain  th a t the reservation by the donor, in both  o f 
these cases, o f the income from  the fund  transferred , 
brings said tran sfe rs  squarely w ith in  the provisions of 
the T ra n s fe r  Inheritance T a x  A ct o f th is S tate. #T h a t 
hum an desire w hich seeks to  fasten  a s tring  to the in -
tended g ift, is the one thing, if  exercised, th a t in sub- 
stancq reserves the beneficial possession and  enjoym ent 
o f the p roperty  tran sfe rred  to the donor and, therefore, 
subjects it to the tax .

A fte r re fe rrin g  to m any cases holding the tran sfe rs  
taxable, the C ourt says (S ta te  o f Case, N o. 1, p. 29 ) : 

“ Based upon these cases (an d  sim ilar ad ju d i-
cations in o ther ju risd ic tions) an argum ent by 
analogy is readily erected, th a t any tra n sfe r in a 
transaction  w hereof the net substance and  result 
is th a t the tran sfe ro r is provided w ith  an  income 
fo r life equal to, o r g rea ter than, the income 
w hich he could have derived by w ay of annual 
income from  the p roperty  tran sfe rred  by him  ( if  
he had kept it instead of tra n sfe rrin g  i t)  is ,a 
tran sfe r com ing under the term s o f the statu te  
and taxable.”

Follow ing th is statem ent is the q u e ry : “ B ut is such
an argum ent sound?”
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T he Count says th a t it m ust be conceded! th a t  a tran s-
fer fo r which consideration is- received by the tra n sfe ro r 
is n o t per se taxable under the statute, w hether such con-
sideration be equal to* g rea ter or less than  the value o f 
the th ing  transferred .

I t  is urged upon .the p a r t  o f  the prosecutor th a t the 
m ere existence o f consideration is not sufficient to take 
a tran sfe r beyond the statute. T he consideration* m ust 
be adeqiiate.

M atter of Mall.,. 9 4  A(. / .  Eg.,. page 398.
In re Bottmnley, 92 N. J. Eg., page 202.

T o  use the V ice-O rdinary’s~ own* w ords in the M atter 
of Hall, supra :

“ I t is the essential character o f the transaction  
which i s  to be looked at, not the m ere legal form  
thereof. * * * A ppellants w ould scarcely con-
tend th a t a tran sfe r m ade in contem plation o f 
death o r to take effect a t death, consisting in an 
exchange, w ith due legal form ality , w hereby de-
cedent conveyed to the beneficiary securities 
w orth  $100,000 in return? fo r a  bu ild ing lot 
worth- $500, would n o t be taxable;”

In- the course o f the opinion reference is m ade to  a 
conveyance by a fa ther to h is son o f  “a residence w orth  
$50,000 in exchange fo r a small residence w orth  only 
$10,000 .” I t  is no t clearly understood ju s t how  this 
exam ple is in any way connected w ith the p resent case. 
In  fact, it i s  conceded th a t such a transaction  would not 
be tax ab le ; provided, of course, th a t the same was- not 
carried* out in contem plation o f  the death o f  the father, 
or w ith a reservation to him  du ring  his lifetim e o f an 
in terest in the property  so conveyed. In  fact, tran sfe rs  
fully concluded d u rin g  the lifetim e o f th e  donor have 
never in any  instance been subject to the provisions o f 
the Inheritance T ax  A ct and? could n o t be so reached 
under the ac t unless, a s  above stated,, there was the ele-
m ent o f  contem plation o f  death upon the p a rt o f  the 
donor,, o r a reservation! o f a substantial in terest in the 
p roperty  conveyed! until his- death;
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T he V ice-O rdinary , in speaking of the criterion  set 
up by the statute, says th a t ' it does not declare th a t a 
transaction  is taxable “if  it is such th a t the result thereof 
is to  leave the tran sfe ro r w ith an annual income fo r life 
equal to  or greater than  the income w hich he w ould or 
could have derived from  the p roperty  tran sfe rred  had  he 
retained it.”

E xception to th is declaration o f the C ourt m ust also be 
taken by the prosecutor. I t  is contended upon the part 
o f the prosecutor th a t m any tran sfe rs  w hereby the do-
nors thereof received an annual income fo r life equal to 
the income upon the p roperty  tran sfe rred  have been held 
in num erous cases, no t only in th is ju risd iction , but 
th roughou t the country, to be intended to  take effect in 
beneficial possession or enjoym ent only a t death and 
therefore  w ithin the term s of the statute.

Matter of Carter v. Bugbee, supra.
Matter of American Board of Commissioners 

for Foreign Missions v. N. A. K. Bugbee, supra.
Congregational Home Missionary Society v. 

Bugbee, supra.
Matter of Charles E . W. Harvey, supra. 

and num erous o ther cases o f o ther ju risd ic tions m ore 
fully re fe rred  to  hereinbefore.

T he statu te, w hich provides fo r the tax in g  of all 
tran sfe rs  o f p roperty  by deed, g ran t, bargain , sale, etc., 
which are  intended to  take effect in beneficial possession 
or enjoym ent a t o r a fte r  the death o f the donor, has 
been firm ly established by the above cases to  re fe r to 
those transactions w herein the donor m akes a g if t  o f 
property, reserving to  him self the income or its equiva-
lent du ring  his natu ra l life.

T he C ourt states the proposition th a t in the present 
m atter the decedent could have taken $4,000 and  p u r-
chased an annuity  from  a life insurance com pany pay-
able to him self and  then tu rn  the $8,000 over to  the 
donees, in w hich event he contends, and  rightly , th a t \ 
there w ould be no tax . A s to  th is the prosecutor a g re e s ; 
bu t th a t is no t w hat w as done. U nder the proposition
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as outlined by the C ourt there are tw o separate and  very 
distinct transactions— one is a purchase fo r valuable con-
sideration and the o ther is a gift, neither o f w hich w ould 
be taxable, providing, o f course, the donor was no t in 
contem plation o f death w hen he m ade the gift. In  the 
first transaction the decedent fo r full valuable considera-
tion would contract w ith an insurance com pany fo r the 
purchase o f an annuity, no elem ent o f a g if t  w hatsoever 
being involved. In  the second transaction  (th e  tran sfe r 
o f the $8 ,000), there would be an  absolute g if t  by the 
donor, which likewise could no t be reached by the act 
unless, m ade under circum stances as above re fe rred  to. 
H ow ever, tha t is not w hat was done in the present m at-
ter, as is shown by the state o f facts.

T he V ice-O rdinary  urges th a t the tra n sfe r to the 
donee in the present m atter was im m ediate and  absolute. 
T h is  is readily conceded by the prosecutor, bu t it cannot 
be seen how  such fact can in any m anner affect the s itua-
tion in  view o f the decisions o f the Suprem e C ourt and 
the C ourt o f E rro rs  and Appeals in  the Matter of Ameri- . 
can Board of Commissioners for Foreign Missions; af­
firmed on appeal, Congregational Home Missionary So­
ciety, etc., v. N. A. K . Bugbee; Matter of Moore v. 
Bugbee, supra.

T he V ice-O rdinary  states th a t the prom ise o f the 
donee to  pay the donor fo r life an annual sum, w hich is 
in fact equal to  six per cent, o f the value o f the th ing  
tran sfe rred , is entirely separate from  and independent 
o f the th ing  actually transferred . A s hereinbefore 
urged, the tran sfe r by the donor to  the donee and  the 
paym ent back by the donees o f in terest a t the ra te  o f six 
per cent, per annum  upon the value o f the p roperty  tra n s-
ferred  is only one transaction  and should be so consid-
ered.

Matter of Reish, Adm., v. Commonwealth of 
Pa., 106 Pa. St., page 521.

Matter of Brandreth, 169 New York, page 
437. '
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In re Dobson's Estate, 132 N. Y. Supp., page 
472.

In  the Matter of Reish, supra, the C ourt sa id  :
* * * T he deed and the bond w ere contem -

poraneous, the execution and  delivery o f both 
^constituted a single transac tion ; the deed w as 
absolute, I t  contained no condition, it w as w ith -
out reservation:; bu t the bond, although in the 
form  <of a m ere personal obligation, was in effect, 
we think, as reg a rd s  the collateral inheritance 
tax , a postponem ent o f the tim e of enjoym ent, a 
reservation o f th e  income and profits o f the prop-
erty  d a rin g  the lifetim e o f the g ran tor.

“ * * * I t  is tru e , th e  obligation 'of the bond 
w as not inserted  as a condition or reservation in 
the deed, it w as in form  a m ere personal obliga-
tion.; bu t th is  contention does n o t involve a tech-
nical question <otf title no r o f lien, the whole m at-
ter depends upon the single fac t w hether or no t 
the tra n s fe r  was m ade or intended to  take  effect 
in enjoym ent a t  the death o f the g ran to r.”

See also statem ent o f th e  C o u rt in Matter of Bran- 
dreth, supra.

“ * * * T he tw o instrum ents, th e  tr a n s -
fer o f the stock to the daughters and th e  g ran t 
o f the  dividends and the rig h t to vote fro m  the 
daughters to the ir fa ther being executed a t th e  
same time, m ust be construed to g e th er as a single 
agreem ent. * * * T he effect o f these in s tru -
m ents w as to  tra n s fe r  to  the daughters the re -
m ainder o f the stock a f te r  the d o n o r’s death, re -
serving to  the la tte r an estate fo r fife.”

T o  the sam e effect is the decision In re Dobson’s E s ­
tate, supra.

“ I t  seems clear th a t the deed and lease, having 
been executed and delivered on the same day p u r-
suant to agreem ent therefo r, constitu te one tra n s-
action and m ust be considered as a single agree-
m ent.”
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T he assessm ent by the C om ptroller o f the T reasu ry  in 
the H arvey Case w as sustained by the P rerogative  C ourt 
and the conclusions o f th a t C ourt upheld on certiorari. 
T he assessm ent in the present case has been set aside by 
the same courts, although, it is respectfully subm itted, 
the cases, both in fo rm  and substance, a re  identical. 
Surely but one conclusion can come from  identical sta te-
m ents o f fact.

In  sum m arizing it it respectfully  urged th a t the facts 
ex isting  in the present m atter are in every detail like 
those in the M atter of Estate of Charles B. W . H arvey; 
affirmed, Moore v. Bugbee, supra, a case upon w hich the 
prosecutor relies fo r susta in ing  the assessm ent o f tax .

For the Reasons Set Forth Above it is Respect-
fully Urged that the Judgments Below, Affirming 
the Decrees of the Prerogative Court in the two 
Cases now at Issue, be Reversed.

E . L . K A T Z E N B A C H , 
A ttorney-G eneral o f N ew  Jersey, 

Counsel fo r Prosecutor-Appellant.
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Statement of Facts.
William E. Honeyman died April 1, 1918, a 

resident of Plainfield, New Jersey. In  his life-
time he made certain agreements with the Mis-
sionary Boards above referred to, copies of 
which are printed at pages 21, 22, 24 and 25 of 
Suit No. 1, and at pages 19, 20 and 21 of Suit 
No. 2. The question in controversy is whether 
or not the moneys received by said Boards, by

On
Certiorari. 

On Appeal. 

Suit No. 2.

On
Certiorari. 

On Appeal. 

Suit No. 1.
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virtue of these agreements, is taxable under the 
Inheritance Tax laws of this State.

With the exceptions hereinafter referred to, 
the agreements are substantially the same in 
form. By the terms of the respective agree-
ments, Mr. Honeyman made donations of speci-
fied sums of money to the Boards and in con-
sideration of such donations the Boards agreed 
to make to Mr. Honeyman, during his life, cer-
tain specified annual payments, and in the event 
of his death, should his wife, H arriet L. Honey-
man, survive him, the same annual payments 
were to be made to her during her lifetime. I t 
is the contention of the Comptroller that these 
sums of money given by Mr. Honeyman to the 
two Boards are taxable on the theory that the 
respective transfers were intended to take effect 
in possession or enjoyment at or after Mr. 
Honeyman’s death. The contention of the Mis-
sionary Boards is, that the possession and enjoy-
ment of the respective funds passed immediately 
at the time of the execution of the respective 
documents.

As above stated, all of the agreements in ques-
tion are in substantially the same form, except 
two. The following is a specimen of the lan-
guage used (p. 19, Suit No. 2):

“ W i t n e s s e t h : The said William E.
Honeyman desiring to make a donation of 
Two Thousand ($2,000.) Dollars, to the said 
Board, hereby pays to it, and the Board re-
ceives that sum as an absolute gift (subject 
only to the agreement on the part of the 
said board hereinafter expressed), to be de-
voted to the general uses and purposes of 
the Board.’’

An agreement on the part of the Board to 
make annual payments of specified sums of 
money then follows. The two agreements above
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referred to differ from this specimen form in 
the following particulars: The agreement dated 
November 19, 1912 (p. 22, Suit No. 1), provides 
for the payment of $2,000 to the Board of Home 
Missions “ to be devoted to such uses and pur-
poses as are hereinafter provided. ”  The agree-
ment then provides for the payment of $120 
annually to Mr. Honeyman or his wife during 
their lives, and upon the death of both, the in-
vestment of the said money as a permanent 
fund, the interest on which was to be paid to the 
Woman’s Board of Home Missions. This agree-
ment was cancelled by the agreement dated No-
vember 28, 1916 (p. 24, Suit No. 1), the only 
change being that under the second agreement 
the $2,000 is to be retained by the Board of 
Home Missions instead of being invested as a 
permanent fund for the benefit of the Woman’s 
Board of Home Missions. The agreement of 
November 28, 1916, contains the language “ to be 
devoted to such uses and purposes as are here-
inafter provided.”

The provision of the Inheritance Tax Law 
which is in question in this case is as follows:

“ 1. A tax shall be and is hereby imposed 
upon the transfer of any property, real or 
personal, of the value of five hundred dollars 
or over, or of any interest therein or income 
therefrom, in trust or otherwise, to persons 
or corporations, except as hereinafter pro-
vided in the following cases:

Third. When the transfer is of property 
made by a resident, or if of real property 
within this state, or of goods, wares and 
merchandise within this state, or of shares 
of stock of corporations of this state, or of 
national banking associations located in this 
state, made by a non-resident, by deed, 
grant, bargain, sale or gift made in contem-
plation of the death of the grantor, vendor 
or donor, or intended to take effect, in pos-
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session or enjoyment at or after such 
death.9 ’

P. L. 1914, page 267.

The Comptroller of the Treasury admits that 
the transfers to the Board of Home Missions and 
to the Board of Foreign Missions were not made 
in contemplation of the death of the said William 
E. Honeyman. See paragraph 7 of the answer 
to the petition of the Board of Foreign Missions 
(p. 11, Suit No. 2) and paragraph 8 of the an-
swer to the petition of the Board of Home Mis-
sions (p. 13, Suit No. 1).

The question to be determined is whether or 
not such transfers were made to take effect in 
possession or enjoyment at or after the death of 
William E. Honeyman.

ARGUMENT.
POINT I.

Our New Jersey Inheritance Tax Law is a copy 
of the New York Statute of 1892, and the con-
struction of the New York Act by the Courts of 
New York will be held to have been adopted with 
the Act.

Carter v. Bugbee, 91 N. J . L. 438, 92 N. J . 
L. 390;

Neils on v. Bussell, 76 N. J. L. 655.

The law must be construed strictly against the 
government and the burden of proving the trans-
fer taxable is on the State.

In  re Reynolds, 163 N. Y. Supp. at 809.



5

POINT II.
The tax here in question is not a tax on prop-

erty, but a tax on the transfer of property.
It is the privilege of disposing of property at 

or after the death of the grantor or testator 
which is taxed, though the amount of the tax 
is determined by the value of the property trans-
ferred.

In re Kenney’s Estate, 194 N. Y. 281, 87
N. E. 428;

In same case, 222 U. S. 525, 38 L. R. A.
(Ü. S.) 1139;

Crocker v. Shaw, 174 Mass. 266, 54 N. E.
549:

I t is the vesting of the property in possession 
and enjoyment on the death of the grantor that 
renders it liable to the tax.

Crocker v. Shaw, supra.

If both the possession and the enjoyment of 
the property passed from the control of Mr. 
Honeyman prior to his death, the transfer is not 
liable to this tax.

POINT III.
Both the possession and enjoyment of the 

property passed from the control of Mr. Honey- 
man prior to his death.

As above pointed out, the various agreements 
involved in this case are in substantially the 
same form except for the two agreements above 
referred to. One agreement only, therefore, will 
be referred to for the present, namely, the agree-
ment with the Board of Home Missions dated 
November 19, 1912 (p. 21, Suit No. 1). This 
agreement provides that the sum of $3,000 shall



6

be paid to the, Board as an absolute gift, subject 
only to the agreement to pay the donor and his 
wife, not any part of the gift or its income, but 
simply the annual sum of $180. In no event was 
William E. Honeyman entitled to revoke the 
gift. Nothing further remained to be done to 
vest the title and beneficial enjoyment of the 
fund in the Board. The Board is free to dispose 
of the property in any manner it sees fit. I t 
agrees to pay $180 a year to the donor and his 
wife while they live. I t is bound to do this 
whether or not the income from the gift is suf-
ficient for that purpose. This $180 it may obtain 
from any source whatever. No control over the 
principal is retained by the donor; no trust is 
attached to it. There is no requirement that it 
shall be invested in securities specified, or that 
it shall be invested at all. The gift then became 
absolute on the date of the agreement, namely, 
November 19, 1912. The agreement to pay $180 
a year to the donor and his wife is merely an 
arrangement for an annuity; it is not taxable 
under the Inheritance Tax Law.

In  re Thorn, 44 App. Div. 8; 60 N. Y. 
Supp. 419; appeal dismissed in 162 N. Y. 
238; 56 N. E. 625;

In  re Edgerton, 54 N. Y. Supp. 700; af-
firmed 158 N. Y. 671; 35 N. Y. App. Div. 
125; 52 N. E. 1124;

In  re Hess, 96 N. Y. Supp. 990; affirmed 
187 N. Y. 554;

Gleason <£ Otis, page 94;
Re Lamb, 117 N. W. (Iowa) 1118; 18 L. 

R. A. (N. S.) 226;
W olf v. Comptroller, 105 Atl. 871 (N. J . 

Prerog. Ct.).

There are a number of decisions, both in this 
State and in New York State, holding certain
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transfers taxable in cases where the donor re-
served to himself control over the fund during 
his life and retained the income from the sum  
for his own benefit. Such cases in this State 
are:

Carter v. Bugbee, 91 N. J. L.. 438; affirmed 
92 N. J . L. 390;

American Board of Commissioners for 
Foreign Missions v. Bugbee, 98 N. J. L. 84; 
affirmed in Congregational Home Missionary 
Soc. v. Bugbee, 3 N. J. Adv. Rep. 192; 127 
Atl. Rep. 192; •

In  re Harvey, 2 N. J . Misc. Rep. 247; af-
firmed 3 N. J . Misc. Rep. 435.

And in New York State:
The Matter of Brandreth, 169 N. Y. 437;
Matter of Cornell, 170 N. Y. 423.

These cases are readily distinguishable from 
the case now before the Court.

In Carter v. Bugbee, supra, the property in 
question was conveyed upon trust to pay to 
the donor the income during his life, and at his 
death to pay the corpus to the persons desig-
nated. I t was properly held that the gift to the 
beneficiaries did not become effective until the 
death of the settlor.

In American Board of Commissioners for 
Foreign Missions v. Bugbee, supra, the gift was 
made upon condition that two-thirds of the an-
nual income from the investment of the gift 
be paid to the donors for life, and it was re-
quired that the money be invested in the manner 
desipiated in the agreement. Some control was 
retained even after death, for the fund was 
required to be held as a permanent fund to be 
invested and reinvested. As stated by Mr. Ju s-
tice Kalisch, who wrote the opinion for the Su-
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preme Court (98 N. J . L. at p. 85), which was 
affirmed per curiam (127 Atl. 192), “ I t is quite 
obvious that the deeds of trust were no more 
than transfers to the prosecutor of the mere 
naked legal title to the property, in which the 
donor expressly reserved and postponed the hap-
pening of an actual transfer of the full posses-
sion or enjoyment of the property by the pros-
ecutor till after the death of himself and his 
wife. *9

In the case at bar there is no postponement 
whatever of the full possession and enjoyment 
of the gift. The annual payments are wholly 
disassociated from it, and are not even interest 
upon it.

In the case of In  re Harvey, supra, the donee 
was to pay the donor five per cent, interest for 
life on the sum of money given and to rent him 
the real estate for life rent free, with the priv-
ilege of subleasing for his own benefit. Obvi-
ously the donor retained beneficial enjoyment of 
the real property until death and the court right-
fully held that the gift was taxable. As for the 
provision to pay interest on the transfer of the 
money, the argument is not so strong, but the 
distinction is that in the Harvey case the donor 
reserved for life five per cent, interest, as such, 
on the fund. In the case at bar there is no 
reservation of interest. The annuity is not ex-
pressed as interest and is not interest, but is a 
separate and distinct payment of a fixed an-
nuity regardless of the earning or investment 
or disbursement of the gift or any income that 
may result therefrom. If this is not a distinc-
tion, the Harvey case purporting to tax a reser-
vation of interest is unsound.

The Harvey case did not reach the Court of 
E rrors and Appeals, and the statement of the
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Attorney-General in his brief for prosecutor- 
appellant, at the bottom of page 9 of said brief, 
may be misleading.

The opinion of our Prerogative Court in Wolf 
** v. Comptroller, supra (105 Atl. 871), is enlight-

ening on the question of reservation of interest, 
but unfortunately this case is not discussed in 
the Attorney-General’s brief here. The case 
at bar is stronger than the Wolf case. We re-
serve no interest and make no designation of 
investment.

I t will be noted that in the two New York 
cases last above cited the court drew distinc-
tions which seem to indicate that the decision 
would have been otherwise if the facts had been 
such as exist in the present case. For example, 
Judge Cullen in The Matter of Cornell, at page 
426, said: “ The agreement of the donee was

qj* not to support the donor, nor to pay him a speci-
fied sum, nor an amount equal to the income or 
interest realized by the securities, but to pay that 
income and interest as such.”

Under the agreement with the Board of Home 
Missions, dated November 28, 1916 (p. 24, Suit 
No. 1), cancelling the agreement of November 
19, 1912 (p. 22, Suit No. 1), $2,000 was given 
to the Board, “ to be devoted to such uses and 
purposes as are hereinafter provided.” The 
agreement then proceeds to provide for the pay-
ment of an annuity to Mr. Honeyman and his 
wife. I t may therefore well be that this agree- 

l l  ment should be construed so as to charge the
annuity against the $2,000 paid to the Board, 
thus giving the donor the benefit of an interest 
in the fund. I f  this is the proper construction 
of the agreement we must concede that the 
Comptroller was right in taxing this $2,000. All 
of the other agreements, however, expressly pro-
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vide that the funds in question are given to the 
Board, “ to be devoted to the general uses and 
purposes of the Board, etc.”

On page 17 of the Attorney-General’s brief it 
is erroneously stated that the Boards “ were 
paying out the income to the donor and his wife 
as fast as it was received.” There is no proof 
whatever to that effect, or of what the income 
was, or that there was any income from the 
gifts or any investment of the funds. Certain it 
is that no investment was required and the entire 
gifts could have been disbursed for the uses and 
purposes of the Boards the day they were re-
ceived.

I t therefore clearly appears that the principal 
fund is to be enjoyed by the Board immediately 
and that the donor retained no interest in or 
charge upon it. Except for the gift of $2,000 
under the agreement with the Board of Home 
Missions dated November 28, 1916, there is no 
connection whatever between the gifts which are 
described as absolute and the annual payments 
to the donor for life. As above stated, these 
annuities could come from any source whatever 
and no control of the gift was retained by the 
donor.

We respectfully submit that with the exception 
of the $2,000 gift above referred to, the trans-
fers involved in this case are not liable to the 
transfer inheritance taxes assessed against them, 
and the decrees of the Prerogative Court and 
the judgments of the Supreme Court should 
therefore be affirmed.

Respectfully submitted,

WHITING & MOORE, 
Counsel for Defendants-Appellees.

B o r d e n  D .  W h i t i n g ,

Of Counsel.
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