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ASSEMBLY, No. 3192

————— .

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 27, 1975
By Assemblywoman TOTARO and Assemblyman WOODSON
Referred to Committee on Municipal Government

Ax Acr concerning municipalities in relation to planning and zon-

ing and supplementing chapter 55 of Title 40 of the Revised

Statutes.
1 BE 11 ENACTED by the Senate and General Assembly of the State
2 of New Jersey:
ArTicLE I

1 1. This act shall be known and may be cited as the ‘‘Municipal
2 Development Rights Act.”’

1 2. The Legislature hereby finds that the rate, extent, expense
2 and results of the physieal development of New Jersey in recent
3 years have finally foreed a recognition of the physical faels of New
4 Jersey life and of the inherent relationship which exists between
5 physieal development and those physical facts; that among the
6 - most important such physical facts are those concerning New
7 Jersey’s size (forty-sixth in the Nation, in terms of land arca),
8 “population (more than 8,000,000), population density (more than
9 950 per square mile; first in the Nation), population distribution

10 (89% classified ‘“urban’’; 11% classified ‘‘rural’’), geography
11 (130 miles of coastline, most of which possesses physical beau’ty or
12 economic value, or both), and land use (more than l,OO0,0QO acres
13 of land actively devoted to agriculture in 1975, approximately .
14 10,000 acres of which each year is being sold for devolopmeht and
15 for other than agricultural uses); that the period is long past
16  when uncontrolled, unplanned, unregulated and unrelated physical
17 development could be undertaken without regard for the afore-
18 said physical facts, and at no cost to the health, happiness, safety
19 and general welfare of the citizens of this State; that while physicai
20 redevelopment is constantly mnecessary to renew .and -restore
21 declining and deteriorating areas of New Jersey, great care must

22 be excreised in undertaking new physical development which may
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result in the destruction and permanent loss of natunral assets,
structural amenities and those special, distinetive, and often irve-
placeable features which have contributed .both to New Jersey’s
history and to its recognition as the Garden State; that the 567
local units of municipal government in New Jersey experience not
only the greatest, most immediate and direct pressurc for new
physical development, but also all the most adverse effeets of that
development; that the State Government has an obligation to pro-
vide municipal governments with adequate and appropriate siatu-
tory tools whereby these local units, acting within the stalutory
framework and pursuant fo guidelines provided by the State, may
respond to the pressures for, and the burdens imposed by, physical
development with sound, rational and comprehensive plannine
techniques; that these teehniques must recognize that the right to
own land is separate from the right to develop that l:md»’mul that
a development right may become, under the proper circumstances,
a valuable negotiable instrument; that such techniques would per-
mit municipalities to set aside portious of publicly and privately
owned improved and unimproved land in permanent preservation
zones where new physical development would be prohibited, and
require such municipalities {o establish other zones. where the
right to develop the land permanently preserved may be {rans-
ferred in the marketplace through the sale and exercise of® certifi-
cates of development rights; and that the exercise by municipalitics
of the authority to permanently preserve land and transfer the
right to develop therefrom pursuant to such a State law, within a
framework provided by statute and pursuant to guidelines pro-
vided by the State, is within the police power of the State and
necessary to insure the public health, happiness, safety and general
welfare of both present and future gencrations.

3. The Legislature deelares as a matter of publie poliey that the
preservation by munieipalities of cortain lands, both improved and
unimproved, the prohibition of physieal development of lands so
preserved, and the transfer of the right to develop such presereved
land to other land specifically designated to receive such develop-
ment, is a public necessity and is required in the interests of the
citizens of this State now and in the future.

4, As used in this act unless the context clearly indicates other-
wise: '

a. ‘“Aesthetic and historic qualities’’ means those qualities pos-

. sessed by any building, set of buildings, site, distriet or zone which,

. by virtue of its architectural significance, role in an historie event

Cii
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or general appearance, represents a unique quality or feature
in the municipality ;

)

b. ““Agricnltural use'’ means substantially undeveloped land
devoted to the production of plants and animals useful to man,
including but not limited to: forages and sod crops; grains and
feed erops; dairy animals and dairy products; poultry and poultry
products; livestock, including the breeding and grazing of any or
all of such animals; bees and apiary products; fur énimals; trees
and forest products; fruits of all kinds; vegetables; nursery, floral,
ornamental and greenhouse produets; and other Silllil&lir uses and
activities;

c. ““Aquifer recharge area’ means an arca where rainfall infil-

“trates the ground to porous, waterbearing rock formations for

retention in underground pools or acquifers;

d. ““‘Assessed value’” means the faxable value of property as
established pursuant to the provisions of chapter 4 of Title 54 of
the Revised Statutes for purposes of taxation;

e. “Board of adjustment’ means the municipal zoning board

‘of adjustment established pursuant to R. S. 40:55-30 et seq.;

f. ““Capital facilities’’ means any substantial physical improve-
ment built or construeted by the municipality to provide necessary
services for an extended period, including, but not limited to:
streets, roads, highways and other transportation facilities;
schools; police, fire and rescue facilities; health facilities; sewer,
water and solid waste systems;

g. ‘““Certificate of development right”” means the document in-
dicating the existence of a development right;

h. ¢““Compatible use’” means two or more uses of land not in
conflict with cach other individually or as combined;

i. “Density’” means the average number of persons, familios
or residential dwelling units per unit of area in the case-of resi-
dential use; and the average number of square fect per unit of
area, in the case of industrial, commercial, or any other use;

j. “Developability '’ means the capability of a parcel or parcels
of land to accommodate the uses intended or proposed for it at the
density intended or proposed for it, based on its topography, exist-
ing use, physical composition, desirability and availability;

k. ““Development potential’”” means the possible development of
a parcel or site based on its developability and the market in which
it exists;

1. ““Development right’” means the right to develop land as sct

forth in sections 12 through 22 of this act;

iii
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m. ‘“Economic feature' means an cconomic aspect of the use
of a parcel of land which ix significant to the economie viability
of the wmunicipality;

n. “‘Tixercise of development ri‘g*ht” means the suhmission of a
development right to the designated municipal offieial in conjunc-
tion with an application for development approval in the transfer
zone;

o. ““Farmland’’ means land being used for agricultural purposes
or substantially undeveloped land included in the categories of
Class T, Class TT and Class 11T soil elassifieations of the Soil Con-
servation Serviee of {he United States Departiment of Agriculinre;

p- “Ilood plain’ means land subjeet to regulation pm'sAu:ml‘ to
P. L. 1962, e. 19 (C. 58:16A-50 et seq.), as amended and supple-
mented ;

q. ‘““Governing body’’ means the chief legislative body of the
municipality;

r. “Improvement” means any building, structure or construetion
on the land, including, but not limited to: houses, stores, ware-
houses, factories, churches, schools, barns or other similar strue-
tures, recrecational or amusement facilitics, parking facilities,
fences, gates, walls, outhouses, pumps, gravestones, works of art,
improved or unimproved streets, alleys, roads, paths, or sidewalks,
light fixtures or any other object constituting a physical hetterment
of real property or any part of such betlerment;

s. “Land of steep slope’” means land of a slope of not less than
25% ;

t. ““Market value’”” means the price property and improved
property would command in the open market for such property
and improvements;

u. “Marsh”” means low, spongy land generally saturated with
moisture and having persistent poor mnatural drainage. Marsh
shall also include the term ‘‘swamp’’;

v. “Master plan’’ means the master plan of the municipality
prepared and adopted pursuant to P, L. 1953, c. 433 ((7.. 40:55-1.1
et seq.); .

w. ‘“Municipality’’ means any city, borough, town, township or
village of any size or class in the State of New Jersey:;

x. “Planning hoard’ means the municipal planning board es-
tablished pursuant to P. L. 1953, c. 433 (C. 40:55-1.1 et seq.);

v. “DPreservation zone’’ means the district or area in which de-
velopment is discontinued and has such features as ave provided

in section 13 of this act;

iv
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z. ‘‘Recreation or park land’’ means land whose primary use
or purpose is recreational;

aa. ““Tax map’’ means the approved map prepared pursuant
to P. L. 1956, . 48 (C. 40:50-9 et seq.);

bb. “Transfer zone’’ means the district or area to which devel-
opwent rights generated by the preservation zone may be trans-
ferred and in which increased development is permitted to oceur
in connection with the possession of such development rigllts, and

which has such features and characteristics as are provided in

‘section 14 of this act;

ce. ““Use” means the specific purpose for which land is zoned
designed ov occupied;

dd. ““Woodland’’ means substantially undeveloped land consist-
ing primarily of trees and capable of maintaining tree growth;

ee. ‘“‘Zoning ordinance’’ means the zoning ordinace of the mu-
nicipality adopted pursuant to R. S. 40:55-30 et seq.

ArticLeE 11

5. The governing body of any municipality may, by resolution,
cstablish a commission whose general purpose shall be to deter-
mine, within a time specified in the resolution, the feasibility of
the municipality adopting a development rights ordinanee, and
upon such determination to make a recommendation to the govern-
ing body concerning the adoption of the provisions of this aet, all
as hereinafter provided. v

6. In adopting a resolution pursuant to scction 5 of this act, the
governing body shall also designate the members of the commission
and scleet its chairman; provided, however, that the commission
shall have no more than 11 members, three of whom shall also be
members of the municipality’s board of adjustment, and three of
whom shall also he members of the municipality’s planning board;
provided, further, however, that where the planning board also

acts as the zoning commission pursuant to scetion 8 of . Lii 1953,

9 c. 433 (C. 40:55-1.8) and R. S. 40:55-33, the members of the com-

10
11
12
13
14
15
16
17
18

mission established herein shall also be members of the planning
board except that no more than two members shall be of the same
class on the planning board. The chief exccutive officer of the
municipality, the municipal planner and the municipal zoning offi-
cer, if such positions exist; and the municipal attorney, unless any
of the aforesaid arve otherwise appointed to the commission as
provided lereinabove, shall also be members of the commission,
ex officio. Vacancies among the members shall be filled in the same

manner as the original appointments werc made. The terin of the
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members shall be the same as the life of tlic commission and shall
terminate with the conclusion of the commission’s work.

7. In the resolution adopted pursuant to section 5 of this act,
the governing hody may also appropriate to the connnission such
funds as it deems necessary and suilicient for its work., Within
the limits of such appropriations, the commission may appoint and
contract with such professional, clerical and stenographie assistants
as it shall deem necessary and, where applicable, in the manner
preseribed by the Local Public Contracts Law, P. 1., 1971, c. 198
(C. 40A:11-1 et seq.). The members of the commission shall serve
without compensation but may, within the limits of the appropria-
tions thercfor, be reimbursed for such expenses as are actually
incurred in the performance of their official dutics.

8. Every commission established pursuant to section 5 of this
act shall, upon its organization, cause to be conducted a study to
determine the feasibility of the municipality adopting a develop-
ment rights ordinance which shall include, but not be limited to:

a. An analysis of the existing land uses in the municipality, and
an identification of any land which might he ineluded within a
preservation and a transfer zone if such were to he established
pursuant to the provisions of this act; ‘

b. An ecvaluation of the zoning ordinance of the municipality
adopted pursuant to the provisions of R. S. 40:55-30 et seq., if
one so exists, on the basis of existing and anticipated land uses
and development; ‘

c. The identification of national, State and regional factors and
trends which will have an influence on development in the muniei-
pality; '

d. The identification of the anticipated growth and development
the municipality may expect to experience in the next 10 years;

e. An assessment of the development potential of all arcas of
the mumicipality on the basis of the projected growth of the muniei-
pality, the demand for development imposed by the market and the
suitability of the land for such development;

f. The identification and analysis of capital facilities currently
existing in the municipality and those that will be required by
virtue of the anticipated development.

9. Upon the completion of the study conduected pursuant to sec-
tion 8 of this act, the commission shall formulate its recommenda-
tion and prepare a report to communicate its findings to the
governing body of the municipality. If it is the recommendation

of the commission that the municipality would not find it in its
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best interest to adopt a development vights ordinanee, the com-
mission shall detail in its veport sueh information as was available
to it which led to such recommendation. Tf it is the recommenda-
tion of the commission to adopt a development rights ordinance,
the commission shall prepare a report which shall include, but not
necessarily be limited to:

a. The designation of a proposed preservation zone within the
municipality in compliance with the provisions of section 13 of
this act;

b. A plan indicating the existing and permitted uses of the
proposed preservation zone accompanied by a statement detailing
the nature and distinguishing features of the zone at present;

c. A tax map for the proposed preservation zone specifyving the
assessed value of the parcels contained therein;

d. An analysis of the development potential of the land in the
proposed preservation zone estimating the market value of the
parcels contained therein;

¢. The designation of a proposed transfer zone in which the
development rights generated by the preservation zone may be
utilized ;

f. A plan indicating the existing uses of the proposed fransfer
zone and a statement detailing the permitted uses under the
existing zoning ordinance;

g. A tax map for the transfer zone indicating the assessed and
market value of the parcels contained therein; v

h. A plan projecting the land use scheme in the proposed transfer
zone with the full transfer of development rights;

i. A proposal concerning the identification of the total number
of development rights assigned the preservation zone and their
distribution among the owners of property in said zone.

10. Upon the formulation of its recommendation and report, the
commission shall hold public hearings in the manner provided in
section 7 of P. L. 1953, c. 433 (C. 40:55-1.7), and within 10 days
following the conclusion of the public hearings, shall transmit its
recommendation, report and transcript of the publie hearings to
the governing body of the municipality for its consideration.

11. Within 60 days of the receipt of the documents specified in
section 10 of this act, the governing body shall consider the com-
mission’s recommendation and report. If the cominission recom-
mends the adoption of a development rights ordinance, the govern-
ing body may adopt such ordinance by majority vote. . If the

commission recommends against the adoption of such an ordinance,

vii
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the governing body may adopt a development rights ordinance
by a vote of two-thirds of the full membership of the governing
body. The commission shall terminate upon the action of the
governing body pursuant to this section unless otherwise provided
for by the governing body. Any ordinance adopted pursuant to
this section shall be subject to the provisions of article 1 of chapter
55 of Title 40 of the Revised Statutes (C. 40:55-1.1 et seq.) and
shall be considered an amendment to the zoning ordinance, if any,
then in effeet.
ArricLe 111

12. Every development rights ordinance adopted pursuant to the
provisions of this aet shall include:

a. The specification that the planning board of the municipality
shall have the responsibility for implementing the provisions of
any ordinance adopted pursuant to this act; shall hear and review
any applications or complaints that may result from the imple-
mentation of any such ordinance; and shall make such reports to
the governing body as it may require and such recommendations
as it shall deem necessary for the successful operation of the
ordinance;

b. The establishment of & method for the review and hearing of

-applications and complaints in the manner provided by article 3

of chapter 55 of Title 40 of the Revised Statutes;

¢. The designation and establishment of the preservation and
transfer zones as the governing body shall deem necessary and as
are consistent with the provisions of this act; ‘ )

d. The provision that all construction, erection, demolition and
development in the preservation zone not heretofore approved
shall be prohibited except as provided in sections 15 and 23 of
this act;

e. Provisions for the total number, allocation and distribution
of development rights in the preservation zone; provided, however,
that prior to the adoption of any such provisions in the ordinance
all owners of property in the preservation zone shall be mailed a
notice informing them of the number of development rights to
which they will be entitled under the ordinance, the permitted use
or uses on the basis of which such development rights are to be
allocated in the preservation zone, the conversion schedule by
which such development rights may be applied to another use or
uses in the transfer zone, and the manner in which the development
rights may be transferred, all as hereinafter provided. Such notices

shall also contain the time and place the governing body or its

viii
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designate body shall hold a public hearing on the number, alloca-
tion and distribution of development rights. Public notice of the
hearing required pursuant to this subsection may be given simul-
tancously with the public notice required pursuant to &, 8. 40:4 -2
concerning a hearing or hearings held for the purpose of consider-
ing amy ordinance for final passage; provided, however, that a
separate time shall be established for the hearing required pu.suvant
to this subsection and the public hearing or hearings required
pursuant to R. S. 40:49-2 shall not be finally adjourned until the
completion of the hearing required pursuant to this subsect on.

The governing body of amy municipality which adopts a deve’op-
ment rights ordinance pursuant to the provisions of this act =liall
appropriate such funds in such amounts and for such purposcs as it
shall deem necessary and sufficient for the purposes of imp'ement-
ing the ordinance.

13. Tn creating and establishing the preservation zone the go.-
erning body shall designate a tract in such numbers and of sueh
sizes, shapes and areas as it may deem necessary to earry out the
purposes of this.act; provided, however, that

a. Allland in the preservation zone contains one or a combinafion
of the following characteristies:

(1) Substantially undeveloped or unimproved farmland, wood-
land, flood plain, swamp, acquifer recharge area, marsh, land of
steep slope, recreational or park land;

(2) Substantially improved or developed in a manner so as to
represent a unique and distinetive aesthetie or historie quality in
thie municipality;

(3) Substantially improved or developed in such a manncer so as
to represent an integral economic asset in and to the municipality ;

b. The location of the zone is consistent with, and corresponds
to, the master plan and zoning ordinance of the municipality if
they so exist;

¢: The aggregate size of the zone bears a reasonable relationship
to the present and future patterns of population and physical
growth and development as set forth in the study conducted by the
commission pursuant to section 8 of this act, and are incorporated
in the zoning ordinance and master plan of the municipality if they
80 exist;

d. Any nonconforming use or improvement existing in the preser-
vation zone at the time of adoption thereof may be continued and in-
the event of partial destruction of such nonconforming use or

improvement it may be restored or repaired; provided, however,
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that such nonconforming use or improvement remains consistent
with the nonconforming use or improvement in effect at the time
of the adoption of the ordinance; and

e. Land within the preservation zone may be subdivided in the
manner prescribed in section 14 of P. L. 1953, c. 433 (C. 40:55-1.14),
only for the purpose of ascertaining the development potential and
for determining the number and alloeation of development ri:«,"h,l,s of
parcels contained thercin, or, where a change, modifieation, or
amendment to the development rights ovdinance has been approved
and issued pursuant to section 15 of this act, fo provide for such
change, modification or amendment.

14. In ereating and establishing the transfer zone, the governing
body may designate a tract or tracts, which may but need not he
contiguous, in such numbers and of such sizes, shapes and areas as
it may deem necessary to carry out the provisions of this act; pro-
vided, however, that

a. The density, topography, development and developabi]it;v of
cach transfer zone is such that it can adequately accommodate the
transfer of development rights from the preservation zone;

h. The density of each transfer zone is inereased beyond {he
density otherwise permitted as a matter of right under the zoning
ordinance of the municipality, if one so exists;

c. The result of the increase in the density shall be a zoune
wherein there is a greater incentive to develop at the higher density
with certificates of development rights, than at a lower density
without such certificates;

d. Development at higher densities in cach transfer zone shall
be permitted only with the utilization of certificates of development
rights and that any development in any transfer zone at a density
higher than that permitted by the zoning ordinance without such
certificates shall be prohibited;

e. The present capital facilities and municipal services in and
for each transfer zone are sufficient to accommodate the inereased
density of the transfer zonme. As used herein ‘‘present capital
facilities’” means those facilities actually in existence and those
for which construction contracts have been entered into or which
are included in a capital facilities plan adopted by the municipality
requiring the construction of such facilities within 5 years of the
adopton of such plan; and

f. The overall developability of land in each transfer zone is
such so as to offer the most lucrative site possible and available for

the transfer of development rights.
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Nothing contained herein shall be construed so as to prevent or
prohibit a municipality from increasing the number of tracts in
the transfer zone at any time upon or after the adoption of a

development rights ordinance, using the same criteria as are con-

_ tained herein, for the purpose of guaranteeing the greater incentive

to develop with certificates of development rights as required pur-
suant to subsection c. hereof.

15. Any regulations, limitations, and restrictions contained in
the development rights ordinance shall not be changed, amended,
modified or repealed by the governing body or any other officer or
agent of the municipality except where the owner of property can
demonstrate that such regulations, limitations and restrictions pre-
vent him from a reasonable use of his land; provided, however, that
no such change, amendment, modification or repeal of the develop-
ment rights ordinance shall be granted where such will destroy,
change or otherwise alter the nature and characteristies of the
preservation zone and the purposes for which it was established.
Any application for a change, amendment, modification or repeal
of any of the provisions of the development rights ordinance shall
be made to the planning board of the municipality which shall hear
and decide on the application within 60 days of its receipt. All
actions taken by the planning board on any application submitted
pursuant to this section shall be subject to review by the governing
body of the municipality. No application for development or for
the construction of any improvement shall be made where the
development rights for the tract in question have been sold or
otherwise transferred for use in the transfer zone.

16. Every development rights ordinance shall provide that the
certificates of development rights issued in the preservation zone
for one use may only be exercised in the transfer zone for that use
unless otherwise converted and approved by the planning board as
provided in section 20 of this act.

17. Certificates of development rights shall be allocated to the
various portions of the preservation zone on the basis of the uses
permitted in each such portion of said zone as a matter of right
under the existing zoning ordinance, if any, at the time of the adop-
tion of the development rights ordinance; or, in the event no zoning
ordinance is in effect, on the basis of uses contained in the develop-
ment potential determined by the study conducted by the commis-
sion pursuant to section 8 of this act and as approved or amended
by the governing body. Each certificate of development rights so

allocated shall contain on its face, a statement to the effect that it

xi
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is allocated on the basis of the specific use or uses cited in the
statement, and that it shall be exercised in the transfer zone or
zones in a development or developments of such specific use or uses

unless converted to another use or uses pursuant to scetion 20 of

‘this act. The total number of certificates of deveclopinent rights so

allocated shall be equal to and deemed to represent the full and
total development potential of all land in the various portions of
the preservation zone as a matter of right under the zoning ordi-
nance, if any, existing at the time of the adoption of the develop-
ment rights ordinance, or on the basis of the development potential
of the preservation zone as determined by the study conducted by
the commission pursuant to section 8 of this act and as approved
or amended by the governing body of the municipality.

18. The total number of certificates of development rights deter-
mined pursuant to section 17 of this act shall be distributed to
property owners in the various portions of the prescrvation zone
in accordance with a formula whereby the number of certificates
distributed to an individual property owner in each of the various
portions of the preservation zone shall equal that pereentage of
the total number of such certificates allocated to the preservation
zone that the assessed value of the property of any such owner is
of the total assessed value of all property in the preservation zone.

19. Any owner of property in the preservation zone may appeal
any determination concerning the number, allocation and distribu-
tion of development rights, pursuant to sections 17 and 18 of this
act, to the Law Division of the Superior Court.

20. The conversion schedule which every development rights
ordinance is required to contain pursuant fo section 12 of this
act shall provide a means by which development rights allocated
pursuant to section 17 of this act on the basis of the uses permitted
in each portion of the preservation zone may be exercised for
another use or uses in the transfer zone.

Sueh schedule shall be based on the differing market values pre-
vailing in the municipality for development rights for differing
uses and shall be annually reviewed by the governing body. and
amended, modified and changed as necessary. Fvery applieation
for the conversion of a development rights shall be received and
reviewed by the planning board in the same manner prescribed by
R. S. 40:55-35 for amending a zoning ordinance; and any such
application shall be granted in the manner provided by the schedule
if such application is found to be consistent with the provisions

of this act and in the best interests of the municipality. Upon the

xii



[ ]

> w

[

R - I

N = N =S

S

13

granting of any such application, the secretary of the planning
board shall notify the county clerk of the converted use of the
development right or rights involved in such application.

21. Certificates of development rights shall be taxed in the same
manner as real property is taxed, and the assessed value of cach
uncanceled certificate of development right at the time of the
adoption of the development rights ordinance shall be equal to the
quotient obtained by dividing the aggregate assessed value of all
property in that portion of the preservation zone which is zoned
for the particular use or uses to which the particular certificate of
development rights applies, by the total number of uncanceled
certificates of development rights applying to such particular use
or uses. Thereafter, such value shall be determined on the basis
of current sales of certificates of development rights in the
munieipality.

22. vand within the preservation zone shall be eligible for assess-
ment at its agricultural value pursuant to the ““Farmland Assess-
ment Act,”’ P. L. 1964, c. 48 (C. 54:4-23.1 et seq.), on the same basis
as all other land within this State, upon meeting the agricultural
use requirements preseribed in said act; provided, however, that
certificates of development rights allocated and distributed to such
property shall be taxed pursuanti to the provisions of section 21
of this act.

ArricLe IV ‘

23. Nothing in this act shall be construed to prohibit or prevent
the ordinary maintenance or repair of property contained within
the preservation zone nor to prevent any structural or environ-
mental change to such property which the bunilding inspeetor of the
municipality shall eertify is required by the pnblic safety heeanse
of an unsafe or dangerous condition it imposes.

24. Any two or more municipalities may enter into an agreement
pursuant to the ¢‘Interlocal Services Act,’”” P. L. 1973, e. 208
(C. 40:8A-1 et seq.), to jointly implement the provisions of this act.

25. Nothing in this act shall be construed to prohibit or otherwise
prevent a municipality from receiving development rights for
municipal property contained within the preservation zone on the
same basis as other prof)er’sy owners within said zone, or from
buying and selling development rights of other parcels.

26. Tn implementing any development rights ordinance adopted
pursnant to this act, and in fulfilling the requirements of this act,
any municipality may establish a Development Rights Bank or
other such facility in which development rights acquired by the
municipality may be retained and traded in the best interests of

the municipality.

xiii
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27. If any clause, sentence, subdivision, paragraph, subscetion or
section of this act be adjudged unconstitutional or invalid, such
judgment shall not affect, impair or invalidate the remainder
thereof, but shall be confined in its operation to the clause, sen-

tence, paragraph, subdivision, subsection or section thercof dircetly

" involved in the controversy in which said judgment shall have been

rendered.
28. This act shall take effect immediately.

STATEMENT
This bill would supplement the present laws concerning planning
and zoning to permit municipalities to recognize the existenee of
development rights on certain properties within their boundaries
and to establish a system by which such rights may be determined,
allocated and transferred for use in another segment of the munici-
pality. In essence, the bill provides the municipalities of this State

with an additional tool or instrument through which they may

“control growth and its demands while preserving the dignity of

natural areas, open spaces, farmlands and developed areas having

a unique quality or characteristic.

xiv



ASSEMBLYMAN VINCENT O. PELLECCHIA (Chairman): Good
morning, ladies and gentlemen. This is the second hearing
conducted on Assembly Bill 3192, sponsored by Assemblywoman
Rosemary Totaro and co-sponsored by Assemblyman S. Howard
Woodson. '

At the outset, I would like to thank the Daily Observer
for allowing us to use these facilities. It was through
the good efforts of our friend John Doyle that that was
made possible.

As I did at the first hearing, I request that
all those who want to be heard should limit their presentation
to a maximum of 15 minutes if at all possible because of
the large number of people who want to be heard. However,
we reserve the right to examine the witnesses as long as
we feel is necessary to get from you all we need to make
this good bill a better bill.

At this time, I am going to exercise the right of
the Chair and I would like to introduce the Assemblyman
from this district, Assemblyman Doyle, who really needs no
introduction from me. He is one of the most articulate
~and capable members of the Assembly. Now I would like to
turn this over to him for an opening statement on this
hearing.

ASSEMBLYMAN DOYLE: Thank you, Mr. Chairman. Thank
you for the kind words and compliment. Let me also thank
you for bringing this hearing down to Toms River. I want
to thank particularly Joseph Mills and the Daily Observer
for loaning us these facilities. We are most appreciative.
I am also appreciative that I see other members of the media,
both the written and oral media, here who were not deterred
by the fact that the hearing is held in one of their
competitors' buildings.

The Municipal Government Committee is composed of

more Assemblymen than Mr. Pellecchia and myself, as I am



sure you realize. Unfortunately, there are certain dif-
ficulties that come upon us when we try to perform a full-
time job when other aspects of the job are part time, and
that results in the absence of most, if not the rest, of
the Committee today, as well as some unfortunate events,
such as funerals and what not, that many of the members
explained they had to attend. I speak specifically about
the funeral of the able Dick De Korte.

In their absence though, please bear with me if
I ask any of the witnesses more questions than would seem normal
because I see my job not only to try to get at those things
in which I am interested, but also to advance the nature
of the transcript so that the other Assemblypersons who could
not be with us today will have an opportunity to review a
complete transcript and to have the feeling that the questions
they may have asked had they been here were asked and
answered.

In addition, we will have our staff continuously
here so that when we go into our workshop meetings on this
important piece of legislation, we will be able to share
with the Assemblymen, though they were not here, what was
said and done and the thoughts that were eXpressed.

A 3192 is a very modern proposal and I see our Jjob
today, not only as members of the New Jersey Legislature
to take a look at this bill, but to advance the state of
the art in planning and zoning and the idea of the transfer
of development rights, which is encompassed by this bill,
so that others who may come this way will know a little
bit better about what the transfer of development rights
means by looking at the transcript that we will have
because of the hearing we are holdiﬁg today.

It would seem from the prior hearing that the
proponents of this bill feel that the transfer of develop-

ment rights would present a new municipal tool, a tool



that municipalities can use if they so choose, because
this law is not mandatory, to preserve land while at
the same time encouraging building, and doing it all at
less cost than condemnation would mean.

I realize that presents a somewhat sunny picture of
the proposal. As with every other major proposal in any
area, but particularly in the area of land use planning,
there are major questions, such as: Will municipalities
accept it? Will preservation zones stay preserved? Will
those transfer of development rights' certificates actually
work? Will the transfer zones that are picked accept the
kind of denser building that will be meant for those
zones?

Those are some of the basic questionsand I am sure
we will get into others today.

I am very pleased though that this hearing can be
held in Ocean County. Your legislative delegation from
this district, representing this county, Senator Russo,
Assemblyman Newman and myself, has always thought that
to the degree possible, a little bit of Trenton, whenever
possible, should be brought to Ocean County. I think
this is the third public hearing we have been able to
hold in this county on various ideas during our tenure
in office.

Ocean County, right now, is beset by a combination
of an environmental and an economic crunch. To the degree
that this bill would possibly provide some responses to
an area beset by a woeful decrease in housing starts, but
at the same time trying to encourage its building while
maintaining its open space, I am very glad that we can
have the hearing here today on a subject that is really
on the frontiers of land-use planning and what good land-

use planning needs.



The Chairman mentioned the rules before. We do have
a lengthy d ay ahead of us. I hope those of you who are
here just to listen will enjoy it and those who are here
to be witnesses will be able to help us in our joint
project to advance the state of the art. And I look forward
to a good day. Thank you very much.

ASSEMBLYMAN PELLECCHIA: Is Walter Johnson here?

WALTER K. JOHNS O N: Mr. Chairman, my name
is Walter Johnson. I am Executive Director of the Delaware
Valley Regional Planning Commission. I personally have
a long history in planning and land use, not only in this
region but in other parts of the country, and it is with
singular interest that I observe what is happening in New
Jersey in the way of land use development and development
rights, transfer of such.

The appéarance I am making here today is in support

of this measure.

The preamble of A. 3l9é'states, "The state government
has an obligation to provide municipal governments with v
adequate and appropriate statutory tools whereby these local
units, acting within the stétutory framework and pursuant to
guidelines provided by the state, may respond to the pressures
for, and the burdens imposed by, physical development with
sound, ratiqnal and comprehensive planning techniéues.":>
Heretofore, the principal tools controlling development at
the municipal level have been (1) police power, exercised through
subdivision regulations, zoning and (2) eminent domain.

However,

in many cases, these tools have not adequately protected



historic areas or the environment. Open space zoning, for
example, in many cases has been ruled unduly restrictive

or confiscatory. Conventional zoning in itself has not
successfully preserved historic, ecologically seﬁsitive areas
from the competitive demands of the marketplace. Indeed,
economic forces have been much more determinative of land
uses than government regulatioﬁs in most areas of this Country.
Where the two forces come into conflict, the zoning change

or zoning variance devices are generally used to resolve the
conflict in a way acceptable to market forces. If this Bill
becomes law, it could increése the odds that sound, long-term
community based planning might some day prevail over pure
expediency in more of the day-to-day development decisions

being made in New Jersey.

The economic forces which in such a large part determine
the development potential of undeveloped land cannot be
ignored. While it is not always possible to predict economic
impacts prior to development, it is possible to utilize
their potential for public purposes and social benefits.
This, we hope, can be accomplished through the transfer of
development rights procedure. Under the increased economic
pressure that is borne by a scarce resource, local municipali-
ties may not otherwise have the means to guide development
to effectively preserve open space, whether in the form of
passive recreation, agriculture, or sites of ecological
importance. Nor do many local municipalities have the

capability for historic preservation. The capital costs of
5



open space or historic site acquisition may be enormous.

As an example, the Open Space Capital Program prepared by
DVRPC for the Years 1975-1980 for the municipalities in just
Burlington, Camden, Gloucester, and Mercer Counties totals
nearly $90 million. This figure is for open space alone and
does not include historic site preservation. Obviously
there are and will be limits as to the capital resources

of the public treasuries, especially among competing public
programs. And as more land is deveioped, the public dollar
buys a diminishing quantity of open space, and some areas of
singular value, as in the case of historic sites, will

certainly be irretrievably lost.

The mechanism of development rights transfer can put
the economic forces of the market to work in behalf of the
community's advantage and the public interest. By recognizing
development values and assigning the right of transferability,
the community can use the market mechanism to protect open
space and provide historic site preservation while channeling
development into desirable areas where more intensive
development may be permitted. A partnership can be established
among property owners, developers, and the community for.

their mutual benefits, public and private.

The Delaware Valley region's future open space, historic
sites, and land ecology are often determined or greatly
influenced by decisions made at the local municipal level.

Legislation such as A. 3192 could provide local communities

6



with the requisite regulatory and incentive tools to
significantly protect the environment for the local as well

as the regional good.

I believe it is most appropriate that the State of
New Jersey, the most densely populated State in the Nation,
be the first to launch development rights transfer legislation.
At minimum it will provide municipalities in the State with
an alternative to total reliance on otherland use controls.
At best it could provide a viable new system of planning
and development controls of immeasurable benefit to residents
of the Garden State. It is a concept that appears to have
great promise and one which needs to be tested in the
marketplace. This legislation provides the authority which
municipalities will need to demonstrate its viability. The
legislation outlines the procedures and standards which
local officials will need to observe in implementing their
respective plans. I believe that it is a law which merits

your support.

Thank you.

ASSEMBLYMAN DOYLE: Mr. Johnson, in our earlier
hearings and in my reading concerning TDR, I am concerned
about whether giving a landowner a piece of paper which
would allow development elsewhere is due and proper compen-
sation. You usedthe word "marketplace" a number of times.
Given the idea that this is a new idea, given that fact,

how can we be so sure the market mechanism will work?



MR. JOHNSON: I believe we can't be sure without
trying. All this law does is provide an opportunity for
municipalities to try it, and I believe it does need that
test. Whether they are going to be marketabie certificates,
we don't know and I believe that that is going to depend
very much upon the local circumstances. I can't help but
believe that among all the municipalities in the State of
New Jersey there won't be a few who won't find this a
demonstrably useful instrument.

ASSEMBLYMAN DOYLE: Let's say we have a municipality
who thinks that it would be a demonstrably useful instru-
ment and adopts this ordinance, pursuant to this legislation,
if it were adopted, and does compensate a landowner in the
preservation zone by giving him a certificate, which
certificate later proves unmarketable or to some degree is
difficult to market, what responsibility, if any, do you
think is on the municipality to guarantee the marketability
of that certificate? Should they have to buy it back,
for instance?

MR. JOHNSON: I think not. I think not because when
we speak of marketability, we speak of just that. And if
there is not a speculative value in those certificates,
if there is not growth in the community to warrant that value
in the marketplace, then it seems to me they are not
entitled to anything. They haven't lost anything.

ASSEMBLYMAN DOYLE: You mean the landowner hasn't
lost anything?

MR. JOHNSON: The landowner hasn't lost anything
because the marketplace is not purchasing the certificates;
they are not of value on the marketplace.

ASSEMBLYMAN DOYLE: Well, he has lost the right to
develop the land he had and, therefore, to put it to any
beneficial use. He was not given money by way of eminent

domain and condemnation for the land because ins tead this



concept of TDR was used.

this example, if you will,

is a valueless,

So all that he has gotten in

at least

temporarily valueless, piece of paper and has lost the

beneficial use of his land and
that land. Mightn't he have a
his land wasn't unfairly taken

MR. JOHNSON: I think we
What would the alternative be?
instead of going the TDR route
as a conservation district, in
receive any compensation.

is he better off or worse off?

Now,

the development rights to
challenge as to whether

without due compensation?

need to look at the alternative.

Suppose that the municipality
had simply zoned his land
which event he would never

under which circumstance

My feeling is that he has

a better prospect of recovering under the TDR approach than

under the zoning approach.
ASSEMBLYMAN DOYLE:

Of course,

if a municipality

zoned an area a conservation zone and didn't give him any

money and the zoning was such that the land couldn't be

used, that would be no better.

But I don't think that

zoning would hold up in the courts.

MR. JOHNSON: Well,

a great deal.

I think it depends on circumstances

If it were a flood plains area or if it were

an area of unique ecological importance, such as a unique

water resource or possibly even a unique historic site,

I believe it would hold up.
ASSEMBLYMAN DOYLE:

Are there municipalities within

the region for which you operate that would be interested

in this concept, do you feel?
MR. JOHNSON:

I don't know as a matter of fact

because we have worked largely with the counties and don't

have that much direct contact with the municipalities.

ASSEMBLYMAN DOYLE:
work on a regional basis.

a tool.
MR. JOHNSON:

9

That is an interesting point.

You

This would give municipalities

That's right.



ASSEMBLYMAN DOYLE: There has been much discussion
lately that planning and zoning should be done on a
regional basis because municipalities are perhaps
somewhat selfish, isolated and not concerned with regional
needs. Don't you think giving municipalities new tools
flies in the face of regionalism?

MR. JOHNSON: Of course, we operate within the
constraint of our compact legislation. And under the terms of
that compact, we are specifically proscribed from carrying
out plans or engaging in those activities which involve
direct decision-making over development. We are an
advisory unit. I am fully aware of the fact there is
considerable discussion over the appropriatenéss of moving
more decision-making to the regional level. I don't see
that as being essential as long as at the regional level
there is such coordination achieved that the local
decisions are made in concert and in light of regional
needs. We believe that that can be achieved.

ASSEMBLYMAN DOYLE: Even tinder this bill if it were
adopted?

MR. JOHNSON: Yes.

ASSEMBLYMAN DOYLE: Thank you.

MR. JOHNSON: I am certainly not concerned over
strengthening municipal decision-making. I think that
is where the action ought to begin.

ASSEMBLYMAN PELLECCHIA: Thank vyou.

Is William Queale here, please? Mr. Queale is
Planning Consultant to Chesterfield Township and Past
President of the New Jersey Chapter of the American Institute
of Planners. I understand he is going to have Denton
Layman appear too.

MR. QUEALE: Mr. Layman cannot be present today.

ASSEMBLYMAN PELLECCHIA: You may proceed.

10



WILLTIAM QUEALE, J R.: Mr. Chairman
and members of the Committee, my name is William Queale, Jr.
I am here today, as you indicated, in two roles, I guess,
wearing two hats, representing the New Jersey Chapter of
the American Institute of Planners, having served as its
immediate Past President, currently on the Executive
Committee, and serving as Chairman of the Chapter's
Legislative Committee.

We reviewed the bill last week as a Committee and
I am authorized to put into the record the statement,
copies of which you have received, addressed to the

honorable Assemblymen.

The New Jersey Chapter of the American Institute ‘of Planners
supports the Municipal Development Rights Act. The concepts in-
corporated in this legislation add flexibility to the basic land
use goals of a municipality and enables development, environmental
issues and economic concerns to be equitably balanced. The concept
applies to residential and non-residential uses; urban, suburban,
and rural areas; mountainous to coastal areas; and is optional to
municipal officials.

The A.I.P. Chapter's Legislative Committee has reviewed the draft

bill but has had insufficient time to prepare detailed comments on
specific provisions of the bill. We would respectfully request the
opportunity to meet with your staff to review our comments and offer
suggestions with respect to eliminating some definitions in Section 4;
correlating definitions with S-3054 which our Chapter is also support-
ing; clarifying the composition of a regional commission in Section 6
and the role of the tax assessor and environmental commission; clari-
fying in Section 6 that where the municipal planner and attorney are
serving as consultants, not staff, that their ex officio membership

on the commission is optional and, where exercised, they serve with
compensation; clarifying that the review and appeal implied in
Sections 1l2a and 12b do not have an applicant who has been denied by
the planning board take his first appeal to the same board; rewording
Section 13e to permit the subdivision and sale of land in a preserva-
tion zone without development; in Section l4e, allowing a private
developer to install facilities where the municipal capital improve-
ments program or construction contracts do not provide the facilities
needed to serve the proposed project; and specifying in Section 20
that the conversion of development rights to another use are per-
missive and not required.

It is the opinion of the Chapter's Legislative Committee that these
questions and modifications are easily accommodated within the frame-
work of the proposed legislation and we offer our services to your
staff in the interest of urging passage of this legislation.

11



ASSEMBLYMAN PELLECCHIA: Mr. Queale, we appreciate
your offer and we would appreciate it if you would make
arrangements with the Committee Aide, Mr. Helb, to
find out when our next working session on this bill will
be. We will be glad to have you in to discuss with
you some of the problems that you raised.

MR. QUEALE: Thank you.

ASSEMBLYMAN PELLECCHIA: There is one problem that
concerns me, coming from an urban area. I come from
Paterson which is small in area - it is about»eight square
miles - and most of the land has been used and reused
many times. How would this affect a city like Paterson?

MR. QUEALE: I think, first of all, the key point is
that it is optional. If Paterson felt that there would
not be a specific application, they would not, of course,
have to take advantage of it. The extent to which they
may take advantage of it will, of course, also depend
then on their specific interests. We at the Legislative
Committee meeting discussing the provisions of this bill
did discuss the section that indicated economic - I forget
the terminology, whether it was viability or economic
interest, etc. We did not come up with any specific
examples as to how that might be implemented through this
legislation, but we felt that there would be an opportunity
in the urban areas similar to the air rights that are
now being sold and used, the fact that some of the
major industries may, in fact, be enticed elsewhere
and there may be economic returns through this'concept
to preserve some of that economic vitality. But we did
not get into specific examples based on our own individual
experiences in those areas. |

ASSEMBLYMAN PELLECCHIA: The reason I asked the
question is that we are going through a period where
Paterson has been declared one of the Bicentennial historic

cities and there are several problems that have come up
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because of the fact that some areas of the city have

been declared historic sites. I was just wondefing whether
you had made any study of what kind of an impact this

may have.

MR. QUEALE: No, sir.

ASSEMBLYMAN PELLECCHIA: Thank you.

ASSEMBLYMAN DOYLE: Forgetting, if I may for a
second, the specific example of Paterson, generélly though
in an urban area, how would you see this bill being used?

MR. QUEALE: I have no specific response at this time
as to how an urban area might do it, recognizing, number
one, a time frame in the review of this specific legislation,
and also the fact that I would bé interested in the urban
application of this law in that I personally have just
worked with Jersey City on their revised zoning code and
I think would have opportunity, knowing that particular
ordinance, as to the application of this bill. But I
have not sat down and tried to work in specific examples.

ASSEMBLYMAN DOYLE: Am I right in assuming that
New Jersey law, particularly zoning law, right now does
- not recognize the concept of air rights?

MR. QUEALE: There is no specific mention of it;
that's correct.

ASSEMBLYMAN DOYLE: Could you see this bill being
operative in our urban areas without some sort of statutory
recognition of the concept of air rights? |

MR. QUEALE: I always feel that if there is statutory
recognition, of course, you are on firmer grounds in making
land-use recommendations or development recommendations.

It is, I think, for that same reason that I am on your
schedule of witnesses today representing Chesterfield
because we have utilized this transfer of development
rights' credit under the existing planned unit development

and zoning provisions, the statutory provisions, in an
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attempt to test the water, and I might add have had favor-
able responses in two municipalities where we have tried
this TDR concept, calling it not transfer of development
rights, but transfer of development credits.

One of the comments that has arisen from the public
is that there is no State legislation and wouldn't we be
on firmer ground if we did have that statutory provision.
My answer had to be, yes, but that I felt under our limited
concept of devélopment credits, not development rights, that
there was reasonable interpretation under the existing
planned unit development and zoning statutes and it was a
worthwhile test. And I think the same would have to apply
if we are discussing air rights.

ASSEMBLYMAN DOYLE: But whether or not it is recognized
in the statute,and admitting it would be better if it were,
is it not true that you are going to need air rights to
make this idea operative in the cities?

MR. QUEALE: I would expect so only because of the
intensity of the development. It is conceivable that
where there is a land shortage and intensity_oflland use,
even in some smaller centers, air rights might come into
play. But I think your main direction of air rights would
be in the very urban quarters, the Trentons, the Patersons,
the Passaics and the Jersey Cities.

ASSEMBLYMAN DOYLE: Do I understand you are going
to be back later to talk to us about Chesterfield or
are you here now too in that capacity?

MR. QUEALE: I was going to try to just breeze
right into that if I could.

ASSEMBLYMAN PELLECCHIA: Be my guest.

MR. QUEALE: Chesterfield, as you may be aware, is
in Burlington County. It is just east of Bordentown.

A portion of the New Jersey Turnpike cuts through and

Exit 7 is just outside its boundaries. It is predominantly
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a rural area with very limited development. And the
request made to us during the preparation of their master
plan program or during the period when we were coming to

a conclusion was: How can we preserve farmland? It was
in the thrust of farmland preservation that we got
involved in working up an option to TDR, calling it the
transfer of development credits. Our thought process went
in the reverse of planned unit development, in essence,
saying that if you can take a large tract of land and sub-
divide it and then end up with individual parcels that
would become public land, private homeowners' association
land or development lots, why can't you start out with
fragmented pércels and allow the acreage to be assembled
for a total credit of acreage and just build on one of

the pieces that you would have selected?

We, in essence, took the community; and, if you can
visualize a square, we divided it into four equal quadrants
and said initially development should be directed toward
thé northwestern quadrant and the remaining three guadrants
would remain in farmland preservation. We indicated in
the preservation district that a minimum parcel size of
25 acres would be desirable on which there could be a farm
residence, and the person owning that land would then
get credit for the acreage which he could transfer into
that northwestern quadrant.

As I indicated, the concept, itself, was acceptable
within the community with two major questions arising on a con-
stant basis, both at public hearings, at the work sessions
of the planning board which were open to the public,
as well as the regular monthly public meetings of the
planning board; and, they were: There is no State legislation:
therefore, isn't this somewhat questionable and aren't
we running a risk? If we had State legislatioh, wouldn't
this be of assistance? The second question is something

that has arisen, I believe, at these public hearings about
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the restriction of land development opportunities in the
preserved district: Why can't we build anywhere? Without
the legislation, in fact, we have now in Chesterfield's
instance backed off the preserve requirement and said that
we will in the draft zoning ordinance permit development
to go anyplace, but still retain the transfer concept that
a person can accumulate separate parcels of land acres and
put that development anywhere in the township,.with the
strict provision that he must have water and sewers avail-
able. There are soil conditions that make development
without water or sewers very problematical in that area.

The real reason for that, which has now as I understand
it and read the public comments - they had accepted this -
but the reason that the Planning Board and myself accepted
that concept was very simply that the drainage patterns are
such and the regional sewer proposals are such .that it is
all directed toward the northwestern quadrant anyway. And
perhaps,with some minor exceptions, we expect the bulk of
development occurring in Chesterfield will do so in that
northwestern quadrant. So we felt we were giving away
basically snow in the winter by allowing that type of
modification in our proposal.

We have added some provisions to the proposal to
offer again some additional flexibility, one being that once
land is set aside and dedicated, it could be undedicated
if a public improvement or some other service makes itself
available to that tract that had not been foreseen at the
time of dedication, in exchange for dedication of equal
acreage elsewhere in the community that would serve the
same purpose as the purposes set forth for the original
tract's dedication.

We also established ratios of the types of credits
in an effort to assure that all land had marketability
or that credits had marketability by permitting 150 percent
of the credits to be acquired, and we did this through

16



establishment of so many units per acre entitled by right.
Then we also incorporated in this an industrial provision
whereby industrialists who would go out and buy farmland
and preserve it for farmland purposes could increase their
floor area or their building height or both in order to

add an extra dimension to the acquisition of these farmland
credits. '

ASSEMBLYMAN DOYLE: How many housing units could have
been built in Chesterfield before you took on this idea?

MR. QUEALE: There are approximately 22,000 acres,

I believe --- There are 14,000 acres in the township.

They now have half-acre lots throughout the township.
Arithmetically, you might assume 28,000 units, but that
would be impropér because you would probably lose 25 or

30 percent to undevelopable land and neceésity for streets.
So if you take 28,000 and take 25 percent off of that,

the residual might be the number of units.

What we have then said is that if you allow one unit
per acre as the basic density, we have estimated that there
would be approximately 12,000 units that would result in
a population of close to 40,000 people. '

ASSEMBLYMAN DOYLE: So if this plan were implemented,
there would be less housing units in Chesterfield than
otherwise would have been allowed?

MR. QUEALE: Only strictly on an arithmetic basis
because in the northeastern, far eastern and southeastern
portions of the township the foreseeable demand for develop-
ment, I think, is reduced because of the lack of facilities,
the lack of sewers, the soil conditions, highway~access, etc.
In fact, there is a general feeling, and I cbncur with it,
that this transfer concept will actually stimulate develop-
ment in the community, also being stimulated by the fact
that our proposal sets no strict restrictions on the types

of dwelling units. We are specifically encouraging a mix
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of housing unit types, encouraging that they be available
for all income groups, etc. So we are looking for apartments,
townhouses, single families, quadplexes, etc.

ASSEMBLYMAN DOYLE: But all basically in the
northwest quadrant? ' ,

MR. QUEALE: As far as development is concerned, that
is where we expect it to go. The ordinance that is just -
currently being worked on in draft form theoretically allows
it to go anywhere in the township.

ASSEMBLYMAN DOYLE: Where would the preservation areas
wind up being in the town?

MR. QUEALE: Maybe I didn't make myself clear in my
statement. We had originally advocated that the northwest
quadrant would be the only area for development and the
remaining three-quarters would be a preserve. But, as I
say, we ran into some opposition on that, one of the
reasons for it being that there was no State legislation to
permit this concept. vTherefore, the people were saying, .
we want to allow this exchange to take place anywhere in
the township. We concurred because we think development -
will be directed because of streets and utilities to the
northwest quadrant anyway.

ASSEMBLYMAN DOYLE: So that by placing'all of the
capital improvements, community improvements; in that
area, you are going to generate growth pretty much only
in that area?

MR. QUEALE: That is what I would expect, ves.

ASSEMBLYMAN DOYLE: To the degree that the other
three quarters will by and large remain preserved under
your zoning, how can you assure the town and yourselves
that it will stay preserved when we are in the midst of *
all kinds of zoning complexities, litigation and problems?

MR. QUEALE: I have indicated to boards, whether it
would be Chesterfield under this concept or Hillsborough,
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which is outside of Somerville, where we have also
advocated it and we have had public hearings up there ---
In those two communities we have specifically discussed
the transfer of development credits. But I have also
indicated to numerous communities under planned unit
development and cluster provisions that there is no long-
term assurance; but short term, we know if we don't make
the try that it is just going to be gobbled up and
developed all in the wrong way. If we can sit down and
logically proceed through a thought process of trying

to tie this up for a public purpose and put the proper
covenants, deed restrictions or outright purchase of
land for these purposes, we have done the best we could.
If additional ideas and legislation come along later,
then perhaps we can take advantage of those.

ASSEMBLYMAN DOYLE: You mentioned S 3054. That
is the new Land Use Planning legislation, is it not?

MR. QUEALE: Yes.

ASSEMBLYMAN DOYLE: Do you think that now is
perhaps the wrong time for TDR in that we are awaiting
any day now a decision on the Mount Laurel and:Madison
Township cases, we do have S 3054 to consider, and we
do have the land-use ramifications of the Botter decision
still with -us? Are we now trying to put a little more
salt in the wound, as it were?

MR. QUEALE: I don't believe so. I think this bill
can move independent of these other provisions-and pending
court cases. It has to do with an administrative procedure
that provides another option to municipal officials.

There is a provision for a regional commission to be
established, if it be the desire of adjoining municipalities.
We are not . talking about the social implications - at

least in my opinion we are not - because there are social

implications in the actions that any municipal group might
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take in implementing the provisions of this bill, just
like there are social implications under the zoning
statutes or under the proposed land-use law. I think
this bill can move independently. ,

ASSEMBLYMAN DOYLE: You have worked for a municipality, .
at least, and I am sure several more. My experience is
that municipalities oftentimes are reluctant to accept .
somethihg new, particularly in the area of land use,
unless they are prodded by court decisions. What optimism,
if any, do you have, notwithstanding Chesterfield Township,
that municipalities, if allowed to, would accept this new
concept?

MR. QUEALE: I feel very optimistic about it. I
believe there is a natural desire to preserve mahy
ecologically sensitive areas, and I am talking about
legitimate desires now, not some artificial desires that
have social overtones. I have not found an entire reluctance
on the part of planning boards and elected officials
municipally to go into new areas too hesitantly. I think
they are genuinely interested in these and, if there is a
real purpose to be served, they are anxious to explore
the opportunities available to them. .

ASSEMBLYMAN DOYLE: Thank.

ASSEMBLYMAN PELLECCHIA: Thank you.

Is Phil Coccuza here? I believe I saw him in the
back of the room before.

MR. BERKOW: He is here, Mr. Chairman, but in lieu
of his addressing you, I would like, on behalf of the
New Jersey Builders Association, to have that opportunity. -

ASSEMBLYMAN PELLECCHIA: Your name, please?

GORDON B ERZKOW: For the record, my name is
Gordon Berkow of the law firm of Hutt, Berkow and Hollander,

and we are general counsel to the New Jersey Builders
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Association.

In trying to analyze and evaluate 3192 ---

ASSEMBLYMAN PELLECCHIA: Do you have a prepafed
statement?

MR. BERKOW: Yes, I do, and I will be happy to
have copies of it distributed.

What has been passed out to you is a distillation
of the thinking of the Association. A committee met and
spent a great deal of time going over the bill within the
time limitations it did have, and they have distilled this
thinking into about 10 or 11 different categories'that I
am about to go through with you, if I may.

Ideally - and we emphasize the theoreticél nature
of that word - TDR would be a method whereby municipalities,
faced with the rising costs of open space acquisition,
and the legal-fiscal implications of police power and
"taking" issues, could allow land market mechanisms to
remain fluid and, at the same time, plan for low-cost,
open-space preservation and/or protection of environmentally

sensitive or historically interesting parcels of land.

Practically --- however --- A-3192, as its accompanying statement in-
dicates, "provides the municipalities of this State with an additional
tool or instrument through which they may control growth" --- in effect,
still another exclusionary zoning device, which, Tike the praiseworthy
PUD and open space concepts before it, will be abused by virtually

every municipality which chooses to implement TDR, as it 1is proposed

in A-3192. '

Consequently, the New Jersey Builders Association could not possibly
support A-3192, in its present form.

Experience indicates that development in New Jersey is --- contrary to
the bill's legislative finding --- anything but "yncontrolled, unplanned,
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unregulated," and that, in fact, the controls and regulations, in-
stituted on State and municipal levels, have been not only the primary
inflationary factor in the cost of new housing, but the main inhibitory

element as well.
* * *

The control and regulation of which we speak above are embodied in New
Jersey not only by the restrictive, inconsistent and outdated municipal
land use procedures and ordinances, but by the Wetlands Act (1970),
regulations pertaining to sewer and septic conditions (1971), the Flood
Plain Protection Act (1972), and the Coastal Area Facilities Review

Act (1973), all of which prohibit or severely restrict development over
approximately 68 percent of the State, and which have rehdered sizable
parcels of land useless and,‘hence, virtually without value --- a taking
of land without compensation to the affected land owner.is what you have.

Ideally, again, TDR contains the potential to provide compensation, or
at least redress to land owners whose property, for one of the above
reasons or other cause, has been severely reduced in usefulness or
meets reasonable standards defining land which should be preserved, by
"paying" such owners with development rights.

Practically --- however --- unless a number of mandatory changes are

implemented and the Constitutional questions concerning the act, both
of which are detailed further in this document, are answered, A-3192
can only be seen through the negative, "no growth" elements to which it
will appeal and by whom it will be exploited to perpetuate the housing
shortage and the economic stagnation that now mark New Jersey.

While the principle of TDR was widely discussed in the 1950's and
1960's, it is generally accepted that the concept, in New Jersey, was
first and most prominently embodied in "Transfer of Development Rights:
A New Concept in Land Use Management," by B. Budd Chavooshian and
Thomas Norman, Esq.
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A comparison of that document and related excerpts from A-3192 1ndicate
that A-3192 fails to embrace several vital elements of the plan on which
it was obviously based --- and, in so "missing" these points, only opens
the way for the abuse which is foreseen on the part of most municipalities
which choose to implement by ordinance a TDR plan.

Some prime examples follow:

I see Mr. Chavooshian in the audience. I hope he will forgive me if I

do quote at some length from his work. I presume he has testified or

is about to testify. But we have taken these extracts from his pamphlet
which I think was probably the introduction that we all first had to

the concept of TDR.

PURPOSE OF TRANSFER OF DEVELOPMENT RIGHTS (TDR)

According to Chavooshian: “The main thrust of a transfer of development
rights proposal would be to preserve the prime agricultural lands and
woodlands of the State."

Yet, Section 13 a. of A-3192 states a host of other purposes:

"a. ATl land in the preservation zone contains one or a combina-
tion of the following characteristics:
(1) substantially undeveloped or unimproved farmland, woodland,
flood plain, swamp, acquifer recharge area, marsh, land of steep
slope, recreational or park land;
(2) substantially improved or developed in a manner so as to
represent a unique and distinctive aesthetic or-historic
quality in the municipality;
(3) substantially improved or developed in such a manner so as
to represent an integral economic asset in and to the munici-

pality;"

This wide range of lands which may be included within the preservation
zone provides sufficient leeway for municipalities to "preserve", or,
more accurately, render useless virtually any type of property --- yet,
the restrictions which govern the selection of property for the transfer
zone (Section 14) are so loose and general, and lack any meaningful
definition, thereby allowing the municipality to select transfer zones
totally impractical for development and increased denSity from the key
point of view of marketability, and leaving the individual who seeks to
use development rights in this zone no recourse but extensive and costly

lTitigation.
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In effect ~-- no real change from the present abuses such as "holding

Z " 0 . < -
ones," large lot zoning, and restrictive municipal Tand use practices.

THE INCENTIVE OF MARKETABILITY ‘

On pages 13 and 14 of his report, Chavooshian stated:

"The actual increase in residential density and above the former
zoning maximum (of the transfer zone) is the incentive which should
attract a willing buyer of development rights ... Moreover, what-
ever new density requirements are established in whatever location
the overall result must be a new zoning district where it is more
desirable to build with development rights primarily because it is
more profitable for the builder."

Ideally, then, if TDR is to be effective, the municipality must create
the incentive to guarantee marketability in setting up the transfer zone.

However, in the aforementioned Section 14 of A-3192, at no point is there
a positive reference to incentive in terms of marketabiiity. This short-
coming will prove to be a key in the establishment of "undesirable"
transfer zones, or transfer zones in which no fiscally knowledgeable
developer will or can feasibly show interest --- thereby achievirng the
“no growth" or "growth control" that so many municipalities desire in

their exclusionary practices.

EQUALTZING TRANSFER ZONES AND DEVELOPMENT RIGHTS

Chavooshian, on Page 14 of his report, said:

"The i1ncentive to purchase development rights must be perpetuated
until all outstanding rights are utilized in actual development.
Since building proposals can be approved without deVe]opment rights
as a prerequisite if the proposals conform to the old zoning it is
possible to have a surplus of development rights. If this should
occur so that more development rights exist than Tand upon which
they can be utilized, it then becomes the responsibility of the
designated governmental body to rezone another district in which
development rights can be used, that is, to re-establish 'incen-

tive zoning."'"
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While the last sentence of Section 14 of A-3192 makes reference to
increases in the number of tracts in the transfer zone, such a decision
is left at the option of the municipality, which is to be guided in the
decision by the loose and arbitrary standards of the section.

Anything less than an absolute mandatory rezoning and increase in the
number of transfer zone tracts, in the event of a disproportionate
“ relationship between the number of development rights and the number of

transfer zone tracts, will mean that the owners of preservation zone
tracts have been "compensated" with non-negotiable development rights.

MUNTICIPAL PURCHASE OF DEVELOPMENT RIGHTS

On Page 6 of his report, Chavooshian states:

"Transfer of development rights helps a community plan its growth.
The net effect is the preservation of environmentally important
areas with equitable compensation for the owners. There is no

cost to the taxpayers since no acquisition by government is in-

volved."

Yet, on Page 19 of A-3192, Sections 25 and 26 read as follows:

“25. Nothing in this act shall be construed to prohibit or other-
wise prevent a municipality from receiving development rights for

municipal property contained within the preservation zone on the
same basis as other property owners within said zone, or from
otherwise buying and setling development rights of other parcels.

26. In implementing any development rights ordinance adopted
pursuant to this act, and in fulfilling the requirements of this
act, any municipality may establish a Development Rights Bank or
other such facility in which development rights acquired by the
municipality may be retained and traded in the best interests of

the municipality."

The purchase of cevelopment rights by municipalities, under the restric-
tion of such meaningless criteria as "the best interests of the muni-
cipality," not only further eatrusts land use decisions with individuals
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who have proved themselves incapable of sound management, but also
opens the way for a virtual moratorium by a municipality which plays

on the misqgquided "no growth" sentiments of segments of the population,
to gather support, political and financial, for using TDR to "bank"
land, and thereby, bring to a halt, all growth which is not politically
or personally expedient.

In the event that a parcel of municipally-owned land falls within the
preservation zone, the municipality should be mandated, under A-3192,

to liquidate such development rights within a specified period of time,

and further, should be prohibited from purchasing development rights.

POSITIVE STATEMENT CONCERNING HOUSING

The previous statement, from Page 6 of Chavooshian's report, concludes
with the statement:

"And at the same time the housing needs of a growing population
can continue to be met."

It is obvious that this goal is not even within the practical effect of
A-3192, since no reference is made with regard to housing and, therefore,
no positive constructive suggestion for housing is envisioned under A-3192.

* * *

The above conflicts with Chavooshian's report are an indication of the
oversights and loopholes which mark A-3192. In addition to these points,
however, attention is also directed to:

(1) The constitutional questions inherent in the concept, as it
is presented in A-3192; and

(2) The several major changes necessary for the bill to even begin
to approach practicality; and

(3) Problems inherent in A-3192 as they relate to existing muni-
cipal Tand use Taw,

all of which are presented in the follcwing sections.
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CONSTITUTIONAL ISSUES

1. Does the fifth amendment to the U.S. Constitution, barring the taking
of private property by the government without just compensation,
allow municipalities to pay for such property by means other than
money? (In this case, by paying them with personal property called
development rights).

A possible answer to the question may be found on Page 16 of Chavooshian's
report, where he states:

"Transfer of development rights is intended to redress the land-
owner for his loss and therefore serve as a form of compensation...
However, development rights are not intended as just compensation
in the legal sense, for example, as under eminent domain."

2. Are property owners who are required to comply with the existing
zoning ordinance, because they cannot afford to purchase development
rights or do not wish to purchase development rights, denied the
equal protection of the law guaranteed by the 14th amendment to the
U.S. Constitution?

A-3192 proposes that development rights may be transferred only to
specifically designated areas of the municipality (transfer zones) and,
in these areas, the property owners would be prohibited from developing
their land at higher density than allowed by the zoning ordinance unless
they purchased or acquired development rights permitting such greater
density (Article II1, Section 14 d.).

This would appear to deny to these owners the right to seek hardship or
special reasons variances from the board of adjustment under N.J.S.A.
40:55-39 et. seq. This denial of administrative relief, apparently
because such owners can now buy the relief they need, raises a sub-
stantial equal protection question under the 14th amendment of the U.S.
Constitution. If the purpose of this prohibition is to drive up the
price of development rights by barring other avenues to property owners,
then the act takes on a commercialism inappropriate to public law.
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MANDATORY MAJOR CHANGES

1. The composition of the commission, which determines the feasibility

of such a plan and which prepares a report designating transfer and pre-

servation zones and establishing the value and quantity of development

rights, should be changed to reflect regional views and professional,

objective, knowiedgable pianning and iand use experts.

A commission made up of. members of the municipal planning boards and
boards of adjustment, the mayor, and the municipal planner, zoning
officer, and attorney (as per Section 6 of A-3192) is composed of
basically the same parties who perpetuate the land use ahd planning
abuses which the bill seeks or should seek to correct.

If the intent of A-31392 i1s a valid one, then the more sensible and
practical elements ¢f regisnai plannirg, to be carvied out by qualified
professionais, should be exercised in the development of the plan ---
and that plan should not be Timited to the municipal boundaries, since
such boundaries have no bearing on the environmentally-sensitive areas
to which A-3192 directs 115 main thrust.

No one can deny that the municipal land use chaos and abuses, which
A-3192 would allegedly attempt to rect'fy, could be best met by objec-
tive,2political, and professional planning experts. A denial of this
recommended change is a tacit admission of the true purpose of the
bill --~ a further perpetuation of the "no growth" Customs of most of
New Jersey's municipalities, and their offscials.

2. Transfer zone land owners must be given the flexibrlity, within
A-3192, to permit them to deveiop a part of the transfer zone at more

than the maximum density, without preclud:ng the purchasé of develop-

ment rights and subseguent development of the -emaining part of the

transfer zone, with the 1:mit of the overa.! transfer zone maximum

density still the "ceiling" on the tctal development of the transfer

zone.

The option must exist for the owner of transfer zone land to use, or
not use, development rights at his ¢hsice, with the cbvious proviso

that the maximum density cannot e exc¢eread~d
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For example, assume a transfer zone of 100 acres with an existing
density of 1 unit/acre, or 100 units. Assume also that the maximum
density, through the procurement of all development rights, is 6
units/acre, or a total of 600 units.

If the owner of this transfer zone land purchases 2 development rights
per acre, and therefore now has 3-units-per-acre development rights, or
'the rights for 300 units, he should be permitted to place the 300 units
on 25 acres ( a density of 12 units/acre) --- knowing that the remaining
" 75 acres can take no more than 300 units, thereby preserving the "ceiling"
of 600 units on the 100-acre parcel.

Without such flexibility, wiiich is not specifically enumerated in
A-3192, a transfer zone land owner would be forced to use more land
than he would necessarily need for sound development. In the above
example, under A-3192, he would be forced to use all 100 acres for

the 300 units because he only had 3 development rights per acre. This
is not only wasteful land use, but precludes either his purchase of the
additional 3-units-per-acre development rights or forces him to wait
until he can purchase the maximum development rights before proceeding

with land development.

3. The municipality must be prohibited from reducing the density of a
transfer zone for five years prior to the adoption of the ordinance.

That is to say that the maximum density within that 5-year period would

have to obtain.

Although this seems 1ike a rather strict provision, Section 14 e. re-
quires the construction or planning of capital facilities in the transfer
zone within five years of the adoption of the plan, and, in order to
ensure coordination between such facilities and subsequent development
and to prevent the municipality from creating a lower density with the
thought that the owner can "make it up" through the purchase of develop-
ment rights, such a prohibition must be enforced. In addition, it will
help guarantee that the capital facilities to be constructed will meet
the eventual maximum density and that the construction of lesser capital
facilities, to accommodate reduced existing density, will not be used

as a justification for establishing an artificially iow maximum density
in the transfer zone.
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4. The municipality must be prohibited from declaring a moratorium

during the feasibility study by the commission and during the develop-
ment of the TDR plan.

It is obvious that the feasibility study and the development plan could

be abused just as municipalities now abuse the "rewrite of the master
pian" as an almost perennial justification for a moratorium. A-3192
contains no time 1Timit on the allowable length of time for the feasibility
report, thereby providing municipalities with an open-end moratorium
excuse.

5. It must be a mandatory requirement that municipalities include in the
sreservation zones, all privately-owned land known, planned or projected
to rendered undevelopable under Federal, State or local laws, rules, or

requlations.

One of the alleged purposes of A-3192 is to provide a form of redress

for property owners whose land has been rendered unusable or severely

restricted in use. With this premise, every private land owner, whose
property meets this description, should therefore receive an assurance
that he will be "compensated" --- whether the compensation is just or

a partial recovery of the value of the property.

6. The owner of land in the transfer zone must be permitted to make

application for planning board approval, without actually owning the
necessary development rights, provided that he holds a contract option

for the purchase of such rights.

This provision will allow a developer to utilize the money normally
spent for development rights for the other pre-development costs nec-
essary for preparation of an application to a planning board. In this
way, money will not be spent for development rights, which may not be
iused for a year or more if the plans which are reviewed by the planning
board are found to be in need of substantial changes --- meanwhile the
developer has been forced to purchase development rights and, therefore,
actually spend considerable amounts of money for such rights, which
cannot be used until planning board approval is received ... and may
neve~ pe used if planning board approval cannot be obtained. The
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contract option proviston places the develcper in considerably less
financial jeopardy, while still guaranteeiﬁg the municipality that he
cannot proceed with development at the high%r density unless he does in

fact obtain the necessary development righty,

PROBLEMS RELATIVE TO EXISTING LAND USE LAW

1. A-3192 provides that the ordinance is to be administered by the plan-
ning board and that applicants and complaints shall be heard by the
planning board (Article III, Sections 12 and 15). The act also states
that it is part of the municipal zoning ordinance and, therefore, subject
to the provisions of the zonfng law, N.J.S.A. 40:55-30 et seq. This
would also make it subject to the variance provisions and procedures

of N.J.S.A. 40:55-39, administered by the zoning board of adjustment.

There is, therefore, an apparent overlapping of jurisdiction in the
planning board and board of adjustment, which would create confusion
and difficulties of administration. The specific authority of each
board should be spelled out in the act and, if it is intended that the
variance procedures of N.J.S.A, 40:55-39 are not to apply to this act,
it should so state.

2. Under the provisions of Article III, Sections 17 and 18, development
rights are to be distributed in proportion to the "assessed vaiue" of the
properties. However, under this procedure, an owner of developed prop-
erty, who can continue using his property, will receive more compensa-
tion (i.e. development rights) than the owner of undeveloped property,
whose future use of his property is totally barred. Therefore, owners
who suffer less damages will recefve more compensation.

3. The act provides that development rights granted by a municipality
shall be for specific uses, but that such development rights can be con-
verted to other uses in accordance with a schedule contained in the
development rights ordinance (Article III, Section 20).

For examp}gﬁfdeve]opment rights'for five single family houses might be
converted*to a development right for a gas station or a supermarket or
ten multi-family residential units, etc. Such conversion must be ap-
proved by the planning board. However, the standard provided for
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approving such conversion is "the best interest of the mun-
nicipality." This standard is vague and gives undue discretion
to the planning board and, therefore, its legality is very
doubtful. ' .
4. Article IV, Section 21 provides for the taxing of
development rights by municipalities in the same manner
as real property. However, development rights would consti-
tute personal property and, since other personal property
is not subject to such taxation by the municipality,
the denial of equal protection of the law, under the
Constitution, is apparent.

I might also add in this context at this point that
one who could not afford this tax might be pushed into
a position where he would have to sell or dispose of the
development rights at an unfavorable time, at an unfavorable
price and an unfavorable financial climate,simply because
of the tax burden that might be placed on these develop-
ment rights.

ASSEMBLYMAN DOYLE: That is true of land too, isn't it?

MR. BERKOW: Yes, but this is to be compensation,
Mr. Doyle, for the land that was taken - for the use of the
land that was taken. ,

It is obvious that while the concept of transfer of
development rights contains the potential for rectifying
the problem of "compensating" land owners for the "taking"
of their property, its embodiment in A 3192 creates the
distinct probability that the plan cannot practically be
applied in New Jersey without accompanying blatant abuses -
on the municipal levels.

Unless and until the bill is amended to incorporate .
the assurances against municipal abuse contained herein,
it would be impossible for the New Jersey Builders Assoc-
iation to support a bill that will only further perpetuate

the practice of "no growth" that has marked municipal
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land use throughout New Jersey.

To this statement, I would like to add two things,
one of which was brought out by Assemblyman Doyle in a
question he asked a previous witness. This, to me,
personally, represents probably the most frightening aspect
of all of 3192; and, that is, the total uncertainty that
these certificates have any value whatsoever, that these
are going to be commercially acceptable, commercially us-
able, that these are going to have any market whatsoever.
Indeed, at the inception, when these certificates were
to be issued, being untried, being untested, the very
situation that I think your question portended is that
people are going to be put in the position where they
are going to be told, "Well, you have a piece of paper,"
and it might as well be confederate currency because it
is totally unusable, or at least I, Mr. Banker, or I,

Mr. Builder, am not going to take a risk and buy this; or,
if T am going to buy it, I am going to buy it up from you
so dirt cheap that my investment will be commensurate with
the fact that this is of questionable commercial and market-
able validity.

The second thing that I call to your attention is
this: In distribution of the development rights - and
this is the second thing that concerns me greatly - the
assessed value of property is what is to be used, the
assessed valuation. That might be well and good if
instantaneously there was a complete municipalwide re-
valuation. But in the absence of a mandate to that
effect, we all know that unless you constantly have --
in fact, even when you do constantly have re-evaluations,
it isn't long in most instances before the re-evaluation
has gone stale, almost as soon as it is implemented in
some cases and you have the problem of this disparity.

in assessed valuation which does exist, to which anyone
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who has been to any number of tax appeals will certainly
testify. This presents a very serious problem. Unless it
is mandated and instantaneous with this determination of
assessed valuation, there should be the implementation

of a thorough re-evaluation.

Thank you very much, gentlemen.

ASSEMBLYMAN PELLECCHIA: Mr. Berkow, I allowed you
to continue. Our time limit was set at 15 minutes. You
went well beyond that.

MR. BERKOW: I am sorry, sir.

ASSEMBLYMAN PELLECCHIA: However, I thought you
made some very valid points. But what gives me the
impression that the New Jersey Builders Association doesn't
like this bill?

MR. BERKOW: I tried to convey that, sir.
ASSEMBLYMAN PELLECCHIA: I do feel, however, you
made some very valid points and I believe Assemblyman Doyle

would like to ask you a few questions.

MR. BERKOW: Surely.

ASSEMBLYMAN DOYLE: Outside of the bill, forgetting
if you will for a second the bill, just looking at the
concept, do you think the concept of TDR is necessarily
inherently bad?

MR. BERKOW: Not necessarily, no. We viewed it,
as we had to,within the confines of 3192 for the reasons
I stated. No, I can't say that. I would be without a
basis to say that. If it had been constructed differently,
as I mentioned, perhaps our feelings would be different
about it. But I cannot say that I would be against the
concept, itself.

ASSEMBLYMAN DOYLE: Let me suggest that if a municipal-
ity wanted to preserve an area, currently I would think
they have two mechanisms. One is eminent domain, condem-

nation and purchase. Another one is through zoning,
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perhaps perverted zoning, to zone it in such a way that

it would not be used for the kind of growth or development
they would not want. The first is legal. The second,
depending upon the circumstances, is of questionable
legality. Under either method, houses that could have
otherwise been built would not be built. To that degree,
doesn't TDR represent an advancement in the sense that

it could encourage building if properly done?

MR. BERKOW: If properly done, yes, sir. That is
the main reason wiy I said I was not against TDR in concept.

ASSEMBLYMAN DOYLE: You mentioned some suggestions
as to major changes in your statement. And let me say
that while the statement was lengthy, this is the first
witness we have had in two hearings now that has come
forth with some specific opposition and suggestions for
major changes. Hopefully, a hearing will bring out two
sides and you have managed to complement the other side.

We had Mr. Chavooshian in the audience before. I have
a feeling he will look at your statement with some interest.

MR. BERKOW: I imagine so, sir.

ASSEMBLYMAN DOYLE: You question the composition
of the Commission and suggest that they should take in
regional concerns.

MR. BERKOW: Yes, sir.

ASSEMBLYMAN DOYLE: This is a municipal tool. How
would you have them take in regional concerns on a municipal
level?

MR. BERKOW: Perhaps one of the problems you, yourself,
articulated, Mr. Doyle, when you said maybe this is not
the precisely right time because, of course, the complete
new land use bill, the Senate bill, has just been intro-
duced, and because we are waiting for certain key land-
use decisions to come down. I think that anyone who

looks at zoning and thinks it is strictly on a municipal
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level and wishes to perpetuate it on a municipal basis

has a certain amount of naivete. These are artificial

lines as has been clearly illustrated time and time again.
The day of regional planning and regional zoning I think

is about to be with us. It has to be, even though the
municipal land use law does not portend that, as I understand
it.

ASSEMBLYMAN DOYLE: No, it doesn't.

MR. BERKOW: But we are on the threshold of this. I
think we have to stop viewing these artificial political
boundaries as zoning boundaries because they simply are not.

ASSEMBLYMAN DOYLE: I suggested that to a witness
at the first hearing and he said that regionalization is
so long away and so unlikely to happen perhaps even in
our lifetime, we have to do what we have with what we have,
and that is why it is the municipality that has to be
strengthened. Wouldn't you agree with that?

MR. BERKOW: Not necessarily, no, sir.

ASSEMBLYMAN DOYLE: How do you see regionalization
being encouraged o r developed, given all of the political,
economic and home rule, to some degree unfortunately,
realities that it is ever going to happen?

MR. BERKOW: You are right. There are problems to
itscoming about. But I think, if nothing else, it is
going to happen by the judicial process ultimately.

ASSEMBLYMAN DOYLE: Your third suggestion as to a major
change,that the municipality must be prohibited from
reducing the density of a transfer zone for five years
prior to the adoption of the ordinance, would make the
effective date of this ordinance six or seven years from
now. Is that practical?

MR. BERKOW: Well, sir, it is the question of the
merchant who marks up the merchandise just before he
announces a sale and then says, "price slashed." We have

the situation that we have here. If they are going to
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start reducing the density and then the development rights
are put on the market and the builder is taken right back
where he would be under existing zoning, again going back
to the proposition you advanced earlier this morning, these
development rights just are not going to be worth anything.

ASSEMBLYMAN DOYLE: Couldn't you achieve the same
purpose by saying no area would be in a transfer zone in
which the zoning density has been reduced over the past
five years?

MR. BERKOW: Yes, sir, I think perhaps that articulates
it better than our report.

ASSEMBLYMAN DOYLE: You made certain comments about
moratoriums, having represented developers and municipalities,
I know what you mean. But don't you think that a municipality
taking on something as major as TDR would need a breathing
time, if it were limited perhaps even within the terms
of the legislation to a fixed period of time such as six
months with no extensions?
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