
r 

INDEX 
PAGE 

Notice of Appeal . . . . . . . . . . . . . . . . . . . . . . 1 
Petition of Appeal . . . . . . . . . . . . . . . . . . . . . . 3 
Answer to Petition of Appeal . . . . . . . . . . 6 
Bill of Complaint . . . . . . . . . . . . . . . . . . . . . . 7 

Affidavit of ':l1homas NL Nickolopoulos 17 
Schedule A. . . . . . . . . . . . . . . . . . . . . . . . . . . 22 
Schedule B. . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Schedule C. . . . . . . . . . . . . . . . . . . . . . . . . . . 26 
Schedule D. . . . . . . . . . . . . . . . . . . . . . . . . . . 29 

Amended Answer and Cross-Bill . . . . . . . . 31 
Reply to Amended Answer and Answer to 

Cross-Bill . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35 
Order of Reference . . . . . . . . . . . . . . . . . . . . 36 
Opinion of Court of Chancery . . . . . . . . . . 37 
Final Decree . . . . . . . . . . . . . . . . . . . . . . . . . . 45 

'rESTIMONY. 

For Complainant. 

Niorton C. Noble, 
direct examination .......... . 
cross '' ........... 

Thomas M. Nickolopoulos, 
direct examination .......... . 
cross 
re-direct 
re-cross 

William Nickolopoulos, 

' ' 
' ' 
" 

........... 

........... 

........... 

direct examination .......... . 
cross 
re-direct 

David Bobker, 

" 
" 

. . . . . . ..... 

........... 

direct examination .......... . 
cross " .. . 
re-direct " . . .. . . . . 
re-cross " .. . 

49 
51 

51 
67 
81 
83 

85 
88 
90 

90 
95 
97 
98 

JetseY State LibrafY-



Frank Sobel, 
direct cxamiuation .......... . 
cross 

B. Frank Fox, 
' ' 

direct exam nm ti on .......... . 
Henry Gottschalk, 

direct examination .......... . 
cross 
re-direct 

Ed ·win Fay, 

" 
" 

direct exnmi11ation .......... . 
cross 
re -direct 

Gus Poulis, 

' ' 
' ' 

direct examillation .......... . 

Thomas 

cross 
re-djrect 

Sofos, 

" 
' ' 

direct exarniuation .......... . 
cross 
re-direct 

For Defendants. 

Angelo Sarantis, 

" 
' ' 

direct examination .......... . 
cross 
re-direct 

Emanuel J. Kypros, 

" 
' ' 

direct examination .......... . 
cross 
re-direct 
re-cross 

David E. Bernstein, 

" 
' ' 
" ........... 

direct examination .......... . 
cross " ........... 
re-direct '' ........... 

Emanuel Pappatheodore, 
direct examination .......... . 
cross ' ' ........... 

PAGE 

98 
JOO 

101 

103 
104 
105 

106 
106 
]07 

107 
110 
110 

110 
111 
112 

114 
128 
143 

146 
150 
151 
151 

151 
156 
162 

163 
164 

Ex1 u iaTs. 
Off'd P 't 'd 

C. 1. 
C. 2. 
C. 3. 

I.,ease .................... . 50 1G7 
Agreement of April 5, 1923 
Extracts frorn Corporation 

55 167 

C. 4. 
C. 5. 
C. 6. 

C. 6a 
C. 7. 
C. 8. 

Minute Book ........... . 56 
Agreement of April 27, 1923 56 
Chattel :Mortgage . . . . . . . . . . 57 
Chattel l\!Iortgage Dated .June 

9, 1923 . . . . . . . . . . . . . . . . . . 57 
Agreement of June 9, 1923 59 
Offer to Sell .............. . 62 
Request for New Certificate 

170 
172 
175 

175 
176 
177 

of Stock ................ 63 178 
C. 9. Notice of Annual Meeting, 

May 25, 1926 . . . . . . . . . . . 65 
C. 10. Notice by George Ferris of 

Sale of Stock . . . . . . . . . . . . 66 
C. 11. Certificate for 25 Shares of 

Stock . . . . . . . . . . . . . . . . . . 67 
C. lla Series of C om p I a in ant's 

Checks Dated from April 
7, 1926 to l\1ay 28, 1926. . . 82 

C. 12. Summary of Stock Transfer 
Book . . . . . . . . . . . . . . . . . . . 67 

C. 12. Summary of Stock Certificate 
Book . . . . . . . . . . . . . . . . . . . 67 

178 

179 

179 

180 

180 

180 



NO-TICE OF APPEAL. 
Filed October 4, 1927. 

In Chancery of New Jersey 
Between 

THOMAS M. N ICKOLOPOULOS, 

Complainant, 
vs. 

ANGELO SERANTIS, et al., 
Defendants. 

On Bill, etc. 

Amended 
Notice of 
Appeal. 

10 

The complainant, Thomas M. Nickolopoulos, 
hereby appeals from the final decree and from 20 
each and every part thereof made by the Honor-
able Edwin Robert Walker, Chancellor of the 
State of New Jersey, upon the advice or Honor-
able Maja Leon Barry, one of the Vice-Chancel-
lors of this Court, in the above-stated cause and 
in particular from that part thereof which de-
clares and decrees that complainant is not en-
titled to the relief prayed for by his bill of com-
plaint, and also from that part thereof which dis-
misses said bill; and also from that part thereof 30 
which decrees that costs be taxed against the 
complainant. 

Complainant hereby appeals to the Court of 
Errors and Appeals on the ground that the de-
cree of said Court is contrary to the weight of 
evidence and that there is no evidence to sustain 
or justify said decree and on the further ground 
that said decree ignores and is contrary to the 
principles of law and equity property applicable 
to the facts as shown by the evidence and the 

40 
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record thereof, and on the further ground that 
said decree was based upon an erroneous con-
struction as a matter of law and equity of the 
agreement made between complainant and the de-
fendants or some of them, dated June 9, 1923, 
and given in evidence under the designation Ex-

1 O hibit C. 6 or C. 6A. 

Dated, September 29, 1927. 

BURNETT & MURRAY, 
Solicitors for and of Counsel with Complainant. 

I conceive there is good cause for appeal in the 
above-stated cause. 

BURNETT & MURRAY, 
20 Solicitors for and of Counsel with Complainant. 

30 

40 

Consent to the filing of the within amended 
notice of appeal is hereby granted and service of 
said amended notice of app_eal is hereby acknowl-
edged this 30th day of September, 1927. 

JOSEPH E. CONLON, 
Solicitors for and of Council with Defendants. 
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PETITION OF APPEAL. 
Filed September 23, 1927. 

New Jersey Court of Errors and Appeals 
To the Honorable the Court of Errors and Ap- 10 

peals in the last resort in all causes : 

The petition of Thomas M. Nickolopoulos, the 
appellant in the above-stated cause, respectfully 
shows that your petitioner finds himself ag-
grieved by a final decree made in the Court of 
Chancery by his Honor Edwin R. Walker, Chan-
cellor of the State of New Jersey, bearing date 
the 13th day of September, in the year 1927, 
"\\ herein the said Thomas M. Nickolopoulos was 
complainant and the said Angelo Serantis, Eman- 20 
uel J. I{ypros, George Ferris, En1auel Papathe-
odore and The Goody Sweet Shop, Inc., were de• 
fendants in these respects, to wit: 

In that the said Court by said decree adjudges 
and decrees that : 

1. The complainant is not entitled to the re-
lief prayed for. 

2. Dismisses complainant's bill of complaint 
and 

3. Decrees that complainant pay the defend-
ants their costs to be taxed, and your petitioner 
humbly appeals from all and from each and 
every part of the said decree of the Chancellor 
upon the ground that the same are erroneous : 

1. In that the preponderance or weight of the 
evidence shows that the agreement between com-
plainant and the defendants, or some of them, 
dated June 9, 1923, was _ entered into by all 

30 
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Petition of Appeal. 

parties thereto for the sole purpose of protecting 
complainant as a minority stockholder and di-
rector in the Goody Sweet Shop, Inc., from being 
outvoted by the defendants, or some of them, at 
stockholders' and directors' meeting, and that 
said agreement was not (as said Court adjudged 

10 and decreed) made for the protection of the com-
plainant in respect to the money owing to him 
by said The Goody Shop, Inc. 

2. The said agreement dated June 9, 1923, 
was, by its terms or by proper construction there-
of, of perpetual duration and did not and was 
not intended by the parties thereto to terminate 
or cease to be operative and effective when the 
money owing to complainant by the said Goody 
Sweet Shop, Inc., was repaid. 

2 o 3. The defendants failed to sustain the bur-
den of proving and establishing their contention 
that said agreement, dated June 9, 1923, was to 
cease to operate and was to terminate when said 
money owing by the said The Goody Sweet Shop, 
Inc., to complainant was repaid. 

There was no sufficient evidence to warrant the 
Chancellor or the Court of Chancery in adjudg-
ing and decreeing that said agreement, dated 
June 9, 1923, was intended by the parties there-

30 to to operate and be effective only while said 
money owing by the said The Goody Sweet Shop, 
Inc., to complainant remained unpaid, or to war-
rant the Chancellor or the Court of Chancery in 
decreeing that complainant's bill be dismissed. 

40 

5. The Chancellor, or the Court of Chancery, 
misinterpreted and misconstrued the legal and 
equitable effect of said agreement, dated June 9, 
1923, when it found, determined and decreed that 
by its terms its effective and operative duration 

5 
Petition of Appeal. 

was limited to the period for and during which 
the money owing by said The Goody Sweet Shop, 
Inc, remained unpaid. 

Your petitioner therefore prays that said de-
cree of the Chancellor may in its entirety be re-
versey, set aside and for nothing holden, and 10-
that your petitioner may have such relief in the 
premises as to this Honorable Court shall seem 
meet. 

BURNETT & MURRAY, 
Solicitors and of Counsel with Appellant. 

I conceive that there is good cause for appeal 
in the above-5tated cause. 

NORBURY C. MURRAY, 20 
Of Counsel with Appellant. 

30 
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ANSWER TO PETITION OF APPEAL. 

Filed October 20, 1927. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

THOMAS M. N ICKOLOPOULOS, 

C omplaiflant-A ppellant, 

vs. 
ANGELO SERANTis, et al., 

Def endants-Appellees. 

On Appeal 
from the 
Court of 
Chancery. 

Answer to 
Petition of 
Appeal. 

The answer of Angelo Sarantis, Emanuel J. 
20 l{ypros and Emanuel Pappatheodore, the above-

named appellees, to the petition of appeal of 
Thomas M. Nickolopoulos, the above-named 
appellant. 

These appellees, not admitting the truth of all 
or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheles~ 
admit that a decree was, on September 7th, 1927, 
made and entered in the Court of Chancery of 
New Jersey, in the above-entitled cause, for the 

3 o purposes in said petition mentioned and as there-
in set forth; but as to the substance and form 
of said decree, these appellees beg leave to refer 
thereto when the same shall be produced. 

These appellees are advised and believe that 
the said decree is agreeable to equity; and they 
pray that the same may be affirmed with costs 
to be taxed in favor of these appellees. 

JOSEPH E. CONLON, 
Solicitor for and of Counsel with 

40 Defendants-Appellees. 
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BILL OF COMPLAINT. 

Filed June 8, 1926. 

IN CHANCERY OF NEW JERSEY. 

To the Honorable Edwin Robert Walker, Chan- 10 
cellor of the State of New Jersey: 

Complainant, Thomas M. Nickolopoulos, resid-
ing in the City of Newark, County of Essex and 
State of New Jersey, complains of the defendants 
and says: 

1. That with the understandings and agree-
ments hereinafter mentioned, between complain-
ant and the defendants, Angelo Sora~tis and 
Emanuel J. Kypros and one George Ferris, they 

20 together in their joint names procured from the 
Trustees of the Third Presbyterian • Congrega-
tion, in Newark, a lease from the 1st day of 
l\1ay, 1923, to the 1st day of May, 1933, of the 
northerly store ( and the basement thereunder) 
of premises kno-,vn as #907-915 Broad street, in 
the City of Newark, for the purpose of operat-
jng therein a place for the manufacture and sale 
of candy and ice cream and also for the purpose 
of preparing and serving therein light lunches, 

30 food, soda water and other confections; that 
said lease was so procured by complainant and 
said other parties for the purpose and with the 
jntention of incorporating a business so to be 
conducted in said premises; that by the terms 
of said lease it was assignable to a corporation 
to be formed by said parties, but that the said 
parties as lessees were, notwithstanding such 
assignment, to continue liable for the perform-
ance of the several agreements set forth in said 
lease. 40 



Bill of Com.plaint. 

2. That among other things it was agreed 
between the complainant and said other parties 
that complainant would, by means of a loan in 
the neighborhood of the sum of $10,000, to be 
made by him to said corporation when formed, 
furnish said corporation temporarily with work-

'10 ing capital. 

3. That among other things it was agreed 
between complainant and said other parties, that 
each would purchase 25 shares of the stock of 
said corporation formed, for which each was to 
pay the sum of $50 per share, and that complain-
ant was at all times to have a voting power equal 
to the combined voting power of all the other 
stockholders, notwithstanding the fact that he 
was to hold but 25% of the original authorized 

20 total capital stock. 

4. That•among other things it was agreed be-
tween complainant and said other parties, that 
none of the 100 shares of the capital stock of said 
corporation to be formed, were to be assignable 
unless and until the corporation and each stock-
holder thereof had failed or refused to exercise 
a 30-day option to purchase the same from the 
then holder thereof. 

30 5. That in attempting consummation of said 
agreements and understandings, complainant and 
said parti~s caused to be incorporated on or 
about the 5th day of April, 1923, a corporation 
under the laws of the State of New Jersey, hav-
ing the name '' The Goody Sweet Shop, Inc : ''; 
that a copy of the certificate of incorporation is 
hereunto annexed and made a part hereof and 
designated as Schedule A; that organization 
meetings were held and by-days were adopted, to 

40 which by-laws in their entirety, for greater cer-
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Bill of Com.plaint. 

tainty complainant prays leave to refer if neces-
sary so to do; that by-law #6 as adopted pro-
vrded that the stockholders should elect by a 
plurality vote by ballot, a Board of Directors, 
and that each stockholder at such el~ction is 
entitled to one vote for each share of stock 
standing registered in his name on the 20th day 10 
preceding the date of such annual meeting, ex-
clusive of the date of mailing; that by-law #10 
provided that the Board of Directors should con-
sist of four directors to hold office for one year or 
until their successors are elected and qualify; that 
by-law # ·31 provided in part as follows: "The 
shares of stock of this corporation shall not be 
assignable until the shareholder, desiring to dis-
pose of the same, shall first give a written notice 
to the corporation that he desires to dispose of 2 0 
the same; and this corporation and any stock-
holder thereof shall have an option for a period 
of thirty days to purchase the same before the said 
stock may be assigned to any outside party"; 
that by-laws #36 and #37 provide as follows: 

'' 36. The stockholders, by the vote of a ma-
jority of the stock issued and outstanding entitled 
to vote, may, at any annual or special meeting, 
alter, amend or repeal these by-laws, if notice 
thereof be contained in the notice of the meeting. 3 o 

'' 37. The board of · directors, by a vote of 
three-fourths of its members, may alter or amend 
these by-laws at a regular or special meeting of 
the board; provided, ten days' notice in writing 
shall have been given to each of the directors of 
the proposed amendment.'' 

that at the organization meeting held on the 
21st day of April, 1923, the incorporators em-
powered the Board of Directors '' to issue the 
entire capital stock of this company in such 40 
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Bill of Compla ,int. 

amounts as from time to time shall be deter-
mined by the directors and as may be permitted 
by law, and to accept in full or part payment 
hereof, such property as the drectors may deter-
mine shall be necessary for the business of the 
company"; that the Board of Directors at its 
first meeting held on the same day, adopted a 
form of capital stock certificate, a true copy of 
which is hereunto annexed and made a part 
hereof and designated as Schedule B, and elected 
complainant President and the defendants Eman-
uel J. Kypros and Angelo Sarantis Vice-Presi-
rent and Treasurer, respectively, and George 
Ferris, Secretary; that the last stockholders' 
meeting was held in the month of April, 1923, 
and the last meeting of directors was held in the 
month of April, 1923. 

6. That each of the said parties paid to the 
corporation $2,500 and received therefor a cer-
tificate for 25 shares of the capital stock of said 
corporation; that complainant's said certificate 
was stamped on its face with the legend "Not 
assignable except in accordance with the by-
laws,'' and complainant believes and charges the 
fact to be, that all the other certificates bore the 
same legend. 

7. That the aforesaid lease was by the said 
lessees assigned to the corporation on the 21st 
day of April, 1923, and it now owns, as lessee, 
said lease; that on · the 27th day of April, 1923, 
complainant and said parties entered into an 
agreement, of ·which a true copy is hereunto 
annexed and made a part hereof and designated 
as Schedule C; that all monies heretofore ad-
vanced by complainant to said corporation have 
been by it repaid to him in full. 

11 

Bill of Complaint. 

8. That on and prior to the 9th day of June, 
1923, complainant and said other parties discov -
ered that there was nothing in the Certificate of 
Incorporation or the by-laws or minutes regard-
ing the agreement as to complainant's having a 
voting power equal to the voting power of all 
the other stockholders combined; that complain-
ant immediately brought the matter to the atten-
tion of said other parties, and thereuppon and in 
an attempted carrying out of said agreement, 
complainant and said other parties entered into 
an agreement, a true copy of which is hereunto 
annexed and made a part hereof and designated 
as Schedule D. 

9. That complainant has been in the candy 
and soda water business for 17 years and is 
well and favorably known in the City of Newark, 
and as a consequence has a credit standing which 
enabled said lessees to procure said lease with-
out any deposit or other security; that none of 
said parties other than complainant had any ex-
perience in said business, except as employee 
at a soda water fountain and except as proprie-
tors of a restaurant which they had operated un-
successfully for a short tin1e; that none of said 
other parties except complainant had any credit 
standing whatever; that since the formation of 
said corporation, complainant has been the active 
business n1anager thereof, the others acting as 
salesmen behind the counter. 

10. That complainant knowing that the other 
three parties were friends, realized that unless 
he had a voting control in the corporation at 
least equal to their eombined voting control, that 

10 

20 

30 

he might be outvoted and outed from the corpo-
ration, which not only would cost him what time 40 
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he devoted to the business and what monies he 
invested therein, but also might subject him to a 
heavy liability on account of his being personally 
liable on the lease as one of the original lessees ; 
that as a consequence when complainant and 
said other parties first discussed the matter of 

1.0 entering into said business, he stated that he 
desired a 51 % voting control; that he was sub-
sequently prevailed upon to reduce it to a 50% 
voting control; that when the agreement of June 
9, 1923 ( Schedule D) was executed, complainant 
thought that that agreement would under any 
and all circumstances protect him in his said 
voting equality; as he intended it should. 

11. That early in the year 1926, said other 
parties, acting in concert, at about midnight, 

20 together with the defendant Emanuel Papathe-
odore, procured from complainant, when he was 
not altogether certain of what he was doing, his 
signature to a certain paper or papers, the pur-
port and contents of which he is ignorant, but 
which he believes to be, and which was repre-
sented to him as being a consent by complainant 
to the sale of the 25 shares of stock of the said 
George Ferris to someone other than the then 
stockholders, if the corporation did not elect 

30 to purchase it within the 30-day option period; 
that within a day or two thereafter, complainant 
suggested to the said Kypros, Sarantis and Fer-
ris, that the corporation buy the stock of Ferris; 
that they, · however, were unwilling to do so, with 
the result that the complainant was unable to force 
the corporation to purchase this stock; that on 
or about the 27th day of May, 1926, complainant 
received notice that the said Emanuel Papathe-
odore had acquired and become the owner of the 

40 25 shares of stock formerly belonging to the said 
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Bill of Complaint. 

George Ferris; that the said Emanuel Papa-
theodore had stated to complainant that when 
he acquired his stock he did not know anything 
about the aforesaid voting agreement regarding 
the 50% voting control, and that he would not 
recognize it or be bound by it; that on the 6th 
day of January, 1926, said Angelo Saran tis, 10 
Emanuel J. Kypros and Emanuel Papatheodore 
stated that between them they now had a 75% 
voting control; that they purposed to hold a 
meeting on Tuesday, June 8, 1926, at which they 
would elect a new president, thereby ousting 
complainant; and that if thereafter complainant 
,vorked in the store for 12 hours per day they 
w_ould pay him $15 per week as heretofore, but 
that, however, they would increase their own 
salaries from $15 per week each to $45 per week; 2 0 
that if complainant was willing to dispense with 
his salary that he need not come near the store 
except every three months and collect his divi-
dends, if there are any to be collected ; and that 
they purposed to do with the corporation as they 
pleased. 

12. Complainant charges the fact to be that 
the defendants Emanuel J. Kypros, George Fer-
ris and Angelo Sarantis have, together with the 
said George Ferris, schemed together and con- 3 0 
spired from the very inception of said company, 
with a view eventually to repudiating, avoiding 
or evading the said agreement relating to the 
voting control for the purpose of ultimately oust-
ing complainant from said business, and that 
the defendant Emanuel Papatheodore (who is a 
cousin to . the said Emanuel J. Kypros and a 
close friend of said Angelo Sarantis and George 
Ferris) later on entered into said scheme and 
conspiracy, and that the obtaining as aforesaid 40 
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of complainant's consent to the sale of the said 
George Ferris' 25 shares of stock was for the 
ulterior purpose, not then known to, or suspected 
by complainant, of enabling the said Emanuel 
Papatheodore to acquire the same under such cir-
cumstances that he could assume the status of 

10 a purchase of said stock under the claim that he 
did not know of said voting control agreement 
and therefore was not bound by it; that com-
plainant charges the fact to be that the said 
Emanuel Papatheodore did have full and com-
plete knowledge of said agreement when he ac-
quired said stock, and that he and said stock in 
his hands are wholly subject to said agreement; 
that the said Emanuel Papatheodore has since 
the business opened, been employed by said com-

20 pany as cook, at a salary of $30 per week, which 
was later on increased to $35, and then to $40, 
and then to $45 per week, which it now it; that 
the business conducted by the corporation on 
said premises is a wholly cash business and that 
unless complainant is in the store during busi-
ness hours the defendants will be able to appro-
priate to themselves the cash intake of said busi-
ness and thereby deprive the corporation thereof 
without the knowledge of complainant, and com-

30 plainant charges the fact to be that the defend-
ants intend to use the corporation as an instru-
ment with which to defraud the complainant of 
his interests in the business, which his money, 
his credit and his experience and ability have 
established and placed on a profit making basis; 
that due to the fact that said stock certificates 
of the defendants bear no reference to the afore-
said agreement relating to the voting control, 
the said defendant can by disposing of their said 
stock to bona fide purchasers for value without 

40 I 
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notice, render said agreement nugatoy and in-
effectual and they can accomplish the same re-
sult in fact by transferring their stock to others 
who may, regardless of the fact, claim to be and 
stand ready to swear that they are, bona fide 
purchasers thereof for value without notice, even 
though they be not such in fact; that the said 10 
agreement with the defendants relating to the 
voting control was of a character which to be a 
legally effective protection to him thereafter, 
should have been made a part of the Certificate 
of Incorporation and should have been also made 
the subject n1atter of a by-law of the corpora-
tion; that so far as complainant is concerned this 
was not done because at first he assumed that 
the attorney who organized the corporation had 
properly protected him therein, and later on 2 o 
when he procured the written agreement relating 
to voting control, he assumed that that would 
give him a legally effective protection, when in 
fact it did not and does not. 

Complainant is without adequate remedy in 
the courts of law and therefore prays: 

1. That the defendants, .Angelo Sarantis, 
Emanuel J. I{ypros, George Ferris, Emanuel 
Papatheodore and The Goody Sweet Shop, Inc., 
·who are made defendants to this suit, may an-
swer this bill of complaint without oath and each 
statement therein made. 

2. That the defendants, Angelo Sarantis, 
Emanuel J. I(ypros, George Ferris and Emanuel 
Papatheodore each be perpetually enjoined and 

30 

_ restrained from in any manner disposing of or 
encumbering any of the shares of stock or the 
certificates representing the same, owned or held 40 
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by them, unless and until they shall, in co-opera-
tion with the complainant, have caused the sub-
ject matter of said voting c~ntrol agreem~nt or 
its legal equivalent to be incorporated ~n an 
amendment to the Certificate of Incorporation of 
said company to be adopted in accordance with 
the statute in such case made and provided, and 
that they be decreed so to adopt in co-opera-
tion with the complainant, such an amendment, 
and that they be likewise enjoined and restrained 
until the subject matter of said amendment when 
adopted be set forth on the face of each of s~id 
stock certificate or on the face of stock certifi-
cates to be issued in substitution for those pres-
ently held by the defendants and complainant. , 

3. That until the Certificate of Incorporation 
of said corporation shall have been amended as 
aforesaid, each of the defendants be restrained 
and enjoined from voting at any meeting of the 
stockholders of said corporation, an aggregate of 
more than 25 shares of all of the stock held by 
them. 

' 
4. That the corporation be decreed to adopt 

an amendment to its Certificate of Incorpora-
tion, and an additional by-law, embodying the 
subject matter of said voting control agreement 

30 or its legal equivalent and that it issue in place 
of the stock certificates now in the hands of com-
plainant and the defendants, new stock certifi-
cates containing on their face the subject matter 
of such amendment to the Certificate of Incor-
poration. 

40 

5. That complainant may have such other and 
further relief in the premises as to this Court 
may seem meet and just. 

17 
Bill of Complaint-Affidavit. 

6. That each of the defendants be decreed to 
answer this bill of complaint and to abide by 
~uch decree as this Court may make in the prem-
ises. 

BURNETT SORG, MURRAY & DUNCAN, 
Solicitors for and of Counsel with Complainant. 

STATE OF NEW JERSEY,} 
C E ss. 

OUNTY OF 1 SSEX. 

THOMAS M. NrcKOLOPOuLos, of full age, being 
duly sworn according to law, on his oath deposes 
and says: 

I am the complainant named in the foregoing 

10 

bill of complaint; I have read the same and the • 
contents of said bill of complaint are true, ex- 20 

cept as to those matters and things alleged to 
be on information and belief, and as to those 
matters I verily believe them to be true. 

In J\tfarch, 1923, I had two candy and one deli-
catessen stores in the City of Newark; at that 
time I had been in the candy business upwards 
of fifteen years, and was successful in that busi-
ness and had a good standing in the community 
with respect to honesty, fair dealing and ability 
in that line. The defendants Emanuel J. Kypros, 30 

George Ferris and Angelo Sarantis approached 
1ne and asked n1e to go into business with them; 
that ·with my help they could get a lease on the 
store in the premises known as 907-915 Broad 
s,treet, on favorable terms, and that that was a 
good location for a candy, soda water and lunch 
business, and that they thought it would be 
·profitable; that they did not have any necessary 
money to start the business, nor even to put up 
the security with the landlord necessary for them 40 
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to get a lease ; that the business would need 
credit and also needed someone with experience, 
which they did not have. I told them · that I was 
already running three stores and was ~ot much 
interested in another one. They prevailed upon 
me, however, to agree to go in with them, and 

1 0 through my reputation and credit standing I 
was able to procure for all o:f us, the lease men -
tioned in the bill of complaint, without putting 
up any security. I agreed to temporarily f:1r-
nish the working capital in the rnanner herein-
after mentioned. 

20 

All of us discussed the question of incorporat -
ing the business, and I said that if we did that 
I would want a _51 % voting control, because I was 
the only one who was financially responsible and 
was the one who could procure credit for the 
concern, and that unless I could have voting con-
trol I would not be interested; the individual de-' fendants objected to that and we finally com-
promised and agreed that the three individual 
defendants should have a 50% voting control, 
and I should have the remaining 50% voting con-
trol. I insisted upon this because I knew the 
three individual defendants were old friends and 
I knew that in case of any dispute they would 

30 probably stand together against me. 
They retained their lawyer to prepare the in-

corporation papers and they or some of them 
went to his office and gave hirn instructions; 
when the papers were completed I assumed that 
the 50% voting control agreement had been 
properly put in the incorporation papers of th e 
company, and I signed the necessary papers in 
that belief; I did not discover until later on that 
such voting control agreement had been omitted, 
and I then brought the matter to their attention, 

40 
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and the result was that my lawyer drew the writ -
ten agreement for voting control, and the said 
three individual defendants and myself all 
signed it. I understood from my lawyer that 
that agreement would under all conditions, pro-
tect me in my voting control. 

In the early part of 1926, the four individual 
defendants, one night about rnidnight, prevailed 
upon me to consent to George Ferris transferring 
his stock to the defendant Emanuel Papatheo-
dore if the corporation did not wish to exer -
cise its thirty day option to buy it; I signed some 
paper or papers which they told me was or were 
to that effect and I so believe, but I have not a 
copy of any such paper or papers. 

A day or two afterwards I talked to all of the 
defendants and asked that they all get together 
with me and have the corporation buy Ferris' 
stock, but they refused to agree to it and the re-
sult was that the corporation did not exercise 
its option. 

In May, 1926, I received notice that the de-
fendant Emanuel Papatheodore had acquired 
F'erris' stock and also a demand from him de-
manding the issuance to him of a new stock cer -
tificate; a day or two after I received this written 
notice Emanuel Papatheodore asked me to give 
him a new stock certificate and I mentioned to 
him the fact that there was an agreement ai11ong 
all the stockholders about the voting control and 
I told him that the agreement was as stated, 
namely that I had one-half the voting control 
and that all the other stockholders comhined had 
the · other half of the voting control. H e said 
he did not know anything about it and did not 
have anything to do with it; that he had his 
stock and wanted a new certificate. 

10 

20 

30 

40 
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I attempted to have a meeting of all the cor-
lporation 's stockholders, but no one attended at 
the time which I fixed for it. On Sunday, June 
6, 1926, I talked with the defendants Emanuel 
Kypros, Angelo Sarantis and Emanuel Papa-
theodore and they told me that they had amongst 

10 them 75% of the voting control; that they pro-
posed to have a meeting on Tuesday, June 8th 
and elect a new president in my place, and to 
raise their salaries from $15 a week each to $45 
per week each, and that if I cared to stay in the 
store twelve hours a day, my salary would con-
tinue as before at $15 per week, but that if I did 
not want any salary, it would not be necessary 
for me to stay in the store and that I could come 
once every three months and collect my dividends 

20 if there were any; that they proposed to change 
the account in the American National Bank and 
that hereafter they were going to run the busi-
ness the way they wanted and demanded from 
me the keys to the cash register; this I refused 
to do. 

The corporation's business is a wholly cash 
over the counter business, and· as a result if I 
am not at the store during business hours, and 
the defendants are there, they can take whatever 

30 incoming cash they see fit, without any record of 
it being kept, _ and I will know nothing of it; the 
defendants have not the experience necessary to 
run the business property, or at a profit, and if 
they oust me, my interest in the business is 
wholly at the defendants' mercy, which was ex-
actly the position I guarded myself against to 
the extent mentioned in exacting from the de-
fendants the voting control agreement, as I 
would not under any circumstances have entered 
into the business or invested any money in the 

40 
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corporation as a minority voting stockholder. In 
fact, on numerous occasions in times past, when I 
have been absent and the store has been in 
charge of the defendants or some of them, I have . 
found that the cash register had been opened 
and that the amount in the cash register did not 
agree with the sales which had been rung up. 

The threat of the defendants is in the direct 
violation of their agreement with me regarding 
the voting control, and I now see that their pre-
vailing upon me to consent to the trans£ er by 
Ferris of his stock, was the first move in a 
scheme which they had evolved as a means of 
getting rid of me as an active factor in the busi-
ness. 

I am advised by my counsel that if the shares 
of stock of any of the individual defendants 
reaches the hands of one who purchases it for 
value and without notice of the voting control 
agreement, that said agreement will not bind 
them, and that in such case I will always be in a 
position where I am subject to be out-voted as a 
minority stockholder. 

':I.1HOMIS K. NICKOLOPULOS. 

Sworn and subscribed to before 
me this 8th day of June, A. D. 
1926. 

( Signature illegible.) 

Notary Public of New Jersey. 
(SEAL) 

10 
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SCHEDULE A. 

CERTIFICATE OF INCORPORATION. 
of 

"THE GOODY SWEET SHOP, INC." 

10 THIS Is TO CERTIFY, that we, the undersigned, 
do hereby associate ourselves into a corporation, 
under and by virtue of the provisions of an act 
of the Legislature of the State of New Jersey, 
entitled "An act concerning Corporations (Re-
vision of 1896)," and the several supplements 
thereto and acts amendatory thereof, and do 
severally agree to take the number of shares of 
capital stock set opposite our respective names. 

FIRST: The name of the corporation is '' The 
2 O Goody Sweet Shop, Inc.'' 

30 

40 

SECOND: The location of the principal office 
in this State is at 169 Market St. (Suite 16), 
N ewa.rk, Essex County. 

The name of the agent therein and in charge 
thereof, upon whom process against this corpor-
ation may be served, is David E. Bernstein. 

THIRD: The objects for which this corporation 
is formed are : 

· (A) To acquire and take over a lease to store 
907 Broad Street, Newark, N. J. 

(B) To fit the same up for the sale of confec-
tionery, sodas, cigars, cigarettes, and other 
tobaccos, and generally for a candy or con-
fectionery store. 

( c) To acquire and dispose of the good will, 
business, rights, properties and assets of 
all kinds and descriptions and to assun1e 
the whole or any part of the liabilities of 
any person or persons, association or cor-

23 
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poration, and to pay for the same in cash, 
stock, or other securities of this corpora-
tion or otherwise, as may be determined , 
by the board of directors. 

(D) ':I.10 conduct its business and have one or 
more stores, offices or places of manufac-
ture, and unlimitedly and ·without restric-
tion, to hold, purchase, lease, mortgage and 
convey real and personal property of any 
description, in or out of this state, and in 
such place or places as shall from time to 
tinie be found necessary or convenient for 
the company. 

(G) 

To manufacture, import, export, purchase 
or otherwise acquire, hold, own, mortgage, 
pledge, sell, assign, transfer, invest, trade 
and generally deal in and deal with goods, 
wares, merchandise and property of every 
kind, class or description. 
Generally, to do any and everything nec-
essary, convenient, or proper for the ac-
complishment of any of the purposes or 
objects herein enumerated or the accom-
plishment of any purpose or object arising 
incidentally to the purposes herein men-
tioned, or which may at any time appear 
desirable or proper for the protection or 
best interest of the corporation, either as 
holders of or interested in any property or 
otherwise; with all the powers now or 
which may hereafter be conferred by the , 
laws of the State of New Jersey upon 
corporations under the act herein referred 
to. 
The foregoing clauses shall be interpreted 
and construed both as objects and powers, 

10 

20 

30 

and it is the intention that the powers 40 



10 

24 
Bill of Complaint-Schedu.le A. 

specified are not to be limited or restricted 
by the terms of any clause or paragraph 
herein contained, unless such restriction 
or limitation is expressed in terms, and it 
is hereby provided that the objects and 
powers herein specified are to be regarded 
as independent objects and powers, and 
are not to be held to limit or restrict in 
any manner the powers of the corpora-
tion. 

FouRTH: The total authorized capital stock of 
this corporation is ONE HUNDRED THOUSAND DoL-
LARS ($100,000.00), divided into two thousand 
shares of a par value of Fifty Dollars ($50.00) 
each. 

FIFTH : The names and the post office ad-
20 dresses of the incorporators and the number of 

shares subscribed for by each, the aggregate of 
which is FIVE THOUSAND DOLLARS ('$5,000.000) is 
the amount of capital stock with which this , 
company will commence business, are as follows: 

30 

No. of 
Name Address Shares 

Thomas K. Nickolopoulos 25 
13 Holland Street, Newark, New Jersey. 

George Ferris 25 
122 Summit Street, Newark, New Jersey. 

Emanuel Kypros 25 
28 Nelson Place, Newark, New Jersey. 

Angelo Sarantis 25 
28 Nels on Place, Newark, New Jersey. 

Sixth : The period of existence of this corpora-
tion is unlimited. 

Seventh : The shares of stock of this corpora-
40 tion shall not be assignable until the share holder, 
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desiring to dispose of the same, shall first give 
a written notice to the corporation that he de-
sires to dispose of the same; and this corporation 
and any stock holder thereof shall have an 
option for a period of thirty days to purchase the 
same before the said stock may be assigned to any 
outside party. 10 

IN WITNESS WHEREOF, we have hereto set our 
hands and seals this fifth day of April, Nine-
teen Hundred and ~rwenty-three. 

TI-IA NICICOLOPULOS, 
GEORGE FERRIS, 
EMANUEL J. l{YPROS, 
ANGELO SARANTIS. 

Signed, sealed and delivered in the 
presence of 

DAVID E. BERNSTEIN. 

STATE OF NEW JERSEY, } 
C OU NTY OF ESSEX. ss. 

BE IT REMEMBERED, 'l1hat on this fifth day of 
~pril, A. D. nineteen hundred and twenty-three, 
before me, a Master in Chancery of New Jersey, 
personally appeared Thomas K. Nikolopoulos, 
George Ferris, Emanuel ICypros and Angelo 
Sarantis, who, I am satisfied, are the persons 
named in and who executed the foregoing certifi-
cate, and I having first made known to them the 
contents thereof, they did each acknowledge 
that they signed, sealed and delivered the same 
as their voluntary act and deed, for the uses and 
purposes H1erein expressed. 

DAVID E. BERNSTEIN, 
Master ii1 Chancery of N e,v Jersey. 

20 

30 
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SCHEDULE B. 

NOT ASSIGNABLE EXCEPT IN 
ACCORDANCE "\VITH BY LAWS. 

Number Shares 
1 O This certifies that The Goody Sweet Shop, Inc., 

is the owner of shares of the capital 
stock of The Goody Sweet Shop, Inc., trans-
ferable only on the books of the corporation by 
the holder hereof in person or by attorney, upon 
surrender of this certificate properly endorsed. 

IN WrTNRSS WHEREOF, the said corporation has 
caused this certificate to be signed by its duly 
authorized officers and to be sealed with the 
seal of the corporation this day of 

20 A. D. 19 shares each 

SCHEDULE C. 

THrs AoREE.MENT made and entered into the 
twenty-seventh day of -April; 1923, between, 
Thomas K. Nickolopoulos, party of ~the first part, 
George Ferris, party of the second part, Ernanuel 
Kypros, party of the third part, and Angelo 

3 o Saran tis, party of the fourth part, all of the City 
of Newark, County of Essex and State of New 
Jersey; · 

WrTNESSETH: WHEREAS the aforesaid parties 
have entered into an agreement heretofore to 
form a corporation by the name of Goody Sweet 
Shop, Inc.; 

WHEREAS, the said corporation has been formed 
and each of the above parties have subscribed 
for twenty-five shares of a par value of Fifty 

40 Dollars ($50.00) amounting to the sum of one 
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thousand two hundred and fifty dollars ( $1,-
250.00) each or a total of five thousand dollars ; 

AND WHEREAS, the actual capital necessary to 
commence business is about twenty-five thousand 
dollars ($25,000.00) ; 

AND WHEREAS, the said Thomas K. Nicko-
lopoulos, in addition to his share of one thou-
sand two hundred and fifty dollars ($1,250.00), 
has advanced the sum of ten thousand dollars 
($10,000.00), the remaining ten thousand dol-
lars ($10,00.00) being represented by credit given 
by various dealers in equipment, fixtures and 
stock. 

Now THEREFORE, in consideration of the above 
presents and of the sum of one dollar, each to 

10 

the other in hand paid, receipt of which is hereby 20 
acknowledged, it is agreed as follows: 

1. That the amount advanced by Thomas K. 
Nickolopoulos, is to be repaid to him in the 
following manner: Each of the other three 
parties hereby agrees to give a personal promis-
sory note to the said Thomas K. Nickolopoulos 
for one-fourth of the excess above one thousand 
two hundred and fifty dollars ($1,250) which the 
said Thomas K. Nickolopoulos actually advanced. 
The said notes are each to be dated April 1923, 30 
and to be made payable on demand but to bear 
an endorsement on the back that same may not 
be demanded except in accordance with this agree-
ment; said notes to bear interest at the rate of 
six per cent. per annum and to be made payable 
at the American National Bank of Newark, New 
Jersey. 

2. It is understood and agreed that the said 
sum so advanced by Thomas IC Nickolopoulos 
shall be due and payable to him by each and every 40 



10 

28 
Bill of Complaint-Schedide C. 

one of the other three parties as soon as the 
larger obligations to outside creditors have been 
paid off, such as refrigerator and L. Barth & 
Son; but it shall not be necessary to wait for the 
entire payment of the soda fountain. 

3. It is understood and agreed that all of the 
surplus capital shall be uood, except such as is 
absolutely necessary for the conduct of the busi-
ness and the payment of current bills, shall be 
used in reduction of the debt of the said Thomas 
I{. Nickolopoulos. It is further understood and 
agreed that the parties herein vlill make this 
agreement not only as individually but as di-
rectors and stockholders of the aforesaid com-
pany and this agreement shall be binding not 
only upon the individual but also upon the cor-

2 O pora tion. 
4. It is furt~er understood and agreed that 

to secure the payment of this money the corpora-
tion will give a chattel mortgage to the said 
Thomas K. Nickolopoulos, covering the entire 
assets of the corporation, including fixtures, mer-
chandise, equipment, good will, and all other 
goods and chattels owned by the corporation. 

5. It is fuFtheF ttndeFotood and agreed that 

30 this chattel mortgage is to be executed and de-
livered not later than June 1, 1923, ttt v1hich time 
all disbYFOO:lfJ:Onts v.rill lutve l,ecn mttde ttnel it 
will _be known mraetly vilutt is the ttmount clue to 
the said Thomas K. Nidrnlopoulos. 

6 It ig algo understood and agFeed that to 
gQth0r with th0 0*00ution of tho v.rithiH agFeement 
thQ gaid G0orge Fm·ris, EmaHud KypPos, and 
Angelo Sar antis, will sign three promissory notes 
a;r;i,g, th0 amo:a;i;:i,ts are loft open aHd such amounts 

40 ar0 to b0 filled in on or before June 1st, upott ttsw 
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cortaining th0 corr0ct amou;i;:i,t to :which tho gaid 
Thomas K. Nickolopo:alos ;i,g 0;i;:i,titlod. 

7. It is f:arther uaQorstooQ aad agreed that 
these notes ttre being left in eoerovl with David 
E. Bernstein, counsellor at law, who is to hold tho 
same and is authoriged to fill in tho correct 
amount so ascertained to be due. ~hould tho 10 
parties fail to agree upon the eorreet amouRt, the 
.said David E. Bernstein io authori~ed to en 
gage an aeeouHtttHt ttHd ttseePtttin the eorreet 
amount so due. 

IN WITNESS WHEREOF, the parties have hereun-
to set their hands and seals the day and year 
first above written. 

THA NICKOLOPULOS (L. s.) 
GEORGE FERRIS (L. s.) 
EMANUEL J. I{YPROS (L. s.) 
ANGELO SARANTIS (L. s.) 

Signed, sealed and delivered in the 
presence of 

DAVID E. BERNSTEIN. 

SCHEDULE D. 

AGREEMENT, made this 9th day of June, 1923, 
bet-ween George Ferris, Emanuel Kypros and 
Angelo Sarants, all stockholders of Goody Sweet 
Shop, Inc., a -corporation organized under the 
laws of the State of New Jersey, parties of the 
first part, and Thomas K. Nickolopoulos, party 
of the second part: · 

WHEREAS, parties of the first part are the 
holders of seventy-five shares of stock, and party 

20 

30 
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of second part the holder of twenty-five shares of 
stock; 

AND WHEREAS, it is the desire of the parties of 
the first part to protect party of second part 
so that he may have a fifty per cent. vote on any 
and all propositions concerning the corporate 

10 business and which may be brought up at any cor-
porate meeting : 

Now, THrs AGREEMENT WrTNESSETH, despite 
any contrary provision in the certificate of in-
corporation or the by-laws: 

Thomas K. Nickolopoulos is to be entitled to a 
fifty per cent. vote either at a stockholders' meet-
ing or at a directors' meeting, in connection with 
any proposition or matter pertaining to the af-
fairs of Goody Sweet Shop, Inc., and which may 

20 be brought up at any meeting of the stockholders 
or of the directors. The said Thomas K. Nicko-
lopoulos shall have this fifty per cent. vote de-
spite the fact that he is only the holder of twenty-
five shares of the capital stock. 

This agreement is signed by the parties as in-
dividuals and also as stockholders and directors. 

IN WrTNESSETH WHEREOF, the several parties 
have set their hands and seals, as individuals 
and as stockholders and directors, the day and 

3 O year first above written. 

40 

Stockholder's 
Name · Residence 
George Ferris (SEAL) 
Angelo Sarantis (sEAL) 
Tha Nickolopulos (SEAL) 
Emanuel J l{ypros (SEAL) 

Witness: 
Carolin Preuss. 

No. 
of Shares 
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AMENDED ANSWER AND CROSS-BILL. 

Filed July 5, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
T:aoMAS M. N rcKOLOPOULos, On Bill, etc. 

Complainant, 

and 

ANGELO SERANTIS, et al., 
Defendants. 

Amended 
Answer and 
Cross-Bill. 

The answer of Angelo Sarantis, Emanuel J. 
Kypros, George Ferris and Emanuel Pappatheo-
dore, all of the defendants 111 the above-entitled 
cause. 

These defendants, answering the bill of com-
plaint, say that: 

1. Paragraph 1 is admitted excepting that 
it is denied that said lease was obtained with 
the understandings and agreements mentioned in 
said bill. 

2. Paragraph 2 1s admitted. 

3. Paragraph 3 1s denied. 

4. Paragraphs 4, 5, 6 and 7 are admitted. 

5. Paragraph 8 is denied except that it 1s 
admitted that the agreement therein referred to 
was executed by the parties. 

6. Paragraphs 9-10 are denied. 

7 .. Paragraph 11 is denied excepting that it is 
admitted that the defendant George Ferris as-

10 
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signed his stock to- Emanuel Pappatheodore for 
a. valuable consideration and in accordance with 
the provisions of the corporation's by-laws. 

8. Paragraph 12 is denied. 

9. When the defendant George Ferris indi-
10 cated a desire to dispose of his stock interest in 

accordance with the provisions of the by-laws he 
made a written offer thereof to the complainant 
and the defendants Sarantis and I(ypros, which 
offer wa never accepted. The defendant Pap-
patheodore was the chef of the restaurant and 
at the ugge tion of the said Sarantis and Ky-
pro the ame off er was made to him and ac-
cepted. He paid $11,000 to said Ferris for said 
tock and i now the owner thereof. 

20 10. The agreement of June 9, 1923, attached 
o the bill of complaint wa executed by the 

par ie hereto for the ole purpo e of in uring 
o he complainant the repayment of bi loan of 
1 000 and o maintain the conduct of the b i-

ne o alarie expen e and other di bur e-
o ha al o ible profit might be ap-

o he paymen of complainant debt. In 
ary 19 ,6 com la· an deb wa 

f 1 d he a reemen o J ne 9 1923 

Eman e Pappa beodore 
e a·d a reemen of June 

of he ac ha 1 ,va 
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ment of , the corporation's business bas been 
seriously and financially retarded by the lack of 
any definite control thereof; for this reason the 
defendants insist that the welfare of the busi-
ness demands that they be permitted to assert 
their rights and conduct the business in a legal 
and proper manner. 10 

The defendants by way of cross-bill exhibited 
against the complainant, say: 

1. On June 9, 1923, the complainant and the 
defendants, Angelo Sarantis, Emanuel J. Kypros 
and George Ferris entered into a written agree-
ment, copy of which is attached to the bill of 
complaint filed herein and marked '' Schedule 
D." It was the express understanding and agree-
ment between all of the parties thereto that the 20 
said agreement should provide that complainant 
might have a fifty per cent. vote on any and all 
propositions concerning the corporate business 
and which might be brought up at any corporate 
meeting until and so long as there was due him 
fron1 the Goody S,veet hop, Inc., any part of 
the sum of $10,000 which he advanced to the 
aid corpqration at the inception of its business. 

2. Through inadvertence and error, the said 
agreement was drawn and executed without con- 30 

taining any provision as to the termination there-
of upon the repayment to the complainant of his 
loan aforesaid. 

The defendants are without adequate remedy 
in the courts of law and therefore pray that: 

1. The complainant, Thomas M. ickolopoulos 
may answer this cross-bill without oath and each 
tatement therein made. 

40 
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2. That a decree may be entered ordering that 
the terms of the said agreement of June 9, 1923, 
may be corrected and reformed to the com-
therein a provision to the effect that the same 
shall terminate upon the repayment to the com-
plainant herein of the $10,000 cash loan made 

1 O by him to the defendants aforesaid. 

20 

30 

JOSEPH E. CONLON, 
Solicitor for the Defendants, 

Angelo Sarantis, Emanuel 
J. Kypros, George Ferris 
and Emanuel Pappatheodore. 
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REPLY TO AMENDED ANSWER AND 
ANSWER T'O CROSS-BILL. 

Filed July 16, 1927. 

IN CHANCERY OF NEW JERSEY. 

Betiveen 
THOMAS M. N ICKOLOPOULOS, 

Complainant, 

and 

ANGELO SERANTis, et al., 
Def end ants. 

REPLY. 

On Bill, etc. 
Reply to 
Amended 
Answer and 
Answer to 
Cross-Bill. 

10 

Complainant by way of reply to the amended 20 

answer of defendants says that: 

1. He denies each and every allegation set 
forth in paragraphs 1, 7, 9, 10, 11 and 12 of said 
amended answer and joins issue thereon with said 
defendants. 

ANSWER. 
By way of answer to defendants' cross"7bill 

complainant says: 

1. He denies paragraph No. 1 of said cross-
bill except that part which admits the making of 
the agreement marked "Schedule D" in the bill 
of complaint filed herein. 

2. He denies paragraph No. 2 of said cross 
bill. 

BURNETT & MURRAY, 
Solicitors for and of Counsel 

with Complainant Thomas M. Nickolopoulos. 

30 

40 



36 

ORDER OF REFERENCE. 
Filed November 30, 1926. 

IN CHANCERY OF NEW JERSEY. 

10 Between 
THOMAS M. N ICKOLOPOULOS, 

Complainant, 

and 

ANGELO SERANTIS, et al., 
Def end ants. 

On Bill, etc. 

Order of 
Reference. 

Upon reading the consent of the respective 
solicitors hereunder written, to the making of 

20 this order, 

30 

40 

It is, on this 30th day of November, Nineteen 
Hundred and Twenty-six, 

ORDERED, that the above-entitled cause be, and 
the same is hereby, referred to the Honorable 
M. L. Berry, one of the Vice-Chancellors, to hear 
the same for the Chancellor, and to advise what 
order or decree should be made herein. 

E. R. WALKER, 
C. 

w ·e hereby consent to the entry of the fore-
going order. 

BURNETT & MURRAY, 
Solicitors for and of Counsel 

with Complainant. 
JOSEPH E. CONLON, 
Solicitor for and of Counsel 

with Defendants. 
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OPINION OF COURT OF CHANCERY. 
(Edwin R. Walker, Ch. by Maja Leon Berry, 

V.-0.) 

Filed September 12, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
THOMAS lVI. N ICKOLOPOULOS, 

Complainant, 

and 

ANGBLo SERANTis, et al., 
Defendants. 

On Bill, etc. 

On Final 
Ii earing. 

61/154. 

Not to be printed or published in either the 
officrial or iwriofficial reports. 

Burnett & 1viurray, for complainant. 
Joseph E. Conlon, Esq., for defendants. 

BERRY, V-0. 
The complainant, with the defendants Sar-

antis, l{ypros and Ferris, agreed to engage in 
the confectionery business and to organize a cor-
poration for that purpose. r_I..1his was done in 
April, 1923, each of the four contributing $1,250. 
for 25 shares of stock of the corporation of the 

10 

20 

30 

par value of $50 each. The charter and by-
laws provided that no stockholder should sell or 
transfer his stock to an outside party without first 
offering it to the corporation and the other stock-
holders. The complainant ·was of greater finan-
cial responsibility than the other parties and he 
loaned the company $10,000 to start it in busi-
ness and took as security then, before the entire 40 
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sum was advanced, a -chattel mortgage in that 
amount, payable in one month. This mortgage 
proved defective and on June 9, 1923, a new 

. chattel mortgage, payable in one year, was pre-
pared and executed and the old mortgage ·was 
surrendered and cancelled. On the same date 

10 and at the same time an agreement was entered 
into by these · four stockholders of the corporation 
in which it was provided: 

20 

30 

40 

"And whereas it is the desire of the par-
ties of the first part to protect the party 
of the second part so that he may have a 
50% vote on any and all propositions con-
cerning the corporate business and which 
may be brought up at any corporate meet-
ing: 

Now this agreement witnesseth despite 
any contrary provision in the certificate of 
incorporation or the bylaws; Thomas IC. 
Nickolopoulos is entitled to a 50% vote either 
at a stockholders' or at a directors' meeting, 
in connection with any proposition or mat-
ter pertaining to the affairs of the Goody 
Sweet Shop, Inc., and which may be brought 
up at any meeting of stockholders or of the 
directors. Said Thomas K. Nickolopoulos 
shall have this 50% vote despite the fact that 
he is only the holder of twenty-five shares 
of the capital stock." 

On January 21, 1926, Ferris notified the other 
stockholders that he desired to withdraw from 
the corporation and offered to sell his stock to 
the company or to any of the stockholders. At 
that time a paper containing the following writ-
ing was signed by all the parties to this suit: 
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''Newark, 
January 21, 1926. 

Today; I offer, to sell my share of the 
Goody Sweet Shop, 907 Broad Street, to the 
corporation as our paper reads, for one 
month, for today start. 1 o 

George C. Ferris, 
Mike Kypros, 
Pappatheodore, 
Nickolopoulos, 
Angelo Saran tis.'' 

It is admitted that this paper represents Fer-
ris' off er to sell his stock to the corporation and 
the individual stockholders in accordance with 
the provisions of the charter and bylaws. And it 
is claimed that the signing of same by the stock- 20 
holders constituted a waiver of their individual 
rights of purchase. Whatever the purpose of 
this paper, it apparently was considered by all 
to be a consent to the sale to Pappatheodore. 
The bill alleges that complainant's signature was 
obtained by subterfuge and while he was '' not 
himself"; and the complainant, by his testimony, 
sought to leaq the Court to believe that at the 
time he signed the paper he was under the influ-
ence of liquor. rrhere is nothing to support such 30 
an allegation or inference. The other stock-
holders declined to purehase and the corporation 
did not because the parties were not agreed and 
I do not find this decision to have been prompted 
by any fradulent motive. 

On :May 27th f o1lowing, Ferris sold his stock 
to the defendant Pappatheodore for $11,000. 
The purchaser had notice of the restrictions 1n 
the charter and hylaws and of the agreement of 
June 9, 1923. 40 
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The complainant contends that the fifty per 
cent. voting agreement of June 9, 1923, was in-
tended as security · for his investment in stock of 
the complainant Company, as well as security 
for the payment of his chattel mortgage, and for 
all other liabilities assumed by him on behalf 

10 of the ,corporation and was intended to operate 
perpetually. The defendants contend that it was 
intended as additional security for the payment 
of the chattel mortgage, only, and had nothing 
to do with complainant's investment or other lia-
bilities, and that it was intended to operate only 
until the chattel mortgage was paid. The agree-
ment itself is silent both as to the reasons 
prompting it, its specific purpose, except that it 
was given as security, and the date of its termi-

20 nation. The complainant asks that the agree-
ment as he construes it be enforced by compelling 
the stockholders to amend their charter and by-
laws to express his understanding of its pro-
visions and by such other action as may be 
appropriate. The defendants counter-claim and 
seek a reformation of the agreement so that it 
will provide for its termination upon the pay-
ment of the chattel mortgage. 

· The burden of proof, in the first instance, is on 
the complainant to show that his construction of 

30 the agreement is correct. He claims that as one 
of the inducements to engage in the enterprise 
he was at the outset promised a 50% or 51 % 
vote, but the evidence is decidedly against him 
on this point. The first time this question came 
up for consideration was when it was thought 
advisable to have a new chattel mortgage 
executed. 

In order to obtain a reformation of the agree-
•ment of June 9, 1926, the burden is on the de-

40 fendants to show that through mutual mistake 
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or because of fraud it does not truly express the 
agreement of the parties. 

Neither the complainant nor the defendants, 
in my judgment, have sustained the burden of 
proof necessary to meet these requirements. 
This leaves the language of the agreement to be 
considered and construed by the Court 1n the 
light of the circumstances. 

"The real intent and agreement of the 
parties on the matter of duration, as the 
same is made to appear by the contract, is 
to be enforced just the same as the other 
provisions thereof, so that on this point, as 
upon all others, we look to the contract in all 
its parts and entirety, as the evidence of the 
intent of the parties. It is a fundamental 
and well-recognized rule that in construing 
contracts, courts may look not only to the 
specific language employed, but also to the 
subject matter contracted about, the relation 
of the parties thereto, the ,circumstances sur-
rounding the transaction, or in other words, 
may place themselves in the same position 
that the parties occupied when the contract 
was entered into, and view the terms of the 
agreement in the same light in which the 
parties did when the same were formulated 
and accepted." Robson v. Mississippi Log-
ging Co., 43 Fed. 364, 369. 

It has also been held that 
''Apart from those contracts, which, from 

their inherent nature, imply a power of rev-
ocation, it would seem that the intention 
of parties to an agreement, that it should 
be perpetual and without limit as to dura-
tion, could not be more properly expressed 
than by silence as to any time limit, or power 
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of revocation." Western Union v. Pennsyl-
vania Co., 129 Fed. 849, 68 L.R.A. 968, at 
page 980. 

This latter rule, however, is not one which 
can be applied generally to all contracts, the 
duration of which is not specifically limited. The 
surrounding circumstances, which suggest a 
reason for the agreement, must be considered in 
determining the intention of the parties as to 
duration, and 

'' a construction conferring a right in per-
petuity will be avoided unless compelled by 
the unequivocal language of the contract, 
which involves the imposing of trust and 
confidence in the parties and hence involve 
the element of mutual satisfaction a.re held 
from their inherent nature to imply that 
they are terminable." 13 Corpi1,s Juris, 604, 
Sec. 630. 

It is quite plain to me, as I shall hereaft er 
point out, that this agreement for the 50% vot-
ing power was intended as additional security for 
the payment of the chattel mortgage; and that 
because of the loan secured by the mortgage, the 
stockholders had sufficient confidence in the com-
plainant to trust him with this unusual voting 
power. From the nature of the contract itself, 
therefore, it is "terminable". 13 Corpus Ju ,ris, 
s1l,pra; and the case of Western Union v. Pa. 
Co., su,pra, does not support the complainant's 
case. 

It seems to me that this contract should be 
construed in analogy to agreements wherein no 
time for performance is fixed. With respect to 
such agreements it is a well-known principle of 
law that it will be assumed that the parties 
meant it should be performed within a reasonable 
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time, and what is a reasonable time will, of 
course, depend upon the circumstances of each 
case. 

It must be assumed that the contract was 
prepared and executed with these well-known 
principles of law in mind. It would have been 
a very easy matter for either side to this con-
troversy to have had its version of the agree-
ment incorporated therein in plain terms by the 
lawyer who drew it, if that version be correct. 

There appears no reason here why one stock-
holder, as such, should have more protection 
than another, especially where it appears that 
stock which in 1923 was worth $1,250 was in 
1926 worth $11,000. . The liability of the com-
phvinant on the lease is advanced as a reason for 
additional security; but it does not appear that 
the complainant has assumed any greater re-
spon sibility in connection ·with that lease than 
the other three original stockholders. They all 
signed the lease personally and all are equall .v 
bound, notwithstanding its assignment to the cor -
pora tion. It does not matter that the complain --
ant is of greater financial responsibility than the 
others -it is not shown that they have none- -
and, so _far as appears from the evidence, the cor-
poration itself is well able to meet its obligations 
under the lease. There is no reason for greater 
security to the complainant as a stockholder on 
account of the lease than the others had, nor does 
it appear that the lease is a liability at all; in-
deed, it is argued by defendants that it is a 
valuabl e asset. 

The complainant did not differ, materially, in 
his r elations with the corporation, from the other 
stockholders, except that he had loaned the corn-
pany $10,000 in addition to his $1,250 invest-
ment. It was only in this respect that he was 
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entitled to greater consideration and when !he 
reason for the additional security ceased to exist, 
it became unreasonable that he should continue to 
hold it. The reason ended with the payment 
of the mortgage on February 2, 1926, and the 
agreement will be held to have terminated on 
that date. 

The stock having been purchased by Pappa-
theodore on May 27, 1926, the fact that he took 
it with notice of the agreement of June 9, 1923, 
does not matter, as the agreement had then lost 
its vitality. 

To either enforce or perform the agreement 
accordnio- to the ideas of the contesting parties 
would r:quire the Court to make an entire 1:ew 
agreement which it will not do. A construction 
of the la~guage of the agreement in the li~ht 
of the circumstances out of which it grew, avoids 
the necessity of doing either. The bill will be 
dismissed with costs. 

Decided September 7, 1927. 
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FINAL DECREE. 

Filed September 13, 1927. 

IN CHANCERY OF NEW JERSE'Y. 

Between 
THOMAS :11. N ICKOLOPOULOS, 

Complainant, 

and 

ANGELO SERANTrs, et al., 
Defendants. 

On Bill, etc. 

Final Decree. 

10 

This ca use coming on to be heard in the pres-
ence of Burnett & Murray, solicitors for com-
plainant, and Joseph E. Conlon, solicitor for the 20 
defendants, and the pleadings and proofs having-
been read, and the arguments of the respective 
counsel having been heard and considered, and 
the Court having duly considered the said plead-
ings, proofs and arguments, and it appearing to 
the Court that the complainant is not entitled to 
the relief sought and prayed for by hin1 in his 
bill of complaint, 

It is, on this 13th day of September, one thou-
sand nine hundred and twenty-seven, by Edwin 3 0 
Robert Walker, Chancellor of the State of New 
Jersey, ORDERED, ADJUDGED and DECREED that the 
complainant's bill be and the saine is herebv dis-
missed. V 

It is further ORDERED, that the said complainant 
pay to the said defendants, Angelo Sarantis, 
E1nanuel J. I(ypros, George Ferris and Emanuel 
Pappatheodore, the costs of this suit to be 
taxed, including a counsel fee of one hundred fifty 
dollars, which is hereby allowed to the said de-

40 
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fendants, and that execution issue therefor ac-
cording to law. 

Respectfully advised, 

MAJA LEON BERRY, 
V.-0. 

E. R. W ALI{ER, 
C. 

We hereby consent to the form of the above 
decree. 

A true copy. 

THOMAS BARBER, 

Clerk. 

Solicitors for Complainant. 
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TESTIMONY. 

IN CHANCERY OF NEW JERSEY. 

Between 
THOMAS M. N ICKOLOPOULOS, 

Complainant, 

and 

ANGELO SERANTrs, et al., 
Defenda.nts. 

Transcript of testimony taken in the above-
entitled cause before Hon. Maja Leon Berry, 
Vice-Chancellor, at the Chancery Chambers, 
Newark, New Jersey, on Wednesday, May 18, 
1927, at 10 A. M. 

Appearances: 
Mr. Norbury C. Murray, of Burnett & Murray, 

for complainant. 
Mr. Joseph E. Conlon for defendants. 

The Court: It is admitted that the defendant 
Pappatheoaore had knowledge of the voting 
agreement at the time he purchased the stock 

10 

20 

from one of the original stockholders. 3 o 
It seems to me that this issue might be very 

considerably narrowed; I mean the issue of fact. 
As I understand it, you are agreed to this ex-

tent: that these four men went into this business 
together, each of them putting in an equal 
amount of cash; that three of the defendants 
conceived the idea originally and then got the 
complainant to go in with them and furnish some 
additional capital over and above the amount 
that he put in the stock, namely, $10,000, the se- ~0 
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curity for which to took on chattel mortgage; 
that the charter contained a provision restrict-
ing the sale of stock, so that in the event that any 
one of the stockh _olders withdrew, they ~he>~1ld 
first off er the · stock to the others and to the -
corpora tion, and give them an opportunity to 

10 buy before selling it on the outside; that after 
the incorporation an agreement was entered into 
whereby complainant had a fifty per cent. voting 
power notwithstanding that he had only twenty-
five per cent. of the stock. That voting power 
was given, as the complain~nt _ ~Jl~g~s, _ to se_c-gre 
him, not only for the money that he loaned, but 
also for the amount of his investment in the 
stock, and enabled him to direct the affairs of 
the company. As the defendant claims, it was 

20 given to him only as additional security for the 
money which he had loaned, which had nothing 
to do with the security of his investment in the 
stock, nor with his management of the corpora-
tion. That is your claim, I think. 

Mr. Murray: We claim that the fifty per cent. 
voting agreement had nothing to do with the 
ten thousand dollar mortgage given as security 
at all. 

The Court: Those facts, it seems to me, time 
3 O ought not to be taken up to prove them, and in 

.addition to that-
Mr. Murray: There is just one variation 

in that, as far as we are concerned. Our conten-
tion is that the fifty per cent. agreement was 
agreed upon verbally in the very first instance. 
That was one of the means by which they got the 
complainant into this. 

The Court: That is denied on the other side. 
I was reciting merely the fact that there was an 

40 agTeen1ent entered into such as I have described. 
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It is also agreed that subsequently Ferris de-
cided to sell his stock, and that he did sell it 
to one of the other defendants, who purchased it 
with the knowledge of the existence of this fifty 
per ·cent. agreement. 

I think there is some variance in your ideas 
10 as to the notice or the sort of a waiver that was 

signed. 
Mr. Niurray: I think counsel was correct 1n 

his version of it. 
The Court: It is also agreed that prior to 

this sale of the stock written notice was given 
by the defendant Ferris to the three remaining 
stockholders, and that they in writing consented 
to this sale of the stock to a third party, or fourth 
'.I)arty. 

You may proceed with your testimony. I think 
with that recital of facts, you may curtail the 
testimony. 

:Mr. Murray: I will limit that testi1nony very 
much. I had a line of testi1nony to the effect that 
the complainant was the man of responsibility, 
and I think I will put on just one or two wit-
nesses, very ~hort, to that effect. 

The Court: Is that admitted~ 
l\1r. Conlon: No . 

:MORTON C. NOBLE, sworn for con1plainant. 

Direct examination by Mr. Murray. 

Q In 1925 you had charge of renting for the 
Third Presbyterian Church this property 907 
Broad street~ A I did. 

20 

30 

Q And did you get in touch with, or did any 
of those connected with the Goody Sweet Shop 40 
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Morton C. Noble, direct. 

get in touch with you regarding leasing it 1 A 
They did. 

Q Who were they 1 A The Washington 
Realty Company and the young man sitting over 
there-Sarantis, I think-he came up to my house 
to see me about it. 

Q Did you make any investigation at all as 
to the credit standing of any of them 1 A They 
asked me to meet then1 down at the Washington 
Realty Company the next day, and I met the1n 
there. 

Q Who met there 1 A The whole four of 
them. 

Q Then what did you do 1 A And then I 
asked him for security, or if they had any se-
curity, and they told me that I could investigate 

2 0 all of them. 
Q Did you investigate any one 1 A I did; 

I investigated Mr. Nickolopoulos ,the complain-
ant. !1r. Pappas, I think it was, from the vVash-
ington Realty Comp.any, said, '' I got my car 
out there; I will take you up in Springfield 
avenue and South Orange avenue and show you 
Mr. Nickolopoulos' stores,'' and he took 1ne 
over to the bank. 

Q What bank 1 A I think the American 
30 National Bank-and I saw the cashier there, and 

I inquired as to his credit there. 

40 

Q Whose credit 1 A Mr. Nickolopoulos, and 
then he asked me if I wanted to go anywhere 
else; I said, '' No, I will report this back to the 
Board of Trustees and abide by their decision,'' 
and they told me to let him have the store. 

Q Then you entered into the lease 1 A Yes. 
Q That is the lease (showing witness paper) 1 

A Yes. 

(Marked Exhibit C. 1.) 
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Morton C. Noble, cross. 

Cross examination by Mr. Conlon. 

Qi You say you didn't investigate any of the 
other men 1 A No, I didn't; I just inquired 
from-where they had worked. 

_ Q You never refused this lease to Saran tis 
or anybody else, did you 1 A No. 

Q In other words, the first proposition that 
was offered to you was accepted 1 A I felt 
satisfied ·with the one, without going any further. 

The Court: Was anything said at that 
conference which prompted you to investi-
gate Nickolopoulos and not investigate the 
other three 1 

10 

The Witness: No; I don't know why; his 
name came up first; he said he had his car 20 
there and would take me around and show 
n1e what he had. 

THOMAS lVI. NICI(OLOPOULOS, co1nplainant, 
sworn. 

Direct exam ,ination by Mr. Murray. 

Q lVIr. Nickolopoulos, you are the complain-
ant in this suit 1 A Yes. 

Q In 1925, in the spring, the month of April, 
1925, what was your business 1 A It was candy 
stores and delicatessen store: two stores on 
South Orange avenue and Tenth street-one was 
a delicatessen store and one was a candy store; 
and one candy store on 468 Springfield avenue. 

Q You had three stores at that time 0? A 
Yes. 

30 

40 
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Q How long had you been in that line of 
business? A Fifteen years. 

Q How old are you? A Forty-eight. 
Q At that time about what was your financial 

worth? 

10 Mr. -Conlon: I object to that; I don't 
think that is material. 

The Court: I will hear it; I think it may 
be material. 

A $200,000. 
Q In April, 1923, how long had you known 

Sarantis and Ferris and Kypros? A Four or 
five years. 

·Q, Are any of them related - to any of the 
others? A Mike Kypros and Mike Pappatheo-

2 0 dore, they are first cousins. 
Q In the spring of 1923 did the defendants 

Ferris, S.arantis and Kypros talk to you about 
opening another store, or starting another busi-
ness? A Yes. 

Q Where were you when they first talked to 
you about it? A 468 Springfield avenue, in my 
store. 

Q And were they all there or only some of 
them at that time? A Pappatheodore, Angelo 

3 O Saran tis and George Ferris. 
Q What did they say? A They say if we 

can go together on business. 
Q Did they say where? A If we can go 

and open a business together. 
Q On what terms; did they say what terms? 

A No, I told them I have enough to do, and I 
have enough business on my hands, so I cannot 
open up another business. 

Q What did they say? A They told me not 
40 to work inside, but take management of the place. 
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Q What did you say to that? A I asked 
them-'' you are three good friends since five or 
six years and go to work together, and I have not 
much protection if I go with you fellows. If I 
go with you fellows, I have not much protection, 
because you are too good friends, working all the 
time in Bamberger's and White Plains''-they 10 
opened up a place there together, the four fel-
lows together. 

Q Did they say anything about who was to 
put in the money and how much? A Certainly. 

Q What did they say? A They said to put 
the money in the business. 

Q Who? A Sarantis and Ferris; later on I 
met l{ypros and he told me the same thing. 

Q How much did they say they would put in? 
A They say about fifteen or twenty thousand 20 

dollars. 
Q That they would put in? A They only got 

to put $1,250. 
Q They put in $1,250 altogether or each? A 

Each. So I put in $1,250 myself. 
Q What was said about raising any more 

money? A They said they would give me a 
mortgage to secure that money. 

Q Did they say anything about you loaning 30 
the money? A For any money I put in more, 
they should secure me by mortgage. 

Q You started to say something that you 
wouldn't have much protection if you went in 
alone with the three friends, the defendants on 
the other side. A Yes, I said that from the be-
ginning, from the time we started talking about it. 

Q What did they say about that? A They 
told me they will secure me by fifty per cent 
working control in the business. 40 
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Q What did you say? A Of course, they 
give me all those favors, so I connected with 
them. 

Q You then agreed to go in with the defend-
ants and start this business, did you? A Yes. 

Q vVas there anything said about having · 
lO some legal papers drawn or a corporation 

formed? A They told me that they would form 
a corporation. 

Q· And you agreed to that? A Yes. 
Q Who selected the lawyer to do the work? 

A They selected their own lawyer. 
Q "\i\Tho was he? A Bernstein. 
Q Is he in court here? A No. 
Q Did you ever know Bernstein before that? 

2 o A No, I didn't know Bernstein before. 
Q Never had seen him? A That vvas the 

first time I met him. 
Q Bernstein then later on, or later you went 

to Bernstein's office, did you not? A Yes, after 
we start connecting the business. 

Q What happened the first time you went to 
Bernstein's office? A We was· there and draw 
the lease up and after that-

Q Is this the lease, C. 1 (witness shown 
30 paper)? A Yes. 

40 

Q And you all signed that lease personally, 
didn't you? A Yes. 

l\1r. Conlon: What 1s the date of the 
lease? 

Mr. Murray: March 23, 1923, and assigned 
to the corporation on April 21, 1923. 

Q . I show you an agreement, a paper, a~d ask 
you 1f you signed that? A Yes, sir. 
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Q Are the other signatures those of the de-
fendants Ferris, Kypros and Sarantis? A Yes. 

Qi Who drew that agreement and where was 
it signed? A I don't know; maybe in Bern-
stein's office. 

Mr. Murray: I offer that agreement in 10 
evidence. 

(Marked Exhibit C. 2.) 
The Court: Have you the certificate of 

incorporation 1 
Mr. Conlon: I will admit the certificate 

of incorporation. 
Mr. Murray: Do you admit the minute 

book1 
Mr. Conlon: I have never seen the minute 20 book. What is the purpose of the minutes 1 

I ·will ad~it on the record that the corpora-
tion papers contained the clause restricting 
the sale of the stock. 

The Court: Who kept the minutes 1 
Mr. Conlon: We never saw them before. 

Q "\Yho had possession of this minute book be-
fore you gave it to me? A We got that in Mr. 
Bernstein's office, and after they come to Mr. 30 
Bobker 's office, and from there come to your 
office. 

Q It came direct from l\1r. Bobker 's office? A 
I bring it to you. 

Q Did you add anything to them or take any-
thing out of them or change them in any way ? A 
Nothing at all. 

The Court : vVho kept them? 
1\-fr. l\1urray: There was nothing to be 

kept. 40 
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Mr. Conlon: If they are just the incor-
poration papers, I have no objection to them. 

Mr. Murray: Suppose we admit the minu-
tes up to June 7, 1923; the contents of the 
minute book up to and including the_ minutes 
of the meeting of June 7, 1923, together with 
the certificate of incorporation included in 
the minute book are offered in evidence by 
consent. 

Mr. Conlon : That is agreed. 
(Marked Exhibit C. 3.) 

Q I show you another agreement and ask you 
if that is your signature of April 27th f 

Mr. Conlon: I will admit that agreement. 
20 That is the defendant's signature. 

(Agreement marked Exhibit C. 4.) 

Q Do you remember what happened when this 
April 27th agreement was signed f That is the 
agreement regarding the mortgage, regarding you 
advancing $10,000; do you remember who were 
there at that meeting! A All of us. 

Q You were all there f A Yes. 

30 Q Do you remember whether that meeting 
took place on the twenty-seventh or not f A I 
don't remember. 

Q After you got this lease and got this cor-
poration incorporated, what was the first thing 
that was done at the Goody Shop f A Saran tis 
and Ferris go to the lawyer to give order to 
form a corporation. 

Q o, at the shop, what was done at the shop; 
what did you do to get the business goingf A I 

40 started investing the money and giving the orders 
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to different houses and make the place ready 
for business. 

Q Who arranged to get the fixtures installed 1 
A I did. 

Q And when was the shop opened for busi-
ness f A In July, 1923. 

Mr. Murray: The chattel mortgage is in-
troduced and admitted in evidence by agree-
ment made by the Goody Sweet Shop to the 
complainant on the property in question, 
which bears no date, but the affidavit to it 
bears date April 27, 1923, the same date as 
the second agreement, and that mortgage was 
recorded on April 28, 1923, and cancelled of 
record on February 18, 1924, the amount 
being $10,000. 

(Marked Exhibit C. 5.) 
Mr. Murray: I offer in evidence, which is 

admitted by consent, another chattel mort-
gage made by the Goody Sweet Shop to the 
complainant, which bears date June 9, 1923, 
in the amount of $10,000; the acknowledg-
ment bears date 9th of June, 1923; the con-
sideration affidavit bears the same date. It 
was recorded bn June 11, 1923, and cancelled 
of record on February 2, 1926. 

(:Marked Exhibit C. 6.) 

Q· After these incorporation papers were 
signed, did you go to Bernstein's office again f A 
No, sir. 

Q Listen to the question. After the incorpora-
tion papers were first signed, did you again go 
to Bernstein's office f A Yes, certainly. 

Q How did you come to go to Bernstein's 
office f A He called me out of the place do,vn on 
Broad street-

10 

20 

30 

40 
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Q At the shop 1 A Yes-and he told me to 
come over to his office; he want to see me there. 

Q Did you go 1 A Certainly I go. 
Q Who was there when you got there and 

what took place1 A I was there and nobody else 
except Mr. Bernstein. 

Q What did he say1 A He said all the 
papers as drawn up is not correct not right, he 
told me. 

Q Did he say what was the matter with it f A 
Yes, he said because you put a mortgage on the 
place down there, and the place is not open. You 
date it from April and the place will be open in 
July. 

Q What else did he sayf A Nothing else. 
Q What did you do then f A The next day 20 

I called Mr. Sarantis and Mr. Ferris and Mr. 
Kypros, and I explained the proposition. 

Q You called them where 1 A To Mr. Bern-
stein's office. 

Q All of you went to Mr. Bernstein's office f 
A Yes. 

Q, What happened there 1 A I told him the 
papers were not right like we agreed before, so 
they asked me what is the matter with the 

3 o papers, and I say, first of all, the mortgage-
that is, Mr. Bernstein said is not good, and I 
cannot depend on Mr. Bernstein for any of th e 
other papers that he draw. So I called Mr. Bob-
ker to take care of the papers, and I asked him if 
there is any fifty per cent. control in the papers; 
Mr. Bobker told me no. So I called these fellows 
to talk about that. They say '' You don't need 
it, the fifty per cent.; we will treat you right and 
we will not do no crooked business ; we act on the 

40 level,.you not need it, the fifty per cent. control." 
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Q What did you say in reply to that f A I 
told him I need it; that is the talk we have from 
the beginning, because you are too good friends, 
and I cannot be without protection. 

Q Did they finally agreed to that 1 A They 
agreed. . 

Q Did you say what you would do 1f they 1 O 
didn't agree 1 A No, we not talk about that 
point· we not go any further. 

Q 'when they told you that you didn't need 
this agreement, did you say as to what you would 
do if they didn't give it to you 1 A No, they 
don't talk about that. 

Q Did you tell them what you would do if 
you didn't get it 1 A No, sir. 

Q What did Mr. Bobker do1 A Mr. Bobker 
come over to Mr. Bernstein's office and we told 20 
him to take the papers and draw this piece of 
paper so that can give me the fifty per cent. con-
trol. 

Q And was that agreement drawn 1 A Yes, 
that agreement was drawn in Mr. Bobker's 
office. 

Q Is this the agreement you refer to f A 
Yes. 

Mr. Murray: I offer in evidence agree- 3 0 ment dated June 9, 1923. 
(11arked Exhibit C. 6a..) 

Q Did the corporation ever hold a meeting 
or the Board of Directors or stockholders of the 
corporation ' ever hold a meeting after that agree-
ment ·was signed 1 A No, sir. 

Q You opened your business in July f A 
Yes. 

Q I mean the corporation opened its business 
in _Jnly1 A Yes. 40 
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Q And it continued and has continued and is 
continuing now f A Yes, sir. 

Q F'rom July, 1923, until January, 1926, what 
did you do at the shop? A Anything we agree 
I continue to do. 

Q How many days a week did you go to the 
10 shop? A Five or six days a week. 

20 

Q How long did you usually stay there f A 
Two or three hours; sometimes more sometimes 
less. 

Q What did you do while there 1 A I took 
care of the stock, bought the stock, go out to . 
different houses, get the best material and a 
reasonable price, and give the orders. 

Q Who signed the checks? A I signed and 
Mr. Sarantis. 

Q Who made them out? A Some I make 
out and some Ferris and some Mr. Sarantis 
now. 

Q Who made the deposits of the money in 
the banld A I did it. 

Q Who hired and discharged the employees? 
A Mr. Sarantis do that. 

Q .You had nothing to do with that? A He 
not ask me at all about that matter. 

Q Did you take a vacation 1 You say you 
were away there five or six days out of every 

30 week? 

40 

The Court: He hasn't said that; he said 
two or three hours a days. 

Q Did you take a vacation in the summer in 
any of those years between 1923 and 1926 • if 

' so how long f A A month. 
Q In each year1 Every summer, but I 

always come back to the store two or three 
times a week. 
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' 1 

Q Where did you go on your vacation 1 A 
To Brighton Beach. 
. Q You would come back here how many days 
a week? A Two or three times a week in the 
summer to take care of the stock and the money. 

Q Do you remember when the discussion came 
up in regard to the sale of Ferris' stock; do 
you remember the occasion? A Yes. 

Q About when was it? A January, 1926. 
Q What time in the day did you meet? A 

At nighttime. 
Q About what time? A After twelve. 
Q Whereabouts? A They called me up to 

South Orange avenue to be down there, that they 
need me, so I go down there at half-past twelve. 

10 

Q What happened at that meetingf A They 
have closed the store - after twelve we closed the 

20 store; they sit down on the table, the three of 
them. 

Q Which three? A Mr. Sarantis, Mr. Ky-
pros and Mr. Ferris, and as soon as I was there, 
I was at the same table. 

Q vVha t did they say? A Well, we started 
a little other talk, so they -couldn't agree with :Mr. 
Kypros, one and the other, and me and Mr. Sar-
antis try to make , him good friends and stay 
there. Ferris said '' I cannot stay; I got to sell 
my share which belong to me, I got to sell it." 
He drew up a little piece of paper from an en-
velope and marked down the words you say be-
fore, and he offered it to me to sign. 

Mr. :Muray: Counsel and I have agreed 
-we cannot sem to find the original, but 
,ve agree that this was what vvas signed. 

The paper just referred to by the witness 
as having been written on an envelope, reads 

30 

as follows: 40 
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"Newark, January 21, 1926. 
Today, I offer, to sell my share of the 

Goody Sweet Shop 907 Broad Street to the 
corporation as our paper reads, for one 
month, for today start.'' 

Then follow the names: George C. Ferris, 
Mike Kypros, Pappatheodore, Nickolopoulos, 
Angeloe Sarantis. 

Counsel agree that they are the complain-
ant and defendants. 

(Marked Exhibit C. 7.) 

Q Did Ferris or any of the others ever say 
why he wanted you to sign that paper 1 A Be-
cause he is going to sell his shares. 

Q Did he say to whom he was going to sell 
2 0 them f A Yes, he promised to offer it to the 

corporation. 
Q What did the others say about the corpo-

r~tion buying that stock, if anything1 A They 
signed first and they offered it to me to sign after. 
I signed the last one, and Mr. Sarantis and Mr. 
I(ypros say we come to agree and buy it our-
selves the share-Ferris share, as soon as I sign. 
So the next day, the day after, I asked them; they 
say George Ferris. 

30 Q You asked them what! A I asked thern 
about that matter, the shares of Ferris. · 

Q What did you ask him about it 1 A What 
are we going to do about the shares, and Mr. 
Saran tis and Mr. Kypros told me, ''Well, Ferris 
changed his mind; I don't think he is going to 
~ell hi~ shares.. He cannot get anybody to buy 
it outside, but 1s going to get in to connect with 
us three fellows, and he cannot get anybody to 
sell it, so he will stay in the business.'' Both 

40 Sarantis and Kypros said that. 
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Q Did you receive that paper from the de-
fendant Pappatheodore 1 A Yes. 

Mr. Murray: I offer that paper 1n evi-
dence. 

(Marked Exhibit C. 8.) 

Q By this paper Pappatheodore request you 
to issue a. new certificate of stock to him. A Yes. 

Q When did you first learn that Pappatheo-
dore had bought Ferris' stock 1 A At the time 
he gave me that paper. 

Q Exhibit C. 81 A Yes. 
Q Did you say anything to him when he 

gave you that paper 1 A Yes. 
Q What did you say 1 A I wish him luck, 

and I ask him if he knows the contracts and 

10 

agreements we have in the corporation. 20 
Q What did he say1 A He said ''Yes.'' 
Q Did you tell him, or did he say, or did you 

say what those agreements were 1 A Yes, I ex-
plained. 

Q What did you tell him 1 A I told him the 
agreement made between the three of us. I in-
vest in the company and I must have the right 
to buy the goods oµtside, and I have fifty per 
cent control on the voting control. 

Q What did he say to that1 A He said he 30 
knows all that. 

Q Did you give hin1 his certificate of stock 
as he asked you to do 1 A Yes, he asked me to 
give him new certificates on his name. 

Q Did you do it1 A No. 
Q Why not 1 A I thought some scheme they 

play on n1e, and :Nir. Sarantis come right over; he 
say ''Yes, you are going to give him a new cer-
tificate and you lose your voting control, and he 
be the president.'' 40 
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10 

20 

. Thomas M. Nickolopoulos, direct. 

Q Who would 1 A Mr. Sarantis, and he is 
going to make my salary $15 a week, if I work 
twelve hours a day, and their salary will be $45 
a week. 

Mr. Murray: I call your Honor's atten-
tion to the fact that one of the paragraphs of 
that agreement of the fifth of April, that was 
their first agreement, it says, '' The party of 
the first, second, third and fourth parts are 
each to draw from the income of the place 
the sum of $15 each, payable on Saturday 
evening of each week, until all mortgages and 
other debts of the corporation are settled. 
Then another paragraph says: '' And where-
as, the party of the second part and party 
of the third part and the party of the fourth 
part ( they are the defendants) are to devote 
their entire time in the said business and the 
party of the first part (that is the complain-
ant) is to devote a part of his time to said 
business.'' 

Q What did you say to that when Sarantis 
told you that they were going-that you had lost 
your voting power and he was going to make 
himself president and raise their salaries and 

3 O keep yours at $15 ; what did you say 1 A I didn't 
say anything; I get a little mad, because I hear of 
that from Mr. Sarantis; he always called me 
Uncle, and right away he is talking to me the way 
he talked. 

Q You say you got mad 1 A And the man, I 
saw him talk that way, and I go outside. 

Q What did you do then 1 A I go over to 
the office. 

Q Before you came to my office, did you 
40 undertake to call a meeting of the corporation 1 A 

\ 

I 

\ 
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That happened after I signed that paper, that 
piece of paper; I asked them to have a meeting, 
and they don't come in, so I sent them a regis-
tered letter to show up ; they don't show up, and 
so I sent them a registered letter, if the corpo-
ration don't agree to buy Ferris' shares I can 
buy them myself and I return it to the corpora-
tion. 

Q I show you a paper and ask you if you 
caused that notice to be sent calling a meeting1 
A Yes, sir. 

Q You had Mr. Bobker send that notice. A 
Yes. 

Q That purports to call a meeting for May 
25, 19261 A Yes. 

10 

Q Do you know whether the defendants re-
ceived that or not 1 A Yes. 20 

Q How do you know they received it 1 A It 
was a registered letter at that time. 

Q Did you send it or did Mr. Bobker send it 1 
A I told him to write a letter to call a meeting 
and he sent it. 

Q Did you hold a meeting on May 251 A No, 
sir. 

Q Wl~y not 1 ' A They don't care to come; 
they don't want to come. 30 

Q '11hey wouldn't attend a meeting? A No. 
Q What was the date of the notice 1 A There 

seems to be date on it. 

Mr. Conlon: ,¥ e admit rece1v1ng the 
notice. 

(Notice offered in evidence and marked 
JDxhibit C. 9.) 

'l1he Court: How long before the 25th was 
that served 1 

40 . 
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The Witness: I don't remember exactly 
the date. 

Q A day or two or three days i A A day or 
two before maybe, I don't remember. 

Q You received this paper from Mr. Ferris, 
1 O did you 1 A Yes, I received it, being notice by 

Ferris to Nickolopoulos of the sale of his stock 
to the defendant Pappatheodore. 

20 

30 

40 

(Paper offered in evidence and marked 
Exhibit C. 10.) 

Q Since this proceeding has been pending has 
there been any change in the methods of con-
ducting of the business, except as to the salaries 1 
A ·No, Mr. Saran tis, they don't want me to or-
der any goods outside. Mr. Sarantis told me not 
to order any goods outside. 

Q He tried to stop you from buying goods i 
A Yes. 

Q Did he succeed 1 A Yes, I sent orders and 
he refused it; he sent it back. 

Q How many times a week have you been 
there 1 A Five or six times a week. 

Q Right along~ A Right along. Any time 
I am sick or any time I am on a vacation, I al-
ways come in two or three times a week, take 
care of the cash registers and the balance in tho 
bank and check up the bills which has to be paid 
and pick up orders and deposit the moneys, and 
have the balances made. 

Q About how many times did you say that it 
happened that Sarantis had refused to receive 
goods that you ordered 1 A Two times. 

Q Was there any reason for it that you know 
of ~ A Yes, he say we have enough of that stock. 

67 
Thomas M. Nickolopoulos, cross. 

Q Did you have enough of it1 A No, if we 
had it, I wouldn't have to order it . 

The Court: Do I understand that you are 
still going to this restaurant or candy shop 
and putting in sometime several days a 
weeki 10 

The Witness : Yes. 

Q You are still the president 1 A Yes. 
Q This is the certificate of the 25 shares of 

stock that you received 1 A Yes. 

( Certificate offered in evidence and marked 
Exhibit C. 11.) 

Mr. 11urray: I offer the stock certificate 
book and stock book in evidence. 2 0 

The Court: They can be marked; there is 
no dispute about that. 

(Iviarked Exhibits C. 12 and C. 13.) 

Cross exami-natio n by J\fr. Conlon. 

Q You have been going to this store five or 
six times a week 1 A Yes. 

Q How much time do you spend there 1 A 3 o 
Sometimes three hours, sometimes two hour s, 
sometimes five hours; sometimes one hour. 

Q How many hours do you think you average 
a week ~ A I never counted. 

Q Have you spent any more time there since 
this sui t ,vas started than you did before the suit 
,vas star ted, or about the same ~ A I continue 
the same . 

Q Saranti s was there all the time when you 
were there 1 A Not all the time . 4 o 
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Q Were you ever there during the day when 
Saran tis was not there f A Sometimes. 

Q How many times f A Sometimes he is 
there and sometimes he is out. 

Q How many times was he out when you were 
there during the day f A Five or six times a 

10 week. 
Q Isn't it a fact that you were there on an 

average of once or twice a week since January, 
19261 A No, sir. 

Q Or since June, 19261 A No, sir. 
Q And isn't it a fact that on practically every 

one of those occasions you didn't stay there more 
than an hour 1 A I took care of the checks and 
the books. 

Q Answer the question. (Last question re-
20 peated.) A Yes, I have been more than an hour 

and more than four hours. 
Q Did you have your lunch there 1 A Some-

times. 
Q How often 1 A Three or four times a week. 
Q And that was part of the time that you 

spent on the business of this company1 A Some-
times I go in the morning and sometimes 1n we 
afternoon. 

Q When you met Sarantis in 1923, you had 
3 0 known him for four or five years 1 A Yes. 

Q You knew Kypros 1 A Yes. 
Q And you knew Ferris 1 A Yes. 
Q You knew Sarantis had been manager of 

the Tea Shop in Bamberger's t A Yes. 
Q You knew he had been very successful 

there 1 A Yes. 
Q You knew he left there of his own accord 1 

A Yes. 
Q You knew that from there he went to 

White Plains and opened up a store with the 
4 0 other boys? A Yes. 
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Q You knew that they made a substantial 
profit on that store within three or four months 7 
A I don't know about that. 

Q They told you so 7 A Yes. 
Q You believed iU A Maybe. 
Q Did you or didn't you believe it 7 A I am 10 

not refuting it. 
Q And they were talking about opening up a 

store in Newark, is that righU A Yes. 
Q You were interested in those boys i A 

Yes. 
Q You asked them what their plans were; 

what they planned to do7 A Yes. 
Q And you gave them advise1 You ad-

vised them as to how to go about opening up 
the store t A No. 20 

Q Didn't } ou suggest where they might get 
their fixtures and what kind of a store to open 7 
A That happen after we come all together. 

Q Isn't it a fact that you suggested that you 
go in with them 1 A Yes. 

Q Isn't it a fact that you suggested to them 
that you go in with them on this store i 

The Court: Do you know what he is ask-
ing you. You testified that they came to you 30 
and asked you to go in with them. He is 
asking you if the fact isn't that you went to 
them and asked them if you could go in. 

The Witness: No, they come to me. 
The Court: And asked you to come in¥ 
rrhe Witness: Yes. 
rn1e Court: That was the first you knew 

of it, when they came to you f 
The Witness: Yes. 40 
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The Court : You didn't go to them and 
ask them for the privilege 1 

The Witness: No. 

Q They didn't suggest that you come in with 
them the first time you saw them? A They come 

10 up to my store and offered me that proposition. 
Q Before that hadn't they talke ·d to you about 

this store they were going to open up? A No, . sir. 
Q Are you related to any of those boys 1 A 

No. 
Q You are not Saran tis' uncle 1 A No. 
Q He always called you uncle? A Yes: 
Q You told these boys that you were anxious 

to help them out; is that right? A Yes. 
20 Q You figured out that they would need about 

$25,000 to start this store f A Not as much as 
that. 

Q Between the cash and credit, and · they told 
you that they had $1,250 each? A Yes. 

Q And you agreed that you would put in 
$1,250, too? A Yes. 

Q That would make $5,0001 A Yes. 
Q Then as to this $10,000 they asked you if 

you would put that up, is that right 1 · A Yes, 
30 they asked me to invest that money. 

Q You said you would put up money to the 
amount of $10,000? A Yes. 

Q You never actually took $10,000 and gave it 
to them? A No. 

Q After the fitting up of the store was started 
you paid bills? A No, I invested the money be-
fore we opened the store. 

Q Did you ever put $10,000 in the corpo-
ration bank account f A . We opened an account 
in the bank, we put that $10,000 in the bank-no, 40 
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before we opened up the account, in the bank, I 
paid out my own checks, which I give them there. 

Q That is all I want to know; you paid out 
money from time to time 1 A Yes. 

Q And finally you pa.id out about $10,0001 A 
Yes. 10 

Q Do you know just how much you paid 1 A 
I paid that much money. 

Q Is it more than $10,0001 A Not more than 
ten, less than ten; the balance I put up cash in 
the bank and opened up an account for the store. 

Q That $10,000 practically all went to buy the 
fixtures and stock for this store f A To open up 
the business. 

Q And before your $10,000 was spent, the 
$5,000 that they and you had put in was spent, 
wasn't it 1 You first spent the $5,000 f A Yes. 2 O 

Q The deposit on the lease and buying fix-
tures? A They gave me that $1,250, each fellow, 
to keep and pay any bills that is necessary to be 
paid. 

Q And that was used to pay bills f A Yes. 
Q Before you put your money in, did you put 

the $10,000 in? A I put my money in, too. 
Q Before you r,ut your $10,000 in? A I put 

the $10,000 with that money, too. I have a check 
made $3,000 to one party, and $4,000 to one party, 30 
Barth & Son. 

Q They gave you their check for $1,250 each. 
Did tlrny o·ive vou their check for $1,250 each 1 A • b .J 
'\T 
.1_ es. 

Q You took that money and put your $1,250 
in also? A Yes. 

Q A.nd then you spent that money buying 
things for the store f A Yes. 

Q And after you spent that money then you 
used this $10,000 of yours 1 A Yes-no, before, 

40 too. 
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Q But at any rate, when you got all through, 
you had spent it alU A Yes. Some of that 
money, the balance, we used to open an account 
in the bank in the name of the Goody Sweet Shop. 

Q And Mr. Bernstein incorporated this com-
pany 1 A Yes. 

Q Had you known him before that? A No, . sir . 
Q You were in his office how many times? A 

The time we signed the lease and the time we 
tried to get the lease. 

Q You signed the lease March 23 i A Yes. 
Q Do you remember where you signed it? A 

And that was before. 
Q You were in Mr. Bernstein's office before 

that 1 A Yes, go with those fellows. 
Q Did you, at that time, tell Mr. Bernstein 

the plan you had of developing this business 1 A 
No. 

Q You did not? A No, we not talk. 
. Q When did you first tell Bernstein your plan 

of developing this business ? A After Mr. 
Sarantis and Mr . Ferris gave the order to form 
the corporation. 

Q That was after the lease was signed? A 
30 Yes. 

. Q On the occasion that the lease was signed, 
did you say anything to Mr. Bernstein about you 
having a controlling vote in this corporation? A 
No. 

Q At the time you went to Bernstein's office 
to incorporate the company, do you remember 
that? A Yes. 

Q Did you say anything to Bernstein on that 
occasion to the effect that you were to have the 
controlling vote in the corporation? A We 

40 

I 
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talked that after the lease was signed and before, 
too. 

Q Answer that question Yes or No. (Last 
question repeated.) A No. 

Q On April 5th, when you went to Mr. Bern-
stein's office and you signed this agreement set-
ting forth the terms as to the repayment of your 10 
indebtedness, did you say anything to 1\1:r. Bern-
stein on that occasion as to your having a con-
trolling vote in the corporation? A No. 

Q "\Vhen you went to Mr. Bernstein's office on 
April 27 and signed the second agreement con-
taining the provisions for the repayment of your 
loan, did you say anything to Mr. Bernstein on 
that occasion as to your having a controlling 
vote in the corporation? A No. 

Q And after April 27, you were all busy in 20 
fixing up this store? A Yes. 

Q As a matter of fact, the store opened for 
business in the latter part of June-the last week 
in June? A No, the third of June-30th day of 
June, 1923. 

The Court: June 3rd. 

Q Did you ever see that book before? A Yes . 
Q Does that contain . the entries of your cash 30 

record ? A June 30, 1923 . 
Q That is the day you opened business? A 

Yes. 
Q When you began to get your fixtures and 

stock in th e store? A We began from April. 
Q So by the ninth of June you had consider-

able of the stock and fixtures in the store? A 
Pretty near all. 

Q You had signed a chattel mortgage in 
Bernstein's office, or rather Saran tis', and the 
others had signed a chattel mortgage in Bern- 40 
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stein's office on April 28 to secure your $10,000? 
A Yes. ! 

Q And that was the same day that the last 
agreement was signed, was it? A Not the last 
day. 

Q The agreement of April 27, which was the 
10 second agreement, providing for the repayment 

of your indebtedness, and the first chattel mort-
gage were both signed on the same day? A Yes. 

20 

30 

Q And the first chattel mortgage contained a 
provision for the repayment of your $10,000 in 
011e month, is that correct? Do you remen1ber 
that? 

, l 

The Court: Does not that speak for it-
self? 

Q Do you remember that? A I don't re-
member. 

Q And don't you remember that when Saran-
tis discovered that, he objected to it? Do you re~ 
member that? A No, sir. 

Q And don't you remember that it was at 
Sarantis' re.quest that Mr. Bernstein drew up 
another chattel mortgage, which provided that 
your $10,000 should be paid in December; 1924? 
Do you remember that? A No. 

Q Don't you remember that it was for the 
purpose of signing the second chattel mortgage 
that Mr. Bernstein asked you to come to his office 
on June 9th? A He called me to come over to 
his office. 

Q To sign the chattel mortgage? A No, to 
tell me about my papers is not right. 

Q What papers were not right? A 'l,he 
mortgage. 

Q And when you got there he told you that 
40 he had drawn a new mortgage? A Yes. 
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Q To take the place of the old one? A Yes. 
Q Did he say anything to you about the fifty 

per cent vote before you spoke about it? A That 
is the time I asked. 

Q I mean before you spoke about it, did Bern-
stein say anything about it? A No. 

Q Or did Saran ti's say anything about it? A 10 
No. 

Q You came to Mr. Bernstein's office that day 
with Mr. Bobker? A No, the day before I was 
in Mr. Bernstein's office. 

Q With Mr. Bobker? A No, alone. 
Q I am talking about this time when you 

signed the chattel mortgage, did you have Mr. 
Bobker there that day? A The last day? 

Q Yes. A The last day I called Mr. Bobker 
to come over. 2 o 

Q And that was the day you signed the chattel 
mortgage? A Yes. 

Q And that as the first time Mr. Bobker had 
represented you in this transaction? A Yes. 

Q And this was on June 9th? A Yes. 
Q And up to that time you had said nothing 

to Bernstein about your fifty per cent vote, had 
you? A I asked Mr. Bernstein if the fifty per 
cent voting power is-

Q When did you ask him that 1 A On that 3 o 
day. 

Q That is June 9th 1 A The day he called 
me out, when I was to his office. 

Q Is that the day you signed the last chattel 
mortgage? A The day before. 

Q That was June 8th? A On June 8th. 
Q That is the first time you spoke to Bern-

stein about this fifty per cent voting controH A 
Yes. 

Q He told you there was no such provision in 
the papers? A Yes. 40 



76 
Thomas M. Nickolopoulos, cross. 

Q Then did you meet with Bobker and go the 
next day to Mr. Bernstein's office with Mr. Bob-
ker 1 A I called Saran tis, Kypros and Ferris to 
Mr. Bernstein's office. 

Q And you went there with Mr. Bobkerf A 
We called up from Mr. Bernstein's office Mr. 

10 Bobker. 
Q And he came over representing you t A 

Yes, to represent me about the papers. 
Q Then what did you say about this voting 

controU A I asked Mr. Bobker if there is any 
protection on that paper for me, and Mr. Bobker 
looked at the papers and said ''No''; so I told 
the corporation why they don't put the fifty per 
cent control in. 

Q We were talking at that time about fifty 
20 per cent or fifty-one per cent? A Fifty per cent. 

Q Did you ever speak of fifty-one per cent 1 
A After I saw the papers drawn, I said right 
away, ''We not start business''; I see some tricks, 
so I endeavored to have it fifty-one. They don't 
want to give it to me; they say '' All right, we 
give you fifty." 

Q You say you saw some tricks 1 A Yes, be-
cause I trust Mr. Bernstein--

. Q (Last question repeated.) A Yes. 
3 o Q What tricks did you see 1 A I see them 

go to the lawyer and give the order to draw the 
corporation, and they don't put what is neces-
sary to put on the papers. 

Q And what was necessary; about this fifty 
per cent votingf A Yes. 

Q Did you see any other tricks? A And 
the mortgage was not right. 

Q What made you a little suspicious was the 
fact that you had to go back there and have this 
mortgage withdrawn? A No, the mortgage was 

40 
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wrong because the place was not opened at that 
time, and we drew the mortgage in April. 

Q It was in connection with this mortgage 
that you spoke to Sarantis about this voting con-
trol 1 A No. 

Q When was itf A That mortgage was 
signed; I don't remember; maybe that day; but 10 
we did not mention any mortgage that day; we 
only mentioned the fifty per cent control. 

Q You remember the day the last chattel 
mortgage was signed, do you? A I don't re-
member exactly. 

Q You don't remember whether or not that 
was the same day that this agreement was signed 
as to the voting control? A Yes, the last day 
we have had the papers from Mr. Bernstein's 
office. 20 

ri1he Court: What is the date of the last 
chattel mortgage? 

Mr. Conlon: It is dated June 9th. 

Q Where was this agreement of June 9th 
signed by Sarantis and the others? A In Mr. 
Bobker 's office. 

Q As a matter ·of fact he refused to sign it in 
Mr. Bobker 's office? A Who? 

Q Saran tis and the others f A No. 3 0 
Q Why didn't they sign it in l\!Ir. Bernstein's 

office? A Because I said I couldn't trust lVIr. 
Berllsteill any more. 

Q Wasn't the agreement drawn when you 
came to Mr. Bernstein's office 1 A No. 

Q Where ,vas it drawn? A In Mr. Bobker 's 
office. 

Q When you suggested this voting agreement 
did they sign right away? A They tell m~. 
"Yon not need the fifty per cent voting." 40 
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Q You said you were putting in $10,000 more 
than they were? A No. 

Q You didn't mention the $10,000? A '\Vo 
don't mention any $10,000. 

Q The $10,000 wasn't mentioned in connection 
with this voting agreement? A No, that was 

1 O only for the voting control. 
Q In other words, you had enough security 

in your chattel mortgage for your $10,000, is that 
right? A Yes, that secured my $10,000, the 
rnortgage. 

Q That secured it satisfactorily to you? You 
were satisfied by that mortgage? A From the 
mortgage, yes, I was satisfied. 

Q Then why did you insist upon a fifty per 
cent voting control? A Because I know from the 

20 beginning Sarantis and Kypros and Ferris was 
all line one man, good friends. 

Q And that is your only reason ? A Yes. 
Q Did you have any reason to suspect them 

of doing anything dishonest? A I don't know 
them fellows before. I never do any business be-
fore to find out exactly, but I thought three f el-
lows good friends; some day s01ne argument 
,x.rould come. 

Q Then you had a meeting about Ferris sell-
3 0 ing his stock; that was held right after the store 

closed at night? A Yes. 

40 

Q You frequently met there at that hour to 
talk things over? A I was not there at the time 
they closed the store; I was up to South Orange 
avenue. 

Q ~l1hey called you up and you came down? A 
Yes. 

Q And Ferris told you he was going back to 
Greece? A No, he said he was going to sell his 
share to the corporation. 

I 
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Q Did he tell you he was going back to 
Greece and pay a visit? A No, he didn't tell 
me where he was going. 

Q As a matter of fact, he has gone back? A 
I don't know what he meant. 

Q As a matter of fact he has gone to Greece, 
10 hasn't he? A He was in Greece after he sold his 

shares. 
Q He did go to Greece after he sold his shares, 

didn't he? A Yes. 
Q You and Saran tis and l(ypros talked about 

buying the stock from Ferris? A Mr. Sarantis 
and Mr. Kypros. 

Q And JVIr. Sarantis told you he couldn't buy 
it because he didn't have any money? A No. 

Q And l\fr. Kypros said he couldn't but it be-
cause he di~n 't have any money? A No; we 2 O 
have enough money in the bank-

Q I a1n not talking about the corporation, but 
them personally. A No, I don't hear such talk. 

Q Was there any talk about your buying the 
stock personally? A No. 

Q Sarantis never suggested that to you? A 
No. 

Q You .say the first time you heard of Pappa-
theodore buying Ferris' stock was the time you 
got this notice of the transfer? A Yes 

Q You mean to say Saran tis didn't come to 
you and say that they would sell the stock to 
Pappatheodore so he would be more interested in 
the business? A No. 

Q You never heard such talk before the trans-
fer of the stock? A No. 

Q Never 0? A Never. 
Q I want to read you a part of a paragraph 

.30 

in your affidavit that you filed in this case: "The 
corporation business is wholly cash over the 40 
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counter, and as a result, if I am not at the store 
during business hours, and the defendants are 
there, they can take whatever incoming cash they 
see fit, without any record of it being kept, and I 
will know nothing of it. The defendants have not 
the brains necessary to run the business at a 
profit, and if they oust me my interest in the 
business is wholly at the defendants' mercy.'' I 
want to ask you to tell me one thing that Saran-
tis, I{ypros or Pappatheodore has done in that 
business that in your opinion has been dishonest, 
which led you not to trust them. Tell me one 
thing they have done. A I trust them. 

Q Do you remember Sarantis coming to you 
and telling you-this was after your $10,000 
had been paid-it has been paid? A Yes. 

Q You have got all the money paid back to 
you? A Yes. _ 

Q Your only interest in this corporation is 
this $1,250 which you invested in it? A Yes, 
$1,250 cash. 

The Court: He has twenty-five shares of 
stock. 

Q You put in $1,250 for that? A Yes. 
Q Do you remember Sarantis coming to you 

and telling you, after your debt had been paid, 
that he couldn't live on $15 a week any more. A 
Never. 

Q Do you remember his telling you that his 
wife had to work in order to help support them? 
A Never. 

Q Do you remember him suggesting to you 
that the salaries be increased? A No. 

Q Do you remember refusing to increase the 
salaries? A I never told him that. 

81 
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Q And isn't it a fact that that is the reason 
that the break came between you and Saran tis? 
A No, sir. 

Re-direct examination by Mr. Murray. 

Q Did you have any objection to the salaries 10 
being raised, provided yours was raised also? 
A No objection to that. 

Q You say you trust the defendants; what do 
you mean when you say that? A Well, they 
work there; I work; if not one trust the other, 
we don't have to stay. 

The Court: He says "I work there and if 
we cannot trust one another, we ought not 
to work together.'' 

Q When you say you trust him, you mean 
with regard to the cash that comes into the 
business? A The business system is no good; 
we have no good cash system and no system in 
the business. 

Q vVhat is the matter with the system? A It 
is not right, because Mr. Sarantis put his wife in 
there without asking me. 

20 

Q What does she do there? A Take the cash 30 
from the business. 

Q When you are not there Sarantis or Kypros 
or memLers of their family take in all the cash? 
A Yes: 

Q You don't know whether it is all turned 
over to the corporation or whether it is not? A 
No. 

Q When you say you trust them, you mean 
you cannot prove that you should not trust them? 
A Certainly. 40 



82 

Thomas M. Nickolopoulos, re-drirect. 

Q At the time this sale of the Ferris stock 
came up, the corporation did or did not have 
enough money to buy it? A The corporation 
have enough money to buy it. 

Q What reason did Sarantis and Kypr~s give 
for not having the corporation . buy it? A Be-

l 0 cause they want to put his cousin in there. 

The Court: What reason did they give 
for the corporation not buying the stock? 

The Witness: I don't know. 

Q I show you t-wo batches of checks appar-
ently signed by you; are they signed by you? 
Are those your checks? A Yes, sir. 

Q And did they go through the bank? A 
20 Yes. 

Q What do they represent? A That is the 
checks which I invest for the place. 

Q That represents money that you paid out 
for the concern; is that right? A Yes. 

Mr. Murray: The only purpose of the 
offer is to give the Court-

The Court: I think I understand it. He 
said that he paid all the bills up to a certain 

3 0 point and the balance of $10,000 that he 
hadn't paid out, he turned over to the com-
pany and they opened a bank account with it. 

40 

JVIr. Murray: I offer to show that a good 
deal of the money had been advanced as 
early as the middle of May, long before this 
final chattel mortgage of June 9th, and I 
offer the checks only for that purpose. 

(JVIarked Exhibit C. lla.) 
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Re-cross exa,mination by Mr. Conlon. 

Q You say you wanted the corporation to 
buy Ferris' stock f A Yes. 

Q And Sarantis and Kypros didn't want to 
do that? A No, sir. 

Q And the reason they gave you was that 
they wanted the chef in there f A Yes. 

Q, The reason they gave you for not want-
ing the corporation to buy Ferris' stock was 
because they wanted the chef to be the stock-
holder? A Maybe that and maybe not; I can-
not say that. 

Q I ask you what they told you; did they tell 
you that f A No, they don't tell me that. 

10 

Q Didn't you testify before, in answer to a 
question by Mr. Murray, "Why didn't they want 20 
the corporation to buy the stock f '' you said be-
cause they wanted their cousin in there? A 
rrhey don't mention his name. 

Q Did you answer that way? (No answer.) 
Q Whom did you mean by his cousin? Did 

you mean Pappatheodore f A Yes. 
Q ~e was the chef there f A Yes. 
Q You are talking about Mrs. Sarantis being 

at the cash register. As a matter cf fact she 30 
fills in there in the rish hour f 

r:rhe Court: Why take up tlie time with 
that? 

Q You have never objected to that? A r_rhey 
never asked me. 

Q You never objected to it, did you f A 
No, but they never asked me. 

40 
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Examination by the Court. 

Q This paper which you signed at the time 
Ferris told you he wanted to sell his stock, was 
signed on January 21, 1926, wasn't it f A Yes. 

Q You knew that under your agreement you 
10 had thirty days from that time in which to buy 

the stock, didn't you f A Yes. 
Q You knew also that the corporation had 

thirty days, under your agreement, in which to 
buy the stock f A Yes. 

Q Now, you say that the other papers, I(ypros 
and Saran tis, didn't want the corporation to 
buy the stockf A '11hey didn't want it. 

Q Did you say anything to them about it f A 
I did. 

20 Q After January 21st f A I did. 
Q How soon after January 21st did you talk 

to them about itf A Two days after. 
Q Is that the last you talked to them about 

itf A More. 
Q How long after f A A week after. 
Q Is that the last time you spoke to them 

about it f A Yes. 
Q '11hen you knew a week after January 21st 

that the corporation wasn't going to buy it f 
30 A No, because they told me Ferris changed 

his mind. 
Q Did Ferris tell you he had changed his 

mind f A These fellows and Ferris don't say 
anything; I asked Ferris how he going to sell it. 

Q When f A After we signed that paper. 
Q When f A January 15th, later, about ten 

days after. · 
Q: Was it before or after you had had the 

conversation with I{ypros and Sarantis about 
40 the corporation buying the stockf A After. 
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Q They told you that Ferris wasn't going to 
sell f A Yes. 

Q Then you went to Ferris and he told you 
he wasn't going to sell f A The same thing; 
he said he changed his mind and stay. 

Q Did you ask him to sell it to you f A No. 
Q And the reason you didn't, as I understand 10 

it, is that Ferris told you he wasn't going to 
sell it at all f A Yes. 

WILLIAM NICKOLOPOULOS, sworn for com-
plainant. 

Direct examinalion by Mr. Murray. 

Q You are a relative of the complainantf A 20 

Yes ; he is my uncle. 
Q In the spring of 1923 were you working 

for him f A Yes. 
Q Whereabouts f A 468 Springfield avenue. 
Q Did you hear any conversation between the 

complainant-between your uncle, on the one 
hand, and Sarantis and Kypros and Ferris, on 
the other f Hear any talk about this proposed 
business before it started f A Yes. 

Q What did you hear f A There vvas talking 3 O 
they are going to open a store in Broad street. 

Q Wl10 was doing the talking f A The four 
together. 

Q Who was proposing to open the store? A 
Sarantis, ICypros and Ferris and Nickolopoulos. 

Q What did you hear f A They was talking 
there, they said-he always called him Uncle-
the fellows ain't got enough money to start a 
place in Broad street, because a place in Broad 
street needs a lot of money, and so, Uncle, 40 
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you are going to put the money in, and us fel-
lows will take care of the place. The only thing 
we want you to take care for us and buy the 
goods outside and manage the place.'' They 
don't want him to work in the store, just to take 
the management of it. 

Q What did he say 1 A I-le said "All right"; 
he comes to agreement. 

Q Did they make a proposition to him 1 A 
What do you mean 1 

Q Did they say ,vhat terms they would come 
i~1 on1 A Yes. 

Q What did you hear them say about that 1 
A He will be the president of the corporation; 
he will be the head man in the croporation, and 
give him fifty per cent voting power. 

Q How much were Sarantis and Ferris and 
Kypros to put in, and how much was Nickolopou-
los to put in 1 A I don't know how much each 
one put in. 

Q What did they say about it; did they talk 
about it and fix a definite amount that each one 
was to put 1n, which you heard 1 A Each 
fellow got a thousand dollars to put 1n and 
Nickolopoulos will put that in. 

Q Were you ever at Bernstein's office 1 A 
30 Yes. 

Q How many times 1 A Once. 
Q When you were there, who was there 1 A 

Mr. Sarantis, Kypros and Mr. Ferris, and I 
went down with Mr. Nickolopoulos, my uncle. 

Q How did you come to go there 1 A Ile 
take me along; he said, '' Let us go down to 
the office, because they are going to sign papers,'' 
so I went down with him. 

Q What happened there 1 When was that· 
' do you remember1 A I cannot remember what 

40 · time; it was in the morning. 
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Q What happened there at that meetingf 

Mr. Conlon: I object. 
The Court: When was it f 

Q Who was there 1 A There was the four 
of them-Mr. Saran tis, Mr. Kypros and Mr. 10 
Ferris, and the lawyer, :.Mr. Bernstein. 

Q Were the papers signed there 1 A No, 
they had a little argument there on account of 
the fifty per cent. vote, so some one go to work 
and call Mr. Bobker over. 

Q What was the argument about1 A About 
the fifty per cent. vote not being in the .papers. 

Q What did Nickolopoulos say to that 1 A 
Mr. Bobker took all the papers and went to Mr. 
Bobker 's office. They left Bernstein's office; 2 0 
they took the papers and went up to Mr. Bob-
ker 's office. 

Q Did they go up there right away, to Bob-
ker 's office, or the next day or sometime later 1 
A No, they went about right away, about an 
hour and a half or hour after they finished the 
argument, because Mr. Bobker said, "I am in 
a hurry, I cannot wait with you fellows, I got 
to go,'' and Mr. Bobker went, and the whole 
bunch went to Mr. Bobker's office. 30 

Q How long did this argument about this 
voting power last before Bobker was called 6? A 
About lialf an hour--an hour or so. 

Q What did Sarantis or Ferris or l(:ypros 
say about that 1 A They say, "Uncle, we will 
not do any crooked business; we got to ,vork 
straight and nice, we will not fool you.'' 

Q Did Nickolopoulos say what he v,,ould do 
if that agreement wasn't made 1 A H~ said, 
"I v?ant to have the fifty per cent. vote, be- 40 
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cause you fellows are like good friends and like 
brothers; how do I know what will happen to-
morrow f 

Cross examination by Mr. Conlon. 

Q Did you hear anything said to the effect 
that this fifty per cent. vote was to protect 
Nickolopoulos on his $10,000 loan f A No, I 
didn't hear that. 

Q Did you hear Nickolopoulos say that if he 
didn't get the fifty per cent. vote, that he would 
withdraw from the proposition 1 A I didn't 
hear that. 

Q Did you hear Nickolopoulos say that if he 
didn't get the fifty per cent. vote that he would 
get out of the deaB A I don't hear that, I 
say. 

Q Did you hear Sarantis and the other boys 
say at the end of the argument-finally say, 
'' Well, it is too late to get out, we will have 
to give you what you want 1" A They said, 
''We give you the fifty per cent.'' 

Q That was after a long argument 1 A It 
was about half an hour or hour, I don't know 
exactly. 

Q Did you hear them tell Nickolopoulos that 
the only reason they agreed to that was because 
they had gotten in so deep that they couldn't 
get out1 A No, I don't hear that. 

Q You are in business with Nickolopoulos 1 
A Yes. 

Q He is your partner 1 A Yes. 
Q Where did you hear this first conversation 

you were telling us about a little while ago 1 
A That conversation was right in my place. 

Q Where 1 A At 468. 
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Q When 1 A At that time; it was during 
business. 

Q When 1 A I don't remember what time 
or what day it was, or what year. 

Q Do you know what time of the day it was 1 
A I don't remember exactly what day it was. 

10 
Q Do you remember what year it was 1 A 

Everything was done in my place, there was all 
the salesmen and contracts and everything was 
signed there. All the orders are given in my 
place. 

Q I am talking about this conversat~on that 
you said Sarantis and the others had with your 
uncle; where did that take place 1 A There 
was 468 Springfield avenue. 

Q· Whereabouts in your place1 A 468 Spring- 20 field avenue, in the store. 
Q What part of the store 1 A Some place, 

sitting at a table, they were talking. 
Q How long did they talk about it? A Every 

day ; I was right there and talking with him. 
Q Were you testifying to one conversation or 

to more than one 1 

The Court: Were they there more than 
once1 30 

The Witness: Every day. After they 
agreed to open the store, they wel'e there 
every day, be~ause all the salesn1en c01ne in; 
it was like a headquarters. 

0 '\Vhen you ·were in Bernstein's office on the 
last occasio~ when Mr. Bobker came in, did 
you s~y anything 1 A I have nothing to say. 

Q What ,vere you there for 1 A I just went 
dovvn with my uncle. 40 

-
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Q Why did you go f A My uncle tell me, 
'' I go down to sign the papers; let us go down,'' 
so I had to go with him. 

Q Did you go any other time with him when 
he signed the other papers 1 A No. 

Q Why did you go on this particular day 1 
l O A Because they had the papers and hadn't them 

right, so he told me, "Come down and see what 
is going on. '' 

20 

30 

Q Did he ask you to go down to act as a 
witness for him 1 A No, he was my uncle and 
I had to go down with him. 

Re-direct examination by Mr. Murray. 

Q Before your uncle agreed to go into this 
business did Sarantis and Ferris and Kypros 
talk to you in your store once or more than 
onDe, that you heard 1 A They ,vas talking more 
than once. 

Q How many times f A Every day, to find 
a store and open up. 

Q About how many times did they talk to 
you about it in your store, that you heard, before 
he finally agFeed to go into the business 1 A 
I don't remember exactly. I can tell you five 
or ten, because they were talking like good 
friends every day to find a store to start busi-
ness. 

DAVID BOBKER, sworn for complainant. 

Direct examination by Mr. Murray. 

Q You are a member of the bar of New 
Jersey of a number of years' standing 1 A 

40 y es. 
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Q You represented the complainant Thomas 
Nickolopoulos in part of the transaction relating 
to the Goody Shop t A I did. 

Q Will you state to the Court just what 
your connection with it was, when it was, and 
what you did and how you came to do it, as 

10 nearly as you cant A What is the date of 
the agreement? 

The Court: June 9th. 

A (Continuing.) My recollection is that several 
days prior to June 9, 1923, Mr. Nickolopoulos 
called at my office and informed me that he had 
received a call from Mr. Bernstein's office to 
the effect that some change or changes had been 
made with relation tq the chattel mortgage, and 20 
he asked me to go to Mr. Bernstein's office with 
him. My recollection isn't clear whether I actu-
ally went to :Mr. Bernstein's office or just called 
up Mr. Bernstein's office, or 1\1:r. Nickolopoulos 
finally delivered all of the corporation records 
to me. Either I got then1 at Mr. Bernstein's 
office or he brought them to my office. He asked 
me whether the chattel mortgage had to be 
changed, and I examined the mortgage, and it 
is my recollection that I told him that if the 30 
time for payment of the $10,000 was incorrectly 
set forth, that they probably would have to alter 
the chattel mortgage, and I also think I called 
attention to the fact that the mortgage wasn't 
dated, but I told him it wouldn't make any mate-
rial difference, and he then asked me to look 
through the corporation papers and let him knovv 
whether or not he was fully protected, and I 
asked him just what he meant by that, and he 
told me that when he agreed to advance the 40 
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$10,000 to get that business started, that the 
other gentlemen, whom I had not as yet met, 
told him, or rather agreed with him, that he was 
to have a fifty per cent.-

The Court : This is not in the presence of 
1 O the other-

Mr. Conlon: I don't want to object if it 
is of any use to the Court. 

The Court : I understood this conversa-
tion took place when they were all present. 
Your recital of the conversation between you 
and your client is objectionable, unless the 
others were there. You should know that 
without anybody telling you. 

The Witness: The object of that recital 
20 is to lead up to the reason why I examined 

the corporation records for him. 

A (Continuing.) At all events I examined the 
corporation records for him, and told him that 
there was no fifty per cent. voting agreement 
among the records, and apparently the matter 
had been overlooked. I think it was a day or 
two prior to the preparation of this voting-
fifty per cent. voting agreement, dated June 9, 

30 1923, that Mr. Nickolopoulos and the three gen-
tlemen who signed the agreement, called at the 
office-Mr. Ferris and Mr. Sarantis and the 
third gentleman, and I told all of them that it 
was advisable, in view of what lVIr. Nickolopoulos 
had informed me concerning the fifty per cent. 
voting trust arrangement, that an agreement 
should be prepared embodying their original vote 
on the proposition. lVIr. Nickolopoulos stated: 
that he wanted this fifty-one per cent. agreement 

40 prepared, and they objected to it. I then sug-
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gested that the original fifty per cent. agree-
ment be carried into effect, and that the chattel 
mortgage be withdrawn, and they discussed the 
fact that the $10,000 was to be payable in eight-
een months from the day of the advances, ex-
cept the one month, as the original chattel mort-
gage called for, and it is my recollection that 10 
they came back, either the same day or the fol-
lowing day, and finally told me that they would 
sign this fifty per cent. voting trust agreement, 
and that they would also sign the new chattel 
mortgage. On June 9, 1923, there were pre-
pared in my office a new chattel mortgage and 
the fifty per cent. voting trust agreement, and 
those papers were signed and executed in my 
office. When those papers ·were signed up, that 
closed the transaction as far as I was concerned. 2 o 

Q This conversation at which you told them 
that this fifty per cent. agreement ought to be 
made a matter of record, was that at your office 
or at :Mr. Bernstein's office or son1e-where else1 
A That was at my office, as far as I can recall; 
they were all present at my office. 

Q Did you tell them what Nickolopoulos had 
told you regarding the original arrangement for 
the fifty per cent. voting agreement 1 A When 
they first called at my office, I directed my atten- 30 
tion to the facts as they were told to me by 
:M .. r. Nickolopoulos. 

Q What did you say to them, then 1 A I 
told them that it was due to the fact that Nick-
olopoulos had advanced the $10,000, that they 
were able to start this new project; that they 
had originally intended to protect him with his 
fifty per cent. agreement, and the matter had 
been overlooked by some one, and that their 
agreement should be carried into effect; that 40 
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Nickolopoulos wanted the fifty-one per cent. 
agreement and then they finally compromised 
on the fifty per cent. agreement. 

Q Did you say to them whether the voting 
control agreement was for the protection of the 
mortgage or the mortgage money or that it 

10 was for the protection of him as a minority 
stockholder, or what purpose did you state t 
What did you state the purpose of that was, A 
The voting trust agreement had absolutely noth-
ing to do with the chattel mortgage. 

Mr. Conlon: I object as being improper. 
The Court: I will allow it. 

A (Continuing.) I told them that this fifty per 
20 cent. voting agreement was there for his pro-

tection as a minority stockholder. 
Q When was that agreement actually drawn; 

was it drawn on that occasion which you have 
just mentioned, or was it drawn a few days 
later when they came in and agreed to sign f A 
It was drawn on the same day that it was signed, 
as far as I can recall. I don't know w#hether 
they were all present at the same time when the 
agreement was signed up or whether they called 

3 o at different intervals, but the agreement and the 
mortgage I recall were prepared in the morning, 
and I think all papers · were signed that after-
noon. 

40 

The Court: ""\iVhat did they say-that is, any 
one of the three say, when you told them 
that Mr. Nickolopoulos claimed that they had 
a fifty per cent. agreement f · 

The vVitness: They said that they wanted 
to protect him, that he had advanced the $10,-

95 
David Bobker, cross. 

000 in order to get them started in this new 
venture, and they never voiced any objection 
to the fifty per cent. agreement, but they 
did object to the fifty-one per cent. agree-
ment. 

Q Did they deny or-

'~I.1he Court: He said they didn't. 

10 

Q Can you say positively one way or the 
other, whether you ever met any of those de-
fendants in Bernstein's office or not; or has the 
matter gone from your recollection entirelyf A 
My recollection is that I did not. I may have 
gone to Mr. Bernstein's office with :Mr. Nick-
olopoulos, but my recollection isn't distinct on 20 that point. 

Q Was a copy of this voting agreement given 
to each of the defendants, do you know ! A 
They each received a copy. 

Q At the time it was signed! A Yes, sn·. 

Cross exami nation by l\1r. Conlon. 

Q Mr. Bobker, you said when they first came 
into your office, that you told them what Nick- 30 
olopoulos had told you; do you rernember that, 
A Yes. 

Q· Then in answer to l\1r. l\1urray's question, 
you said something to this effect : '' I said to 
them that on account of Nickolopoulos advancing 
them the $10,000 and making it possible for 
them to sta1-t this business, that I felt that he was 
entitled to additional protection." Did you say 
that! A No, I don't recall making that state -
ment. 40 
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( The following question and answer read:) 

'' Q What did you say to them then~ A I 
told them that it was due to the fact that Nick-
olopoulos had advanced the $10,000, that they 
were able to start this new project; that they 

l O had originally intended to protect him with his 
iifty per cent. agreement, and the matter had 
been overlooked by some one, and that their 
agreement should be carried into effect; that 
Nickolopoulos wanted the fifty-one per cent. 
agreement and then they finally compromised on 
the fifty per cent. agreement." 

20 

Q Is the statement just read from the record 
correct~ A That is positively correct. 

Q1 Don't you remember going to Mr. Bern-
stein's office in response to a telephone call and 
finding Mr. Bernstein and Sarantis and Nick-
olopoulos and the whole crowd there~ A I 
may have called at his office in connection with 
the chattel mortgage before I actually received 
the corporation records and papers. I may have 
been there. 

Q Don't you remember there was an argu-
ment going on there as to whether these de-

30 fendants should sign this fifty per cent. agree-
ment~ A No, to the contrary, my recollection 
is that this fifty per cent. proposition was dis-
cussed at my office, after I got all the records 
from Mr. Bernstein, because at that time I didn't 
know what the corporation records contained. 

40 

Q Don't you recollect that they refused to 
sign the agreement in Mr. Bernstein's office, and 
then you went back to your own office and later 
in the day they came in and eventually did 
sign it~ A No, I don't recall such a situation. 
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Q Do you re1nember if Mr. Bernstein was 
ever in your office~ A No, he was never in my 
office. 

Q You are not sure of that~ A I am posi-
tive he wasn't in my office; as I say, I may have 
been at his office. The more I think about the 
matter, the more positive I am of the fact that 1 O 
the fifty per cent. proposition was talked over 
at my office, and I don't think it was ever talked 
over in Mr. Bernstein's office. 

Q Would you say positively that if you saw 
:Mr. Bernstein in connection with this transac-
tion, that it was at his office and not at your 
office 0/ A. I am in a position to make a positive 
statement that this fifty per cent. proposition 
was only discussed at my office. 

Q If you saw 1\1:r. Bernstein at all in this 20 
transaction, it was at his office, and not at your 
office~ A. Yes, that is so. 

Q You are sure of that°/ A Yes. 
Q, As a matter of fact, your recollection of 

this isn't too clear at all 1 A My recollection 
is very distinct on this entire proposition, be-
cause they did agree at my office that this man 
Nickolopoulos got them started in this affair 
and they wanted to give him what he was sup-
posed to get. They told me that. The minor 30 
detail as to whether I was at Bernstein's office 
01· he at my office, I don't recall, but there was 
only one dispute there; Nickolopoulos wanted 
fifty -one per cent., and they said he was entitled 
to fifty, mid that is what they finally signed up. 

Re-direct examination by Mr. Murray. 

Qi Was there anything said by any one at 
your office, when they were there, to the effect 
that this voting eontrol agreement had any con- 40 
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nection with the fact _that Mr. Nickolopoulos 
was the holder of the mortgage on the property? 
A No, that didn't enter into the transaction at 
all. It wasn't even discussed in connection with 
the agreement, except that they wanted him to 
extend the time for the payment of the $10,000, 

l O and he said, "All right, I will give you eighteen 
months," which he did. 

20 

30 

Q Other than that, the two things were not 
discussed in connection with each other at all? 
A No, sir. 

lie-cross exa1nination by Mr. Conlon. 

Q Didn't you just verify the statement that 
you had made in answer to Mr. Murray's previ-
ous question, that when you first started to talk 
about this thing, you gave as one of your argu-
ments to this question as to why they should 
sign this agreement, that Nickolopoulos had 
put up this $10,000 and put them in a position 
where they could go into business; isn't that 
correct? 

'11he Court: · Why stress that? It appears 
on the record. 

FRANK SOBEL, sworn for complainant. 

Direct examination by Mr. Murray. 

Q What is your business? A Office manager 
of Schwartz & Son. 

Q What business are they in? A Corpora-
t~on selling confectionery, fountain supplies and 

40 
cigars. 
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Q And they were in that business for a num-
ber of years prior to 1923? A Yes. 

Q Up to that time had you ever dealt with 
Nickolopoulos? A We did. 

Q For how many years? A Ten or fifteen 
years. 10 

Q How did he stand with you as to creditf A 
Very good. 

Q Did you ever sell to the Goody Sweet Shop f 
A Yes. 

Q How did you come to do that? A On the 
strength of 11r. Nickolopoulos being one of the 
ovvners. 

· Q Whom did you charge the goods to f The 
company or to him, or both of them, or how f A 
If I may refer to records I have in my pocket, 20 
I can tell you. 

Q Look at them. 

Mr. Conlon: I don't see how this •is mate-
rial; we are not arguing the fact that-

The Court: Do you admit that goods 
were sold to the Goody Shop on the credit 
of Nickolopoulos f 

Mr. Conlon: No. 

A We sold to Tom Nickolopoulos, Angelo Sar-
antis and George Ferris, trading as the Goody 
Sweet Shop, Inc. 

Q Did you know any of them except Nick-
olopoulos 1 A I knew Mr. Sarantis when he was 
purchasing agent for Bamberger's Fountain. 

Q Did you sell these goods on his credit f A 
On the strength of Mr. Nickolopoulos' credit. 

Q Have you been doing business with the 
Goody Sweet Shop since then f A Yes. 

30 

40 
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Q Do you know who has done the buying 1 
A No. 

Cross examina.tion by Mr. Conlon. 

Q What do you mean that you sold these 
1 o goods on Nickolopoulos' credit 1 A I mean to 

say on the strength of having done business with 
Nfokolopoulos. 

Q You did business with Sarantis, too 1 A 
Only as a buyer for L. Bamberger & Co. 

Q Have you any guarantee from Nickolopou-
los for the corporation's account 1 A No. 

Q· You know this is a corporation? A Yes. 
Q You know that Nickolopoulos is not per-

1sonally liable on these things 1 A Yes, but I 
knew he was morally reliable. 2 

O Q Did you think that the others were not 

30 

40 

morally liable 1 A I knew nothing about their 
credit. 

Q Then your answers are directed to the 
moral responsibility of Nickolopoulos 1 A Yes. 

Q And not to his :financial responsibility 1 A 
Right. 

Q As a matter of fact, you have nothing to 
do with the business that is conducted with the 
Goody Sweet Shop, have you; you don't have 
any direct contact with it 1 A Except ,ve know 
that the bills are to be .paid when due, and 0. TC 
the credit for the orders that come in. 

Q The bills are paid when they co1ne due 1 
A Yes. 

Q And wl1en the account with the Goody Shop 
was opened and you extended them credit, you 
made no request upon Nickolopoulos of a per-
sonal guarantee from him f A No. 
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B. FRANI{ FOX, sworn for complainant. 

Direct examination by Mr. Murray. 

Q What is your business 1 A Credit mana-
ger for the Lamont Corlis Co. 

Q Did you act as such in the spring of 19231 10 
A Yes. 

Q Did you know Thomas Njclcolopoulos, the 
complainant in this suit, at that time 1 A Yes; 
I have known hirn for twelve years. 

Q How did he stand with you as a credit risk 1 
A Very good. 

l\t[r. Conlon: I object. The question isn't 
fair, how he stood as a credit risk. 

~l1he Court: I will permit it. 'l,he ob-
jection is overruled. 

Q· Did you sell goods to the Goody Sweet 
Shop or supply goods to them 1 A Yes. 

Q Ou whose credit 1 A On Mr. Nickolopou-
los ' credit. 

Q, IIave you got any bills here that go to 
show how the credit was handled 1 A Yes. 

20 

Q· What do they show1 A Nickolopoulos 
Goody Sweet Shop; Thomas Nickolopoulos Goody 

30 Sweet Shop, and Goody Shop, rrliomas Nick-
olopoulos. 

Q WJ1a t does that mean when you say that? 

1v[r. Conlon: I object. 

· Q There ,vere two purchasers or one? A 
Joint purchasers; Nickolopoulos was the respon-
sible party in it. I knew only Mr. Nickolopoulos 
and on the strength of his connection with the 
Goody Shop is the reason v,.re extended credit 40 
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to him. I didn't know either of the other gen- . 
tlemen existing in the Goody Shop. 

Q Has the Goody Shop been buying goods 
from you since 19231 A Yes. 

Q Do you know who has done the buying for 
that concern f A Mr. Nickolopoulos and I have 

10 not seen all the orders or had them go through 
me. 

Q Those you had seen were f A Yes. 
Q Do you know any orders that were ordered 

by any one else f A No. 
Q How many orders a year did you get from 

the Goody Sweet Shop 1 A Probably fifteen 
· or twenty. 

Q Isn't it closer to four or :fivef A No; I 
hav1e three here. 

2 0 Q You are the credit manager 1 A Yes. 
Q You know that the Goody Sweet Shop 1s 

a corporation f A I do. 
Q1 And did you get any personal guarantee 

from Mr. Nickolopoulos 1 A No. 
Q So that you didn't depend upon his :finan-

cial end of it 1 A Yes; but I knew Mr. Nick-
olopoulos for twelve years. 

Q, You had confidence in him as a rrioral risk f 
A Yes. 

30 Q But you had no guarantee from }dm :finau-
ciallyf A No. 

RECESS. 

40 
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HENRY GOTTSCHALK, sworn for complain-
ant. 

Direct examination by Mr. Murray. 

Q What is your business 1 A Member of 
Gottschalk & Morley. 10 

Q In the spring of 1923 did you know Mr. 
Nickolopoulos, the complainant iu this case 1 A 
I did. 

Q And had you done any business with him 
up to then 1 A I did. 

Q How long had you known him 1 A About 
twenty years. 

Q How long had you done business with him 1 
A About eighteen years. 

Q What is the nature of your concern 's busi- 20 
ness 1 A Confectioners' supplies. 

Q What was fne nature of. your dealings with 
Nickolopoulos during the eighteen years f A 
In regard to what f What I sold him f 

Q, You sold him supplies 1 A Yes. 
Q How did he rate with you as a credit risk 1 

A In the very early part, a little slow, but the 
last ten years · quite satisfactory, a g-ood account. 

Q And did you sell any material or mer-
chandise to the Goody Sweet Shop 1 A In 1923, 30 
1\1:r. Nickolopoulos come to our office; I then was 
vice-president and general manager in charge 
of Charles J. Stevenot & Co. He ordered some 
goods. 

Q Did he buy some goods 1 A Yes. 
Q How did you charge; to him or the com-

pany. A No, we charged them to 1\1:r. Nick-
olopoulos direct. 

Q Did you do any business witll the Goody 
Sweet Shop after 19231 A Yes. 40 
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Q Have you any idea about how many trans-
actions you bad with him after 1923-with the 
Goody Sweet Shop 1 A Without records I 

' would say about five or six. 
Q Who did the buying and ordering in those 

transactions 1 A Mr. Nickolopoulos only. 
Q Did you charge those goods to the com-

pany or to Nickolopoulos or who 1 A We charged 
them to Nickolopoulos only, and his name only 
showed on the account. 

Q ,Vas there anything to indicate that they 
1,npre for the Sweet Shop or for Nickolopoulos' 
other business 1 A They were indicated by him 
personally; when he come in 1923 he asked me 
to ship some goods to the Sweet Shop ; I said 
"Wh . h fl)'' H ' o is e f e said, '' The concern I am 
interested in." I said, "We want some refer-
e~1ee. '' He then said, '' Bill to me''; I said, '' All 
ngh t," and I billed to him. 

Cross examination by Mr. Conlon. 

Q You have five or six transactions with 
them since 19231 A Yes. 

Q You sold them five or six bills 1 A Y es. 
Q How much did your bills amount to alto-

30 gether1 A Without records I cannot say, be-
cause he had so many stores. 
. Q For this particular store, have you any 
idea 1 A I presume about sixty or seventy dol-
lars an item. 

Q The last order you delivered there was 
ordered by Mr. Saran tis on the telephone 1 A 
That I ·cannot say, sir. 

Q_ As a matter of fact, the amount of your 
business for the last year with the Sweet Shop 
has been about $601 A Without the records, I 

40 cannot say exactly what they were. 
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Q Have you any written guarantee from Nick-
olopoulos of the Sweet Shop account 1 A I 
didn't ask for it. 

Q You know that is a corporation 1 A I 
did not know. 

Q Do you know now 1 A I <lo know now. 
Q How long have you known it1 A What I 10 

just heard in court here. 

Re-dfrect examination by Mr. Murray. 

Q Did you go to the Sweet Shop personally 
recently1 A Oh, a matter of less than two weeks 
ago I was over here soliciting business, I go 
to Nickolopoulos' store. 

Q. Which store 1 A On Springfield avenue. 
His relation, I believe a nephew of his-he told 2 0 
me-

Q Where did you go from there 1 A To 
the Broad street store, the Goody Shop. 

Q Whom did you see there 1 A This gentle-
man sitting over there ( indicating Mr. Saran tis). 

Q What did you say to him at the time 1 A 
I asked him if Mr. Nickolopoulos was there; I 
called him "Nick." 

Q What did he say 1 A He said he didn't 
know. I asked him; he didn't know. He said, 30 
"What do you want him for1" I said, "I would 
like an order." He said "Mr. Nickolopoulos 
has nothing to do with the store any more, and 
he don't do the ordering here.'' I said, ''You 
don't need to holler so loud, because I am sorry 
if I done anything wrong here; I didn't know.'' 
I only knew he was ordering goods there. 

Q How long ago was that 1 A Less than 
two weeks. · 

40 
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EDWIN FAY, sworn for complainant. 

Direct examination by Mr. Murray. 

A What is your business 1 A Office salesman: 
for Wood & Selick. 

Q What line of goods is that concern engaged 
in 1 A Eggs and confectioners' supplies. 

Q Have you ever sold goods to the Goody 
Sweet Shop 1 A Yes. 

Q For your concern 1 A Yes. 
Q And when you did, with whom did you 

deaH A Mr. Nickolopoulos. 
Q Did you ever deal with anyone else 1 A 

Except on one occasion, a phone order was given 
by someone else, that I recall; just that one. 

Q, Mr. Niekolopoulos, then, so far as you were 
concerned, did all the buying from your concern f 
A Yes. 

Cross examination , by Mr. Conlon. 

Q What is your position with the concern 1 A 
Office salesman. 

Q What do you mean by that1 A I am in the 
office taking care of these customers that come 
in or call up. 

Q You don't go out of the office 1 A No. 
Q You only take c~re of the telephone orders f 

A As they come in. 
Q ~I.1hat is what you mean 1 A Yes. 
Q The sales were made over the telephone 1 

A Yes. 
Q Do you know Mr. Beck connected with your 

concern 1 A Yes. 
Q He is salesman in this district 1 A Yes. 
Q He sells to the Goody Sweet Shop 1 A Re-

cently. 
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Q You don't know who he deals with? A No. 

Re-direct examination by Mr. Murray. 

Q Did you ever · get written orders 1 A No. 
Q When they order by telephone, do they fol-

low it up by a written order 1 A No. 1 O 

GUS POULIS, sworn for complainant. 

Direct exa1nination by JVIr. 1tiurray. 

Q What is your business 1 A Confectioner . 
Q In business for yourself 1 A Yes. 
Q Where1 A I have a place at 361 South 

Orange avenue and one on Springfield avenue, 20 
194. 

Q Do you know George Ferris 1 A Yes. 
Q Just answer this question Yes or No. Some-

time in 1925 did you see and talk to Mr. Ferris 1 
A Yes. 

Q About when was it 1 .r.\. It was in the 
summer of 1923. 

Q Do you remember about the month 1 A I 
made a mistake; it was during 1926. 

Q What month; do you remember 1 A It was 
between May and August, because I left the 
place i11 August, so I can recall it was a month 
or two, what I recall. 

Q Don't answer this question until the Court 
rules on it. What did Mr. Ferris say to you 
Vi'hen yon nwt him at that time 1 

l\1r. Conlon: I object. Ferris at that 
tin1e parted with his interest in this corpo-
ration. 

30 

40 
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The Court: He is one of the defendants 
to the suit; I will admit it. 

Mr. Conlon: Ferris is in Greece, and at 
that time he had parted with his interest in 
the company, and there is no relief prayed 
against Ferris. 

The Court: Why was he made a party 1 
Mr. Murray : One of the conspirators 

against whom we ask relief, as one of the 
parties who perpetrated, if there was any-
thing that he coud do, to-

The Court: His answer may bind him, but 
I won't admit it for the purpose of binding 
anybody else. I won't consider it. If it is an 
admission on his part, I am perfectly willing 
to admit it as far as binding him is con-
cerned but I won't admit it for the purpose ' of binding someone else, unless the others 
were there. 

Mr. Murray: My theory is that it would , 
bind the predecessor of his stock, not the 
other defendants, being an admission by 
Ferris, who was the former owner of his 
stock. 

The Court: It won't be binding on him 
unless he knew of it. 

Mr. Murray: Suppose I ask this question, 
and then the Court can rule. 

Q Will you tell me what Mr. Ferris said to 
you when you met him f A I had several con-
versations with Mr. Ferris and went over this 
matter. I only had one conversation. 

Q This was in 19261 Are you sure of the 
year1 Think a moment and get the year correct. 
A It was the year that I went in business; I 
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went in business in August, 1925; it was 1925; it 
is my mistake. 

Q Are you friends of any of Nickolopoulos f 
A I know Mr. Nickolopoulos, yes. 

Q Are you a relative of his f A No. 
Q Ever had any business dealings with him 1 

A Not until recently. 
Q What is the nature of your business deal-

ings nowi A I bought the store off him, one of 
the stores I own. 

Q You own one of his stores 1 A Yes. 
Q It was 19251 A Yes. 

Mr. Murray: That brings it before the 
sale. 

10 

The Court: He said about two months be- 20 
fore August, when he went in business. 

Q "\Vhat did lVIr. Ferris say to you! A It 
was at the place where I was working-that is 583 
Broad street; it used to be the Sweet Shop. 

Q Another Sweet Shop i A Yes ; I was in 
charge of the fountain and he roomed there and 
he was visiting the place often, once every two 
weeks or every month, and we had different con-
versation over business. 

The Court: Cut out all that and tell us 
what he said about this matter. 

A (Continuing.) I asked him how many were 
in the corporation of the Goody Sweet Shop; he 
told me there were four of them. So we were 
talking along from that, and he said each one had 
twenty-five shares in the place, each partner, but 

30 

he said "The only difference is that Mr. Nickolo-
poulos-we gave Mr. Nickolopoulos the voting 40 
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power of fifty per cent, but now," he said, "we 
repent for giving it to him, and we will find a 
way to eliminate it off him." 

Q Is that all he said 1 A Yes. 

Cross examination by Mr. Conlon. 

Q Do you owe Mr. Nickolopoulos any money? 
A I paid Mr. Nickolopoulos monthly notes. 

Q You are now paying him monthly notes 1 
A Yes. 

Q You bought a store from him? A Yes. 
Q When 1 A It was February, 1926. 
Q You are still paying for it1 A Yes. 

Re-direct examination by 11:r. Murray. 

Q Any of your notes in arrears 1 Are you 
behind in any of your notes? A No, sir; they 
are all paid but the last one. 

THOMAS SOFOS, sworn for c01nplainant. 

Direct examination by Mr. Murray. 

3 o Q You were a candy maker in the Goody 

40 

Sweet Shop at one time 1 A Yes. 
Q Are you still there 1 A No. 
Q Where are you now 1 A I work for some-

one else. 
Q Do you work for Nickolopoulos now? A 

No. 
Q Or any of his relatives? A I work no 

place now. 
Q When did you leave the Sweet Shop 1 A 

A year ago. 

111 

Thornas Sofas, cross. 

Q What month 1 A The day we have the 
trouble. 

Q "\Vhat trouble 0? A On account of that 
trouble. 

Q What trouble? A The time they got the 
signatures I went. 

Q You left then 1 A Yes. 
Q Up to the time you left how of ten was 

Nickolopoulos there in the Goody Sweet Shop f 
A Before or after 1 

Q Before you left; ,vhile you were there. A 
Before, he used to come three or four times a 
week. 

Q Flow long was he usually there 1 A Be-
tween two and three hours. 

Q How long was he there when he did come 1 

10 

A I-Ie stayed about two or three hours. Some- 20 
times one hour. He come down and look at the 
store; a lot of times he ask me how much we 
need, and look if we have stock in the store. 

Cross examination by Mr. Conlon. 

Q Where did you make the candy 1 A I 
made it in the back room and afterward moved 
downstairs. 

Q You were downstairs making randy 1 A 3 0 
Yes. 

Q You were discharged by Mike Nickolopou-
los 1 A I help him one or two hours in the 
kitchen. 

· Q He discharged you, or I(ypros fired you 1 
A No. 

Q vVhy did you quit f A. Mike refuse to give 
me the help I want. 

Q Did you spend all your time in the cellar 
making candy 1 40 
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Re-direct exa11iination by Mr. Murray. 

- 1 
I 

Q Where did you keep the stock 1 A Down-
stairs. 

Q Where you were 1 A Yes. 
Q Did Nickolopoulos come down there? A 

lO Yes. 

20 

Mr. Murray: We rest. 
May I ask counsel to state at this time 

whether his defense is based on a reforma-
tion of this instrument of June 9th, voting 
agreement? The reason I ask counsel ques-
tions are in along that line and there is 
nothing in the answer containing prayer for 
reformation. 

The Court: I didn't hear him say any-
thing about reformation. You are not asking 
for reformation? 

Mr. Conlon: No. It is for the Court to 
consider the agreement. I understand you 
may go into the intention of the parties 
where the agreement may be ambiguous. 

The Court: I don't see anything ambig-
uous about it on the face of it. What have 

3 O you to say to this? Where general terms 
are used, isn't it to be considered to be gen-
eral? If it was intended to be specific-a se-
curity for the mortgage, shouldn't the par-
ties have said so? If it was intended to be 
security for both mortgage and stock, the 
words which were used are appropriate. 

40 

Mr. Conlon: I think if it were intended 
to be general, it should have said so. This 
bill is in effect filed to specifically perform 
this agreement. 

113 
Motion to Amend Answer. 

The Court : I think you had better go 
ahead with your testimony and leave the 
question of argument to afterwards, as to 
the legal effect of the agreement. 

Mr. Murray: I think my position will 
have to be this, that inasmuch as the agree-
ment speaks for itself, the testimony to show 
the intention of the parties is inadmissible. 
I have been trying this on the theory that 
there will be a bill for reformation. I can-
not see how evidence extraneous of the agree-
ment is possibly admissible on any theory 
exc<tpt a reformation, because the agreement 
speaks for itself. It is not ambiguous on its 
face, and I do not see how any outside evi-
dence is ad1nissible, and if counsel wants to 

10 

put in a bill for reformation, on his side, I 20 
have no objection to his amending his papers 
right now and trying the case on that basis. 

:Mr. Conlon: I make the request that we 
be allowed at a future time to file an amended 
answer by way of cross bill to reform this 
agreement, so that the word ''protection'' 
applies to the mortgage alone by the com-
plainant to the corporation. 

'I1he Court: You make a motion now to 
amend your answer by annexing a cross bill 
praying a reformation of the contract to 
specify particularly that the fifty per cent 
voting agreement was made as security for 
the loan only, the $10,000 mortgage as ad-
ditionnl security for that amount, and that 
was to tennillate upon the payment of the 
mortgage. You don't object to the amend-
n1ent, and the amendment will be allowed. 

30 

40 
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ANGELO SARANTIS, sworn for defendants. 

Direct exa1nination by Mr. Conlon. 

Q What is your name1 A Angelo Sarantis. 
Q How long did you work in Newark 1 A 

1 O Sixteen years. 
Q And how long did you work for Bam-

berger 1 A A little over seven years. 
Q When 1 A Up to 1922-f rom 1915 up to 

1922. 
Q What were you doing in Bamberger's when 

you left 1 A. I was clerk for a buyer for a little 
over two years and then I was promoted to a 
buyer. 

Q What were you doing when you left Bam-
20 berger1 A Mr. Kypros and Mr. Ferris-

Q What was your position in Bamberger's 1 
A Buyer. 

Q In what department 1 A In soda, candy 
and restaurant. 

Q And where did you go from Bamberger's 1 
A We went to White Plains, New York. 

Q Who went with you 1 A Mr. ICypros, 1'ir. 
Ferris and Mr. Pappatheodore. 

Q You opened a store there 1 A No, we 
30 bought the place already open. 

Q How long did you run it 1 ... I\. Practically 
five months. 

Q What did you pay for it 1 A We paid 
$9,500. 

Q You soid it for how rr1uch 0? A For $14,000. 
Q You then came back to Newark f A Yes. 
Q And when you came back to Newark, what 

did you plan to do 1 A Our plans was to look 
for a place in the City of Newark, as we had con-

40 :fidence in knowing many people. 
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Q Did you look for a place 1 A I did. 
Q And did you find a place 1 A I did. 
Q Where was the place t A At the present 

place where we are now. 
Q Up to the time you found that place had 

you talked to Mr. Nickolopoulos 1 A No, sir, 
not until three or four weeks after we met him 
accidentally. 

Q When you met him you had a conversation 
with him 1 A Yes. 

Q Who was present 1 A Mr. Ferris and my-
self. 

10 

Q What did he say to you and you to him t A 
He asked us what we were doing and I immediate-
ly told him that we were about to start business 
in the City of Newark, and his answer was, and 
this was at the end of 1922, in December some- 20 

time-his answer was that conditions were not 
quite right, and he advised us to be very careful, 
but he said, '' Come up to the store and see me 
anyway.'' I knew Mr. Nickolopoulos. 

Q Anything said on that occasion about his 
going in with you 1 A Absolutely not, untl we 
·went up to the store. 

Q \\Then did you go up to the store 1 A I 
cannot say that; we went immediately. We 
talked it over with Mr. Ferris and Mr. Kypros 
and we ·went up there, whether the san1e night or 
night after; we were not doing anything at that 
time. 

Q You had a conversation then with him 1 A 
Yes. 

Q '\Vha t dj d he say to you and you to him 1 
_A vVe started to talk, a long story about it, 
and we told him how much money we had and he 
said, "Well, I don't think that the money that 

30 

you boys have is sufficient,'' and of course we 40 
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never broached-we didn't have the nerve to ap-
proach-if he will loan us money; we never went 
to him for any money. In fact, I was promised 
by Schwartz & Son that I could go in business 
and they would be willing, also the Haussling 
Manufacturing Company, that they would back 
us. 

Q What did Nickolopoulos say to you about 
going in business with him f A He asked us 
how much money we had; we told him, and he 
said, '' I will loan you the money and we will go 
in business together.'' 

Q Did he say what he would loan you f A 
He said all that is necessary. 

Q What happened f A We immediately went 
up to the Washington Realty Company and we 
closed the deal,-Mr. Noble, and myself and Mr. 
Kypros. Before that Mr. Noble had to know 
who the four of us were, and the first one that he 
inquired about was Mr. Nickolopoulos. 

Q Did you close a deal for the lease f A Yes, 
Mr. Ferris gave him the check, the first deposit, 
out of my money. 

Q And then when did you form the corpora-
ation f A It was in Mr. Bernstein's office. 

Q How long after the lease was signed f A 
I should think it was a few days after. 

Q How did Mr. Bernstein get into the trans-
action f A It was just because the deal was 
closed through the vVashington Realty Company 
that 11:r. Bernstein happened to be there; we 
never knew him before. 

Q Did he represent the Washington Realty 
Company f A That is it. 

Q Did you know Mr. Bernstein before that f 
A I never met the gentleman. 

Q And he incorporated you f A Yes. 

I 

\ 
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Q Where were the incorporation papers 
signed f A They were signed right there in 
Bernstein's office. 

Q Who was theref A The four of us, Mr. 
Bernstein and perhaps a couple of clerks, which 
I cannot recall. 

Q By '' the four of us'', you mean Nickolo- 10 
poulos and you and Mr. Ferris f A Yes, and 
Mr. l(ypros. 

Q Was there any conversation on that day as 
to Nickolopoulos having fifty per cent voting 
power in the corporation f A Is this the first-

Q The day you incorporated the con1pany f 
A No. 

Q Had anything been said to that effect up to 
that time 0? A No. 

Q After you incorporated the company, did 2 o 
you go to Mr. Bernstein's office f A Yes, we did. 

Q And you signed the agreement f A Yes. 
Q I show you Exhibit C. 2 and ask you if that 

is the agreement you signed f A rrhat is right. 
Q Where was that signed f A This was 

signed in Mr. Bernstein's office. 
(J Was Mr. Nickolopoulos there f A Yes. 
Q ·Was there anything said on that occasion 

about his having fifty per cent voting power in 
the corporation °? A. We did not say anything. 30 

Q Did you sign another agreement in lVIr. 
Berustein 's office f A I believe I signed some-
thing, but we were too excited. 

Q I s110w you Exhibit C. 4 and ask you if you 
remember signing that in Mr. Bernstein's office f 
Look at the signature. Was this signed in Bern-
stein's office f A. Yes. I cannot recall this 

' whether signed there or at lVIr. Bobker's; it was 
signed, I think, to my estimation, in Bernstein's 
office. 

40 
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Q Did you meet l\i[r. Bobker before June 91 
A No, sir. 

Q Do you remember whether or not on April 
27, when this agreement was signed, wherever it 
may have been signed, whether or not there was 
anything said about Nickolopoulos having a fifty 

10 per cent vote in the corporation 1 A No. 

20 

Q Do you remember signing a chattel mort-
gage; do you remember when that was signed 1 
A I should think it was signed around the 
month of May, or something like that, in between 
this month. 

Q And that chattel mortgage was later on 
executed, was it not 1 A Yes. 

Q Why1 

The Court: That was cancelled and a 
new one given. 

Q The first mortgage was cancelled and a 
new one given? · A Yes. 

Q Why1 A Mr. Nickolopoulos called our at-
tention that we had to go back to Mr. Bernstein's 
office, because the papers or mortgages were not 
drawn right, so we went back the next morning. 
He spoke to us sometime in the afternoon, and 

3 0 
the next morning we went to Bernstein's office. 

Q You went to Bernstein's office the next 
morning 1 A Yes. 

Q That ·was when you met :lYir. Bobker1 A 
Yes. 

Q You remember that date1 A No, not the 
exact date. 

Q If I show you the agreement, will that re-
fresh your recollection 1 Is that the agreement 
you signed on that day (Exhibit C. 6) 1 A I 
should think this was signed about two weeks 

40 before. 
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Q Look at the date of the agreement and see 
if that refreshes your recollection. A June, 
1923; that is right. 

Q Was the second chattel mortgage executed 
the same day 1 A The very same day. 

Q Where1 A We started at Bernstein's of-
fice-we couldn't seem to agree upon it, and Mr. 
Nickolopoulos and Mr. Bobker-

Q Where was it signed 1 A It was signed in 
Mr. Bobker 's office. 

Q Up to June 9th had you head anything said 
by anybody in reference to Nickolopoulos having 
a fifty or fifty-one per cent voting power in the 
corporation 1 A No, sir, I did not. 

Q When was the first time that you heard 
that question raised 1 A When we were asked 
the second time to come up and sign different 
papers that were to be drawn the second time 
for the mortgage, that was the time I heard 
about it. 

Q That is the tirne you are talking about now? 
A Yes, June 9th. 

Q II ow far had you go11e i11 the preparation 
of the business-opening the business? A It 
was really practically everything completed to 
start the business, but son1e little details kept us 
back. "'\Ve opened the business about three weeks 
after. 

Q IIow many of the fixtures did you have in 
the store? A. We had practically everything. 

Q How much money had you and Ferris and 
:Mike pnt in 1 A We put in all the money we had. 

Q How much 1 A Approximately $3,800, 
$3,700 or $3,800. 

11r. 1{urray: Among the three of you 1 

10 

20 

30 

The "\Vitness: Yes, beside Mr. Nickolo- 40 
poulos. 



120 

Angelo Sarantis, direct. 

Q You say you went to Mr. Bernstein's office 
on June 9th, at Mr. Nickolopoulos' request 1 A 
Yes. 

Q And with whom did you go there? A 
With Mr. Ferris and Mr. Kypros and myself. 

Q Who was there when you got there 1 A 
10 ""\Vhen I got there Mr. Nickolopoulos-no, Mr. 

Bernstein and a couple of other clerks. 
Q Did Mr. Nickolopoulos come in 1 A. With 

Mr. Bobker-no, he come in with his nephew and 
then he called Mr. Bobker on the telephone. 

Q You had a conversation at that time f A 
Yes. 

Q vVhat was the conversation about 1 A 
About the papers were not drawn right, and Mr. 
Nickolopoulos wanted to make new papers, and 

20 they also brought up the point which we didn't 
understand well. 

Q What was thati A The point was the 
fifty-one per cent power, which I didn't even 
think about until Mr. Ferris objected to-

Q Did Mr. Ferris object to it 1 A I-le ob-
jected to it. 

Q What did you say about it f A I couldn't 
say anything; I said, '' The best thing for us to 
do is to see if we can find another lawyer and 

30 get the thing straight." We thought that it was 
between the lawyers, that they were working the 
thing up. 

1 
! 

40 

I Q Was there anything said there as to the 
purpose in giving Nickolopoulos his fifty or 
fifty -one per cent . vote? A It ·was because - I 
think-

Mr. l\{urray: I think he should state what 
was said. 

The Court: What was said? 
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The Witness: It was said-it was men-
tioned among Mr. Nickolopoulos and the two 
lawyers that we should give him the fifty per 
cent voting power for loaning us the $10,000 
for the business. 

Q Do you remember how long the first chattel 1 O 
mortgage was to run? A A month period, some-
thing like that. 

Q Do you remember how long the second 
chattel mortgage was to run 1 A Eighteen 
months; we finally got it to run that long. 

Q What did you do when this discussion 
started in Bernstein's office? A Mr. Bobker and 
Mr. Nickolopoulos they walked downstairs. 

Q Did you sign any agreement before they 
walked downstairs? A No. 20 

Q Did you agree to anything before they 
walked downstairs? A No, it was all broken up. 

Q r_I1hen what did you do? A Then Ferris, 
I{ypros and myself, we went down, and :lYir. 
Bobker said that when you boys make up your 
mind and decide to do what is right, you may 
come to my office at such a place. In an hour we 
followed. 

Q Did you go to his office? A Yes. 
Q What did you do there? A Then I was to 3 0 

do whatever they asked me to. 
Q vVhat was that? A That we should be-

that we should give Mr. Nickolopoulos fifty per 
cent of the voting power. 

Q For how long? A That was brought up 
and everybody said that it was until you pay 
your debts. 

Q What do you mean '' everybody said''; who 
said it? A Those and my partners, that is 
I(ypros and :U.,crris. 40 
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Q What do you mean by "those"1 Who said 
it 1 A It was-I heard it there, someone said it, 
I don't know who it was exactly, whether Mr. 
Nickolopoulos or Bobker or Bernstein; I cannot 
recall. 

Q And then you signed the agreement 1 A 
Yes. 

Q Did you sign the chattel mortgage 1 A Yes. 
Q And then you started in business 1 A Yes. 
Q How much salary did you draw1 A Fif-

teen a week. 
Q That was in accordance with your agree-

ment1 A Yes. 
Q How much time were you putting in the 

business f A From eight and nine in the morn-
ing until the latest up until twelve at night. 

Q And you paid Mr. Nickolopoulos the $10,-
000 that he advanced 0? A vVe did. 

Q Pay hin1 interest on his money 1 A ""\Ve 
did. 

Q Who bas been conducting that business 1 
A The three of us. Mr. Nickolopoulos did part 
of it, and he didn't do what he was supposed 
to do. 

Mr. Murray: I object to that. 

Exa .mination by the Court. 

Q Tell us what he did, what l\{r. Nickolopoulos 
did? A For instance, he would go to New 
York, and if he needs stuff for his other store, 
which he has, and he probably will order some 
stuff for us without knowing if we need it or 
not. Even at that, we kept it, as long as he 
ordered it, until the time we found out that the 
stuff that he was ordering wasn't satisfactory, 
and naturally we told him about it. 
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Q· Who did the buying 1 A ,¥ ell, I have-I 
can prove-

Qi Who did the buying; did he do it or you 
do it1 A He did it. 

Q All of it 1 A Seventy-five per cent. 
Qi What was Mr. Nickolopoulos supposed to 

do? A He was suppos ·ed to do all the buying. 
Q ,¥hy didn't he; do you know 1 A Because 

-there is stuff that has to be-that has to be 
bought two or three times a day, such as eggs, 
butter and meat and different things, going to 
the n1arket and so forth. 

Q Why didn't he buy those? A 1-Ie never 
did. 

10 

Q Why 0? A Because he said that-he agree 
with us that he is not able to devote all his time 20 
to the business, that he is doing all he can. 

Q You knew he wasn't going to devote all his 
tin1e 0? A Yes. 

Q ] t wasn't expected of him f i\._ It was ex-
pected, that is why-

(J You had it in your agreement that he 
wasn't supposed to put in all his time? A It 
was expected that he would help us. Ile said 
he would devote part of his time, in the agree-
1n ent, to us, but he didn't do it. 

Q ""\Vasn't he there at all 0? A No, sir. 
Q Not at all? A He was there two hours a 

week, three at the very most. 
Q Three hours a week. I-low many tin1es a 

week 0? A I have the record; every Wednesday 
and every Sunday he would come in for an hour 
to talrn the rnoney, and that is all. 

Q That was fron1 the time of your starting in 
busjness until the present time 1 A Until the 
present ti1ne. 

30 

40 
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Q Do you remember when the suit was started 
in this case? A Yes; it was started on June 
17th, I believe. 

Qi Did Mr. Nickolopoulos come into the store 
oftener or less before the suit than after? A 
He co1ne in after the suit for about a week or 

1 o two weeks more than he ever did before, for 
practically-

20 

Further direct examination by Mr. Conlon. 

Q1 Since then for the last year? A For the 
last year he did for a week; he come in for 
maybe an hour or two hours practically every, 
day, for a week, since June 17, 1926; but after 
that he is doing the same thing that he was doing 
before. 

Q And did you at my request keep a record 
of the time that he spent there? A I did. 

Q And have you that record 1 A Yes. This 
is in his own handwriting. 

Q You say this book is n1 his own hand-
writing? A Yes. 

Q What are the entries in this book? A 
Every time he comes in the store and he takes 
the money he has to mark it down how much 
money he has taken. 

30 Q Did he do that every time he can1e into the 
store 1 A No. That is whenever he did come in 
there three or four times, which is an average 
of twice a week. 

Q Whenever he did come into the store, he 
took the money? A Yes. 

Q Does this book contain an entry on every 
day that he came into the store? ( Showing wit-
ness another book.) A This book-

Q What is that book 1 A It shows the num-
40 ber of hours he was in there. 
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Q Who kept this book? A I kept it. 
Q1 What hours were you in the store? A 

Fourteen hours a day. 
Q Will you refer to this book, this last book 

you produce, and tell me if you have tabulated 
the number of hours that he spent in the store 
since last June? A Yes, I did it; so it would lO 
be practical and easily to go over this. 

Q You did that at my request? A Yes. 
·Q How many days did you keep track of the 

total number of days? A The total number of 
days since June 17, 1926, this Monday is 335 
days. 

Q Out of how many of those days was he in 
the store? A He was 102 days present; out of 
the 335 he was present 102 days. 

Q How long did he stay there on each day? 
A I have 95 days one hour per day; seven days, 
two hours per day. 

Q Was he ever more than two hours? A 
No, sir; I have proof that he wasn't. 

Q Do you remember when George Ferris 
sold his stock f A Yes. 

Q Were you present on the ninth when that 
agreement was signed-the offer was signed? 

20 

A That was the day-it was in the afternoon. 30 
Q vVhat time 1 A Between five and six. 
Q vVho was there? A Mr. Ferris, J\1r. 

Nickolopoulos and Mr. Kypros. 
Q What was said? A After they had this 

signed 1 
Q Before they had signed, what was said; 

,vhat did Ferris say ? A He said that he show 
us the paper; that is all he said. But previous 
to that he was sick and tired to be in the busi-
ness, and he said, '' I want to sell my share.'' 

40 
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Q Was Nickolopo1Jlos present on those oc-
casions 1 A Oh, yes, a number of times. He 
begged him to stay and he told him, ''You had 
better-you will get over this.'' 

Q· How much was Ferris drawing at that 
time f A $15 a week. 

1 O Q I-lad Nickolopoulos been paid in full for 
his debt f A Yes. 

Q At the time this offer was signed, what 
was said by Ferris or Nickolopoulos or anybody 
else 1 A There was nothing said. 

Q You mean there was no conversation at 
all? A We simply thought that he was-felt 
like was getting cold; we couldn't say nothing. I 
tried to make him change his opinion, but he 
said, ''Nothing doing,'' as he had a right-that 

20 he didn't like the idea that Mr. Nickolopoulos 
was use us, and on the other hand he felt kind 
of-he said he want to go on the other side to 
see his people. 

Q I-Ie wanted to go to Greece f A Yes. 
Q Did you have any conversation with Nick-

olopoulos after that -offer was signed, about the 
corporation buying Ferris' stock 1 A The four 
of us together. 

Q Where was that conversation had 1 A In 

3 0 the store. 
Q I-Iow long after the off er was n1ade f A 

Approximately between eighty and eighty-five 
days. 

Q ,¥hat was said then f A It was said that 
-Mr. Nickolopoulos said the saine as I did, and 
I{ypros said the same thing as he did, so Ferris 
finally made up his mind and he wants to o-o 

0 ' 
and imn1ediately we were looking at each other 

. ' 
what we were going to do. Mr. Nickolopoulos 
said that-" I suggest that we buy George Fer~ 

40 
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ris' share," and I immediately answered, with-
out thinking anything of the amount; I wasn't 
in a position to buy his share, except I approxi-
mately estimate what his share would be worth, 
.and I couldn't very well do it. So I said that 
'' I am not in a position to buy this share, but 
if you two wish to buy his share, you can do it." 
Mr. Kypros also said the same thing, that he 
didn't care to buy it. Then the thing was left 
to Mr. Nickolopoulos and I made this remark, 
"Why don't you buy it 1 You have plenty of 
money, and all we want is to put a man in his 
place. That is all." 

Q In Ferris' place f A Yes. 
Q. Then what happened? A Then every-

thing was left right there, with the understand-
ing-perhaps everybody surmised that the next 
day we will forget all about it. 

Q "\Vhat eventually happened f A A couple 
of days later, :Nir. Ferris come up to me, sn1iling, 
and he said to me, '' I wonder if you boys will 
object if I tell you that Mike the chef, he has 
my shares.'' vVell, ,ve were delighted to hear 
that. 

Q Niike, the chef, is Pappatheodore? A 
Yes. We were delighted, and imn1ediately called 
Mr. Nickolopoulos and told him about it. Mr. 
Pappatheodore called :Nir. Nickolopoulos and told 
him he had bought out Ferris, and I don't know 
if he notify him through a lawyer or what. 

Q Do you know how much Pappatheodore 
paid for Ferris' stock? A The whole total is 
$11,000. 

Q Did he pay that in cash? A He paid 
that-at first I think he paid $G,500 and :Nlr. 
Ferris-
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Q ,¥ho 1 A Mr. Pappatheodore-$500, and 
the balance was to be in two notes, in July and 
August. 

Q Did Ferris ever tell you that he had 
changed his mind and wouldn't sell his stock 1 
A No, he wanted to retire from the business al-

l O together. 
Q Did you ever tell Nickolopoulos that Ferris 

had changed his mind and was not going to sell 
his stock 1 A No. 

Q Did you ever hear Nickolopoulos make that 
statement1 A No. 

Q Did Nickolopoulos ever tell you that :U'er-
ris made such a statement1 A No, sir. 

Q Did you and Ferris and Pappatheodore and 
Kypros, or any of you, ever scheme and conspire 

20 together to cheat Nickolopoulos 1 A No, sir. 

Cross examination by Mr. Murray. 

Q You said that when you went to Mr. Bern-
stein's office to sign the corporation papers, you 
were too excited; what did you mean by that; 
too excited about what 1 A I wasn't a bit ex-
cited. Pardon me, but among the Greeks, one 
was talking Greek and the other English, and 

30 that caused a lot of excitement. 
Q· You were not excited; the others were '~ A 

I was in a way, because I knew there was 
something to happen, because I put in a lot of 
money. I had an idea now that perhaps I 
wouldn't have anything left, and everything 
would go-

Q To what 1 A If we don't conie to so1ne 
kind of an agreement. 

Q In regard to what 1 A What they were 

40 
talking about. 
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Q They were talking about what at that time 1 
A Mr. Nickolopoulos told us the previous day 
that the papers were not drawn right, and we 
should came up there, and we thought that it 
was something wrong. 

Q And Mr. Bernstein told you that s01nething 
was wrong1 A I-le did not tell me that. 

Q Mr. Bobker did 1 A Sure, he told us. 

Mr. Murray: I think this is confusing the 
witness. It is admitted Bobker was not 
there on that day. 

The Court: I-le is talking about the time 
when they were in Bernstein's office to re-
execmte some papers. 

10 

Q Mr. Bobker told you there was s01nething 20 
wrong with the papers1 A I-le didn't tell it 
to n1e. He said it to ~1:r. Nickolopoulos. 

Q You heard him 1 A Yes. 
Q Did Mr. Nickolopoulos, in your hearing, or 

Mr. Bobker say what was wrong with the papers 1 
A Yes. 

Q What did they say 1 A They said that 
that mortgage was due and we have to give the 
money. I understood that we have to give the 3 0 
money in another 1nonth. I said, '' rrhat is im-
possible; we cannot do that. That is ·why you 
are up here now, to :fix the thing up.'' 

Q vVha t else was said 1 A r.rhen they told 
us about that we have to sign these papers, and 
l\!Ir. Ferris was the :first one, he is pretty sinart, 
and he looked the thing up, and he didn't like 
the way about the :fifty per cent. power or :fifty-
one. 

Q This was in Bernstein's office 'l A Yes. 40 



130 
Angelo Saran.tis, cross. 

Q You say they looked at the papers~ And 
said they didn't like the idea of a fifty-one per 
cent. agreement~ A That was said. 

Q And Ferris said he didn't like the idea of 
fifty-one per cent. agreement~ A Yes. 

Q And did Ferris say that he wouldn't sign 
lO it; that he would quit rather than sign it~ A 

Yes. 
Q Fie said he would get out 0? A Ile said 

he will quit. 
Q Did Nickolopoulos say that he would quit 

if it wasn't signed~ A Mr. Nickolopoulos said 
everything will go to pieces. That is when I 
commenced to think of my little money that I 
had. 

Q Nickolopoulos said that if the agreement 
20 wasn't signed, that he would quit, is that right~ 

A He said he wasn't going to help us or give 
us any money, and that was the ti1ne that I felt 
excited. 

Q You had signed this lease personally~ A, 
Yes. 

Q You had put in-the three of you had put 
in all the money you had~ A Yes. 

Q And so then you thought if F·erris backed 
out or if Nickolopoulos backed out, that the whole 

3 O thing would go up in smoke, and you would lose 
all you put in 1 A Yes. 

Q The reason you signed the voting agree-
111ent was not because you wanted to, but because 
you felt that if you didn't, the whole project 
would fall 1 A Naturally, I was compelled to 
do anything then. 

Q Now, then, before you signed it, did Nick-
olopoulos or Ferris express his views of this 
proposed fifty per cent. voting agree1nent 1 A 

40 vVe all did. 
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Q You all sided with Ferris except Nickolop-
oulos 1 A No, we didn't side, but among them-
selves; we thought there was something wrong 
there and we wanted to go out and get another 
lawyer. 

Q Mr. Nickolopoulos wanted fifty-one per 
cent. voting power~ A Yes. 

Q You thought there was something wrong 
about that 1 A Yes. 

Q· And you said Mr. Bobker and lVIr. Bern-
stein went downstairs together? A Yes. 

Q There had been no agreement up to that 
tin1e1 A No, Mr. Bobker said, "vVhen you 
boys make up your mind and decide, co1ne over 
to my office and we will get it straightened out. 

10 

Q You went over there about half an hour 
later1 A Yes. 20 

Q v\lhat did you do in the meantime 1 A v\1 e 
walked after then1, and we were at the corner 
of lVIarket and Broad for a few minutes, fifteen 
or twenty n1inutes. 

Q You and Ferris and Kypros 1 A Yes, 
and Mr. Nickolopoulos' nephew. 

Q Was Bernstein there 1 A I-Ie was at his 
office ; we were out in the street. 

Q You stood on the corner 1 A And his 
nephew came along and he said, '' I don't think 3 O 
this is fair; people will be laughing at you 
people; you should come to some conclusion.'' 
This was his nephew who was on the stand today, 
and then we went to Bobker's office." 

Q '\Vhat were you talking about while stand-
ing on the corner? A I don't recall. 

Q You were talking about the voting agree-
n1ent 1 1\ I didn't even know what that n1ea11t. 

Q They were talking about whether you 
should give Nickolopoulos a fifty per cent. or 40 



132 
Angelo Saran.tis, cross. 

fifty-one per cent. voting agreement or whether 
you should not make any agreement 1 A We 
were talking; we left the whole matter up to 
God, if there was anything wrong, we said, if 
there was anything wrong-that is what I 
thought at that moment. We said, "Whatever 

10 happens, it is up to God to help us." 
Q When you were standing on the corner of 

Market street, the three of you, you didn't talk 
about whether you should give this agreement 
to Nickolopoulos or not 1 A That is all there 
was about it. 

Q That is what the talk was about when you 
were standing on the corner 1 A Yes. 

Q You had left Bernstein's office, and you 
hadn't agreed and stopped on the corner and 

20 talked it over, and then you finally concluded you 
would leave it up to God and trust to luck and 
sign it up and take the consequences 1 A No, 
Ferris said, '' If we do a thing like that, I don 't 
think it is right, but all right, anyway we will 
work hard and we pay up for the store and 
everything will be all right.'' 

Q When you were talking on the corner, 
were you talking about fifty per cent. or fifty-one 
;per cent. voting power to Nickolopoulos 1 A 

3 O Nickolopoulos wasn't there. 
Q Were you talking on the corner of BroaJ 

and Market street about whether he should have 
fifty or fifty-one per cent. agreement 1 A No, 
sir. 

Q You talked about the agreemellt, didn't 
you 1 You talked about what you were going to 
do 1 A We were talking about what predica-
ment we were in. 

Q You said a moment ago you talked about 
4 0 the-Nickolopoulos' demand; you finally made 
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up your mind to agree to it; that is correct 1 A 
Yes. 

Q vVhy did you make up your mind to agree 
to, fifty-one per cent. or fifty per cent.1 A No, 
fifty per cent. 

Q You made up your mind to fifty per cent., 
because Ferris wouldn't stand for fifty-one per 
cent.1 A Absolutely. 

Q Then you went to Bobker 's office 1 A Yes. 
Q1 Bernstein with you~ A No. 
Q What happened when you got to Bobker 's 

office 1 A Mr. Bo bker had all the papers, prac-
tically all, ready for us to sign. 

Q They had all been drawn when you got 
there 1 A Not all of them, but we had to wait 
a little while. 

10 

Q 1.1hen they were drawn and then what hap- 20 
pened 1 A Then we signed. 

Q You each got a copy 0? A Yes, we have. 
Q You got it then, didn't you 1 A Yes. 
Q Now, Mr. Sarantis, I understood you to 

say that nothing was said by any one at all about 
any voting agreement until a day or two before 
June 9th; is that right 1 

1'.fr. Conlon: I object to that; he didn't 
say that. The witness distinctly said there 
was nothing said until June 9th, at Bern -
stein's office. 

Q Until June 9th 1 A r_rhat is right. 
Q When you got to Bobker 's office was Nick-

olopoulos there 1 A Yes. 
Q Did you talk about it there 1 A Yes. 
Q You just sat there and waited until Bob-

ker drew the contract, and then it ,vas signed 1 
A Yes. 

30 

40 
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Q Then the only talk you ever had about this 
was in Bernstein's office before you went to 
Bobker's office? A When we got to Bobker's 
office he tried to convince us and tell us that ' everything was all right, boys, and at that mo-
ment if I knew what this meant, I wouldn't 

10 have signed it; if I knew what this fifty per cent. 
agreement meant. 

Q When they were talking about the matter 
in Bernsteiu's office, did anybody say as to 
what the purpose of it was? A I understood 
them to say that it was for the amount of money 
that he was loaning us. 

Q On your direct examination a moment ago 
I understood you to say, that you ought to give 
Nickolopoulos this agreement, beca~_se ~e had 

20 loaned you $10,000; is that right? Did you tes-
tify to that a few moments ago? A Testify 
to what? 

Q. Did you say a few moments ago that at 
that meeting some one said that Nickolopoulos 
ought to have this voting agreement because he 
had loaned the concern $10,000? A Yes, that 
is how I understood it. 

Q And he had also assisted you with . advice 
as to how to open this thing, hadn't he? Nick-

30 olopoulos had also helped you by giving advice 
on how to handle · this proposition? A Yes. 

Q He had helped you all the way through in 
a number of ways? A Yes. 

Q You felt quite grateful to him? A Yes. 
Q And you felt that because he had treated 

you so well that you ought to do something for 
him in return and give him protection? A Yes . . 

Q And you knew, didn't you, that if the three 
of you each had twenty -five votes in the corpora-

40 tion to twenty-five of Nickolopoulos, that you 

I 

' 
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would have him in your power so far as his 
stock rights were concerned, did you not? A 
I did not know those things. 

Q You didn't know anything about it? A I 
didn't know there would be such a thing until 
we started this thing last year, that we could 
do such a thing, putting the man out of the 10 
business. 

Q vVhen did you find that out last year? A 
Immediately after Ferris sold his stock to Mr. 
Pappatheodore. 

Q You found that out right after this stock 
of Ferris' was sold; where did you find that 
out? A He told me that himself. 

Qr v\Tho did? A l\1:r. Nickolopoulos. 
Q And did Mr. Ferris say anything about it? 

A No, sir. 20 
Q You first talked over this concern with 

Nickolopoulos in 1922? A Yes. 
Q You went to talk it over in his store? A 

Yes. 
Q And his nephew was there, wasn't he? A 

No; he met us downtown at the Prudential Build-
ing, at the Fidelity Union Trust Company. 

Q After that you went to his store and talked 
that over with him, didn't you? A We were 
asked to go up and see him and then he would 30 
advise us what to do. 

Q And his nephew was there then, vYasn 't 
he 1 A At the very same day? 

Q Yes. A I cannot recall that, but his 
nephew was waiting on the street. 

Q Your lease was not signed until March? 
A Yes. 

Q Between December and March you were 
up there a number of times talking to Nick-
olopoulos at his store about this proposition? 

40 A Yes. 
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Q And did you come to an agreement on it 
the first day you were at the store, or did you 
all agree to go into it at some later time when 
you were at Nickolopoulos' store f A It would 
be agreeable when we get the proper time; when 
the right time was to go in the business, we 

10 went. 
Q In March f A Yes. 
Q In the meantime you were up there a num-

ber of times talking it over f A Yes. 
Q You knew that you needed a good deal 

more money than $3,800 to open that 1 A Up 
until that time, until we give the money into 
Mr. Nickolopoulos we had a little more than 
that. 

Q How much more did you have in December, 
2 0 1922 f A We had practically $6,000. 

Q Did you have any more than $5,000 f A 
Yes, more than $5,000; it was nearly $6,000. 

Q You knew that you needed more than $6,000 
to open business f A Yes. 

Q You didn't know anybody else to go to, 
but Nickolopoulos f A Oh, yes. 

Q How much did you think you needed alto-
gether f A According to the kind of a place 

3 0 
that we would put up. 

Q The kind of a place that you expected to 
put up in this 907 Broad street, how much did 
you think you were going to need in the way of 
money f A Approximately $10,000. 

40 

Q Altogether f A Altogether. 
Q You were going to get your fixtures and 

working capital and take care of your lease pay-
ments while repairs were going on, and that 
only $10,000 would be required t A That- is 
my way of figuring. 
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Q The rest of you thought you needed more t 
A No, all of us; my way of figuring; we went 
in business before with a great deal less than 
that, and we figured we would have a little money 
and go into another business. 

Q: You signed the agreement on April 27th 
in which you said you needed $25,000 f A Yes. 1 O 
Mr. Nickolopoulos said, if necessary, if we need 
$25,000, and Mr. Burnstein he asked us approxi-
mately how much the place will cost. 

Q Let me read you the part of the agreement 
you signed, 

"And whereas, the actual capital neces-
sary to commence business is about $25,000; 
and whereas, the said Thomas K. Nickolo-
poulos in addition to his share of $1,250 has 20 
advanced the sum'' &c. 

In other words, in April you had determined 
already that you had to have $25,000 f 

Mr. Conlon: I object, the word "capital" 
is used there. . I think the whole agreement 
should be read. 

The Court: This is cross examination. 
30 

A No. 
Q You didn't know of any one except Mr. 

Nickolopoulos that would loan you $10,000 f A 
I cannot say now-yes. 

Q Did you approach anybody but him t A 
I didn't approach any one and we were not in-
tending to a pp roach any one. 

Q How did you come to mention it to him at 
alB A We met at the Prudential Building and 
he asked us what our intentions were, and we 40 
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told him and then he asked us to come up and 
see him about it. He was the one that ap-
proached us, and he told us that he will help 
us to any extent. 

Q How did he know that you were thinking 
about going into this business? A Because I 

10 told him that we have the location and the store, 
we have the place. 

Q You told him that first? A Yes. 
Q What did you tell him that for? A Be-

cause we went to the Washington Realty Com-
pany and told him we were looking at a store, 
and the lease would expire five months after; 
we had to wait four months until the lease ex-
pired, in order for us to have a chance to get 
the lease, first of all. We knew that the store 

20 was to be rented four months after. 

30 

40 

Q Why did you tell Nickolopoulos about it? 
He wasn't concerned with the Washington Realty 
Company? A No, but he asked me what we 
were doing. I didn't have to tell him, but I 
told him the truth what we were doing. 
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IN CHANCERY OF NEW JERSEY. 

Continuation of proceedings in the above -
cause before Hon. Maja Leon Berry, Vice-
Chancellor, at the Chancery Chambers, New--
ark, New Jersey, on Tuesday, May 24, 1927, 
at 3 P. M. 10 

Appearances. 
Mr. Nor bury C. Murray for complainant. 
Mr. Joseph E. Conlon for defendants. 

ANGELO SARANTIS, resumes the stand for 

Further cross examination by Mr. Murray. 

Q Did it make any difference to you whether 
you gave a fifty-one per cent. or fifty per cent. 20 
voting agreement to Mr. Nickolopoulos? A 
To me? 

Q, Yes. A. Of course, yes. 
Q How? A Well, naturally that would be 

an injustice, I would think. 
Q How would it be unjust? A Figuring 

that he would have that much. 
Q I am not talking about the amount of 

stock, but about the voting power. A Figuring 30 
that probably that he would have more vote 
than all of us. 

Q That is why you objected to giving the 
fifty-one per cent.? Was that what you under-
stood? A As far as I understood. 

Q So that at that time you understood the 
effect of a stockholder having voting power in 
a corporation? A I didn't get the thing clear 
until after we already agreed. I was in such 
a predicament that I didn't even know what the 40 



140 
Angelo Sarantis, cross. 

thing was; we simply-I myself signed, not 
knowing what the thing meant. 

Q You knew what it contained, didn't you 1 
A Now I do. 

Q You did then, didn't you f A I did after-
wards. 

10 Q You did then, didn't you, when you signed 
it 1 A Not when I signed it I didn't, because 
at that moment, as I said before, I couldn't even 
read and I couldn't even see what was in front 
of me. 

Q You understood-you said a moment ago 
that you understood the difference bet·ween a 
fifty-one per cent. voting power and a fifty per 
cent. f A I stop to think myself that fifty-one 
leaves forty-nine, not fifty-fifty, or half and half. 

20 That is the difference, what I understood. 
Q When you had your business in White 

Plains, you had a corporation to operate that 
business f A Yes. 

Q Who was the president f A I was. 
Q Who was the secretary and treasurer f A 

Mr. Ferris. 
Q You operated that business how long f A 

For four and one-half months. 
Q You gained some knowledge, did you not, 

30 in the course of running that corporation as to 
the effect of voting power f A We had a lavv-
yer that took care of everything. 

Q When you and Nickolopoulos and your 
friends agreed to form this corporation, one of 
you ,vent to Mr. Bernstein and retained hin1 
to form it for you f A No, no one. 

Q One of you went, didn't you, to him f vVho 
talked to Mr. Bernstein about it first f A I 
never met Mr. Bernstein until Mr. Pappas, of 
the Washington Realty Company calls us and 

40 until we meet Noble. 
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Q And the next move was ·' to get a lawyerf 
A But he was right there in the room. 

Q Who talked to the lawyer about forming 
this corporation f A Mr. Nickolopoulos and 
all of us together. 

Q At first? A Yes. 
Q You were all there together f A Yes. 
Q You had a book with some records in, 

which you said was a record of times when Mr. 
Nickolopoulos was in the Goody Sweet Shop f 
A Yes (producing same). It will be hard for 
you to make it out. I can read them off, and I 
have the total here. 

Q What do these crosses mean f (Indicating.) 
A From the beginning crosses indicate that 
he was not in. 

10 

Q And the straight lines indicate when he 20 
was there f A An hour or two or three, as it 
is marked. 

Q ~l111ey indicate the days he was there f A 
Yes. 

Q ·why did you commence to keep this on 
June 16th, when you hadn't kept it before f A 
It was because of that complaint he made 
against us, that he was the whole thing in this 
business, and I felt bad about it, because I was 
there all the time from nine in the morning until 3 o 
twelve, and that was to my mind-I thought it 
was a bad remark to n1ake, that he was there, 
when he ,vasn 't, and so in order to prove this, 
I suggested to n1y lawyer, and he said yes. 

Q You received the notice of n1eeting in l\!l:ay, 
did you not, from Mr. Bobker f A Yes. 

Q Did you attend that meeting f A No, sir, 
I did not. 

Q . Why not f A Because Mr. Ferris was go-
ing out of the corporation, everything was all 

40 
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upset; he said, '' I don't have to attend,'' and 
naturally he didn't stay, as much as he should 
have stayed. 

Q Who didn't? A Mr. Ferris. These two 
or three days previous to that he was pretty 
disgusted, especially with Mr. Nickolopoulos. 

Mr. Murray: I ask that that be stricken 
out. 

A (Continuing.) And these particular days be 
was in two or three hours, and Mr. Kypros and 
I could not leave the store alone at that time to 
attend this meeting, we say to Mr. Nickolopoulos 
we can have it some other time, not just now, 
because we didn't have any for the past four 

20 years. 
Q At the time this Ferris stock was sold the . ' corporation had enough money to buy it? A I 

think we had. Do you want the exact amount 
we had? 

Q Yes. A Yes, we had $5,000 or four and 
one-half, approximately. 
. Q Nickolopoulos said he wanted the corpora-

tion to buy the stock, didn't he? A Yes, the 
four of us; we were together there discussing it. 

30 Q Did you say you were willing to have the 
corporation buy Ferris' stock? A I told him 
yes, that he could have the preference. 

Q Who objected to it? A 1\1:ike didn't ob-
ject; he didn't say nothing. He wanted us to 
buy it and the thing was left in that manner. 
I said '' I don't want to buy it, because I cannot 
afford to.'' I had reasons which-

Q You mean you personally? A Yes and 
th~n 1\1:ike-Kypros, rather, he said the 'same 
thing and Mr. Nickolopoulos also answer the 

40 
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same thing, but he suggested we should buy it, 
all of us, and that we should put in the money 
to buy it ; I said I couldn't do it, as I could 
show why I didn't want to do it. 

Re-direct exa;min.ation by Mr. Conlon . 

Q At the time that Nickolopoulos put in this 
agreement to put in this $10,000, prior to that 
had you tried to get anybody to invest in H? 
A No, we did not. 

Q When you started business how much cash 
did you have in bank, do you remember ? A. 
When we first went out looking for a place? 

Q ,Vhen you started business ? A When we 
went to ,Vhi te Plains? 

10 

Q ,iVhen you opened the store? A We had, 20 
I think, $5,000 in the bank balance, after June, 
something, in cash. 

Q You mean the corporation? A The cor-
poration had $5,000 left in the bank after the 
business was established, that is, ready to do 
business . 

Q And up to that time you had made no effort 
to get anybody else to invest? A No, sir. 

Q Had you intended to get someone else to 
invest before Nickolopoulos had spoken to you ? 
A Yes; if necessary, we could get n1oney, if 
we need any more. 

Q :Mr. Bernstein was the attorney for the 
\Vashington Realty Company? A Yes. 

Q That was the landlord of this property; 
they made the lease to you? A Yes. 

Q You met hin1 when you were negotiating 
about the lease ? A Yes. 

Q Had you known hin1 before that tin1c? A 
1[r. Bernstein? 

30 

40 
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Q Yes. A I did not, only coming into the 
. Washington Realty Company, in the same room, 
but I never spoke to him until the owner con-
sented-the landlord consented that we can sign 
the lease; that is when I met him. 

10 
Q Mr. Pappas represents the Washington 

Realty Company 1 A Yes. 
Q Where is the office in reference to Bern-

stein's office 1 A Alongside. 
Q Who suggested that Pappatheodore buy 

this stock from Ferris 1 A I don't know. 
Q When you first learned about it, what did 

you say to Nickolopoulos about it 1 A I heard 
it at a m.eeting between the four of us. 

Q When did you first learn that Pappatheo-
20 dore was considering buying this stock 1 A 

Two days after the meeting we had, that I find 
out. 

Q Did you speak to Nickolopoulos about that 
then 1 A Yes. 

Q What did you say to him then? A I told 
him that it was proper for us, it will help a great 
deal, because we have been having a lot of trouble 
in getting the right kind of a man in the kitchen 

' 
3 0 and he would work harder than I would, and 

harder than George Ferris to keep up the busi-
ness. It would be advisable to put him in as a 
partner. And Mr. Nickolopoulos said why we 
should buy it, and then if we want to sell it to 
him, we can sell it; that was all. 

40 

Q And Pappatheodore 's position was what 1 
A Chef. 

Q How long had he been there 1 A Ever 
since the place had been opened, a week or week 
and a half after. 
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Exam .ination by the Court . 

Q, After Mr. Nickolopoulos suggested that the 
company buy the stock, why didn't the company 
buy the stock? A Your Honor, personally I 
couldn't buy it. 

Q Not personally; I rnean the company. You 10 
said that Mr. Nickolopoulos suggested that the 
company buy the stock? A The corporation. 
· Q Why didn't it? A l{ypros; he also re-

fuse ; I do not know his reasons. 

Fu,rther re-direct examination by Mr. Conlon. 

Q How much did Ferris want for his stock ? 
A He asked $12,000 at first. 

Q How much cash did the corporation have 
in bank 1 A Five thousand-four and a half or 20 

five thousand; I am not positiv e about that. 

1\1:r. Murray: · It could borrow money, 
could it not 1 

The vVitness: Yes. l\f r. Nickolopoulos 
offered the money, for a fact, to us, if we 
need it, but I told him that I couldn't afford 
it. 

Q He offered to loan you th e money person- 30 

ally ? A He offered to loan it to the corpora -
tion so we can buy Ferris' stock, but I told hi111 
with my obligations to my family affairs I coulcl 
not put any more debts on n1y shoulder. That 
is why I didn't want to buy it. 

40 
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EMANUEL J. KYPROS, sworn for defendants. 

Direct examination bv Mr. Conlon. ., 

·Q You are one of the original stockholders 
in the Goody Sweet Shop 1 A Yes. 

10 Q You were up at White Plains with Saran tis 
and Ferris 1 A Yes. 

Q Do you remember the conversation with 
Nickolopoulos about his putting money into the 
con1pany 1 A Yes. 

Q Will you tell us what those conversations 
were, before you went to the lawyer's office, be-
fore you went to Bernstein's office 1 A Mr. Fer-
ris and Mr. Sarantis, they meet Mr. Nickolopoulos 
on the street-I wasn't there at the time-and 

20 we was looking to get a location between Bran-
ford Place and Hill street; we come up to the 
\Vashington Realty Company. They show the 
place where we are now, and he said to us this 
place will be empty about May 1st. That was 
before we know anything about Nickolopoulos-
only Ferris and Mr. Saran tis. We was ready to 
get that place, and one day Ferris and Sarantis, 
they go up on Broad street; they come over to 

30 

40 

me and they say-
Q Had you met Mr. Nickolopoulos 1 A Yes. 
Q Did you subsequently see Mr. Nickolo-

poulos f A I didn't see him until everything 
was finished. 

Q \1/here did you see him first 1 A In Bern-
stein's office. 

Q When was that; the day the corporation. 
·was forn1ed 1 A The day we made the lease on 
the place. 

Q That was before the corporation was 
formed 1 A Yes. 
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Q And did you have a conversation with 
Nickolopoulos at that time 1 A Not the first 
tin1e . 

Q When was the first conversation you had 
with him f A The time he come up in the office 
with Mr. Bobker. 

Q I mean the first time that you spoke to 1 O 
Nickolopoulos about his connection with the cor-
poration f A I didn't speak to him at all about 
his connection with the corporation, only l\!Ir. 
Ferris, and Mr. Sarantis spoke to him. 
· Q Were you present; were you there f A I 
wasn't there then. 

Q The first time you remember is the time 
that N.[r. Bobker vvas there f A Yes. 

Q Tell us what happened on that occasion; 
\Y ho was there, when you . met him with Mr. 2 o 
Bobker 1 A I met him before, when we put the 
lease on the place. 

- Q :Met hin1 several other times in Bernstein's ,? 
A Yes. 

Q You had some papers signed there 1 A 
Yes. 

Q Was there talk going on between Ferris 
and Sarantis and Nickolopoulos and Bernstein 1 
A Yes. 

Q What was the conversation; what did they 30 
talk about f A I cannot recall exactly ·what 
they talked about; I cannot remember. 

Q Do you remember when Bobker was there 1 
A Yes. 

Q Where did you see Mr. Bobker1 A Up in 
Bernstein's office. 

Q Who else was there f A vVilliam Nick-
olopoulos. 

Q Who else 1 A Mr. Nickolopoulos, I, Ferris, 
and Mr. Sarantis. 40 
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Q What was the conversation at that time 7 
A Mr. Nickolopoulos wanted to get fifty-one 
per cent. out of us. 

Q Had you ever heard of that proposition 
before 7 A No, sir. 

Q And what did Sarantis and Ferris and you 
say about that 7 A Sarantis and Ferris-

Q What was said about it 7 A We told him 
we got our papers all 0. K. fixed; we come here 
not to do any other papers, only just to fix 
np the mortgage. 

Q The chattel mortgage 7 A Yes, the day it 
was due. 

Q What did Nickolopoulos say to that 7 A 
Ile said, '' If you don't sign this pa per, I will 
not put my $10,000 in there.'' 

Q And what was said as to the length of ti~e 
he was to have this fifty per cent. vote, if any-
thing 7 A He said to us, ''No, you sign this-
please give me fifty per cent. vote, and it is not 
to be forever; until just you pay this money, 
the debt of the store.'' 

Q Did you sign any agreen1ent in Bernstein's 
office about that 7 A I cannot remember. 

Q Do you remember whether or not you went 
to Bobker's officer A I remember after that 
vve was in Bobker 's office; we had an argument 
and after that we went to Bobker 's office. 

Q When you got there what did you do then 7 
A Mr. Bobker and Nickolopoulos said, '' This 
cannot be forever; this can only be until you 
pay your mortgage off.'' 

Q Did you sign any papers there 7 A Yes 
I did. ' 

Q I show you Exhibit C. 6a; is that the paper 
that you signed in Mr. Bobker 's office 7 A Yes. 
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Emanuel J. J(ypros, direct. 

Q Was there ever any intention on your part 
. to give to Nickolopoulos a fifty per cent power 
of vote in this corporation as long as he held 
stock there 7 A No, sir; he never asked it be-
fore, anything like that. 

Q Listen to the question. Did you ever have 
any intention to give him fifty per cent vote in 
this corporation as long as he held stock there 7 
A I couldn't understand that exactly what it 
would mean. 

Q I-low long did you intend at that time, that 
his fifty per cent vote should continue; how long 
was he to have the fifty per cent. vote 7 A Until 
the mortgage was paid off. 

Q The mortgage is paid off 7 A Yes. 

10 

Q You remember the time when Ferris de- 2 0 cided to sell his stock 7 A It was some time-
I cannot recall exactly the date. 

Q You remember that he did want to sell, 
do you 7 A Yes. 

Q And did you talk it over with Nickolopoulos 
and Saran tis 7 A Nickolopoulos said if the cor-
poration want to get Mr. Ferris' shares-I said, 
I don't want it for my part; we haven't enough 
money to buy it; we don't want to borrow any 
money from anybody." 30 

Q ,Vho bought Ferris' stock 7 A lVIr. Pap-
patheodore. 

Q: After, when you signed this agreen1ent 111 

Mr. Bobker 's office, was Mr. Bernstein there 7 A 
No, sir. 

Q Did you show that agreement to anyone 
be±ore you signed it7 A No, sir. 

Q vVhen did you first show it to anyone after 
you signed it 7 A I didn't show it; I got it in 
my safe. 40 
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Q Who was the first attorney who saw it after 
you signed it; do you remember 1 A I cannot 
remember that. 

Cross exa1nination by J\1r. Murray. 

.1 O Q After you had the argument in Bernstein's 

20 

30 

40 

office, when Bobker was there, how long was it 
after that before you went to Bobker 's office? A 
About half an hour after that. 

Q You stopped on the corner of Broad and 
lVIarket street with Sarantis and Ferris and 
Pappatheodore? A No, Pappatheodore wasn't 
there. 

Q With Saran tis and Ferris, then? A Saran-
tis, Ferris, I and vVilliam Nickolopoulos. 

Q A nephew of Thomas? A Yes ; he told 
us-

Q You stopped, corner of Broad and Market 
street; how long did you stay there? A About 
fifteen minutes. 
_ Q What did you stop there for? A We don't 
want to sign the papers. 

Q What papers? A The voting paper, the 
fifty per cent voting. We said "All right, we 
will give him fifty per cent voting." He said, 
'' This will not be forever; only until you pay 
the money.'' 

Q Who said that? A William Nickolopoulos. 
Q Did Ferris agree to that? A No. 
Q What did Ferris say? A He said no, he 

wouldn't sign it. 
Q Did he say why he wouldn't sign it? A , 

No. 
Q Did he give any reasons? A I don't recall 

about that. 
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David E. Bernstein, direct. 

Re-direct examination by J\!Ir. Conlon. 

Q Who runs the business over there at the 
Goody Shop 1 A Mr. Sarantis is the manager. 

Q How much time has Nickolopoulos spent 
there in the last year? A I cannot remember 
exactly, but I know he never spent in the store 10 
more than an hour and sometimes two hours, but 
most of the time he come there for fifteen minutes 

. and take the money and go out. 
Q Who does the buying? A Seventy-five per 

cent buying is made by Mr. Sarantis. 
Q Do you do any buying? A Yes. I go 

son1etin1es in the market. 

Re-cross examination by J\!Ir. Murray. 
20 

Q Nickolopoulos wasn't supposed to spend all 
his time in the store, was he? A He was sup-
posed to spend part of his time. . 

Q Did he spend more of his time there after 
last June than he did before? A No, sir, he 
spent the same tjme he did all the time, after the 
trial and before the trial. 

Q You mean before the suit started 1 A Yes. 

DAVID E. BERNSTEIN, sworn for defendants. 

Direct exa1nination by Mr. Conlon. 

Q You were attorney for the Washington 
Realty Cornpany in 1923? A Yes. 

Q Did you draw the lease for the premises 
· that are now occupied by the Goody Shop 1 A 
I would like to see it. (Witness shown lease). 
Yes. 

30 

40 
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David E. Bernstein, direct. 

Q And at the tim€ that that lease was signed, 
had you known any of these defendants-Saran-
tis and I{ypros, or any of the others 1 A Pre-
vious to that time 1 

Q Yes. A I don't think so. 
Q You knew the purpose for which they were 

renting this store 1 A Yes. 
Q You incorporated that business, did you. 

A Yes. 
Q Do you remember who was present-I show 

you the certificate of incorporation, which is in 
evidence-at the time the company was incor-
porated 1 A They were all present, the uncle 
and the three boys. 

Q You mean Mr. Nickolopoulos 1 A Yes, the 
elder Mr. Nickolopoulos. 

Q You were representing all of the parties, 
were you 1 A Yes. 

Q Was there anything said to you by any 
person on the date of the execution of the lease 
or the day of the incorporation of the company, 
as to Nickolopoulos having fifty or fifty-one per 
cent voting power in the corporation 1 A No, sir. 

Q I show you an agreement (Exhibit C. 2) 
and ask you if you drew that agreement 1 A Yes. 

Q And do you remember whether or not that 
was drawn on the date it bears 1 A It must have 
been either that date or very near that date. 

Q The date of it is April 5, 19231 A Yes. 
Q Can you tell us positively, Mr. Bernstein, 

whether or not anything was said to you by any 
of these parties, on or about that time, as to 
Nickolopoulos, the complainant herein, having a 
fifty or fifty-one per cent voting power in this 
company 1 A Absolutely not. 

Q Who gave you the terms that were set forth 
in that agreement 1 A They were all around 
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David E. Bernstein, direct. 

the office at one or more times, and it was by 
mutual agreement with 1\1:r. Nickolopoulos and 
the boys. 

Q I show you agreement, Exhibit C. 4, which 
purports to be the agreement made by these 
parties, dated April 27, 1923, executed and wit-
nessed by you, and ask you if you remember 
drawing that agreement 1 A Yes, I remember 
drawing that. Yes, I remember that well now. 

Q Can you tell us positively, Mr. Bernstein, 
whether anything was said prior or at the time 
of the execution of that agreement, by any of 
these parties, as to 1\1:r. Nickolopoulos having 
fifty per cent voting power _in this corporation 1 
A Absolutely not. If you want me to explain, 
I can say that his protection consisted in that 
chattel mortgage. 

Q I show you Exhibit C. 5, which is a cer-
tified copy of a chattel mortgage from the Goody 
Sweet Shop, Inc., to Thomas Nickolopoulos. Will 
you look at that and tell me whether you drew 
and executed the original of that 1 

The Court: Had it executed, you n1ean 1 

A 1\!Iy name is on there; I suppose I did. Yes, 

10 

20 

that is the first chattel mortgage that was drawn, 30 
I believe. 

Q I sl1ow you Exhibit C. 6, which is the 
second chattel mortgage, and which was recorded 
in the Essex County Register's Office, and now 
appears cancelled of record, and ask you to ex-
plain to us ,Yhy there were two chattel mort-
gages drawn in this case. A It comes back to 
me now. There was a chattel mortgage drawn 
originally for $10,000, and it seems to me that 
that money was not actually advanced right in 40 
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• 

the beginning by Mr. Nickolopoulos, and was 
being advanced during the course of the altera-
tions and completion of the building; so -that I 
think there was some adjustment to be made at 
the time of the completion of the store as to the 
amount that was coming to him. Furthermore, 

10 it came to my notice after the chattel mortgage 
was on record, that there had been an omission 
of the date through a stenographic error, and 
that the mortgage itself was somewhat defective. 
I remember writing a letter to Mr. Nickolopolous 
about it, and I think perhaps to the other boys, 
asking them to come in, to go over the chattel 
mortgage, and to write up a new one, for the 
several reasons, that in the first place, there was 
a little error in the chattel mortgage; and in the 

2 0 second place, because there was also another 
feature about it-the mortgage was due after a 
month. They were unable to agree in the be-
ginning upon any due date, and so_ they finally 
agreed that the chattel n1ortgage should be ten1-
porarily drawn for $10,000, on account of the un-
certainty in the amount, and for one month. 

I remen1ber explaining, too, that there was a 
certain amount of danger in making the chattel 
111ortgage due so quickly, but they explained that 

30 Mr. Nickolopoulos was a sort of an uncle of 
theirs, and that the highest degree of confidence 
prevailed between the parties, and so it ,vas 
agreed that it was to go through that way. 

40 

After I had written that letter about changing-
the chattel mortgage, they came to my office with 
JVIr. Bobker, and Mr. Bobker injected into the 
situation the proposition of voting power, vot-
ing trust. After that interview they never came 
to my office again. 
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David E. Bernstein, direct. 

Q You reinember who came to the office with 
Mr. Bobker1 A I remember the group gen-
erally; I cannot say whether one of them was 
missing or whether more than one was missing; 
I know that J\1r. Nickolopoulos was there and I 
think Mr. Sarantis was there, and as to the 
others, I wouldn't be sure which one of them 
was also there. 

Q· Do you remember who :.Mr. Bobker was 
representing 1 A He appeared to be repre-
senting J\1r. Nickolopoulos. 

Q Do you know whether or not they came to 
your office at that time in answer to your letter 
in reference to the chattel mortgage 1 A Yes, 
it was shortly after that. I believe it was due 
to that. 

Q You say on that occasion they injected this 
proposition of fifty per cent vote 1 A That 
was the first time it was ever brought up. 

Q 1-Ia<l you ever heard anything about jt 
before then 1 A I have no recollection of the 
matter ever haviug been brought up before. It 
is over three years-four years ago. 

Q Will you tell us to the best of your recol-
lection the proposition that was made in refer-
ence to this fifty or fifty-one per cent. vote; the 
purpose of jt, and so forth 1 rrhis is in your 
offke at the time Bo bker was there 1 A Yes. 
':l1ha t was when I was in the Prudential Annex. 
The wlwk thing hinged on the amount of that 
chattel mortgage and the necessity of protecting 
JYir. Nickolopoulos for the m.oney that he had 
put i11, in excess of what they had put in. rrhat 
is n1y recollC'ction of the matter. 

Q ,Vas there any agreen1ent arrived at at 
your office 1 A I don't think there was. I 
don't re11ie1nber it very well. Not having come 
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David E. Bernstein, cross. 

to my office thereafter, the thing sort of dropped 
out of my mind, until very lately, when I was 
called up about this. 

Q Did you go to Mr. Bobker 's office at any 
time in reference to this transaction 1 A No, 
never. 

10 Q I show you Exhibit C. 6a, which is the 1 
agreement of June 9, 1923, witnessed by Caro-
line Price; did you draw that agreement 1 A 
No. 

Q Did you ever see that agreement before ~ 
A I don't think so. 

Q Were you ever consulted by any of the 
parties as to whether it was proper for them 
to sign that agreement 1 A No ; as I said be-
fore, they never came to n1y office after that . ' 20 nor did I ever speak to them about it after that 
interview with Mr. Bobker. 

Cross examination by Mr. Murray. 

Q How did you discover-who called your 
attention first to the defect in the chattel mort-
gage? A I really don't remember whether Mr. 
Bobker drew my attention to that, or whether 
1ny clerk did; I don't know who. 

30 Q It couldn't have been Mr. Bobker, because 
he.didn't appear on the scene until you had 
written to these various parties f A That is 
right. 

Q And then called their attention to it? _,_\_ 
It might have been when I got it back from the 
Register's office. 

Q Your recollection isn't very clear on this 
as to the details? A Not to all details, no. 

Q Then the purpose of the meeting, so far 
as you are concerned, was the corr ection of this 

40 
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chattel mortgage in the various parts which you 
have mentioned? A That is how the thing 
came up-drawing up a new chattel mortgage. 

Q That was the matter that was uppermost 
in your mind 1 A Yes. 

Q And that is a matter that would naturally 
linger in your mind the clearest ? A Yes. 1 0 

Q Did Nickolopoulos come in your office after 
he got your letter, after the letter had been 
sent to him, before he brought in Mr. Bobker1 
A I cannot say that whether he did or didn't. 

Q Mr. Nickolopoulos has testified that he 
heard from you to the effect that there was a 
defect in the chattel mortgage and that you 
wanted to see him, and in response to that he 
went to your office, and he further testified that 
he asked you what the trouble with the mortgage 20 
was, and he th en also asked you whether the 
fifty per cent. voting agreernent was in the cor-
poration papers. Does that bring anything to 
your mind? A I an1 quite sure that it wasn't 
anything a bout auy fifty per cent. voting agree -
ment at that time. 

Q Did he come to your office before he brought 
:Mr. Bobker and after you had sent him a letter ? 
A I wouldn't say that he didn't, but I don't 
recall that particular occasion. 30 

Q r11hen if you are not sure that he ·was there 
at all, you are not sure whether he n1entioned the 
fift y per cent. voting power, if he was there ? A 
I do know this, that that is a subject which I 
know was never brought up. ·upon glancing 
through these papers, the thing comes back to 
ine, aud 1 ain quite sure there nev er was any 
such in ten ti on. 

:Mr. JV[nrTay: 
out. 

I ask that that be stricken 
40 
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Q I ask you whether you can say positively 
that if Nickolopoulos came to your office after 
you sent him that letter and before he brought 
in Mr. Bobker, if he came during that interval, 
can you say whether or not he n1entioned to you 
a fifty per cent. voting agreement or fifty-one 

10 per cent. voting agreement 1 

Mr. Conlon: I object to the question: "if 
he came there, did this happen 1'' 

The Court: It is cross exan1ination. 

A The only thing that I can answer to that is 
that I don't have any recollection of any n1atter 
of that sort, I mean the fifty per cent. voting or 
fifty-one per cent. voting proposition ever having 

20 been brought up, until the end there. 

30 

40 

Q But you are not sure but that he might 
have, at that time 1 A I say I have no recol-
lection of having that brought up. 

Q When Mr. Nickolopoulos came to your office 
the first time with Mr. Bobker, and mentioned 
this fifty per cent voting agreement, didn't they 
say, or didn't Mr. Nickolopoulos say or 1\1:r. Bob-
ker say, that the voting agreement to which they 
then referred, had been agreed upon long before 
by Mr. Nickolopoulos and these present de-
fendants 1 A I don't re1nember whether he said 
that. 

Q Do you think you would re1nen1ber if it 
had been said 1 A I don't know whether I 
would remember whether he said it that way. 

Q At that time you were mostly concerned in 
ironing out the defects, and curing the defects 
in this mortgage which you had drawn~ A Yes, 
I think so. 

1G9 
David E. Bernstein, cross. 

Q You were not so much concerned with this 
talk about the voting agreement, because you 
hadn't had anything to do with it 1 A There , 
never had been such a n1atter brought up with 
me before. 

Q You were not 1nuch interested 1 A I 
wouldn't say whether I was interested or not. 

_ At that time I felt that I repre ·sented these folks 
to a certain extent, and at the time that Mr. 
Bobker came, it seemed that he had taken over 
the representation of Mr. Nickolopoulos, and my 
recollection is that I was still in the position of 
.acting for the three other boys, so that I think 
it would have interested me very much. 

]0 

Q You were a little chagrined at finding 
these defects in the mortgage which you had 
drawn 1 A Naturally. ~O 

Q And you ·were concerned with getting these 
defects corrected more than you were with any-
thing else 1 A I was very 1nuch concerned in 
getting therr1 corrected, yes. 

Q And n1ost of your conversation with then1 
was designed to effecting an agreement between 
them as to the maturity of the mortgage 1 A 
:Maturity, and I think there was some question 
as to the amount. 30 

Q v\T as there anything said as to how this 
voting control agreement would add anything to 
the protection with Nickolopoulos had under the 
then or the new chattel mortgage 1 A There 
probably was some conversation as to the adding 
of that as an added protection. 

Q vVas there anything said as to how that 
\vould effect any additional protection 1 A 
There probably was a great deal said about it 
by :Mr. Bobker. 40 
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David E. Bernstein, cross. 

Q Not "probably," to your knowledge; to 
your present recollection. A I have no exact 
recollection as to the form of the language or 
the manner in which it was stated. My recollec-
tion can only go generally as to the topics that 
were taken up. I have had a great many things 
happen in n1y office since that time. 

Q "\iVhen you said that voting control agree-
ment hinged on the chattel mortg·age, that is a 
sort of a hazy recollection on your part 1 A 
The whole thing is more or less hazy in my rnind, 
yes. There are only a few things that stand out 
in my recollection. 

Q And those two things are that the chattel 
mortgage was to be corrected and that something 
was said about giving Nickolopoulos a voting 
control agreement 1 A Yes, and that was the 
first time that was brought up. 

Q And what the connection between thein was 
you don't know now, if any 1 A Yes, I do know 
that the connection had to be on the topic of the 
protection of his money there. That was the 
whole reason for the chattel mortgage. 

Q Who said so 1 A I said so. 
Q You are the only one 1 A That is the 

way that the matter was brought up to me. They 
were to be equal partners in this company, but 
temporarily he was financing them. 

Q And had equal control 1 A They were to 
have equal control as is evidenced by the agree-
ments that were drawn. 

Q Equal partners and equal control 1 A 
Absolutely. The certifi.cate of incorporation and 
the agreements drawn up clearly show that. 
There should not be any testimony needed on 
that. 

161 
David E. Bernstein, cross. 

Q What do you mean by '' equal partners'' ¥ 
A These four men were to be equal partners in 
this business. These three young men did not 
have their share to put up. He was a sort of 
an uncle of theirs, or a real uncle ; I don't know 
what his relationship is, but he was there to put 
them into business, to assist them in going into 
business. He was in the position of a sort of 
a friendly relative, putting in an additional 
amount, for which he was to be protected while 
it was being paid back to him out of the profits. 
The agreement very clearly brings · that out, 
which shows the intention of the whole proposi-
tion, that in order to protect his additional 
moneys, which were to be paid to him out of the 
profits in a certain manner, he was to receive 
a chattel mortgage as security. 

Q He wasn't to receive anything else as se-
curity, was he1 A I don't think so; he had a 
one month chattel mortgage on that business. 

Q Nir. Nickolopoulos didn't have over twenty-
five per cent of the stock 1 A No; he wasn't to 
have any more than that. 

Q And he wasn't to draw more than twenty-
five per cent. of the profits, was he 1 A I don't 
think so. Not up to the point that I left this 
proposition. 

Q At the ti1ne of the conference in your office 
when Bobker was the1·e, di<l anybody say any-
thing as to how the fifty per cent. voting control 
agreement would add anything to the protection 
which Nickolopoulos already had under his mort-
gage 1 A l:Ie might have said that; I .. don't 
know that exactly. 

Q Did anybody say it 0? A I don't remember 
the exact conversation as to how it would add to 
it. The adding of any additional protection 
would help the situation, from Mr. Nickolo-
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David E. B ernstein, re-direct. 

poulos' standpoint, for the protection of his 
money. 

Q What agreement had they reached with 
reference to this fifty per cent. voting matter 
when they left your office 1 A None so far as 
I know. 

10 Q They didn't come to an agreement there? 
A Oh, no. 

Q The present defendants took one attitude 
that they wouldn't give any such agreement, and 
Nickolopoulos said that they ought to, didn't he 1 
A As far as I remember they didn't come to-
gether on the proposition. 

Q What arrangement was reached as to who 
was to redraw this chattel mortgage 1 A I 
don't think there was any agreement made there; 

20 the only thing I knew, that the thing simply 
dropped out of my office after that point, and I 
never heard from them after that. 

Q They had a discussion and never came 
back1 A I don't remember anything definite 
having come out of it. 

Re-direct exa1nination by Mr. Conlon. 

Q Do you know whether you drew the second 
chattel mortgage 1 A I don't think I did, no. 

3 0 This is dated in June; I think I was out of the 
transaction by that time. My name isn't on it. 

Q Do you know whether or not Nickolopoulos 
received any notes for this indebtedness 0? A lt 
is hard for me to remember that; I don't remem-
ber. I have a vague recollection that he did, but 
I wouldn't be sure about it. 

Q At the time of this conference in your 
office, when Mr. Bobker was there, was there 
any agreement presented to the parties for execu-

40 tion 1 A I cannot say absolutely. 
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E1naniiel Pappa.theodore, direct. 

Q Would you say that that agreement of June 
9th was not presented to them 1 A I think this 
all happened before June 9th at my office. 

Q Will you look at the agreement of June 
9th 1 A I don't think I ever saw it. 

Mr. Murray: What was the date of the 10 
conference at your office 1 

\i\Titness: I cannot fix the exact date, but 
I am merely assuming that it was sometime 
in May, about the time that the first chattel 
mortgage expired. 

Mr. Murray: I referred in the last ques-
tion to the time when they had the argu-
ment and went away and Bobker was there. 

vVitness: Yes. 

EJ\tfANUEL PAPP ATHEODORE, sworn for de-
fendants: 

Direct examination by Mr. Conlon. 

Q You are the chef in the Goody Shop 1 A 
Yes. 

Q How long have you been a chef there 1 A 
I think a week or week and a half after the place 
opened. 

Q You have been chef ever since 1 A Yes. 
Q Do you remember the time that George 

Ferris got out of there 1 A Yes. 
Q You were chef then 1 A Yes. 
Q vVho bought George Ferris' stock 1 A 

:Myself. 
Q How much did you pay for it "? A $11,000. 
Q How much cash did you give him 1 A 

$6,500, and he owed me $500, that made $7,000, 
and I paid $4,000 in notes. 
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Emanitel Pappatheodore, cross. 

' Q Have you paid those notes since f A Yes. 
Q Do you own that stock absolutely nowf A 

Yes. 
Q The stock is yours f A Yes. 
Q The full $11,000 has been paid f A Yes. 
Q You had no connection with the corpora-

l O tion itself before that time, did you f A No. 
Q Who has been running the business there 

the last year or two; who has been managing the 
business f A Sarantis. 

Q How much time has Nickolopoulos been 
spending there f A He comes down twice a 
week and spends one or two hours when he comes 
down. 

Q And who does the buyingf A Sarantis, 
he does the n1ost of the buying. Very few ~1:r. 
Nickolopoulos buy, and I do the buying in the 

20 kitchen, everything. 
Q Did you know about the agreement that 

Ferris had with Nickolopoulos about offering the 
stock to the corporation and the other partners 
before he could sell it to a strangerf A Mr. 
Ferris, he told me, and be showed the paper that 
they signed; he gave then1 ninety days. If they , 
didn't ask him to sell it to them, then he had the 
right. 

Q And after that you bought it from him 1 
30 A Yes. 

Cross examination by Mr. Murray. 

Q When did you buy it; when did you buy 
this stock f A I think it was the tweuty-seventh 
of May, 1926, if I am not mistaken; sometime in 
May. 

Q ,¥here is your stock certificate now? 
Where do you keep your stock certificate now? 

40 A I got it in the safe. 

165 
Emanu ,el Pappatheodore, cross. 

Q In the store1 A No, sir. 
Q Your own safe1 A Yes. 
Q Whereabouts f A In the bank. 
Q What bank 1 A Fidelity. 

' -< 

~1:r. Conlon: Did you pay F,erris $6,500 
the first day, or pay a deposit at first 1 10 

Witness: vVhen Mr. Ferris he transfer 
his stock to me, I gave him check for $6,500. 

. Q You went to Mr. Nickolopoulos and asked 
to have this stock transferred to your name, 
didn't you 1 A Yes. 

Q You gave him this paper (witness shown 
paper), didn't you 1 A Yes. 

Q Was there anything said about the vot-
ing agreement then 1 A Yes. 

0 Q About the fifty per cent. voting agreement 
then 1 A He told me, but I don't sign any 
agreement about the voting. 

Q \iVhat did you say when he mentioned it to · 
you 1 A He to]d me that he don't know me 
at all. 

Q When he mentioned the voting agreement 
to you, what did you say to him about that? A 
I told him that have nothing to do with n1e; I 
don't sign no paper about the voting part of it. 

:Mr. Conlon: At the time you gave that 
notice, you had all of your stock f 

vVitness: Yes, all. 

Q You said you were going to vote your 
twenty-five shares regardless of that agreement, 
didn't you 1 A :Mr. Ferris told me that. 

Q You told lVlr. Nickolopoulos you were going 

30 

to vote your twenty-five shares, agreement or no 
agreement, didn't you 0? A I don't understand. 40 
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Q You told Mr. Nickolopoulos you were go-
ing to vote your twenty-five shares whether 
there was a fifty per cent. voting agreement or 
not, didn't you 1 A No. 

Q What did you say about voting your stock1 
A He told me he don't know me at all, and 

1 O that stopped the conversation. He said, '' I don't 
know you at all; I don't know who you are.'' 

20 

30 

40 

Mr. Conlon: That is my case, except on 
this line of proof; I have employees from th~ 
store to show the relative amount of work 
that these different parties did; I also have 
a number of salesmen who dealt with this 
store, to show the conduct of the business. 
That testimony will take some little time. 
I don't feel that it is very material, ex-
cept there was such testimony offered by the 
complainant. 

The Court: The agreement provided that 
Nickolopoulos was to spend only a portion of 
his time there; the others were to spend all 
the time there. 

Mr. Conlon: The only purpose was to 
controvert his statement that he was the 
manager of the business, as he testified, and 
that he was running the business. 

The Court: I don't see how that has very 
much bearing. 

Mr. Murray: I only put it in, to avoid 
any possible inference to the effect that 
because Nickolopoulos had a fifty per cent. 
voting agreement, that he simply neglected 
the affairs of the corporation entirely. I put 
it in to rebut any possible inference along 
that line. 

vVe have no rebuttal. 
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The Court: Mr. Murray, you may submit 
your brief or memorandum a week after re-
ceiving the testimony, and Mr. Conlon will 
have a week to reply. 

Exhibit C. 1. 

Lease. 

( Summary of Pertinent Provisions) 

Dated March 23, 1923. 

10 

Leased by owner to complainant and defend-
ants, Sarantis Ferris and Kypros as individuals, 
"being partners" of 907-915 Broad Street, 
Newark, N. J. for purpose of confectionery and 20 
luncheon business from May, 1923 to l\!Iay 1, 1933 
for $8500. per year payable monthly. 

The lease contains a provision that it may be 
assigned to a corporation being formed by the 
lessees but that "the liability of the party of the 
second part (i. e. lessees) is to continue." 

Exhibit C. 2. 

rrRIS AGREEMENT made and entered into the 
fifth day of April, Nineteen Hundred and Twenty-
three, BETWEEN : Thomas I(. Nickolopoulos, party 
of the first part, George Ferris, party of the 
second part, Emanuel I(ypros, party of third 
part, and Angelo Saran tis, party of the fourth 
part, all of the City of Newark, County of Essex 
and State of New Jersey. 

30 

vVrTNESSETH: ,VHEREAS the aforementioned 
parties have heretofore procured a lease for a 40 
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store at #907 Broad Street, Newark, New 
Jersey, to be used as a confectionery shop; 

AND WHEREAS the aforementioned parties are 
today incorporating themselves in a body cor-
porate under the name of the Goody Sweet Shop, 
Inc., for the purpose of conducting the business 

10 of manufacturing, buying and selling of confec-
tionery, sodas, candies, etc. ; 

AND W HEREAs, the party of the second part, 
the party of the third part and the party of the 
fourth part are to devote their entire time in the 
said business and the party of the first part is 
to devote a part of his time to the said business. 

Now THEREFORE, For One Dollar and other 
valuable considerations, each to the other in 
hand paid, receipt of which is hereby acknowl-

2 o edged and mutual promises and covenants here-
inaHer set forth, it is agreed as follows: 

1. The party of the first, second, third and 
fourth part are each to draw from the income 
of the business the sum of Fifteen Dollars 
($15.00) each and every week, payable on Satur-
day evening of each week, until all n1ortgages , 
and other debts of the business are settled. 

2. It is understood and agreed that all dis-
bursements are to be made and checks signed by 

3 0 Thomas K. Nickolopoulos and Angello Sar antis. 

40 

3. It is understood and agreed that Thon1as IL 
Nickolopoulos, party of the first part, is to loan 
to the corporation the amount needed for the 
complete setting up of the business and that he 
is to receive, therefore, promissory notes of the 
corporation and a chattel mortgage to secure the 
said notes covering all of the assets of the cor-
poration including the lease. These notes and 
the chattel mortgage are to be executed as soon 

169 
Complainant's Exhibits. 

as the said store is fully equipped and the 
amount of the said loan is determined. 

4. After the commencement of business, it is . 
understood and agreed that the party of the sec-
ond part, party of the third part and party of the 
four th part, are not to engage in any other line 
of business but will give their entire time and at- IO 
tention to the promotion of the welfare of the · 
said business. 

5. It is further understood and agreed that · 
no shares of stock of the corporation are to be 
sold to any outsiders, excepting upon the follow-
ing condition: The said stock shall first be 
offered to the corporation and to the other stock-
holders and the said corporation and stock-
holders shall have an option for a period of 
thirty days in which to purchase the same. If 20 
this option is not taken and the stock purchased, 
then the same may be sold to any outside person. 
The corporation shall have the first option or 
preference in the purchase of said stock. In the 
event of such a sale or attempted sale, an ac-
count and investory shall be taken of the assets 
of the corporation and the true value of each share 
shall be ascertained and the said corporation and 
the stock-holders or any of them, shall have the 
option of purchasing the said shares at the true 30 
value of the shares shall be ascertained and the 
said corporation and the stock-holders or any of 
them, shall have the option of purchasing the 
said shares at the true value of the shares com-
puting the increase in the sale above the par 
value and the good will of the business may also 
be taken in consideration in estimating such sale. 
In the event of a dispute, a Board of Arbitra-
tion shall be appointed, consisting of three men, 
one man to be appointed by the proposed seller 
of the stock, one man to be appointed by the cor- 40 



170 
Complainant's Exhibits. 

poration and these two men and these two men 
to employ a third man as umpire, and a majority 
of this board shall decide all questions as afore-
mentioned. 

6. It is further understood and agreed that 
an inventory and account be taken every three 

10 months and profits shall be apportioned at such 
times equally between the partners. . 

IN WITNESS \¥HEREOF, the said parties have 
hereunto interchangeably set their hands and 
seals the day and year first above written. 

Tha. Nickolopoulos, 
George Ferris, 
Emanuel J. Kypros, 
Angelo Sarantis. 

2 o Signed, Sealed and Delivered 
in the presence of, 

30 

40 

DAVIDE. BERNSTEIN 

Exhibit C. 3. 
( Corporation lVIinute Book) 

(Summary of Pertinent Portion of Contents) 

1. Contains copy of certificate of incorpora-
tion of the '' Goody Sweet Shop Inc.'' dated and 
acknowledged April 5, 1923, signed by complain-
ant, George ~-,erris, and defendants I{ypros ancl 
Serantis; by the terms of such certificate the 
corporation is ernpowered to acquire a lease on 
907 Broad Street, Newark and at that address 
and elsewhere to operate a confectionery busi-
ness, and to buy, sell and deal in merchandise of 
all kinds; by the terms of such certificate the 
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corporation was authorized to issue 2000 shares 
of common stock of a par value of $50. each, the 
four incorporators subscribing for 25 shares 
each, the aggregate of which ($5000.) consti-
tuted the capital with which it commenced busi-
ness; the certificate of incorporation contained 
the followed provision. 

'' SEVENTH : The shares of stock of this cor-
poration shall not be assignable until the share 
holder, desiring to dispose of the sa1ne, shall 
first give a written notice to the corporation that 
he desires to dispose of the same ; and this cor-
poration and any stock holder there .of shall have 
an option for a period of thirty days to purchase 
the same before the said stock n1ay be assigned 
to any outside party.'' 

2. The by laws provided for a board of four 
directors elected by the stockholders, each of 
whom should have one vote for each share of 
stock held. 

3. The officers consisted of President, a Vice-
President, a Secretary and a rrreasurer, all to be 
''appointed'' by the Board, the first two of 
whom should be members of the Board and the 
latter two who need not be; a majority of the 
members of the Board to constitute a quorum. 

4. The by laws contain the following pro-
v1s1on: 

"31. Shares of the capital stock of the com-
pany shall be transferred only on the books of 
the cornpany by the holder thereof in person, or 
by his attorney, upon surrender and cancella-
tion of certificates for a like nun1ber of shares. 
rrhe shares of stock of this corporation shall not 
be assignable until the share holder, desiring to 
dispose of the same, shall first give a written 

10 

20 

30 

40 
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notice to the corporation that he desires to dis-
pose of the same; and this corporation and any 
stockholder thereof shall have an option for a 
period of thirty days to purchase the same be-
fore the said stock may be assigned to any out-
side party." 

10 5. The minutes show that the proper organi-
zation meetings were duly held and that 
complainant and the defendants Ferris, I{ypros 
and Serantis were elected directors, and that 
complainant was elected President, Kypros, Vice 
President, Ferris, Secretary and Sarantis, 
Treasurer (all of whom so far as the minute 
Book shows are still such officers and directors) ; 
that Board of Directors was authorized from time 
to time in its discretion to issue entire capital 

20 stock of corporation and that the Board author-
ized the officers to issue stock certificates '' of the 
full paid capital stock of this c01npany to the 
amount of Five Thousand Dollars ($5000.)." 

30 

Exhibit C. 4. 

THIS AGREEMENT made and entered into the 
Twenty-seventh day of April, 1923, between 
THOMAS I{. N rCKOLOPOuLos, party of the first part, 
GEORGE FERRIS, party of the second part, 
EMANUEL l(YPRos, party of the third part and 
ANGELO SARANTIS, party of the fourth part, 

all of the City of Newark, County of Essex and. 
State of New Jersey; 

w ITNESSETH : w HEREAS the aforesaid parties 
have entered into an agreement heretofore to 
form a corporation by the name of Goody Sweet 

40 Shop, Inc.; 

J 

I 
I 
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WHEREAS, the said corporation has been 
formed and each of the above parties have sub-
scribed for twenty-five shares of a par value of 
Fifty Dollars ($50.00) amounting to the sum of 
One Thousand Two Hundred and Fifty Dollars 
($1250.00) each or a total of Five Thousand 
Dollars; 10 

AND WHEREAS, the actual capital necessary to 
commence business is about Twenty-five Thou-
sand Dollars ($25,000.00) ; 

AND WHEREAS, the said THOMAS K. N rcKOLOPou -
Los, in addition to his share of One Thousand 
Two I-I undred and Fifty Dollars ( $1250.00), has 
advanced the sum of Ten Thousand Dollars ($10,-
000.00), the reinaining Ten Thousand Dollars 
($10,000.00) being represented by credit given by 
various dealers in equipment, fixtures and stock. 20 

Now THEREFORE, in consideration of the above 
presents and of the sun1 of One Dollar, each to 
the other in hand paid, receipt of ·which is hereb) · 
acknowledged, it is agreed as follows: 

1. That the amount advanced by Thomas IC. 
Nickolopoulos, is to be repaid to hin1 in the 
f ollo,ving n1anner: Each of the other three 
parties hereby agrees to give a personal pron1is-
sory note to the said Thomas IC. Nickolopoulos 
for one-fourth of the excess above One Thousand 30 
Two Hundred and Fifty ($1250) which the said 
Tho1nas I{. Nickolopoulos actually advanced. 
The said notes are each to be dated April 
1923 and to be n1ade payable on deinand but to 
bear an endorsernent on the back that same n1ay 
not be demanded except in accordance v,·ith this 
agreement; said notes to bear interest at the 
rate of six per cent. per annun1 and to be made 
payable at the American National Bank of Ne,v-
ark, New Jersey. 40 
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2. It is understood and agreed that the said 
sum so advanced by Thomas IC. Nickolopoulos 
shall be due and payable to him by each and 
every one of the other three parties as soon as 
the larger obligations to outside creditors have 
been paid off, such as refrigerator and L. Barth 
& Son; but it shall not be necessary to wait for 
the entire payment of the soda fountain. 

3. It is understood and agreed that all of the 
surplus capital, except such as is absolutely nec-
essary for the conduct of the business and the 
payment of current bills, shall be used in re-
duction of the debt of the said Thomas I{. Nic-
kolopoulos. It is further understood and agreed 
that the parties herein make this agreement not 
only as individually but as directors and stock-
holders of the aforesaid company and this agree-
ment shall be binding not only upon the indi-
vidual but also upon the corporation. 

4. It is further understood and agreed that to 
secure the payment of this money the corporation 
will give a chattel mortgage to the said Thon1as 
IC Nickolopoulos, covering the entire assets qf 
the corporation, including fixtures, merchandise, 
equipment, good will, and all other goods and 
chattels owned by the corporation. 

IN WITNESS WHEREOF, the parties have hereunto 
set _ their hands and seals the day and year first 
above written. 

THA. NICKOLOPOULOS 
GEORGE FERRIS 
EMANUEL J. I{YPROS 
ANGELO SARANTIS 

Signed, Sealed and Delivered 
in the presence of 

DAVID E. BERNSTEIN. 

(SEAL) 
(SEAL) 
(SEAL) 
(SEAL) 

r 
I 

, I 

\' 
I 

175 
Complainant's Exhibits. 

Exhibit C. 5. 
( Summary of chattel rnortgage) 

Dated (no date) made by the Goody Sweet 
Shop Inc. to complainant to secure payment of 
$10,000. in one month with interest. It covers 
the lease on 907 Broad Street, the good will of 
the business and the mortgagor's chattels on the 
leased premises. It was proved before David E. 
Bernstein April 27, 1923, recorded in Essex 
County Registers office April 28, 1923; was can -
celled of record February 18 1924. The consid-
eration affidavit by complainant shows that the 
consideration of the n1ortgage was $10,000. cash · 
over the amount paid by him for his 25 shares 

10 

of stock, advanced by hin1 to the n1ortgagor 
"with which to enter into said business at 907 20 
Broad Street, Newark, N. J. '' 

Exhibit C. 6. 
( Sun1n1ary of chattel rnortgage) 

Dated; June 9, 1923, made by the Goody 
Sweet Shop Inc. to complainant to secure pay-
ment of $10,000. on Decen1ber 9, 1924, with in- 30 
terest at 6% from April · 7, 1923. It covers the 
1nortgagor's chattels at 907 Broad Street, New-
ark, the lease and good will and other present 
and after acquired assets of the 1nortgagor. It 
·was proved June · 9, 1923 before David Bobker 
and was recorded Essex County Register's office, 
June 11, 1923 and was cancelled of record Feb-
ruary 2, 1926. The consideration affidavf t shows 
that the consideration thereof was $10,000. ad-
vanced by him to the n1ortgagor by way of vari- 40 
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ous payments by him on its behalf for fixtures, 
merchandise and other assets acquired by it 
(names of the recipients of such payments the 
several dates and amounts thereof are set forth 
in the mortgage and aggregate $10,000.) 

Exhibit C. 6a. 

AGREEMENT, made this 9th day of June, 1923, 
between GEORGE FERRIS, EMANUEL K YPROS and 
ANGELO SARANTIS, all stockholders of Goody 
Sweet Shop, Inc., a corporation organized under 
the laws of the State of New Jersey, parties of 
the first part, and THOMAS K. N ICKOLOPOULos, 
party of the second part : 

WHEREAS, parties of the first part are the hold-
ers of seventy-five shares of stock, and party of 
second part the holder of twenty-five shares of 
stock; 

AND WHEREAS, it is the desire of the parties of 
the first part to protect party of second part 
so that he may have a fifty per cent vote on any 
and all propositions concerning the corporate 
business and which may be brought up at any 

3 0 corporate meeting: 

40 

Now, THIS AGREEMENT WITNESSETH, despite any 
contrary provision in the certificate of incorpo-
ration or the by-laws: 

Thomas K. Nickolopoulos is to be entitled io 
a fifty per cent. vote either at a stockholders' 
meeting or at a directors' meeting, in connection 
with any proposition or matter pertaining to the 
affairs of Goody Sweet Shop, Inc., and which 
may be brought up at any meeting of the stock-
holders or of the directors. The said Thornas I{. 

t 
Ii 
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Nickolopoulos shall have this fifty per cent. vote 
despite the fact that he is only the holder of 
twenty-five shares of the capital stock. 

This agreement is signed by the parties as in-
dividuals and also as stockholders and directors. 

IN WITNESS WHEREOF, the several parties have 
set their hands and seals, as individuals and as 10 
stockholders and directors, the day and year first 
above written. 

Name Stockholder's Residence No. of Shares. 
GEORGE FERRIS (SEAL) 
ANGELO SARANTIS (SEAL) 
THA. NICKOLOPOULOS (SEAL) 
EMANUEL J. KYPROS (SEAL) 

Witness: 

CAROLINE PREUSS. 2 0 

Exhibit C. 7. 

E'xhibit C. 7-was read into the testimony by 
consent 0£ counsel, due to the fact that the orio•_ 
inal could not be found-it is as follows- i:, 

See Page 62 of testimony. Newark January 21 
1926. ' ' 

Today, I offer, to sell my share of the Goody 
Sweet Shop Inc. 907 Broad Street to the cor-
poration as our paper reads, for one rnonth, for 
today start. 
Then follow the signatures: 
George C. Ferris 
:Mike Kypros 
Poppatheodore 
Nickolopoulos 
Angeloe Serantis 

30 

40 
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Exhibit C. 8. 

Newark, N. ,T. 

Goody Sweet Shop, Inc. 
907 Broad Street, 

Newark, N. J. 

Gentlemen: 

May 27, 1926. 

I have this day purchased the shares of stock 
in the above named Company from George Fer-
ris, his certificate being #2 bearing date April 
21, 1923 for 25 shares. 

I have his certificate in my possession and re-
quest that you issue a new certificate to n1e so 
that I may surrender the old one. 

EMMANUEL PAP ATHEODORE. 

Exhibit C. 9. 

To THE STOCKHOLDERS OF Goo DY SWEET SHOP, 
!Ne.: 

KINDLY TAKE NOTICE that the annual n1eeting 
of the stockholders will be held at the office of 

30 David Bobker, 972 Broad Street, Newark, New 
Jersey, on Tuesday, May 25, 1926 at 3 :30 P. )VI, 

At said meeting, directors are to be elected, 
officers are to be elected and such other business 
is to be transacted as shall be deemed necessary. 

DAVID BOBKER, 
Attorney for Goody Sweet Shop, Inc. 
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Exhibit C. 10. 

Goody Sweet Shop, Inc., 
907 Broad Street, 

Newark, N. J. 

Gentlemen: 

Newark, New Jersey, 
May 27th, 1926. 

I have this day assigned to Emanuel Pappa-
theodore all of my stock in the above named com-
pany and there£ ore wish to tender my resigna-
tion as Secretary, to take effect immediately. 

GEORGE FERRIS . 

Exhibit C. 11. 

( Summary of complainants stock certificate) 
Certificate No. 1 for 25 shares of capital stock 

of The Goody Sweet Shop Inc., dated April 21, 
1923, in the usual form without mention of any 
restriction on its transfer or of any pre-emptive 
right thereto by the corporation except that on 

10 

20 

the face thereof there is stamped by a rubber 
stamp the unsigned legend "NOT Assignable 
except in accordance with By Laws." It was SO 
signed by complainant and by defendants 
I(ypros, Ferris and Serantis without any desig-
nation of the capacity in which or reason why, 
they so signed. 
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Exhibit C. 11A. 

Consists of a series of complainant's paid 
checks dated from April 7, 1926 to May 28, 1926 
by which, in fact, complainant disbursed the pro-
ceeds of the loan of $10,000 made by him to the 

1 o corporation secured by the chattel mortgages 
(Exhibits C. 5 and C. 6). 

20 

30 

40 

Exhibit C. 12. 
(Summary of Stock Transfer Book) 

Shows nothing as it had never been written up 
and no entries were ever made therein. 

Exhibit C. 13. 

(Summary of Stock Certificate Book.) 

By its stubs shows that on April 21, 1923 there 
was issued to complainant and the defendartts 
Kypros, Serantis and Ferris twenty-five shares 
each of the .capital stock of the corporation bear-
ing certificate Nos. 1 to 4 both inclusive and that 
there were never any other certificates issued. 

Arthur W. Cross, Law Printer, 66-67 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

THOMAS M. N ICKOLOPOULOS, 

Complainant-A prpellant, 

VS. 

ANGELO SERANTIS, et al., 
Defendants-Respondents. 

On Bill, etc. 

On Appeal. 

COMPLAINANT-APPELLANT'S BRIEF. 

The above matter comes before this Court on 
appeal by complainant from decree of Court of 
Chancery dismissing the bill. 

The bill was filed to compel specific perform-
ance of the following agreement: 

"AGREEMENT, made this 9th day of 
June, 1923, between GEORGE FERRIS, 
EMANUEL KYPROS and ANGELO SAR-
ANTIS, all stockholders of Goody Sweet 
Shopi Inc., a corporation organized under the 
laws of the State of New Jersey, parties of 
the first part, and THOMAS K. NICKOLO-
POULOS, party of the second part: 

VVB:EEEAS, parties of the first part are 
the holders of seventy-five shares of stock, 
and party of second part the holder of 
twenty-five shares of stock; 

AND WHEREAS, it is the desire of the 
parties of the first part to protect party of 
seeond part so that he may have a fifty per 
cent .. vote on any and all propositions con-
cerning the corporate business and which 
~ay be brought up at any corporate meet -
ing: 

NOW, THIS AGREEMENT WITNESS-
ETH, despite any contrary provision in the 
certificate of incorporation or the by-laws: 

Thomas I{. Nickolopoulos is to be entitled 
to a fifty per cent. vote either at a stock-
holders' meeting or at a directors' meeting, 



2 

in connection with any proposition or matter 
pertaining to the affairs of Goody Sweet 
Shop, Inc., and which may be brought up at 
any meeting of the stockholders or of the di-
rectors. The said Thomas K. Nickolopoulos 
shall have this fifty per cent. vote despite 
the fact that he is only the holder of twenty-
five shares of the capital stock. 

This agreement is signed by the parties as 
individuals and also as stockholders and di-
rectors. 

IN WITNESS WHEREOF, the several 
parties have set their hands and seals, as in-
dividuals and as stockholders and directors, 
the day and year first above written.'' 

Stockholder's No. of 
''Name Residence Shares 
"GEORGE FERRIS (SEAL) 
''ANGELO SARANTIS (SEAL) 
"THA NICKOLOPOULOS (SEAL) 
'' EMANUEL J. KYPROS (SEAL) '' 
"Witness: 

CAROLINE PREUSS.'' 

Outline of Facts. 
Complainant, and three of the defendants 

(Kypros, Sarantis and Ferris) formed a cor-
poration called the Goody Sweet Shop, Inc., 
to conduct a luncheon and confectionery business. 
Each owned twenty-five (25) shares of the one 
hundred (100) shares of stock which comprised 
its capital, for which each paid twelve hundred 
and fifty dollars ($1,250). 

Complainant asserts and defendants deny, that 
from the beginning he refused to embark on the 
enterprise because as the three defendants were 
friends ( two of them relatives) he would be in 
the position of a minority stockholder, and that 
they, to remove this objection, agreed that he 
should have a voting power equal to their com-

3 

bined voting power ( although he would hold only 
one-fourth (¼) of the stock) and that he should 
be the President. 

It was agreed that the corporation and each 
stockholder should have a pre-emptive right in 
respect to the shares of each, as against an out-
side purchaser thereof. This was made a part 
of the certificate of incorporation and by-laws 
(pp. 171-172). 

Complainant loaned the corporation ten thou-
sand dollars ($10,000) with which to commence 
business. This was secured by a mortgage on all 
of the corporation's assets (Exhibit C. 5, p. 175). 
This was discovered to be defective and was 
cancelled. A new mortgage was given (Exhibit 
C. 6) and was paid and cancelled. 

Complainant, when preparations were under 
way for the commencement of business, but be-
fore it had actually commenced, discovered that 
the lawyer (Mr. Bernstein) who had attended 
to the drawing of all papers had omitted the 
voting agreement. 

Complainant then demanded that such an 
agreement be signed and it was signed by the 
three defendants. (See Exhibit C. 6a, p. 176.) 

Subsequently, the defendant, Ferris, desiring 
to sell his stock, procured complainant's consent, 
with the understanding with the remaining two 
original stockholders and complainant that the 
corporation would buy his, Ferris', stock. Hav-
ing obtained complainant's consent to the sale, 
Ferris stated that he had changed his mind and 
did not intend to sell. Several weeks later, 
Ferris, without complainant's knowledge, sold 
his stock to the defendant, Pappatheodore, for 
eleven thousand dollars ($11,000). The latter, 
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it is admitted, bought with full knowledge of the 
voting agreement. Pappatheodore then denied 
that he was bound by the agreement, and de-
manded of complainant, as President, of the cor-
poration, that he transfer the stock on its books 
and he and the other defendants threatened to 
out-vote and oust complainant from an active 
participation in the affairs of the corporation 
and called a meeting of the stockholders (Ex-
hibit C. 9, p. 139). Complainant refused to 
transfer the shares and filed his bill. 

POINT I. 
The voting control agreement (Exhibit C. 6a, 

page 176) fixes no time when it is to terminate. 
It is, therefore, perpetual in its operation. 

Complainant contends that as the agreement 
was to protect him as a minority stockholder 
( and not as a holder of the chattel mortgage) it 
continues in perpetuity. 

Defendants contend that the agreement was to 
protect him only as the holder of the chattel 
mortgage, and that as the chattel mortgage ha 's 
been paid, the voting agreement is terminated. 

Complainant seeks to enforce the agreement 
as written. 

Defendants seek its r~formation by having 
written into the same a clause whereby it ter-
minates on payment of the chattel mortgage. 

The rule is: 
"Every contract is prima facie, permanent 

and irrevocable, and it lies on a person who 
says that it is revocable or determinable to 
show either some expression in the contract 
itself or something in the nature of the con-
tract from which it is reasonably to be im-
plied that it was not intended to be per-
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manent and irrevocable but was to be in 
some way or other subject to determination.'' 
( Corp. J ur. 13, p. 628. Citing St. Barnabas 
Hospital v. Minn., etc., Co., Minn. 254, 70 
N. W. 1126; 40 L. R. A. 388; Llanelly v. 
Landon, etc., R. R. Co., L. R. 8 Ch. 942.) 

"Apart from contracts, which from their 
inherent nature, imply a power of revocation, 
it would seem that the intention of the parties 
to an agreement, that it should be perpetual 
and without limit as to duration, could not 
be more properly expressed than by the 
silence as to any time limit, or power of rev-
ocation. Although there appears to be 
some authority to the contrary, the rule seems 
to be that when no limitation is expressed in 
the agreement, neither party can terminate 
it without the consent of the other, unless 
the nature of the contract itself indicates 
with sufficient clearness that the parties must 
have intended some other determination." 
(R. C. L. 6, p. 895.) (Citing West. Un. Tel. 
Co. v. Penn. Co., 129 Fed. 849, 64 C. C. A. 
285; 68 L. R. A. 968; McKell v. Chesapeake, 
etc., Co., 175 Fed. 329, 99 C. C. A. 109.) 

The court below erroneously held (p. 40) that 
the burden rested on complainant to prove that 
the agreement was perpetual. 

The very absence of a time limit n1akes it 
perpetual. The burden rested on defendants, if 
they ·would limit its duration, to marshall suffi-
cient evidence to entitle them to have the agree-
ment reformed. This the court below expressly 
held (p. 41) they failed to do. 

The agreement in question must "be distin-
guished from those contracts dealing with ,vhat 
is essentially a personal relationship, such as 
contracts of employment, of partnership and of 
principal and agent, and the like. This was the 
class of contracts to which the excerpt ( Corp. 
J ur. 13-604-630) quoted by the Court below ( on 
p. 42) related. 
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The leading cases on the subject are: West. 
Un. Tel. Co. v. Penn. Co., 129 Fed. 849, 64 C. C. 
A. 285, 68 L. R. A. 968; M cl( ell v. Chesapeake 
Co., 175 Fed. 329; 99 C. C. A. 109. 

In the former of · those cases, the Court said, 
in respect to the rule of implied terminability: 

'' All the contracts are, so far as I know, 
contracts which involve more or less trust 
and confidence, more or less of delegat~on of 
authority, more or _less of _the necessity ~f 
being mutually satisfied with · each other s 
conduct; more or less personal relation~ :irn-
tween the parties. But I am of the opinion 
that no such consideration applies to a case 
in which there is a grant or easement in the 
nature of a grant, of a 'way-leave' or of 
running powers, which is only another 1;0ode, 
according to my view of it, of expressing a 
'way-leave.' " 

The voting control agreement in question does 
not involve the personal equation or any relation 
of trust and confidence. In fact, that agreement 
was born of fear and distrust by complainant 
of his associates, the defendants. It was in the 

'' . "th" th nature of an agreement running wi 
stock. (For discussion of this phase of the mat-
ter, see Point IV.) 

The voting control agreement, in its essence, 
is a continuing negative covenant to refrain from 
out-voting complainant. It is not to be confused 
with agreements which call for affirmative per-
formance, such as, construction of buildings, de-
livery of goods, conveyance of real estate and 
the like. In such contracts the question arises 
as to when such act or acts of performance are 
to take place. If the time therefore is not fixed 
by the contract, it is necessarily assum~d _that 
the parties intended it to take place within a 
'' reasonable time.'' Continuing negative cove-
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nants, such as the agreement in question, stand 
on a wholly different footing . . Performance in 
such cases takes the form of mere inaction or 
inertness. In affirmative performance contracts, 
the question is "when" is performance to be 
made. In negative continuing covenants, the 
question is '' how long'' is such inaction to con-
tinue. 

To the former class the '' reasonable time'' 
doctrine is applicable and answers the question 
"when." To the latter class, it is inapplicable, 
and is no answer at all to the question "how 
long.'' 

While the question was not directly passed 
upon, it was touched upon by this Court in the 
case of 

Weinstein v. Sheer (98 N. J. L. 511, 120 
Atl. 679). 

Covenants of restriction relating to land and 
covenants not to engage in a given business, are 
familiar illustrations of continuing negative 
covenants. It could hardly be questioned that 
such covenants containing no limitat_ion of time 
would be deemed perpetual. 

The Court below was clearly in error in ap-
plying (p. 42) the doctrine of "reasonable time" 
to the contract. It reached its decision by ap-
plying that doctrine and then finding (pp. 43, 44) 
that the life of the chattel mortgage was the 
"reasonable time" for which the voting control 
agreement would continue. 

The '' reasonable time'' doctrine eliminated, 
there is nothing short of its reformation, on 
which the termination of the agreement can 
possibly be predicated, and the Court below 
expressly found (pp. 40, 41) that the evidence 
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adduced was not sufficient to entitle the defend-
ants to reformation. (For discussion of Refor-
mation, see Point III.) 

The Court below, at the final hearing, at con-
clusion of complainant's testimony on the main 
case (p. 112) considered the agreement perpetual, 
or, as the Court below expressed it, ''general.'' 

Complainant's counsel then stated that his 
position in the matter would be to object to all 
testimony as to the meaning of the agreement 
on the ground that there was no ambiguity 
therein and that such evidence would violate the , 
parol evidence rule. 

Defendants' counsel then by consent procured 
leave to file a cross -bill or counter-claim for ref-
ormation, and the case was continued with on 
that theory. It is apparent that the Court 
below, when it came to consider, and render 
a decision in, the case, after the hearing, was in 
error as to the application of the "reasonable 
time" doctrine, and that that led it to depart 
from its original view as to the proper construc-
tion of the agreement. 

POINT II. 
While not express as to its duration, the 

phraseology of the voting control agreement 
(Exhibit C. 6a, page 176) is such that it implies 
that it is to be of perpetual duration. 

No reference is made to a mortgage. The ref-
erence is to stock. 

It first recites that the parties of the first part 
(defendants) hold seventy-five (75) shares and 
that the party of the second part ( complainant) 
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holds twenty-five (25) shares, and states as its 
purpose: 

'' To protect the party of the second part 
so that he may have a fifty per cent. vote on 
any and all propositions concerning the cor-
porate business and which may be brought up 
at any corporate meeting.'' 

The obvious intent was to prevent him from 
being out-voted. Following as it does the recital 
as to the disparity between the parties as to 
stock ownership and consequent voting power, 
the word "protect" obviously relates to and is 
designed to remove that disparity. 

It provides that it shall operate in respect to 
'' any and all propositions concerning the cor-
porate business and which may be brought up at 
any corporate 1neeting." (Italics ours.) 

Those expressions convey clearly the thought 
of permanence. This Court held Breiner v. Mar-
shall, 19 N. J. Eq. 537, that a covenant not to dig 
'' any n1arl'' was '' general both as to time, plac e 
and persons" (p. 547). If there was any doubt be-
fore, it is removed by the clause '' The said 
Thomas I{. Nickolopoulos shall have this fifty 
per cent. vote despite the fact that he is only 
the holder of twenty-five shares of the capital 
stock.'' 

The purpose of . the agreement is thereby ex-
pressly stated. The disparity of voting power, 
which the agreement was aimed at is a perma-
nent condition. The agreement which remedies 
it must, ther efor e, be deemed to be equall y per-
manent. 

Th e sile11ce of the agreement as to a time limit 
speaks as loudly and eloquently as words that 
the parties intended it to be perpetual. It 1s 
not uncertain or ambiguous in its meaning. 
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The Court below (p. 44) said in effect that to 
enforce the agreement would be to make an en-
tire new agreement for the parties and that it 
could not do. We submit that it did that very 
thing when it read into the agreement a time 
limit, i. e. date of payment of the mortgage and 
1n so doing it was in error. 

(Kuppersmith v. Del. Ins. Co., 84 N. J. L. 
271 at p. 1912): 

'' The law will not make a better contract 
for · the parties than they themselves have 
seen fit to enter into, or alter it for the bene-
fit of one party, and to the detriment of the 
other. The judicial function of a court of 
law is to enforce a contract as it is written." 

POINT III. 
The preponderance of the evidence showed that 

the voting control agreement (Exhibit C. 6a) page 
176) was intended by all as a permanent pro-
tection to complainant against being out-voted in 
the corporate affairs by the defendants. 

Erroneously conceiving that the burden of 
establishing the permanent character of the 
agreement rested on complainant, the Court be-
low found that he did not sustain that burden. 

Properly conceiving that the burden of estab-
lishing to the point of certainty the defendants' 
alleged right to reformation rested on defendants, 
the Court below properly found that they failed 
to sustain that burden. 

The rule as to the circumstances under and 
proof on which reformation will be granted is: 

'' The doctrine that a contract or deed will 
not be reformed for mistake, in the absence 
of fraud or imposition, uuless the mistake 
was mutual, that is, reciprocal and common 
to both parties, where each alike was under 
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the same misconception as to the terms of the 
written instrument, is the settled doctrine of 
Courts of Equity. 

"Courts of Equity do not grant the high 
remedy of reformation upon a probability; 
nor even upon the mere preponderance of 
evidence, but only upon a certainty of error." 

Gia1nrnares v. Allema 1nnia Fire Ins. Co., 
et. al., Errors and Appeals 1919, 108 Atl. 237 
at p. 239 (91 N. J. Eq. 114). 

An analysis, weighing and balancing of the 
testimony shows that not only did the defend-
ants fail to establish their case to a certainty 
and beyond a doubt, but the complainant has 
actually established his version of the matter 
by a great preponderance of the evidence. 

Complainant says that he is a man of up-
wards of forty-eight years and of wide business 
experience, and that when the matter was first 
talked over, was operating three confectionery 
stores, and that he , was worth in the neighbor-
hood of two hundred thousand dollars ($200,000) 
and in the enjoyment of considerable business 
credit (pp. 51, 52, 99, 101, 103); that defendants 
were fairly young men of practically no ex-
perience, ·possessed of no business credit and of 
little cash; the defendants admit that they did 
not have over six thousand dollars ($6,000) 
among them in December, 1922, which had 
dwindled to three thousand, eight hundred dol-
lars ($3,800) by l\1:arch or June of 1923 (pp . 
114, 119, 136, 142); that the defendants called 
complainant "Uncle" in recognition of his su-
perior age, ability and business experience (p. 
85). The testimony of Noble, Sobel, Fox and 
Gottschalk shows that it was because of com-
plainant's connection with the concern that credit 
was extended to it. 
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Defendants do not deny any of those fact:s, 
except that they claimed to have had considerable 
business experience. It was developed on cross 
examination, that such experience consisted of 
some experience in Bamberger's, in connection 

· with the soda-water-candy-lunch department, and 
five months' operation of a restaurant in White 
Plains (p. 114). Complainant says that the de-
fendants approached him (pp. 52, 53, 69, 70) 
and urged him to join them, and that the mat-
ter was talked over many times before he agreed 
to do so; this is corroborated (p. 85) by complain-
ant's nephew, William Nickolopoulos, who was 
the manager of the store where these talks were 
held. Defendants deny this and say that com-
plainant urged them to take him into the enter-
prise (pp. 115, 116, 135 ). 

It is impossible to believe that defendants' 
version on that point is correct, in view of the 
fact that they, in their own agreements, admitted 
that the concern needed twenty-five thousand dol-
lars ($25,000) in order to open, and that they 
had something less than six thousand dollars 
($6,000) all told. 

In further corroboration of complainant's ver-
sion on this point, we call attention to the fact 
that the first agreement (Exhibit C. 2) expressly 
provided that complainant was not to give his 
entire time to the business, while the defend-
ants expressly or impliedly, ,vere bound to do 
so. 

Complainant says that in the course of the first 
discussion of the proposition, that complainant 
demanded ( pp. 52, 53) and William Nickolopoulos 
(p. 86) says that the defendants offered, as one 
of the inducements to complainant, a 50% voting 
agreement. 
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The defendant Sarantis says (pp. 119, 133) 
that the subject of such agreement was never 
brought up by any one until June 9, 1923. The 
defendant I(ypros says it was brought up for 
the first time on the day of Mr. Bobker's visit 
(Bobker was complainant's counsel) to Mr. Bern-
stein's office (Bernstein incorporated the com-
pany) (p. 148); Mr. Bernstein says that the first 
he heard of such agreement was on the day of 
Bobker's visit to his office (p. 154). In this 
conflicting state of the testimony, we have three 
outstanding facts which tend strongly to prove, 
as a matter of probability, the truth of com-
plainant's statement s : 

1. Ordinary business prudence, born of his ex-
perience, required that with a minority stock-
holding, he, complainant, have adequate protec-
tion, in some form, against being ousted by a 
combination of the defendants, and 

2. Complainant, of large financial responsi-
bilit y, was personally liable on the leas e for th e 
rent (see lease Exhibit C. 1), which responsi-
bilit y, in the terms of dollars, amounted to 
eighty-five thousand dollars ($85,000). 

3. The voting control agreement could add 
nothing to the security afforded to complainant 
by the mortgage as it covered all of the cor-
porate assets. It could and did, however, very 
effectually protect him as a minority stock-
holder. 

We now come to the circumstances which led 
directly up to the signing of the voting control 
ngreement. 

Complainant says (pp. 57, 75) that Bernstein 
called him to his office on June 8th ( the day be-
fore the agreement was signed) and explained 
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that the mortgage was defective and that it 
would be necessary to redraw it, and that he, 
complainant, finding that the mortgage was de-
fective, felt that (p. 77) ~'he could not trust 
Bernstein any more" and (p. 58) "I cannot de-
pend on Bernstein any more,'' and that he re-
tained Mr. Bobker to represent him. Bernstein 
is not certain (p. 157) whether complainant called 
on him before Bobker was retained or not. 
Sarantis (p. 129) admits that complainant told 
him on June 8th what he had learned from 
Bernstein that the mortgage was defective, but 
insists that the meeting was not until next day. 
Complainant says (p. 76) that on June 8th, when 
Bernstein mentioned to him the matter of the 
mortgage, that he at once asked Bernstein 
whether the 50% agreement was in the corpora-
tion papers. 

The fact that the 50% agreement was not in 
the original papers, is accounted for by the 
fact that some of the defendants gave Mr. Bern-
stein the instructions regarding the organiza-
tion of the company, and that the complainant 
trusted the matter to them and Mr. Bernstein 
(pp. 54, 76). 

All agreed that on June 9th the three de-
fendants ( the original stockholders) complain-
ant, the latter's nephew and Mr. Bobker, met in 
Mr. Bernstein's office. 

As to what happened at that meeting, com-
plainant testifies as follows (pp. 58, 76): 

That he told Bernstein (pp. 15, 16) in the 
presence of the others, that the mortgage was 
defective, and '' that the papers were not right 
like we agreed before,'' and that he asked Bobker 
'' if there is any fifty per cent. control in the 
papers," and that Bobker had told him that 
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there was none, and complainant says that the 
defendants present then told him "You don't 
need it, the fifty per cent.; we will treat you 
right and we will not do no crooked business ; 
we act on the level, you not need it, the fifty 
per cent; control,'' and that he; complainant, in-
sisted on it as he '' needed protection'' and re-
minded them "that is the talk we have from the 
beginning because you are too good friends.'' 
Complainant denies that he made any threats as 
to what he would do if the agreement was not 
signed, except the remark '' we not start busi-
ness,'' hereinafter mentioned, and that they 
finally agreed to the 50% voting agreement; that 
it was drawn by Mr. Bobker and signed in the 
latter's office. On cross examination (p. 76) 
complainant said that '' we not start business; 
I see some tricks, so I endeavor to have it fifty-
one; they don't want to give it to me; they say 
'all right, we give you fifty.' " Complainant 
further says that voting agreement was not 
mentioned in connection with the mortgage, and 
that he ,vas satisfied with the mortgage as the 
only security so far as the ten thousand dollars 
($10,000) was concerned ( p. 78). 

William Nickolopoulos says of this occurrence 
(pp. 86, 87, 88) that they had an argument of 
about one and a half hours in length, in Bern-
stein's office, regarding the voting agreement; 
that Bobker left before the matter was settled, 
and that complainant said he wanted the agree-
ment because '' you fellows are all like good 
friends and ]jlrn brothers; how do I know what 
will happen tomorrow.'' vVilliam Nickolopoulos 
denies that anything was said to the effect that 
the purpose of the agreement was to furnish 
further security for the loan, and also denies 
that complainant threatened to quit if the agree-
ment was not made. 
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Mr. Bobker says (pp. 91 and 92) that when 
complainant came to him, he, at the request of 
complainant, looked through the papers and 
found that there was no voting agreement con-
tained therein; that (p. 92) he told Bernstein 
and the others, that the mortgage was defec-
tive, and that because the original understanding 
between the parties in regard to the voting agree-
ment had been overlooked by some one (pp. 
93, 94, 96) that it ought to be reduced to writing; 
that complainant then wanted a 51 % voting 
agreement, and that he, Bobker, suggested that 
the original agreement should be adhered to; 
that they finally compromised on the 50% agree-
ment. Bobker positively denies that that agree-
ment had anything to do with the ten thousand 
dollar ($10,000) loan (p. 98) and says that he 
told them (p. 94) "that this 50% voting agree-
ment was tliere for his protection as a minority 
stockholder''; that they did not object to the 
50%, but did object to the 51 % voting agreement 
(p. 59) and that they each received a copy of 
the agreement as signed (p. 97). Admitted by 
Sarantis (p. 133). 

The defendants' version, and particularly that 
of Sarantis, comes very close to admitting 
Bobker's version. Sarantis says (p. 121) "it 
was mentioned * * ,,., that we should give him 
the 50% voting power for loaning us the ten 
thousand dollars ($10,000) for the business," 
and again (p. 134): 

'' Q He had helped you all the way 
through in a number of ways 1 A Yes. 

Q You felt quite grateful to him 1 A 
Yes. 

Q And you felt that because he had 
treated you so well that you ought to do 
something for him in return and give him 
protection 1 A Yes.'' 
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Sarantis admits throughout his testimony that 
there was considerable debate as to whether 
the voting agreement should be signed. He says 
(p. 120) "The point was the 51 % power, which 
I didn't even think about until Mr. Ferris ob-
jected to * * *" (P. 100) "that Ferris did not 
like the 51% agreement, and that he would quit 
rather than sign it, and that Nickolopoulos said 
'everything would go to pieces,' " and that (p. 
130): 

'' Q. And so yoii thought if Ferris backed'. 
ou.t or if Nickolopoulos backed out, that the 
whole thing would go up in smoke, and yoii 
would lose all you put in? A Yes. 

Q The reason you signed the voting 
agreement was not because you wanted to, 
but because you, felt that if you did not the 
whole project would fail? A Naturally I 
was compelled to do anything then.'' 

That was the conclusion which Sarantis and 
the other two defendants had reached after 
having stood on the corner of Broad and Market 
streets talking the matter over for fifteen or 
twenty n1inutes after having left Bernstein's · 
office (p. 131) ! ! ! 

Sarantis further says (pp. 133, 139) that he 
made up his mind to sign a fifty, but not a fifty-
one per cent. agreen1ent, and that he felt that 
he ,vas in a "predicament," and that (p. 132) 
"we left the whole matter up to God, we said if 
there was anything wrong-that is what I thought 
at that moment-we said ·whatever happens it 
is up to God to help us.'' 

,Vhile Sarantis tries to make it appear that 
he did not understand what he was doing, it is 
apparent from his testimony that in fact he did 
understand thoroughly. He testifies ( p. 139) : 

'' Q Did it make any difference to you 
whether you gave a 51 % or a 50% voting 
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agreement to Mr. Nickolopoulos f A To 
me! 

Q Yes. A Of course, yes. 
Q How? A Well, naturally, that would 

be an injustice I would think. 
Q How would it be unjust? A Figuring 

that he would have that much. 
Q I am not talking about the amount of 

stock, but about the voting power 1 A 
Figuring that probably that he would have 
more vote than all of us. 

Q That is why you objected to giving the 
fifty-one per cent.? Was that what you 
understood 1 A As far as I understood.'' 

and (p. 140): 
"I stop to think myself that fifty-one 

leaves forty-nine, not fifty-fifty, or half and 
half. That is the difference, what I under-
stood.'' · 

Sarantis also admitted (p. 140) that he had 
been president of the defendants' corporation in 
White Plains. 

It is inconceivable that all of the possible 
pros and cons and legal effect of such an agree-
ment were not discussed at length in the hour 
and a half debate in Bernstein's office and the 
:fifteen or twenty minutes spent by the defend-
ants on the corner of Broad and Market streets 
on the way to Bobker's office to sign the agree-
ment. 

Bernstein's testimony as to whether or not the 
voting agreement was connected with the mort-
gage, is flatly contradictory to that of Bobker. 
Bernstein's recollection is to be greatly dis-
counted because he says (p. 156) : " ,:(c "' '"' 

the thing sort of dropped out of my mind, until 
very lately, when I was called up about this.'' 
I-le could not reme1nber (p. 158) whether Bobker 
said that the . voting agreement had been pre-
viously agreed to or not, and vrhen asked (pp. 
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159, 160) as to whether anything was said as to 
how the voting agreement would add anything to 
the protection, in respect to the ten thousand dol-
lar ($10,000) loan, afforded complainant by the 
mortgage, he at first said "probably" and when 
finally pinned down, said '' I have no exact recol-
lection as to the form of the language or the 
manner in which it was stated. My recollection 
,r:an only go generally as to the topics that were 
taken uip. I have had a great many things 
happen in my office since that time." 

"Q When you said that voting control 
agreement hinged on the chattel mortgage, 
that is a sort of hazy recollection on your 
part? A The whole thing is more or less 
hazy in my mind, yes. There are only a 
few things that stand out in my recollection." 

Mr. Bernstein's testimony is unconsciously 
,colored by his very evident desire to assist the 
defendants. He says, (p. 160) : '' Yes, I do know 
that the connection had to be on the topic of the 
protection of his money there.'' That is clearly 
a conclusion on Mr. Bernstein's part. lie ad-
mits (pp. 158, 159) that he was chagrined at find-
ing the mortgage which he had drawn defective, 
and that he was '' mostly concerned in ironing out 
the defects and curing the defects in this mort-
gage.'' 

'' Q And most of your conversation with 
them was designed to effect an agreement 
between them as to the maturity of the mort-
gage 1 A Maturity, and I think there was 
some question as to the amount.'' 

l(ypros' (p. 148) testimony is extremely il]umi-
1rn.ting, because of an unconscious admission. I-le 
testified (p. 148) (referring to the voting agree-
ment): 

'' Q And what did Saran tis and Ferris 
and you say about that? A Sarantjs and 
.Ferris 1 · 
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Q What was said about it 1 A We told 
him we got our papers all 0. K. fixed; we 
come here not to do any other papers, only 
just to fix up the mortgage. 

Q The chattel mortgage 1 A Yes, the 
day it was due." 

That shows conclusively that I( ypros under-
stood perfectly that the voting agreement was 
something outside of, in addition to and inde-
pendent of the mortgage transaction. 

As to the circumstances, under which the voting 
agreement was signed, we have the probable and 
reasonable testimony of the complainant, which 
was not thrown in doubt in the least by cross ex-
amtnation, corroborated by William Nickolopou-
los and explained in detail, clearly, reasonably 
and positively by Mr. Bobker. Opposed to that, 
we have the testimony of Sarantis, with his dam-
aging admissions, Bernstein with his "hazy recol-
lection'' and Kypros with his admitted under-
standing that the voting agreement was some-
thing outside and independent of the mortgage. 

There is a very strong piece of circumstantial 
evidence to explain away, and no attempt was 
made by the defendants so to do, namely: 

As each of the three defendants had a copy of 
the agreem .ent, and the defendant, Pappatheodore, 
was informed of it when he bought Ferris' stock, 
,why d'.id the three defendants wait three years 
before raising the question which they now raise, 
irt regard to it, in view of the fact that each of 
them admitted was given a copy thereof in1--
'mediately upon its execution? 

We now come to the circumstances relating to 
the sale of Ferris' stock. r:I.1hat is important. 
First, because it shows a scheme to evade the 
voting agreement, with a view to ousting com-
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;plainant, and secondly, because it explains 
why the defendants kept silent for three years 
before raising any question as to the purpose of 
the voting agreement. We contend that the ex-
pla11ation is that they did not have any idea that 
they could evade the voting agreement or the ef-
fect thereof, until Ferris talked about selling his 
stock, and then it occurred to them that by so 
doing, they could, through the intervention of 
Pappatheodore, defeat the operation of the agree-
ment. 

As to the circumstances surrounding the sale o:f 
l~,erris' stock: 

Complainant says (p. 61) that in January, 
1926, he had a meeting with three of the defend-
ants and that Ferris stated that he, Ferris, 
couldn't agree with I{ypros and wanted to sell . 
his stock, and that (p. 62) he promised to sell 
them to the corporation, and that when complain-
ant signed, they agreed to get together later and 
have the corporation buy the stock; that (pp. 62, 
84, 78) within a day or two later, he asked them 
about it and they told hi1n that Ferris had 
changed his n1ind and did not intend to sell and 
that (p. 62) the next he heard of the matter was 
when Pappatheodore appeared with the formal 
notice (Exhibit C. 8) on l\1ay 27th, stating that 
he had purchased the stock. He denied (p. 79) 
that he knew that Pappatheodore intended to buy 
the stock. 

Sarantis admits (pp. 127, 142, 145) that Nickol-
opoulos wanted the corporation to buy the stock, 
and that cornplainant even went so far as to 
off er to loan the corporation enough money to 
enable it to do so. Sarantis is contradictory as 
to his reasons as to why the eorporation did not 
buy it. At first (p. 127) lie said that he wasn't 
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in a financial position to do so. (In fact, that 
was no reason at all, in view of the fact that com-
plainant offered to advance the money.) He next 
gave as the reason (p. 127) that they wanted a 
man in Ferris' place, (it is significant that Saran-
tis inferentially admits that as complainant tes-
tified, the first that complainant knew of this was 
when '' 1ir. Pappatheodore called Mr. Nickolo-
·poulos and told him he had bought out Ferris and 
I don't know if he notify him through a lawyer 
or not."); then he says: (p. 142) that he, Saran-
tis, was willing to have the corporation buy the 
stock, that I{ypros didn't object and that Kypros 
didn't wish to buy it personally, and finally, 
failed to give a direct, or in fact any, answer to 
the very pointed question by the court below (p. 
145): "Why didn't it~" (meaning why didn't 
the corporation buy the stock.) '' Kypros. he also 
refuse; I do not know his reasons,'' and finally 
(p. 145) that his reason for not having the cor-
poration buy it was "my obligations to my family 
I could not put any more debts on my shoulders.'' 

Whatever the reasons, the fact stands out 
strongly, that complainant wa,nted the ,corporation 
to buy the stock and that the defendants refused 
or failed to agree to it and permitted, if they did 
not actively connive at its sale to Pappatheodore. 

It is difficult indeed, under the circumstances, 
to believe that the sale to Pappatheodore was 
(Primarily actuated by the desire to have him a 
member of the concern. We contend that the ul-
terior motive in effecting such sale was the in-
tent to evade the voting agreement, which they 
thought it would accomplish, as was the thought 
in Ferris' mind, at least, when he remarked (pp. 
109, 110) "We will find a way to eliminate him." 
Their idea that they could evade the agreement 
through the sale to Pappatheodore, is clearly 
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shown by the latter's remark (p. 165) "I told 
him that i. e., the voting agreement) have 
nothing to do with me; I don't sign the paper 
about the voting part of it.'' 

Pappatheodore says (p. 164) that he bought 
the stock in May, 1926; this corroborates com-
[Plainant 's statement that that was the first he 
heard of the matter after the matter of the sale 
wa_s first broached in January. It was also cor-
roborated by Sarantis himself when he said (p. 
126) that the talk about the corporation buying 
the stock was eighty or eighty-five days after the 
offer, January 21, 1926 (p. 62), was made. The 
sale to Pappatheodore must · have been after that. 

It is very apparent that having received com-
plainant's waiver (p. 62) defendants by drag-
ging, or letting the matter drag along several 
months, lulled complainant into a false sense of 
security, and then without notice suddenly sprang 
on hjm the sale to Pappatheodore, whereupon, 
thinking their purpose accomplished, Sarantis 
said (p. 63) "You lose your voting control and 
he ( Saran tis) be president." 

vVe contend that the great preponderance of 
both the direct and the circumstantial evidence 
favors the conclusion that all parties knew when 
they signed the voting agreement exactly what 
they were doing and its legal effect. 

vVhatever view may be taken as to the def end-
ants' intentions and understandings, there is ab-
solutely no doubt but that the complainant under-
stood and intended to have the voting agreement, 
as it does in fact, run perpetually. Moreover, he 
has acted on the agreement as drawn, for up-
wards of three years, and in that time has 
changed his position so that he cannot be re., 
stored to status quo ante. In view of that, it 
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to take away from him the protection which the 
voting agreement gives him as a minority stock-
holder, and place him at the mercy of the defend-
ants. A somewhat analogous situation existed in 
First Pres. Church v. State Bank, 57 N. J. L. 27, 
affirmed 58 N. J. L. 406. The Court said: 

'' The contract may or may not have been 
a wise one for the bank to make, but the 
illustration I have given shows that, having 
made it, every consideration points to its 
enforcement in favor of the party who in 
reliance upon it, has at all times been in 
the full execution of it.'' 

The retention of the voting agreement in its 
present form, will serve to afford complainant 
and the defendants only the protection which in 
right they ought to have. All other consider, 
ations aside, such a balancing of the equities ren-
ders it imperative that the defendants claim for 
reformation be denied. 

POINT IV. 

The voting control agreement binds the de-
fendant Pappatheodore, who although not a party 
to it, bought his stock with full knowledge of its 
existence. 

It is admitted the defendant, Pappatheodore 
(p. 47), bought his shares of stock from the de-
fendant, Ferris, with full knowledge of the voting 
control agreement which Ferris had entered into 
with complainant, and the other defendants with 
'respect to it. Pappatheodore is, therefore, bound 
by it. 

The rule is clearly laid down in Pomeroy 's 
Equity Jurisprudence, Volume 2, second Ed., 
Sect. 688, p. 958 : 

"The third, and in its practical effects by 
far the most important, rule is that a party 
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taking with. notice of an equity takes subject 
to the equity. The full meaning of this 
most just rule is, that the purchaser of an 
estate or interest, legal or equitable, even 
for a valuable consideration, with notice of 
any existing equitable estate, interest claim 
or right, in. or to the same subject-~atter: 
held by a third person, is liable in equit y to 
the same extent and in· the same manner as 
the pers_on fro~ who!Il he made the pur-
chase; his conscience is equally bound with 
that of his vendor, and he acquires only what 
his vendor can honestly transfer. The ap-
plications of this rule are as numerous as 
are the various kinds of equitable interests." 

llfurphy, et al. v. Christia .n Press Ass'n Pub. 
Co., ( Supreme Court of New York, Appellate 
Division, 1899. 38 App. Div. 426; 56 N. Y. Supp. 
597). 

'' The agreement on the part of the de-
fendant's predecessor in title, though tech-
!lically a personal one, related to the use of 
its prop~rty, the copyrights, and the plates, 
and obligated all who might acquire that 
property with notice of the agreement. This 
1s the settled doctrine of the Court of 
Appeals where the agreement relates to 
real estate. Hodge v. Sloan, 107 N. Y. 244, 
17 N. E. 335; Lewis v. Gollner, 129 N. Y. 
227, 29 N. E. 81. We can see no reason 
why the same rule should not apply in 
the ~ase . of personal property, nor are we 
,~anting 1n authority to sustain the proposi-
tion. New York Bank Note Co. v. Hamilton 
Bank Note & Printing Co., 83 Hun. 593, 31 
N. Y. Supp. 1060; Id., 28 App. Div. 411, 50 
N. Y. Supp. 1093; Littlefield v. Perr y, 21 
vV all. 205. " 

Conclusion. 
For the reasons discussed in the four foreo·oino• 

points, we respectfully submit that the decisio;~ 
and decree of the court below should be rever sed 
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and vacated, and that the court below should be 
directed to enter a decree pursuant to the prayer 
of complainant's bill. 

Respectfully submitted, 
BURNETT & MURRAY, 

Solicitors for and of Counsel 
with Appellant. 



.l.rtbur W. Croa-. Law Printer. 66-67 La.f&yette Street. Newark. N. J. 

New Jersey Court of Errors and Appeals 

THOMAS M. N ICKOLOPOULOS, 

Complainant-Appellant, 

vs, 
ANGELO SARANTrs, et al., 

Defendants-Respondents. 

On Bill, etc. 

On Appeal. 

DEFENDA 'NTS-RESPONDENTS' BRIEF. 

The above matter comes before this Court on 
appeal by complainant from decree of Court of 
Chancery dismissing the bill. 

Outline of Facts. 
Defendants (Kypros, Saran tis and Ferris) 

having been successful in conducting a luncheon 
and confectionery business in White Plains, ' 
N. Y., desired to open a place in Newark, N. J. 
They found a suitable location at 907 Broad 
street. Complainant was admitted and a cor-
poration formed called the Goody Sweet Shop, 
Inc., and complainant was elected president. 
Each owned twenty-five (25) shares of the one 
hundred (100) shares of stock which comprised 
its capital for which each paid twelve hundred 
and fifty dollars ($1,250). 

It was agreed that the corporation and each 
stockholder should have a preemptive right in 
respect to the shares of each, as against an out-
side purchaser thereof. This was made a part 
of the certificate of incorporation and by-laws 
(Case, pp. 171-172). 

Complainant loaned the corporation ten thou-
sand dollars ($10,000) with which to commence 
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business. This was secured by a mortgage on 
all of the corporation ·'s assets (Exhibit C. 5, p. 
175). This was discovered to be defective and 
was cancelled. A new mortgage was given ( Ex-
hibit C. 6, p. 175) and was paid and cancelled. 

At the time the new mortgage (Exhibit C. 6) 
was prepared for execution, defendants assert 
and the con1plainant denies, that the complainant 
then insisted that defendants execute a voting 
agreement whereby he would have a voting 
power equal to their combined voting power, al-
though he would hold only one-fourth (¼) of 
the stock, as security for his loan. 

· Defendants desirous of protecting complain-
ant on his chattel mortgage (Exhibit C. 6) did 
then execute such agreement (Exhibit C. 6A, p. 
176). 

Subsequently, the defendant, Ferris, desiring 
to sell his stock, procured the consent of the · 
other shareholders (including c01nplainant, Ex-
hibit C. 7, p. 177). Ferris then waited for the 
corporation, or any or all of the remaining share-
holders to exercise their right of option to pur-
chase said stock, but they failed to do so. He 
then on May 27, 1926, three ( 3) months after 
the optional period expired, sold said stock to the 
restaurant's chef, one Emanuel Papatheodore 
for $11,000. Papatheodore thereupon gave com-
plainant notice of said purchase and requested 
that a ne,v certificate be issued. (Exhibit C. 8, 
p. 178.) 

Con1plainant refused to transfer the shares 
and filed his bill, requesting this Court to declare 
that the voting agreement (Exhibit C. 6A, p. 176) 
is to exist perpetually. 
. Defendants contend that the legal and equitable 

construction of this agreement was that the vot-
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ing agreement was collateral security for the 
loan, and should continue in effect only and s-0 
long as the chattel mortgage for $10,000 held 
by the complainant or any part thereof should re-
main unpaid, and that this mortgage having been 
paid in full the voting agreement terminated. 

The Court below found, in effect, that the 
voting agreement was entered into by the parties 
as further security to the complainant for his 
loan of $10,000 and that upon repayment of this 
loan in full on February 2, 1926, this agreement 
terminated and the bill was dismissed. 

Grounds Stated in Bill of Complaint for 
Relief Prayed. 

Before entering into argument of the law it 
would seem that attention should be called to the 
ten following allegations in the bill upon which re-
lief was sought and upon which a restraining 
order was granted against the def end ants: 

1. '' The complainant * * * has a credit 
standin~ which e~ahled said lessees to pro-
cure said lease without any deposit or other 
security" ( Case, p. 11, 1. 21). 

Morton C. Noble, renting agent for the land-
lord, called by the complainant as a witness testi-
fied that he never refused a lease to the defend-
ants and never even investigated them ( Case, 
p. 51, 11. 1-12). 

2. "That none of said parties ( defend-
ants) had any experience in said business, 
except as employees at a soda water foun-
tain and except as proprietors of a restau-
rant which they had operated unsuccessfully 
for a short time" ( Case, p. 11, 1. 23). 

The testimony was uncontradicted that Seran-
tis had been head buyer in the soda, candy and 
restaurant (soda shop) for L. Ba1nberger & Co. 
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in Newark and that he and the other defendants 
had bought a store in White Plains, New York, 
for $9,500 and sold it within five months for 
$14,000 ( Case, p. 114, 11. 1-35). 

3. '' That none of said other parties ex-
cept complainant had any credit · standing 
whatever" (Case, p. 11, 1. 28). 

In this respect the learned Vice-Chancellor 
said '' It does not n1atter that the complainant is 
of greater :financial responsibility than the others 
-it is not shown that they have none" ( Case, 
p. 43, 1. 25). 

4. '' Since the formation of said corpora-
tion, complainant has been the activ~ busi-
ness manager thereof, the others acting as 
salesmen behind the counter'' ( Case, p. 11, 
1. 30). 

Sarantis testified that complainant did practi-
cally nothing in connection ·with the actual con-
duct of the business. He kept a record of com-
plainant's attendance from June 17, 1926, to the 
day of the hearing (l\!Iay 18, 1927). There ,vere 
335 days. Complainant appeared at the place of 
business on 102 days. On 95 days he stayed one 
hour and on 7 days he stayed 2 hours ( Case, p. 
124, 1. 1 & seq.). During those hours he admitted 
that he s01netimes had lunch ( Case, p. 68, 1. 22). 

5. "That * * * unless he had a voting 
control'' he might not only lose '' what 
1nonies he invested therein, but also n1ight 
subject himself to a heavy liability on ac-
count of his being personally liable on the 
lease'' ( Case, p. 12, I. 1). 

It is an nncontradicted fact that Ferris, like 
complainant, invested $1,250 in the business. 
Shortly before the filing of the bill Ferris sol<1 
his stock to Papatheodore for $11,000. 

As to the lease, the · learned Vice-Chancellor 
said, "There is no reason for greater security to 
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the complainant as a stockholder on account of 
the lease than the others had, nor does it appear 
that the lease is a liability at all; indeed, it is 
argued by the defendants that it is a valuable 
asset'' ( Case, p. 43, I. 30). 

6. "That early in the year 1926, said 
other parties, acting in concert, at about 
midnight, together with the defendant, 
Emanuel Papatheodore, procured from com-
plainant, when he was not sure what he ,,,as ' 
doing, his signature' '-to Exhibit · C. 7 
( Case, p. 12, 1. 18) ;_ 

In this respect the learned ·vice-Chancellor 
said: '' The bill alleges that complainant's sig-
nature was obtained by subterfuge and while he 
was '' not himself'' ; and the complainant, by his 
testimony, sought to lead the Court to believe 
that at the time he signed the paper he was under 
the influence of liquor. TI-IERE IS NOTHING 
TO SUPPORT SUCH AN ALLEGATION OR 
INFERENCE" (Case, p. 39, 1. 25). 

7. '' Con1plainant charges that the de-• 
fendants schemed together and conspired 
from the very inception of said company, 
&c.," to avoid the voting agreement ( Case, 
p. 13, L 27). 

8. That defendant Papatheodore "later 
on entered into said scheme and conspir-
acy,'' &c., to obtain complainant's consent 
to the sale of Ferris stock for the purpose 
of avoiding the voting agreement (Case, p. 
13, l. 36). 

9. That '' tlw defendants will be able to 
appropriate to themselves the cash intake of 
said business and thereby deprive the cor -
poration thereof without the ln10,vledge of 
t11e complainant" (Case, p. 14, 1. 26). 

10. '' Complainant charges the fact to be 
t]1at the defendants intend to use the corpo -
ration as an instrun1ent with which to de-
fraud the complainant of his interests in the 
business'' ( Case, p. 14, 1. 29). 
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In respect to these last four allegations the 
Court's attention is respectfully called to the fol-
lowing question and answer in the cross exam-
ination of .the complainant ( Case, p. 79, 1. 38) : 

Q I_ want to read you a part of a para-
graph in your affidavit that you filed in this 
case: '' The corporation business is wholly 
cash over the counter, and as a result, if I 
am not at the store during business hours, 
and the defendants are there, they can take 
whatever incoming cash they see fit, with-
out any record of it being kept, and I will 
know nothing of it. The defendants have 
not the brains necessary to run the business 
at a profit, and if they oust me my interest 
in the ?usiness is ·wholly at the defendants' 
mercy. ' I want to ask you to tell me one 
thing that Sarantis, I{ypros or Papatheo-
dore. has done in th~t business that in your 
opinion has been dishonest, which led you 
not to trust them. Tell me one thing they 
have done. A I trust them. 

It is submitted that by reason of the untrue 
unfair and dishonest allegations contained i~ 
the complainant's bill of complaint, it is clear 
that the bill ·was not filed in good faith and there-
fore, should be dismissed. 

POINT I. 
Complainant's contention that as the voting 

control agreement (Exhibit C. 6A, p. 176) fixes 
no time when it is to terminate it is, therefore 
perpetual in its operation, is contrary to the very 
principles of equity. 

This Court in International Radio Tel. Co. v. 
Marconi W. Tel. Co., 90 N. J. Equity 271, affirm-
ing International Signal Company v. iiarconi cf; 
Co. of Amer., 89 N. J. Equity 319, held: 

'' In construing a contract the cardinal 
rule is to ascertain the intention of the 
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parties. If the intention is doubtful or ob-
scure, the most fair and reasonable construc-
tion, imposing the least hardship on either 
of the contracting parties, should be 
adopted.'' 

Corp. Juris 13, page 604, par. 630. 
'' But a construction conferring a right in 

perpetuity will be avoided unless compelled 
by the unequivocal language of the contract, 
which involves the imposing of trust and 
confidence in the parties and hence involve 
the element of mutual satisfaction are held 
from their inherent nature to imply that 
they are terminable.'' 

Con1plainant in his brief cites the following 
cases: 

St. Ba ,rnabas I-Iospital v. Minn., etc. Co., 
68 lVIinn. 254, 70 N. W. 1126: 

"The defendant took one of its employees, 
who had been seriously injured, to plaintiff 
hospi~al, and at its ~equest and upon its 
pron11se to pay for his care and treatn1ent 
the plaintiff accepted and received him as a 
p~ti:nt fo~· an indefinite period, no length 
of ~1me being mentioned. Subsequently, and 
vvhile the patient was yet incapable of being 
r~moved or discharged from the hospital 
without great danger to his life or health, 
the defendant gave notice that thereafter it 
would not be responsible for his care or 
treatment. 

I--Ie_ld: that defendant had no right to thus 
terminate its liability; that, under the cir-
cumstances, it was an implied condition of 
the contract that the defendant could only 
terminate it by removing the patient or 
w~1en he could be dismissed by the plaintiff 
without serious danger to his life or health.'' 

Llan .elly v. London, etc. R. R. Co., L. R. 
8 Ch. 942. 

'' A contract ·was made behreen hvo rail-
road. companies for giving to one of them 
running power over the lines of the other, 
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and making permanent prov1s1ons for the 
exercise of such power, but without mention-
ing any limit of time or any mode of ter-
minating the power, and it was held that, 
considering the perpetuity of the legal per-
sonalty of the contracting parties and of the 
subject matter, the contract must have an 
indefinite duration, according to the prima 
fa.cie construction of its terms and that there 
was no implied condition to terminate it by 
notice or otherwise.'' 

The above cases do not help the complainant's 
point, as the Court did not decide the contracts 
upon their express terms, but took all the sur-
rounding circumstances into consideration to de-
cide when the contracts shall terminate. 

In Maddock &c. Co. v. Biardot, 81 N. J. Equity 
233, at page 236, Chancellor vValker cites Bache 
v. Central Leather Co., 78 N. J. Equity 484, 
wherein Vice-Chancellor Howell, at page 486, 
says: 

'' I am of the opinion that it is unlawful, 
and a gross violation of the public policy of 
this state, to permit or contract for a sep-
aration of the voting power of corporate 
stock from its ownership." 

Since the agreement was silent as to its dura-
tion, the burden of proof is on the complainant 
to show that his construction of the agreement 
is correct ( Case, p. 40, 1. 28) and the Court must 
look into the surrounding circumstances to see 
if such construction is warranted by the real in-
tention of the parties. 

'' The real intent and agreement of the 
parties on the matter of duration as the . ' same 1s made to appear by the con tract, is 
to be enforced just the same as the other 
provisions thereof, so that on this point, as 
upon all others, we look to the contract in 
all its parts and entirety, as the evidei1ce of 
the intent of the parties. It is a fundamen-
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tal and well-recognized rule that in constru-
ing contracts, Courts may look not only to 
the specific language employed, but also to 
the subject matter contracted about, the re-
lation of the parties thereto, the circum-
stances surrounding the transaction, or, in 
other words, may place themselves in the 
same position that the parties occupied when 
the contract was entered into, and view the 
terms of the agreement in the same light in 
which the parties did when the same were 
formulated and acepted. '' Robson v. Mis-
sissippi Logging Co., 43 Fed. 364, 369. 

As a matter of fact the complainant had the 
utmost confidence in the future of the corpora-
tion and the defendants, for by the terms of the 
chattel mortgage (Exhibit C. 4, p. 172) they bind 
themselves individually to the complainant and 
the corporation is bound, including '' the entire 
assets of the corporation.'' This clearly shows 
that complainant regarded the lease as an asset 
and not a liability. 

Regardless whether the agreen1ent -was a nega-
tive or affirmative one, there remained the ques-
tion of "time'' as to performance. The com-
plainant, in asking this Court to read the word 
''perpetual'' into the agreement, is seeking to 
place a fixed time on same. It is therefore nec-
essary to decide whether the time ''perpetual'' 
is a reasonable time according to all the sur-
rounding circumstances involved, and after con-
sidering all the evidence the Court below ( p. 42, 
1. 23) said : · 

"It is quite plain to me, as I shall here-
after point out, that this agreement, for the 
fifty per cent. voting power was intended 
as additional security for the payment of the 
chattel mortgage; and that because of the 
loan secured by the mortgage, the stockhold-
ers had sufficient confidence in the complain-
ant to trust him with this unusual voting 
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power. From the nature of the contract 
itself, therefore, it is 'terminable.' '' 

POINT II. 
The complaint is erroneous in his construction 

that "the phraseology of the voting agreement 
(Exhibit C. 6A, p. 176) is such that it implies 
that it is to be of perpetual duration." 

It recites: 
'' And Whereas, it is the desire of the 

parties of the first part to protect party of 
second part so that he may have a fifty per 
cent. vote on any and all propositions con-
cerning the corporate business and which 
may be brought up at any corporate meet-
ing.'' 

~rhere is nothing in the instrument to indicate 
why the parties of the first part desire to protect 
complainant, nor can anything be found, therein, 
to show why he is entitled to such protection. 

'' To determine the intention of the parties, 
if the meaning is not clear, it is necessary 
that regard shall be had to the nature of the 
instrument itself, the condition of the parties 
executing it, and the objects which they had 
in view, for which purpose parol evidence is 
admissible.'' 9 Cyc., page 587. 

Applying the above rule we look to the sur-
rounding evidence and find that complainant was 
advancing $10,000 by way of chattel mortgage 
to the corporation, and therefore, desired a vote 
eqnal to t·he other stockholders combined. 

The clause, '' The said r_rhomas K. Nickolo-
poulos shall have this fifty per cent. vote despite-
the fact that lie is only -the holder of hventy-five 
shares of the capital stock,'' does not show the 
intention of permanence, but expresses a clear 
intent to give complainant a fifty per cent. vote 
control. 
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· The Court below (p. 44, I. 16) said in effect 
that to enforce the agreement ·would be to 1nake, 
an entire new agreen1ent for the parties and that 
it could not do. We submit that that is the very 
thing the complainant is asking this Court to 
do. For this Court to read the word '' per-
petual" into the agreement, would be the making 
of a new contract, contrary to the real intentions 
of the parties, and the laws of this State. 

POINT III. 

The preponderance of the evidence shows that 
the voting control agreement (Exhibit C. 6A, p. 
176) was not intended as a permanent protection 
but was to continue only during the existence of 
the chattel mortgage (Exhibit C. 6, p. 175). 

11he evidence clearly shows that defendants 
had considerable experience and were successful 
in the conducting of a soda-water-candy-lunch 
business. That the business in White Plains 
wns purchased for $9,500 and sold five months 
later for $14,000 (p. 114, I. 35). The co1nplainant 
knevv of their ability, experience and success in 
that line (p. 68, I. 35). 

The testimony of Noble does not show that 
the lease was obtained only because of complain-
ant's financial responsibility. The testimony of 
Sobel does not show that complainant was the 
primary factor in obtaining credit for the cor-
poration. Tl1e testimony of Fox and Gottschalk 
clearly sho-,vs that complainant at no time obli-
gated himself personally to them on orders placed 
for the corporation. None of the testimony 
( above referred to) shows that they regarded the 
defendants as a poor credit risk. 

That complainant had the utmost confidence in 
the uJtin1ate success of the venture js evidenced 
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by the fact th~t he was ready and willing to make 
loans to the corporation and that he regarded the 
defendants as a good risk is evidenced by the 
fact that he required their individual liability 
upon the agreement entered into for the loan of 
ten thousand dollars (Exhibit C. 4, p. 172). 

That complainant had the utmost confidence il1 
the defendants is further evidenced by his an-
swer to a question calling upon him to state one 
thing which the defendants did which ,vas dis-
J1onest the complainant testified: A I trust 
them (p. 79, 1. 38). 

There is nothing in the evidence to show that 
upon the complainant's failure to Join the 
venture, it would result in a failure. 

The agreement (Exhibit C. 2, p. 167) shows 
that the complainant relied upon the defendants' 
ability and experience for the success of the 
business for they were bound to give their entire 
time to the business. 

The defendants contend and the plaintiff de-
nies that the plaintiff requested them for the 
opportunity to join in the business venture. Be 
that as it may, the facts stand undisputed that, 
after the lease was signed they desired to incor-
porate and retained l\1:r. Bernstein (with whom 
none of them had any prior dealing) to act as 
their attorney. 

I-Ie drew up the necessary papers including the 
chattel mortgage ( Exhibit C. 5, p. 175) and 
states that at no time, ·while he represented the 
parties was a question of a voting agreement 
mentioned or discussed. 

Testimony of Bernstein (p. 152): 
Q You were representing all of the 

parties, ,:vere you 1 A Yes. 
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Q Was there anything said to you by 
any person on the date of the execution of 
the lease or the day of the incorporation of 
the company, as to Nickolopoulos having fifty 
or fifty-one per cent. voting power in the 
corporation1 A No, sir. 

Q I show you an agreement (Exhibit C. 
2) and ask you if you drew that agreement 1 
A Yes. 

Q And do you remember whether or not 
that was drawn on the date it bears 1 A It 
must have been either that date or very near 
that date. 

Q The date of it is April 5, 19231 A 
Yes. 

Q Can you tell us positively, Mr. Bern-
stein, whether or not anything ·was said to 
you by any of these parties on or about that 
time, as to Nickolopoulos, the complainant 
herein, having a fifty or fifty-one per cent. 
voting power in this company 1 A Abso-
1 utely not. 

The testimony then continues on page ·153: 
Q I show you agreement, Exhibit C. 4, 

vvhich purports to be the agreement made by 
these parties, dated April 27, 1923, executed 
and w::.tnessed by you, and ask you if you re-
member drawing that agreement 1 A Yes, I 
remember drawing that. Yes, I remember 
that well now. 

9 Can you tell us positively, Mr. Bern-
stein, whether anything was said prior or 
at the time of the execution of that agree-
m~nt, by any of these parties, as to Mr. 
N1ckolopoulos having fifty per cent. voting 
power in this corporation 1 A Absolutely 
not. If you want me to explain, I can say 
that this protection consisted in that chattel 
mortgage. 

~l1he te stimony of con1plainant (pp. 72 and 73) 
snh stm1tiates the testimony of l\fr. Bernstein. 

Q When did you first tell Bernstein your 
plan of developing this business, A After 
lVIr. Sarantis and Mr. Ferris gave the order 
to form the corporation. 



14 

Q That was after the lease was signed? 
A Yes. 

Q On' the occasion that the lease was 
signed, did you say anything to Mr. Bernstein 
about you having a controlling vote in this 
corporation? A No. 

Q At the time you went to Bernstein's 
office to incorporate the company, do you re-
member that? A Yes. 

Q Did you say anything to Bernstein on 
that occasion to the effect that you were to 
have the controlling vote in the corporation? 
A We talked that after the lease was signed 
and before, too. 

Q Answer that question yes or no. (Last 
question repeated.) A No. 

Q On April 5th, when you ,vent to Mr. 
Bernstein's office and you signed this agree-
ment setting forth the terms as to the re-
payment of your indebtedness, did you say 
anything to Mr. Bernstein on that occasion 
as to your having a controlling vote in the 
corporation? A No. 

Q When you went to 1\1:r. Bernstein's 
office on April 27th and signed the second 
agreement containing the provisions for the 
repayment of your loan, did you say any-
thing to Mr. Bernstein on that occasion as 
to your having a controlling vote in the cor-
poration? A No. 

The complainant's contention that he is a 
minority stockholder, and needs adequate pro-
tection is groundless. Each of the defendants 
are minority stockholders as against the rest, 
each of them invested an equal amount with the 
complainant, ex·cepting the advancement made by 
complainant to the corporation, and for which 
he ·was pledged the entire assets of the corpora-
tion, plus the individual liability of the defend-
ants, and there is no reason why he should be 
entitled to a gTeater vote than any of the other 
stockholders, especially since his chattel mort-
gage has been paid. 
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The fact that the complainant was personally 
liable on the lease gives him no greater right 
against those ( the defendants) who were under 
the same legal obligations. 

"The liability of the complainant on the 
lease is advanced as a reason for additional 
security; but it does not appear that the 
complainant has assumed any greater re-
sponsibility in connection with that lease 
than the other three original stockholders. 
They all signed the lease personally and all 
a_re equally bound, notwithstanding its as-
signment to the corporation. It does not 
matte~ that the. c_o:nplainant is of greater 
financial responsibility than the others-it is 
not shown that they have none-and, so far 
~s app~ars from the evidence, the corporation 
itself is well able to meet its obligations 
under the lease. There is no reason for 
greater security to the complainant as a 
stockholder on acooun t of the lease than 
the others had, nor does it appear that the 
lease is a liability at all; indeed, it is argued 
by defendants that it is a valuable asset." 
From the opinion of the Court below ( p. 43). 

'l
1bat the lease is an asset and not a liability is 

evidenced by the price paid for Ferris' stock by 
Pa pa theodore. 

'l1he evidence further shovvs that subsequently 
complainant engaged J\!Ir. Bobker to act as his 
legal representative and at that time the question 
of a fifty per cent. voting control first came up. 

Testimony of complainant (p. 75) : 
Q That was June 8th? A On June 8th. 
Q T~at is the first time _ you spoke to 

Bernstein about this fifty per cent. voting 
control? A Yes. 

( Continuing on p. 77) : 
Q Wasn't the agreement drawn when 

you came to 1\1:r. Bernstein's office? A No. 
Q Where was it drawn? A In l\1r. 

Bobker 's office. 
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As the voting control agreement was executed 
at a subsequent date to all other arrangements, 
the complainant has the burden to show, since 
he claims that the agreement was an independent 
element, that there was consideration for the ex-
ecution of same. He has failed to do so. The 
testimony fails to show even a request or a 
promise for consideration. 

Complainant is erroneous in his conclusions 
that the testimony of Sarantis (p. 130) shows 
that they feared a collapse of the venture un-
less complainant joined and as an inducement 
they offered him the fifty per cent. voting con-
trol. On the other hand, the evidence shows that 
defendants ( and complainant) had put in $1,250 
apiece, that that sum had already been spent (p. 
71) and unless a loan was obtained immediately 
that investment would be wiped out. The com-
plainant was just as anxious to save his original 
investment but seeing the opportunity for an un-
usual advantage told them '' * * ,Ji< everything 
will go to pieces" ( p. 130). The defendants were 
facing a situation that demanded immediate ac-
tion. Seeing a possibility of their investn1ent 
being destroyed and being equally liable with 
con1plainant on the lease, they had to assent to a 
fifty per cent. voting control in favor of com-
plainant. 

The complainant received his stock certificate 
·without any protest or mention of the agree-
ment to be incorporated in same. He retained the 
certificate in his possession, later the chattel 
mortgage is paid off and cancelled and now com-
plainant seeks to insert a condition into the 
stock certificate that is contradictory to all the in-
tentions, evidence and acts of the parties. 

That brings us to the question involving the 
disposal of Ferris' stock to Papatheodore. The 
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complainant suggests ulterior motives on the 
part of the defendants in not consenting to the 
corporation's acquiring Ferris' stock. The fol-
lowing facts stand out strongly and undisputed: 

That complainant had actual knowledge that 
Ferris wanted to sell his stock (p. 78) and he 
(complainant) ,vanted the corporation to buy 
same (p. 83). He also knew that he had thirty 
days from that time (Jan. 21, 1926), when agree-
ment authorizing sale was signed in which to buy 
the stock (p. 84) and that the defendants didn't 
,,·ant the corporation to acquire it (p. 83). 

Why, then did not complainant pur ,chase the 
stock himself 1 He had the option to do so, and 
there is nothing in the evidence to show that he 
made an attempt to purchase. In fact he ad-
mits that he did not even ask Ferris to sell him 
the stock ( p. 85). 

These facts clearly shovv that complainant did 
did not want to invest $11,000 more in corpora-
tion stock (mal'lrnt price at that time (p. 163) ) 
although he did want defendants to do so. 

They further shovv that if he were able to in-
duce the defendants to have the corporation ac-
quire . said stock it would thereby eliminate 25% 
of the voting. That clearly shows that the voting 
control agreen1ent (Exhibit C. 6A, p. 176) was 
not to be perpetual, but on the contrary if it was 
to be perpetual complainant ,vouldn 't care who 
purchased the stock. 

'' The right of a stockholder to sell his 
stock cannot be defeated by any provision 
contained in the by-laws of a corporation. 

. "Where the by-laws of a corporation pro-
vide that the 'right to assign or transfer the 
~ommon stock of the company shall be sub-
Ject to the company's option to purchase 
from the stockholder of record written 
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twenty days on written notic~ of the desire 
of said stockholders to sell, assign or transfer 
the same' this does not amount to a restric-
tion on the power of sale, ht~t is an agre~--
ment under which he holds his stock and 1s 
enforceable as an option." Baumohl v. 
Goldstein, 95 N. J. Equity 597. 

Since the corporation refused to purchase 
Ferris' stock he had a perfect legal right to dis-
pose of same at the best market price available 
and complainant cannot object to same. He had 
his right of option and allo-wed that to lapse. 

The complainant's contention that the taking 
away of the voting agreement will place him at 
the mercy of the defendants is unfounded. On 
the other hand the evidence clearly sho-,vs that 
the defendants, with an aggregate vote of fifty 
per cent. are at the mercy of the complainant 
and that the removal of the voting agreement 
will place them all on an equal footing. 

Con1plainant cites the case of First Presby-
terian Chu.rch v. State Bank, 57 N. J. L. 27, af-
firmed in 58 N. J. L. 406. In that case the bank 
aoTeed to pay the Church a certain sum yearly 

b . 
as long as they ref rained from extending certain 
buildings so as not to obstruct the light on the 
south side of the banking building (with certain 
exception). In this case the bank reaps a benefit 
as long as the church carries out the tern1s of 
the agree1nent, and the church benefits so long 
as it refrains fron1 building, but vvhat benefits 
do the defendants reap by allowing the c01n-
plainant to have a voting control ~ I-Ie has been 
paid on the chattel mortgage. 

'' The complainant did not differ, mate-
rially, in his relations with the corporation, 
from the other stockholders, except that he 
had loaned the con1pany $10,000 in addition 
to his $1,250 investment. It was only in this 
respect that he was entitled to greater con-
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sideration and when the reason for the addi-
tional security ceased to exist, it becan1e un-
reasonable that he should continue to hold it. 
The reason ended with the payment of the 
mortgage on February 2, 1926, and the agree-
ment will be held to have ter1ninated on that 
date." 

"The stock having been purchased by 
Papatheodore on May 27, 1926, the fact that 
he took it with notice of the agreement of 
June 9, 1923, does not matter, as the agree-
ment had then lost its vitality." (From opin-
ion of lower court, p. 44.) 

For reasons as stated by the lower Court in 
the above paragraph, the agreement has no effect 
on Pa pa theodore. 

POIN·T IV. 
For this Court to grant the complainant a per-

petual voting control would be contrary to the 
equities of the case. 

At the f onnation of the corporation con1plain-
ant invested $1,250 in capital stock and when 
Ferris disposed of his holdings the 1narket value 
of that $1,250 stock had risen to $11,000. 

The corporation is a closed one, no stock 
being on the market, and there is no set market 
p1·ice on san1e, but owing to the lucrative busi-
ness the corporation has been enjoying, the 
original $1,250 stock has increased greatly in 
value. 

The lease of the corporation is a valuable 
asset indeed, as evidenced by the prosperity the 
corporation has been enjoying since its forma-
tion, and the price paid for }Terris' stock. 

In this state of things it would be a gross 
violation of the principles of equity to grant 
the complainant the unjust relief that he prays 
for. 
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It is respectfully submitted that what happened 
was this : So long as the complainant was in 
possession of a blanket chattel mortgage payable 
in one month, he was perfectly satisfied. He 
could then crush this corporation at will, because 
he well knew-and it is so stated in the agree-
ments-that the corporation could not pay his 
debt except out of profits. But when on June 8, 
1923, Sarantis insisted that the chattel mortgage 
be 1nade payable in one year so that there might 
be a reasonable time in which to accumulate 
such profits, the complainant insisted upon the 
additional security of the voting agreemen L And 
now since the efforts of the defendants - indus-
trious and honest as is admitted-has increased 
the value of its stock nearly tenfold, the com-
plainant is attempting through this cause of 
action to put himself in a position where his 
stockholdings will be of infinitely greater value 
than the stock of the three men whom he now 
pretends to have assisted out of friendship. 

POINT V. 

That perpetual voting agreements are pro-
hibited by the laws of this State. 

P. L. 1896, p. 289, provided as follows: 
''Unless otherwise provided in the char-

ter, certificates or by-laws of the corpora-
tion, at every election each stockholder, 
whether resident or non-resident, shall be 
entitled to one vote in person or by proxy 
for each share of the capital stock held by 
him, but no proxy shall be voted on after 
three years from its date * * * '' 

In 1926 the Legislature amended the Corpo-
ration Act by enacting the following: 

'' In the case of any corporation organized 
under this act one or more stockholders may, 
by agreement in writing, deposit capital 
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stock with or transfer capital stock to any 
person or persons, or corporations author-
ized to act as trustee, for the purpose of 
vesting in said person, persons or corpora-
tions the right to vote thereon, or for such 
other lawful purposes as may be agreed, 
for any period of the time determined by 
such agreement, not exceeding ten years, 
upon terms and conditions stated in such 
agreement, pursuant to which such person, 
persons or corporations shall act. ,x, ,x, ,x. '' 

(P. L. 1926, Chapter 318, p. 532.) 
As ,,1ill be observed from the above, voting 

proxies (prior to 1926) were allowed only for 
a term not exceeding three years, and in 1926, 
the Legislature legalized a voting trust for a 
term of not more than ten years. We submit 
that at no time was a perpetual voting agree-
ment valid. 

We further submit that perpetual voting agree-
ments are contrary to the very principles of 
equity, and also that this Court should not read 
the ·word ''perpetual'' into the voting agree-
n1ent ( Exhibit C. GA, p. 176) as that would be 
the granting of a voting control for a period ex-
pressly prohibited by the laws of this State. 

Conclusions. 

For the reasons discussed in the five fore-
going points, we respectfully submit that the evi-
dence in the case clearly sho,,rs that the decree of 
tl1e Court below ,Yas equitable and just and that 
the decree of the Court below dismissing · com-
plainant's bill should be affirmed. 

Respectfully submitted, 

JOSEPH E. CONLON, 
Solicitor for and of Counsel with Respondents. 






